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Scope of Publication 


Constitutions: 


The Constitution of North Carolina of 1868, with amendments to 1943. 
The Constitution of the United States. 


Statutes: 
Full text of the General Statutes of North Carolina of 1943. 


Annotations: 


Sources of the annotations to the North Carolina Constitution and General 
Statutes appearing in this work were: 


North Carolina Reports volumes 1-222. 

Federal Reporter volumes 1-300. 

Federal Reporter 2nd Series volumes 1-134 (p. 416). 
Federal Supplement volumes 1-49 (p. 224). 

United States Reports volumes 1-317. 

Supreme Court Reporter volumes 1-63 (p. 861). 
North Carolina Law Review volumes 1-21. 


Abbreviations 


(The abbreviations below are those found in the General Statutes which refer 
to prior official codes. ) 


CC Mere cei ASA Vena « uaerie cinta! ae orustels Seana of Code of Civil Procedure (1868) 
LSE eeaL ae GVA Bakee-t. AO Consolidated Statutes of North Carolina (1919, 1924) 
COE Ssh os a ria SR Tn Mee ORs Srp iny a et The Code of North Carolina (1883) 
IRS inci cis, so Seat ete ay EN 3 Revised Code of North Carolina (1854) 
FRAP ne a Ec Ac 12% acs, 5 eae es Revised Statutes of North Carolina (1837) 


1 Ot , Ce CC Oras 4 ee ek i, eS eae re Revisal of 1905 





Preface 


It has been customary for the publication of each official revision of the North 
Carolina statutes to contain, in its preface, a reference to the authority for the re- 
vision and the general procedure for the execution of this authority. Read to- 
gether, these prefaces form a continuous history of the North Carolina codes 
through the last official code, the Consolidated Statutes. As a projection of that 
history, the steps which have led to the preparation and adoption of the General 
Statutes of 1943 are hereinafter set forth. 

The Act of the General Assembly creating the North Carolina Department of 
Justice, Chapter 315, Public Laws 1939, authorized the Attorney General to set up 
therein a division to be designated as the Division of Legislative Drafting and 
Codification of Statutes. 

This Division was assigned two principal duties by the statute: (1) to prepare 
bills to be presented to the General Assembly at the request of the Governor, state 
officials and departments, and members of the General Assembly, and to advise and 
assist counties, cities and towns in drafting legislation to be submitted to the Gen- 
eral Assembly ; (2) to supervise the recodification of the general public statutes and 
to keep such recodification current. 

With respect to the latter duty, the General Assembly authorized the Division 
to arrange with any publisher or publishers for doing the necessary editorial work 
and publication of the recodification, with annotations, appendixes, and index, un- 
der the supervision and direction of the Division and subject to the final approval 
and acceptance by the General Assembly. Acting upon this legislative authority, the 
Attorney General contracted with The Michie Company, Law Publishers of Char- 
lottesville, Virginia, for publication of this recodification. It should be pointed out 
that The Michie Company, for over fifteen years, had published the unofficial codes 
and supplements in the state, and its Code of 1939 was used as a basis upon which 
to prepare the new codification. 

This Division was set up on July 1, 1939, with W. J. Adams, Jr., as the director 
of the staff employed to carry on the work. 

At the request of the Attorney General, Honorable Kingsland Van Winkle, 
President of the North Carolina Bar Association, and Honorable Fred S. Hutchins, 
President of the North Carolina State Bar, appointed a committee of able lawyers 
to assist in planning the new code. For the North Carolina Bar Association the 
following were named: Bennett H. Perry, Henderson; H. G. Hedrick, Durham ; 
H. Gardner Hudson, Winston-Salem; Clifford Frazier, Greensboro; and Bryan 
Grimes, Washington. For the North Carolina State Bar the following were named: 
C. W. Tillett, Charlotte; Jack Joyner, Statesville; H. J. Hatcher, Morganton ; 
Frank E. Winslow, Rocky Mount; and William T. Joyner, Raleigh. 

At the request of the Attorney General, the following named persons also served 
as a part of this committee: Honorable A. A. F. Seawell, Associate Justice of the 
Supreme Court; Dean M. T’. Van Hecke, of the University Law School; Dean 
H. C. Horack, of the Duke University Law School; Dean Dale F. Stansbury, of 
the Wake Forest Law School; and Dillard S. Gardner, Raleigh, Supreme Court 
Marshal and Librarian. 
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Full acknowledgment is made of the valuable assistance given by this committee 
in formulating the plans for the new code. The members of the committee very 
generously responded to the call for this service, giving a great deal of their valuable 
time to it without compensation or even reimbursement for their travel expenses. 

In keeping with the procedure in prior revisions, the General Assembly of 
1941 (Public Laws, Chapter 35) authorized the preparation and printing of a 
Legislative Edition of the proposed code for submission to the General Assembly 
of 1943. 

The General Assembly of 1941 also adopted Joint Resolution No. 33, providing 
for a Commission on Recodification to cooperate with the Attorney General and 
the Division of Legislative Drafting and Codification of Statutes, naming on this 
Commission the following persons: 

Representatives F. E. Wallace, J. A. Pritchett, Hubert C. Jarvis, Irving Carlyle, 
Rupert T. Pickens, Julian R. Allsbrook, J. QO. LeGrand, O. Ll. Richardson, Arch 
T. Allen, John Kerr, Jr., George R. Uzzell, W. Frank Taylor, S. O. Worthington, 
J. T. Pritchett, Forrest A. Pollard, and T. E. Story; Senators Jeff D. Johnson, Jr., 
FE. T. Sanders, J. C. Pittman, Wade B. Matheny, John W. Wallace, John D. Lar- 
kins, Jr., Thomas J. Gold, Archie C. Gay, Herbert Leary, and Hugh G. Horton. 

The Commission organized shortly after the adjournment of the Legislature and 
elected Mr. F. EF. Wallace as Chairman. 

The members of this Commission have cooperated to the fullest possible extent 
in the manner provided by the Statute. Every chapter and every section of the 
new code has been checked and approved by the Commission. This has involved 
an enormous amount of work as must be evident. The cooperation and approval 
of this Commission affords assurance that the work has been properly done and 
errors reduced to a minimum. A detailed statement of the methods used in pre- 
paring the new code may be found in the Preface to the Legislative Edition. 

The Act revising and consolidating the General Statutes of the State of North 
Carolina was ratified on February 4, 1943. Chapter 15 of the Session Laws of 
1943 provided that this Act should not be printed in the Session Laws of 1943. 

Chapter 15 of the Session Laws of 1943 provided that the Division, under the 
direction of the Attorney General, should complete and perfect the recodification, 
which should be designated “General Statutes”, by inserting 1943 Acts in their 
proper places, deleting repealed statutes and making other necessary corrections 
and rearrangements. This Act specifically provided that “after the completion of 
such codification of the general and public laws of one thousand nine hundred and 
forty-three, such laws, as they appear in the printed volumes of the General Statutes, 
shall be deemed an accurate codification of the statutes of one thousand nine hun- 
dred and forty-three contained therein.” 

Chapter 543 of the Session Laws of 1943 enacted many of the recommendations 
of the Attorney General and the Legislative Commission, and Legislative Com- 
mittees, designed to clarify various statutes, and correct other defects, and these 
changes are reflected in the General Statutes. 


VOLUME AND CHAPTER ARRANGEMENT 


It is clearly apparent that a one-volume code is no longer practicable because 
of the increase in the volume of legislation, the great increase in the size of the 
index, the use of much heavier paper, and the inclusion of frontal tables and ad- 
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ditional supplemental material. After much consideration, a four-volume code 
was decided upon as the most practicable. 

Once the idea of a one-volume code was abandoned, it became necessary to de- 
vise a new classification and arrangement of statutes since the arrangement used 
in the Consolidated Statutes would require in many instances that all volumes be 
consulted in the study of certain related statutes in different chapters. In order 
to avoid this inconvenience as much as possible, an effort was made to group re- 
lated chapters in larger “divisions” and to place related divisions together. At the 
same time, it was necessary to maintain a balance so that all four volumes would be 
as nearly uniform in size as would be conveniently possible. 

It is believed that the adopted chapter arrangement will be convenient and also 
allow for an expansion of the code within a basic framework. 


NUMBERING SYSTEM 


The enactment of thousands of new laws since adoption of the Consolidated 
Statutes of 1919 made it necessary to change the section numbers in the new code. 
The numbering system of the Consolidated Statutes had grown unwieldy through 
much sub-numbering. Furthermore, adherence to the old system forestalled any 
improvement in the arrangement of the statutes. 

The choice of a satisfactory numbering system for the new code was carefully 
studied. After a consideration of various systems, it was finally decided that a 
modified form of consecutive numbering would be the most satisfactory system 
to adopt, and such a system was approved by the Legislative Commission on Re- 
codification. This system consists of: (1) numbering the chapters of the code 
consecutively, (2) using the chapter number as the first part of each code section 
number, and (3) numbering the sections in each chapter consecutively from “one” 
on through the end of the chapter. "The code section number consists of the 
chapter number, a dash, and the number of the section in the chapter. This sys- 
tem will have two advantages. New sections may be ‘added indefinitely at the end 
of each chapter without necessitating sub-numbering and disturbing the numbering 
system. This numbering system will readily permit the insertions of new chapters 
with a minimum of inconvenience and confusion in the numbering of the new sec- 
tions. The old Consolidated Statutes section number has been carried forward in 
the citations at the end of the statutes as has been the practice heretofore in noting 
prior official code references. Comparative tables translating the Consolidated 
Statutes and Michie Code section numbers to the new code numbers are included 
in an appendix. 

Loca, Laws 


The recodification has been made of the “general public statutes.” North Caro- 
lina has enacted a great volume of private, special and local legislation. The 
problem of local legislation seems to be more serious in North Carolina than in 
most states. The problem of the proper disposition of these laws has harassed the 
preparation of the General Statutes to an even greater degree than prior revisions, 
which have included many local laws for convenience or to fill some gap in the gen- 
eral laws. However, with the great increase in the volume and complexity of 
legislation, it was clearly apparent that to continue to include in the code statutes 
which are essentially local in nature (except for necessary exceptions) would re- 
sult in an over-bulky code and greatly complicate the search for the general laws. 
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The last official revision of the statutes was that embodied in the two volumes 
of the Consolidated Statutes of 1919, as brought forward by the third volume in 
1924. Thus, the main basis for the present work is that revision and subsequent 
public session laws. However, many of the statutes in the ‘“‘public laws” volumes 
are of local application, and it was necessary to make a decision as to which statutes 
should be codified. It was finally decided that any statute or portion of a statute 
which did not affect at least 10 or more counties would not be placed in the code. 
All portions of the statutes or direct amendments to statutes affecting 9 counties 
or less have merely been cited in the first annotation paragraph following the statute 
and entitled “Local Modification.” Under this heading the affected counties, to- 
gether with the appropriate session law or Consolidated Statutes citation, have 
been listed alphabetically without any attempt to summarize the provisions of the 
local laws modifying the general law. It was found that any attempt to analyze the 
exact effect of particular local provisions would often be not only misleading but 
inaccurate in the absence of a comprehensive study of all the vast body of local 
legislation appearing in the Public-Local and Private Law volumes since the vast 
majority of local laws do alter the general law without making direct references. 

A great deal of attention has been devoted to the index in a section-by-section 
analysis, designed (1) to delete inapplicable index references, (2) to correct in- 
accurate index references, and (3) to add new index references where sections or 
portions of sections are found to be indexed inadequately or not at all. At the 
same time, index lines have been repeated as often as the limitations of space and 
utility permit, to the end that “Cross References” or “See” references (some of 
which are absolutely necessary in a code index) may be reduced to a minimum, 
and where they cannot be entirely eliminated, the inclusive section numbers have 
been listed along with the Cross Reference. 

As will be noted, the index type has been increased from six point to eight point, 
and set in a two-column page. 


ANNOTATIONS 


The work of preparing the annotations rested largely with the editorial staff of 
the publishers. The editors, in co-operation with the Division’s Codification Staff,. 
have made an effort to provide annotations which are as complete and accurate as 
are necessary for an understanding of the statutes. It’is believed that the proper 
function of the code annotations is to aid in the construction of the statutes and 
that the annotations should not take the scope of a general digest of case law. In 
an effort to provide effective annotations, various sources have been checked, in- 
cluding the citators, the annotations of the Consolidated Statutes of 1919, and the 
annotations in Pell’s Revisal of 1908. Annotations in the General Statutes begin 
with Volume 1 and extend through Volume 222 of the North Carolina Reports. 


ADDITIONAL FEATURES 


A complete table of contents is inserted at the beginning of each volume of the 
code and will be of considerable assistance in locating any chapter or article im- 
mediately. Frontal tables, listing the titles of each section in a chapter, are being 
placed at the beginning of each chapter and should he of great assistance in locating 
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any section desired. The code will be kept current for as long as possible by pocket 
supplements. The comparative tables have been expanded, and citations have been 
added to the State Constitution indicating the authority by which the various con- 
stitutional provisions were adopted. The appendix material has also been sup- 
plemented. 


THE PuBLISHER’s EprrortAL STAFF 


The publisher’s editorial staff, headed by A. Hewson Michie, the Company’s 
President, and Chas. W. Sublett, Editor-in-Chief, specially assisted by Beirne 
Stedman and Robert H. Davis, Jr., has cooperated fully in the preparation of this 
code, and, notwithstanding difficulties brought on by war conditions, has ably car- 
ried its responsibilities associated with this publication. 


THE CopIFICATION STAFF 


The staff of the Division has varied from two to five lawyers, including the 
director, and one secretary. The calls of the military and naval services and the 
opportunities for advancement elsewhere have resulted in many changes in per- 
sonnel since the work was first begun. During this time the following persons 
have served on the legal staff: Moses B. Gillam, Jr., Cornelia McKimmon Trott, 
James E. Tucker, Carmon Stuart, John Lawrence, Harry W. McGalliard, James 
B. McMillan, Kemp Yarborough, J. B. Bilisoly, Sarah Starr Gillam, Junius D. 
Grimes, Jr., Joseph B. Cheshire, IV, Catherine Paschal and Joel Denton; and the 
following persons have served as secretaries: Minerva Coppage, Marjorie Mann 
and Effie McLean English. All of them have given loyal and diligent service. 
Grateful acknowledgment is made to them for their labors which were both exten- 
sive and difficult. 

When W. J. Adams, Jr., was named Assistant Attorney General in October, 
1941, Harry W. McGalliard was appointed Director of the Division. Mr. Adams 
continued to assist in the supervision of the recodification work. Mr. McGalliard 
has continued to serve as Director until the present. He has personally done the 
important job of revising the index. 


ConTINUOUS REVISION 


The General Assembly of 1943 enacted Chapter 382 of the Session Laws, which 
provides in part as follows: 


“Tn order that the laws of North Carolina, as set out in the General Statutes of 
North Carolina, may be made and kept as simple, as clear, as concise and as com- 
plete as possible, and in order that the amount of construction and interpretation of 
the statutes required of the courts may be reduced to a minimum, it shall also be 
the duty of the Division of Legislative Drafting and Codification of Statutes to 
establish and maintain a system of continuous statute research and correction. To 
that end the Division shall: 


“1. Make a systematic study of the general statutes of the State, as set out in 
the General Statutes and as hereafter enacted by the General Assembly, for the pur- 
pose of ascertaining what ambiguities, conflicts, duplications and other imperfec- 
tions of form and expression exist therein and how these defects may be corrected, 
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“2. Consider such suggestions as may be submitted to the Division with respect 
to the existence of such defects and the proper correction thereof. 


“3. Prepare for submissigpn to the General Assembly from time to time bills to 
correct such defects in the statutes as its research discloses.” 


By Joint Resolution No. 23, the General Assembly of 1943 created a Commission 
on Statutory Revision, consisting of Senators Irving E. Carlyle, Brandon P. Hodges, 
D. E. Hudgins, Wade B. Matheny and K. A. Pittman; and Representatives Oscar 
G. Barker, Frank W. Hancock, Jr., A. I. Ferree, Bryan Grimes, W. I. Halstead, 
Robert Moseley and Kerr Craige Ramsey, ‘“‘to cooperate with the Attorney Gen- 
eral and the Division of Legislative Drafting and Codification of Statutes in the 
study of the recommendations of the Division with respect to desirable clarifying 
statutes and the preparation of such proposed statutes for submission to the Gen- 
eral Assembly of 1945.” 

The General Assembly, by this Act and Resolution, laid the foundation for a 
system of continuous statutory revision in North Carolina similar to systems that 
have been inaugurated in some of the other states with much success. 

The purpose of this system is to provide an agency which will continuously 
study the statutory law of the State, and prepare recommendations to successive 
General Assemblies in the form of revision bills for the elimination of statutory 
defects as soon as possible after their appearance, and thus to avoid, or at least 
postpone, the necessity of the periodical bulk revisions that have heretofore been 
necessary. 


SUPPLEMENTS 


Under the contract with the publishers, the General Statutes will be kept cur- 
rent by use of cumulative pocket supplements for as long as possible and a minimum 
period of eight years, before any other edition can be published. The publishers 
will issue these supplements within six months of each regular or extra session of 
the General Assembly, and they will contain complete annotations and indexes. 
Each six months after the publication of the General Statutes, the publishers have 
agreed to issue interim annotation supplements, containing all pertinent annotations 
since the publication of the General Statutes or the last supplement, all of which 
will be done under the supervision of the Department of Justice. 


Harry McMutyan, 


Attorney General. 
August 15, 1943. 
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Constitution of North Carolina 


Adopted April 24, 1868, with Amendments to 1943 


Art. I. Declaration of Rights 


. The equality and rights of men. 

. Political power and government. 

. Internal government of the State. 

. That there is no right to secede. 

. Of allegiance to the United States Govern- 


ment. 


. Public debt; bonds issued under ordinance of 


Convention of 1868, ’68-’69, ‘69-70, declared 
invalid; exception. 


. Exclusive emoluments, etc. 
. The legislative, executive, and judicial powers 


distinct. 


. Of the power of suspending laws. 

. Elections free. 

. In criminal prosecutions. 

. Answers to criminal charges. 

. Right of jury. 

. Excessive bail. 

. General warrants. 

. Imprisonment for debt. 

. No person taken, etc., but by law of land. 
. Persons restrained of liberty. 

. Controversies at law respecting property. 
. Freedom of the press. 

. Habeas corpus. 

. Property qualification. 

. Representation and taxation. 

. Militia and the right to bear arms. 

. Right of the people to assemble together. 
. Religious liberty. 

. Education. 

. Elections should be frequent. 

. Recurrence to fundamental principles. 

. Hereditary emoluments, etc. 

. Perpetuities, etc. 

. Ex post facto laws. 

. Slavery prohibited. 

. State boundaries. 

. Courts shall be open. 

. Soldiers in time of peace. 

. Other rights of the people. 


Art. II. Legislative Department 


. Two branches. 

. Time of assembly. 

. Number of senators. 

. Regulations in relation to districting the State 


for senators. 


. Regulations in relation to apportionment of 


representatives. 


. Ratio of representation. 

. Qualifications for senators. 

. Qualifications for representatives. 

. Election of officers. 

. Powers in relation to divorce and alimony. 

. Private laws in relation to names of persons, 


ete. 


. Thirty days’ notice shall be given anterior to 


passage of private laws. 


. Vacancies. 
. Revenue. 
. Entails. 


SEC. 

16. Journals. 

1%, Protest. 

18. Officers of the House. 

19. President of the Senate. 

20. Other senatorial officers. 

21. Style of the acts. 

22. Powers of the General Assembly. 

23. Bills and resolutions to be read three times, 
etc: 

24. Oath of members. 

25. Terms of office. 

26. Yeas and nays. 

27. Election for members of the General Assem- 
bly. 

28. Pay of members and officers of the General 
Assembly. 

29. Limitations upon power of General Assembly 
to enact private or special legislation. 

30. Inviolability of sinking funds. 

Art. III. Executive Department 

1. Officers of the executive department; terms 
of office. 

2. Qualifications of Governor and Ljieutenant- 
Governor. 

3. Returns of elections. 

4, Oath of office for Governor. 

5. Duties of Governor. 

6. Reprieves, commutations, and pardons. 

7. Annual reports from officers of executive de- 
partment and of public institutions. 

8. Commander-in-chief. 

9. Extra sessions of General Assembly. 

10. Officers whose appointments are not otherwise 
provided for. 

11. Duties of the Lieutenant-Governor. 

12. In case of impeachment of Governor, or va- 
cancy caused by death or resignation. 

13. Duties of other executive officers. 

14. Council of State. 

15. Compensation for executive officers. 
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3. Seal of State. 
. Department of Agriculture, Immigration, and 


Statistics. 


. Department of justice. 


Art. IV. Judicial Department 


. Abolishes the distinctions between actions at 


law and suits in equity, and feigned issues. 


. Division of judicial powers. 


Trial court of impeachment. 


. Impeachment. 

. Treason against the State. 

. Supreme Court. 

. Terms of the Supreme Court. 
. Jurisdiction of Supreme Court. 
. Claims against the State. 


Judicial districts for Superior Courts. 

Residences of judges; rotation in judicial dis- 
tricts; and special terms. 

Jurisdiction of courts inferior 


to Supreme 
Court. 


CONSTITUTION OF NORTH CAROLINA 


Sec. 

13. In case of waiver of trial by jury. 

14. Special courts in cities. 

15. Clerk of the Supreme Court. 

16. Election of Superior Court clerk. 

17. Term of office. 

18. Fees, salaries and emoluments. 

19. What laws are, and shall be, in force. 

20. Disposition of actions at law and suits in eq- 
uity, pending when this Constitution shall 
go into effect, etc. 

21. Elections, terms of office, etc., of justices of 
the Supreme and judges of the Superior 
courts. 

22. Transaction of business in the Superior 
Courts. 

23. Solicitors and solicitorial districts. 

24. Sheriffs and coroners. 

25. Vacancies. 

26. Terms of office of first officers. 

27. Jurisdiction of justices of the peace. 

28. Vacancies in office of justices. 

29. Vacancies in office of Superior Court clerk. 

30. Officers of other courts inferior to Supreme 
Court. 

31. Removal of judges of the various courts for 
inability. 

32. Removal of clerks of the various courts for 
inability. 

33. Amendments not to vacate existing offices. 

Art. V. Revenue and Taxation 

1. Capitation tax; exemptions. 
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. Application of proceeds of State and county 


capitation tax. 


. State taxation. 

. Limitations upon the increase of public debts. 
. Property exempt from taxation. 

. Taxes levied for counties. 

. Acts levying taxes shall state objects, etc. 


Art. VI. Suffrage and Eligibility to Office 


. Who may vote. 
. Qualifications of voters. 
. Voters to be registered. 


Qualification for registration. 


. Indivisible plan; legislative intent. 


Elections by people and General Assembly. 


. Eligibility to office; official oath. 


Disqualification for office. 


. When this chapter operative. 


Art. VII. Municipal Corporations 


. County officers. 


Duty of county commissioners. 


. Counties to be divided into districts. 


Townships have corporate powers. 
Officers of townships. 


. Trustees shall assess property. 
. No debt or loan except by a majority of vot- 


ers. 


. No money drawn except by law. 
. When officers enter on duty. 
. Governor to appoint justices. 
. Charters 


to remain in force until legally 


changed. 


12. Debts in aid of the rebellion not to be paid. 
13. Powers of General Assembly over municipal 


corporations. 


Art. VIII. 


Corporations Other than Municipal 


Sec. 


il 
2. 
3. 
4. 
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Corporations under general laws. 

Debts of corporations, how secured. 

What corporations shall include. 

Legislature to provide for organizing 
towns, etc. 


Art. IX. Education 


cities, 


. Education shall be encouraged. 
. General Assembly shall provide for schools; 


separation of the races. 


. Counties to be divided into districts. 
. What property devoted to educational 


pur- 
poses. 


. County school fund; proviso. 
. Election of trustees, and provisions for main- 


tenance, of the University. 


. Benefits of the University. 


State Board of Education. 
Powers and duties of the board. 


. Agricultural department. 


Children must attend school. 


Art. X. Homesteads and Exemptions 


. Exemptions of personal property. 
. Homestead. 


Homestead exemption from debt. 

Laborer’s lien. 

Benefit of widow. 

Property of married women secured to them. 


. Husband may insure his life for the benefit of 


wife and children. 


. How deed for homestead may be made. 


Art. XI. 


Purishments, Penal Institutions, and 
Public Charities 


. Punishments; convict labor; proviso. 
. Death punishment. 


Penitentiary. 

Houses of correction. 
Houses of refuge. 

The sexes to be separated. 


. Provision for the poor and orphans. 


Orphan houses. 


. Inebriates and idiots. 
. Deaf-mutes, blind, and insane. 
. Self-supporting. 


Art. XII. Militia 


. Who are liable to militia duty. 
. Organizing, etc. 

. Governor Commander-in-chief. 
. Exemptions. 


Art. XIII. Amendments 


. Convention, how called. 
. How the Constitution may be altered. 


Art. XIV. Miscellaneous 


. Indictments. 

. Penalty for fighting duel. 
. Drawing money. 

. Mechanic’s lien. 


Governor to make appointments. 
Seat of government. 


. Holding office. 
. Intermarriage of whites and negroes prohibited. 


Art. I,§1 CONSTITUTION OF 


PREAMBLE 


We, the people of the State of North Carolina, 
grateful to Almighty God, the Sovereign ruler of 
nations, for the preservation of the American 
Union and the existence of our civil, political and 
religious liberties, and acknowledging our de- 
pendence upon Him for the continuance of those 
blessings to us and our posterity, do for the more 
certain security thereof, and for the better govern- 
ment of this State, ordain and establish this Con- 
stitution: (Const. 1868.) 


ARTICLE I 
Declaration of Rights 


That the great, general and essential principles 
of liberty and free government may be _ recog- 
nized and established, and that the relations of 
this State to the Union and Government of the 
United States, and those of the people of this 
State to the rest of the American people, may be 
defined and affirmed, we do declare: 


§ 1. The equality and rights of men.—That we 
hold it to be self-evident that all men are created 
equal; that they are endowed by their Creator 
with certain unalienable rights; that among these 
are life, liberty, the enjoyment of the fruits of 
their own labor, and the pursuit of happiness. 
(Const. 1868.) 


“Liberty”’ Qualified by Common Law Doctrines.—It is a 
recognized principle that a personal liberty is a constitu- 
tional right, and any act of Assembly which violates this 
right is not the law of the land and would be void by Art. 
I, sec. 17, of the Constitution. However, the meaning of gen- 
eral expressions such as “‘liberty” is qualified by the doc- 
trines of the common law, and which as modified to suit 
our institutions, have been held a part of the law of this 
state. London v. Headen, 76 N. C. 72, 73, 75. 

Same—Penalty for Refusing to Accept Office.—It is a doc- 
trine of the common law that every citizen in peace, as 
well as in war, owes his services to the state when they 
are demanded, and a legislative enactment prescribing a 
penalty of $25 against any person who is duly elected or ap- 
pointed town constable and who refuses to qualify is not 
violative of Art. I, sec. 17, which is a protective provision 
of the personal liberty referred to in this section. London v. 
Headeny o76" Nae Ce 725073,, 75. : 

Occupational Qualifications.—While the legislature, in the 
exercise of the state police power, may protect the public 
against incapacity, fraud and oppression by establishing 
standards of personal fitness and requiring the examination 
and licensing of those desiring to engage in the learned pro- 
fessions and occupations requiring scientific or technical 
knowledge or skill, or which involve a trust relationship 
with the public, it may not impose such restrictions upon 
those wishing to engage in the ordinary trades or occupa- 
tions which are harmless in themselves, since the right to 
choose and pursue a means of livelihood is a property right 
and a personal liberty guaranteed by the constitution, which 
right may be interfered with only when necessary to the 
protection of the public safety or welfare. State vy. Harris, 
216. N. (Co) 746; 6. oo Ban (2d) 8545 128.4. 2,2°R: 7658: 

Exercise of Police Power Not Unlimited.—Compulsory vac- 
cination is a valid exercise of governmental police power 
for the public welfare, health and safety, but if there are 
exceptional cases, where owing to the peculiar state of the 
health or system, vaccination would be dangerous, then the 
legislature cannot validly compel the person to submit to 
such protective measure, since this would be in violation 
of the rights recognized by this section as pre-existing and 
inherent in the individual. State v. Hay, 126 N. C. 999, 1006, 
35 S. EB. 459. 

The statute regulating the practice of photography, codi- 
fied as § 92-1 et seq., does not violate this section, nor 
deprive any person of fundamental, inalienable ‘rights under 
art. 1, §§ 17, 29, nor create a monopoly in contravention of 
art. 1, § 31. State v. Lawrence, 213 N. C. 674, 197 S. E. 586, 
116 A. L. R. 1366. 


§ 2. Political power and government.—That 
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all political power is vested in, and derived from, 
the people; all government of right originates 
from the people, is founded upon their will only, 
and is instituted solely for the good of the whole. 
(Const. 1868.) 


In General.—In construing the provisions of the constitu- 
tion in regard to elections (see Art. VI, sec. 1) it should be 
kept in mind that this is a government of the people in 
which the will of the people—the majority—legally expressed, 
must govern and that these provisions should be liberally con- 
strued, that tend to promote a fair election, or expression 
of this popular will. Quinn v. Lattimore, 120 N. C. 426, 429, 
26 S. E. 638. 

Repeal of Laws.—It is axiomatic that since all political 
power is derived from the people and all government orig- 
inates from them, the sovereign power of the people, ex- 
pressed through their chosen representatives in the Gen- 
eral Assembly, is supreme, and a law by them enacted may 
not be set aside by the courts unless it contravenes some 
prohibition or mandate of the Constitution by which the 
people of the state have elected to be limited and restrained, 
or unless it violates some provision of the granted powers 
of Federal Government contained in the Constitution of the 
United States. State v. Warren, 211 N. C. 75, 80, 189 S. 
E. 108. 

Cited in State v. Hickey, 198 N. C. 45, 49, 150 S. E. 615; 
State wv. -Pasley;, 180° NG. 605-104 8S: EB, 533; State vy. 
Dixon; 215 N.C. 161, 1 S:Be Cd) Set (dis. op.). 


§ 3. Internal government of the State——vThat 
the people of this State have the inherent, sole 
and exclusive right of regulating the internal gov- 
ernment and. police thereof, and of altering and 
abolishing their Constitution and form of gov- 
ernment whenever it may be necessary to their 
safety and happiness; but every such right should 
be exercised in pursuance of law, and consist- 
ently with the Constitution of the United States. 
(Const. 1868.) 

Duty to Follow Decisions of Supreme Court.—It is the duty 


.of the Supreme Conrt of the state to follow the decisions of 


the Supreme Court of the United States, upon questions in- 
volved in interstate commerce where Congress has assumed 
control of the matter relating thereto, and involved in the 
litigation. Norris v. Telegraph Co., 174 N. C. 92, 93 S. #. 
465. But in intrastate cases, the decisions of the state 
Supreme Court are binding and will be followed in the U. S. 
Supreme Court though they appear ‘‘absured and illogical.” 
Id. 

Regulation of Crimimal Practice. — The legislature has 
power to shape the criminal procedure of the state to pro- 
vide remedies required hv the exigencies of the present 
time. State v. Lewis, 142 N. C. 626, 634, 55 S. E. 600. 


§ 4. That there is no right to secede.—That 
this State shall ever remain a member of the 
American Union; that the people thereof are a 
part of the American nation; that there is no 
right on the part of this State to secede, and that 
all attempts, from whatever source or upon what- 
ever pretext, to dissolve said Union or to sever 
said nation, ought to be resisted with the whole 
power of the State. (Const. 1868.) 


§ 5. Of allegiance to the United States Gov- 
ernment.—That every citizen of this State owes 
paramount allegiance to the Constitution and 
Government of the United States, and that no 
law or ordinance of the State in contravention or 
subversion thereof can have any binding force. 
(Const. 1868.) 


§ 6: Public debt; bonds issued under ordinance 
of Convention of 1868, ’68-’69, ’69-’70, declared 
invalid; exception. — The State shall never as- 
sume or pay, or authorize the collection of any 
debt or obligation, express or implied, incurred 
in aid of insurrection or rebellion against the 
United States, or any claim for the loss or eman- 
cipation of any slave; nor shall the General As- 
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sembly assume or pay, or authorize the collec- 
tion of any tax to pay, either directly or indi- 
rectly, expressed or implied, any debt or bond 
incurred, or issued, by authority of the Conven- 
tion of the year one thousand eight hundred and 
sixty-eight, nor any debt or bond incurred or 1s- 
sued by the Legislature of the year one thousand 
eight hundred and sixty-eight, either at its spe- 
cial session of the year one thousand eight hun- 
dred and sixty-eight, or at its regular sessions of 
the years one thousand eight hundred and sixty- 
eight and one thousand eight hundred and sixty- 
nine, and one thousand eight hundred and sixty- 
nine and one thousand eight hundred and sev- 
enty, except the bonds issued to fund the inter- 
est on the old debt of the State, unless the pro- 
posing to pay the same shall have first been sub- 
mitted to the people and by them ratified by the 
vote of a majority of all the qualified voters of 
the State. at a regular election held for that pur- 
pose. (Const. 1868; 1872-3, c. 85; 1879, c. 268.) 


In the Constitution of 1868, this section read as follows: 
“Sec. 6 To maintain the honor and good faith of the State 
untarnished, the public debt, regularly contracted before and 
since the Rebellion shall be regarded as inviolable and never 
be questioned; but the State shall never assume or pay, or 
authorize the collection of, any debt or obligation, express 


or implied, incurred in aid of insurrection or rebellion 
against the United States, or any claim for the loss or 
emancipation of any slave.” Pursuant to Ch. 85, Public 


Laws of 1872-73, this section as set out in the preceding 
paragraphs was amended by striking out the first clause 
down to and including the word “but”. The clause begin- 
ning with ‘‘nor” and ending with “purpose” was added pur- 
suant to Ch. 268, Public Iaws of 1879.—Ed. note. _ 

Proceedings to settle and adjudge the legal validity of 
claims against the state were dismissed in Baltzer v. State, 
104 N. C. 265, 266, 10 S. EB. 153, for the reason that the gen- 
eral assembly was expressly forbidden by this section to 
pay the claim presented therein, the supreme court of North 
Carolina saying that “it would be idle, futile and ridiculous 
for this court to declare and adjudge the validity of a claim, 
against the state, .nd recommend to the general assembly 
to provide for its payment, when the Constitution expressly 
forbids it to pay or provide for the payment of such a 
claim.” Calkins Dredging Co. v. State, 191 N. C. 243, 251, 
131) Sis 1665: 


§ 7. Exclusive emoluments, etc.——No man or 
set of men are entitled to exclusive or separate 
emoluments or privileges from the community 
but in consideration of public services. . (Const. 
1868.) 


See § 45-32 and the note thereto. 

Editor’s Note.—The majority of the cases wherein the 
litigating parties have relied on this section as the chief 
factor in the case which they make out, involve the deter- 
mination of the question whether the particular grant or 
privilege given to a certain body can be construed as a 
valid exercise of the police power, and if so then the case 
is taken beyond the operative force of this section, since its 
provisions are not applicable to those powers and priv- 
ileges, the exercise of which is for the benefit and good 
of the public. 

Purpose.—In summarizing the purpose of this section the 
court in Simonton v. Lanier, 71 N. C. 498, 503, speaking 
through Justice Bynum, says: “The wisdom and foresight 
of our ancestors is nowhere more clearly shown than in 
providing these fundamental safeguards against partial and 
class legislation, the insidious and ever-working foes of free 
and equal government.” 

This section is a fundamental democratic principle of 
“equal rights and opportunities to all, special privileges to 
none.” Newman v. Watkins, 208 N. C. 675, 679, 182 S. E. 
453, dissenting opinion of Justice Clarkson. ; 

Any law which, purporting to operate on a particular 
class, places upon those engaged in the business in a portion 
of the state a burden for the privilege which is exercised 
freely and without additional charge by those engaged in 
the business in other parts of the state is arbitrary in 
classification because it discriminates within _the class 
originally selected and extends to the latter a privilege and 
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immunity not accorded to those who must, under the law, 
pay the additional exaction or quit the business. State v. 
Harris, 216 N. C. 746, 753, 6 S. E. (2d) 854, 128 A. L. R. 
658. 

Benefits received by State employees under the Retire- 
ment Fund are deferred payments of salary for services 
rendered, and therefore such payments do not offend this 
section of the State Constitution. Bridges v. Charlotte, 
221 N: ©. 472;, 20S. 95 (eOmeoeo: 

Public Service Corporations.—The grant of a special char- 
ter to a railroad or other like corporation is not in cone 
flict with this section of the constitution, the decisions in 
this state being to the effect that the charters of public- 
service corporations come directly within the exception 
contained in this provision. Reid v. Norfolk Sou. R. Co., 
162 N. C. 355, 78 S. E. 306. This principle will be applied in 
behalf of municipal corporations, an agency of the state, 
created for the benefit of the public. Kornegay v. Golds- 
boro, 180 N. C. 441, 451, 105 S. E. 187. 

Private Corporations.—A provision in a charter of a ware- 
house corporation to the effect that such corporation shall 
not be liable for loss or damages not provided for in its 
warehouse receipt or contract, attempts to confer exclusive 
privileges and is therefore unconstitutional under this sec- 
tion. Motley v.. Warehouse Co., 122 N. C. 347, 30 S. E..3; 
Motley v. Finishing Co., 124 N. C. 232, 32 S. E. 555. 

A provision in a bank’s charter allowing it to charge more 
than the legal rate of interest is void under this section of 
the constitution, where no public services are rendered in 
consideration of the grant. Simonton v. Lanier, 71 N. C. 
498, 503. 

A local public law which provides that the provisions of 
§ 44-14, should be read into private construction bonds, is 
in contravention of this section and 31 of our State Con- 
stitution, the statute failing to operate uniformly and 
equally in giving special privilege to the residents of the 
particular county and imposing heavier burdens on cer- 
tain sureties. Plott Co. v. Ferguson Co., 202 N. C. 446, 
163 S. E. 688. 

Public Local Law as to Sale of Claims against Closed 
Banks Held Invalid.—Public-Local Laws and § 53-19, pro- 
viding that depositors of certain closed banks might sell 
their claims for deposits to persons indebted to the banks 
at the date of their closing, and that the liquidation agents 
of such banks should accept such purchased claims as their 
face value in payment of the purchasers’ debts to the banks, 
were held unconstitutional and void, being in violation of 
this section, in Edgerton v. Hood, 205 N. C. 816, 172 S. 
EB. 481. 

Regulation as to Maintenance of Market House.—It is with- 
in the power of a city or town to provide, by contract with 
its citizens, a market house and exclude with certain rea- 
sonable exceptions, the sale of fish at other places, it ap- 
pearing that, under the contract, the market house was to 
remain under the full control of the municipal authorities, 
and that reasonable accommodation had been provided for 
the vendors, with reasonable charges for the stalls. State 
vi» Perry, ISIN. eC 8661, 7165 2S ube elas 


Regulation as to the Practice of Medicine.—An act pro- 
hibiting the practice of medicine without registration is not 
brought within the inhibition of this section of the consti- 
tution because it contains a proviso to the effect that the 
act shall not apply to midwives nor to non-resident con- 
sulting physicians, as this does not constitute an exclusive 
privilege within the meaning of the section. State v. Van 
Doran, 109 N. C. 864, 869, 14 S. E. 32. See also, State v. 
Biggs, 133 N. C. 729, 46 S. E. 401. 

Regulation as to Pilots.—The selection by a commission 
of persons qualified to act as pilots is not violative of this 
section. St. George v. Hardie, 147 N. C. 88, 60 S. E. 920. 

Regulation of Vehicles for Hire-—-A municipal ordinance 
requiring all operators of passenger motor vehicles for hire 
within the city to deposit with the treasurer of the city 
policies of liability insurance in responsible companies au- 
thorized to do business in the State in a stipulated amount 
for each car operated, or cash or securities in the sum 
required, is in contravention of this section and § 31, in 
that the ordinance fails to provide that the security re- 
quired might be furnished by one or more solvent individ- 
ual sureties. State v. Sasseen, 206 N. C. 644, 175 S. EB. 
142. See 13 N. C. Law Rev., 222, for a note on this case. 

Exemption from Jury Service.—In State v. Cantwell, 142 
N. C. 604, 614, 55 S. E. 820, Mr. Justice Walker in a dis- 
senting opinion says that exemption from jury service by 
virtue of services in a fire department for five years is with- 
in the meaning of the word “privilege” as used in the con- 
stitution, which may be conferred in consideration of pub- 


lic services, and is not subject to revocation by the legis- 
lature. 


Applied, in dissenting opinion, in Blevins v. Northwest 
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Carolina Utilities, 209 N. C. 683, 184 S. E. 517; Richmond 
Mtg., etc., Corp. v. Wachovia Bank, etc., Co., 210 N. C. 
29, 185 S. E. 482, holding § 45-34 constitutional and valid; 
Allen v. Carr, 210 N. C. 513, 187 S. E. 809, holding valid § 
90-38, requiring a second examination of former licensed 
dentists returning to the state; Cowan v. Security Life, etc., 
Co., 211 N. C. 18, 188 S. E. 812, holding § 58-32 does not 
authorize insurance companies to charge more than six per 
cent interest; State v. Warren, 211 N. C. 75, 189 S. E. 108, 
holding invalid ch. 241, Public-Iocal Laws 1927, requiring 
real estate brokers and salesmen to be licensed by a spe- 
cial commission in designated counties. 

Quoted in State v. Atlantic Ice, etc., Co., 210 N. C. 742, 
188 S. E. 412; Raleigh v. Jordan, 218 N. C. 55, 9 S. E. 
(2d) 507 (dis. op.); State v. Lawrence, 213 N. C. 674, 197 
S. E. 586, 116 A. L. R. 1366 (dis. op.); State v. Mitchell, 
iy win, 244, F< Sy sear S67, “States ve Dixon,..215. N. 
C. 161, 1 S. E. (2d) 521 (dis. op.); Woltz v. Asheville Safe 
Deposit Co., 206 N. €. 239, 173 S. E. 587; Little v. Miles, 
204 N. C. 646, 169 S. E. 220; Dalton v. Brown & Co., 159 
NG GS, 0dyS.9 75 S.kaedo, A200 OR. PAW CON Sac 506: 

Cited in Bennett v. Southern Ry. Co., 211 N. C. 474, 191 
S. E. 240. 


§ 8. The legislative, executive, and judicial 
powers distinct—The legislative, executive, and 
supreme judicial powers of the government 
ought to be forever separate and distinct from 
each other. (Const. 1868.) 


See § 1-97 and notes. F 

Generally.—Each of these codrdinate departments has its 
appropriate functions, and one cannot control the action of 
the other, in the sphere of its constitutional power and duty. 
State v. Holden, 64 N. C. 829; Person vy. Tax Com’rs, 184 
Ng Ced992 115 Se Bs 336. 

This section has been said to embody succinctly the judg- 
ment of the people of North Carolina in regard to “the 
great principle of the separation of the powers.” Long 
wanevVatts, 163. Non, 99 103; T10U Se Bey 765,122 A.) TR, 
277. 

From this unique political division results our elaborate 
system of checks and balances—a complication and re- 
finement which repudiates all hereditary tendencies and 
makes the law supreme. In short, it is one of the dis- 
tinct American contributions to the science of government; 
and the judiciary—the department of trial and judgment— 
of all others, without hesitation or turning, should hold fast 
to the basic principle upon which this government is 
founded. The courts are vested with judicial powers only, 
and it is no part of their function to change or to amend 
the criminal statutes enacted by the legislature. State v. 
Bell, 184 N. C. 701, 719, 115 S. E. 190 (dis. op.). 

The propriety of ordering sales of lands upon petition of 
the owner is purely a judicial duty and any private act of 
the General Assembly attempting to regulate the same is 
void under this section. Miller v. Alexander, 122 N. C. 718, 
30S... 125. , 

Where Office Created by Legislature.—It is competent for 
the legislature in creating an office, other than purely ju- 
dicial, to reserve to itself the right to remove, or to the 
governor to suspend, the incumbent of the office. Caldwell 
v. Wilson, 121 N. C. 425, 28 S. E. 554. 


Creation of Board with Quasi-Judicial Functions.—The cre- 
ation by the legislature of a board or municipal corporation 
and the conferring upon such board or municipal corpora- 
tion quasi-judicial and administrative functions does not 
violate this provision. Cox v. Kinston, 217 N. C. 391, 8 
S. 5. (2d) 252: 

Court Practice Regulated by Judicial Department.—Un- 
der the present constitution, the supreme judicial power 
being independent of the other departments, the legislature 
cannot prescribe rules of practice for the Supreme Court; 
nevertheless, the courts have copied, almost verbatim, the 
provisions of the Code. Bird v. Gilliam, 125 N. C. 76, 79, 34 
S. E. 196; Herndon v. Insurance Co., 111 N. C. 384, 16 S. 
FE. 465. And where there is conflict, the rules made by the 
court will be observed, Cooper v. Com’rs, 184 N. C. 615; 113 
S. E. 569. However, Art. 4, sec. 12 of the constitution gives 
to the General Assembly power to regulate proceedings in 
all the courts ‘‘below the Supreme Court.” Horton v. Green, 
104 N. C. 400, 401, 10 S. E. 470. 

The independence of the Supreme Court only (and not of 
the entire judicial department) is provided for by this sec- 
tion. Wilson v. Jordan, 124 N. C. 683, 705, 33 S. E. 139. But 
there is nothing which gives the Supreme Court supervisory 
control over the legislature. Id. 

The supreme court has the sole right to prescribe rules 
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of practice and procedure therein. 146 N. 
Cy 361, 59° So By 876; 

The rules prescribed by the supreme court to regulate its 
own procedure, including the rule as to dismissing an ap- 
peal thereto if not docketed, or a recordari prayed for in 
apt time, will be strictly enforced. Being under the ex- 
clusive authority therein given to the supreme court by the 
Constitution, Art. I, § 8, as distinguished from procedure 
applying to courts inferior thereto, Art. IV, § 2, a statute 
in conflict therewith will not be observed. State v. Ward, 
184 .N~ Ge 3618;.113:S. E775 


Tee v. Baird, 


775. 

Judicial Power as Aid to Legislative Act.—The judicial 
power can not be exercised in aid of an unfinished and in- 
operative act, so left upon the final adjournment, any more 
than in obstructing legislative action. State vy. Robinson, 81 
N. C. 409, 426. 

Power of County to Apply Formula for Ascertaining Tax- 
able Property.—Plaintiff county ascertained the amount of 
personal property of defendant nonresident corporation hav- 
ing a “business situs” in this state, and liable for taxa- 
tion as solvent credits by the county by ascertaining the 
total assets of the defendant and the percentage of such as- 
sets found in the county, and allowing the same per cent 
of its total liabilities to be deducted therefrom. Defendant 
complained that defendant county had made its own rule in 
ascertaining the solvent credits in the county subject to 
taxation in violation of this section, but since defendant 
failed to list its solvent credits for taxation as required by 
law, it was not prejudiced by the assessment of its per- 
sonal property for taxation as determined by the county. 
Mecklenburg County v. Sterchi Bros. Stores, 210 N. C. 79, 
185 S. E. 454. 

The creation of the Mattamuskeet Drainage District by 
the legislature is not violative of our Constitution. O’Neal 
v. Mann, 193 N. C. 153, 136 S. E. 379. 

The creation by the legislature of a board or municipal 
corporation and the conferring upon such board or municipal 
corporation quasi-judicial and administrative functions does 
not violate this section. Cox y. Kinston, 217 N. C. 391, 8 
amb (2d) 252. 

Statute authorizing the industrial commission to award 
compensation for bodily disfigurement is not unconstitu- 
tional as a void delegation of legislative power in contro- 
vention of this section. Baxter y. Arthur Open 210: AINGS cy 
276, 281, 4 S. E. (2d) 621. 

Cited in Castevens v. Stanly County, 211 N. C. 642, 191 
S. E. 739; State v. Casey, 201 N. C. 620, 161 S. E. 81 (dis, 
op.); Lacy v. State, 195 N. C. 284, 141 S. B, 886; Myers v. 
Wnited States, 272 Ui S52, 47 S.Ct Ale 7h Ty. “Bd:" 160 
(dis. op. of McReynolds, J.); Bladen County Com’rs vy. 
Boring, 175 N. C. 105, 95 S. E. 43 (con. op.); Humphreys y. 
Churchill, 217 N. C. 530, 8 S. E. (2d) 810 (dis. op.); War- 
renton v. Warren County, 215 N. C. 342, 2S. E. (2d) 463 
(dis. op.); State v. Lawrence, 213 N. C. 674, 197 S. E. 586, 
1146 A. I. R. 1366; Jacobi Hardware Co. v. Jones Cotton 
Co., 188 N. C. 442, 124 S. E. 756; In re Applicants for Lji- 
cense, 143 N. C. 1, 55 S. EH. 635, 10 I. R. A. (N. S.) 288. 


§ 9. Of the power of suspending laws.—All 
power of suspending laws, or the execution of 
laws, by any authority, without the consent of 
the representatives of the people, is injurious to 
their rights, and ought not to be exercised. (Const. 
1868.) 


§ 10. Elections free.—All elections ought to be 
free. (Const. 1868.) 


ake in Swaringen v. Poplin, 211 N. C. 700, 191 S. E. 
746. 
Cited 
E. 481. 
§ 11. In criminal prosecutions.—In all crimi- 
nal prosecutions every man has the right to be 
informed of the accusation against him and to 
confront the accusers and witnesses with other 
testimony, and to have counsel for his defense, 
and not be compelled to give evidence against 
himself, or to pay costs, jail fees, or necessary 
witness fees of the defense, unless found guilty. 
(Const. 1868.) 

As to counsel, see § 15-4 and notes, 

For article discussing the limits to confrontation, see 15 


N. C. Law Rev., No. 3, p. 229. 
Information as to Accusation.—This section of the consti- 


in Edgerton v. Hood, 205 N. C. 816, 172 S. 
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tution does not require that the accused be informed of the 
charge against him in any special form or particular words, 
except it must be by presentment or indictment. State v. 
Carpenter, 173 N. C. 767, 92 S. E. 373; State v. Gibson, 169 
N. C. 318, 85 S. EB. 7. As to necessity for indictment, see 
N. C. Const., Art. I, sec. 12, and notes thereto. 

Where a defendant convicted of a criminal offense has 
had sentence suspended upon condition that he appear at 
certain times in court and show good behavior, it is re- 
quired that a judgment rendered at a later time find the 
facts upon which a sentence has been imposed and specify 
the findings of a certain criminal offense the defendant 
is found to have committed, in order to show that the 
defendant had been informed of the offense before sentence. 
State v. Gooding, 194 N. C. 271, 139 S. E. 436. 

A charge to the jury which virtually puts the defendant 
upon trial for an additional offense to that named in the 
bill, in this case, conspiring with others than those al- 
leged, violates the provisions of this section that “in all 
criminal prosecutions every man has the right to be in- 
formed of the accusation against him.” State v. Mickey, 
207 N. C. 608, 609, 178 S. E. 220. 

Defendants have a constitutional right of confrontation, 
which cannot lawfully be taken from them, and this in- 
cludes the right of a fair opportunity to face “the accusers 
and witnesses with other testimony.” State v. Garner, 203 
N.C. 361, 166 'S. : 180. 

While this section gives to the accused the right to con- 
front his accusers, such does not apply when the facts, 
from their very nature, can only be proved by a duly au- 
thenticated copy of a record. State v. Dowdy, 145 N. C. 432, 
58 S. E. 1002. 

The right guaranteed by this section does not mean that 
never under any circumstances shall a criminal charge be 
prosecuted except by the presence of living witnesses. Id. 

Statute which establishes a form for a bill of indictment 
for perjury, and enacts in express terms that this form 
shall be sufficient, was sufficient to apprise the defendant 
with reasonable certainty of the nature of the crime of 
which he stands charged. State v. Harris, 145 N. C. 456, 
SOUS) Ue 15 

An indictment which failed to show the causal relation 
between the alleged false pretense and the deceit, was 
held not to inform defendant of the crime charged against 
him. It is his constitutional right to be so informed. 
State v. Whedbee, 152 N. C. 770, 780, 67 S. E. 60, 27 LIL, 
RD AL GNC. 5;)! 563: 


In State v. Hightower, 187 N. C. 300, 310, 121 S. E. 616, 
it was said: “In all criminal prosecutions the defendant 
is clothed with a constitutional right of confrontation, and 
this may not be taken away any more by denying him 
the right to cross-examine the state’s witnesses than by 
refusing him the right to confront his accusers and wit- 
nesses with other testimony. Constitution, Art. I, § 11 
[this section]. ‘We take it that the word confront does 
not simply secure to the accused the privilege of examin- 
ing witnesses in his behalf, but is an affirmance of the 
rule of the common law that in trials by jury the witness 
must be present before the jury and accused, so that he 
may be confronted; that is, put face to face’—Pearson, C. 
J., in State v. Thomas, 64 N. C. 74. And this, of course, 
includes the right of cross-examination.” State v. Harts- 
field, 188 N. C. 357, 359,124 S. EB. 629: State v. Moss, 47 
IN; (Gs) 166; State. v. Snipes, 185° IN. (Co 743, ©7748. 117) S; ee. 
500; State v. Harris, 181 N, C. 600, 617, 107 S. E. 466; 
State v. Maynard, 184 N. C. 653, 113 S. E. 682, 

“We take it that the vord confront does not simply se- 
cure to the accused the privilege of examining witnesses 
in his behalf, but is an affrmance of the rule of the com- 
mon law that in trials by jury the witness must be pres- 
ent before the jury and accused, so that he may be con- 
fronted; that is, put face to face.” Pearson, C. J., in 
State v. Thomas, 64 N. C. 74. And this, of course, in- 
cludes the right of cross-examination. State vy. Hightower, 
TRF RNG aeoUOs E10, e tel ose 616. 

The principle upon which dying declarations may be re- 
ceived in evidence in criminal cases is not in violation of 
the defendant’s constitutional right to confront his ac- 
cusers, as they have been admitted from necessity. State 
v. Williams, 185 N. C. 643, 116 S. E. 570. 


Confrontation—Definition.—In State v. Thomas, 64 N. C. 
74, 76, it is said that the word ‘‘confront”? as used in this 
section does not simply secure to the accused the privilege 
of examining witnesses in his behalf, but is an affirmance 
of the common law rule that in trials by jury the witness 
must be present before the jury and the accused, so that 
he may be confronted, that is put face to face. It extends 
also to the right to require the witnesses to be placed un- 
der oath, subject to the test of a competent cross-examina- 
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tion. State v. Dixon, 185 N. C. 727, 119 S. E. 170. See 
also State v. Breece, 206 N. C. 92, 94, 173 S. E. 9. 
Under this construction it is held that entries in the 


course of business, upon the books of a railroad company 
by one at the time an agent of the company, and still liv- 
ing, but absent from the State, are not competent evidence 
of the facts therein set forth, upon the trial of a third per- 
son for crime. State v. Thomas, 64 N. C. 74. 

By construing this section, which gives the accused the 
right to be confronted by witnesses, with the right to be 
present at the trial, the conclusion reached in this state is 
that the prisoner does not have to accompany the jury 
when it views the scene of the crime. Apparently the 
right to accompany the jury has never been raised in this 
state. 12 N. C. Law Rev., 268. 

Same—Deposition.—Depositions taken in the absence of a 
criminal cannot be read against him. State v. Webb, 2 N. 
Cr A103; 

Same—Waiver of Right.—The accused has the right to in- 
sist upon the production of his accusers but this is a right 
which may be and is waived by a failure to assert it in 
proper time. State v. Mitchell, 119 N. C. 784, 25 S. E. 783, 
1020. The right must be insisted upon in express terms and 
a general objection to the evidence is not sufficient. Id. 





The right of a defendant to confront his accusers includes 
the right to cross-examine them on any subject touched on 
in their examination-in-chief, and a witness testifying to 
facts incriminating defendant on his examination-in-chief 
may not deprive defendant of his right to cross-examine 
him on the ground that answers to questions asked on 
cross-examination might tend to incriminate the witness. 
State v. Perry, 210 N. C. 796, 188 S. E. 639. 


Self-Incrimination—Scope of Protectiom—For fair inter- 
pretation of the clause that the defendant ‘‘shall not be 
compelled to give evidence against himself”? seems to be to 
secure one who is or may be accused of crime from making 
any compulsory revelations which may be given in evidence 
against him on his trial for the offense. TaFontaine v. 
Southern Underwriters, 83 N. C. 133, 138. 

This immunity extends, not only to one who actually 
testifies as a witness, but to the defendant in the trial, even 
though he decline to testify as a witness in his own behalf. 
State v. Hollingsworth, 191 N. C. 595, 132 S. E. 667. 

As to witness testifying to any unlawful gaming done by 
himself or others, see section 8-55 and note thereto. 

Upon the trial of the defendant for violating the prohibi- 
tion law the introduction in evidence of testimony of the 
officer making the arrest that he found a half-gallon jar of 
liquor on the person of the defendant is competent, and is 
not in violation of the constitutional provision that a de- 
fendant may not be compelled to give evidence against him- 
self, the provision not applying to physical facts or condi- 
tions. State v. Hickey, 198 N. C. 45, 46, 150 S. E. 615. 


The constitutional guarantee that a defendant shall not 
be compelled to testify against himself, as provided by this 
section, does not preclude testimony by a witness as to 
marks on defendant’s body tending to identify him as the 
perpetrator of the crime. State v. Riddle, 205 N. C. 591, 
172 S. E. 400. 

The admission of incriminating testimony of defendant’s 
p’.ysical condition by witnesses who examined her without 
objection does not violate defendant’s constitutional right 
not to be compelled to give evidence against herself, as 
provided in this section. State v. Eccles, 205 N. C. 825, 
IVES BS, BOR Cole 


Whenever the defendant in a criminal action voluntarily 
testifies in his own defense he assumes the position of a 
witness and subjects himself to all the disadvantages of 
that position. In doing so he acknowledges the right of 
the prosecution to test his credibility and he waives his 
constitutional privilege not to answer questions which tend 
to incriminate him or to prove the specific offense with 
which he is charged. State v. O’Neal, 187 N. C. 22, 23, 120 
Sorte ois 

In Smith v. Smith, 116 N. C. 386, 21 S. E. 196, it was 
held that the true intent and meaning of this article is 
that a witness shall not be compelled to answer any ques- 
tion, the answer to which would disclose a fact which 
forms an essential link in the chain of testimony which 
would be sufficient to convict him of a crime. And Chief 
Justice Faircloth, delivering the opinion, said: “We think 
the provision of our Constitution ought to be liberally con- 
strued to preserve personal rights and protect the citizen 


against self-incriminating evidence.’’ State v. Medley, 178 
Ne 71054712, 100, Sa. 591 
Testimony that defendant was placed for identification 


in the relative position to a witness as the perpetrator was 
seen by her just before committing a criminal offense is 
not objectionable as forcing defendant to give evidence 
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against himself in denial of his constitutional rights. State 
v. Neville, 175 N. C. 731, 95 S. E. 55. 

Same—Examination of Blood of Accused.—Where defend- 
ant pleaded insanity at the time of the homicide due to 
the continued use of liquor and opiates, and the record 
failed to show any compulsion on the part of the officers 
in obtaining specimens of defendant’s blood and urine in 
order to ascertain the presence or absence of alcohol or 
morphine in his system, it was held that defendant’s con- 
tention that the obtaining of the specimens compelled him 
to give evidence against himself, in violation of this sec- 
tion, was untenable. State v. Cash, 219 N. C. 818, 15 S. 
B28) 2772 

Same—Demonstration of Act of Killing—Upon trial for 
murder in the first degree when there is other circumstan- 
tial evidence of the prisoner’s guilt, it is not duress to re- 
quire the prisoner to place himself in such position as to 
show he could have fired the fatal shot from a window and 
killed the deceased, as this is not considered as making a 
person furnish evidence against himself, it being dependent 
upon physical facts and conditions and not upon confessions 
or statements of the prisoner. State v. Thompson, 161 N. C. 
238, 76 S. E. 249. 

Same—Forced Production of Incriminating Documents Not 
Allowed.—The protection afforded to defendants in criminal 
action by this section is a matter of absolute right to them, 
and extends to the forced production of letters and other 
papers in their possession that may tend to incriminate 
them upon the trial. State v. Hollingsworth, 191 N. C. 595, 
132 S. E. 667. 

Same—Waiver of Privilege—The defendant waives his 
constitutional privilege not to answer questions tending to 
incriminate himself when he voluntarily testifies in his own 
behalf. State v. Allen, 107, N. C. 805, 11 S. E. 1016. 

Same—Defendant Voluntarily Taking Stand.—See 
8-54 and notes thereto, 

Hence Accomplice Can Not Refuse to Answer on Cross- 
Examination after Incriminating Defendant.— An accomplice 
may not testify on direct examination to facts tending to 
incriminate defendant and at the same time refuse to answer 
questions on cross-examination relating to matters em- 
braced in his examination-in-chief, and where he refuses 
to answer relevant questions on cross-examination on the 
ground that his answers might tend to incriminate him, 
it is error for the court to refuse defendant’s motion that 
his testimony-in-chief be stricken from the record, the re- 
fusal to answer the questions on cross-examination render- 
ing the testimony-in-chief incompetent. State v. Perry, 210 
NY UGS 796; ISSFS) TEs 639: 

Must Have Opportunity to Prepare and Present Defense. 
—The constitutional right of a defendant in a criminal pros- 
ecution to confront his accusers and adverse witnesses with 
other testimony, as provided by this section, includes the 
right to a fair opportunity to prepare and present his de- 
fenses, which right must be accorded him not only in form, 
but in substance as well. State v. Whitfield, 206 N. C. 696, 
GSS Tok SES 

Arrest and Search of Person Suspected of Carrying In- 
toxicants.—Where an officer sees a person leave his auto- 
mobile with his appearance indicating that he had something 
concealed on his person and reasonably giving the impres- 
sion that the person was carrying intoxicating liquor, the 
officer may immediately arrest and search such person, and 
where a half-gallon of liquor is found on the person of the 
defendant the action of the officer does not violate the pro- 
visions of this section. State v. Hickey, 198 N. C. 45, 46, 
150,.S3,E. 615. 

Payment of Witnesses’ Fees Not Placed on Public.—This 
provision, exempting an acquitted defendant from payment 
of necessary witness fees of the defense, does not require 
that they shall be paid by the public; the section operates 
only to deprive the witnesses of their common law right ta 
look to the defendant for payment. State v. Hicks, 124 N. 
CG 8295732 8: 5. 95/7. 

Private Counsel May Assist Solicitor in Trial of Case.— 
The trial court has discretionary power to allow private 
counsel to assist the solicitor in the trial of a case, it be- 
ing the duty of the court to permit only such assistance as 
fairness and justice may require, and such power does not 
impinge the provisions of this section of the Constitution. 
State v. Carden, 209 N. C. 404, 183 S. E. 898. 

Cited in State v. Wadford, 194 N. C. 336, 139 S. E. 608; 
Stateiv. Goff, 205, N. (C:545,.552,.172. S.. E..407. 


section 


§ 12. Answers to criminal charges.—No per- 
son shall be put to answer any criminal charge 
except as hereinafter allowed, but by indictment, 
presentment, or impeachment. (Const. 1868.) 


Generally.—The words ‘except as _ hereinafter allowed” 
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have reference to the last clause of section 13, and are in- 
tended to harmonize the two sections and let both operate, 
State v. Crook, 91 N. C. 536, 540. 

These principles are dear to every free man; they are 
his shield and buckler against wrong and oppression, and 
lie at the foundation of civil liberty; they are declared to 
be the rights of the citizens of North Carolina and ought 
to be vigilantly guarded. State v. Moss, 47 N. C. 66; 
State v. Snipes, 185 N. C. 743, 748, 117 S. E. 500. 

A justice of the peace has no jurisdiction of an assault with 
a deadly weapon except to bind the defendant over, and by 
the provisions of this section, the Superior Court may pro- 
ceed to trial only upon indictment duly found and returned, 
the words in this section ‘‘except as hereinafter allowed’’ 
referring to the latter clause of section 13 relating to trial 
of petty misdemeanors and not to an assault with a deadly 
weapon. State v. Myrick, 202 N. C. 688, 163 S. E. 803. See 
State v. Clegg, 214 N. C. 675, 200 S. FE. 371. 

Scope.—This section means action by the grand jury ac- 
cording to the practice at common law, and does not per- 
mit open hearings before the grand jury, and where the 
court sends for the grand jury and permits the solicitor 
to examine a state’s witness in open court before the grand 
jury after the grand jury had returned two identical 
bills of indictment against the defendant, submitted on suc- 
cessive days, “‘not a true bill,” and thereafter the solicitor 
submits another identical bill to the grand jury which is 
returned “a true bill’: Held, the defendant’s verified plea 
in abatement and motion to quash, made before pleading, 
should have been allowed, and upon appeal from the court’s 
denial of the motion the judgment will be reversed, with 
leave to the solicitor to send another bill before a different 
grand jury, if so advised. State v. Ledford, 203 N. C. 724, 
1666S.. E917, 

The word “indictment”? means indictment by a _ grand 
jury as defined by the common law. State v. Mitchell, 
DZvN a Cs 439, 443, 163. S. EB. 581) 

Necessity for Order for Grand Jury During Special Term. 
—Where defendant is tried at a special term of criminal 
court upon an indictment returned by a grand jury drawn 
for the special term, but there is no order by the Gov- 
ernor that a grand jury be drawn from such term, as pro- 
vided by § 7-78, defendant’s motion in arrest of judgment, 
made the first time in the Supreme Court upon appeal, 
must be allowed, pursuant to this section. State v. Bax- 
ter, 208 N. C. 90, 179 S. E. 450. See State v. Boykin, 211 
Na G40/ 19tso, 1B 18. 

Effect of Invalid Indictment.—When the indictment charg- 
ing defendant with the commission of crime is invalid, de- 
fendant’s motion to dismiss the action for want of jurisdic- 
tion should be allowed. State v. Beasley, 208 N. C. 318, 180 
Sholay BRM 

Indictment on Appeal.—See State v. Pulliam, 184 N. C. 
681, 684, 114 S. E. 394. See also, State v. Hyman, 164 N. 
CATON 58. 1284 

Applied in State v. Watson, 209 N. C. 229, 183 S. E. 286; 
State v. Rawls, 203 N. C. 436, 166 S. E. 332. 4 

Stated in State v. Shine, 222 N. C. 237, 22 S. E. (2d) 447; 
State vi Jobnson;, 220) No C, 773,18 S: E-. (2d) 358 (dis. 


op.). 


§ 18. Right of jury.—No person shall be con- 
victed of any crime but by the unanimous ver- 
dict of a jury of good and lawful men in open 
court. The Legislature may, however, provide 
other means of trial for petty misdemeanors, 
with the right of appeal. (Const. 1868.) 

For general provisions as to jurors, see sec. 9-1 et seq. 

The essential attributes of trial by jury guaranteed by 
this section, are the number of jurors, their impartiality 
and a unanimous verdict, and § 9-21, providing that the 


court may order the selection of an alternate juror in those 
cases which seem likely to be protracted, does not infringe 


upon this constitutional provision. State v. Dalton, 206 
ONS C507, 14a Ee hoes 
Unanimous Verdict Required.—A verdict of guilty ren- 


dered by a less number than twelve is unconstitutional. 
State v. Berry, 190 N. C. 363, 130 S. E. 12. The verdict must 
be rendered in open court before the presiding judge. State 
v. Bazemore, 193 N. C. 336, 137 S. E. 172. 

The defendant is entitled as a matter of right to know 
whether each juror assented to the verdict, announced by 
the juror who undertook to answer for the jury, and to 
that end he had the right to insist that a specific question 
be addressed to and answered by each juror in open court, 
as to whether he assented to said verdict. State v. Boger, 
202 N32 -C..-/02, -704,. 163 'S.. E.. $77, 

Poll of Jury.—The predominant purpose of the poll is 
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to ascertain if the verdict as tendered by the jury is the 
“unanimous verdict of a jury of good and lawful men in 
open court,’? as prescribed by this section. Lipscomb v. 
Cox, 195 N. C. 502, 505, 142 S. E. 779. See Atta, 5 19. 

See notes to section 1-201. ‘ 

Jury Trial Preserved on Appeal.—The right of a trial by 
jury in a criminal action is preserved to the accused by 
the statutory requirement of a trial de novo in the Superior 
Court on appeal from a court of subordinate jurisdiction, 
and conviction in the Superior Court cannot be had unless 
upon the verdict of the jury, in accordance with the provis 
sions of this section of our Constitution. State v. Pulliam, 
184 N. GC. 681, 114. S. EB. 394. ; 

Jury Trial Not Waivable——A jury trial cannot be waived 
in a criminal action; hence where the facts were agreed 
upon by the state and the accused and submitted to the 
judge for his decision, it was held, that such a procedure is 
not warranted ‘by the law. State v. Holt, 99 N. C. 749. 
The only exception being for the trial of petty misdemean- 
ors. State v. Stewart, 89 N. C. 563. As to waiver in civil 
cases, see section 1-184 and notes thereto. 

Jury Trial Can Not Be Waived after Plea of Not Guilty. 
—A defendant in a criminal prosecution for a felony or a 
misdemeanor may not waive his constitutional right to 
trial by jury in the Superior Court after entering a plea 
of “Not guilty”, without changing his plea, nor may the 
General Assembly permit him to do so by statute, and 
where the court, after a plea of “Not guilty,” finds the 
defendant guilty without a jury trial, the judgment will be 
stricken out and the cause remanded. State v. Hill, 209 
N. C. 53, 182 S. EB. 716. See also, State v. Muse, 219 N. C. 
226; As 8. wad) 229. 

When a defendant in a criminal prosecution in the ‘su- 
perior court enters a plea of not guilty he may not, with- 
out changing his plea, waive his constitutional right of trial 
by jury, and the determinative facts cannot be referred to 
the decision of the court even by consent, hut must be found 
by the jury. State v. Muse, 219 N. CP1226; AB 5S esnzd) 
229. 

Miscellaneous Cases.—The North Carolina Workmen’s 
Compensation Act was held not to be unconstitutional for 
that it impaired the right of trial by jury, guaranteed by 
this section. Hanks v. Southern Public Utilities Co., 204 
N. C 155, 156, 167 $: “Iss 560: 

For case of emergency, such as illness of juror, see State 
v. Wheeler, 185 N. C. 670, 673, 116 S. H. 413; denial of part- 
nership, see Woodland & Co. v. Southgate Packing Co., 186 
Ne (C;, 1621s SS. ees: ‘ 

Assault and battery is not a petty misdemeanor within 
the proviso to this section. State v. Stewart, 89 N. C. 563, 
564; Schick v. United States, 195 U. Se (65, 98; (240s: It: 
826, 49 L. Ed. 99. 

The recorders’ courts is not in violation of the right of 
trial by jury guaranteed by this section. Jones v. Brink- 
ley, 174, N. C. 23, 25, 930S.)H. 372, citing State v. Shine, 
149 N.. C. 480, 62 S. E. 1080; State v. Doster, 157 N. C. 634, 
73S, E. 111; State v. Dunlap, 159 N. C. 491, 74 S. E. 626. 
‘tee also, State v. Rogers, 162 N. C. 656, 659, 78 Seah ese 
6 LL. R.A. (N. S.) 38; Anny Cas. 1914A, 867. 


Separate Provisions for Petty Misdemeanors.—The very 
purpose of conferring on the legislative power to provide 
means of trial other than by jury in the ordinary way, as to 
petty misdemeanors, is to avoid the inconvenience, expense 
and delay attendant upon indictment by the grand jury, 
the trial by the jury where the parties choose to waive it, in 
the ordinary course of criminal procedure. State v. Crook, 
91 N. C. 536, 540. See State v. Boykin, 211 N. C. 407, 191 S. 

es, 

Pgs legislature has power to designate the unlawful pos- 
session and transportation of intoxicants a petty misde- 
meanor and to provide means of trial for the offense other 
than by indictment and trial by jury. State v. Shine, 222 
Ne oC 237nce nmr toe cade a4 7, 

Under this section indictment by grand jury is dispensed 
with in the trial of petty misdemeanors. State v. Lytle, 138 
Nunc: 7885.51 So Baber 


Same—Right of Appeal.—The right of appeal mentioned in 
the last clause of this section must be with the right in the 
party to appeal to the Supreme Court, and with power and 
jurisdiction in that court to review the decision of the court 
below in matters of law. State v. Ham, 8% N. C. 590, 591, 
593. 

The constitutional guaranty of a jury trial is met by the 
right of appeal which is given from the police court, in all 
cases, to the Superior Court. State v. Lytle, 138 N. C. 
738, 51 S. E. 66. And this is true where the appeal is from 
a recorder’s court. State v. Hyman, 164 N. C. 411, 79 S. 
E, 284. 


In disbarment proceedings respondent’s exception on theS. E,. 92. 


NORTH CAROLINA Art. I, § 14 


ground that the proceedings deprived him of his right to 
trial by jury is untenable when the matters in issue are 
determined by a jury upon his appeal to the superior 
court. 1 In) rey Westaclge NaeG.) 189: 1930S. Efris4a FAs 6 
right on appeal from criminal case charging misdemeanor, 
see State v. Wheeler, 185 N. C. 670, 116 S. E. 413. 

Upon defendant’s appeal from judgment and sentence by 
the court after defendant had entered a conditional plea of 
guilty the case will be remanded in order that a jury may 
pass upon defendant’s guilt or innocence in accordance with 
defendant’s constitutional right. State v. Ellis, 210 N. C. 
170, SSeS, hae 662. 

Where a defendant enters a plea of “not guilty’ in the 
superior court, he may not thereafter, without being per- 
mitted to change his plea, waive his constitutional right 
of trial by jury. State v. Rogers, 162 N. C. 656, 78 S. E. 
293, 46 L. R. A. (N. S.) 38, Ann. Cas. 1914A, 867. And 
this applies to misdemeanors as well as to the more se- 
rious offenses. State v. Pulliam, 184 N. C. 681, 114 S. E. 
394. The reason for such holding is to be found in the 
language of this section. State v. Hartsfield, 188 N. C. 
35/5 Ol; M24 or me O29: 

Same--Waiver of Right.—A person on trial for a misde- 
meanor in a municipal court with right of appeal to the Su- 
perior Court, may waive his constitutional right to a trial 
by jury by consenting to the judgment therein entered, or 
by not appealing therefrom, and his afterwards employing 
an attorney and moving for the appeal within the time al- 
lowed by the statute applicable will not affect the fact that 
he had personally acquiesced in the judgment entered. State 
v, Lakey, 191 IN. C. 571, 132 $. EK. 570. State v. Pasley; 180 
Ni (O5"69559104 25 oa: 

It is permissible under this section for the General As- 
sembly to provide for the trial of petty misdemeanors in 
inferior courts with the right of appeal to the Superior Court. 
State v. Camby, 209 N. C. 50, 52, 182 S. E. 715, citing State 
Ve easleya, 1800 NZ .Con695;; 104. SaV 533" State av. sl atennGe 
Na Gy. 373, 85Ss\ Hl 383s State vs Hyntans 164 Ne C49. 
Sy BB: 284eeState. vi. Brittain, 0143) NEC yd68 957 es: Be oes 
State v. Lytle, 138 N. C.. 738, 51 S. E. 66. 

Applied in State v. Watson, 209 N. C. 229, 183 S. E. 286. 


§ 14. Excessive bail—Excessive bail should 
not be required, nor excessive fines imposed, nor 


cruel or unusual punishments inflicted. (Const. 
1868.) 


For general provisions as to bail, see sections 15-102 et seq., 
of the code. 

For article on punishment for crime in North Carolina, see 
17 N. C. Law Rev. 205. 

In General. — This section restricts the judiciary from 
imposing excessive punishments where the legislature has 
not prescribed a fixed maximum, and does not apply to 
the legislative power to impose the penalty for acts made 
an offense by them. State v. Blake, 157 N. C. 608, 72 S. 
FE. 1080. 

Bail—Test as to Reasonableness.—There are two _ things 
which have been looked upon as very good guides in deter- 
mining the reasonableness of punishment; (1) what has for- 
merly been expressly done in like cases, and (2) for the 
want of such particular discretion then to consider that 
which comes nearest to it. State v. Driver, 78 N. C. 423, 
430. 

It ought to be left to the judge who inflicts it under the 
circumstances of each case, and it ought not to be interferred 
with, except when the abuse is palpable. State v. Driver, 
supra; cited and approved in State v. Reid, 106 N. C. 714, 
Vi GeMIO ey oL5e 

It is well settled that when no time is fixed by the 
statute, an imprisonment for two years will not be held 
cruel and unusual. State v. Farrington, 141 N. C. 844, 53 
S, E.- 954, citing State vw) Driver, 78 IN. C. 423; State a, 
Miller, 94 N. C. 904. 

Cruel and Unusual Punishment.—This section has been 
considered by the Supreme Court as an admonition to the 
judiciary in imposing sentence left to an extent within its 
discretion by the statutes, however, there is a decided inti- 
mation that in extraordinary and exceptional cases it may’ 
be held to affect legislative enactments as well. State v. 
Smith, 174 N. C. 804, 93 S. E. 910. 

Where the question of punishment is left to the sound 
discretion of the court, the court is limited only by the 
prohibition against cruel or unusual punishment in this 
section. State v. Richardson, 221 N. C. 209, 211, 19 S. E. 
(2d) 863. 

It is well settled that ‘when no time is fixed by statute, 
this court will not hold imprisonment for two years cruel 
and unusual, State v, Moschoures, 214 N. C. 321, 322, 199 
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Defendant’s contention that he was subjected tc cruel 
and unusual punishment in that the trial court sentenced 
him to the maximum prison term permitted by statute 
for the offense of seduction of which he was convicted, 
and in addition dictated a letter to the parole commissioner 
in which he requested that no clemency be extended defend- 
ant, and also directed the solicitor to institute prosecution 
against defendant for failure to support his illegitimate 
child, is untenable, since the letter to the parole commis- 
sioner and the instructions to the solicitor are not parts of 
the sentence imposed. State v. Brackett, 218 N. C. 369, 11 
Sa-B. 2d): 146. 

Same—Punishment for Two Offenses.—Where there is a 
conviction of the violation of two separate criminal statutes 
- consolidated and tried as two counts under one bill of indict- 
ment, a sentence for each offense—the one to begin upon the 
expiration of the other term—confining the punishment as 
to each within that prescribed in the statute relating to it, 
cannot be considered under the facts of the case as cruel 


and unusual within the inhibition of this section. State v. 
Malpass, 189 N. C. 349, 127 S. E. 248. 
Miscellaneous Cases. — A _ sentence of not less than 


twenty-five nor more than thirty years in the state’s prison, 
upon a plea of guilty of possession of weapons and imple- 
ments for house breaking, State v. Cain, 209 N. C. 275, 183 
S. E. 300. Sentence of hard labor for thirty years upon con- 
viction of a male person for carnally knowing a female 
child thirteen years of age, State v. Swindell, 189 N. C. 
1515 1266S. -)...417. 

Upon conviction of manslaughter, punishment for nine 
years in the penitentiary, State v. Lance, 149 N. C. 551, 63 
eae.) 198; 

The punishment for vagrancy cannot exceed thirty days 
under our statute. In re Watson, 157 N. C. 340, 72 S. E. 
1049. Fine or imprisonment for the owners of bird dogs to 
permit them to run at large during the closed season for 
tial; State v.> Blake, 157 N. C.. 608, 72>S, EB. 1080! ~ Pun- 
ishment of thirty days confinement in jail for carrying con- 
cealed weapons, State v. Woodlief, 172 N. C. 885, 90 S. E. 
137, 139. See also, State v. Mangum, 187 N. C. 477, 121 S. 
ee 700% 

Cruel and Unusual Punishment—Violation of Prohibition 
Law.—A sentence prescribed by statute for the violation 
of prohibition law is held not to be cruel or unusual with- 
in the meaning of this section. State v. Daniels, 197 N. 
C. 285, 148 S. E.. 244. 

Cited in State v. Parker, 220 N. C. 416, 17 S. E. (2d) 475. 


§ 15. General warrants.—General warrants, 
whereby any officer or messenger may be com- 
manded to search suspected places, without evi- 
dence of the act committed, or to seize any per- 
son or persons not named, whose offense is not 
particularly described and supported by evidence, 
are dangerous to liberty and ought not to be 
granted. (Const. 1868.) 


See section 15-26, 

For a discussion of the statutes enacted pursuant to this 
provision, see 15 N. C. Law Rev., No. 2, p. 101. As to 
limitations on investigating officers, see 15 N. C. Law Rev., 
No. 3, p. 229. 

This provision is a limitation on state and local officers. 
MeN Craw Reve, INOW do; pe 202s 

Judicial warrants, general in terms and unsupported by 
preliminary oath or sworn evidence and for conduct not 
committed in the immediate presence of the magistrate, 
are forbidden by the Federal Constitution, Amendment IV, 
and by this section. Brewer v. Wynne, 163 N. C. 319, 79 


S. E. 629, Ann. Cas. 1915B, 319. A 
The provisions of the Turlington Act, Public Laws of 
1923, did not contravene the provisions of this section. 


State v. Godette, 188 N. C. 497, 125 S. E. 24. 

Cited in Rhodes v. Collins, 198 N. C. 23, 26, 150 S. E. 
492; State v. Campbell, 182 N. C. 911, 110 S. E. 86; State 
v. Fowler, 172 N. C. 905, 90 S. E. 408. 


§ 16. Imprisonment for debt.—There shall be 
no imprisonment for debt in this State, except in 
cases of fraud. (Const. 1868.) 


See section 1-410 and the notes thereto. 

What Constitutes Debt.—A fine or penalty imposed by a 
municipal ordinance is treated as a debt and under this sec- 
tion of the constitution, a person from whom it is attempted 
to be collected is exempt from arrest. State v. Earnhardt, 
107 N. C. 789, 12 S. E. 426. A judgment on a note is likewise 
a debt and the defendant cannot be arrested therefor. Stew- 
art v. Bryan, 121 N. C. 46, 28 S. E. 18. 
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But costs of prosecution against a prosecutor (upon acquit- 
tal of the accused or nolle prosequi entered), or against the 
accused upon a verdict of guilty, or a fine imposed, does not 
constitute a debt within the meaning of this section of the 
constitution, and hence the defendant may be imprisoned 
for non-payment of the same. State v. Wallin, 39 N. C 
578, 579. See section 6-45. Nor is the duty of maintaining a 
bastard child imposed upon the father, such a debt as is 
contemplated by this section. State v. Palin, 63 N. C. 472, 
cited and approved in State v. Beasley, 75 N. C. 211, 212. 

No Imprisonment Except Where There Is Fraud.—‘‘fhis 
section clearly means that there shall at least be no im- 
prisonment to enforce the payment of a debt under final 
process, unless it has been adjudged, upon an_allega- 
tion duly made in the complaint and a corresponding, issue 
found by a jury, that there has been fraud. . . .” East 
Coast Fertilizer Co. v. Hardee, 211 N. C. 653, 657, 191 S. 
FE. 725, quoting from Ledford v. Emerson, 143 N. C. 527, 55 
Se Ei, 969, 10) Te RietAs GCN, 2S.) 362; 

The words ‘except in cases of fraud,” in this section of 
the Constitution, comprehend not only fraud in attempting 
to hinder, delay and defeat the collection of a debt by con- 
cealing property and other fraudulent devises, but embraces 
also fraud in making the contract—false representations for 
instance, and fraud in incurring the liability; for instance, 
when an administrator commits a fraud by applying the funds 
of the estate to his own use, paying his own debts, and the 


like. Melvin v. Melvin, 72 N. C. 384. See further for ar- 
rests in cases of fraud, section 1-410, par. 4, and notes 
thereto. 


Not Applicable to Tort Actions—The provision of this 
section of the constitution has no application to ac- 
tions for tort; it is confined to causes of action arising ex 
contractu. Tong v. McLean, 88 N. C. 3. See Ledford v. 
Smith, 212° N. C. 447, 193 S. E. 722. As to arrest for 
damages arising from tort, see section 1-410, par. 1 and the 
notes thereto. 


The Worthless Check Law is a valid exercise by the 
state of its police powers. State vy. Yarboro, 194 N. C. 
498, 140 S. E. 216. 

Section 14-110 Constitutional.—Section 14-110 does not con- 
travene this section of the Constitution. See the notes to 
section 14-110. 


Section 14-358 Unconstitutional.—Section 14-358 is uncon- 
stitutional because it contravenes this section of the consti- 


tution. See the annotations under section 14-358. 
Quoted in State v. Williams, 150 N. C. 802, 63 S. EB. 
949. 


§ 17. No person taken, etc., but by law of land. 
—No person ought to be taken, imprisoned, or 
disseized of his freehold, liberties or privileges, 
or outlawed or exiled, or in any manner deprived 
of his life, liberty or property, but by the law of 
the land. (Const. 1868.) 


Cross Reference.—As to qualification of term “liberty” see 
note of London vy. Headen, under Art. I, sec. 1. 

What Constitutes “Law of the Land.’’—It is said by Mr. 
Webster in Dartmouth College v. ‘Woodward, 4 Wheat. 518, 
519, 4 L. Ed. 629, “By the law of the land is most clearly 
intended the general law; a law which hears before it con- 
demns; which proceeds upon inquiry, and renders judgment 
only after trial The meaning is that every citizen shall 
hold his life, liberty, property and immunities, under the 
protection of the general rules which govern society. Every- 
thing which may pass under the form of an enactment is 
not, therefore, to be considered the law of the land.” Cald- 
well v. Wilson, 121 N. C. 425, 477, 28 S. KE. 554; Parish v. 
East Coast Cedar Co., 133 N. C. 478, 45 S. E. 768, 98 Am. 
St. Rep. 718; State v. Collins, 169 N. C: 323, 324, 84 S. E. 
1049. 

The ‘‘law of the land” is equivalent to “due process of 
law.”? State v. Collins, 169 N. C. 323, 84 S. E. 1049. 


In Hoke v. Henderson, 15 N. C. 1, 16, Chief Justice Ruffin 
said: ‘‘The clause itself means that such legislative acts as 
profess in themselves directly to punish persons, or to de- 
prive the citizen of his property, without trial before the 
judicial tribunals, and a decision upon the matter of rights, 
as determined by the laws under which is vested, according 
to the course, mode and usage of the common law as de- 
rived from our forefathers, are not effectually ‘laws of the 
land’ for those purposes.” State v. Cutshell, 110 N. C. 538, 
5455 615) Samy col. 


Legislature may limit time for assertion of property right 


provided it affords those vested with the right a reasonable 
time to assert same after the enactment of the statute, since 
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there is no vested right in procedure. Sheets v. Walsh, 
217) NiCe3276 (S5-E. Cd) esi72 

Revival of Barred Claims.—A state statute purporting to 
revive claim barred by statute of limitations violates due 
process clauses of state and federal constitutions, whether 
such claim affects vested property right or arises under con- 
tract. Valleytown T'p. v. Women’s Catholic Order, etc., 115 
F. (2d) 459, reversing 32 F. Supp. 894. 

Additional Liability Imposed by Amendatory Act Must Be 
Prospective.—Acts 1925, c. 117, amending § 53-42 and im- 
posing personal liability on stockholders could not be given 
retroactive effect. Bank of Pinehurst v. Derby, 218 N. C. 
653, 12 S. EB. (2d) 260. 

Double Jeopardy.—A person cannot be tried twice for 
same. offense under this section. State v. Mansfield, 
Ne C:233, 176 Sa bee ols 

The obligation of a contract, within the meaning of the 
constitutional prohibition against impairment, includes all 
the means and assurances available for the enforcement of 
the contract at the time of its execution. Bateman v. Ster- 
rett, 201 NeiG59) 61 159s. B14 

Section prohibits enforcing any statute which would ena- 
ble one person to evade or avoid the binding force of his 
contracts with another, whether executed or executory. 
Booth v. Hairston, 193 N. C. 278, 284, 136 S. E. 879, 57 A. 
Te Reediséarcitis owe vy. Harris, 112°N. Cy 4/2) 17S. i: 
590; aca eN EAN G79: 

An Office as Vested Property.—Whether or not an officer 
appointed for a definite time to a legislative office has a 
vested property therein or contract right thereto has given 
rise to conflicting views and inharmonious decisions. In the 
early case of Hoke v. Henderson, 15 N. C. 1, it is held that 
an office is property and is the subject of protection like 
any other property under the provisions of this section of 
the constitution. The reasoning used by the court in this 
case, which is to the effect that a public office exists by con- 
tracts between the state and the holder, has been the founda- 
tion for the decisions of the courts adhering to this view. 
See King v. Hunter, 65 N. C. 603; Cotten v. Ellis, 52 N. 
C. 545; Bailey v. Caldwell, 68 N. C. 472; State v. Gales, 77 
Na Ce 283" Wood v. Bellamy, 120 N.C. 212) 27°-S..7113) The 
general trend of American authority appears to have always 
maintained the opposite view. See Taylor v. Beckham, 178 
U. S. 548, 577, 44 L. Ed. 1187, 20 S. Ct. 890, 1009; Butler v. 
Pennsylvania, 10 How (U. S.) 402, 13 L. Ed. 472, the North 
Carolina doctrine being criticized in many of the cases. How- 
ever, North Carolina has now gotten away from the view to 
which it adhered over a long period of time and is now in 
line with the general current of American authority, Hoke 
v. Henderson being expressly overruled in Mial yv. Elling- 
ton, 134 N. C. 131, 46 S. E. 961. See historical treatment of 
this question contained in the Editor’s Note to section 128-1.— 
Ed. Note. 

Minimum Retail Prices on Trade-Marked Goods.—The 
North Carolina Fair Trade Act, permitting the establish- 
ment of minimum retail prices on trade-marked goods by 
agreement, does not deprive a retailer not a party to a con- 
tract with the manufacturer or distributor of any property 
right in preventing such retailer from selling the trade- 
marked article at a price less than that stipulated by con- 
tract, since such retailer acquires title with knowledge and 
subject to the stipulations relative to the minimum retail 
price permitted by the law in protecting the property right 
of the manufacturer or distributor in his trade-mark and 
good will, which property right subsists while the goods 
bear his trade-mark, even after he has parted with title 
of commodity itself. Lilly & Co. v. Saunders, 216 N. C. 
163 425 eu mCcd) OZone icouA. ey 1308; 

Vested Right in Dedicated Property.—Lots in a subdivision 
were sold with reference to a plat showing the street in 
question to be 99 feet in width. At the time the charter 
was granted to a municipality embracing the lands, the only 
plat recorded was a revised one showing the street as 80 
feet wide. The granting of the charter cannot be construed 
as having the effect of limiting the width of the street to 
80 feet so as to defeat the vested right of purchasers of lots 
with reference to the original plat to compel the owner to 
abide by its dedication of the street for the full width as 
shown by the plat. Home Real Estate Loan, etc., Co. v. 
Carolina Beach, 216 N. C. 778, 7 S. E. (2d) 13. 

Infringement of Rights of Litigating Party.—The discretion 
of the trial judge given him over the trial of a cause is 
rarely interferred with, though his action may be set aside 
for such gross abuse as would invade the legal rights to 
the prejudice of the appealing party. State v. Sauls, 190 N. 
C. 810, 130 S. E. 848. However, the right of appeal is not 
always essential to the ‘‘due process” clauses of the state 
or Federal constitutions. Gunter v. Sanford, 186 N.-C. 452, 
1200 S. E. 41. 

The question as to whether the defendant in a criminal 
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action has sufficient time to prepare his defense before trial, 
and has thereby been deprived of his rights under the provi- 
sions of Article I, section 17, of our State Constitution, is 
one addressed to the sound discretion of the trial judge, 
which will not be reviewed on appeal when it is not made to 
appear that this discretionary power has been abused by 
him. State v. Burnett, 184 N. C. 783, 784, 115 S. E. 57. 

Right of Cross Examination.—The right of the defendant 
in a criminal action to cross-examine expert witnesses who 
have testified their opinion against him is a material one, 
guaranteed by this section of the Constitution and a denial 
thereof may not be held as merely a technicality and harm- 
less; or is this error cured by the fact that he has an oppor- 
tunity to cross-examine one of these witnesses in refutation 
of the correctness of the facts upon which his conclusions was’ 
based, especially when the other witness is to be regarded 
as the most important one. State v. Hightower, 187 N. C. 
S00 FMCOL Zim ae amOlos 

License of Attorney Protected.—This section constitutes 
the basis of the decision in those cases holding that an at- 
torney who has been duly licensed to practice law cannot 
be disbarred or deprived of his license and right to practice, 
except upon conviction for a criminal offense, or after con- 
fession in open court. See Ex-Parte Schenck, 65 N. C. 
353, 354 and cases there cited. 

A contingent remainderman in lands acquires his inter- 
est therein subject to the payment of testator’s debts, and 
in that respect can acquire no vested interest therein, and 
a sale thereof in good faith and at a fair price by the exec- 
utrix, for the payment of decedent’s debts, as authorized 
by statute, when by proper proceedings the land could have 
been sold for the purpose, though the executrix has mistaken 
therein the authority given her under the will, cannot be 
held as contrary to the provision of this section. Charlotte 
Consolidated Constr. Co. v. Brockenbrough, 187 N. C. 65, 
1215 S28 Ea 7s 


Classification for Taz: Purposes.—The legislature may levy 
a sales tax or a tax on the business of selling tangible per- 
sonal property, levied as a license or privilege tax, and 
classify trades, callings, and occupations for the imposition 
of a tax, and classify articles sold as the basis for comput- 
ing the tax, exempting certain classes of articles and pro- 
viding a graduated tax as to other classes of articles, or 
differentiate in the method of collecting the tax as to some 
of the classes, provided the levy applies equally and uni- 
formly to all who fall within each particular classification, 
and provided the classifications are reasonable and based 
upon some real distinction. JTeonard v. Maxwell, 216 N. C. 
89, 3 S. E. (2d) 316. See also, Caldwell Land, etc., Co. v. 
Smith, 146: Ne C 199) 59 (Ss) is ‘653. . 


Taxation Exemptions.—The provision of Art. V, Schedule 
E, of the Revenue Act of 1937, making a distinction between 
wholesale and retail merchants, and exempting sales of ice, 
medicines on a prescription, fish and farm products when 
sold in the original or unmanufactured state, commercial fer- 
tilizer, agricultural lime and plaster, public school books, 
sale of used or repossessed articles, and sales to the gov- 
ernment or governmental agencies, etc., constitute classifi- 
cations based upon reasonable and real distinctions, and an 
allegation that the act is void as imposing arbitrary dis- 
criminations in making such classifications is untenable. 
Leonard v. Maxwell, 216 N. C. 89, 3 S. E. (2d) 316. 


Irregular Taxation.—‘‘In Commissioners v. Lacy, 174 N. 
C. 141, 93 S. E. 482, the court said: ‘It is a fundamental 
principle in the law of taxation that taxes may only be 
levied for public purposes and for the benefit of the public 
on whom they are imposed, and to lay these burdens upon 
one district for benefits appertaining solely to another is 
in clear violation of established principles of right and con- 
trary to the express provisions of our Constitution, Art. I, 
sec. 17, which forbids that any person shall be disseized of 
his freehold liberties and privileges or in any manner de- 
prived of his life, liberty or property but by the law of 
the land.’ ’” Cited and approved in Board v. Hanchett Bond 
Co., 194 N: C. 137, 139, 138 S. E. 614; Hinton ‘vy. Lacy.193 
N:? Co 496," 1387'S. Boo: 


Inheritance Tax upon Nonresident Distributees Held Valid. 
—Rhode Island Hospital Trust Co. v. Doughton, 187 N. C. 
263, 121°S) E741; 

Act Licensing the Hauling of Lumber Held Valid.—State 
v. Bullock, 161 N. C. 223, 75 S. E. 942. See also, Dalton v. 
Brown & Co., 159 N. G. 175, 75 S. E. 40, 42 L. R. A, CN. 
S.) 506; Southeastern Exp. Co. v. Charlotte, 186 N. C. 668, 
674, 120 S. E. 475. 

Unemployment Compensation Tax.—Imposition of the un- 
employment compensation tax does not deprive an individ- 
ual who operates three places of business, employing in the 
aggregate more than 8 employees, of property without due 
process of law or deny him of the equal protection of the 
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laws. State v. Willis Barber, etc., Shop, 219 N. C. 
S. E.. (2d), 4. 

Eminent Domain by Park Commission.—The exercise of 
the power of eminent domain by the North Carolina Na- 
tional Park Commission under Public Laws 1927, ch. 48, is 
not contrary to the “due process’ clause of the State 
Constitution. Yarbrough v. Park Commission, 196 N. C. 
284, 145 S. E. 563. See also, Suncrest Lbr. Co. v. North 
Carolina Park Comm., 30 F. (2d) 121, 123. 

Only those whose interests in the particular lands 
sought to be taken for the national park contemplated by 
chapter 48, Public Laws of 1927, sec. 27, may sue in 
equity for injunctive 1elief on the ground that their lands 
are about to be taken contrary to the provisions of the 
Fourteenth Amendment to the Federal Constitution and of 
this section. Yarbrough v. Park Commission, 196 N. C. 
ped45 S.. E.. 563. 

Eminent Domain by County Commission.—See 
Board of Com’rs, 190) N. C. 123, -129 S.. B., 154: 

Just Compensation Required if Private Property Is Taken. 
—The principle, forbidding the taking of private property 
for public use without just compensation, is so grounded in 
natural equity that it has never been denied to be a part 
of the law of North Carolina. Yancey v. North Carolina 
State Highway, etc., Comm., 222 N. C. 106, 22 S. E. (2d) 
256. 

The exercise of the power of eminent domain by a cor- 
poration authorized by its charter to generate and sell 
electricity, and given power of eminent domain to acquire the 
necessary rights of way and lands for its dams cannot 
be said to be exercising this power in a private capacity 
in contravention of this section. Whiting Mfg. Co. v. 
Carolina Aluminum Co., 207 N. C. 52, 175 S. E. 698. 

Drainage Laws.—See generally, Lang vy. Carolina Land, 
mtc., (Con, 169 N.' C. 662, 86. S.. BE. 599. 

Approval of Law Authorizing Issue of Bonds.—Where a 
valid act authorizing a county to issue bonds has been 
passed in accordance with the provisions of the State 
Constitution, Art. II, sec. 14, leaving out the requirement 
that the question must first be submitted to the qualified 
voters, and another act ratified a few days later makes 
this requirement, the two acts will be construed in pari 
materia, and the iater as not having a retroactive effect, 
and the county does not acquire a vested right under the 
first ratified act. Graham County v. Terry, 194 N. C. 
Hae AGE me Pd Dg Ce 

Sale of Land for Taxes.—For a valid sale of land for 
taxes, the tax list and notice of sale must contain a suf- 
ficiently definite description of the land to allow the land 
to be identified, and to be notice to those persons whose 
interest is to be affected, and if the description is not so 
definite, a sale thereunder will be void as not complying 
with the statute, and as taking property without giving 
notice and as not affording those whose property is sold 
an opportunity to be heard. Bryson v. McCoy, 194 N. 
Cr O1389S.PE. 7420: 

Sale of Property at Foreclosure.—This section is not vio- 
lated by section 45-32 regulating the sale of real property 
upon the foreclosure of mortgages or deeds of trust. Woltz 
v. Asheville Safe Deposit Co., 206 N. C. 239, 173 S. E.. 587. 

The State may» proceed directly or by authorization to 
others to sell lands for taxes upon proceedings to enforce 
a lien for the taxes thereon, and a publication of notice to 
all interested in the lands to appear and defend their rights 
is not a taking of property inhibited by this section. 
Orange County v. Jenkins, 200 N. C. 202, 156 S. E. 774. 

The statute, authcrizing the State Highway Commis- 
sion to enter upon and take possession of lands before 
bringing condemnation proceedings and before making com- 
pensation, is not an infraction of constitutional rights and 
does not deprive an owner of notice and opportunity to be 
heard. North Carolina State Highway Comm. v. Young, 
200 N. C. 603, 158 S.°E. 925. 

Statute Providing Service of Summons by Publication on 
Taxpayers Is Valid.—The statute (§ 159-52 et seq.), con- 
ferring jurisdiction upon the Superior Courts of the counties 
over citizens and owners of taxable property within the 
county without requiring each such owner or citizen to be 
named as a party in the complaint or summons and pro- 
viding for service of summons by publication, is not a vio- 
lation of this section. Castevens v. Stanly County, 211 N. 
42, 191 S; Bo 5739. 

Freedom to contract is both a liberty and a property right 
within the protection of the due process clauses of the Fed- 
eral Constitution and this section of the State Constitution. 
See Morris v. Holshouser, 220 N. C. 293, 17 S. E. (2d) 115, 
137 A. IL. R. 733, discussing law pertaining to employee’s 
right to assign future wages. 

Section 45-34 is constitutional and valid, since it recog- 
nizes the obligation of the debtor to pay his debt and the 
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right of the creditor to enforce payment by action in ac- 
cordance with the terms of the agreement, but provides 
merely for judicial supervision of sales under power to the 
end that the price bid at the sale shall not be conclusive 
as to the value of the property, and that the creditor may 
not recover any deficiency after applying the purchase price 
to the notes without first accounting for the fair value of 
the property in «accordance with well settled principles of 
equity. Richmond Mtg., etc., Corp. v. Wachovia Bank, 
ete, Copel Ne G29, 185° S.. Ba 482. 

The 1933 amendment to § 1-512 is constitutional, since it 
does not impair the obligations of a contract under this 
section, the effect of the statute being merely to alter the 
method of procedure in which there can be no vested right. 
Sovereign Camp, W. O. W. v. Board of Com’rs, 208 N. C. 
433, 181 S. E. 339. 

Defendants Are Not Twice Put in Jeopardy by Second 
Arraignment.—Where each defendant has been separately 
arraigned and has pleaded to the bill of indictment, follow- 
ing which the cases are continued to the next term of 
court, defendants are not twice put in jeopardy by a sec- 
ond arraignment when the cases are called for trial the fol- 
lowing term. State v. Watson, 209 N. C. 229, 183 S. E. 286. 

Waiver of Rights of Defendant in Criminal Case.—State 
v. Bazemore, 193 N. C. 336, 137 S$. E. 172. 

The right of appeal is not always essential to the “due 
process”? clauses. Gunter v. Sanford, 186 N. C. 452, 120 
SB. 413 State v. -Hardy,0189 IN. ©207995. 128..S.. KE. | 152. 

Search and Scizure.—See State v. Fowler, 172 N. C. 905, 
90 S. E. 408, 411. 

Assessments without Notice, etc., Are Void. — Street as- 
sessments made under charter provisions failing to pro- 
vide notice and an opportunity to be heard to those assessed 
are void as violating due process of law, and may not be 
validated by curative acts of the Legislature. Jexington v. 
opp; 210).N. G. 196;° 185 Si Ee 766. 

Right to Pursue Occupation.—Historically and fundamen- 
tally the constitutional guaranties of individual liberty pro- 
tect the individual in the selection and pursuit of the ordi- 
nary occupations against the unwarranted invocation of the 
police power. State v. Harris, 216 N. C. 746, 6 S. E. (2d) 
854, 128 A. lL. R. 658. 

The statute providing for regulating and licensing pho- 
tographers, codified as § 92-1 et seq., sets up sufficiently 
definite standards of competency, ability and integrity, and 
requires the licensing board to issue licenses to all appli- 
cants who meet these qualifications without discrimination, 
an applicant having recourse at law for any arbitrary acts 
of the board, and the statute does not violate due process 
of law, as provided by this section, nor deprive any person 
of fundamental, inalienable rights, nor create a monopoly in 
contravention of art. I, § 31, of the State Constitution. State 
v. Lawrence, 213 N. C. 674, 197 S. E. 586. 

Section 19-1 et seq., providing for the abatement of public 
nuisances by temporary order without bond, and the sale 
of the personalty and the closing of the property for one 
year upon the finding of the jury, is constitutional, and does 
not impinge this section of the Constitution, or art. XIV, 
§ 1, of the Federal Constitution. Carpenter v. Boyles, 213 
INC 4327) L965 2 EeeS50) 

Exclusion of Women from Grand Jury.—The male de- 
fendant moved to quash the bill of indictment on the ground 
that it was returned by a grand jury composed entirely of 
men and that women had been unlawfully excluded there- 
from. Held: There had been no discrimination against the 
class or sex to which defendant belongs, and he could not 
have been prejudiced by the alleged discrimination, and 
therefore he may not raise the question of the qualification 
of women to serve as jurors or maintain that the proceeding 
constituted a violation of the equal protection guaranteed 


by the Fourteenth Amendment of the federal constitution 
and by this section. State v. Sims, 213 N. C. 590, 197 S 5 E: 
176. ; 


The fact that a justices’ compensation is fixed upon a fee 
basis, which he will receive only in the event of conviction, 
does not result in depriving the defendant of trial under 
due process of law. Ex parte Steele, 220 N. C. 685, 18 S. 
E. (2d) 132. 

New Trial for Error upon Second Appeal.—Where defend- 
ant has been granted a new trial for error in the charge 
appearing of record <nd upon appeal from a second con- 
viction the record discloses a kindred error in the charge 
upon the second trial, a new trial must nevertheless be 
awarded upon the second appeal, since no person may be 
deprived of life or liberty except by the law of the land. 
State v, Starnes, 220 N. C. 384, 17 S. E. (2d) 346. 

Applied in Thomson v, Harnett County, 209 N. C. 662, 184 
S. EF, 490, holding ch, 342, Public-Local Laws 1935 valid. 

Quoted in Armstrong v, Polakavetz, 191 Nes Cy 73,9 15s 
S. #16: 
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Stated in Parker v. Board of Com’rs, 178 N. C. 92, 100 
S. E. 244 (dis. op.). 

Cited in Allen v. Carr, 210 N. C. 513, 187 S. KE. 809; State 
v. Lawrence, 213 N. C. 674, 197 S. E. 586; Kenilworth v. 
Hyder, 197 N. C. 85, 147 S. E. 736; Ward v. Howard, 217 N. 
C. 201, 7 S. E. (2d) 625; State v. Johnson, 218 N. C. 604, 
12 S. E. (Cd) 278 (dis. op.); Belk’s. Dept. Store v. Guil- 
ford County, 222 N. C. 441, 23 S. E. (2d) 897; California- 
Oregon Power Co. v. Beaver Portland Cement Co., 73 F. 
(2d) 555; State v. Mitchell, 217 N. C. 244, 7 5. E. (2d) 
567; State v. Newsome, 195 N. C. 552, 143 S: E. 187 (con. 
op.); Hicks v. Kearney, 189 N. C. 316, 127 S. EB. 205; State 
v. Sauls, 190 N. C. 810, 130 S. E. 848. 


§ 18. Persons restrained of liberty.— Every 
person restrained of his liberty is entitled to a 
remedy to inquire into the lawfulness thereof, 
and to remove the same, if unlawful; and such 
r-medy ought not to be denied or delayed. (Const. 
1868.) 


Stated in State v. Herndon, 107 N. C. 934, 12 S. E. 268; 
Harkins v. Cathy, 119 N. C. 649, 26 S. E. 136; In re Schenck, 
74 Nemours 


§ 19. Controversies at law respecting prop- 
erty.—In all controversies at law respecting 
property, the ancient mode of trial by jury is 
one of the best securities of the rights of the peo- 
ple, and ought to remain sacred and inviolable. 
(Const. 1868.) 


Cross Reference.—As to waiver of jury trial see section 
1-184 and note thereto. 

In General.—This section guaranteeing the right of trial 
py jury in ‘controversies at law regarding property,” in- 
cludes equitable and legal elements involved in the deter- 
mination of the issues made by the pleadings, but it is not 
required that a trial by jury be had at each stage of the 
proceedings when this right has elsewhere therein been 
properly safeguarded by statute. Commissioners v. George, 
LR2e IN GROEa LA 109 toy. 77's 

Every litigant has the constitutional right of trial by jury 
unless he voluntarily waives it, and, in case of a compulsory 
reference made to facilitate the trial of a cause, he can re- 
new his demand for a jury trial by excepting to the report 
of the referee and pointing out the findings so expected to 
as a basis for issues. State v. Featherstone, 120 N. C. 446, 
27S. BH. 124. 

The rules of law as to the burden of proof between the 
parties to litigation respecting damages to property re- 
sulting from negligence is one of substantial right guar- 
anteed by the Federal Constitution, and more emphatically 
by this section of the State Constitution. McDowell v. 
Norfolk Southern R. Co., 186 N. C. 571, 120 S. E. 205, 42 
Ae eee 62/4 

Where there is more than a scintilla of evidence to sustain 
the allegations of the complaint, the case must be submitted 
to the jury, its sufficiency to warrant a verdict for plaintiff 
being for the determination of the jury, subject only to the 
discretionary power of the trial court to set the verdict aside 
in proper cases, and a strict adherence to this rule is 
necessary to preserve the right of trial by jury guaranteed 
under this section. Fox v. Asheville Army Store, 215 N. 
C87 alee ed 550: 

Right to a jury trial is guaranteed by this section, and 
where the parties do not consent to trial by the court, it 
may not determine, prior to the introduction of evidence, an 
issue of fact joined by the pleadings. Hershey Corp. v. 
Atlantic Coast Line R. Co., 207 N. C. 122, 176 S. E. 265. 

The policy for the preservation of the right to a trial by 
jury provided for by this section of the constitution is or- 
dinarily for the Legislature to declare. Board v. Forrest, 
103..N. GC.A519) 13748) Bs 431. 

But the right to trial by jury guaranteed by this section, 
does not apply to matters concerned with the administra- 
tion of the tax laws and the machinery for the collection 
of taxes, unless the statute affords express authority for 
this method of determining questions of fact. State v. Wil- 
lis Barber, etc., Shop, 219 N. C. 709, 15 S. HE. (2d) 4. 

Right Not Unqualified.—This section does not confer the 
right to demand the intervention of a jury absolutely and 
unqualifiedly, but only in cases involving issues of fact. 
McQueen v. People’s Nat. Bank, 111 UN, CG. 509, 513, 515,-16 
S. E. 270. 

This constitutional provision applies only to cases in 
which the prerogative existed at common law or by statute 
at the time the constitution was adopted. Groves v. Ware, 
182 N. C. 553, 109 S. E. 568; Chowan & Southern R. Co. v. 
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Parker, 105 N. C. 246, 11 S. E. 328; Belk’s Dept. Store v. 
Guilford County, 222 N. C. 441, 447, 23 S. I. (2d) 897. 

In Groves v. Ware, 182 N. C. 553, 109 S. E. 568, it was 
held that the right to a trial by jury as provided in this 
section applies only to cases in which the prerogative ex- 
isted at common law or was procured by statute at the 
time the Constitution was adopted, and not to those in 
which the right and the remedy are thereafter created by 
statute. The section cannot be invoked to deprive a pub- 
lic official of the discretion with which he is clothed by 
legislative enactment. McInnish vy. Board of Education, 
187 Nee 494 49622 3S. Be a2: 

The “right of trial by jury’ is guaranteed without any 
exceptions wherever a recovery is sought which will trans- 
fer money or property of one person to another by order 
of a court, and the amount thus sought to be recovered 
depends upon issues of fact, as in this case, the value of 


the services rendered, which is denied by the defendant 
guardian, In: re) Stone, 176° N. C. 336, 348,97 (S.) EB. 216 
(dis. op.). 


Under Workmen’s Compensation Act trial by jury is not 
a constitutional right. Hagler v. Mecklenburg Highway 
Comms,” 200) Nz" Cy 733557345 25825. 1. 083. 

“Trial”? refers to a dispute and issue of fact, and the ex- 
pression ‘“‘trial by jury,’ as used in this section does not 
necessarily signify that every legal controversy is to be de- 
termined by a jury. Com’rs v. George, 182 N. C. 414, 417, 
109 Si tts 774 
Controversies between Board of Education and County 
Commissioners.—See Board of Education v. Board of 
Com’rs;, 182) N, C.-571,5109 -S. Ee. 6303 Board of vEducation: 
v. Board of Com’rs, 174 N. C. 469, 93 S. E. 1001, cited and 
applied. 

Criminal Cases.—The right to trial by jury is beyond 
controversy, both in civil and criminal cases. State v. 
Rogers, 162) N.. GC. 7656)" 660,178 (S: BE. 2935.46. TA Rs, AsGNs 
S.) 38, Ann. Cas. 1914A, 867 (dis. op.). 

Proceedings before the judge to remove a prosecuting at- 
torney from office ‘for willful misconduct or maladminis- 
tration in office,’ do not require an isstie to be submitted 
to the jury, such office is not a property right under the 
provisions of this section. State v. Hamme, 180 N. C. 
684, 104 S. E. 174. 


Miscellaneous Cases.—In an action for damages for neg- 
ligently setting fire to plaintiff's woods by sparks from 
defendant’s engine, it was held that this section guar- 
anteed, as a “‘sacred and inviolable” right, that the plaintiff 
might have the case submitted to the jury. Williams v. 
Atlantic Coast Line R. Co., 140 N. C. 623, 53 S. E. 448. 

In proceedings before the corporation commission there 
is no jury trial provided, and hence if no appeal lies there- 
from by the plaintiff he is deprived of this sacred and in- 
violable right as guaranteed by this section. Walls v. 
Strickland, 174 N. C. 298, 301, 93 S. E. 857 (dis. op.). 

When in proceedings for alimony without divorce the 
pleadings raise the issues of the validity of marriage be- 
tween the parties, or whether the husband had separated 
himself from the wife and failed to provide her suitable or 
reasonable sustenance, or the husband is a drunkard or 
spendthrift (§ 50-16), the right of trial .by jury arises to 
the defendant, and the case should be transferred by the 
judge to the civil issue docket for the purpose. 
Crews, 175. INC AGHl6ss oS S. ait ae 140; 


Polling Jury in Civil Actions.—Under this section the los- 
ing party in a civil action may demand a polling of the 
jury upon the return of the verdict, as a matter of right. 
Culbreth v. Mfg. Co., 189 N. C. 208, 126 S. E. 419. 

Upon the coming in of the verdict in a civil action, ei- 
ther party to the action has the constitutional right to 
have the jury polled before accepting the verdict as a 
unanimous one. In re Will of Sugg, 194 N. C. 638, 140 
S. E. 604. See note under Art. I, § 13. 

Effect of Fourteenth Amendment of Federal Constitution. 
—A trial by jury in suits at common law pending in the 
State Courts is not a privilege or immunity of national citi- 
zenship which the States are forbidden by the Fourteenth 
Amendment to abridge, and the requirements of the Federal 
Constitution that no person shall be deprived of his prop- 
erty without due process of law does not imply that all 
trials in the State Courts affecting property must be by 
jury, but it is met if the trial be had according to the set- 
tled course of Judicial Proceedings. Caldwell vy. Wilson, 1121 
NG. 425, 28.080.) 5545 

Subsistence Pendente Lite.—Provisions of section 50-16 em- 
powering the court to allow subsistence and counsel fees 
pendente lite to plainti# in an action for alimony without 
divorce do not violate this section. Peele v. Peele, 216 N. 
C. 298, 4 S. E. (2d) 616. 

This section does not require court review of the valuation 


Crews v. 
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of land for taxation, or determination of such value by a 
jury in a de novo hearing, and will not support resort to 


certiorari for that purpose. Belk’s Dept. Store v. Guil- 
ford County, 222 N. C. 441, 23 S. E. (2d) 897. 
Quoted in Silvey v. Seaboard Air Line R. Co., 172 N. 


C. 110, 90 S. E. 4 (dis. op.); Lyman y. Southern Coal Co., 
183 N. C. 581, 112 S. E. 242; Green Sea Lbr. Co. v. Pem- 
berton, 188 N. C. 532, 125 S. E. 119; Shuford v. Scruggs, 
POUT oy ee, Go ROL toe poke 1 319s: 

Cited in In re Parker, 209 N. C. 693, 184 S. E. 532. 


§ 20. Freedom of the press.—The freedom of 
the press is one of the great bulwarks of liberty, 
and therefore ought never to be restrained, but 
every individual shall be held responsible for the 
abuse of the same. (Const. 1868.) 


Contract Prohibiting Entering into Business.—A contract 
upon the sale of a newspaper that the seller shall not for a 
period of ten years be connected with any newspaper in the 
state without obtaining the consent of the purchaser is not 
void under this section. Cowan v. Fairbrother, 118 N. C. 
406, 24 S. E. 212. 

This decision is placed on the ground that the framers of 
the constitution did not intend to restrict the power of any 
person to dispose of anything of value which, as the crea- 
ture of hiss own mental or physical exertions, has become 
his property.—Ed. Note. 

Applied in Pentuff v. Park, 194 N. C. 146, 138 S. E. 616; 
Osborn v. Leach, 135 N. C. 628, 47 S. E. 811. 


§ 21. Habeas corpus.——The privilege of the 
writ of habeas corpus shall not be suspended. 
(Const. 1868.) 

See § 17-3 and notes thereto. 

Stated in McEachern v. McEachern, 210 N. C. 98, 185 S. 
EB. 684. 

§ 22. Property qualification—As political 
rights and privileges are not dependent upon, or 
modified by, property, therefore no _ property 
qualification ought to affect the right to vote or 
hold office. (Const. 1868.) 


§ 23. Representation and taxation.—The peo- 
ple of this State ought not to be taxed, or made 
subject to the payment of any impost or duty, with- 
out the consent of themselves, or their repre- 
sentatives in General Assembly, freely given. 
(Const. 1868.) 


§ 24. Militia and the right to bear arms.—A 
well regulated militia being necessary to the se- 
curity of a free state, the right of the people to 
keep and bear arms shall not be infringed; and, 
as standing armies in time of peace are danger- 
ous to liberty, they ought not to be kept up, and 
the military should be kept under strict subordi- 
nation to, and governed by, the civil power. 
Nothing herein contained shall justify the prac- 
tice of carrying concealed weapons, or prevent 


the Legislature from enacting penal statutes 
against said practice. (Const. 1868; Convention 
1875.) 


Editcr’s Note.—The last sentence of this section was added 
by the Convention of 1875. 

Generally.—This provision of the constitution plainly ob- 
serves the distinction between the “right to keep and bear 
arms,” and ‘‘the practice of carrying concealed weapons.” 
The first, it is declared, shall not be infringed, while the 
latter may be prohibited. State v. Speller, 86 N. C. 697, 700. 
The court in this case say that even without this constitu- 
tional provision, the Legislature may by law regulate the 
right to bear arms in a manner conducive to the public 
place. Cited and approved in State v. Reams, 121 N. C. 
556, 27 S. E. 1004. As to code provision regulating concealed 
weapons, see sec. 14-269 and notes thereto. 

Power of Legislature Limited.—The last clause of this pro- 
vision, constitutes an exception to the first and indicates 
the extent to which the right of the people to bear arms 
can be restricted; that is, the Legislature can prohibit the 
carrying of concealed weapons, but no further. State v. 
Kerner, 181 N. C. 574, 107 S. E. 222. 
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§ 25. Right of the people to assemble to- 
gether.—The people have a right to assemble to- 
gether to consult for their common good, to in- 
struct their representatives, and to apply to the 
Legislature for redress of grievances. But se- 
cret political societies are dangerous to the lib- 
erties of a free people, and should not be toler- 
ated. (Const. 1868; Convention 1875.) 


The last sentence of this section was added by the Con- 
vention of 1875.—Ed. note. 


Cited in State v. Lea, 203 N. C. 316, 166 S. E. 292 (con. 
op.). 


§ 26. Religious liberty—AlIl men have a natu- 
ral and unalienable right to worship Almighty 
God according to the dictates of their own con- 
sciences, and no human authority should, in any 
case whatever, control or interfere with the 
rights of conscience. (Const. 1868.) 

Applied in Hinton v. Lacy, 193 N. C. 496, 137 S. E. 669; 
Rodman v. Robinson, 134 N. C. 503, 47 S. E. 19. 

Quoted in State vy. Beal, 199 N. C. 278, 154 S. FE. 604. 


§ 27. Education—The people have a right to 
the privilege of education, and it is the duty of 


the State to guard and maintain that right. 
(Const. 1868.) 


Applied in Mecklenburg County v. 
Care clopiN, Ce 171, 185 Si. W684 
Stated in Bear v. Commissioners, 124 N. C. 204, 32 S. E. 


558; Collie v. Commissioners, 145 N. C. 170, 171, 59 S. E. 44. 


Cited in Lowery v. Board of Graded School Trustees, 140 
Nee Cy Son0bo) Sandy. 267: 


Piedmont Fire Ins. 


§ 28. Elections should be frequent—For re- 
dress of grievances, and for amending and 
strengthening the laws, elections should be often 
held. (Const. 1868.) 


Stated in State v. Yarboro, 194 N. C. 498, 140 S. E. 216 
(con. op.). 

Cited in McLean v. Durham County Board of FElec- 
fons;2225 Ne C.%6,9 2140'S, FE: (2d) 842. 


§ 29. Recurrence to fundamental principles.— 
A frequent recurrence to fundamental principles 
is absolutely necessary to preserve the blessings 
of liberty. (Const. 1868.) 


Liberal Construction.—The constitution must be construed 
in the light of its history, and must be liberally construed in 
aid of progress, but a liberal construction is especially re- 
quired in interpreting those provisions safeguarding individual 
liberty. State v. Harris, 216 N. C. 746, 6 S. E. (2d) 854, 
128) A. E.R. 658, 

Applied in State v. Hardy, 189 N. C. 799, 128 S. EB. 152, 
as to conviction, in a criminal action, of defendant ex- 
cept by the law of the land or under a unanimous ver- 
dict of guilty by the jury, and as to presumption of in- 
nocence upon denial of guilt, with the statutory right to 
request to go on the stand as a witness in his own be- 
half, in not. exercising which no prejudice shall be cre- 
ated against him, and as to the further right to have 
counsel for his defense who may argue the matters of law 
as well as of fact to the jury; and as to defendant’s right 
to have the trial judge in his instructions. to the jury not 
give his opinion whether a fact is fully or sufficiently 
proven. 

Quoted in Clinton v. Standard Oil Co., 193 N. C. 432, 137 
S. E. 183, 55 A. I. R. 252; State v. Sasseen, 206 N. C. 644, 
175 S. E. 142; Brewer v. Valk, 204 N. C. 186, 167 S. E. 638, 
SrtA tle wet eas. 

Cited in Beaufort v. Mayo, 207 N. C. 211, 214, 176 S. E. 
753; State v. Lawrence, 213 N. C. 674, 197°S. E. 586. 


§ 30. Hereditary emoluments, etc.—No hered- 
itary emoluments, privileges, or honors ought to 


be granted or conferred in this State. (Const. 
1868.) 
Editor’s Note.—This provision is usually construed in 


connection with section 31 of this article. Reference is here 
made to the cases placed under that section. 
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§ 81. Perpetuities, etc——Perpetuities and mo- 
nopolies are contrary to the genius of a free 
state and ought not to be allowed. (Const. 1868.) 


Cross Reference.—See Art. I, sec. 7. 

As to invalidity of a local statute providing that the 
provisions of G. S. § 44-14 should be read into private con- 
struction bonds under this section see Art. I, § 7 and notes 
thereto. 

Early Vesting of Estates Favored.—Where, by a correct 
interpretation of the will, it -will reasonably be allowed, the 
law will favor the early vesting of estates against the in- 
terests of a contingent remainderman. Walker v. Trollinger, 
192 N.C. 744;, 1350S 2 EB. 8AL 

This section is a fundamental democratic principle of 
“equal rights and opportunities to all, special privileges to 
none.” Newman yv. Watkins, 208 N. C. 675, 679, 182 S. E. 
not confer exclusive emoluments and privileges on continu- 
453, dissenting opinion of Justice Clarkson. 

Failure to Provide for Successers to Office.—The general 
assembly having failed to appoint or provide for the election 
of successors to the highway and sinking fund commission- 
ers of Madison county, who were appointed for a four or 
six-year term by ch. 341, Public-Local Laws of 1931, the 
general assembly is presumed to acquiesce in their continu- 
ance in office, and the general assembly having power to 
terminate, change or continue the appointments, it will not 
be held that it intended to create perpetuities or exclusive 
emoluments in violation of any of the provisions of this ar- 
ticle, and said commissioners continue to hold office with 
power to discharge the duties thereof. Freeman v. Board 
of Com’rs, 217 N. C. 209, 7 S. E. (2d) 354. 

Prohibitive Regulations upon Engaging in Business.—See 
State v. Harris, 216 N. C. 746, 6 S. E. (2d) 854, 128 A. L. 
R. 658. 

Miscellaneous Cases.—Selection by a commission of per- 
sons qualified to act as pilots, St. George v. Hardie, 147 
N. C. 88 60 S. E. 920; ordinance granting the exclusive 
privilege to construct and maintain water-works within 
the corporate limits of the town, Elizabeth City Water, 
etc., Co. v. Elizabeth City, 188 N. C. 278, 288, 124 S. E. 
6ll; ins Standard -Oil Co. vm, United States) 221 °US eSaei: 
31 S. Ct. 502, 55 L. Ed. 619, and United States v. American 
Topaccomco, 221 (Us Ss 106) sles, Cb 632, 55 anicaes 66d. 
stipulations in partial restraint of trade were held not to 
be obnoxious to the law unless. they were unreasonable and 
likely to become monopolies, which are obnoxious to this 
section, Tobacco Growers’ Cooperative Ass’n vy. Jones, 185 
INeiGuez0a. 276, 117 SS; E.V174, S33icAs oR» §251s5 Nosth «Care 
olina Fair Trade Act, Lilly & Co. v. Saunders, 216 N. C. 
163, 4 S. E. (2d) 528, 125 A. L. R. 1308; police power to 
regulate those engaged in the business of operating clean- 
ing and pressing plants, State v. Harris, 216 N. C. 746, 6 
Sei fosen(2d), (854, 128 A. 1 Re 658! 

Statute Requiring Examination of Former Dentists Re- 
turning to State Is Valid.—Section 90-38 providing that 
a licensed dentist who retires or removes from the. state 
must pass an examination upon returning to the state does 
not confer exclusive emoluments and privileges on continu- 
ously practicing dentists contrary to the provisions of this 
and the preceding section. Allen v. Carr, 210 N. C. 513, 187 
S; hse: 

Applied in State v. Warren, 211 N. C. 75, 189 S. E. 108, 
holding ch. 241, Public-Local Taws 1927 unconstitutional; 
Bennett v. Southern Ry. Co., 211 N. C. 474, 191 S. E. 240, 
Applied to right to operate a public ferry in Robinson v. 
Lamb, 126 N. C. 492, 36 S. E. 29; and to right to operate 
filling station in certain designated districts, in Clinton v. 
Standard Oil Co., 193 N. C. 432, 137 S. E. 183; and to right 
to tax a bakery in Hilton v. Harris, 207 N. C. 465, 177 S. E. 
411. 

Quoted in State v. Atlantic Ice, etc., Co., 210 N. C. 742, 
188 S. E. 412; Security Nat. Bank v. Sternberger, 207 N. C. 
811, 820, 178 S. E. 595; Kornegay v. Goldsboro, 180 N. C. 
441, 105 S. KE. 187 (dis. op.); State v. Cantwell, 142 N. C, 
604, 55 S: E. 820 (dis. ,op.); 8 1. R. A.. CN. S.) 498. 

Cited in Cowan v. Security Life, etc., Co., 211 N. C. 18, 
188 S. E. 812; Patterson v. Southern Ry. Co., 214 N. C. 38, 
198 S. B. 364; State v. Lawrence, 213 N. C. 674, 197 S. E, 
586; State v. Mitchell, 217 N, C. 244, 7 S. E. (2d) 567; Hin- 
ton v. Lacy, 193 N. C. 496, 137 S. E. 669; Allen v. Carr, 210 
WN. CG 513; 187 (S.) B coo: 


§ 32. Ex post facto laws.—Retrospective laws, 
punishing acts committed before the existence 
of such laws, and by them only declared crim- 
inal, are oppressive, unjust and incompatible 
with liberty; wherefore no ex post facto law 
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ought to be made. No law taxing retrospec- 
tively sales, purchases, or other acts previously 
done, ought to be passed. (Const. 1868.) 


See annotations to § 49-2, 

Definition—An ex post facto law is one which either 
makes that a crime which was not a crime when the of- 
fense was committed or which imposes a heavier sentence 
than that which was prescribed by law at that time. State 
v. Broadway, 157 N. C. 598, 72 S. E. 987. But a retrospective 
statute is not necessarily void. Tabor v. Ward, 83 N. C. 291. 


The general rule, subject, however, to some exceptions, 
is that the legislature may validate retrospectively any 
proceeding which might have been authorized in advance, 
even though its act may operate to divest a right of ac- 
tion existing in favor of an individual, or subject him to a 


loss he would otherwise not have incurred. Anderson v. 
Wilkins, 142 INS} @yeisay 55S. , 272, 
Applies only to Criminal Statutes. — An ex post facto 


statute prohibited by this section relates only to criminal 
statutes, and though vested rights may not be affected by 
retroactive laws, contingent interests may be affected 
thereby, and where there is a voluntary trust estate with 
the limitation over upon a contingent determinable at 
some future time as to the persons who take thereunder, 
the power of revocation of the trust given by § 39-6, is not 
objectionable as falling within the Constitutional inhibition. 
Stanback v. Citizens Nat. Bank, 197 N. C. 292, 148 S. E. 
313. 

Whenever a retrospective statute applies to crimes and 
penalties, it is an ex post facto law. State v. Bell, 61 N. 
GC. .76, 82; State vy. Bond, 49) N. G9: 


Miscellaneous Cases.—Validation of proceedings for the 
improvement of streets and sidewalks which were begun 
and which have been concluded without an initial peti- 
tion, is proper and such act cannot be successfully attacked 
because it is retroactive or retrospective. Holton v. 
Mocksville, 189 N. C. 144, 150, 126 S. E. 326; Unemployment 
Compensation Comm. v. Wachovia Bank, etc., Co., 215 
N. C. 491, 2 S. E. (2d) 592; prosecution for wilful failure 
to support illegitimate child born after the passage of the 
act although the child was begotten before the effective 
date of the statute, State v. Mansfield, 207 N. C. 233, 176 
Sn ee Gle 

Unemployment Compensation Taxes.—Taxes levied for the 
year 1936 under the Unemployment Compensation Act, sec- 
tion 96-1 et seq., are void as violating this section. Un- 
employment Compensation Comm. v. Wachovia Bank, etc., 
ConmmcismNes. 491; (22S aera aye 5o2: 

Cited in State v. Hester, 209 N. C. 99, 182 S. E. 738. 


§ 33. Slavery prohibited.—Slavery and invol- 
untary servitude, otherwise than for crime, 
whereof the parties shall have been duly con- 
victed, shall be, and are hereby forever prohib- 
ited within this State. (Const. 1868.) 


§ 34. State boundaries.—The limits and bound- 
aries of the State shall be and remain as they 
now are. (Const. 1868.) 


§ 35. Courts shall be open.—All courts shall 
be open; and every person for an injury done 
him in his lands, goods, person, or reputation, 
shall have remedy by due course of law, and 
right and justice administered without sale, de- 
nial, or delay. (Const. 1868.) 


Scope and Effect.—See Pentuff v. Park, 194 N. C. 146, 
158, 138 S. E. 616, 53 A. L. R. 626, quoting Osborn v. Leach, 
135 N. C. 628, 639, 47 S. E. 811, 66 L. R. A. 648. 


The salutary principle set forth in this section does not 
justify the use of the courts, by the assertion of fanciful 
rights or by complaints based upon imaginary wrongs to 
hinder or delay others in the enjoyment of rights founded 
upon the law and in accord with justice and fair dealing 
among men, Carson v. Fleming, 188 N. C. 600, 602, 125 S. 
E, 259, 


Delay Caused by Irregular Pleading.—Under the provi- 
sions of this section an adversary party ought not to be 
delayed in the final adjudication of the controversy by the 
fact that the exceptions taken by the opposite party are so 
drawn as to take two chances, first of a favorable decision 
by the court, and then of a finding in his favor by the jury. 
Driller Co. v. Worth, 118 N. C. 746, 747, 748, 24 S. E. 517. 
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Nor ought he to be delayed because the demand for a jury 
trial fails to point out the precise issue as to which testimony 
must be offered. Id. So also, the rights of the appellee will 
be protected when the appellant failed to print the record 
as required, and motion to reinstate the case, after dis- 
missal, came too late. Cowan y. Layburn, 116 N. C. 526, 20 
S. E. 965. 

A motion for a continuance is addressed to the discretion 
of the trial judge to be determined by him upon the facts 
in the exercise of his duty to administer right and justice 
without sale, denial, or delay. State v. Godwin, 216 N. C. 
49, 3 S. E. (2d) 347. 

The creation of inferior courts by the legislature has been 
useful in having justice administered without “delay” in 
accordance with this section. Albertson v. Albertson, 207 
ety Sole 278) 9., eameoes 

Foreclosure of Mortgages.—This section is not violated by 
sections 45-32 and 45-33 regulating the sale of real property 
upon the foreclosure of mortgages or deeds of trust. Woltz 
v. Asheville Safe Deposit Co., 206 N. C. 239, 173 S. E. 587. 

The establishment of a cartway involves the taking of 
private property by eminent domain, and land therefor may 
not be taken without giving the owner notice and an oppor- 
tunity to be heard, with right of appeal according to the 
due course of law. Waldroup v. Ferguson, 213 N. C. 198, 
195, S.. E615. 

Section 45-34 is constitutional and valid, since it recog- 
nizes the obligation of the debtor to pay his debt and the 
right of the creditor to enforce payment by action in ac- 
cordance with the terms of the agreement, but provides 
merely for judicial supervision of sales under power to the 
end that the price bid at the sale shall not be conclusive 
as to the value of the property, and that the creditor may 
not recover any deficiency after applying the purchase 
price to the notes without first accounting for the fair value 
of the property in accordance with well settled principles of 
equity. Richmond Mtg., etc., Corp. v. Wachovia Bank, 
ete. Con 210° N: C.°295.185.'S. Bo 482° 

Applied in Myers v. Barnhardt, 202 N. C. 49, 161 S. E. 
715. 

Quoted, in dissenting opinion, in Lucas v. Midgette, 208 
N. C. 699, 182 S. E. 328; Jacobi Hardware Co. v. Jones Cot- 
ton Co., 188 N. C. 442, 124 S. E. 756. 


§ 36. Soldiers in time of peace.—No soldier 
shall, in time of peace, be quartered in any house 
without the consent of the owner; nor in time 
of war but in a manner prescribed by law. (Const. 
1868.) 


§ 37. Other rights of the people—This enu- 
meration of rights shall not be construed to im- 
pair or deny others retained by the people; and 
all powers not herein delegated remain with the 
people. (Const. 1868.) 


Stated in Nichols v. McKee, 68 N. C. 429, 431; State v. 
Lewis, 142 N. C. 626, 646, 55 S. E. 600; State v. Williams, 
146UINC GGL G18! 61S: 1.619 17 1... Ra As ENE SS): 299. 

Cited in Best & Co. v. Maxwell, 216 N. C. 114, 3 S. E. 
(2d) 292; State v. Knight, 169 N. C. 333, 85 S. E. 418, L. 
R. A. 1915F, 898, Ann. Cas. 1917D, 517. 


ARTICLE II 
Legislative Department 


§ 1. Two branches.—The legislative authority 
shall be vested in two distinct branches, both de- 
pendent on the people, to-wit: a Senate and a 
House of Representatives. (Const. 1868.) 


Legislative function cannot be delegated. Cox y. Kinston, 
aie No C391, 8S. E. (@d) 252: 

But Legislature May Delegate to Local Political Subdi- 
visions Power to Find Determinative Facts.—While the leg- 
islature may not delegate its power to make laws, it may 
delegate to local political subdivisions the power to find 
facts determinative of whether a particular law should be- 
come effective in the locality, and therefore it may delegate 
to county commissioners the power to establish a county 
court when necessary in the public interest, and, a fortiori 
it may also delegate to the county commissioners similar 
authority to abolish a county court established by the leg- 


islature. Efird v. Board of Com’rs, 219 N. C. 96, 12 S. 
E. (2d) 889. 


And Power to Fix Salary of Judge of County Court.—The 
fixing of the salary of the judge of a county court is es- 
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sentially a local matter which the general assembly may 
delegate to the commissioners of the county, and therefore 
subsec. 14 of sec. 1, ch. 519, Public-Local Laws of 1939, pro- 
viding that the board of county commissioners of Forsyth 
county should have the power to fix the salary of the judge 
of the county court, is a constitutional delegation of the 
power of the legislature. Efird v. Board of Com’rs, 219 N. 
C. 96; 12S. HB. (2d) 889. 

Standards Must Be Set Up for Administrative Board.— 
Chapter 30, Public Laws of 1937, as amended by chapter 337, 
Public Laws of 1939, providing for the licensing of those 
engaged in the business of dry cleaning by the commission 
set up in the act, is an unconstitutional delegation of leg- 
islative authority, in that the act fails to set up the stand- 
ards or provide reasonable limitations to guide the admin- 
istrative board in admitting or excluding persons from the 
business, but leaves such power in unlimited discretion of 
the administrative board. State v. Harris, 216 N. C. 746, 6 
S. E. (2d) 854, 128 A. L. R. 658. 

And Industrial Commission May Award Compensation for 
Bodily Disfigurement.—Section 97-31 authorizing the  in- 
dustrial commission to award compensation for bodily dis- 
figurement is not void as a delegation of legislative author- 
ity. Baxter v. Arthur Co., 216 N. C. 276, 4 S. E. (2d) 621. 

The North Carolina Fair Trade Act is not unconstitutional 
as a delegation of legislative authority, since the act is 
complete in itself and requires no action on the part of any 
agency to put it into operation. Lilly & Co. v. Saunders, 
PIG Ns (Ge 163; 4-S; Bs Cady is2sn 125 Aa RR. 1308: 

Cited in Wilson v. Jordan, 124 N. C. 683, 719, 33 S. E. 139; 
Saluda v. Polk County, 207 N. C. 180, 183, 176 S. E. 298; 
State v. Brockwell, 209 N. C. 209, 183 S. E. 378; In re Ap- 
plicants for License, 143 N. C. 1, 55S. EH. 635, 10 TL. R. A. 
(N. S.) 288; Gunter v. Sanford, 186 N. C. 452, 120 S. E. 41. 


§ 2. Time of assembly. — The Senate and 
House of Representatives shall meet biennially 
on the first Wednesday after the first Monday 
in January next after their election; and when 
assembled, shall be denominated the General 
Assembly. Neither house shall proceed upon 
public business unless a majority of all the mem- 
bers are actually present. (Const. 1868; 1872-3, 
c. 82; Convention 1875.) 


In the Constitution of 1868, the first clause of this sec- 
tion read as follows: “The Senate and House of Repre- 
sentatives shall meet annually on the third Monday in No- 
vember, and when assembled shall be denominated the Gen- 
eral Assembly.” ‘The word “annually” was changed to 
“biennially” in pursuance of Ch. 82, Public Laws of 1872- 
73. The Convention of 1875 changed the time of meeting 
to the first Wednesday after the first Monday in January 
next after their election.’””—Ed. note. 


§ 8. Number of senators.—The Senate shall 


be composed of fifty senators, biennially chosen 
by ballot. (Const. 1868.) 


§ 4. Regulations in relation to districting 
the State for senators.—The Senate districts shall 
be so altered by the General Assembly, at the 
first session after the return of every enumera- 
tion by order of Congress, that each Senate dis- 
trict shall contain, as near as may be, an equal 
number of inhabitants, excluding aliens and In- 
dians not taxed, and shall remain unaltered un- 
til the return of another enumeration, and shall 
at all times consist of contiguous territory; and 
no county shall be divided in the formation of a 
Senate district, unless such county shall be eq- 
uitably entitled to two or more senators. (Const. 
1868; 1872-3, c. 81.) 

Editor’s Note.—This was formerly section 5 of the Con- 


stitution of 1868 which was as follows: “Sec. 5. An 
enumeration of the inhabitants of the State shall be 
taken under the direction of the General Assembly in the 


year one thousand eight hundred and seventy-five, and at 
the end of every ten years thereafter; and the said Senate 
districts shall be so altered by the General Assembly, at 
the first session after the return of every enumeration 
taken as aforesaid, or by order of Congress, that each Sen- 
ate district shall contain, as nearly as may be, an equal 
number of inhabitants, excluding aliens and Indians not 
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taxed, and shall remain unaltered until the return of an- 
other enumeration, and shall at all times consist of con- 
tiguous territory; and no county shall be divided in the 
formation of a Senate district, unless such county shall be 
equitably entitled to two or more Senators.” Sec. 4 of the 
Constitution of 1868, which divided the Senate into Sena- 
torial districts pending a division by the first General As- 
sembly after 1871, was omitted by the Convention of 1875. 
So was Sec. 8 which made the temporary apportionment for 
the House of Representatives. 

Reapportionment is a political question and not a judicial 
one. Leonard v. Maxwell, 216 N. C. 89, 3 S. E. (2d) 316. 

§ 5. Regulations in relation to apportionment 
of representatives——The House of Representa- 
tives shall be composed of one hundred and 
twenty representatives, biennially chosen by bal- 
lot, to be elected by the counties respectively, 
according to their population, and each county 
shall have at least one representative in the 
House of Representatives, although it may not 
contain the requisite ratio of representation; this 
apportionment shall be made by the General 
Assembly at the respective times and _ periods 
when the districts for the Senate are hereinbefore 
directed to be laid off. (Const. 1868; 1872-3, c. 82.) 


See note to the next preceding section of this article. 


§ 6. Ratio of representation—In making the 
apportionment in the House of Representatives 
the ratio of representation shall be ascertained 
by dividing the amount of the population of the 
State, exclusive of that comprehended within 
those counties which do not severally contain 
the one hundred and twentieth part of the pop- 
ulation of the State, by the number of repre- 
sentatives, less the number assigned to such 
counties; and in ascertaining the number of the 
population of the State, aliens and Indians not 
taxed shall not be included. To each county 
containing the said ratio and not twice the said 
ratio there shall be assigned one representative; 
to each county containing twice but not three 
times the said ratio there shall be assigned two 
representatives, and so on progressively, and 
then the remaining representatives shall be as- 
signed severally to the counties having the larg- 
est fractions. (Const. 1868.) 

Changimg Dividing Line of Counties.—An act which 
changes the dividing line between two counties is not in 
conflict with this section. Commissioners vy. Ballard, 69 N. 
Cree: 

§ 7. Qualifications for senators.—Each mem- 
ber of the Senate shall not be less than twenty- 
five years of age, shall have resided in the State 
as a citizen two years, and shall have usually 
resided in the district for which he was chosen 


one year immediately preceding his election. 
(Const. 1868.) 
§ 8. Qualifications for representatives—Each 


member of the House of Representatives shall 
be a qualified elector of the State, and shall have 
resided in the county for which he is chosen for 
one year immediately preceding his election. 
(Const. 1868.) 


§ 9. Election of officers—In the election of 
all officers, whose appointment shall be conferred 
upon the General Assembly by the Constitution, 
the vote shall be viva voce. (Const. 1868.) 


Presumption of Regularity.—Where a certificate shcws 
that there was a legislative election of an officer and noth- 
ing else appearing, the law presumes a quorum and that 
the election was regular. Cherry v. Burns, 124 N. C. 761, 
766, 33 S. E. 136. 
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§ 10. Powers in relation to divorce and ali- 
mony.—The General Assembly shall have power 
to pass general laws regulating divorce and ali- 
mony, but shall not have power to grant a di- 
vorce or secure alimony in any individual case. 
(Const. 1868.) 


Cross Reference.—For the legislative enactments passed 
pursuant to this section and the constructions thereof, see 
§$ 50-1 et seq. and the notes thereto. 

Only Limitation on Legislative Power.—The only limita- 
tion on powers in enacting statutes relating to divorce is 
found in this section. Cooke vy. Cooke, 164 N. C. 272, 80 S. 
E. 178; Long v. Long, 206 N. C. 706, 175 S. E. 85. 


§ 11. Private laws in relation to names of 
persons, etc.—The General Assembly shall not 
have power to pass any private law to alter the 
name of any person, or to legitimate any person 
not born in lawful wedlock, or to restore to the 
rights of citizenship any person convicted of an 
infamous crime, but shall have power to pass 
general laws regulating the same. (Const. 1868.) 


§ 12. Thirty days’ notice shall be given an- 
terior to passage of private laws—The General 
Assembly shall not pass any private law, un- 
less it shall be made to appear that thirty days’ 
notice of application to pass such a law shall 
have been given, under such direction and in 
such Sinica as shall be provided by law. (Const. 
1868. 


Notice Presumed to Be Given.—The courts will conclu- 
sively presume from the ratification of a private act that 
the notice required by this section has been given. Mat- 
thews v. Blowing Rock, 207 N. C. 450, 177 S. E. 429; Gal- 
limore v. Thomasville, 191 N. C. 648, 132 S. 657. : 

In Cox v. Commissioners of Pitt County, 146 N. Cc 
584, 585, 60 S. E. 516, 16 L. R. A. (N. S.) 253, is the fol. 
lowing: The courts will not go behind the ratification of 
the act to ascertain whether notice has been given in ac- 
cordance with this section, but will conclusively presume 
from ratification, that the notice has been given. State as 
Holmes, 207 N. C. 293, 299, 176 S. E. 746. ; 

When Testimony Heard.—Except in case of bills coming 
within the provisions of section 14, the Supreme Court will 
not hear testimony for the purpose of showing that the no- 
tice required by this section was not given. Brodnax v. 
Groom, 64 N. C. 244; Gatlin y. Tarboro, 78 N. C. 119; Wil- 
son v. Markley, 133 N. C. 616, 45 S. E. 1023; Bray . Wil- 
liams, 137 N. C. 387, 390, 49 S. E. 897. 

No Ground for Collateral Impeachment.—Where an act 
granting a charter to a private corporation has been duly 
ratified, it may not be collaterally impeached in an action 
between it and another on the ground that the notice had 
not agen oe, ee by this section. Carolina-Ten- 
nessee Power Co. v. Hiawassee River i 
669, 96 S. E. 99. nie 

The act creating the North Carolina National Park Com- 
mission (Laws 1927, ch. 48) is a public act and does not 
fall within the purview of this section requiring notice 
that applicaton to the General Assembly for the passage 
of a private act be made. Yarborough y. Park Commis- 
sion, 196 N. C. 284, 145 S. BE. 563. 
here Commissioners v. Snuggs, 121 N. C 394, 408, 28 


§ 18. WVacancies.—If vacancies shall occur in 
the General Assembly by death, resignation, or 
otherwise, writs of election shall be issued by 
the Governor under such regulations as may he 
prescribed by law. (Const. 1868.) 


§ 14. Revenue.—No law shall be passed to 
raise money on the credit of the State, or to 
pledge the faith of the State, directly or indi- 
rectly, for the payment of any debt, or to im- 
pose any tax upon the people of the State, or 
to allow the counties, cities or towns to do so un- 
less the bill for the purpose shall have been ‘read 
three several times in each house of the General 
Assembly and passed three several readings, which 
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readings shall have been on three different days, 
and agreed to by each house respectively, and 
unless the yeas and nays on the second and 
third readings of the bill shall have been en- 
tered on the journal. (Const. 1868.) 

I. Editor’s Note. 


II. General Consideration. 
III. Necessity of Following Section. 
IV. The Journal—Speakers’ Certificates. 


V. Substituted Bills—Amendments. 
Cross Reference. 


As to subscription to railroad stock by 
60-21, 60-22. 


counties, see §§ 


I. EDITOR’S NOTE. 


Editor’s Note.—The authorities as to the power of county 
taxation are thus analyzed and summarized in Tate vy. Com- 
missioners, 122 N. C. 812, 815, 30 S. E. 352. 

A. For necessary expenses, the county commissioners may 
levy up to the constitutional limitation without a vote of 
the people or legislative permission. 

B. For necessary expenses, the county commissioners may 
exceed the constitutional limitation by special legislative au- 
thority, without a vote of the people. 

C. For other purposes than necessary expenses, a tax can- 
not be levied either within or in excess of the constitutional 
limitation except by a vote of the people under special legis- 
lative authority. 


II. GENERAL CONSIDERATION. 


Section Mandatory.—This section is mandatory. Commis- 
sioners v. Snuggs, 121 N. C. 394, 28 S. E. 539; Union Bank 
v. Commissioners, 119 N. C. 214, 25 S. E. 966; and must be 
strictly complied with. Smothers v. Com., 125 N. C. 480, 34 
Sob. Dots ’ 

The adoption of this section, annulled all special powers 
remaining unexecuted, and not granted in strict conformity 
with its requirements. Commissioners v. Payne, 123 N. C. 
CLE se Gon eal 

Burden of Proof.—Parties objecting have the burden of 
showing that acts had not been passed according to the re- 
quirements of this section. Slocomb v. Fayetteville, 1250 N; 
@ 362) 365, 34S. EH. 436: 

Section Not Retroactive.—See Board v. Travelers’ Ins. Co., 
128 Fed. 817. 

Applies to Townships.—The restrictions are by necessary 
implication applicable to townships, as they are but con- 
stituent parts of the county organization. Wittkowsky v. 
Commissioners, 150 N. C. 90, 63 S, E. 275; Township Road 
Commission v. Commissioners, 178 N. C. 61, 100 S. E. 122. 

Not Applicable to Necessary County Expense.—It is not 
necessary to enter the yeas and nays on an act to raise 
revenue for a necessary county expense. Black v. Commis- 
sioners, 129 N. C. 121, 122, 39 S. E. 818. 

Issuing bonds for road purposes is a necessary expense to 
which the section does not apply. "eonard v. Commissioners, 
185 N. C. 527, 117 S. E. 580. See Woodall v. Western Wake 
Commission, 176 N. C. 377, 97 S. E. 226. 

An act authorizing treasurer to deliver state bonds is not 
within this section. Battle v. Lacy, 150 N. C. 573, 64 S. E. 
505. 

A motion to reconsider violates the efficacy of the origi- 
nal passage according to this section; for the act to be valid 
the final result must comply with this section. Allen v. Ral- 
eigh, 181 N. C453, 454.0 1070S) Ee 463. 

A statute for the revaluation of property is not in its 
strict sense a revenue act within the meaning of this sec- 
tion. Hart v. Com., 192 N. C. 161, 134 S. E. 403. 

The filing fee required by the primary law, §§ 163-120 et 
seq., is in no sense a tax within the meaning of this sec- 
tion. Mclean v. Durham County Board of Elections, 222 
NW. Cy'6; “21 S. EF. (@d): 842: 

Changing of County Agencies.—The Legislature has the 
power and authority to change the county tax agencies 
without further observing the requirements of the section. 
State v. Jennette, 190 N. C. 96, 129 S. E. 184. 

Submistion to People Not Required.—An act of the Leg- 
islature authorizing a bond issue for public roads is valid 
if conforming to this section of the State Constitution, with- 
out submitting the proposition to a vote of the people. 
Hargrave v. Commissioners, 168 N. C. 626, 84 S. E. 1044. 

Cited in Nixon v. Asheville, 199 N. C. 217, 218, 154 S. E. 
93; Penland v: Bryson City, 199 N. C. 140, 154 S. E. 88; 
Starmount v. Hamilton Lakes, 205 N. C. 514, 518, 171 S. E. 
909; Newman v. Watkins, 208 N. Cr 67h: A82cS. Babs. 


Ill. NECESSITY OF FOLLOWING SECTION. 


No Authority Conferred Unless Section Followed.—An act 
not having been passed with the formalities required by this 
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section is void, and confers no authority upon a city to cre- 
ate the debt and issue the bonds therein provided for, 
Charlotte v. Shepard & Co., 122 N. C. 602, 29 S. E. 842; 
Glenn v. Wray, 126 N. C. 730, 36 S. E. 167; Cottrell vy. 
Lenoir, 173° Ny Cy 138, 91S: E. 827. 

Valid ard Invalid Act on Same Subject.—An act passed ac- 
cording to the requirements of this section cannot be con- 
strued with an act not so passed. Pritchard v. Com., 160 
N. C. 476, 76 S. E. 488. 

Where a town charter is not passed in accordance with 
{as section, such town cannot levy any tax under said char- 
ter, but it may levy taxes for necessary expense. Rodman- 
Heath Cotton Mills v. Waxhaw, 130 N. C. 293, 41 S. EB. 488. 

Effect on Bonds of Failure to Comply with Section.—This 
section is mandatory; and, not having been complied with 
in the passage of certain laws authorizing certain counties, 
to subscribe for stock in a railroad company and issue bonds 
in payment therefor, bonds issued by a city pursuant there- 
to were void. Burlingham v. New Bern, 213 Fed. 1014. 

A town may not pledge its faith or credit for the issuance 
of bonds for municipal purposes, unless under statutory 
authority given in co:.formity with the requirements of this 
section, or unless for necessary expenses. Storm vy. Wrights- 
ville Beach, 189 N. C. 679, 127 S. E. 17. 

Estoppel To Deny Invalidity of Bonds.—Where township 
bonds are invalid because issued without authority, the 
township is not estopped from asserting such fact by recitals 
in the bonds that they are issued in compliance with the con- 
stitution and laws of the state. Debnam vy. Chitty, 131 N. Cc. 
OOse domes Leo 

The payment of interest does not preclude the inquiry as 
to the validity of the bonds. Glenn v. Wray, 126 N. C. 730, 
36 ‘S.- Is. 167. 

Who May Enjoin Bond Issue.—It is competent for a tax- 
payer to file a complaint on behalf of himself and all other 
taxpayers in the State, whereby to enjoin the issue of 
State bonds under an unconstitutional -act of Assembly. 
Galloway v. Jenkins, 63 N. C. 147. 

Readings on Same Day.—Where the journal of the state 
senate affirmatively shows that the first and second readings 
of a bill took place on the same day of the act is uncon- 
stitutional. Storm v. Wrightsville Beach, 189 N. C. 679, 127 
SB l72 


IV. THE JOURNAL—SPEAKERS’ 


See notes under § 23 of this article. 

What Journal Must Show.—The journal must show who 
voted for the bill, and that the requisite number of Senators 
and members did so, and no other source of evidence can be 
invoked, and the certificate of the presiding officers that a 
bill has been read three times does not obviate the neces- 
sity of examining the journal. Burlingham v. New Bern, 
213 Fed. 1014. 

Omission of Negative Vote.——Where the journal of the 
house does not give the names of any members, as voting 
in the negative on a bill authorizing a township to issue 
bonds, and it does not affirmatively appear that there were 
none so voting, the statute is invalid. Debnam v. Chitty, 
1S Fein No 'G0/,, 40 cote Tis oy 

As this section requires that on the voting of a bill be- 
fore the legislature the yeas and nays shall be entered on 
the journals, either the nays must be on the journal, or it 
must affirmatively appear that there were none. Commis- 
sioners v. De Rosset, 129 N. C. 275, 40 S. E. 43. 

Where the House Journal showed that a certain law, au- 
thorizing the issuance of county bonds, was passed by the 
following vote: ‘“‘Ayes 94, nays... 3; total. 2’—such 
record sufficiently showed that there was no negative vote 
cast, under the presumption that the clerk of the House 
charged with the recording of the vote performed his duty, 
and hence such record constituted a sufficient compliance 
with this section. Commissioners v. Tollman, 145 Fed. 753, 
754. : 

A bill to authorize a county to pledge its faith and cred- 
it by issuing bonds for road purposes, and duly ratified, is 
not invalid for the failure to meet the requirements of this 
section, by reason of the failure to record on the journal on 
the second reading in one of the branches of the legisla- 
ture the ‘tno’ vote, when it is made to appear from the 
entries of the names of those voting in the -ffirmative that 
a majority of the voters had so voted, the absence. of the 
entries of the names of those voting in the negative show- 
ing that there were none. Leonard v. Commissioners, 185 
N. C. 527, 117 S. E. 580, citing Commissioners y. Trust Co., 
143, Ny GC. 1109.55 S.. EB. 442: 


Journals Conclusive.—The journals of the General As- 
sembly, when competent as evidence, import absolute verity, 
and cannot be explained or altered by parol evidence. Wil- 
son v. Markley, 133 N. C. 616, 45 S. E. 1023. They are the 
sole evidence as to whether the ayes and noes on a vote on 
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a bill were entered on such journals. Commissioners v. De 
Rosset, 129 N. C. 275, 40 S. E. 43; Com’rs v. Coles, 96 Fed. 
284; Allen v. Raleigh, 181 N. C. 453, 107 S. E. 463. And are 
conclusive as against not only a printed statute published 
by authority of law, but also against a duly enrolled act. 
Union Bank v. Commissioners, 119 N. C. 214, 25 S. E. 966; 
Commissioners v. Snuggs, 121 N. C. 394, 28 S. E. 539. See 
especially the concurring opinion of J. Furches in Commis- 
sioners v. Snuggs. 

It appears from the Journal of each house of the General 
Assembly that the last paragraph of § 153-152 was enacted 
in accordance with the requizements of this section. Mar- 
tin v. Board of Com’rs, 208 N. C. 354, 365, 180 S. E. 777. 

Correction of Journals.—A subsequent special session of 
the same Legislature may correct it journals of the regular 


session so as to show in point of fact that a bill of this 
character was properly passed in accordance with these 
provisions. Commissioners v. Farmers Bank, 152 N. C. 


3875, (67 oe oGo. 

Certificate of Speakers.—The certificate of the speakers 
pf each house of the legislature is conclusive evidence that 
a bill was read and passed three several readings in each 
house. Commissioners v. De Rosset, 129 N. C. 275, 40 S. 
Ha Soe 

Effect of Certificate of Ratification—The usual certificate 
of ratification is conclusive only of the fact of ratification, 
but not of a compliance with this section of the Constitution. 
Smathers v. Commissioners, 125 N. C. 480, 34 S. E. 554. 


V. SUBSTITUTED BILLS—AMENDMENTS. 


Substituted Bill. — Where a bill, authorizing a levy of 
taxes for road purposes, has been read, referred to a com- 
mittee, and the committee has recommended a substitute, 
resulting in the tabling of the original bill and the passing 
of the substitute on two separate days in that branch of 
legislation, and otherwise conforming to the requirements of 
this section, in both branches of legislation, the substitute is 
to be regarded, in the contemplation of the Constitution, 
as an amendment to the original bill introduced, and the 
act may not successfully be questioned as not having passed 
on the several separate days required of a bill of this char- 
acter. Edwards v. Commissioners, 183 N. C. 58, 110 S. 
E. 600. ; 

Where a valid charter of a municipality authorizing the 
issuance of its bonds has been subsequently amended with 
regard thereto, but upon condition that the proposition be 
submitted to the voters, which was never done, and the Leg- 
islature attempts to pass a still later law amending the 
former act but which has not been done in accordance with 
the requirements of this section, the later acts are of no 
effect, leaving the charter of the town as to these provi- 
sions open, under the terms of which the bonds may yet be 
issued. Cottrell v. Lenoir, 173 N. C. 138, 91 S. E. 827. 

Validation by Later Act.—Where a statute, pledging the 
faith and credit of the State in issuing State bonds, has not 
been passed in accordance with the provisions of this sec- 
tion is therefore invalid, its invalidity may be cured by a 
later statute passed as the Constitution requires, referring 
to the former statute, and supplying the omissions, and the 
bonds thereunder issued after the question has been sub- 
mitted to and approved by the voters of the State, as the 
statute required, are valid. Hinton v. Lacy, 193 N. C. 496, 
497, 137 S. E. 669. 


When Amendment will Affect Constitutionality—An act 
passed in accordance with this section is not rendered invalid 
by an amendment not passed in accordance with the con- 
stitutional provision, when it does not affect the taxing or 
other financial features of the act, or increase either the 
taxes or impose any additional burden on the taxpayer. 
Wagstaf. v. Central Highway Commission, 174 N. C. 377, 93 
S. B.2908: 

No Change Effected——Where the Legislature has passed 
an act authorizing a county to pledge its faith and credit 
in the issuance of bonds upon its. several readings. upon 
its aye and no vote in accordance with this section, and 


by later ratification of an act requiring the question to 
be submitted to the qualified voters: Held, it is not re- 
quired that the later ratified act be also passed in ac- 
cordance with the constitutional requirement, and in the 
absence of a proper election, the bond issue will be de- 
clared invalid. Graham County v. Terry & Co., 194 N. 
C.* 22,; 138 “Si. 443, 


Where the Legislature has passed an act authorizing a 
county to issue bonds according to the provisions of this 
section it is within its power to add a provision that the 
question be first submitted to the electorate of the county. 
Graham County v. Terry & Co., 94 N. C. 22, 138 S. E. 443. 

No Presumption of Materiality—Where the journal does 
not show the effect of the amendment there is no pre- 
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sumption that it was material. Frazier Board of 
Com’rs, 194 N. C. 49, 138 S. E. 433. 

Evidence of Materiality.—Slip. of paper attached by a 
rubber band to the cover of the original bill when it was 
engrossed are not admissible in determining whether an 
amendment was material. Frazier v. Board of Com’rs, 
194 N. C. 49, 138 S. E. 433. 

Material Amendment.—A material amendment made by 
one branch of the Legislature to a bill passed by the other, 
allowing a county to pledge its credit in issuing bonds for 
the improvement of the highways therein, must be concur- 
red in according to the requirements of this section. Clay- 
well v. Commissioners, 173 N. C. 657, 92 S. E. 481; Glenn v. 
Wray, 126 N. C. 730, 36 S. E. 167. This rule applies with 
greater force, when the amendment is by separate act. 
Guire v. Com’rs, 177 N. C. 516, 99 S. E. 430. 

An amendment which made a material change in the 
valid act it proposed to amend is unconstitutional, and the 
commissioners are without authority to levy the tax speci- 
fied in the later act. Township Road Commissioners. v. 
Commissioners, 178 N. C. 61, 62, 100-S. E. 122. 

Same—Increasing Interest Rate.—An amendment to an act 
authorizing a county to issue bonds for road construction, 
which increases the rate of interest from 5 per cent to 6 per 
cent, is to effect a material change in the former law. Guire 
v. Commissioners, 177 N. C. 516, 99 S. E. 430. 

Same—Increasing Tax Rate. — When an act has’ been 
passed by the Legislature authorizing a graded school dis- 
trict to vote on the question of issuing school bonds in a 
certain amount, and amended at a subsequent session so as 
to authorize bonds to a larger amount and to run a longer 
time, both acts having been passed upon their several read- 
ings, with aye and no vote according to this section, an is- 
sue of bonds under a stiil later and similar act for a larger 
amount and upon a greater rate of taxation is invalid in 
toto when the later act is not likewise passed in accordance 
with this section. Russell v. Troy, 159 N. C. 366, 74 S. E. 
1021. 

The bonds are invalid even as to the amount authorized to 
be issued under the valid act, for that amount was only au- 
thorized at a less rate of taxation, etc., as to which the 
voters upon the proposition have not assented. Russell v. 
Troynl59 Ns (Co s360y 3/455. by) L021: 

Same—Curtailing Territory to Which Applicable-—Where 
a bill is introduced in one branch of the Legislature for the 
issuance of bonds, and amendments have been made by the 
other branch, withdrawing certain of the more wealthy and 
popular townships from the liability for the indebtedness 
to be created, except under condition requiring the approval 
of the voters, the amendment is a material one, requiring for 
the validity of the act that it be passed in accordance with 
the requirements of this section. Claywell v. Commissioners, 
173 N. C. 657, 92 S. E. 481. 

But an act empowering special school districts of the 
State to issue bonds which followed the requirements of this 
section except that upon its last reading, by amendment, 
it was made to apply only to one district in the State, the 
effect of the amendment being to exclude the other districts, 
and the act being regularly enacted as to the one district 
retained, is valid as to that district. Gregg v. Commission- 
ers, 162 N. C. 479, 78 S. E. 301. 


Immaterial ‘Amendment.—When an act has been passed 
in accordance with this section, an amendment, which does 
not increase the amount of the bonds or the taxes to be 
levied or otherwise materially change the original bill, may 
be adopted by the concurrence of both houses of the Gen- 
eral Assembly. Commissioners v. Stafford, 138 N. C. 453, 
50 S. 862. 

An amendment which does not increase the amount of the 
bonds or tax to be levied, or otherwise materially change 
the bill is immaterial. Gregg v. Commissioners, 162 N. C. 
479, 78 S. E. 301. 


Vv. 


It is only when a material amendment is affected that 
a rereading is necessary. Frazier y. Board of Comm’rs, 
194 DN -Ge 49; 1382S." the £433. 


Same—Substituting Name of Commissioner.—An amend- 
ment in the second branch of the Legislature substituting 
the name of a commissioner does not broaden the scope of 
the act or affect its financial feature, and the failure in the 
first branch to comply with this section will not alone af- 
fect its validity. Brown v. Commissioners, 173 N. C. 598, 
G2 Saab oles 

Same—Charge in Caption.—A slightly different caption re- 
taining the number of the original bill is an immaterial 
amendment. Brown vy. Commissioners, 173 N. C. 598, 92 S. 
FE; S02 ; 

Materiality a Judicial Question.—Whether an amendment 
is material and required to be passed in accordance with 
this section is a question of law for the court, under the 
facts, and not controlled by an agreement between the par- 
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ties. Wagstaff v. Central Highway Comniission, 174 N. C. 
377, 93 S. E. 908. 

Cited in Fortune v. Commissioners, 140 N. C. 322, 329, 52 
S. E. 950; Hinton v. Lacy, 193 N. C. 496, 137 S. E. 669. 


§ 15. Entails—The General Assembly shall 
regulate entails in such a manner as to prevent 
perpetuities. (Const. 1868.) 


§ 16. Journals—Each house shall keep a jour- 
nal of its proceedings, which shall be printed 
and made public immediately after the adjourn- 
ment of the General Assembly. (Const. 1868.) 

Cited in Frazier v. Board of Com’rs, 194 N. C. 49, 138 S. 
E. 433. 

§ 17. Protest—Any member of either house 
may dissent from, and protest against, any act 
or resolve which he may think injurious to the 
public, or any individual, and have the reasons 
of his dissent entered on the journal. (Const. 1868.) 


§ 18. Officers of the House.—The House of 
Representatives shall choose their own speaker 
and other officers. (Const. 1868.) 


This is the only express grant of appointing power to the 
House of Representatives. People v. McKee, 68 N. C. 429, 
432. 


§ 19. President of the Senate—The Lieuten- 
‘ant-Governor shall preside in the Senate, but 
shall have no vote unless it may be equally di- 
vided. (Const. 1868.) 


§ 20. Other senatorial officers—The Senate 
shall choose its other officers and also a speaker 
(pro tempore) in the absence of the Lieutenant- 
Governor, or when he shall exercise the office 
of Governor. (Const. 1868.) 


This is the only express grant of appointing power to the 
Senate. People v. McKee, 68 N. C. 429, 432. 


§ 21. Style of the acts—vThe style of the acts 
shall be: “The General Assembly of North Car- 
olina do enact.” (Const. 1868.) 


§ 22. Powers of the General Assembly.—Each 
house shall be judge of the qualifications and 
election of its own members, shall sit upon its 
own adjournment from day to day, prepare bills 
to be passed into laws; and the two houses may 
also jointly adjourn to any future day, or other 
place. (Const. 1868.) 


Effect of Section.—This section withdraws from the con- 
sideration of our courts the question of title involved in a 
contest for a seat in the General Assembly. State v. Pharr, 
179 N. C. 699, 103 S. E. 8; Bouldin v. Davis, 197 N. C. 731, 
150) Ss: E4507, 


§ 23. Bills and resolutions to be read three 
times, etc.—All bills and resolutions of a legis- 
lative nature shall be read three times in each 
house before they pass into laws, and shall be 
signed by the presiding officers of both houses. 
(Const. 1868.) 


Necessity of Signature.—The signatures of the presiding 
officers, by the Constituticn, must be affixed to an act of 
legislation during the session of the general assembly, and 
are necessary to its completeness and efficacy. Scarborough 
v. Robinson, 81 N. C. 409. 

Where an office was created by an act of the General As- 
sembly but was not signed by the presiding officers until 
the three days data, an election in the interim to fill such 
office was void. State v. Meares, 116 N. C. 582, 583, 21 S. 
E. 973. 

The judicial power can not be exercised in aid of an un- 
finished and inoperative act, so left upon the final adjourn- 
ment, any more than in obstructing legislative action. Scar- 
borough v. Robinson, 81 N. C. 409. 

In the absence of the signature journals are not compe- 
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tent to prove compliance with this section. Frazier v. 
Board of Com’rs. 194 N. C. 49, 138 S. E. 433. 

Effect of Signature.—When an act is certified to by the 
speakers as having been ratified, it is conclusive of the fact 
that it was read three several times in each house and rati- 
fied. Union Bank v. Commissioners, 119 N. C. 214, 222, 25 
S. E. 966. 

The usual certificate of ratification is conclusive only of 
the fact of ratification, but not of a compliance with Art. 
II, sec. 14, of the Constitution. Smathers v. Commissioners, 
125 N. C. 480, 34 S. E. 554; Commissioners v. DeRassett, 129 
Ny Cr 27s) 0gis to 40s 

Effect of Certificate-—The certificate is not sufficient to 
show that the bill was passed in compliance with section 
14 of this article. Frazier v. Board of Com’rs, 194 N. C. 
49, 138 S. E. 433. 

But the signature is conclusive of passage according to 
this section. Frazier v. Board of Com’rs, 194 N. C. 49, 
138 S. EF. 433. 

And the journals are not admissible to contradict such 


signature. Frazier v. Board of Com’rs, 194 N. C. 49, 
Ta8y Os, Ee toe 
Cited in Russell v. Ayer, 120 N. C. 180, 211, 27 S. KB. 133; 


Commissioners v. Snuggs, 121 N. C. 394, 400, 28 S. E. 539; 
State v. Patterson, 134 N. C. 612, 620, 47 S. E. 808. 

§ 24. Oath of members.—Each member of the 
General Assembly, before taking his seat, shall 
take an oath or affirmation that he will support 
the Constitution and laws of the United States, 
and the Constitution of the State of North Caro- 
lina, and will faithfully discharge his duty as a 
member of the Senate or House of Representa- 
tives. (Const. 1868.) 


§ 25. Terms of office—The terms of office 
for senators and members of the house of repre- 
sentatives shall commence at the time of their 
election. (Const. 1868; Convention 1875.) 

Sec. 27 of the Constitution of 1868 was as follows: “The 
terms of office for Senators and members of the House of 
Representatives shall commence at the time of their elec- 
tion; and the term of office of those elected at the first 
election held under this Constitution shall terminate at the 
same time as if they had been elected at the first ensuing 
regular election.”” The Convention of 1875 omitted the last 
clause, and the remainder became Sec. 25 of the present 
Constitution.—Ed. note. 


§ 26. Yeas and nays.—Upon motion made and 
seconded in either house by one-fifth of the 
members present, the yeas and nays upon any 
question shall be taken and entered upon the 


journals. (Const. 1868.) 
§ 27. Election for members of the General 
Assembly.—The election for members of the 


General Assembly shall be held for the respec- 
tive districts and counties, at the places where 
they are now held, or may be directed hereafter 
to be held, in such manner as may be prescribed 
by law, on the first Thursday in August, in the 
year one thousand eight hundred and _ seventy, 
and every two years thereafter. But the Gen- 
eral Assembly may change the time of holding 
the elections. (Const. 1868; Convention 1875.) 


See Legislative Term of Office, 64 N. C. 785. 

This section constituted the first part of Sec. 29 of the 
Constitution of 1868. The following additional sentence of 
Sec. 29 was omitted by the Convention of 1875: ‘‘The first 
election shall be held when the vote shall be taken on the 
ratification of this Constitution by the voters of the State, 
and the General Assembly then elected shall meet on the 
fifteenth day after the approval thereof by the Congress 
of the United States, if it fall not on Sunday, but if it shall 
so fall, then on the next day thereafter; and the members 
then elected shall hold their seats until their successors 
are elected at a regular election.”” Under authority of this 
section, the General Assembly changed the time of hold- 
ing the election to Tuesday next after the first Monday in 
November, Ch. 275, Public Laws of 1876-77.—Ed. note. 


§ 28. Pay of members and officers of the Gen- 
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eral Assembly.—The members of the General As- 
sembly for the term of their office shall receive 
a salary for their services of six hundred dollars 
each. The salaries of the presiding officers of the 
two houses shall be seven hundred dollars each: 
Provided, that in addition to the salaries herein 
provided for, should an extra session of the Gen- 
eral Assembly be called, the members shall re- 
ceive eight dollars per day each, and the presid- 
ing officers of the two houses ten dollars per day 
each, for every day of such extra session not ex- 
ceeding twenty days; and should an extra ses- 
sion continue more than twenty days, the mem- 
bers and officers shall serve thereafter without 
pay. (Convention 1875; 1927, c. 203.) 

Editor’s Note.—Sec. 28 added to the Constitution, by the 
Convention of 1875, read as follows: “The members of the 
General Assembly for the term for which they have been 
elected shall receive as a compensation fo their services 
the sum of four dollars per day for each day of their ses- 
sion, for a period not ‘exceeding sixty days; and should 
they remain longer in session they shall serve without com- 
pensation. They shall also be entitled to receive ten cents 
per mile, both while coming to the seat of government and 
while returning home, the said distance to be computed by 
the nearest line or route of public travel. The compensation 
of the presiding officers of the two houses shall be six dol- 
lars per day and mileage. Should an extra session of the 
General Assembly be called, the members and presiding offi- 
cers shall receive a like rate of compensation for a period 
not exceeding twenty days.” The section was made to 
read as at present by Ch. 203, Public Laws of 1927, ratified 
by the people on November 6, 1928. 

Special Committee of Investigation—In as much as_ per 
diem of members of the General Assembly is allowed only 
during its session, which is limited to sixty days, the mem- 
bers of the legislative committee appointed to investigate 
certain facts and report to the General Assembly before its 
adjournment if possible, otherwise to the superior court, are 
not entitled to per diem for services rendered after adjourn- 
ment when the resolution appointing them only provided for 
the necessary expenses of the committee while engaged in 
the investigation. Commercial, etc., Bank v. Worth, 117 N. 
C. 147, 23 S. E. 160. This case was decided prior to the 
amendment to this section fixing a salary for the members 
of the general assembly.—Ed. Note. 

Cited in Kendall v. Stafford, 178 N. C. 461, 101 S. E. 15 
(dis. op.). 


§ 29. Limitations upon power of General As- 
sembly to enact private or special legislation.— 
The General Assembly shall not pass any local, 
private, or special act or resolution relating to 
the establishment of courts inferior to the Su- 
perior Court; relating to the appointment of 
justices of the peace; relating to health, sanita- 
tion, and the abatement of nuisances; changing 
the names of cities, towns, and townships; au- 
thorizing the laying out, opening, altering, main- 
taining, or discontinuing of highways, streets, or 
alleys; relating to ferries or bridges; relating to 
nonnavigable streams; relating to cemeteries; 
relating to the pay of jurors; erecting new town- 
ships, or changing township lines, or establish- 
ing or changing the lines of school districts; re- 


mitting fines, penalties, and forfeitures, or re- 
funding moneys legally paid into the public 
treasury; regulating labor, trade, mining, or 


manufacturing; extending the time for the as- 
sessment or collection of taxes or otherwise re- 
lieving any collector of taxes from the due per- 
formance of his official duties or his sureties 
from liability; giving effect to informal wills and 
deeds; nor shall the General Assembly enact 
any such local, private or special act by the par- 
tial repeal of a general law, but the General As- 
sembly may at any time repeal local, private, or 
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special laws enacted by it. Any local, private or 
special act or resolution passed in violation of 
the provisions of this section shall be void. The 
General Assembly shall have power to pass gen- 
eral laws regulating matters set out in this sec- 
tion. (1915; 6.799.) 


This section is remedial in its nature and was intended 
not only to free the Legislature of petty detail but also 
to require uniform and coordinated action under general 
laws in regard to the matters therein stipulated which are 
related to the welfare of the people of the whole State, 
and the application of the section should not be denied on 
any unsubstantial distinction which would defeat its pur- 
pose. Board of Health v. Board of Com’rs, 220 N. C. 
140, 16 S. E. (2d) 677, holding Pub. Laws 1941, chs. 6 and 
193 to be local laws relating to health. 

What Are Local Laws.—The interpretation of a statute, 
as to whether it is a local one, prohibited by this section of 
our Constitution should be largely left to the facts and cir- 
cumstances of each particular case, giving significance to 
the rule that legislative acts are presumed to have been 
cightfully passed from proper motives, and that a classifica- 
tion of this kind, when made by them, should not be dis- 
turbed unless it is manifestly arbitrary. and invalid. In re 
Harris, 183i (@.e0007 lice on ban 4co. 

In no sense is the filing fee required by § 163-120 and § 
163-129 a local law as condemned by this section. Mclean 
v. Durham County Board of Elections, 222 N. C. 6, 10, 21 
S. Ee. (2d) 842; 

Courts Look beyond Form of Statutes.—In determining 
whether a statute relating to matters enumerated in this 
section is a “local, private, or special’? act inhibited by this 
section or a ‘“‘general law’? which the general assembly has 
the ‘‘power to pass,” the courts will look beyond the form 
of the act and ascertain whether the statute, in fact, is 
generally and usually applicable throughout the area com- 
prising the state. State v. Dixon; 215° N: C. 161), 1S) 
(2d) 521. 

Scope of Legislative Power.—See generally Webb v. Port 
Comitimeeed pan es 008, 172. Se Byes. 

Establishment of Recorders’ Courts.—A general law per- 
mitting the establishment of Recorders’ courts in the State, 
excepting certain counties to the number of 44, leaving 56 
within the provisions of the statute, is not a local law with- 
in the intent and meaning of this section nor is a statute 
amending the former general law taking a certain county 
and two others out of the excepted class enumerated in the 
general statutes, unconstitutional as a local or special act 
as to those counties, the effect of this statute being a re- 
enactment of the general law including the particular coun- 
fesselaere. Harris, 183°Ns C.76385 112 SoBe os: 

Ch. 286, Public-Local Laws of 1925, providing for the es- 
tablishment of township recorder’s courts in one _ specified 
county is unconstitutional and void as being a local act re- 
lating to the establishment of courts inferior to the Superior 
Court, prohibited by this section. State v. Williams, 209 
Nears) 182) 8. B71: 

Increasing Jurisdiction of Certain Court—An act which 
authorizes the county commissioners to increase the juris- 
diction of a certain recorder’s courts in civil matters is un- 
constitutional. Durham Provision Co. v. Daves, 190 N. C. 7, 
8, 128 S. E. 593. 

Same—Courts Already Established.—This section does not 
apply to increasing the jurisdiction of such courts as are 
already establishel. State v. Horne, 191 N. C. 375, 131 S. E. 
75S: 

Same—Effect on Emoluments.—Where the Legislature, in 
contravention of this section of the Constitution of this 
State, has established a court inferior to the superior court, 
an incumben: judge thereof, duly elected, may not success- 
fully contend that he was deprived of the emoluments of his 
office by an unconstitutional statute abolishing the court. 
Queen v. Commissioners, 193 N. C. 821, 138 S. E. 310. 

Erection of Hospital—An act authorizing a certain county 
to erect a tuberculosis hospital and issue bonds therefor, 
and provide a tax for its maintenance, upon the approval of 
the voters, is both a special and local act and void under 
this section. Armstrong v. Board, 185 N. C. 405, 117 S. E. 
388. : 

National Park Act. The provisions of the statute 
(Laws 1927, ch. 48) for the acquisition of lands for a na- 
tional park affects the interest of the people of the Stare, 
and though local as to location, is for a public use in 
contemplation of its acquisition by the State for the pur- 
pose outlined in the act. Yarbrough vy. Park Commis. 
sion, 196 N. C. 284, 145 §. E. 563. 

Extending Limits of School.—It is true that the bound- 
aries of a “district”? may be coterminous with those of 
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a city or town but it does not follow that an act extend- 
ing the limits of a city or town in which public schools 
may be maintained is necessarily a special act establish- 
ing or changing the lines of school districts in violation 
of the constitutional provision. Hailey v. Winston-Salem, 
6 IN. Cy 17, 422; 144. S. 68. 377; 

Sanitary Districts.—An act of the Legislature (Private 
Laws 1927, c. 229) attempting to create a sanitary dis- 
trict within certain lines within a county for the con- 
struction and maintenance of sewer and water systems 
with certain assessments or taxing powers for the pur- 
pose is void, being in violation of the provisions of this 
section. Drysdale v. Prudden, 195 N. C. 722, 143 S. E. 530. 


Building Bridges.—A legislative enactment relating to the 
building of bridges by a county over a nonnavigable stream 
or river does not necessarily come within the purview and 
control of this section. Mills v. Commissioners, 175 N. C. 
215, 95 S. FE. 481. 

While authority given by statute to a county or other 
political agency of a state, to issue bonds for highways in 
aid to their maintenance or construction is not direct, local 
or special legislation as is prohibited by this section, it is 
otherwise where the statute directs the building of a bridge 
at a specified place across a stream between two counties, 
and as an incident permits the issuance of bonds or the levy- 
ing of taxes for the purpose, pledging the faith and credit 
of the State. Day v. Commissioners, 191 N. C. 780, 133 S. 
QR. 164. 


Maintenance of Streets within City Limits—The unlimited 

power in the General Assembly to provide for the creation 
and extension of corporate limits of municipal corporations, 
would seem to include the right to vest in such municipal 
corporations the authority to levy taxes to lay out and 
maintain highways and streets within such limits, since 
they are essential to the existence of such corporations, and 
such private act would not seem to contravene this sec- 
tion. Matthews v. Blowing Rock, 207 N. C. 450, 452, 177 
S. E. 429. 
| Formation of Sewerage Districts.—A statute authorizing 
the formation of sanitary sewerage districts within county- 
wide limits, the boundaries of these to be fixed by certain 
designated local authorities in a specified manner, and done 
without previous notice to the voters, the statute is not a 
“local, private or special act relating to health, sanitation, 
etc.” Reed v. Howerton Engineering Co., 188 N. C. 39, 40, 
1235, BH: 479: 
. Drainage District—A statute creating and designating the 
boundaries of a drainage district and providing taxation for 
its construction and maintenance is for a necessary pur- 
pose and does not fall within the purview of Art. VII, § 
7, requiring its submission to the voters within the dis- 
trict, nor is it a local, private or special act relating to 
health or sanitation inhibited by this section. Kenilworth 
vas kivder., 197 NiCr 85,686, 147°. S. Be 736" 


| Establishing or Changing Limes of School Districts.— 
Since the enforcement of this section, special act of the 
Legislature to establish or change the lines, etc., of a 


school district, and any proceedings under it, are null and 
void. Galloway v. Board, 184 N. C. 245, 114 S. E. 165. 

‘ A statute which lays off or defines by boundary a certain 
territory as a graded school district within a county, and 
provides for an issue of bonds upon the approval of the 
voters therein, for the necessary buildings and maintenance, 
comes within the provision of this section. Board v. Mutual 
Loan, etc., Co., 181 N. C. 306, 107 S. E. 130. 

This section prohibits the legislature from passing any 
special, private or local act which ex proprio vigore under- 
takes to establish or change the boundaries of a school dis- 
trict, but the section does no‘ proscribe the legislature from 
setting up machinery under which a county, as the ad- 
ministrative unit charged with making provisions for nec- 
essary capital outlay, may create school districts or special 
bond tax units within the county to accomplish this pur- 
pose, and therefore chapter 279, Public-Local Laws of 1937, 
which provides the machinery under which the county of 
Buncombe may establish school districts or special bond 
tax units in the county, is not in contravention of this sec- 
tion. Fletcher v. Collins, 218 N. C. 1, 9 S. E. (2d) &06; 
Hinson v. Board of Com’rs, 218 N. C. 13, 9 S. E. (2d) 614. 


Same—Creation of Public School District—A _ statute 
which creates a public school district and allows a_ bond 
issue, upon the approval of voters, for its equipment and 
maintenance, is a local or Special act, prohibited by this 
section. Robinson v. Board, 182 N. C. 590, 109 S. E. 855. 


Same—Incorporation of Existing Districts.—Incorporating 
existing local school districts for all purposes relating to 
the issuance or payment of bonds upon the approval of the 
voters of a district, is valid, and not in contravention to 
this section. Board v. Mutual Loan, etc., Co,, 181 N, C, 


NORTH CAROLINA Art. II, § 29 


306, 107 S. E. 130; Paschal v. Johnson, 183 N. C. 129, 110 S. 
E. 841. 

Same—Increase of Bonds by Existing District.—Where a 
school district has been defined as to its boundaries, etc., 
and created under the provisions of a statute valid before 
the adoption of the amendment to our State Constitution, 
this section, and which authorized a bond issue in a certain 
sum, a statute passed since the adoption of this constitu- 
tional amendment authorizing an increase of the bonds to 
be issued, upon the approval of the voters according to the 
statutory amendment, does not contravene the provision of 
this section. Roebuck v. Board, 184 N. C. 144, 113 S. E. 676. 

Same—Recognizing School District in Changed City Lim- 
its—A public-local act that enlarged the city limits and 
recognized therein the independent existence of a_ public- 
school district within the former limits is not contrary to 
the provisions of our recent amendment to our Constitution, 
this section, as an attempt to establish a school district, or 
to change the limits of those already established. Duffy v. 
Greensboro, 186 N. C. 470, 120 S. E. 53. 

Same—Submitting Question of Taxation.—A statute al- 
lowing an existing consolidated school district to submit 
the question of taxation and the issue of bonds for school 
purposes to the district is not prohibited by this section. 
Burney v. Bladen County, 184 N. C. 274, 275, 114 S. E. 298. 

Creating and Naming County Health Board.—Chapter 322, 
Public-Local Laws of 1931, which undertakes to create and 
name the members of a county board of health for Madison 
county alone, which board is charged with the duty to in- 
spect county institutions and see that they are kept in a 
sanitary condition, and to select a physician to vaccinate 
against disease, is a local act relating to health and sani- 
tation prohibited by this section. Sams v. Board of Com’rs, 
217 Ne GC. 284, 7S. EB. (2d) 540; 

Fair Trade Act.—The North Carolina Fair Trade Act, in 
limiting its application to commodities bearing a_ trade- 
mark and in exempting from its operation such commodities 
when sold to particular classes of persons, sets up reason- 
able classifications and applies uniformly to all persons or 
things coming therein, and therefore is a general act reg- 
ulating trade and does not contravene this section. Lilly 
SoeCommve saunders... 216 IN» Cy) 163.94 oan. (2d) 528, 125 
AS Iy.. R., 1308. : 

Machinery to Effect Void Act.—Where an act to create a 
public school district is unconstitutional, because it violates 
this section, the provision for bonds and taxation to carry 
out the purpose of the act are likewise void. Sechrist v. 
Commissioners, 181 N. C. 511, 107 S. E. 503. 

Poll Tax for School Purposes Uncorstitutional.—Since the 
adoption of this section a special school district may not 
impose a tax upon the polls for school purposes; and where 
a poll tax and a property tax have both been favorably 
voted for at an election held for the purpose, the tax upon 
the poll will be held unconstitutional and the property tax 
upheld by the courts. Board v. Bray, 184 N. C. 484, 485, 115 
S. 47, 

Ratifying Ordimance to Issue Bonds.—An act for the pur- 
pose of ratifying an ordinance, of county commissioners, to 
issue bonds and levy taxes for school purposes passed since 
the adoption of this section of the Constitution, is a local, 
private, or special act thereby prohibited; and the issuance 
of such bonds and levy of such taxes, will be permanently 
enjoined. Woosley v. Commissioners, 182 N. C. 429, 109 S. 
E. 368. 

Trade, in its broadest sense, includes any employment or 
business engaged in for gain or profit. State v. Dixon, 215 
Ce Olin Ue Se ety, Sal. 

. A statute providing for the licensing and regulations 
of real estate brokers and salesmen and imposing a license 
tax on those engaged in the trade in addition to the tax 
imposed by the Revenue Act for a state-wide license, was 
held applicable to only a limited territory and specified lo- 
calities, and the act was therefore a local act regulating 
trade in contravention of this section. State v. Dixon, 215 
Nie Ce 161; Saab ed) 521: 

Maintenance of County Highways.—A _ public-local law 
applicable to the maintenance of the public highways of a 
county and authorizing taxation or issuance of bonds for 
this purpose, with certain specific supervision and control, 
is not such local or special act as falls within the inhibition 
of this section, where it does not affect the “laying out, 
opening, altering, maintaining or discontinuing’ the then 
existing highways, etc. State v. Kelly, 186 N. C. 365, 119 
S. FE. 755. 

Closing Public Roads.—Part of land in a private devel- 
opment was added to the playground of a public school. 
The General Assembly, by private act (ch. 72, Private 
Laws of 1933), declared that certain roads dedicated in the 
registered plot of the development were no longer needed, 
and declared that the roads should be closed and added to 
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the playground space for the school. This act is void as 
being a private or special act inhibited by this section. 
Glenn v. Board of Education, 210 N. C. 525, 185 S. E. 781. 

Chapter 216, Priv. Laws 1925, is not a special statute re- 
lating to roads inhibited by this section, the act not relat- 
ing to the laying out, opening, altering, or discontinuance 
of any particular and designated highway, street, or- alley. 
Deese v. Lumberton, 211 N. C. 31, 188 S. E. 857. 

Substitution of Road Control.—A statute that abolishes 
two boards of road commissioners in a county and gives to 
another board, created by the same act, entire control and 
management of the public roads and bridges of the county, 
does not violate this section of our State Constitution. 
Honeycutt v. Commissioners, 182 N. C. 319, 109 S. E. 4. 

A public-local law authorizing the commissioners of a 
county to take over a specified highway within the county, 
constituting one of the principal highways within the 
county, connecting two important State highways, trans- 
ferring to the said commissioners the bridges of the various 
townships for their care and supervision, is not violative of 
this section. Hill v. Commissioners, 190 N. C. 123, 129 S. E. 
154. See Thomson y. Harnett County, 209 N. C. 662, 184 S. 
E. 490. 

Issuance of County Road Bonds.—An act of the legislature 
authorizing the road commissioners of a county. to issue 
bonds, upon the approval of its electors, to obtain moneys 
for the expenditure upon certain particularly designated 
objects in respect to its public roads, and which does not 
contain any provision for the laying out, altering or discon- 
tinuing any road or highway, does not contravene this sec- 
tion. Road Comm ’rs v. Bank, 181 N. C. 347, 107 S. E. 245. 

An act of the legislature authorizing the issuance of 
county bonds for public roads is not in contravention of this 


section of the Constitution. Commissioners v. » Wachovia 
Baniveoce trust. Co., 178 N.C. 170, 1008S) Bae42i: 
An act of the legislature authorizing the road commis- 


sioners of a county to issue bonds, upon the approval of its 
electors, to obtain moneys for the expenditure upon certain 
particularly designated objects in respect to its public roads, 
and which does not contain any provision for the laying 
out, altering or discontinuing any road or highway, does not 
contravene this section. Road Commissioners v. Bank, 181 
Nera lds 0. .. 245; 

Same—May Provide for Distributor of Fund.—An act of 
the legislature may prescribe a rule by which the proceeds 
of the sales of bonds it authorizes a county to issue for road 
purposes, shall be disbursed and distributed in order to 
effect the best results, when it is confined to the control 
and management of the funds, and leaves to the local au- 
thorities the power given them by this section over ‘the 
laying out, opening, or discontinuance of highways.’ Com- 
missioners v. Pruden & Co., 178 N. C. 394, 100 S. E. 695. 

Collection of Tax Liens.—An act relating to establishment 
and collection of tax liens, which applies to only one county 
of the State, is void as a violation of this section. Wake 
Forest v. Holding, 207 N. C. 808, 178 S. E. 594. 

Applied, in dissenting opinion, in Sprunt v. Hewlett, 208 
Nien Cnnoo5en 1826S. 0b). (655. 

Cited in Albertson v. Albertson, 207 N. C. 547, 551, 178 


S. E. 352; Edgerton v. Hood, 205 N. C: 816, 821, 172 S. EB: 
481; Newman v. Watkins, 20@ N. C. 675, 182 S. EB. 453; 


Efird v. Board of Com’rs, 219 N. C. 96, 12 S. E. (2d) 889; 
State v. High, 222 N. C. 434, 23 S. E. (2d) 343. 


§ 30. Inviolability of sinking funds. — The 
General Assembly shall not use nor authorize to 
be used any part of the amount of any sinking 
fund for any purpose other than the retirement 
of the bonds for which said sinking fund has 
been created. (Ex. Sess. 1924, c. 91.) 

Sum Erroneously Placed in Sinking Fund.—While sink- 
ing funds provided for the retirement of municipal bonds 
may not be diverted from that purpose to other municipal 
requirements by a city, a sum erroneously placed on the 
books of the city in a sinking fund by a clerk without au- 
thorization, which sum was actually derived from profits 
from the municipal electric plant, does not fall within the 
constitutional or statutory inhibitions, and the city may 
by ordinance correct the error of the clerk and use the 


funds for other lawful municipal purposes. Mewborn vy, 
Kinston, 199° No C720 15405.) Ee 76: 


ARTICLE III 


Executive Department 


§ 1. Officers of the executive department; 
terms of office.—The executive department shall 
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consist of a Governor (in whom shall be vested 
the supreme executive power of the State) a 
Lieutenant-Governor, a Secretary of State, an 
Auditor, a Treasurer, a Superintendent of Pub- 
lic Instruction, and an -Attorney-General, who 
shall be elected for a term of four years by the 
qualified electors of the State, at the same time 
and places and in the same manner as members 
of the General Assembly are elected. Their 
term of office shall commence on the first day of 
January next after their election, and continue 
until their successors are elected and qualified: 
Provided, that the officers first elected shall as- 
sume the duties of their office ten days after the 
approval of this Constitution by the Congress 
of the United States, and shall hold their offices 
four years from and after the first day of Janu- 
ary. Const. 1868; 1872-73, c. 84.) 


See Art. 1, § 8 and the note thereto. 

Editor’s Note.—In this section as found in the Constitu- 
tion of 1868, the words ‘fa Superintendent of Public Works” 
followed ‘Treasurer’. These words were stricken out and 
the office of Superintendent of Public Works abolished pur- 
suant to Ch. 84, Public Laws of 1872-73. i 

Proposed Amendment.—Session Laws 1943, c. 57, § 1, pro- 
posed that this section be amended to read as follows: 

“The executive department shall consist of a Governor, in 
whom shall be vested the supreme executive power of the 
State; a Lieutenant Governor, a Secretary of State, an Au- 
ditor, a Treasurer, a Superintendent oi Public Instruction, 
an Attorney General, a Commissioner of Agriculture, a 
Commissioner of Labor, and a Commissioner of Insurance, 
who shall be elected for a term of four years by the qualified 
electors of the State, at the same time and places and in 
the same manner as members of the General Assembly are 
elected. ‘Their term of office shall commence on the first 
day of January next after their election, and continue un- 
til their successors are elected and qualified: Provided, that 
the officers first elected shall assume the duties of their 
office ten days after the approval of this Constitution by 
the Congress of the United States, and shall hold their 
offices four years from and after the first day of January.” 

Duty of Governor.—The Governor as the constituted head 
of the executive department is changed with the duty of 
seeing that legislative acts are carried into effect. Winslow 
v. Morton, 118 N. C. 487, 490, 24 S. EB. 417. : 

Cited in People v. McKee, 65 N. C. 257; Pemberton v. 
McRae, 75 N. C. 497, 504; Caldwell v. Wilson, 121 N.C 
425, 476, 28 S. E. 554 (Dissenting opinion of C. J. Faircloth); 
Wilson v. Jordan, 124 N. C. 683, 719, 33 S. E. 139. 


§ 2. Qualifications of Governor and Lieuten- 
ant-Governor.—No person shall be eligible as 
Governor or Ljeutenant-Governor unless he 
shall have attained the age of thirty years, shall 
have been a citizen of the United States five 
years, and shall have been a resident of this 
State for two years next before the election; nor 
shall the person elected to either of these twa 
offices be eligible to the same office more than 
four years in any term of eight years, unless the 
office shall have been cast upon him as Lieuten- 


ant-Governor or president of the Senate. (Const. 
1868.) 
§ 3. Returns of elections—The return of 


every election for officers of the executive de- 
partment shall be sealed up and transmitted to 
the seat of government by the returning officer, 
directed to the Secretary of State. The return 
shall be canvassed and the result declared in 
such manner as may be prescribed by law. Con- 
tested elections shall be determined by a joint 
ballot of both houses of the General Assembly 
in such manner as, shall be prescribed by law. 
(Const. 1868; 1925, c. 88.) 


Editor’s Note.—In the Constitution of 1868, that portion 
of this section after the word “directed” and before “con- 
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tested” read as follows: “to the Speaker cf the House of 
Representatives, who shall open and publish the same in 
the presence of a majority of the members of both houses 
of the General Assembly. ‘The persons having the highest 
number of votes respectively, shall be declared duly elected; 
but if two or more be equal and highest in votes for the 
same office, then one of them shall be chosen by joint-bal- 
lot of both Houses of the General Assembly.”’ The section 
was amended to its present form pursuant to Ch. 88, Pub- 
lic Laws of 1925. For the laws governing the canvassing 
of returns, see §$ 163-93 to 163-106; Ch. 260, Public Laws 
of 1927. 

Where Returns Have Been Acted on.—In a proceeding to 
compel by mandamus a reassembling of a Board of County 
Canvassers and a recount of the votes cast in the county 
for candidates for the House of Representatives, where, 
since the institution of the action, the Board of State Can- 
vassers has acted upon the returns transmitted to them, 
and issued a commission to the person elected on the face of 
the return, judicial action in the premises would be wholly 
unavailing, as the matter has passed beyond the jurisdic 
tion of the court. O’Hara v. Powell, 80 N. C. 104. 


§ 4. Oath of office for Governor—The Gover- 
nor, before entering upon the duties of his office, 
shall, in the presence of the members of both 
branches of the General Assembly, or before any 
justice of the Supreme Court, take an oath or 
affirmation that he will support the Constitution 
and laws of the United States, and of the State 
of North Carolina, and that he will faithfully 
perform the duties appertaining to the office of 


Governor, to which he has been elected. (Const. 
1868.) 


§ 5. Duties of Governor.—The Governor shall 
reside at the seat of government of this State, 
and he shall, from time to time, give the Gen- 
eral Assembly information of the affairs of the 
State, and recommend to their consideration 
such measures as he shall deem expedient. (Const. 
1868.) 

Cited in Watson vy. North Carolina R. Co., 152 N. C. 215, 
OF eS aks O02: 

§ 6. Reprieves, commutations, and pardons.— 
The Governor shall have the power to grant re- 


prieves, commutations and pardons, after con- 
viction, for all offenses (except in cases of im- 
peachment), upon such conditions as he may 


think proper, subject to such regulations as may 
be provided by law relative to the manner of ap- 
plying for pardons. He _ shall biennially com- 
municate to the General Assembly each case of 
reprieve, commutation, or pardon granted, stat- 
ing the name of each convict, the crime for which 
he was convicted, the sentence and its date, the 
date of commutation, pardon, or reprieve, and 
the reasons therefor. (Const. 1868; 1872-73, c. 82.) 


For article on punishment for crime in North Carolina, 
see 17 N. C. Law Rev. 205. 

Editor’s Note.—The word ‘biennially’? was substituted for 
“annually” in this section of the Constitution of 1868, pur- 
suant to Ch. 82, Public Laws of 1872-73. 

Power to Pass Amnesty Act.—The power, granted by this 
section, to exercise clemency after conviction in some par- 
ticular case and in favor of an individual especially charged 
with the offense, is an executive act of a quasi-judicial kind, 
and does not conflict with or exclude the power of the gen- 
eral assembly to pass an amnesty act in abolition or ob- 
livion of the offense. State v. Bowman, 145 N. C. 452, 59 
S. E. 74, 122 Am. St. Rep. 464. 

The governor may grant a pardon upon a condition pre- 
cedent that the prisoner pay costs of trial; and upon con- 
dition subsequent, that he remain of good character, and 
be sober and industrious. In re Williams, 149 N. C. 436, 
Cano.) i5 108) 22071), Ro AD CN. 1S:) 238: 

Pardon Pending Appeal.—The term “conviction,” in this 
section denotes a verdict of guilty rendered by a jury: 
Therefore, when defendant, after verdict and judgment in 
the court below, appealed to the supreme court and, pend- 
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ing such appeal, was pardoned by the Governor, such pardon 
is authorized by this section and is valid. State v. Alexan- 
der, 76 N. C. 231; State v. Mathis, 109 N. C. 815, 13 S. E. 
17. 

: Quoted in State v. Casey, 201 N. C. 620, 161 S. 
a em Yates, 183 N. C. 753, 111 S. E. 337. 

Cited in State v. Mooney, 74 N. C. 98. In re McMahon, 
125 Ny r@: 738, 34°S. 5. 193; Herring v. Pugh, 126 °N. C. 852, 
862, 36 S. E. 287. 

§ 7. Annual reports from officers of executive 
department and of public institutions.——The offi- 
cers of the executive department and of the pub- 
lic institutions of the State shall, at least five 
days previous to each regular session of the 
General Assembly, severally report to the Gov- 
ernor, who shall transmit such reports, with his 
message, to the General Assembly; and the Gov- 
ernor may, at any time, require information in 
writing from the officers in the executive depart- 
ment upon any subject relating to the duties of 
their respective offices, and shall take care that 
the laws be faithfully executed. (Const. 1868.) 


Applied in Arendell v. Worth, 125 N. C. 111, 34 S. E. 232. 
Cited in Nichols v. McKee, 68 N. C. 429, 435; Walker v. 
Bledsoe, 68 N. C. 457, 463. 


§ 8. Commander-in-chief. — The Governor 
shall be Commander-in-chief of the militia of the 
State, except when they shall be called into the 
service of the United States. (Const. 1868.) 


Supremacy of Governor’s Control.—Under this section the 
Governor’s control is supreme, in the absence of legislation, 
“to provide for the organization,’ etc., of the militia, en- 
acted pursuant to Article XII, section 3 of this constitution. 
Winslow v. Morton, 118 N. C. 486, 24 S. E. 417. 


EK. 81 (dis. 


§ 9. Extra sessions of General Assembly.— 
The Governor shall have power on extraordi- 
nary occasions, by and with the advice of the 
Council of State, to convene the General As- 
sembly in extra session by his proclamation, stat- 
ing therein the purpose or purposes for which 
they are thus convened. (Const. 1868.) 


§ 10. Officers whose appointments are not 
otherwise provided for.—The Governor shall 
nominate, and by and with the advice and con- 
sent of a majority of the senators-elect, appoint 
all officers whose offices are established by this 
Constitution and whose appointments are not 
otherwise provided for. (Const. 1868; Convention 
1875.) 


Editor’s Note.—In the Constitution of 1868 this section 
prohibited the general assembly from appointing or elect- 
ing such officers, as herein provided for, but in 1875 this sec- 
tion was amended and this express prohibition removed. For 
a case decided under the former rule, see State v, Stanley, 
66 N. C. 60. 

The words ‘‘whose appointments are not otherwise pro- 
vided for,’ mean provided for by the Constitution. State v. 
Stanley, 66 N. C. 60. 

The correct reading of this section is ‘‘not otherwise pro- 
vided for by law.” Nichols v. McKee, 68 N. C. 429, 435. 

Filling Vacancy and Appointing for Regular Term.—The 
Governor never nominates to the Senate to fill vacancies. 
He does that alone, in all cases. But where officers have to 
be appointed to fill a regular term, then he nominates to 
the Senate, unless it be an’ officer who is elected by the 
people, and then he never nominates to the Senate, but fills 
the vacancy or term by his own appointment (unless there 
is an officer holding over), until the people can elect. Battle 
v. McIver, 68 N. C. 467 470. 

The general appointing power is given to the Governor 
with the concurrence of the Senate; the power to fill vacan- 
cies, not otherwise provided for, is given to the Governor 
alone and that, whether the Legislature is in session or not, 
and without calling the Senate. Nichols v. McKee, 68 N. 
C. 429. 


Appointment Limited to Constitutional Affairs._-The in- 
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herent right of the Governor to appoint is now restricted 
to constitutional offices and where the Constitution itself 
so provides; and all offices created by statute, including di- 
rectorates in State institutions—in this case, the State Hos- 
pital at Raleigh—the power of appointment, either original 
or to fill vacancies, is subject to legislative provision as ex- 
pressed in this section. Salisbury v. Croom, 167 N. .& 223, 
83) \S. 7 77 304. 

Legislature Cannot Appoint Officers.—The Legislature can 
not authorize the presiding officers of its two branches to 
appoint proxies and directors in behalf of the State in cor- 
porations in which the State had an interest: nor can the 
Legislature itself make such appointments, for the reason 
that it would be an usurpation of executive power. Hower- 
ton v. Tate, 68 N. C. 546. 

Same—When Legislature Assumes Appointment. — The 
Legislature having assumed to take the appointment of Di- 
rectors for the State of the Western North Carolina Rail- 
road from the Governor, it thereby dispensed with the ne- 
cessity of his sending nominations to those officers to the Sen- 
ate and left the Governor to pursue the law as far as he 
could. Howerton v. Tate, 68 N. C. 546. See also Osborne 
v. Canton, 219 N. C. 139, 13 S. E. (2d) 265. 

Creation of New Office.—Where the General Assembly 
established a Court and, provided that the General Assembly 
should “elect a person to fill the vacancy in said office, 
which shall be caused by the ratification of this Act,” the 
act was ratified, but the election of plaintiff to fill the of- 
fice of Judge was not held until four days later, and the 
Governor refused the application of the plaintiff for a com- 
mission as Judge and appointed the defendant to the of- 
fice between the time of the ratification of the Act and the 
election of the plaintiff to fill the office no such vacancy 
existed as is contemplated in this section. Ewart v. Jones, 
116 Ne Ce 570, «21 8.) E.. 787. 

Transfer of Duties of Office.—While the General Assem- 
bly has the power to abolish an office created by legislative 
authority, it cannot by mere transfer tu others of the du- 
ties, connected with an institution, necessary and useful 
to the public, to be exercised by them, oust the incumbent 
from an office belonging to him under a contract with the 
State. State Prison v. Day, 124 N. C. 362, 32 S. E. 748. 


Trustee’s of University, Etc.—The trustees of the Uni- 
versity, the Directors of the Penitentiary and of the Lunatic 
Asylum are public officers. Walker v. Bledsoe, 68 ING, (Oa chYs 

Directors of Institution for Deaf, Dumb and Blind.—The 
Directors of the Institution for the Deaf and Dumb and the 
Blind are officers made so by the Constitution and so called. 
Nichols v. McKee, 68 N. C. 429. 

Superintendent of State Prison.—The place of superin- 
tendent of the State Prison, with its attendant duties, is a 
public office, not created by the Constitution but by a stat- 
ute. State Prison v. Day, 124 N. C. 362, 32 S. E. 748. 

Members of Board of Agriculture—Members of the board 
of agriculture are not constitutional officers, but being of 
legislative creation, are within the power of legislative ap- 
pointment, and are not exclusively, nor of necessity, within 
the power of executive appointment. Cunningham v. 
Sprinkle, 124 N. C. 638, 33 S. E. 138. 

Cited in State v. Baskerville, 141 N. C. 811, 55 S. E. 742. 
Concurring opinion of Rodman in University Railroad Co. 
v. Holder, 63 N. C. 421; Kendall v. Stafford, 178 N. C. 461, 
101 S. E. 15. Dissenting opinion of C. J. Faircloth in Cald- 
well v. Wilson, 121 N. C. 425, 474, 28 S. E. 554; Rodwell v. 
Rowland, 137 N. C. 617, 626,50 S. E. 319. 


§ 11. Duties of the Lieutenant-Governor. — 
The Lieutenant-Governor shall be president of 
the Senate, but shall have no vote unless the 
Senate be equally divided. He shall, whilst act- 
ing as president of the Senate receive for his 
services the same pay which shall, for the same 
period, be allowed to the speaker of the House 
of Representatives; and he shall receive no other 
compensation except when he is acting as Gov- 
ernor. (Const. 1868.) 


Proposed Amendment.—Session Laws 1943, c. 497, pro- 
posed that this section be amendea to read as follo-vs: 

“The Lieutenant Governor shall be President of the Sen- 
ate, but shall have no vote. unless the Senate be equally 
divided. He shall receive such compensation as shall be 
fixed by the General Assembly.” 


§ 12. In case of impeachment of Governor, or 
vacancy caused by death or resignation.—In 


NORTH CAROLINA Art. ITI, § 14 


case of the impeachment of the Governor, his 
failure to qualify, his absence from the State, 
his inability to discharge the duties of his office, 
or, in case the office of Governor shall in any- 
wise become vacant, the powers, duties and 
emoluments of the office shall devolve upon the 
Lieutenant-Governor until the disabilities shall 
cease or a new Governor shall be elected and 
qualified. In every case in which the Lieuten- 
ant-Governor shall be unable to preside over 
the Senate, the senators shall elect one of their 
own number president of their body; and the 
powers, duties and emoluments of the office of 
Governor shall devolve upon him whenever the 
Lieutenant-Governor shall, for any reason, be 
prevented from discharging the duties of such 
office as above provided, and he shall continue 
as acting Governor until the disabilities be re- 
moved, or a new Governor or Lieutenant-Gov- 
ernor shall be elected and qualified. Whenever, 
during the recess of the General Assembly, it 
shall become necessary for the president of the 
Senate to administer the government, the Sec- 
retary of State shall convene the Senate, that 
they may elect such president. (Const. 1868.) 


§ 18. Duties of other executive officers—The 
respective duties of the Secretary of State, Au- 
ditor, Treasurer, Superintendent of Public In- 
struction, and Attorney-General shall be  pre- 
scribed by law. If the office of any of said offi- 
cers shall be vacated by death, resignation, or 
otherwise, it shall be the duty of the Governor 
to appoint another until the disability be re- 
moved or his successor be elected and qualified. 
Every such vacancy shall be filled by election at 
the first general election that occurs more than 
thirty days after the vacancy has taken place, 
and the person chosen shall hold the office for 
the remainder of the unexpired term fixed in 
the first section of this article. (Const. 1868; 1872- 
(oeec ms 4 8) 

Cross Reference.—See Editor’s note to art. III, § 1. 

Proposed Amendment.—Session Laws 1943, c. 57, s. 2, 
proposed that this section be amended to read as follows: 

“The respective duties of the Secretary of State, Auditor, 
Treasurer, Superintendent of Public Instruction, Attorney 
General, Commissioner of Agriculture, Commissioner of La- 
bor, and Commissioner of Insurance shall be prescribed by 
law. If the office of any of said officers shall be vacated by 
death, resignation, or otherwise, it shali be the duty of the 
Governor to appoint another until the disability be removed 
or his successor be elected and qualified. Every such va- 
cancy shall be filled by election at the first general election 
that occurs more than thirty days after the vacancy has 
taken place, and the person chosen shall hold the office for 
the remainder of the unexpired term fixed in the first sec- 
tion of this article.” 


Cited in People v. Watson, 72 N. C. 155, 163; State v. f 
lock, 80 N. C. 132 135. ate v. Bul 


§ 14. Council of State— The Secretary of 
State, Auditor, Treasurer, and Superintendent 
of Public Instruction shall constitute, ex officio 
the Council of State, who shall advise the Govy- 
ernor in the execution of his office, and three of 
whom shall constitute a quorum; their advice 
and proceedings in this capacity shall be entered 
in a journal, to be kept for this purpose exclu- 
sively, and signed by the members present, from 
any part of which any member may enter his 
dissent: and such journal shall be placed before 
the General Assembly when called for by either 
house. The Attorney-General shall be, ex offi- 


[26] 


Art. III, § 15 CONSTITUTION OF 


cio, the legal adviser of the executive depart- 
ment. (Const. 1868; 1872-73, c. 84.) 


Proposed Amendment.—Session Laws 1943, c. O75) Sos, DEO 
posed that this section be amended to read as follows: 

“The Secretary of State, Auditor, _ Treasurer, Superin- 
tendent of Public Instruction, Commissioner of Agricul- 
ture, Commissioner of Labor, and Con missioner of Insur- 
anee shall constitute, ex officio, the Council of State, who 
shall advise the Governor in the execution of his office, and 
three of whom shall constitute a quorum; their advice and 
proceedings in this capacity shall be entered in a journal, 
to be kept for this purpose, exclusively, and signed by the 
members present, from any part of which any member 
may enter his dissent; and such journal shall be placed 
before the General Assembly when called for by either house. 
The Attorney General shall be, ex officio, the legal adviser 

xecutive department. 

i eR tcrenci Get Editor’s note to Art. III, § 1. 


§ 15. Compensation for executive officers.— 
The officers mentioned in this article shall, at 
stated periods, receive for their services a com- 
pensation to be established by law, which shall 
neither be increased nor diminished during 
the time for which they shall have been 
elected, and the said officers shall receive no 
other emolument or allowance whatever. (Const. 


1868.) f 
The legislature may designate the compensation of these 
officials prior to the beginning of their terms and it should 


follow that the compensation may be declared a certain 
amount less the income tax on that amount. See § 
105-141. See 11 N. C. Law Rev., 256. 


§ 16. Seal of State.—There shall be a seal 
of the State, which shall be kept by the Gover- 
nor, and used by him, as occasion may require 
and shall be called “The Great Seal of the State 
of North Carolina.” All grants and commuis- 
sions shall be issued in the name and by the 
authority of the State of North Carolina, sealed 
with “The Great Seal of the State,” signed by 
the Governor, and countersigned by the Secre- 
tary of State. (Const. 1868.) 


Countersign Defined.—The verb “countersign”’ means “to 
sign on the opposite side” or in addition to the signature of 
another, and the noun means “the signature of a secretary 
or other officer to a writing, or writings, added to that by 
the principal or superior to attest its authenticity.” Rich- 
ards v. Ritter Lumber Co., 158 N. C. 54, 73 S. E. 485. 

Countersignature Need Not Be in Any Particular Place.— 
Within the intent and meaning of this section it is not re- 
quired that the Secretary of State ‘‘countersign”’ grants of 
lands and commissions in any particular place or position 
thereon, and when a grant to the land in controversy is put 
in evidence by one of the parties and in all respects appears 
to be regular and authentic upon its face, it will not be 
held to be defective because the countersignature of the 
Secretary of State appears on the opposite side of the sheet 
from the signature of the Governor. _Richards v. Ritter 
Lumber Co., 158 N. C. 54, 73 S. E. 485. 


§ 17. Department of Agriculture, Immigra- 
tion, and Statistics ——The General Assembly 
shall establish a Department of Agriculture, 
Immigration, and Statistics, under such regula- 
tions as may best promote the agricultural in- 
terests of the State, and shall enact laws for the 
adequate protection and encouragement of 
sheep husbandry. (Const. 1868; Convention 1875.) 


Editor’s Note.—Sec. 17 in the Constitution of 1868 was as 
follows: ‘‘There shall be establishea in the office of Sec- 
retary of State, a Bureau of Statistics, Agriculture and Im- 
migration, under such regulations as the General Assem- 
bly may provide.” The section was changed to its present 
form in the Convention of 1875. ; i 

Section Mandatory.—This section is not 
but is mandatory upon the Legislature. 
Sprinkle, 124 N. C. 638, 33 S. E. 138. 

Act Enlarging Board of Agriculture.—An act which en- 
larges the number of the board of agriculture, naming the 
additional members, is not in conflict with this section. Cun- 
ningham vy. Sprinkle, 124 Ne C638, 3ov nn en, Los 


self-executing, 
Cunningham v. 
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Cited in Nantahala Power, etc., Co. v. Clay County, 213 
N. G. 698,) 197 S. E. 603. 

§ 18. Department of Justice. — The General As- 
sembly is authorized and empowered to create a 
Department of Justice under the supervision and 
direction of the Attorney General, and to enact 
suitable laws defining the authority of the Attor- 
ney General and other officers and agencies con- 
cerning the prosecution of crime and the adminis- 


tration of the criminal laws of the State. (1937, 
c. 447.) 
Editor’s Note.—The amendment adding this section was 


proposed by Public Laws 1937, c. 447, 


and ratified at the 
next general election. 


See also, 17 N. C. Law Rev., 375. 


ARTICLE IV 
Judicial Department 


§ 1. Abolishes the distinctions between actions 
at law and suits in equity, and feigned issues.— 
The distinctions between actions at law and 
suits in equity, and the forms of all such actions 
and suits, shall be abolished; and there shal! be 
in this State but one form of action for the en- 
forcement or protection of private rights or the 
redress of private wrongs, which shall be de- 
nominated a civil action; and every action pros- 
ecuted by the people of the State as a party, 
against a person charged with a public offence 
for the punishment of the same, shall be termed 
a criminal action. Feigned issues shall also be 
abolished, and the facts at issue tried by order 
of court before a jury. (Const. 1868.) 


Effect of Section.—This section abolished the distinction 
between actions at law and suits in equity, leaving such 
rights and remedies to be enforced in the one court, which 
theretofore had administered simply legal rights. 
Gays 15 SINE Ce 383 939) 4152 20'S. (He 1732 
Reynolds, 208 N. C. 578, 182 S. E. 341. 

Under this section and Art. IV, § 20 the Superior Courts 
became the successors of the Courts of Equity, having 
their jurisdiction and exercising their equitabl2 powers un- 
less restrained by statute. In re Smith, 200 N. C. 272, 274, 
156 S. E. 494. 

Legal and equitable rights and remedies are now deter- 
mined in one and the same action. Woodall v. North Car- 
olina Joint Stock Land Bank, 201 N. C. 428, 160 S. E. 473. 

Feigned Issues. — Under the provisions of this section 
feigned issues are abolished. Hyatt v. McCoy, 194 N. 
325,138: S. Ba 405% 

Distinction between Principles Not Abolished.—Equity is 
now administered in the same courts as matters of law, 
but the distinction between equitable and legal principles 
have not been abolished. Waters v. Garris, 188 N. C. 305, 
124 S. E. 334; Page Trust Co. v. Godwin, 190 N. C. 512, 130 
S29 5.1 3233 "Birst v. Merritt, 190 N. ‘C. 397, 130 S. FE. 40. 

This section abolishing the distinctions between actions 
at law and suits in equity, does not imply that the dis- 
tinctions as between law and equity, are abolished. Prin- 
ciples of law, principles and doctrines of equity, remain 
the same they have ever been; «he change wrought is in 
the method of administering them and, in some degree, the 
extent of the application of them. The abolition does 
not destroy equitable rights and remedies, nor does it 
merge legal and equitable rights. Scales v. Wachovia 
Banik eters Co, 1990 Ne Ce y/2, 775, 143° 5S: EB. 868. 

Equitable Rights Enferced by Civil Action. Since the 
passage of this section the enforcement of an equitabie right, 
as that of subrogation, can only be maintained by a civil ac- 
tion. Calvert v. Peebles, 82 N. C. 334, 338. 

Rights of Prior Lienor Not Affected.—This section dves 
not affect the rights of a prior lienor by a registered chartel 
mortgage in favor of a judgment creditor who has sold the 
personal property by execution under a judgment subsequent 
to the mortgage lien, or give the creditor a right to levy his 
execution instead of pursuing the equitable remedy. Row- 
land Hardware, etc., Co. v. Lewis, 173 N. C. 290, 92 S. E 13. 

“Criminal Action’? and “Indictment” Synonymous. — The 
term “Criminal action’’ and ‘Indictment’? as used in the 
Constitution, and in the Code are synonymous: Therefore, 
it would be equally regular to entitle a case upon the records 
of the Court, either as “the People v. A. B.—Criminal ac- 


Peebles v. 
See Reynolds v. 
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‘tion,’ or the “State v. A. B.—Indictment.” State v. Simons, 
68 NiwGe 378: 

Defendant’s Right to Know Nature of Demand.—The ne- 

‘cessity for drawing pleadings in civil actions according to a 
‘prescribed or established precedent, ceased when the form 
f suits was abolished by this section. But one who is 
brought into Court to answer a demand for damages or for 
specific property, has the same fundamental right to know 
ithe nature of the demand sufficiently well to enable him, 
with the aid of competent counsel, to prepare his defense, 
that he has to be informed of the accusation for which he 
has to answer criminally. Conley v. Richmond, etc., Ry. 
Co., 1090N.. C2692. 693-2 14Se Bn GOs: 
| Asking for Ancilliary Remedy.—There being but one form 
of action in civil cases, the fact that a plaintiff asks for one 
of the many remedies ancillary thereto, to which he is not 
entitled, does not affect the action itself, which will go on if 
he is entitled to any other of the remedies. Hargrove v. Har- 
ris, 116 NZ Coy418s BIE S. 5 .9.916: 
, Pleadings Amended by Court.—Where a good cause of ac- 
tion is stated for equitable relief, but defective in form, the 
court may require the pleadings to be made definite and 
certain by amendment, the distinction between suits in 
equity and actions at law as to jurisdiction matters being 
abolished by this section. Green v. Harshaw, 187 N. C. 213, 
121 S. E. 456. 

Justices of the Peace.—This section does not give to courts 
of justices of the peace jurisdiction over the equity of cor- 
recting an account and settlement stated and had between 
the parties, so as to surcharge or falsify it for fraud or 
specified error, nor will the Superior Court acquire juris- 
diction on appeal. Morganton v. Miller, 181 N. C. 364, 107 
S. E. 209. But see the dissenting opinion of J. Clark. 

Enforcement of Contracts.—The remedy for the enforce- 

ent of all kinds of contracts is now a civil action. Boles 

eeCaudiesuida: IN, C.°°528, 533; 45° Ss ibn 835: 

This section providing that legal and equitable remedies 
be administered in the same court, does not abolish the 
recognized distinction in the principles applicable to each; 
and an action to force the provisions of a contract, being one 
at law, the equity that time is not the essence of the con- 
tract has no application. Makuen v. Elder, 170 N. C. 510, 87 
Sy eed: 

Action for Seduction.—To give this constitutional provi- 
sion its common sense construction, it would see that the 
“feigned issue” in actions for seduction, of a loss of serv- 
ices and for damages based thereon, was abolished, and the 
action should and does rest on the true issue of damages 
for the wrong done. Hood v. Sudderth, 111 N. C. 215, 219, 
162 eyo. 

This fictitious relation denied to a woman the right to 
maintain an action under the common law for her seduc- 
tion. In some of the States the right has been conferred 
by statute; with us it has been recognized by judicial 
decision on the theory that feigned issues are abolished 
and that the woman is the real party in interest. Hy- 
ALer Vemiccoyen, 194. N.C; 25,, 27; 138 SB 405: 

Action for Money Had and Received.—Under this section 
an exception to a complaint that by its form it is for money 
had and received, and that the action cannot be maintained 
unless the money has been actually received, is untenable. 
Staton v. Webb, 137 N. C. 35, 36, 49 S. EB. 55. 

Action for Claim and Delivery.—There is no such thing as 
an action for claim and delivery. Under this section there is 
but one form of action in civil cases. Hargrove v. Harris, 
116 N. C. 418, 419, 21 S. E. 916. 

Mandamus.—There is now in this state, but one form of 
action, and the writ of mandamus is but a process of the 
court in that action. Belmont v. Reilly, 71 N. C. 260, 262. 

Applied in Wolfe v. Galloway, 211 N. C. 361, 190 S: EK. 213. 

Cited in Mitchell v. Henderson, 63 N. C. 643; Harkey v. 
Houston, 65 N. C. 137, 139; Abrams v. Cureton, 74 N. C. 523; 
Jones v. Mial, 79 N. C. 164, 167; dissenting opinion of Justice 
Walker in Turner v. McKee, 137 N. C. 251, 259, 49 S. E. 330; 
Henrietta Mills v. Rutherford County, 32 F. (2d) 570. 


§ 2. Division of judicial powers.—The judicial 
power of the State shall be vested in a court for 
the trial of impeachments, a Supreme Court, 
Superior Courts, courts of justices of the peace, 
and such other courts inferior to the Supreme 
Sourt as may be established by law. (Const; 1868; 
Convention 1875.) 

Editor’s Note.—Sec. 4 of the Constitution of 1868 was as 
ollows: “The judicial power of the State shall be vested 
n a court for the trial of impeachment, a Supreme Court, 


Superior Court, Court of Justices of the Peace, and special 
Sourts.”? This was amended to become Sec, 2 of the pres- 
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ent Constitution by the Convention of 1875. Sections 2 and 
3 of the Constitution of 1868, providing for a commission to 
report to the General Assembly rules of practice and pro- 
cedure and a code of North Carolina law, were omitted by 
the Convention of 1875. 

Judicial Power Vested in These Courts.—By this section 
the judicial power of the State is vested in a court for the 
trial of impeachments, a Supreme Court, Superior Court 
and special courts; the jurisdiction of special courts is de- 
fined by section 19 of this Article. State v. Pender, 66 N. 
So rola 

General county courts must be ranked among the “other 
courts” alluded to in this section and Art. 4, § 30. Meador 
v. Thomas, 205 N. C. 142,°146, 170 S. FE. 110. 

The office of justice of the peace is provided for and 
vouchsafed in this section of the Constitution. Ex parte 
Steele, 220 N. C. 685, 18 S. BE. (2d) 132. 

The Industrial Commission is primarily an administrative 
agency of the State in the administration of the Compensa- 
tion Act and its judicial powers are but incidental thereto, 
and the administration of the powers conferred by the statute 
is not in contravention of this section and Art. IV, § 12, of 
the Constitution. Heavner v. Lincolnton, 202 N. C. 400, 
162 S. EH. 909. 

Assembly May Abolish Courts Created by It.—The gen- 
eral assembly has the power to create county, municipal, 
and recorders’ courts, and a fortiori has the power to 
abolish or suspend a court created by it, even during the 
term of office of the judge of such court. Efird v. Board 
of Com’rs,, 219 N. C. 96, 12°>S. Be Gd) 8389: 

Assembly Cannot Abolish Superior Courts or Courts of the 
Justices of Peace.—The Superior Courts and Courts of Justices 
of the Peace were created by the Constitution, and the Gen- 
eral Assembly cannot abolish them. Rhyne v. Lipscombe, 122 
No gC. 6505 295S sb an57. 

Legislature Can Establish Criminal Courts.—Under this 
section, the Legislature can establish criminal courts. State 
v. Weddington, 103 N. C. 364, 9 S. E. 577. 

An act of the General Assembly establishing a criminal 
court for a certain county, is constitutional. State v. Gales, 
HE BN ALO PARR: 

Power to Determine Validity of Statute.—The courts of 
this state have the power and in a proper case it is their 
duty, in the exercise of the judicial power vested in them 
by the Constitution of this state to decide whether or not 
a statute is valid. State v. Brockwell, 209 N. C. 209, 211, 183 
Sip Leo. 

Cited in State v. Davis, 69 N. C. 495; State v. Spurtin, 80 
N. C. 362; Ewart v. Jones, 116 N. C. 570, 21 S. E. 787; Mc- 
Donald v. Morrow, 119 N. C. 666, 670, 26 S. E. 132; dissent- 
ing opinion of C. J. Faircloth in Caldwell v. Wilson, 121 
N. C. 425, 476, 28 S. E. 554; Mott v. Commissioners, 126 N. 
C. 866, 869, 36 S. E. 330; State v. Baskerville, 141 N. C. 811, 
813, 53 S.. E. 742; Belk’s Dept. Store v. Guilford County, 
22g, UCAS 441," 23 Sebamed) Sore 


§ 8. Trial court of impeachment.—The court 
for the trial of impeachments shall be the Sen- 
ate. A majority of the members shall be neces- 
sary to a quorum, and the judgment shall not 
extend beyond removal from and _ disqualifica- 
tion to hold office in this State; but the party 
shall be liable to indictment and punishment 
according to law. (Const. 1868.) 

Cited in State v. Hamme, 180 N. C. 684, 104 S. E. 174. 
Dissenting opinion of C. J. Faircloth in Caldwell v. Wilson, 
121 Ne Cs 4255°476, 28S: ES S54: 

§ 4, Impeachment.—The House of Represen- 
tatives solely shail have the power of impeaching. 
No person shall be convicted without the con- 
currence of two-thirds of the senators present. 
When the Governor is impeached, the Chief Jus- 
tice shall preside. (Const. 1868.) 


Cited in Jones v. Standard Oil Co., 202 N. C. 328, 162 S. 
E. 741. Dissenting opinion of C. J. Faircloth in Caldwell 
v. Wilson, 121 N. C. 425, 476, 28 S. E. 545; dissenting opin- 
ion of J. Clark in Mott v. Commissioners, 126 N. C. 866, 
8/78;5 3685.8.) 300: 

§ 5. Treason against the State.—Treason 
against the State shall consist only in levying 
war against it, or adhering to its enemies, giving 
them aid and comfort. No person shall be con- 
victed of treason unless on the testimony of two 
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witnesses to the same overt act, or on confession 
in open court. No conviction of treason or at- 
tainder shall work corruption of blood or for- 
feiture. (Const. 1868.) 


§ 6. Supreme Court.—The Supreme Court shall 
consist of a Chief Justice and four Associate Jus- 
tices. The General Assembly may increase the 
number of Associate Justices to not more than six 
when the work of the Court so requires. The 
Court shall have power to sit in divisions, when 
in its judgment this is necessary- for the proper 
dispatch of business, and to make rules for the 
distribution of business between the divisions and 
for the hearing of cases by the full Court. No 
decision of any division shall become the judgment 
of the Court unless concurred in by a majority of 
all the Justices; and no case involving a construc- 
tion of the Constitution of the State or of the United 
States shall be decided except by the Court en 
banc. All sessions of the Court ‘shall be held in the 
city of Raleigh. This amendment made to the 
Constitution of North Carolina shall not have the 
effect to vacate any office ur term of office now ex- 
isting unde: the Constitution of the State, and 
filled or held by virtue of any election or appoint- 
ment under the said Constitution, and the laws of 
the State made in pursuance thereof. (Const. 1868; 
Convention 1875; 1887, c. 212; 1935, c. 444.) 

Editor’s Note.—This section as it appeared in the Constitu- 
tion of 1868 [Section 8] read as follows: ‘The Supreme Court 
shall consist of a Chief Justice and four Associate Justices.” 
The number of Associate Justices was changed to two by the 
Convention of 1875, and again to four pursuant to Chapter 
212 of the Public Laws of 1887: This section was adopted 


in its present form pursuant to Chapter 444 of the Public 
Laws of 1935. 


§ 7. Terms of the Supreme Court.—The terms 
of the Supreme Court shall be held in the city 
of Raleigh, as now, until otherwise provided by 
the General Assembly. (Const. 1868; Convention 
1875.) ; 

Editor’s Note.—Sec. 9 in the Constitution of 1868 was as 
follows: “There shall be two terms of the Supreme Court 
held at the seat of government of the State in each year, 
commencing on the first Monday in January, and the first 
Monday in June, and continuing as long as the public in- 
terests may require.” This section was changed to the pres- 
ent Sec. 7 by the Convention of 1875. Subsequently the Gen- 
eral Assembly changed the time of holding the two terms 
to the first Monday in February and the last Monday in 
August. Ch. 178, Public Laws of 1881; Ch. 49, Public Laws 
of 1887; Ch. 660, Public Laws of 1901; Revisal, 1905, s. 1535. 

Cited in dissenting opinion of J. Walker in State v. Marsh, 
134 N. C. 184, 197, 47 S. E. 6. 


§ 8. Jurisdiction of Supreme Court.——The Su- 
preme Court shall have jurisdiction to review, 
upon appeal, any decision of the courts below, 
upon any matter of law or legal inference. And 
the jurisdiction of said court over “issues of 
fact” and “questions of fact” shall be the same 
exercised by it before the adoption of the Con- 
stitution of one thousand eight hundred and 
sixty-eight, and the court shall have the power 
to issue any remedial writs necessary to give it 
a general supervision and control over the pro- 
ceedings of the inferior courts. (Const. 1868; Con- 
vention 1875.) 

Cross Reference.—For a thorough treatment of the appel- 
late jurisdiction of the supreme court, see sections 1-277 
and 7-10 and annotations thereunder. 

Editcr’s Note.—Sec. 10 of the Constitution of 1868, changed 
to Sec. 8 of the present Constitution by the Convention of 


1875, read as follows: ‘“‘The Supreme Court shall have ju- 
tisdiction to review, upon appeal, any decision of the Courts 


” 
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below, upon any matter of law or legal inference; but no 
issue of fact shall be tried before this Court; and the Court 
shall have power to issue any remedial writs necessary to 
give it a general supervision and control of the inferior 
court.” 

What Reviewable.—On appeal to the Supreme Court, only 
error as to the law or legal inferences are reviewable upon 
the record in the case. Merchants Nat. Bank v. Howard, 
188 N. C. 543, 125 S. E. 126. See also, Barnes v. Teer, 218 
N. C. 122, 10 S. E. (2d) 614 (petition to rehear granted, 219 
N. C. 823, 15 S. E. (2d) 379); McKay v. Bullard, 219 N. C. 
589, 14 S. E. (2d) 657. 

The Supreme Court on appeal in a criminal action can 
review only. matters of law or legal inference. State v. 
Brewer, 202 N. C. 187, 152 S. E. 363. See State v. Anderson, 
208 N. C. 771, 182 S. E. 643. 

The competency, admissibility and sufficiency of the evi- 
dence in a criminal action is for the court, the weight, 
effect and credibility is for the jury, and on appeal the Su- 
preme Court can review only matters of law or legal infer- 
ence. State v. Harrell, 203 N. C. 210, 165 S. E. 551; Deb- 
nam vy. Rouse, 201 N. C. 459, 160 S. E. 471; Carter v. Mul- 
linax, 201 N. C. 783, 161 S. E. 486; State v. Casey, 201 N. 
C. 185, 159 S. E. 337; Woody Brothers Bakery v. Greens- 
boro Life Ins, Co., 201 N. ©. 816, 161 S.-H. 554; State v. 
Whiteside, 204 N. C. 710, 169 S. E. 711. 

This section empowers the Supreme Court to review on 
appeal any decision of the courts below, upon any matter 
of law or legal inference; and this is to be presented in ac- 
cordance with the mandatory rules of the Supreme Court. 
State v. Bittings, 206 N. C. 798, 801, 175 S. E. 299. See 
State v. Jackson, 211 N. C.. 202,189 S. &. 510. 

Theory of Trial in Lower Court Is Adhered to.—The prin- 
ciple that an appeal will be determined in accordance with 
the theory of trial in the lower court, is enforced by this 
court because of its limited jurisdiction as an appellate 
court under this section. Apostle v. Acacia Mut. Life Ins. 
Co., 208 N. C. 95, 179 S. E. 444. See Ammons v. Fisher, 208 
ING C712) ABZRSe 6479) 

“Issues of Fact’? Defined.—Issues of fact has been defined 
by the Court to mean “such matters of fact as are put in 
issue by the pleadings, and a decision of which would be 
final and conclude the parties upon the matters in contro- 
versy in the issue.’”? Battle v. Mayo, 102 N. C. 413, 435, 9 
S. E. 384. 


Teview of Issues of Fact.—The jurisdiction of the supreme 
court over issues of fact, under this section, will be assumed 
upon two conditions: 1. If the matter be of such an equitable 
nature as a court of equity under the former system took 
exclusive cognizance of. 2. If the proofs are written and 
documentary and in all respects the same as they were when 
the judge of the court below passed upon them. Worthy v. 
Shields, 99 N.C. 192. See Keener v. Finger, 70 N. C. 35. 

This prohibition of trials of “issues of fact’? by the Su- 
preme Courts extends to issues of fact as heretofore under- 
stood, and does not hinder that tribunal from trying such 
questions of fact as may be involved in a consideration of the 
propriety of continuing or vacating an order for a provisional 
injunction. MHeilig v. Stokes, 63 N. C. 612. 

The Supreme Court cannot consider a paper which, unre- 
lated to the trial, purports upon its face to have raised an 
issue of facts after the adjournment as to the recitals set 
forth in the commission given the presiding judge. State v. 
Graham, 194 N. C. 459, 465, 140 S. E. 26. 


Habeas Corpus.—No appeal to the Supreme Court lies 
upon the refusal of the judge, having jurisdiction, to re- 
lease the petitioner in habeas corpus proceedings, except 
in cases concerning the care and custody of children, the 
remedy being by application for the writ of certiorari which 
lies in the discretion of the appellate court. State v. Hooker, 
183) No Co 7632-1 Se by. 308s) tate: vz, Yates, 183) IN: C., 753, 
Ti Ss 2 33/5 Ln, re» Blake,.184 N.C. 278; 114 S. EB. 204. 

A decree in habeas corpus proceedings to determine the 
custody of a child as between its divorced parents is not 
appealable, the sole remedy being by certiorari to invoke 
the constitutional power of the Supreme Court to supervise 
and control proceedings of inferior courts. In re Ogden, 211 
N. C. 100, 189 S. E. 119. 

Writ of Certiorari.—Where an application for writ of cer- 
tiorari in the nature of a writ of error is made for the pur- 
pose of bringing up an appeal when the right of appeal is 
lost in the trial court by failure to file statement of case 
on appeal within the time allowcd, applicant must negative 
laches and show merit. State v. Moore, 210 N. C. 686, 188 
Ss. E. 421. 

Caveat to Will.—Under the provisions of this section 
the Supreme Court on appeal from an issue of devisavit 
vel non, involved in the trial of a caveat to a will, is 
confined to a consideration of assignments of error in 
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matters of law and legal inference. In re Will of Brown, 
194 N. C. 583, 140 S. E. 192. 

Reduction of verdict by the trial court involves a mat- 
ter of law reviewable by the Superior Court. Hyatt v. 
McCoy, 194 N. C. 760, 140 S. E. 807. 

Doplled in Hardy v. Heath, 188 N. C. 271, 277, 124 S. E. 
564; “ing v. Taylor, 188 N. C. 450, 124 S. E. 751; Caldwell 
v. Caldwell, 189 N. C. 805, 128 §. E. 329; Newton v. State 
Highway Commission, 194 N. C. 303, 139 S. E. 613; State v. 
Leonard, 195 N. C. 242, 141 S. E. 736; Gross v. Williams, 196 
N. C. 213, 145 S. E. 169; Lacy v. State, 195 N. C. 284, 141 S. 
E. 886; State v. Lawrence, 199 N. C. 481, 154 S. E. 7415 
Mehaffey v. Provident Life, etc., Ins. Co., 205 N. C. 701, 
172 S. E. 331; Misskelley v. Home Life Ins. Co., 205 N. C. 
496, 171 S. E. 862; Lightner v. Raleigh, 206 N. C. 496, 174 
S. E. 272; Alston v. Southern Ry. Co., 207 N. C. 114, 176 
Dy please 

Cited in Bledsoe v. Nixon, 69 N. C. 82, 85; State v. Swep- 
son, 82 N. C. 541; State v. Garrell, 82 N. C. 581, 583; Mc- 
Donald v. Morrow, 119 N. C. 666, 670, 26 S. E. 132; dissent- 
ing opinion of J. Clark in Wilson v. Jordan, 124 N. C. 683, 
705, 33 S. E. 139; Seaboard Air Lnie Railway Co v. Bruns- 
wick County, 198 N. C. 549, 152 S. E. 627; Tallassee Power 
Con yzebeaccek, 197° N.C, 735, 736, 150 S. 75103 State Vv. 
Freeman, 197 N. C. 376, 148 S. E. 450; McGuinn v. High 
Point, 219 N. C. 56, 13 S. E. (2d) 48; Warren v. Pilot Life 
Tash Gomeeise Nee s05, 9° S.oB,. (2d)* 479; 


§ 9. Claims against the State—The Supreme 
Court shall have original jurisdiction to hear 
claims against the State, but its decisions shall 
pe merely recommendatory; no process in the 
nature of execution shall issue thereon; they 
shall be reported to the next session of the Gen- 
eral Assembly for its action. (Const. 1868.) 


See notes under § 7-8. : 

Purpose of Section.—The original jurisdiction conferred 
upon the supreme court by this section, is for the benefit 
only of such plaintiffs, and to be used only in such cases, 
as cannot otherwise obtain a footing in court by reason of 
the State’s being a party. Bain v. State, 86 N. C. 49. 

It was intended by the provision of this section that per- 
sons who asserted that they held legal claims aganist the 
sovereign State, should here find a tribunal before which they 
might have, in proper cases, the legality of their claims 
adjudicated—a tribunal before which the sovereign State 
would, for a certain purpose, abdicate the privilege of ex- 
emption from liability to be sued and appear as any other 
litigant, to the end that its liability to the petitioner might 
be determined by the law. Cowles v. State, 115 N. C. 173, 
174, 179, 20 S. E. 384. 

Only Way State Can Be Sued.—The State cannot be sued, 
except as provided in this section. Burton v. Furman, 115 
N. C. 166, 171, 20 S. E. 443; Carpenter v. Atlantic, etc., R. 
Co. 184 N.C. 400, 114 S. EB. 693. 

Neither the State nor its subordinate agencies of govern- 
ment may be subject to suits or actions against it or them 
in its own courts or the courts of other states unless it has 
expressly consented to such suit. Dredging Company v. 
State, 191 Ne (C. 243, 131 S. FE. 665. 

The jurisdiction of the Supreme Court to hear claims 
against the State is confined to the powers given by this 
section and is not enlarged by the rules of procedure pre 
scribed by statute, and where the complaint presents only 
an issue of fact the proceeding will be dismissed. Cahoon 
V. Staten 20l) Ne 1 Ce o12, 160 S, EB. 183; : 

Jurisdiction Recommendatory Only.—The original jurisdic- 
tion given the Supreme Court to pass upon claims against 
the State or its subordinate agencies of government, which 
are not subject to suit or execution under judgment, are 
recommendatory to the Legislature only, as to the matters 
of law involved upon facts agreed to, or made to appear, 
and this Court does not pass upon conflicting evidence to 


determine the facts at issue. Dredging Co. v. State, 191 
N. C. 243, 131 S. EK. 665. See also, Rotan v. State, 195 N. 


GC.) 2917) 1418S He vos a : 

What Examination Confined To.—The jurisdiction conferred 
upon the Supreme Court by this section to hear claims 
against the State is confined to an examination of and ad- 
judication of the legal validity of such claims; no power to 
enforce its judgment is given the court; its decisions are 
merely recommendatory to the Legislature, who may pro- 
vide for the judgment of the claims, if it sees proper to do 
so. Baltzer v. State, 104 N. C. 265, 10 S. E. 153. 

Kind of Claims Reviewed. — The claim against the State 
must be such as, against any other defendant, could be 
reduced to judgment and enforced by execution. Bain vy. 
State, 86 N. C. 49. 
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Necessity of Question of Law.—The Supreme Court has 
not original jurisdiction to hear claims against the State 
in cases in which no question of law is involved. Miller v. 
State, 134 N. C. 270, 46 S. E. 514; Bledsoe v. State, 64 N. C. 
392. 

The Supreme Court will not recommend to the Legisla- 
ture the payment of a claim against the State, when no 
questions of law are involved, or when such questions are 
resolved against the claimant. Dredging Company vy. State, 
191 N. C. 243, 131 S. E. 665. 

A claimant against the State is not entitled to the rec- 
ommendatory jurisdiction of the Supreme Court upon pe- 
tition presented to it under the provisions of this section 
when no question of law is presented by the facts in the 
petition. Warren v. State, 199 N. C. 211, 153 S. E. 864. 

Repeal of Statute.—The repeal of statute under which a 
contract has been made between the plaintiff and the State 
in no way affects the plaintiff’s rights under the contract. 
Clements v. State, 76 N. C. 199, 

Matters of Small Value.—This section ought not to be 
invoked in matters of small value, particularly when there 
is no doubt about the law. The claimant should apply at 
once to the Legislature for relief. Sinclair v. State, 69 N. 
Cy 472 

Suit against Agent of State.—A suit prosecuted against 
an officer or agent who represented the State in conduct and 
liability, and wherein the State is the real party whose ac- 
tion will be controlled by the judgment and against which 
relief is sought, is a suit against the State, and not against 
its officer or agent, whose acts are alleged to have caused 
the injury complained of. Carpenter v. Atlanta, etc., R. 
Co., 184 N. C. 400, 114 S. E. 693. 

Action by Clerk for Fees.—The Supreme Court has not 
original jurisdiction of an action against the State by a 
clerk of the Superior Court for fees in an action instituted 
by the State and for which it has been adjudged liable. 
Miller v. State, 134 N. C. 270, 46 S. E. 514. 

Holder of State Bonds.—An owner and holder of a bond 
of the State and coupons past due thereon has a right to 
invoke the recommendatory jurisdiction of the Supreme 
Court to pass upon the validity of the coupons as a claim 
against the State, under this section. Horne vy. State, 82 
INGaeGors82: ; 

Issues of Fact.—The Supreme Court in the exercise of 
its recommendatory original jurisdiction to hear claims 
against the State will dismiss any action brought against 
the State where the sole issue is one of fact. Lacy v. 
state, 195 IN. CLeZe4i4imissemumaea: 

A claim against the State Highway Commission for 
damages arising from an alleged breach of contract in 
the building ot a State highway is a claim against the 
State, but when the only issues presented therein are 
ones of fact, the Supreme Court will not exercise its rec- 
ommendatory original jurisdiction, and the action will be 
dismissed. Lacy v. State, 195 N. C. 284, 141 S. E. 886. 

Applied in Rand v. State, 65 N. C. 194. Newton v. State 
Highway Commission, 194 N. C, 303, 139 §. EB. 613. 

Stated in O’Neal v. Wake County, 196 N. C. 184, 189,. 
145 S. E. 28; Yancey v. North Carolina State Highway, etc., 
Comm., 222 N. C. 106, 22 S. BE. (2d) 256. 

Cited in Battle v. Thompson, 65 N. C. 406; Boner vo 
Adams, 65 N. C. 639, 644; Baltzer v. State, 109 N. C. 187, 
13 S. E. 724; Blount vy. Simmons, 119 N. C 50, 25 S. E. 789; 
Pate v. Wilmington, etc., R. Co., 122 N. C 877, 881. 29 S. 
E. 334; dissenting opinion of J. Clark in Atlantic & N. CG 
R. Co. v. Dortch, 124 N. C. 663, 675, 33 S. E. 1014. Concur- 
ring opinion of J. Clark in Capital Printing Co. vy. Hoey, 
124 N- (C.. 767, 795, 33 S..5, 160; dissenting opinion of J. 
Clark in White v. Auditor, 126 N. 5/0, 598, 36 S. EB. 132. 


§ 10. Judicial districts for Superior Courts.— 
The State shall be divided into nine judicial 
districts, for each of which a judge shall be 
chosen; and there shall be held a Superior 
Court in each county at least twice in each year 
to continue for such time in each county as may 
be prescribed by law. But the General Assem- 
bly may reduce or increase the number of dis- 
tricts. (Const. 1868; Convention 1875. 


Editor’s Note.—Sec. 12 of the 
to the present Sec. 10 by the 
follows: ‘The State shall be 
districts, for each of which a 
shall hold a Superior Court in 
at least twice in each year. to continue for two weeks, un- 
less the business shall be sooner disposed of.’? Sec, 13 
made the apportionment of the twelve districts. There: are 


Constitution of 1868, changed 
Convention of 1875, read as 
divided into twelve judicial 
judge shall be chosen, who 
each county in said district 
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now twenty-one judicial districts in the State. 
7-68, et seq. 

Stated in Reid v. Reid, 199 N. C. 740, 155 S. E. 719. 

Cited in Shepherd v. Commissioners, 90 N. C. 115; Mec- 
Adoo v. Banbow, 63 N. C. 461; State v. Adair, 66 N. C. 
298; State v. Taylor, 76 N. C. 64; Rhyne v. Lipscomb, 122 
N. C. 650, 29 S. E. 57; State v. Stewart, 189 N. C. 340, 127 
S. E. 260. Dissenting opinion of J. Clark in Wilson v. Jor- 
dan, 124 N. C. 683, 705, 33 S. E. 139. 


G. S. $8 


§ 11. Residences of judges; rotation in judi- 
cial districts; and special terms.—Every judge 
of the Superior Court shall reside in the district 
for which he is elected. The judges shall preside 
in the courts of the different districts succes- 
sively, but no judge shall hold the courts in the 
same district oftener than once in four years; 
but in case of the protracted illness of the judge 
assigned to preside in any district, or of any 
other unavoidable accident to him, by reason of 
which he shall be unable to preside, the Gover- 
nor may require any judge to hold one or more 
specified terms in said district, in lieu of the 
judge assigned to hold the courts of the said 
district; and the General Assembly may by gen- 
eral laws provide for the selection of speciai or 
emergency judges to hold the Superior Courts 
of any county, or district, when the judge as- 
signed thereto, by reason of sickness, disability, 
or other cause, is unable to attend and hold said 
court, and when no other judge is available to 
hold the same. Such special or emergency 
judges shall have the power and authority of 
regular judges of the Superior Courts, in the 
courts which they are so appointed to hold; and 
the General Assembly shall provide for their 
reasonable compensation. (Const. 1868; Conven- 
tion 1875; 1915, c. 99.) 


As to judgment authorized to be entered by the clerk, see 
section 1-209 and notes thereto. 

Editor’s Note.—Sec. 14 of the Constitution of 1868 was as 
follows: ‘Every judge of a Superior Court shall reside in 
his district while holding his office. The judges may ex- 
change districts with each other with the consent of the 
Governor, and the Governor, for good reasons, which he shall 
report to the Legislature at its current or next session, may 
require any judge to hold one or more specified terms of 
said courts in lieu of the judge in whose district they are.” 
This section was re-written to read as the present Sec. 11 
through the clause ending with ‘“‘court of the said district.” 
The remainder of the present Sec. 11 was added by Ch. 
99, Public Laws of 1915, ratified by the people in November, 
1916, and effective Jan. 10, 1917. 

Proper Interpretation of Section.—The proper interpreta- 
tion of this section is, that while the Governor is taking a 
reasonable time for deliberation and acquiring information 
that will aid him in choosing a competent and worthy 
officer, he may. require an unoccupied judge to hold a speci- 
fied term or terms of the courts of the district to which 
the successor of the deceased judge will be assigned by the 
general law immediately upon such successor’s qualifica- 
tion. State v. Lewis, 107 N. C. 967, 12 S. E. 457, 13 S. E. 
247. 

Creation of Extra Term of Court.—The provisions of this 
section requiring the Judges to preside in the different 
districts successively, and prohibiting them from holding 
the courts in the same district oftener than once in four 
years, applies to the series of successive courts constituting 
a circuit or riding, and does not restrict the Legislature 
from creating an extra term of the superior court of a 
county and designating the resident judge to hold the same. 
State v. Monroe, 80 N. C. 373. 

An act authorizing the Governor of the State to appoint 
special terms of the superior courts, is not unconstitutional. 
State v. Ketchey, 70 N. C. 621. 


Inhibition Does Not Apply to Exchange Judges on Special 
Terms.—The inhibition contained in this section applies 
neither to the holding by any judge of the superior court 
of one or more regular terms of said court by exchange 
with some other judge, and with the sanction of the gov- 
ernor nor to the holding of special terms under the order 
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contemplated in said provision. State v. Turner, 119 N. C. 
841, 25 S. E. 810. 

The governor under this section, can require a judge of 
the superior court to hold a term of the court in a county 
not within his own district. And when the governor so au- 
thorizes and empowers a judge to hold such court, express- 
ing in the commission that it is done with his consent, and 
under that authority the judge holds the court, as between 
the judge and the suitors in the court, the consent and aw 
thority granted by the governor is equivalent to a command. 
State v. Watson, 75 N. C. 136. 

Appointment upon Death of Judge.—Upon the death of 
one of the judges of the superior courts, the guvernor has 
the authority under this section to require one of the other 
judges to hold one or more specified terms of the courts in 
the district assigned to the deceased judge. State v. Lewis, 
107) IN, C9675 le) Seabee sso. ee. 247. 

When Regular Judge Able to Hold Court.—Objection by 
the defendant charged with a capital felony to the authority 
of the judge assigned by the governor of the state to hold 
a special term of the superior court, upon the ground that 
the judge assigned to hold the courts of the district was in 
good health, and holding a term of the court in another 
county within the district, cannot be sustained as repug- 
nant to or-.unauthorized by this section. State v. Montague, 
190 N. C. 841, 130 S. KE. 838. 

Emergency judges, appointed under the provisions of our 
statute as to Supreme and superior court judges who have 
retired from active service in pursuance of the provisions 
of our Constitution, have no jurisdiction to hear and deter- 
mine, at chambers, a matter of mandamus, or when not 
holding a term of court assigned to them. Dunn v. Taylor, 
1860N5. Cs 254119 SS. E. 495." ConstacArt. LV, sec: 11. 

Under the system of rotation prescribed by this section, 
the judge holding the courts of a judicial district has ju- 
risdiction to act in all matters within the jurisdiction of the 
Superior Court, and by consent of parties, such judge may, 
out of term and in or out of the county and out of the dis- 
trict, sign a judgment affecting any matter within such ju- 
risdiction. Edmundson v. Edmundson, 222 N. C. 181, 186, 
22 S. E. (2d) 576, and cases cited therein. 

While this section provides for the appointment of emer- 
gency judges by statute, and our statute confers the power 
of their appointment upon the governor under the restric- 
tions of the Constitution that it may be done when the 
judge assigned thereto, by reason of sickness, disability or 
other cause, is unable to attend and hold the court, and 
when no other judge is available, the validity of the trial 
for a homicide during the designated term may not be 
maintained by the defendant upon his affidavit filed subse- 
quent to the trial, raising an issue as to whether the res- 
ident judge of the district was available at the time of the 
trial. State v. Graham, 194 N. C. 459, 140 S. E. 26. 

The power of special and emergency judges is defined and 
bounded by the words “in the court which they are so ap- 
pointed to hold,” and if not holding, they are without an- 
thority to approve special proceedings. Ipock yv. North Car- 
olina Joint Stock Land Bank, 206 N. C. 791, 796, 175 S. E. 
Wap 

Residence Requirement Does Not Confer Jurisdiction.— 
No jurisdiction is conferred upon a resident judge by the 
requirement of this section that every judge of the Superior 
Court shall reside in the district for which he is elected. 


Howard v. Queen City Coach Co., 211 N. C. 329, 331, 190 
S. E. 478. See also, Collins v. Wooten, 212 N. C. 359, 193 
Shy Day matey. 


Stated in Reid v. Reid, 199 N. C. 740, 155 S. E. 719; Greene 
vy. Stadiem, 197 N. C. 472, 149 S$. E. 685. 

Cited in State v. McGimsey, 80 N. C. 377; Delafield v. 
Mercer Construction Co., 115 N. C. 21, 20 S. E. 167; Mc- 
Donald v. Morrow, 119 N. C. 666, 670, 26 S. E. 132; Rhyne 
v. Lipscomb, 122 N. C. 650, 29 S. E. 57; Mott v. Commis- 
sioners, 126 N. C. 866, 869, 36 S. E. 330; Ward v. Agrillo, 
194 N. C. 321, 139 S. E. 451; Watson v, North Carolina R. 
Con 152 Na Geel, 67. On, tes 002, 


§ 12. Jurisdiction of courts inferior to Supreme 
Court.—The General Assembly shall have no 
power to deprive the judicial department of any 
power or jurisdiction which rightfully pertains 
to it as a coordinate department of the govern- 
ment; but the General Assembly shall allot and 
distribute that portion of this power and juris- 
diction which does not pertain to the Supreme 
Court among the other courts prescribed in. this 
Constitution or which may be established by 
law, in such manner as it may deem best; pro- 
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vide also a proper system of appeals; and regu- 
late by law, when necessary, the methods of 
proceeding in the exercise of their powers, of 
all the courts below the Supreme Court, so far 
as the same may be done without conflict with 
other provisions of this Constitution. (Const. 
1868; Convention 1875.) 


Cross References.—As to jurisdiction of superior courts, 
see § 7-63 and notes thereto; as to jurisdiction of justices, 
see § 7-121 et seq.; as to criminal jurisdiction of Record- 
er’s Court, see § 7-190; jurisdiction in municipal court, see 
§ 7-223; civil jurisdiction, § 7-246 et seq. ’ 

As to constitutionality of Compensation Act under this 
section see Art. IV, § 2 and notes thereto. 

Editer’s Note.—This section was added by 
of 1875, replacing Secs. 15, 16 and 17 of the 
1868 which were as follows: 


“Sec. 15. The Superior Courts shall have 


the Convention 
Constitution of 


exclusive orig- 
inal jurisdiction of all civil actions, whereof exclusive orig- 
inal jurisdiction is not given to some other courts; and of 
all criminal actions in which the punishment may exceed 
a fine of fifty dollars or imprisonment for one month.” 

“Sec, 16. The Superior Courts shall have appellate juris- 
diction of all issues of law or fact, determined by a Pro- 
bate Judge or a Justice of the Peace, where the matter in 
controversy exceeds twenty-five dollars, and of matters of 
law in all cases.” 

"Sec, 17. The clerks of the Superior Courts shall have 
jurisdiction of the probate of deeds, the granting of letters 
testamentary and of administration, the appointment of 
guardians, the apprenticing of orphans, to audit the ac- 
counts of executors, administrators and guardians, and of 
such other matters as shall be prescribed by law. All is- 
sues of fact joined before them shall be transferred to the 
Superior Courts for trial, and appeals shall lie to the Su- 
perior Courts from their judgment in all matters of law.” 

For the law distributing this power and jurisdiction to the 
inferior courts, see G. S., Ch. 7. 

In General.—The Constitution of North Carolina vests the 
General Assembly with power to allot and distribute in such 
manner as it may deem best, that portion of the power and 
jurisdiction of the judicial department, “‘which does not per- 
tain to the Supreme .Court among the other courts pre- 
scribed in this Constitution, or which may be established 
by law.” Edmundson y. Edmundson, 222 N. C. 181, 185, 
22, 5S) 3B. (2d)! 576, 

The General Assembly may create inferior courts to Su- 
perior Court if provision is made for appeal to the Supe- 
rior Court, subject to review by the Supreme Court upon 
further appeal, there being no conflict with other provi- 
sions of the Constitution. Jones v. Standard Oil Co., 202 
N. Gi 3287 162 S50 B a 

Cannot Delegate Power.—The provisions of this section 
giving the Legislature the authority to distribute that por- 
tion of the judicial power and jurisdiction of courts not 
pertaining to the Supreme Court, among other courts is re- 
stricted in its exercise to the Legislature itself, and may 
not be delegated by it; and where a recorder’s court has 
been already established, an act which authorizes the 
county commissioners to increase its jurisdiction in civil 
matters is unconstitutional. Durham Provision Co. v. Daves, 
190. No ’C 75 1280S esa oes 

Under the authority of this section, the General Assem- 
bly may create courts inferior to the Supreme Court by 
private act or by general statute which does not delegate 
its discretion, and provided such inferior courts do not have 
substantially the same powers as those of the Superior 
Courts, and are given a less extensive jurisdiction, with 
provisions for appeal from such inferior court to the Su- 
perior Courts, so that the constitutional powers and pro- 
visions relative to the Superior Courts are not invaded. 
Albertson v. Albertson, 207 N. C. 547, 178 S. E. 352. 

Acts Must Not Interfere with Vested Rights.—This_ sec- 
tion provides for the establishment of inferior courts by 
the Legislature; the acts passed for such purpose must not 
interfere with vested rights, or the constitutional rights of 
other parties. State v. Webb, 125 N. C. 243, 34 S. E. 430. 

Assembly May Abolish Courts Created by It.—The general 
assembly has the power to create county, municipal, and re- 
corders’ courts, a fortiori has the power to abolish or 
suspend a court created by it, even during the term of of- 
fice of the judge of such court. Efird v. Board of Com’rs, 
219’ N. C;, 96, 12 S.. E. Cd) 889. 

The superior court is. the court of final jurisdiction and 
has power to completely determine a controversy properly 
before it, and its judgment is final as to all matters of fact 
established in accordance with procedure and is subject to 
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appeal and review only on matters of law. State v. Carolina 
Scenic Coach Co., 218 N. C. 233, 10 S. E. (2d) 824. 
Recorder’s Court.—The jurisdiction of the recorder’s court 
is bestowed by the legislature under the authority of this 
section. Jones v. Brinkley, 174 N. C. 23, 25, 93 S. E. 372, 


Supreme Court Rules.—The Supreme Court is given, by 
this section of the Constitution, exclusive power to make 
its own rules of practice, without legislative authority to 
interfere, and in case of conflict the rules made by the 
Court will be observed. Cooper v. Commissioners, 184 N. C. 
615, 1137'S. Bl 5693) State v. Wardy 1849N2 C. 618, 113° S25. 
775; Hardy v. Heath, 188 N. C. 271, 124 S. E. 564. 

The Supreme Court is an organic branch of the State 
government, and not bound by acts of the Legislature un- 
dertaking to regulate its rules of practice. Herndon vy. Im- 
perial Fire Ins. Co., 111 N. C. 384, 16 S. E. 465. 

This section gives to the General Assembly power to regu- 
late proceedings in all the courts “below the Supreme 
Court,’’ but confers on the supreme court the exclusive 
power to regulate its own procedure. Horton vy. Green, 104 
N. C. 400, 10 S. E., 470. 


An allotment or division of jurisiction is within the 
contemplation of this section. The Legislature may there- 
fore allot inferior courts a portion of the jurisdiction of the 
Superior Court, providing also for the right of appeal. Es- 
sex Inv. Co. v. Pickelsimer, 210 N. C. 541, 543, 187 S. E. 
813, quoting Jones v. Standard Oil Co., 202 N. C. 328, 162 
Se 741. 

Cited in State v. Waldrop, 63 N. C. 507, 508; State v. 
Jarvis, 63 N. C. 556; Wilmington v. Davis, 63 N. C. 582; 
Simpson v. Jones, 82 N. C. 323; State v. Moore, 82 N. C. 
660; State v. Moore, 104 N. C. 743, 751, 10 S. E. 183; dissent- 
ing opinion of C. J. Faircloth in Caldwell v. Wilson, 121 N. 
C. 425, 476, 28 S. E. 554; dissenting opinion of J. Clark in Wil- 
son v. Jordon, 124 N. C. 683, 689, 33 S. E. 139; concurring 
opinion of J. Clark in In Re Gorham, 129 N. C. 481, 491, 40 
So bests ebrinkley: -v.. Smith, 1s0 (Nv Cr224 64s Sle doo. 
Rockwell v. Rowland, 137 N. C. 617, 626, 50 S. E. 319; Stata 
v. Lytle, 138 N. C. 738, 745, 51 S. E. 66; Settle v. Settle, 
141 N. C. 553, 564, 54 S. E. 445; State v. Baskerville, 141 
N. C. 811, 813, 53 S. E. 742; Castevens v. Stanly County, 211 
N. C. 642, 191 S. E. 739; Allen vy. Allemania Fire Ins. Co., 
213 IN. (C586, 197 ‘S. . 200; 


§ 18. In case of waiver of trial by jury.—In 
all issues of fact, joined in any court, the parties 
may waive the right to have the same deter- 
mined by a jury; in which case the finding of the 
judge upon the facts shall have the force and 
effect of a verdict by a jury. (Const. 1868.) 


For a thorough treatment of waiver of jury trial, see sec- 
tions 1-184 and 1-188 and annotations thereunder, 

Waiver of Indictment. — Section 15-140 authorizing the 
waiver of an indictment in the Superior Court by the de- 
fendant bound over from an inferior court, is constitutional 
and valid. State v. Jones, 181 N. C. 543, 106 S. E. 827. 

Waiver by Agreement.—Where the case on appeal recites 
that the parties agreed that the court might render judg- 
ment out of:term and out of the district, and the judgment 
recites the same, appellant’s contention that trial by the 
court had not been agreed upon cannot be sustained, since 
trial by jury would be impossible under the agreement that 
judgment might be rendered out of term and out of the dis- 
trict. Odom v. Palmer, 209 N. C. 93, 182 S. E. 741. 

Manner of Waiver Controlled by Statute.—Holmes Elec. 
Co. v. Carolina Power, etc., Co., 197°N. C. 766, 150 S. B. 
621. See also, Green Sea Lbr. Co. v. Pemberton, 188 N. C. 
$82, e125" on tes cbo: 

Attachment Proceedings.—In attachment and other ancil- 
lary proceedings it is competent for the court to find the 
facts from the affidavits and other evidence; and a party 
consenting to this mode of trial cannot afterwards demand 
a jury trial. Pasour v. Linberger, 90 N. C. 159. 

Findings of Court Are Conclusive.—Where a jury trial is 
waived, the findings by the court upon conflicting evidence 
are conclusive under this section, and are not subject to 
review upon appeal. Barringer v. Wilmington Sav., etc., 
Cos 207 Ni Gr 505, 177-Sa Bb. 9795¢ 

Cited in Lee v. Pearce, 68 N. C. 76, 89; Wilson v. Featker- 
stone, 120 N. C. 446, 27 S. E. 124; Rodwell v. Rowland, 137 
N. C. 61, 617, 626, 50 S. E. 319; Williamson vy. High Point, 
21S N& Ce 9657195,, Ss 9 90; 


§ 14. Special courts in cities—The General] 
Assembly shall provide for the establishment of 
special courts, for the trial of misdemeanors, in 
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cities and towns, where the same may be neces- 
sary. (Const. 1868.) 


See sections 7-185 et seq. 

In General.—This section was construed with Art. IV, § 
2 and Art. IV, § 30 in determining the meaning of “other 
courts” in the case of Meador v. Thomas, 205 N. C. 142, 
170 S. E. 110. 

This section held to modify Art. IV, § 27 in the cases of 
State v. Doster, 157 N. C. 634, 73 S. E. 111; Farmers’ Cot- 
ton Oil Co. v. Blue Ridge Gro. Co., 169 N. C. 521, 86 S. E. 
338. 

Constitutionality of Act Establishing Court.—A legislative 
enactment creating a municipal court for an incorporated 
city or town, and conferring thereon jurisdiction in a terri- 
tory extending one mile beyond its corporate limits over 
criminal cases concurrently cognizable in a justice’s court, 
is valid and does not contravene this section. State v, 
Brown, 159 N. C. 467, 74 S. E. 580. See also, Washington v. 
Hammond, 76 N. C. 33; State v. Collins, 151 N. C. 617; 
state y. Boyd, 175 N..c 791, 95 S. B. 161. 

Jurisdiction Confined tc Misdemeanors.—This jurisdiction 
of courts established under this section is confined to misde- 
meanors. State v. Walker, 65 N. C. 461; State v. Basker- 
wiles 141 SNe ea Olt, 2595 Oe -19,. (742s 

Appeal.—The legislature cannot give to courts established 
under this section a right of appeal direct to the Supreme 
Courts “State v. Lytle, 138 YN: C. 738,751 Si FE. 66. 

Quoted in Durham Provision Co. v. Davis, 199 N. C. 7, 
128 9. Oe: 

Cited in Wilmington v. Davis, 63 N. C. 582; Delafield v. 
Mercer Construction Co., 115 N. C. 21, 20 S. E. 167; State 
v. Higgs, 126 N. C. 1014, 1019, 35 S. E. 473; Singer Sew- 
ing Mach. Co. v. Burger, 181 N. C. 241, 107 S. E. 14; State 
v. Abernathy, 190 N. C. 768, 130 S. E. 619; Jones v. Stand- 
ara’ Ourco ale N.C, 628, 162 S: By 741. 


§ 15. Clerk of the Supreme Court.—The clerk 
of the Supreme Court shall be appointed by the 
Court, and shall hold his office for eight years. 
(Const. 1868.) 


§ 16. Election of Superior Court clerk.—A 
clerk of the Superior Court for each county shall 
be elected by the qualified voters thereof, at the 
time and in the manner prescribed by law fo1 
the election of members of the General Assem- 
bly. (Const. 1868.) 


See section 2-2. 

When Term Begins.—The term of office of a superior court 
clerk, elected in August, 1878, began on the first Monday of 
September following. Clarke v. Carpenter, 81 N. C. 309. 

Cited in Trustees v. McIver, 75 N. C. 76, 86; Rhyne v. Lips- 
combe, 122 N. C. 650, 29 S. E. 57; Rodwell v. Rowland, 137 
N. Ce 617, 621, 50° S02 E. 319; In te Styers’? Bstate, 202 N, Cc 
7155 1648 S2) BS 123; 


§ 17. Term of office.—Clerks of the Superior 
Courts shall hold their offices for four years. 
(Const. 1868.) 


See section 2-2, 

Cited in Rodwell v. Rowland, 137 N. C. 617, 621, 50 S. EK. 
Blowin re Styers* state, 2029 N.. (CG 715, 164 S.. BS 123%) In 
re Wright’s Estate, 200 N. C. 620, 158 S. E. 192. 


§ 18. Fees, salaries and emoluments.—The 
General Assembly shall prescribe and regulate 
the fees, salaries, and emoluments of all officers 
provided for in this article; but the salaries of 
the judges shall not be diminished during their 
continuance in office. (Const. 1868.) 


See secs. 138-1 et seq., and the notes thereto. 

The legislature may designate the compensation of these 
officials prior to the beginning of their terms and it should 
follow that the compensation may be declared a certain 
amount less the income tax on that amount. See § 105-141. 
See 11 N. C. Law Rev., 256. 

Legislature May Delegate Power to Fix Salary of County 
Court Judge.—The fixing of the salary of the judge of a 
county court is essentially a local matter which the gen- 
eral assembly may delegate to the commissioners of the 
county, and therefore subsec. 14 of sec. 1, ch. 519, Public- 
Local Laws of 1939, providing that the board of county com- 
missioners of Forsyth county should have the power to fix 
the salary of the judge of the county court, is a constitu- 
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tional delegation of the power of the legislature. Efird v. 
Board of Com’rs, 219 N. C. 96, 12 S. FE. (2d) 889. 

Prohibition of Salary Diminution Applies to Constitutional 
Courts.—The provision of this section that the salaries of 
judges shall not be diminished during their continuance in 
office applies only to judges of courts existing by virtue of 
the constitution and not to those established by legislative 
enactment. Efird v. Board of Com’rs, 219 N. C. 96, 12 S. 
FE. (2d) 889. 

Salaries Exempt From Taxation.—Where the constitution 
provides that the salaries of judges shall not be diminished 
during their continuance in office, the salaries are exempt 
from taxation. In the Matter of Taxation of Salaries of 
Judges, 131 N. C. 692, 42 S. E. 970. 

The constitutional restriction on the legislature not to 
diminish salaries of the judges during their continuance 
in office is still in force, unaffected or disturbed by the 
amendment of 1920, (as to income tax), and though their in- 
come from other sources may be taxed, a tax on their sal- 
arises during their term of office is to diminish their income 
from such source in contravention of the express terms 
of this section. Long v. Watts, 183 N. C. 99, 110 S. E. 765. 

See Note in 1 N. C. Law Rev. 39. 

Same—When Salaries Increased.—An increase of the sal- 
aries of the judges during a term of office is the fixing of 
their salary by the Legislature in such amount as in its 
judgment is a proper compensation for their services, and 
an attempt by an agency of the Legislature, either under 
actual or mistaken authority, to impose a tax thereon is an 
attempt to diminish these salaries during the term of of- 
fice. Long v. Watts, 183 N. C. 99, 110 S. E. 765. 

Same—Duty of Supreme Court to Pass upon Rights.—It 
is the duty of the Supreme Court to pass upon the rights of 
one of the judges of the State as a citizen thereof, when 
he, in a case properly presented, denies the constitutional 
right of the State or one of its designated agencies, to tax 
his salary paid to him as one of its judges, being in contra- 
vention of this section, prohibiting the Legislature from di- 
minishing the salaries of the judges during their continuance 
in office. Long v. Watts, 183 N. C. 99, 110 S. E. 765. 

Same—Compensation for Holding Extra Term.—The ad- 
ditional compensation of one hundred dollars given to a Su- 
perior Court Judge for services in holding a special term is a 
part of his salary. Buxton v. Commissioners. 82 N. C. 91. 


§ 19. What laws are, and shall be, in force.— 
The laws of North Carolina, not repugnant to 
this Constitution or to the Constitution and laws 
of the United States, shall be in force until law- 
fully altered. (Const. 1868.) 

Cited in State v. Hairston, 63 N. C. 451; State v. Basker- 
ville, 141 N. C. 811, 53 S. EB. 742. 

§ 20. Disposition of actions at law and suits 
in equity, pending when this Constitution shall 
go into effect, etc.—Actions at law and suits in 
equity pending when this Constitution shall go 
into effect shall be transferred to the courts 
having jurisdiction thereof, without prejudice by 
reason of the change; and all such actions and 
suits commenced before, and pending at the 
adoption by the General Assembly of the rules 
of practice and procedure herein provided for, 
shall be heard and determined according to the 
practice now in use, unless otherwise provided 
for by said rules. (Const. 1868.) 


As to Superior Courts becoming the successors of Courts 
of Equity see § 1 of this Article and notes thereto. 

Applied in Johnson v. Sedberry, 65 N. C. 1. 

Cited in Foard v. Alexander, 64 N. C. 69; Patton v. Ship- 
man, 81 N. C. 347; Reynolds y. Reynolds, 208 N. C. 578, 182 
Sy ,. 341. 

§ 21. Elections, terms of office, etc., of justices 
of the Supreme and judges of the Superior 
courts.—The justices of the Supreme Court shall 
be elected by the qualified voters of the State, 
as is provided for the election of members of the 
General Assembly. They shall hold their of- 
fices for eight years. The judges of the Su- 
perior Courts, elected at the first election under 
this amendment, shall be elected in like manner 
as is provided for justices of the Supreme Court, 
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and shall hold their offices for eight years. The 
General Assembly may, from time to time, pro- 
vide by law that the judges of the Superior 
Courts, chosen at succeeding elections, instead 
of being elected by the voters of the whole 
State, as is herein provided for, shall be elected 
by the voters of their respective districts. (Const. 
1868; Convention 1875.) 


See section 7-2. 

Editor’s Note.—To form this section, the Convention of 
1875 combined with some changes Secs. 2€ and 27 of the 
Constitution of 1868, which were as follows: 

“Sec, 26. The Justices of the Supreme Court shall be 
elected by the qualified voters of the State, as is pro- 
vided for the election of members of the General Assem- 
bly.” They shall hold their offices for eight years. The 
Judges of the Superior Courts shall be elected in like man- 
ner, and shall hold their offices for eight years; but the 
Judges of the Superior Courts elected at the first election 
under this Constitution shall, after their election, under the 
superintendence of the Justices of the Supreme Court, be 
divided by lot into two equal classes, one of which shall hold 
office for four years, the other for eight years. 

“Sec. 27. The General Assembly may provide by law 
that the Judges of the Superior Courts, instead of being 
elected by the voters of the whole State, as is herein pro- 
vided for, shall be elected by the voters of their respec- 
tive district.” 

Cited in Trustees v. McIver, 72 N. C. 76, 86; Opinion of 
judges, 114 N. C. Appx. 992, 927; Rhyne v. Libscombe, 122 
N. C. 650, 29 S. E. 57; Rodwell v. Rowland, 137 Ne CH 617; 
626; 50S. B. 319, 


§ 22. Transaction of business in the Superior 
Courts. — The Superior Courts shall be, at all 
times, open for the transaction of all business 
within their jurisdiction, except the trial of issues 
of fact requiring a jury. (Const. 1868.) 

Does Not Apply to Terms of Courts.—This section must 
be construed in connection with section 11 of this article, 
and does not apply to the terms of courts and matters con- 
nected therewith. Delfield v. Mercer Construction Co., 
115 Neel) 20) Sk. 1672 

Court of Clerk Not Included.—The phrase ‘‘superior court” 
in this section does not mean the court of the clerk. Mc- 
Adoo v. Benbow, 63 N. C. 461. 

Rendition of Judgment After Term.—Where the issues of 
fact had been disposed of by a consent verdict, and the court 
having jurisdiction of the case, clearly, and being always 
open, there is nothing in this clause of the Constitution 
which forbids the rendition of a judgment upon verdict after 
the expiration of the term, as well as during the term. Har- 
rell v. Peebles, 79 N. C. 26, 31. See, also, Shackelford v. 
Miller, 91 N. C. 181. 

Quoted in Edmundson v. Edmundson, 222 Ni Gy 1815.22 
Soa) 576; 

Cited in Foard v. Alexander, 64 N. C. 69; dissenting opine 
ion of Rodman v. Keener v. Finger, 70 N. C. 35, 52; Blue v. 
Blue, 79 N. C. 69, 73; Mott v. Commissioners, 126 NERC? 
866, 869, 36 S. E. 330; Marshall v. Kemp, 190 N. C. 491, 130 
Sai ie 298: 


§ 23. Solicitors and Solicitorial Districts.—The 
State shall be divided into twenty-one solicitorial 
districts, for each of which a solicitor shall be 
chosen by the qualified voters thereof, as is pre- 
scribed for members of the General Assembly, who 
shall hold office for the term of four years, and 
prosecute on behalf of the State in all criminal ac- 
tions in the Superior Courts, and advise the officers 
of justice in his district. But the General Assem- 
bly may reduce or increase the number of solicito- 
rial districts, which need not correspond to, or be 
the same as, the judicial districts of the State. 
(Const. 1868; 1941, ¢. 261.) 


Editor’s Note.—Section 29 of Article IV of the Consti- 
tution of 1868 read as follows prior to its amendment pur- 
suant to Chapter 261 of the Public Laws of 1941 ratified 
by vote of the people in November, 1942: “A solicitor shall 
be elected for each judicial district, by the qualified voters 
thereof, as is prescribed for members of the General As- 
sembly, whc shall hold office for the term of four years, 
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and prosecute on behalf of the State, in all criminal ac- 
tions in the Superior Courts, and advise the officers of 
justice in his district.” 

Public Laws 1927, c. 99, Public Laws *1929, c. 140, and 
Public Laws 1931, c. 367, proposed amendments to this sec- 
tion which were defeated. 

Issuance of Capias.—A solicitor is the most responsible of- 
ficer of the court and has been spoken of as “its right arm.” 
He is a constitutional officer and his duties are presented 
by the constitution. The court has not authority to give the 
solicitor discretion as to when a capias shall issue, this not 
being within his duties. State v. McAfee, 189 N. C. 320, 127 
S. E. 204; State v. Carden, 209 N. C. 404, 183 S. E. 898. 

Cited in Rhyne v. Lipscombe, 122 N. C. 650, 29 S. E. 57; 
Wilson v. Jordan, 124 N. C. 683, 691, 33 S. E. 139; Rodwell v. 
Rowland, 137 N. C. 617, 626, 50 S. E. 319; State v. Palmore, 
1890 New Got538. tal 7 wry, 599: 


§ 24. Sheriffs and coroners.—In each county 
a sheriff and coroner shall be elected by the 


qualified voters thereof as is prescribed for 
members of the General Assembly, and_ shall 
hold their offices for a period of four years. In 


each township there shall be a constable elected in 
like manner by the voters thereof, who shall hold 
his office for a period of two years. When there is 
no coroner in a county, the clerk of the Superior 
Court for the county may appoint one for special 
cases. In case of a vacancy existing for any cause 
in any of the offices created by this section, the 
commissioners of the county may appoint to 
such office for the unexpired term. (Const. 1868; 
HOB Wc modal) : 


As to sheriffs and constables, see sections 162-1, 151-1. 
to coroners, see section 152-1. 

Editor’s Note.—The effect of the amendment adopted pur- 
suant to Chapter 241 of the Public Laws of 1937 was ta 
change the terms of office of the sheriff and coroner from 
two years to four years. 

A sheriff occupies a constitutional public office, and a sher- 
iff takes office, not by contract, but by commission subject 
to the power of the legislature to fix fees and compensation 
for which the Constitution does not provide. Borders v. 
Clines 212) Ni vGe 428193 SSe5 sb. 

The term of office of sheriffs-elect begins on the first 
Monday in December next ensuing their election, and the 
constitutional amendment changing the term of office of 
sheriffs from two to four years, approved by the voters in 
the election of 1938, being in effect on the first Monday in 
December, the date of the beginning of the term of the sher- 
iffs elected in the 1938 election, their term of office is four 
years in accordance with the amendment then in effect. 
Freeman v. Cook, 217 N. C. 63, 6 S. E. (2d) 894. 

Deputy Sheriffs—While the office of sheriff is provided 
for by this section, the right of the sheriff to appoint 
deputies is a common law right and deputies appointed 
by the sheriff are public officers, but their duties and au- 
thority relate only to ministerial duties imposed by law 
upon the sheriff, in the performance of which they act for 
the sheriff in his name and right. Gowens vy. Alamance 
County. 2168 Nov C07, So. tae ed) 3595 

Intention Was Not to Restrict Powers of Constables.— 
The intention of those who drafted this section, when they 
wrote, “In each township there shall be a constable elected 
in like manner by the voters thereof, who shall hold his 
office for two years,” was not to restrict the powers and 
duties of the constables to the township in which they were 
elected, but to intersperse the constables throughout every 
part of the county. State v. Corpening, 207 N. C. 805, 806, 
178 S. EB.» 564: 

Vacancy after Expiration of Term.—Where a _ constable 
was elected in 1875 for two years, and no election was had in 
1877 a vacancy occurred which the county commissioners 
had the power to fill under this section. State v. Mclure, 
S4.4Ns, 151538 

Where, before the expiration of his term a sheriff is re- 
elected but dies before the expiration of that term, the com- 
missioners are entitled to appoint someone to fill the vacancy 
for the remainder of the first term and at the beginning of 
the next term should fill by appointment that vacancy also. 
People v. Smith, 81 N. C. 304. 

Cited in Boyle v. New Bern, 64 N. C. 664; Loftin v. Sow- 
ers, 65 N. C. 251; State v. Sigman, 106 N. C. 728, 730, 11 S. 
E. 520; Rodwell v. Rowland, 137 N. C. 617, 621, 50 S. E. 319. 


§ 25. Vacancies.—All vacancies 


As 


occurring in 
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the offices provided for by this article of the 
Constitution shall be filled by the appointment 
of the Governor, unless otherwise provided for, 
and the appointees shall hold their places until 
the next regular election for members of the 
General Assembly, when elections shall be held 
to fill such offices. If any person, elected or ap- 
pointed to any of said offices, shall neglect and 
fail to qualify, such offices shall be appointed to, 
held and filled as provided in case of vacancies 
occurring therein. All incumbents of said offices 
shall hold until their successors are qualified. 
(Const. 1868; Convention 1875.) 

Editor’s Note—This section is Sec. 31 of the Constitu- 
tion of 1868 as amended by the Convention of 1875 by the 
addition of the latter portion beginning with the words 
“for members.” an 

Limitation on Term Appointed For.—The provisions added 
to the original section were manifestly made, in view of the 
decision of the Supreme Court in People v. Wilson, 72_N. 
C. 155, and were intended to limit the tenure of the appoint- 
ers of the Chief Executive, whether to fill a vacancy caused 
by the death or resignation of an incumbent, or by the re- 
fusal of a person elected to qualify, to the time interven- 
ing between the making of the appointment and the next 
regular election for members of the General Assembly, to- 
gether with a reasonable interval for qualification. State v. 
Jones, 116 N. C. 570, 575, 21 S. E. 787. , 

Concurrence of Senate Unnecessary.—The general appoint- 
ing power is given to the Governor with the concurrence of the 
Senate; the power to fill vacancies, not otherwise provided 
for, is given to the Governor alone, and that, whether the 
Legislature is in session or not, and without calling the Sen- 
ate. N. C. v. Nichols, 68 N. C. 429. 

Meaning of “Until the Next Regular Election.” — The 
words “until the next regular election,’ in this section mean 
until the next regular election for the office in which a va- 
cancy has occurred. People v. Wilson, 72 N. C, 155. 

Refusal of Judge to Accept Office.—Where a person was 
elected judge of the Superior Court and declined to accept the 
office and never qualified there was a vacancy within the 
meaning of this section and the Governor had the power to 
fill such vacancy by appointing a successor. People v. 
Wilson, 72 N. C. 155. } ; 

Constables Not Included. — The provision in this section 
that ‘all incumbents of said offices shall hold until their 
successors are qualified,’ does not embrace the office of con- 
stable. State v. Mclwure, 84 N. C. 153. 

Cited in State v. Lewis, 107 N. C. 967, 976, 12 S. E. 457; 
13 S. E. 247; Ewart v. Jones, 116 N. C. 570, 21 S. E. 787; Rod- 
well v. Rowland, 137 N. C. 617, 621, 50 S. E. 319; State v. 
Baskerville, 141 N. C. 811, 53 S. E. 742. 


§ 26. Terms of office of first officers.—The 
officers elected at the first election held under 
this Constitution shall hold their offices for the 
terms prescribed for them respectively, next 
ensuing after the next regular election for mem- 
bers of the General Assembly. But their terms 
shall begin upon the approval of this constitu- 
tion by the Congress of the United States. 
(Const. 1868.) : 


Time of First Election—The next regular election for 
members of the General Assembly is to be held on the first 
Thursday in August 1870. Legislative Term of Office, 64 
N. C. Appx. 787. ; 

Cited in Loftin v. Sowers, 65 N. C. 251; People v. McKee, 
65 N. C. 257; Opinion of Judges, 114 N. C. Appx. 922, 927. 


§ 27. Jurisdiction of justices of the peace. — 
The several justices of the peace shall have 
jurisdiction, under such regulations as_ the 
General Assembly shall prescribe, of civil ac- 
tions, founded on contract, wherein the sum de- 
manded shall not exceed two hundred dollars, 
and wherein the title to real estate shall not be 
in controversy; and of all criminal matters 
arising within their counties where the punish- 
ment cannot exceed a fine of fifty dollars or 
imprisonment for thirty days. And the General 
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Assembly may give to the justices of the peace 
jurisdiction of other civil actions wherein the 
value of the property in controversy does not 
exceed fifty dollars. When an issue of fact shall 
be joined before a justice, on demand of either 
party thereto he shall cause a jury of six men 
to be summoned, who shall try the same. The 
party against whom the judgment shall be 
rendered in any civil action may appeal to the 
Superior Court from the same. In all cases of a 
criminal nature the party against whom the 
judgment is given may appeal to the Superior 
Court, where the matter shall be heard anew. 
In all cases brought before a justice, he shall 
make a record of the proceedings, and file the 
same with the clerk of the Superior Court for 
his county. (Const. 1868; Convention 1875.) 


Cross References.—For a thorough treatment of the civil 
jurisdiction justice of the peace, see annotations under sec- 
tions 7-121 and 7-122. As to their criminal jurisdiction, see 
annotations under section 7-129. 

Editor’s Note.—This section is Sec. 33 of the Constitution 
of 1868 with the following changes made by the Convention 
of 1875: Omission of the words ‘‘exclusive original’ before 
“jurisdiction” in line 2; omission of ‘‘all’ before “‘civil’’? in 
line 3; substitution of “thirty days” for ‘fone month’; ad- 
dition of the sentence beginning with ‘‘And’’; omission of 
the clauses ‘‘and, if the judgment shall exceed twenty-five 
dollars, there may be a new trial of the whole matter in the 
Appellate Court; but if the judgment shall be for twenty- 
five dollars or less, then the case shall be heard in the 
Appellate Court only upon matters of law” after the phrase 
“Superior court from the same” in line 15. 

Jurisdiction of Justice.—A justice of the peace can only 
exercise such powers as are conferred upon him by this 
section ot the Constitution, and the statutes in harmony 
therewith. His jurisdiction is special, not general, and his 
authority is not to be enlarged by principles of law appli- 
cable to courts of general jurisdiction; nor can he adopt 
methods of procedure not strictly allowed by law. State v. 
Jones, 100 N. C. 438, 6 S. E. 655. 

Same—Jurisdiction Concurrent.—The jurisdiction conferred 
upon justices of the peace to try civil actions, where the 
property in controversy does not exceed fifty dollars, is 
concurrent with that possessed by the superior court. Monta- 
gue v. Mial, 89 N. C. 137. 

Same—Waiver of Objection by Appearance. — Where the 
defendant is sued on two accounts before a justice of the 
peace separately stated, each appearing to be in amount 
coming within his jurisdiction, but together exceeding it, by 
his appearing and acknowledging his liability for the sum 
total he thereafter waives his right on appeal to set up the 
defense that in fact the two accounts were but one. Honig v. 
Hawa, 1949 IN. “€.' 208; 129) S)_B.. 1222. 

Section Does Not Embrace Damages.—The provisions in 
this section, authorizing the General Assembly to give the 
Justices of the Peace ‘jurisdiction of other civil actions 
wherein the property in controversy does not exceed fifty 
dollars,” is not a restriction, even by implication, to forbid 
conferring jurisdiction where damages and not property is 
in controversy. Malloy v. Fayetteville, 122 N. C. 480, 29 
S. E. 880, 

Contempt.—The constitutional restriction imposed by this 
section applies only to the administration of the law in the 
trial of criminal cases, and were not intended to affect the 
inherent or statutory powers possessed by these courts and 
conferred upon them as necessary to enable them to trans- 


‘act business and maintain a proper respect for their au- 


thority. C. S., 981, 983. 
Si panos 

Criminal Appeals.—The clause of this section providing 
that in criminal cases in a justice’s court, “the party against 
whom judgment is given may appeal to the superior court, 
where the matter shall be heard anew,” is for the benefit 
only of the party accused. State v. Powell, 86 N. C. 640. 

Appeal May Be Direct to Superior Court.—It is not re- 
quired that an appeal from a judgment of the justice of the 
peace be first taken to the general county court of the 
county, but the appeal may be taken directly to the Su- 
perior Court. McNeeley v. Anderson, 206 N. C. 481, 174 
Si siya, 000. 

“Thirty Days.”—“Thirty days,’”’ as used in this section, 
is not synonymous with ‘fone month:” It may be more or 
less. State v. Upchurch, 72 N. C. 146. 

Legislature Cannot Confer Justice’s Powers on Mayor. 


State v. Hooker, 183 N. C. 763, 111 
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—The Legislature cannot confer on the Mayor of a town 
the judicial powers of a justice of the peace in civil actions. 
This section confers exclusive original jurisdiction on justice of 
the peace wherever the sum demanded does not exceed two 
hundred dollars. Edenton v. Wool, 65 N. C. 379. But see 
Editor’s Note, supra. 

Establishment of Special Courts.—This section should be 
construed with section 12 and 14, and the latter sections 
modify the first named so as to authorize and empower the 
Legislature to establish special courts in cities and towns 
and confer jurisdiction upon the. without regard to its pro- 
visions and limitations. Farmers Cotton Oil Co. v. Blue Ridge 
Grocery Co., 169 N. C. 521, 86 S. E. 338; State v. Baskerville, 
141 N. C. 811, 53 S. E. 742. See also, State v. Doster, 157 
IN; a Casoe4 ss: B. L111. 

Justice’s Courts are Not Courts of Record.—Justice’s courts 
are not courts of record. Williams v. Bowling, 111 N. C. 
205) Slow, a8 176. 

Applied in State v. Vermington, 71 N. C. 264; State v. 
Dudley, 83 N. C. 660; Froelich v. Southern Express Co., 67 
N. C. 1; Singer Sewing Machine Co. v. Burger, 181 N. C. 
241, 107 S. E. 14. 

Cited in Wilminzton v. Davis, 63 N. C. 582; State v. Dea- 
ton, 65 N. C. 496; Froelick v. Express Co., 67 N. C. 1, 5; 
State v. Perry, 71 N. C. 522; State v. Buck, 73 N. C. 630; 
Pullen v. Green, 75 N. C. 215; State v. Threadgill, 76 N. C. 
17; Heyer v. Beatty, 76 N. C. 28; London v. Headen, 76 N. 
C. 72; State v. Edney, 80 N. C. 360; State v. Moore, 82 N. 
C. 660; State v. Watts, 85 N. C. 517; State v. Crook, 91 N. 
C. 536, 541; Durham v. Wilson, 104 N. C. 595, 598, 10 S. E. 
683; State v. Burton, 113 N. C. 655, 661, 18 S. E. 657; State 
v. Ivie, 118 N. C. 1227, 1230 24 S. BE. 539; McDonald v. Mor- 
row, 119 N. C. 166,126 Sabemises) Wilson v. Jordan, 124 Ne 
C. 683, 689, 3 S. E. 39; Mott v. Commissioners, 126 N. C. 866, 
880; 36 ‘S.°B: (330s Statemye ytle, 138 N.- Cs 6738) .9745; 
51 S:. EB. 66; Higgs-Loft Furniture Co. v. Clark, 191 N. C. 
369, 131 S. E. 731; Roebuck v. Short, 196 N. C. 61, 144 S. E. 
515; Miles v. Powell, 205 N. C. 30, 31, 169 S. E. 828. 


§ 28. Vacancies in office of justices.—When 
the office of justice of the peace shall become 
vacant otherwise than by expiration of the term, 
and in case of a failure by the voters of any 
district to elect, the clerk of the Superior Court 
for the county shall appoint to fill the vacancy 
for the unexpired term. (Const. 1868.) 

Conferring Authority on Governor.—A statute, conferring 
authority upon the Governor to fill vacancies in the office of 
justices of the peace, caused by the failure of the appointees 
of the General Assembly to qualify within the time therein 
prescribed, is not unconstitutional. Gilmer v. Holton, 98 N. 
Ci26;°37S. i. 8i2: 

Appointments Must Be Made by Clerk of Superior Court. 
—An examination of the Constitution reveals the fact that 
the only power or duty of a clerk of the Superior Court 
mentioned therein is in this section, which provides that va- 
zancies in the office of justice of the peace shall be filled 
by appointment by the clerk of the Superior Court, and this 
function of the office, we apprehend, must still be performed 
py the clerk alone. In re Barker, 210 N. C. 617, 619, 188 
So e205: 


§ 29. Vacancies in office of Superior Court 
clerki—In case the office of clerk of a Superior 
Court for a county shall become vacant other- 
wise than by the expiration of the term, and in 
case of a failure by the people to elect, the 
judge of the Superior Court for the county shall 
appoint to fill the vacancy until an election can 
xe regularly held. (Const. 1868.) 

Term of Appointee.—Under this section the appointee of 
the judge holds only until the next election at which mem- 
bers of the General Assembly are chosen. Rodwell v. Row- 
fand, 137 N. C. 617, 50 S. E. 319: 

Cited in Rodweli v. Rowland, 137 N. C. 617, 621, 50 S. E. 
319. 

§ 30. Officers of other courts inferior to Su- 
preme Court. — In case the General Assembly 
shall establish other courts inferior to the Su- 
preme Court, the presiding officers and clerks 
thereof shall be elected in such manner as the 
General Assembly may from time to time pre- 
scribe, and they shall hold their offices for a 
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term not exceeding eight years. (Convention 


1875. 

Editor’s Note.—This section was added by the Convention 
of 1875. 

Legislature May Elect Clerk.—Where a criminal court is 
created the legislature could either elect the clerk itself or 
devolve his election upon the people, or other constituency. 
White p-veneMartay.9 con Nar Ct 5banlS7eusomo. tenia 

May Provide for Election of Officers o- County Courts.— 
Under the provisions of this section, the Legislature is au- 
thorized to provide for the election of officers and clerks of 
General County Courts established by it, such courts being 
“other courts inferior to the Supreme Court’’ referred to in 
Art. IV, 8§ 2 and 14. Meador vy. Thomas, 205 N. C. 142, 
170) Ss) B..110: 

The word “election”? does not necessarily import a pop- 
ular election by the qualified electors, and the delegation 
of the power to elect judges of the general county courts 
to the county commissioners is not an unlawful delegation 
of legislative power, this section providing that they ‘shall 
be elected in such manner as the general assembly may 
prescribe.’””’ Meador v. Thomas, 205 N. C. 142, 170 S. E. 
110. 

Deprivation of Inferior Judge’s Office.—Where the Leg- 
islature has abolished a court inferior to the superior court 
of this state, the incumbent judge takes subject to this leg- 
islative right, and cannot successfully maintain that during 
the term of his office he has been thus deprived of his right 
of property guaranteed him by this section. Queen v. 
Comm ’rs, 193 N. €. 821, 138 S° EE. 310: 

Cited in Ewart v. Jones, 116 N. C. 570, 21 S. E. 787. 


§ 31. Removal of judges of the various courts 
for inability—Any judge of the Supreme Court, 
or of the Superior Courts, and the presiding of- 
ficers of such courts inferior to the Supreme 
Court as may be established by law, may be re- 
moved from office for mental or physical in- 
ability, upon a concurrent resolution of two- 
thirds of both houses of the General Assembly. 
The judge or presiding officer against whom the 
General Assembly may be about to proceed shall 
receive notice thereof, accompanied by a copy 
of the causes alleged for his removal, at least 
twenty days before the day on which either 
house of the General Assembly shall act there-. 
on. (Convention 1875.) 


Editor’s Note.—This section was added by the Convention 
of 1875. 
Cited in People v. Smith, 8: N. C. 304. 


§ 32. Removal of clerks of the various courts 
for inability—Any clerk of the Supreme Court, 
or of the Superior Courts, or of such courts in- 
ferior to the Supreme Court as may be estab- 
lished by law, may be removed from office for 
mental or physical inability; the clerk of the 
Supreme Court by the judges of said court, the 
clerks of the Superior Courts by the judge rid- 
ing the district, and the clerks of such courts 
inferior to the Supreme Court as may be es- 
tablished by law by the presiding officers of 
said courts. The clerk against whom _ proceed- 
ings are instituted shall receive notice thereof, 
accompanied by a copy of the cause alleged for 
his removal, at least ten days before the day ap- 
pointed to act thereon, and the clerk shall be en- 
titled to an appeal to the next term of the Super- 
ior Court and thence to the Supreme Court as 
provided in other cases of appeals. (Convention 
1875.) 

Editor’s Note.—This section was added by the Convention 
of 1875. 

Quoted in Stephens v. Dowell, 208 N. C. 555, 181 S. E. 
629, wherein city commissioners were held without author- 


ity to dismiss clerk of municipal court without notice and 
opportunity to be heard. 


§ 33. Amendments not to vacate existing of- 
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fices.—The amendments made to the Constitu- 
tion of North Carolina by this convention shall 
not have the effect to vacate any office or term 
of office now existing under the Constitution of 
the State, and filled, or held, by virtue of any 
election or appointment under the said Consti- 
tution and the laws of the State made in 
pursuance thereof. (Convention 1875.) 


Editor’s Note.—This section was added by the Convention 
of 1875. 

Legislature May Diminish Emoluments.—The Legislature 
has the constitutional power to diminish the emoluments of 
an office by the transfer of a portion of its duties to another 
office, and in such case the incumbent must submit. State 
v. Gales, 77 N. C. 283. 

Cited in Opinion of Judges, 114 N. C. Appx. 922, 928. 


IRL DGL Ee NV, 
Revenue and Taxation 


§ 1. Capitation tax; exemptions. — The Gen- 
eral Assembly may levy a capitation tax on 
every male inhabitant of the State over twenty- 
one and under fifty years of age, which said tax 
shall not exceed two dollars, and cities and 
towns may levy a capitation tax which shall not 
exceed one dollar. No other capitation tax shall 
be levied. The commissioners of the several 
counties and of the cities and towns may exempt 
from the capitation tax any special cases on ac- 
count of poverty or infirmity. (Const. 1868; Ex. 
Sess. 1920, c. 93.) 


For article on property and poll tax limitations under 
this section and section 6 of this article, see 18 N. C. Law 
Rev. 275. 

Editor’s Note.—This section was changed pursuant to Ch. 
93, Public Laws of 1920, extra session, from Sec. 1 in the 
Constitution of 1868 which was as follows: “The General As- 
sembly shall levy a capitatiun tax on every male inhabit- 
ant of the State over twenty-one and under fifty years of 
age, which shall be equal on each, to the tax on property 
value at three hundred dollars in cash. The Commissioners 
of the several counties may exempt from capitation tax in 
special cases, on account of poverty and infirmity, and the 
State and county capitation tax combines shall never ex- 
ceed two dollars on the head.” 

Effect of Amendment on Bonds Purchased Prior Thereto. 
—The amendment will not have the effect of relating back 
and invalidating taxation on the polls in a school district 
which had met the constitutional requirement before the 
amendment had become the law; for such would have the 
effect of impairing vested rights existing under a _ valid 
contract. Board v. Bray Bros. Co., 184 N. C. 484, 115 S. E. 
47; Hammond v. McRae, 182 N. C. 747, 110 S. E. 102. 

The amendment will invalidate taxation of the polls in 
a township where the electors therein voted’ for the levy 
ot a poll tax of six dollars in addition to the regular poil 
tax of two dollars although the election was held and the 
tax in question was voted before the amendment of this 
section. Dixon v. Board of County Com’rs, 200 N. C. 215, 
156 S. E. 852. 

Taxation for State and County Purposes Limited.—Taxa- 
tion, for State and county purposes combined, for the cur- 
rent and necessary expenses of the county government and 
new debts, cannot. exceed the constitutional limitation. 
French v. Board, 74 N. C. 692; Southern R. Co. v. Board, 
148 N. C. 220, 61 S. E. 690. 

No Limit on Taxation for Payment of Debts.—There is no 
limitation, however, of the power of taxation, upon either 
State or county, for the payment of their lawful debts, 
created before the adoption of the Constitution. French v. 
Board, 74 N. C. 692; Brothers v. Commissioners, 70 N. C. 
726. 

When Limitation May Be Exceeded.—Without special leg- 
islation a county may not authorize a levy of tax, exceeding 
the constitutional limitation upon the poll or property, to 
provided for a sinking fund to pay the principal and interest 
on bonds to be issued by it for highway purposes. It is 
otherwise as to a six months period of public schools re- 
quired by Article IX, sec. 3. Bennett v. Board, 173 N. C. 625, 
92 S. E. 603. See, also, Ballou v. Board, 182 N. C. 473, 
475, 109 S. E. 628. 

The limitation as to the levy on poll tax prescribed by this 
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section, does not apply to the levy of a special tax by a 
county for road purposes, authorized by the Legislature sub- 
mitted to the vote of the electors of the county and duly 
approved by them. Moose v. Board, 172 N. C. 419, 90 S. E. 
441. 

Section Does Not Apply to Municipal Corporations.—The 
restriction that the State and county tax combined shall 
never exceed $2 on the poll, applies only to State and county 
taxation, and not to municipal or quasi public corporations 
other than counties. Perry v. Commissioners, 148 N. C. 521, 
62 S. E. 608. 

Cited in concurring opinion of J. Dick in University R. 
Co. v. Holden, 63 N. C. 410, 431; Street v. Board, 70 N. C. 
664; Clifton v. Wynne, 80 N. C. 146; Cromartie v. Commis- 
sioners, 85 N. C. 211, 217; Parker v. Board, 104 N. C. 166, 
168, 10 S. E. 137; Redmound v. Tarboro, 106 N. C. 122, 137; 10 
S. E. 845; Board v. Commissioners, 137 N. C. 310, 313, 49 S. 
FE. 353; Pace v. Raleigh, 140 N. C. 65, 52 S. E. 277; Kitchen v. 
Wood, 154 N. C. 565, 70 S. E. 995; Ingrain v. Johnson, 172 
N. C. 676, 90 S. E. 805; Parvin v. Board, 177 N. C. 508, 99 
S. E. 432; Director General v. Commissioners, 178 N. C. 449, 
1010S, FE. 91. 


§ 2. Application of proceeds of State and 
county capitation tax. — The proceeds of the 
State and county capitation tax shall be applied 
to the purposes of education and the support of 
the poor, but in no one year shall more than 
twenty-five per cent thereof be appropriated to 
the latter purpose. (Const. 1868.) 


Section Orly Applies to General Purposes. — An objection 
that an act applies a part of the county capitation tax to 
the use of the public roads in violation of this section, which 
appropriates the State and county poll tax “to the purposes of 
education and the support of the poor,’’ can not be sustained, 
as that provision applies to the levy of taxation for general, 
not special, purposes. Crocker vy. Moore, 140 N. C. 429, 53 S. 
E. 229. 

Percentage Denoted to School Purpose.—Not less than 75 
per cent of the capitation tax must be devoted to school pur- 
poses. Board v. Board, 127 N. C. 263, 37 S. EB. 261. 

Power of Legislature as to Indigents.—It is the exclusive 
right of the Legislature to determine and declare by whom 
and how the indigent of the State entitled to support shall be 
ascertained, and from what fund and by whom allowances 
for their support shall be made. Board v. Commissioners, 
DS SN Ci37oe 1s Se bool. 

Cited in Parker v. Board, 104 N. C. 166, 168, 10 S. E. 137; 
Redmond v. Tarboro, 106 N. C. 122, 137, 10 S. E. 845; Board 
v. Commissioners, 137 N. C. 310, 311, 49 S. E. 353; County 
Board v. Board, 150 N. C. 116, 63 S. E. 724, concurring opin- 
ion of C. J. Clark in Waystaff v. Central Highway Comm., 
177, ING, 354, o08;099 oO. bt, 


§ 3. State taxation—The power of taxation 
shall be exercised in a just and equitable manner, 
and shall never be surrendered, suspended or 
contracted away. ‘Taxes on property shall be uni- 
form as to each class of property taxed. ‘Taxes 
shall be levied only for public purposes, and every 
act levying a tax shall state the object to which 
it is to be applied. The General Assembly may 
also tax trades, professions, franchises, and in- 
comes: Provided, the rate of tax on income shall 
not in any case exceed ten per cent (10%), and 
there shall be allowed the following exemptions, 
to be deducted from the amount of annual in- 
comes, to wit: for a married man with a wife liv- 
ing with him, or to a widow or widower having 
minor child or children, natural or adopted, not 
less than $2,000; to all other persons not less than 
$1,000, and there may be allowed other deductions 
(not including living expenses) so that only net in- 
comes are taxed. (Const. 1868; 1917, c. 119; Ex. 
Sess. 1920; c. 93; Ex? Sess.° 1924, ce. 115; 1935, c. 


248.) a 
Editor’s Note.—Sec. 3 of the Constitution of 1868 read as 
follows: ‘‘Sec. 3. Laws shall be passed taxing, by a uni- 


form rule, all moneys, credits, investments in bonds, stocks, 
joint-stock companies or otherwise; and, also, all real and 
personal property according to its true value in money. 
The General Assembly may also tax trades, profession fran- 
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chises, and incomes, provided that no income shall be taxed 
when the property, from which the income is derived, is 
taxed,” 

The first amendment was made pursuant to Ch. 119, 
Public Laws of 1917, by the addition of the following pro- 
viso after the word ‘money’: ‘‘Provided, notes, mort- 
gages, and all other evidence of indebtedness given in good 
faith for the purchase price of a home, when said purchase 
price does not exceed three thousand dollars, and said notes, 
mortgages, and other evidence of indebtedness shall be 
made to run for not less than five nor more than twenty 
years, shall be exempt from taxation of every kind: Pro- 
vided, that the interest carried by such notes and mort- 
gages shall not exceed five and one-half per cent.” 

The second amendment was made pursuant to Ch. 93, 
Public Laws of 1920, extra session, by the repeal of the 
clause “provided that no income shall be taxed when the 
property, from which the income is derived, is taxed’? and 
the addition of the proviso beginning with the words ‘“Pro- 
vided, the rate of tax on incomes.” 

The third amendment was made pursuant to Ch. 115, 
Public Laws of 1924, extra session. ‘The proviso added in 
1917 was repealed and for it was substituted the three pro- 
visos now appearing as the second paragraph of Sec. 3. 

Chapter 248, Public Laws of 1935, repealed the -entire sec- 
tion except for the last sentence and provisos, and substituted 
the present first three sentences in lieu thereof. 

This section provides that the General Assembly may 
tax trades and professions; and while this clause does not 
expressly apply the rule of uniformity to taxes imposed on 
trades and professions it has been judicially determined 
that the rule applies to these taxes as well as to taxes on 
property. Roach v. Durham, 204 N. C. 587, 591, 169 S. E. 
149, 

The power to levy taxes is the exclusive province of the 
legislature, and the superior court has no jurisdiction of 
an action the nature and purpose of which is to discover, 
to list and assess for taxation, property which has es- 
caped taxation. Henderson County v. Smyth, 216 N. C. 
421; coms pe. (2d)! 136, 

Taxes can be levied only for public purposes. Palmer v. 
Hayweod County, 212 N. C. 284, 193 S. E. 668, 113 A. L,. 
R. 1195. 

What May Be Taxed.—All taxes must be levied upon the 
poll or upon property; or, in the nature of a license, upon 
“trades, professions, franchises and incomes.’ State v. Bal- 
lard, 1122 N. C. 1024, 1026, 29 S. EK. 899. 

Under this section all property, real and personal, is sub- 
ject to taxation, unless exempt from taxation by the Con- 
stitution. Hardware Mut. Fire Ins. Co. v. Stinson, 210 N. 
C. 69, 185 S. BF. 449. 

What “Property” Includes.—It seems that the word 
“property” is used by the Constitution in a sense to make 
it exclude “money, credits, investments in bonds,” etc. Pul- 
len v. Raleigh, 68 N. C. 451. 

The words ‘‘all real and personal property,” in this sec- 
tion are to be taken in their most comprehensive legal im- 
port, and include every kind of real and personal property 
whatever, not excepting the several classes of personal prop- 
erty expressly mentioned in the first clause of the section. 
Redmond v. Commissioners, 106 N. C. 123, 10 S. E. 845. 

This section includes both tangible property, and taxes 
on “trades, professions, franchises, and incomes.’ Great 
Atlantic & Pacific Tea Co. v. Doughton, 196 N. C. 145, 
144 S. E. 701. 

Property Is Taxable without Regard to Ownership.—In 
Latta v. Jenkins, 200 N. C. 255, 156 S. E. 857, it is said: 
By virtue of the provisions of this section, all property, 
real and personal, in this State, is subject to taxation, in 
accordance with a uniform rule, under laws which the 
General Assembly is required by the Constitution to en- 
act, without regard to its ownership, and without regard 
to the purposes for which specific property is held, unless 
exempted by or under the provisions of section 5 of this 
article. Salisbury Hospital v. Rowan County, 205 N. C. 8, 
10, 169 S. E. 805. 

Equality in Levying of Excise Tax.—Section 11, ch. 127, 
Public Laws 1937, cannot be construed as imposing an ex- 
cise tax upon the receipt of proceeds of life insurance pol- 
icies issued to the beneficiary who retains all rights and lia- 
bilities thereunder, in addition to imposing an inheritance 
tax on the proceeds of policies issued to the insured or in 
which he retains some incidents of ownership, since such 
excise tax would have to be computed in accordance with 
graduated scale on .the basis of the amount of insurance to- 
gether with the value of the estate o- the legacy or the 
distributive share, and thus would produce inequality in the 
levying of such excise tax in contravention of this section. 
Wachovia Bank, etc., Co. v. Maxwell, 221 N. C. 528, 20 
S. E. (2d) 840. 
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The tax on income, imposed by the Revenue Acts of this 
State, is not a tax on property, within the meaning of 
the requirement of this section that property shall be taxed 
according to its true value in money. State v. Kent-Cof- 
fey Mfg. Co., 204 N. C. 365, 371, 168 S. E. 397. 

Under this section which limits income taxes to a maxi- 
mum of six per cent, any attempted increase in productivity 
of this field of revenue had to come at the expense of the 
small income man, and this is what has happened. See 11 
N. C. Law Rev., 255. 


Tax Must Be Uniform.—This section imperatively requires 
that all real and personal property be taxed by a uniform 
rule according to its true value in money. Pocomoke Guana 
Co. v. Biddle, 158 N. C. 212, 73 S. E. 996. 

The only constitutional restriction upon the power of the 
Legislature in classifying vocations and laying a tax of a 
different amount upon the different occupations is that the 
tax shall be uniform upon all in each classification. Dalton 
v. Brown, 159 N. C. 175, 75 S. E. 40. 


Chapter 30, Public Laws of 1937, providing for the li- 
censing of dry cleaners and pressers by the commission set 
up in the act, construed in pari materia with chapter 337, 
Public Laws of 1939, exempting from the provision of the 
act fourteen counties of the state, is held unconstitutional, 
whether the license fee therein imposed in addition to the 
license prescribed by the Revenue Act be considered a state 
tax or not, since it places a burden upon those engaged in 
the specified business in a portion of the state which is 
not imposed upon those engaged in the same business in 
other parts of the state without any reasonable basis of 
classification, and therefore discriminates within the class 
and accords a privilege and immunity to some not accorded 
to others. State v. Harris, 216 N. C. 746, 6 S. E. (2d) 854, 
128 A. L. R. 658, 


When Tax Is Uniform.—A tax is uniform when it is equal 
upon all persons belonging to the described class upon which 
it is imposed. Gatlin v. Tarboro, 78 N. C. 119; State v. 
Danenberg, 151 N. C. 718, 66 S. E. 301,-26 Ll. R. A. (CN. S.) 
890; Leonard vy. Maxwell, 216 N. C. 89, 3 S. E. (2d) 316. 

A tax is uniform and consistent with this section when it 
is equal on all persons in the same class, and hence a tax 
imposed on hotel keepers, which exempts from taxation those 
whose yearly receipts are less than $1,000, is not unconstitu- 
tional. Cobb v. Commissioners, 122 N. C. 307,'30 S. E. 338. 

A tax imposed to raise moneys for Employees’ Retirement 
Fund is for a public purpose and the Act provides benefits 
to thousands of teachers and employees of this State with- 
out discrimination, and therefore the tax does not offend 
this section. Bridges v. Charlotte, 221 N. C. 472, 20 S. E. 
(2d) 825. 

Whom Tax on Occupation Must Reach.—A tax upon an oc- 
cupation must reach all who follow it—all of a class, either 
of persons or things. Worth v. Petersburg R. Co., 89 N. G 
301, 302: 

Reasonableness of Classification.—See 
tions 105-98, 105-118. 

The power of the Legislature to classify subjects for the 
purpose of taxation is flexible, and the reasonableness of 
any classification will generally be construed with reference 
to the facts of the particular case, the predominant limi- 
tation on the power to classify being that the classification 
must be reasonable and not arbitrary and must rest upon 
scme substantial difference between the classes, and that 
the burden must be equal upon all in the same class, and 
a special classification by statute of wholesale grocers 
operating a cold storage chamber of some character for the 
preservation of fresh meats, as distinguished from those 
who handle only canned meats not requiring refrigeration, 
is a reasonable classification imposing an equal burden 
upon all of the class, and is constitutional and _ valid. 
Southern Grain Provision Co. v. Maxwell, 199 N. C. 661, 
LS SY Deve 

The classification must not be arbitrary or unjust, but 
must be based on substantial and reasonable differences 
between such classes. Great Atlantic & Pacific’ Tea Co. 
v. Doughton, 196 N. C. 145, 144 S. E. 701. 


While the provisions of this section do not expressly ap- 
ply to taxes on trades, professions, franchises and incomes, 
it does apply to such taxes from its inherent justice, but 
the General Assembly has the power to classify trades, 
professions, franchises and incomes for taxation where the 
classifications are reasonable and not arbitrary and are 
based upon substantial differences between the classes and 
apply equally to all within the classification. Great A. & 
P. Tea Co. v. Maxwell, 199 N. C. 433, 154 S. E. 838. 

The classification of subjects for taxation must be based 
upon reasonable distinctions and must apply equally to all 
within each class defined. Snyder v. Maxwell, 217 N. C. 
617, 9 S. E. (2d) 19. This rule applies to municipal cor- 


notes under  sec- 
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porations taxing trades or professions. 
vard, 217 N. C. 269, 7 S. E. (2d) 542. 

Classification of Mechanical Vending Devices.—While the 
legislature may not classify mechanical vending machines in 
accordance with the kinds of merchandise sold by such ma- 
chines in levying privilege taxes on their use, since the 
manner in which the article is sold is the same in all in- 
stances and the economic advantages in this method of sale 
may be regarded as the same, it may classify mechanical 
vending devices for the purpose of taxation and make a 
further classification or sub-classification in accordance with 
the quantity or kind of commodities sold by such method 
when such classifications are based upon real and reasonable 
distinctions. Snyder v. Maxwell, 217 N. C. 617, 9 S. E. 
(2d) 19. 

Classifying Dealers in Different Kinds of Merchandise.— 
The requirement of this section that all taxes shall be uni- 
form does not prohibit a municipality, which is empowered 
to tax persons engaged in mercantile business, from classify- 
ing dealers in a particular kind of merchandise, separately 
from those whose business it is to sell other articles falling 
within the same generic terms. Rosenbaum v. New Bern, 118 
N= ©) BBY 2472S. gig le 

Tax Based on Volume of Business.—A tax levied quarterly 
by a town, under authority of an act of the General Assembly, 
upon all traders doing business in the town, “of $1 for 
every $1,000 worth of goods sold during the preceding 
quarter,” is uniform and constitutional. Gatlin v. Tarboro, 
Tae Nes or 119. 

Tax Based on Counties in Which a Firm Does Business. 
—An act taxing every meat packing house doing business 
in the State $100 for each county in which such business is 
carried on is valid. Lacy v. Armour Packing Co., 134 N. C. 
Ai VARS RM LES 

Basing Taxes on Size of City in Which Business Located. 
—In act imposing an annual graduated license tax on the 
business of buying and selling fresh meats from offices, 
stores, vehicles, etc., in cities of 12,000, 8,000, and under 
8,000 inhabitants, respectively, is not unconstitutional, as 
not being uniform and in not imposing a license if the busi- 
ness is carried on outside a city or town; it being uniform 
as to all within each class. State v. Carter, 129 N. C. 560, 
40S... 11. 

Taxing Shares of Stock in a National Bank.—Shares of 
stock in a National Bank are proper subjects of State, 
county and municipal taxation. Such shares owned by non- 
residents are to be taxed in the city or town where the 
Bank is located and not elsewhere. Kyle v. Commissioners, 
To mN, (Oe 445. 

Taxing Cotton by Bale.—An act to provide improved mar- 
keting facilities for cotton, which enacts that on each bale 
of cotton ginned in North Carolina for two years, twenty- 
five cents shall be collected to specially guarantee the State 
warehouse system against loss, is not in derogation of this 
section. Bickett v. State Tax Comm., 177 N. C. 433, 99 S. 
Ba 418: 

Tax on Indictments.—A tax on indictments, civil suits, 
etc., is not a tax within the meaning of this section. State 
Ve eNutt; 79. Ne C.. 263. 

Inheritance Tax.—An inheritance tax is in the nature of 
an excise tax, or one on acquiring property or inheriting 
from a decedent, and does not come within the prohibition 
as to taxing an income upon property when the property 
itself is taxed and its imposition rests with the legislative 
power. In re Davis, 190 N. C. 358, 130 S. E. 22. 

License on Business of Hauling Timber.—An act requir- 
ing a license of anyone who carried on the business of haul- 
ing timber in a certain county, grading the license with 
reference to the number of horses driven to the wagon used 
is not repugnant to this section. State v. Bullock, 161 N. 
51223, 75 ©... O42; 

Zoning Cities—An act authorizing the division of a 
city into several zones for the purpose of fixing an ad 
valorem basis of real estate for taxation, uniform within 
each zone, but classified in accordance with destiny of 
population. character of building, etc., violates the man- 
datory provisions of our Constitution. that within its cor- 
porate limits all taxable property shall be by a uniform 
rule and ad valorem. Anderson v. Asheville, 194 N. C. 
17, fid8 wan tye Fld. 

Exception of Farm Products.—The exception of ‘farm 
products purchased from the producer” from the return re- 
quired to be made by merchants and other dealers as the 
basis for a license tax in not a discrimination against the 
products or citizens of other States; nor is it in violation 
of the provisions of this section which requires uniformity 
of taxation. State v. Stevenson, 109 N. C. 730, 14 S. E. 385; 
Ex Parte Brown, 48 Fed. 435. 

Railroad Property May Be Assessed by Corporation Com- 
mission.—An act providing for the assessment of railroad 
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property by the Corporation Commission, is not in conflict 
with this section providing that such assessment be uni- 
form and ad valorem. Atlantic, etce., R. Co. v. New Bern, 
147 N, C. 165; 60,.S. EB. 925, 

Requiring Railroads to Pay State Taxes Earlier.—The 
provisions requiring railroads and other like corporations 
to pay their State taxes within a shorter period than those 
to the counties, is a uniform legislative classification ap- 
plying equally to all within its terms and not objectionable 
as a discrimination or a denial of the equal protection of tha 
laws prohibited by this section. Norfolk Southern R. R. Co. 
Vo Tyacy 182 Ge 615, 912215.) Ee. 763: 

Exemptions from Taxation.—The legislature in exempting 
property from taxation, Art. V, sec. 5, is required to ob- 
serve the basic principle of equality, and exemptions al- 
lowed by it must be uniform within the class as required 
by this section, both before and after its amendment in 
1936. Sir Walter Lodge, etc. v. Swain, 217 N. C. 632, 9 
S. E. (2d). 365. 

Exempting Bonds of Drainage District from Taxation.— 
Drainage districts are not regarded as municipal corpora- 
tions, and a legislative act exempting their bonds from 
taxation violates the uniform rule as to taxation required 
by this section. Commissioners v. Webb & Co., 160 N. C. 
594576).9, Be 552: 

Exemption of Property and Bonds of Municipality.—A 
legislative provision exempting the property and bonds of 
a city from taxation is valid when the bonds are to be 
issued for a public purpose, and certainly the bonds are 
exempt from taxation if sold to and held by an agency of 
the United States Government, or are held by a purchaser 
from such Federal agency. Any doubt as to the validity of 
this provision under this section must be resolved in fa- 
vor of its validity. Webb v. Port Comm., 205 N. C. 663, 
172 S. E. 377. See § 5 of this article. 

Taxes Reduced if Assets Returned for Taxes.—An act im- 
posing license taxes on the business of selling automobiles 
reducing the rate if three-fourths of the entire assets of the 
manufacturer are invested and returned for taxes herein, 
applies indiscriminately to the manufacturers of every state, 
and being for the object of reducing the license tax for 
selling automobiles in this state when the seller is already 
paying a tax here on three-fourths of his assets, is not vio- 
lative. Bethlehem Motors Corp. v. Flynt, 178 N. C. 399, 100 
S. E. 693. 


Local Assessment Based on Benefits—The constitutional 
provision that taxation shall be equal, uniform, and within 
certain limits, does not apply to local assessments imposed 
upon owners of property, who in respect to such ownership 
are to derive a special benefit in the local improvements 
for which the tax is expended. Cain vy. Commissioners, 86 N. 
C8; 

While assessments on lands abutting on streets improved 
are not required to be uniform with all other subjects of 
taxation, and in view of the particular benefits, such must 
be uniform as to all property owners within that class te 
meet the constitutional requirements. Gastonia v. Cloninger, 
TS7auINa Grev65pei23-. Se 76. 

Charter Making Taxing District of Each Improved.—Where 
the charter of a city provides that each street or portion of 
a street improved shall be a taxing district, by requiring 
the total cost of improvement on each street or portion of 
street improved to be ascertained and one-third thereof as- 
sessed on th’ property abutting on each side of the street, 
according to the frontage of each lot, and also provides 
methods whereby each lot owner may contest the assess- 
ment, such charter is not in violation of this section, re- 
quiring a uniform rule of taxing an estate according to its 
value in money. Hillard v. Asheville, 118 N. C. 845, 24 S, 
Bee eae 

Providing for Collection of Taxes for Past Years.—A law 
to provide for the collection of taxes for past years does not 
violate the provisions of this section in regard to uniformity 
of taxation. North Carolina R. Co. vy. Commissioners, 82 N. 
GC. 260} 

The tax levied under § 105-167, subsec. 13, was held 
not void as discriminatory in amount because of the pro- 
vision of the section that such tax need not be paid when 
the owner furnishes a certificate from a dealer in this state 
to the effect that the tax has been paid, and that such 
dealer will be responsible therefor to the Commissioner of 
Revenue, since the section requires the same amount to be 
paid regardless of whether the car is purchased from a 
dealer within or outside the state. Powell v. Maxwell, 210 
Nic Gs 21150 8860'S. - ES -326. 

Special License Tax on Real Estate Brokers Discrimina- 
tory.—Chapter 241, Public-Local Laws 1927, requiring real 
estate brokers in certain designated counties to be licensed 
by a real estate commission on the basis of moral character 
and proficiency in the public interest, and requiring pay- 
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ment of a license fee in addition to the state-wide license 
required, is unconstitutional as it applies only to the real 
estate brokers in the designated counties and is therefore 
discriminatory. State v. Warren, 211 N. C. 75, 189 S. 
E. 108. 

When Lien Attaches.—The lien for the payment of taxes 
assessed against personal property attaches only from the 
date of levy thereon. Carstarphen v. Plymouth, 186 N. C. 
90, 118 S. E. 905. 

Enjoining Collection of Income Tax.—A bill of equity to 
restrain the assessment and collection of the income tax 
provided by this section, and the collection and enforcement 
of certain franchise or privilege taxes as unconstitutional, 
does not warrant interlocutory injunctions. Southern R. Co. 
v. Watts, 289 Fed. 301. 

Interference by Courts.—This section of the Constitution 
vests exclusive authority in the Legislature to levy taxes, 
which may not be interfered with by the courts. Person v. 
Board, 184 . C. 499, 115 S. E. 336. 

Applied in Hilton v. Harris, 207 N. C. 465, 177 S. E. 411; 
State v. Bridgers, 211 N. C. 235, 189 S. E. 869. 

Quoted in Mecklenburg County vy. Piedmont Fire Ins. Co., 
210) New Gal715 485 Si, Ey 654 

Cited in Carolina Cent. R. Co. v. Wilmington, 72 N. C. 
73; Wilson v. Board, 74 N. C. 748; Albertson v. Wallace, 81 
N. C. 479, 481; concurring opinion of C. J. Smith in Rich- 
mond, etc., R. Co. v. Commissioners, 84 N. C. 504, 512; 
Raleigh v. Peace, 110 N. C. 32, 38, 14 S. E. 521; Wiley v. 
Board, 111 N. C. 397, 399, 16 S. E. 542; Charlotte Bldg., etc., 
Ass’n v. Commissioners, 115 N. C. 410, 413, 20 S. E. 526; 
Schaul v. Charlotte, 118 N. C. 733, 24 S. E. 526; dissenting 
opinion of J. Clark in Collins v. Pettitt, 124 N. C. 726, 32 
S. E. 975; State v. Roberson, 136 N.C. 587, 588, 48 S. E. 
595; Wolfender v. Board, 152 N. C. 83, 67 S. E. 319; State 
v. Williams, 158 N. C. 610, 73 S. E. 1000; Southern R. Co. 
v. Watts, 260 U. S. 519, 43 S. Ct. 192, 67 L. Ed. 375; Leon- 
ard ‘v. ‘Sink; 198. N.C. 114.5150.S3 Be Si3;) Hickory v:' Ca- 
tawba County, 206 No C. 165;9173° SS) &. 56: Saluda v. Polk 
County, 207 N. C. 180, 184, 176 S. E. 298; Raleigh v. Jordan, 
218 N. C. 55, 9 S. E. (2d) 507 (dis. op.); Rockingham County 
v. Elon College, 219 N. C. 342, 13 S. E. 618; Belk’s Dept. 
Store v. Guilford County, 222 N. C. 441, 23 S. E. (2d) 897. 


§ 4. Limitations upon the increase of public 
debts.—The General Assembly shall have the 
power to contract debts and to pledge the faith and 
credit of the State and to authorize counties and 
municipalities to contract debts and pledge their 
faith and credit for the following purposes: ‘To 
fund or refund a valid existing debt; to borrow in 
anticipation of the collection of taxes due and pay- 
able within the fiscal year to an amount not ex- 
ceeding fifty per centum of such taxes; to supply 
a casual deficit; to suppress riots or insurrections, 
or to repel invasions. For any purpose other than 
these enumerated, the General Assembly shall 
have no power, during any biennium, to contract 
new debts on behalf of the State to an amount in 
excess of two-thirds of the amount by which the 
State’s outstanding indebtedness shall have been 
reduced during the next preceding biennium, un- 
less the subject be submitted to a vote of the people 
of the State; and for any purpose other than these 
enumerated the General Assembly shall have no 
power to authorize counties or municipalities to 
contract debts, and counties and municipalities 
shall not contract debts, during any fiscal year, ‘to 
an amount exceeding two-thirds of the amount by 
which the outstanding indebtedness of the partic- 
ular county or municipality shall have been re- 
duced during the next preceding fiscal year, un- 
less the subject be submitted to a vote of the 
people of the particular county or municipality. In 
any election held in the State or in any county or 
municipality under the provisions of this section, 
the proposed indebtedness must be approved by a 
majority of those who shall vote thereon. And 
the General Assembly shall have no power to give 
or lend the credit of the State in aid of any person, 
association, or corporation, except to aid in the 
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completion of such railroads as may be unfinished 
at the time of the adoption of this Constitution, or . 
in which the State has a direct pecuniary interest, 
unless the subject be submitted to a direct vote of 
the people of the State, and be approved by a 
majority of those who shall vote thereon. (Const. 
1868; 1923, c. 145; 1935, c. 248.) 


As to the purpose of this section, see dissenting opinion 
of C. J. Clark in Pennington v. Tarboro, 180 N. C. 438, 105 
S. E. 199. 

Editor’s Note.—This section as contained in the Constitu- 
tion of 1868 was as follows: ‘‘Until the bonds of the State 
shall be at par, the General Assembly shall have no power 
to contract any new debt or pecuniary obligation in be- 
half of the State, except to supply a casual deficit, or for 
suppressing invasion or insurrection, unless it shall in the 
same bill levy a special tax to pay the interest annually. 
And the General Assembly shall have no power to give or 
lend the credit of the State in aid of any person, associa- 
tion or corporation, except to aid in the completion of 
such railroads as may be unfinished at the time of the 
adoption of this constitution, or in which the State has a 
direct pecuniary interest, unless the subject be submitted to 
a direct vote of the people of the State, and be approved 
by a majority of those who shall vote thereon.” This sec- 
tion was Section 5 of Article V of the original Constitution, 
but with the repeal of the original Section 4 pursuant to 
Chapter 85 of the Laws of 1872-73 this section was renum- 
bered to be Section 4. By virtue of an amendment adopted 
pursuant to Chapter 145 of the Public Laws of 1923, the 
first sentence was stricken out and the following inserted 
in lieu thereof: ‘Except for refunding of valid bonded 
debt, and except to Supply a casual deficit, or for sup- 
pressing invasions or insurrections, the General Assembly 
shall have no power to contract any new debt or pecuniary 
obligation in behalf of the State to an amount exceeding in 
the aggregate, including the then existing debt recognized 
by the State, and deducting sinking funds then on hand, 
and the par value of the stock in the Carolina Railroad 
Company and the Atlantic and North Carolina Railroad 
company owned by the State, seven and one-half per cent 
of the assessed valuation of taxable property within the 
State as last fixed for taxation.” Pursuant to Chapter 248 
of the Public Laws of 1935 this section was entirely re- 
written in its present form: For article discussing that 
amendment, see 16 N. C. Law Rev. 329. Many of the cases 
cited below were decided prior to the amendment. 


The language of this section is unambiguous, and by its 
plain terms the power of the state, or any county or mu- 
nicipality to contract debts in any biennium or fiscal year, 
respectively, without submitting the matter to a vote of 
the people, except for those purposes specifically enumer- 
ated in the amendment, is definitely prescribed to two-thirds 
of the amount by which its outstanding indebtedness was 
decreased during the prior biennium or fiscal year. Hally- 
burton v. Board of Education, 213 N. C. 9. 195 5S.) Ba 21. 

Refunding Bonds.—Defendant county proposed to issue 
bonds to refund bonds of several of its townships, which 
bonds constituted a valid existing debt of the county, the 
county having received the benefit of the proceeds of the 
bonds and having agreed to assume the indebtedness prior 
to the adoption of the amendment to this section. Plaintiff 
contended that the county bonds could not be issued without 
a vote by mandate of this section as amended. It was held 
that the proposed county bond issue was to refund a valid 
existing debt of the county within the meaning of this 
section, as amended, and under the exception therein pro- 
vided a vote is unnecessary, nor could the means for the 
repayment of the bonds be adversely affected by any con- 
stitutional change. Thompson vy, Harnett County, 212 N. 
C214, 19s S seat 58s 

During the prior fiscal year defendant county began re- 
funding operations, and during that year issued its refund- 
ing bonds, but did not retire the bonds refunded until the 
first day of the present fiscal year. Plaintiff contended that 
since both the refunding bonds and the bonds refunded were 
outstanding during the prior fiscal year, there had been an 
increase rather than a decrease in the county’s outstanding 
indebtedness during the prior fiscal year. It was held that 
the failure of the county to complete its refunding opera- 
tions during the prior fiscal years is immaterial, and the re- 
funding bonds should not be included in determining the 
amount by which the, county had reduced its outstanding 
indebtedness during the prior fiscal year within the mean- 
ing of the constitutional limitation on an increase of debt 
by counties and municipalities. Royal vy. Sampson County, 
214" NYG 259.199 S22 Hee 15. 
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Bonds in excess of two-thirds of amount by which taxing 
unit decreased its outstanding debt during prior fiscal year 
may be issued upon the approval of a majority of those 
voting under this section. Twining v. Wilmington, 214 N. 
RL GoG recs. ee 416. 

When a proposed bond issue is in excess of two-thirds of 
the amount by which the issuing county reduced its out- 
standing indebtedness during the prior fiscal year, the ques- 
tion must be submitted to a vote and issuance approved by 
a majority of the voters who shall vote thereon regardless 
of the purpose of the bonds, unless the purpose is within ‘the 
specific exceptions enumerated in this section. Sessions v. 
Columbus County, 214 N. C. 634, 200 S. E. 418. 

In determining the amount of debt contracted in any 
fiscal year within the provision of this section, limiting the 
power of a taxing unit to contract debts to two-thirds the 
amount by which the taxing unit’s outstanding debt was 
decreased during the prior fiscal year, the total amount of 
bonds issued during the fiscal year, by the taxing unit, 
whether with or without the approval of its voters, should 
be included, except bonds issued by it to fund or refund 
a valid existing debt, to supply a casual deficit, ta sup- 
press riots or insurrections, or to repel invasions, and ex- 
cept tax anticipation notes issued in an amount not exceed- 
ing fifty per centum of the taxes for the fiscal year. 
Hallyburton v. Board of Education, 213 N. C. 9, 195 S. E. 21. 

Bonds for Purpose Other Than Necessary Expense.—A 
proposed bond issue which is not only in excess of the 
amount by which the county reduced its outstanding in- 
debtedness during the prior fiscal year, but also for a pur- 
pose other than a necessary expense, must be approved 
not only by the majority of voters voting in the election 
under the provisions of this section, but also by a ma- 
jority of the qualified voters of the county under the pro- 
visions of art. VII, § 7, there being no conflict between 
the constitutional provisions, and both being applicable. 
Sessions v. Columbus County, 214 N. C. 634, 200 S. E. 418. 

Bonds for Streets and Sewage.—A municipality may not 
issue bonds for street and sewerage construction or exten- 
sion without a vote when, during the fiscal year, such 
city has issued bonds with the approval of the voters in 
excess of the amount by which it had reduced its outstand- 
ing indebtedness during the prior fiscal year, the purpose 
of the amendment being to limit the existing power of the 
governing authorities to issue bonds for necessary ex- 
penses so that the net indebtedness of the taxing unit 
should not be increased beyond the limits prescribed in the 
amendment, except with the approval of its voters. Gill v. 
Charlotte, 213 N. C. 160, 195 S. E. 368. 

Bonds for Municipal Power Plant. A contract of a 
municipality to construct a municipal electric power plant 
and to issue its bonds to pay for same, with provision that 
principal and interest of the bonds should be paid exclusively 
from the profits from the plant without resort to funds 
raised by taxation, does not create a ‘‘debt’’ of the munic- 
ipality within the meaning of this section as amended, 
which prohibits the contraction of a debt by a municipality 
in any fiscal year in excess of two-thirds of the amount 
by which its debt was decreased during the prior fiscal 
year. Williamson v. High Point, 213 N. C. 96, 195 S. E. 99. 
See also, McGuinn v. High Point, 219 N. C. 56, 13 S. E. 
(2d) 48. 

Year Debt Contracted.—The debt is contracted during the 
fiscal year following that in which the debt was reduced, 
even though the certificate of the secretary of the local 
government commission required by section 159-18 was not 
executed within that time. Board of Education v. State 
Board of Education, 217 N. C. 90, 6 S. E. (2d) 833. 

Issuing Bonds to Aid War Veterans.—A statute for the 
purpose of issuing bonds, passed by the Legislature and 
which has been approved by the vote of the people of the 
State at an election duly had for the purpose, providing for 
an issuance and sale of State bonds for the purpose of lend- 
ing the proceeds on mortgage to a certain amount of the 
value of the land to the veterans of te World War to help 
them in providing homes for themselves, is the pledging of 
the credit of the State for a public purpose, and is a valid 
exercise of statutory authority. Hinton v. Lacy, 193 N. C. 
496, 137 S. E. 669. 

Section Does Not Apply to School System.—This_ section 
is an inhibition on giving or lending the credit of the State 
to third persons, individual or corporate, and of the kind con- 
templated in the provision; and cannot be construed to affect 
the mandatory provisions of Article IX as to the mainte- 
nance of a State-wide school system by legislative enactment. 
Lacy v. Fidelity Bank, 183 N. C. 373, 111 S. E. 612. 

Vote of People Necessary to Aid New Railroad. — The 
General Assembly has no power to contract a debt, without 
a vote of the people, to aid in the construction of, or build 
a new railroad. University R. Co. v. Holden, 65 N. C. 410, 
412. 
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Same—Issuing Bonds to Pay for Stock.—A _ subscription 
for stock in a corporation and issuing bonds to pay for such 
stock, is a gift of the credit of the State, within the meaning 
of this section. Galloway v. Jenkins, 63 N. C. 147. 

When Counties May Subscribe to Railroad Stock. — This 
section could not be construed as limited in application to 
cases where railroads had been commenced and were unfin- 
ished at the time the constitution was adopted, and in which 
the counties, as such, had a direct pecuniary interest, but 
that it conferred power on counties to subscribe for stock, 
in the manner prescribed, in any railroad company which 
had been duly incorporated to build a projected road in 
which the citizens of the county, as a body, have a general 
interest because of the supposed benefits to be derived from 
it. Board v. Coler, 113 Fed. 705. 

Test of Bonds Being at Par.—The test of bonds being at 
par is, whenever in the particular transaction the State re- 
ceives in legal money the sum which she becomes liable 
to pay. Concurring opinion of J. Rodman in Galloway v. 
Jenkins, 63 N. C. 147. 

National Park Act.—The statute establishing the North 
Carolina National Park Commission. (Laws 1927, ch. 48) 
with the certain powers therein enumerated is for the 
benefit of the public of the State and not that of some 
third person, and does not fall within the provision of 
this section. Yarbrough y. Park Commission, 196 N. C. 
284, 145 S. E. 563. 

Section Does Not Apply to Insuring School Property.—A 
county board of education has the authority to insure school 
property in a mutual fire insurance company authorized to 
do business in this state, and assume the contingent lia- 
bility limited to the amount of the cash premium, and the 
execution of such policy does not lend the credit of the 
state to a private corporation under this section. Fuller v. 
Lockhart, 209. N. ‘© 61, 182 S$. B. 733. 

Cited in Northwestern North Carolina R. Co. v. Jenkins, 
65 N. C. 173; Commissioners v. Snuggs, 121 N. C. 394, 402, 28 
S. E. 539; Williamson v. High Point, 213 N. C. 96, 195 S. 
E. 90. 


§ 5. Property exempt from taxation.—Property 
belonging to the State or to municipal corpora- 
tions, shall be exempt from taxation. The General 
Assembly may exempt cemeteries and property 
held for educational, scientific, literary, charitable 
or religious purposes; also wearing apparel, arms 
for muster, household and kitchen furniture, the 
mechanical and agricultural implements of me- 
chanics and farmers, libraries, and scientific instru- 
ments, or any other personal property, to a value 
not exceeding three hundred dollars. The General 
Assembly may exempt from taxation not exceed- 
ing one thousand dollars ($1,000.00) in value of 
property held and used as the place of residence 
of the owner. (Const. 1868; 1872-73, c. 83; 1935, 
c. 444.) 


For article, “The Battle of Exemptions,” see 19 N. C. Law 
Rey. 154. 

Editor’s Note.—This section, which was Sec. 6 of the Con- 
stitution of 1868, was amended by the insertion of the phrase 
“or any other personal property,” in pursuance of ch, 83, 
Public Laws of 1872-73. The amendment, which added the 
last sentence of this section, was proposed by Public Laws 
1935, c. 444, s. 2, and adopted at the general election held 
in November 1936. 

The amendment of 1936 is only permissive in terms and 
not self-executing. The power of exemption, to the extent 
therein mentioned, is exercisable, in whole or in part, or 
not at all, as the General Assembly, in its wisdom, shall de- 
termine. Nash v. Board of Com’rs, 211 N. C. 301, 304, 190 
Sloe Yee 

Legislative Exemptions Must Be Considered with This 
Section.—The provisions of the Revenue Act exempting 
property from taxation must be considered in connection 
with this section, since the general assembly has no power 
to exempt property from taxation beyond the permissive 
power granted it by this section. Sir Walter Lodge, etc. 
v. Swain, 217 N. C. 632, 9 S. E. (2d) 365. 

Municipal Bonds to Provide Schoolhouses and Equipment 
Are Exempt.—Bonds issued by a municipality to provide 
schoolhouses and equipment were for a public purpose, and 
since the bonds, although the propesty of a private corpora- 
tion, were issued for a necessary public purpose and pur- 
chased in reliance upon the statutory provision exempting 
them from taxation, they stand upon the same footing as the 
school buildings erected with the proceeds of the bonds, 
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Mecklenburg County v. Piedmont Fire Ins. Co., 210 N. C. 
171, 185 S. E. 654. 

Municipal property acquired by tax foreclosure and sub- 
sequently rented is liable for county taxes, since it is not 
used by the city for a governmental purpose, and therefore 
does not come within the constitutional provision for the 
exemption of property from taxation. Benson v. Johnston 
County, 209 N. C. 751, 185 S. E. 6. See also, in this con- 
nection, Board of Financial Control v. Henderson County, 
208 N. C. 569, 181 S.-E. 636, 101 A. I. R. 783. 

Excise taxes on municipal property are not prohibited. 
Stedman v. Winston-Salem, 204 N. C. 203, 167 S. E. 813. 

Property Exempted by Constitution—Only one class of 
property is exempted from taxation by the Constitution it- 
self, to-wit, “property belonging to the State or to municipal 
corporations.” Charlotte Bldg., etc., Ass’n v. Commission- 
ers, 115 N. C. 410, 413, 20 S. E. 526. 

The power to grant exemptions under authority of the 
second sentence in this section, which may be exercised in 
whole, or in part, or not at all, as the General Assembly 
shall elect, is limited to property held for one or more of 
the purposes therein designated. Rockingham County v. 
Elon College, 219 N. C. 342, 345, 13 S. E. (2d) 618. See 
also, Guilford College v. Guilford County, 219 N. C. 347, 13 
S. E. (2d) 622. 

All property is subject to taxatiori unless exemption is 
authorized by the Constitution .and laws of the State. 
Piedmont Memorial Hospital v. Guilford County, 221 N. C. 
308, 20 S. E. (2d) 332. : 

The power of the Legislature to exempt from taxation 
property not owned by the State or its political subdivi- 
sions is perforce limited and restricted by the scope of the 
constitutional grant of the permissive power of exemption. 
Rockingham County v. Elon College, 219 N. C. 342, 13 Ss: 
E. (2d) 618. See also, Guilford College v. Guilford County, 
219 N. C. 347, 13 S.°E. (2d) 622. 

Business property owned by an educational institution and 
rented for offices and business purposes to private enter- 
prises, the net profit derived therefrom being devoted ex- 
clusively to educational purposes, was not within the ex- 
emption granted by this section. Rockingham County v. 
Elon College, 219 N. C. 342, 13 S. E. (2d) 618. See also, 
Guilford College v. Guilford County, 219 N. C. 347, 13 S. 
EB. (2d) 622. 

Property owned by a church and rented by it for com- 
mercial purposes, and the rent used for religious purposes, 
is not exempt from taxation. Sparrow v. Beaufort County, 
DT NitCe 222) 19GS) Es (2a eore 


Statutes Exempting Specific Property Are Construed 
Strictly.—Statutes enacted by the General Assembly exempt- 
ing specific property from taxation, because of the pur- 
poses for which such property is held and used, are and 
should be construed strictly, when there is room for con- 
struction, against exemption and in favor of taxation. Sal- 
isbury Hospital v. Rowan County, 205 N. C. 8, 11, 169 S. 
E. 805; Piedmont Memorial Hospital v. Guilford County, 
218 N. C. 673, 12 S. E. (2d) 265; Harrison v. Guilford County, 
218° N. C. 718, 12'S; EB. (2d) 269: 

Same—Corporation Composed of Stockholder Not a Munici- 
pal Corporation—A municipal corporation is one designed to 
create within a prescribed ierritory a local government of 
the people therein, as a part of that exercised by the State, 
with certain and defined restrictions and this section, ex- 
empting municipal corporations from taxation, does not in- 
clude within its meaning or intent a corporation composed 
of shareholders which in its form and controlling features 
is a business enterprise upon which municipal powers have 
been incidentally conferred in promotion of its primary pur- 
pose. Southern Assembly v. Palmer, 116 N. C 75, 82 S. 
bape 

Same—Drainage Districts Are Not Municipal Corpora- 
tions.—Drainage districts are not regarded as municipal cor- 
poration in purview of this section and a legislative act ex- 
empting their bonds from taxation violates the uniform rule 
as to taxation required by section 3 of this article. Drainage 
Comm. v. Webb & Co., 160 N. C. 594, 76 S. E. 552. 

Same—Local Assessment for Paving Street.—Local assess- 
ments against lands along the streets of a city for paving 
and improving the streets do not fall within the intent and 
meaning of this section. Tarboro v. Forbes, 185 N. C. 59, 
116 S. E. ‘81. 


Realty acquired for purposes of rural housing authority 
under §§ 157-1 to 157-39 is exempt from taxation under this 
section. Mallard y. Eastern Carolina Regional Housing 
Authority, 221 N. C. 334, 20 S. E. (2d) 281. 

Interest of State in Business Enterprises Not Included.— 
The provision contained in this section exempting property 
belonging to the State from taxation, does not embrace the 
interest of the State in business enterprises, such as railroads 
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and the like, but applies to the property of the State held 
for State purposes. Atlantic R. Co. v. Board, 75 N. C. 474. 
See also, Warrenton v. Warren County, 215 N. C. 342, 
Zse B.- (2d)) 463. 

Section Permissive.—Under this section the Legislature 
may exercise, to the full extent or in part, the power to 
exempt from taxation property held for educational, scien- 
tific, literary, charitable or religious purposes, or may de- 
cline to exempt at all. The constitutional provision being in 
the disjunctive, the Legislature can exempt the property up 
to a certain value and tax all above it, and may also tax prop- 
erty held for one of the purposes named and exempt that 
held for others. United Brethren v. Commissioners, 115 N. 
C. 489, 20 S. E. 626. See also Salisbury Hospital v. Rowan 
County, 205 N. C. 8, 169 S. E. 805. 

It Is Self-Executing.—The provisions of this section that 
property belonging to or owned by the State or municipal 
corporations, shall be exempt from taxation, is self-executing 
and requires no legislation to make it effective. Salisbury 
Hospital v. Rowan County, 205 N. C. 8, 10, 169 S. EK. 805. 
See also, Piedmont Memorial Hospital v. Guilford County, 
218 N. C: 673, 12 S. E. (2d) 265. 

When Exemption Attaches.—The quality of exemption 
attaches to property, as soon as it is lawfully acquired and 
remains with such property so long as it is owned by the mu- 
nicipal corporation, without regard to the purpose for 
which it was acquired or was held. Andrews v. Clay 
County, 200 N. C. 280, 283, 156 S. E. 855. 

Exemption of Property Used for Religious, etc., Purposes 
Is Not Self-Executing.—The provision of this section that 
the general assembly may exempt from taxation property 
held for educational, scientific, literary, charitable or religious 
purposes, is a grant of power and is not self-executing, and 
the power of the legislature to prescribe such exemptions is 
limited by the terms of the grant. Piedmont Memorial Hos- 
pital v. Guilford County, 218 N. C. 673, 12 S. E. (2d) 265. 

Use to Which Property Is Devoted.—Under this section it 
is the use to which the property is devoted and to the ex- 
tent of the interest so dedicated which should control, rather 
than the title or other tenure by which it is held, and its 
provisions are broad and comprehensive enough to uphold 
the legislative exemption as to all property used exclusively 
for educational purposes. Corporation Comm. vy. Oxford Semi- 
nary Constr. Co., 160 N. C.. 582, 76 S. E. 640. 

A lot purchased by trustee of a church for the pur- 
pose of erecting a new church and Sunday school thereon 
adequate for the needs of the congregation, and, pending 
the accumulation of sufficient funds to build the new church, 
used exclusively for open air Sunday school and church meet- 
ings, is property held for religious purposes within the 
meaning of this section and the legislature has power to ex- 
empt such property from taxation. Harrison v. Guilford 
County, .218. N. Ci 7is) 12555, B5(2d 269: 

The power granted the legislature to exempt property 
from taxation is limited by the language of this section 
to property held for educational, scientific, charitable or 
religious purposes, the purpose for which the property is 
held and not the character of the corporation or associa- 
tion holding the property being the basis for the grant of 
pertnissive power to exempt, and the legislature has no 
power to exempt property held by a religious or charitable 
corporation or organization for business or commercial pur- 
poses. Sir Walter Lodge, ete. v. Swain, 217 N. C. 632, 9 
Gee (2d) = 360, 

Lands in Hands of Trustee.—Where in construing a d2- 
vise of various property in a city the courts have decreed 
that the lands be sold within a period of five years and 
fifty-five per cent of thé proceeds distributed among several 
beneficiaries of the class exempted by this section, tne 
property itself is not held by the beneficiaries designated, 
but by the trustee in trust tor the purpose of sale and dis- 
tribution of part of the proceeds of the sale to them, and 
the exemption does not apply except to the proceeds of 
the sale when received by the beneficiaries in accordance 
with the decree, and the lands in the hands of the trustee 
are subject to taxation under Art. V, § 3. Latta v. Jen- 
kins, 200; N., C. 255, 156 S. FF. 857. 

Weight of Fact that Institution Has Not Been Paying.— 
The fact that an educational incorporation had gone for a 
long period of time without paying taxes unchallenged by 
both the legislative and executive department of the Govern- 
ment is deserving of great weight by the court in constru- 
ing this section. Corporation Comm. v. Oxford Seminary 
Constr. Co., 160 N. C. 582, 76 S. E. 640. 

No Distinction Between Public and Private Institutions.— 
The provisions of this section make no distinction between 
public and private educational corporations, or between insti- 
tutions which are in part conducted for the personal profit 
of the owner and those which are run on a salary basis, us- 
ing any profits which may arise in the extension of the 
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work. Corporation Comm. v. Oxford Seminary Constr. Co., 
160) N;. .C) 5625276 So ER. tA0: 

Cited in dissenting opinion of C. J. Merrimon in Redmond 
v. Commissioners, 106 N. C. 122, 147, 10 S. E. 845; Board v. 
Commissioners, 137 N. C. 310, 314, 49 S. E. 353; Davis v. 
Salisbury, 161 N. C. 56, 76 S. E. 687. Concurring opinion of 
Cc. J. Clark in Wagstaff v. Central Highway Comm., 177 N. 
C. 354, 358, 99 S. E. 1; Wells v. Housing Authority, 213 N. 
C. 744, 197 S. E. 693; Weaverville v. Hobbs, 212 N. C. 684, 
194 S. E. 860. 


§ 6. Taxes levied for counties. — The total of 
the State and county tax on property shall not 
exceed fifteen cents on the one hundred dollars 
value of property, except when the county prop- 
erty tax is levied for a special purpose and with 
the special approval of the General Assembly, 
which may be done by special or general act: 
Provided, this limitation shall not apply to taxes 
levied for the maintenance of the public schools 
of the State for the term required by article 
nine, section three, of the Constitution: Pro- 
vided, further, the State tax shall not exceed five 
cents on the one hundred dollars value of prop- 
erty. (Const. 1868; Ex. Sess. 1920, c. 93.) 


For article on property and poll tax limitations under 
this section and section 1 of this article, see 18 N. C. Law 
Rev. 275. 

Editor’s Note.—Pursuant to ch. 93, Public Laws of 1920, 
extra session, this section was substituted for the old Sec. 
6 (Sec. 7 of the Constitution of 1868), which was as fol- 
lows: “The taxes levied by the Commissioners of the 
several counties for county purposes, shall be levied in like 
manner with the State taxes, and shall never exceed the 
double of the State tax, except for a special purpose, and 
with the special approval of the General Assembly.’’ 

Ordinarily Expenses of Holding Courts and Maintaining 
Jails Are General Expenses.—Only under exceptional cir- 
cumstances may the expenses of holding courts and main- 
taining the county jail and caring for jail prisoners be classi- 
fied as expenses for special purposes, since ordinarily the 
holding of courts is a general expense recurring in the or- 
dinary course of and as necessary steps in the operation of 
the county government, and the maintenance of the county 
jail and the caring for prisoners is a general expense, con- 
tinuous and ever present, and a tax levy therefor in addi- 
tion to the 15c. levy made for general county purposes in 
another item is invalid, and plaintiff is entitled to recover 
the amount paid under the additional levy in his suit there- 
for instituted in accordance with the statutory procedure. 
Southern Ry. Co. v. Cherokee County, 218 N. C. 169, 10 S. 
E. (2d) 607. 

General or Special Act Suffices.—The legislative author- 
ity necessary to the validity of an assessment of taxes by 
a county for a special purpose in excess of the constitu- 
tional limit for general county purposes may be conferred 
by special or general act. Atlantic Coast Line R. Co. v. 
Lenoir County, 200 N. C. 494, 157 S. E. 610. 

What is a “special purpose” within the meaning of this 
section of the State Constitution is a matter for judicial 
rather than legislative determination, since such purpose 
for which an unlimited tax may be levied with the special 
approval of the general assembly must also be a “neces- 
sary expense’ of the county within the meaning of art. 
VII, § 7, which involves both questions of law and fact. 
Nantahala Power, etc., Co. v. Clay County, 213 N. C. 698, 
197 S. E. 603. 

The last paragraph of § 153-152, authorizing a county to 
levy a tax to pay a public hospital for the care and hos- 
pitalization of the indigent sick of the county under a con- 
tract with a hospital does not violate this section since the 
tax contemplated is for a special, necessary purpose, with 
special approval of the General Assembly. Martin v. Board 
of Com’rs, 208 N. C. 354, 180 S. E. 777. 

County Tax for Necessary Expenses.—Within the limita- 
tions of this section the county commissioners of the re- 
spective counties may levy a tax for necessary expenses 
without a vote of the people or special legislative author- 
ity. Glenn v. Board of County Com’r, 201 N. C. 233, 158 
S. E. 439; Sessions v. Columbus County, 214 N. C. 634, 200 
S. E. 418. 

And a county may levy taxes for necessary expenses in 
excess of the limitation fixed in this section, without a vote 
when the levy is also for a special purpose with the special 
approval of the legislature. Sessions v. Columbus County, 
214 N. C. 634, 200 S. E. 418. 
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The limitation of art. V, § 4, on the contraction of debt 
by counties and municipalities is in addition to the limita- 
tions prescribed by art. VII, § 7, and this section, and such 
local units may not create debts and issue bonds without a 
vote of the people, even for necessary expenses within the 
limitation prescribed by this section without the approval 
of the legislature, or in excess of the limitation prescribed 
by this section with the special approval of the legislature, 
unless such bonds, together with such other bonds as may 
have been issued during the fiscal year, do not exceed 
two-thirds of the amount by which such unit decreased its 
outstanding indebtedness during the prior fiscal year. 
Hallyburton v. Board of Education, 213 N. C. 9, 195 S. E. 21. 

While ordinarily when a statute is constitutional in part 
and unconstitutional in part, only the unconstitutional pro- 
visions will be disregarded, when an item for the levy of 
taxes includes both general and special expenses, the en- 
tire item in excess of the constitutional limitation, must 
fail, or if an item combines both a special and an unneces- 
sary expense, the item must fail in its entirety. Man- 
tahala Power, etc., Co. v. Clay County, 213 N. C. 698, 197 
Die eon 603; 

Incidental Expenses.—Defendant county levied taxes up 
to the 15-cent limitation for general county purposes, and 
in addition thereto levied a tax for “upkeep of county 
buildings, courthouse, county home, poor and paupers, and 
incidental purposes.” It was held that the court may not 
determine whether the ‘‘incidental expenses’? are for a 
necessary or unnecessary purpose, or for a general or spe- 
cial purpose, or how much of the tax is for “incidental ex- 
penses,’ and therefore the entire item is void as not be- 
ing for a special purpose with special approval of the leg- 
islature within the meaning of this section. Mantahala 
Power, etc., Co. v. Clay County, 213 N. C. 698, 197 S. EB. 603. 

Attorney’s Fees.—Defendant county levied taxes up to 
the 15-cent limitation for general county purposes and in 
addition thereto levied taxes for the purposes of “commis- 
sioners’ pay, expense and board, courthouse and grounds, 
and county attorney’s fees.” It was held that no special 
approval -of the legislature being shown for county attor- 
ney’s fees, the entire item must fail, and furthermore, the 
other purposes included in the item are for general county 
expenses and not for a special purpose within the meaning 
of this section. Nantahala Power, etc., Co. v. Clay County, 
DARN a (O0Ge o ee. he GOS. 

A tax to pay the county farm agent’s salary is for a spe- 
cial purpose having the special approval of the legislature, 
within the meaning of art. B, § 6, for which a tax in ex- 
cess of the 15-cent limitation may be imposed. Nantahala 
Power, etc., Co. v. Clay County, 213 N. C. 698, 197 S. E. 603. 

Supremacy of Legislative Power.—The constitutional power 
conferred on the Legislature to authorize counties to levy a 
special tax upon the property and poll for special county 
purposes is essential to the existence of the State, and in 
the exercise of this power the Legislature is supreme. Moose 
v. Board, 172 N. C. 419, 90 S. E. 441. 

When Vote and Legislative Authority Necessary.—Cities 
and towns may levy a tax for necessary expenses up to the 
constitutional limitation without a vote of the people and 
without legislative permission; for necessary expenses they 
may exceed the constitutional limitation by legislative au- 
thority, without the approval of the voters: but for pur- 
poses other than necessary, a tax cannot be levied either 
within or in excess of the constitutional limitation except 
with the approval of the voters under special legislative au- 
thority. Henderson v. Wilmington, 191 N. C. 269, 132 S. E. 
2: 

Levy Beyond Limitation Void.—A levy beyond the limita- 
tion is void. County Board v. Commissioners, 107 N. C. 110, 
12.8: E./190. 

Levy Partly for Special and Partly for General Purposes. 
—Where a statute authorizing the levy of a tax beyond the 
constitutional limit for a special purpose is infra vires, the 
taxes collected beyond the requirements of the special purposes 
may be turned into the general fund and used for general 
purposes, but where the act authorizes the levy partly for a 
“special purpose” and partly for general purposes it is ultra 
vires and no part of the levy can be collected. Williams v. 
Commissioners, 119 N. C. 520, 26 S. E. 150. 

Where Act Severable, Valid Part Effective—An act that 
attempts to authorize a county to supplement to any ex- 
tent its fund for general county expenses by special tax be- 
yond the limitations by this section of the Constitution, is 
to that extent unconstitutional and void; but where the valid 
portion of the act is distinctly severable from the invalid 
part, and may alone be enforced by the methods prescribed, 
without being affected by the invalid part, the entire statute 
will not be declared invalid by the courts. Norfolk Southern 
esi COM Va ROI, 87) ING, Ce 320,121 aSs Be 1534, 

Giving County Commissioners Authority to Issue Bonds.— 
The authority conferred upon the board of county commis- 
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sioners to build its road and bridges in any way that may 
seem practicable, and issue bonds not to exceed the actual 
cost, and to levy sufficient tax on real and personal property 
to pay interest, and create a sinking fund, is not necessarily 
inconsistent with this section excepting from the limitation 
of 15 cents on the $100 valuation of property a levy on county 
property for “a special purpose, and with the approval of 
the General Assembly, which may be done by special or 
general act.” Norfolk Southern R. Co. v. McArtan, 18 N. 
Cr 201, 116. Sa. Beous 

Special Approval for Necessary Expenditures.—This sec- 
tion, of the State Constitution, authorizes the Legislature 
to give special approval of taxation by a county for neces- 
sary expenditures by either a special or general statute. 
Norfolk Southern R. Co. v. Reid, 187 N. C. 320, 121 S. E. 
534. As to necessary expenses see note to Art. VII, sec. 7. 

Tax for Road Purposes.—Authority may be given by the 
Legislature to a county to levy a special tax for road pur- 
poses upon the approval of its electors lawfully ascertained, 
to exceed the general tax limitation, by special or general 
acts, State v. Kelly, 186 N.C. 365,.119) Si B.e755; 

An act authorizing counties to issue bonds for the purpose 
of laying out and operating, altering and improving the pub- 
lic roads of the county, etc., is for a special purpose within 
the intent and meaning of this section. Parvin v. Board, 
177 Navies 508, 994S. “E432! 

Details Unnecessary.—An act giving the special approval 
of the Legislature to county taxation for special purposes 
need not specify the sum to be raised by such taxation, nor 
a limit beyond which it cannot be carried; details are not 
proper in such statutes—these should be left to the commis- 
sioners. Brodnax v. Groom, .64 N. C. 244. 

A tax levied by the county commissioners for the aged 
and infirm, to pay jurors, for feeding and caring for the 
county prisoners are expenses to be paid from the gen- 
eral county fund as current expenses, and fall within the 
limitations of this section. Southern Ry. Co. v. Cherokee 
County, 195 N. C. 756, 143°S. E. 467. 

Statutory Validation of Excessive Levy.—Where a county 
has levied a tax for general purposes in excess of that 
permitted by our Constitution, Art. V, sec. 6, which a 
property owner has paid under protest, and has reserved 
his right under the provisions of § 105-406, it may not be 
validated by an act passed after the assessment had been 
passed upon or levied under the former statute. Southern 
Ry. Co. v. Cherokee County, 195 N. C. 756, 781, 143 S&S. 
E. 467. 

Correction of Minutes of Levy.—The board of commis- 
sioners of a county may correct the minutes of a levy 
of taxes formerly made by it to show separately the items 
relating to current county expenses and the items of levy 
for unauthorized special purposes when no change in the 
former levies are thereby made. Southern Ry. Co. v. 
Cherokee County, 195 N. C. 756, 143 S. E. 467. 


Public-Local Laws 1927, ch. 201, applicable to Cherokee 
County, cannot validate a void levy. R. R. v. Cherokee, 


194 N. C., 781. It may be that the General Assembly 
could pass a special act or general law allowing a levy 
for special purposes of this kirid in emergency cases. 


Southern Ry. Co. v. Cherokee County, 195 N. C. 756, 759, 
143 0S. es 407 

Bonds for Erection of Jail—Where the erection of a new 
jail was a public necessity, bonds necessary to provide 
funds for the erection are for a special necessary county 
expense under §§ 153-9, 153-49, and the taxes necessary to 
pay principal and interest of such bond issue are not sub- 
ject to limitation on the tax rate. Castevens v. Stanly 
County. 209 SN. F Gik75, Sa eee 

Bonds Issued to Refund Other Bonds.—Where the mu- 
nicipal finance act does not apply to refunding certain bonds 
of a county, issued prior to its operating effect, and the 
bonds become due and payable, and there is no provision 
made for their payment, the act of the board of county com- 
missioners in paying them out of the general county fund 
as a temporary arrangement, using the bonds as collateral 
to secure the repayment by refunding bonds to be author- 
ized by the Legislature: Held, the bonds later authorized 
by the Legislature and issued by the county to refund the 
indebtedness to the general county fund are for a special 
purpose and do not fall within the general limitation of 
fifteen cents on the one hundred dollars valuation pre- 
scribed by the Constitution. Barbour v. Wake County, 197 
N. C. 314, 148 S. E. 470. 


Under ch. 342, Public-Local Laws 1935, defendant county 
proposed to issue county bonds to refinance bonds issued 
by the townships of the county. The proceeds of the town- 
ship bonds were used in the construction of highways which 
were later taken over by the county and thereafter by the 
state. The proposed county bond issue is for a county pur- 
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pose within the meaning of this section. Thomson v. Har- 
nett County, 209 N. C. 662, 184 S. E. 490. 

A county has authority, to issue funding and refunding 
bonds with the approval of the local government commis- 
sion to take up valid, outstanding indebtednesses of the 
county which were incurred for necessary county expenses. 
Brooks v. Avery County, 206 N. C. 840, 175 S. E. 199. See 
Thomson v. Harnett County, 209 N. C. 662, 184.S. E. 490. 

Cited in Cromartie vy. Commissioners, 85 N. C. 211, 217; 
Parker v. Board, 104 N. C. 166, 168, 10 S. EK. 137; Redmond vy. 
Commissioners, 106 N. C. 122, 130, 145, 10 S. E. 845; Board 
v. Board, 111 N. C. 578, 579, 16 S. E. 621; Herring v. Dixon. 
122 N. C. 420, 423, 29 S. E. 368; Jones v. Commissioners, 135 
N. C. 218, 224, 47 S. E. 753; Board v. Commissioners, 137 N. 
C. 310, 311, 49 S. E. 353; Director-General v. Commissioners, 
178 N. C. 449, 101 S. E. 91; Board v. Assell, 194 N. C. 412, 
S. E. 580; Castevens v. Stanly County, 211 N. C. 642, 191 
S. E. 739; Gill v. Charlotte, 213 N. C. 160, 195 S. E. 368; 
Palmer v. Haywood County, 212 N. C. 284, 193 S. EB. 668, 113 
A. I. R. 1195; Board of Education v. Wilson, 215 N. C. 
216, 1 SB. (2d), 544, 


§ 7. Acts levying taxes shall state objects, etc. 
—Every act of the General Assembly levying a 
tax shall state the special object to which it is 
to be applied, and it shall be applied to no other 
purpose. (Const. 1868.) 


Section Does Not Apply to Counties or Towns.—The pro- 
visions of this section does not extend to taxes levied by 
counties or incorporated cities or towns for general munici- 
pal purposes. Cabe v. Board, 185 N. C. 158, 116 S. E. 419. 

This section has not application to taxes levied by the 
county authorities for county purposes. Parker y. Board, 
1045 N- Co166; M0eS. B87. 

Act Providing for Levy to Pay County Bonds.—Where an 
act authorizes the levy and collection of a special tax for 
the payment of certain county bonds; and a later act directed 
that the special tax collected under the first act should be 
turned into the general county fund, the first act is in con- 
flict with this section which provides that every act of the 
General Assembly levying a tax shall state the special ob- 
ject to which it is to be applied. McCless vy. Meekins, 117 N. 
Ci 45y, 3558 23) She oo) 

Statute Authorizing County to Impose Tax.—Where the 
statute authorizes a county to impose a tax for necessary 
expenses, it is a delegation of the power to be exercised by the 
county as an agency for the State for the convenience of local 
administration, and the statute is not void in failing to state 
the special object to which it is to be applied, nor is the tax 
itself invalid if this constitutonal requirement has been ob- 
served by the county authority in the imposition of the special 
tax. Norfolk Southern R. Co. v. Reid, 187 N. C. 320, 121 
S. B., 534: 

Cited in University R. Co. v. Holden, 63 N. C. 410; Kyle 
v. Commissioners, 75 N. C. 445; Board of Education v. Wil- 
son, 215 N. C. 216, 1 S. E. (2d) 544. 


ARTICLE. VI 
Suffrage and Eligibility to Office 


§ 1. Who may vote. — Every male person born 
in the United States, and every male person who 
has been naturalized, twenty-one years of age, and 
possessing the qualifications set out in this ar- 
ticle, shall be entitled to vote at any election by 
the people in the State, except as herein otherwise 
provided. (Const. 1868; Convention 1875; 1899, c. 
218; 1900, c. 2.) 


Cross References.—See annotations under section 2. 
statutory provisions regarding elections and the 
tions of voters therein, see section 163-1 et seq. 

Editor’s Note.—Article VI was re-drafted and submitted 
to a popular vote, August 2, 1900, to become effective July 


For 
qualifica- 


1, 1902, Ch. 218, Public Laws of 1899; Ch. 2, Public Laws 
of 1900. 
Sec. 1 of this article originally was as follows: “Every 


male person born in the United States, and every male per- 
son who has been naturalized, twenty-one years old, or up- 
ward, who shall have resided in this State twelve months 
next preceding the election, and thirty days in the county 
in which he offers to vote shall be deemed an elector.”” The 
Convention of 1875 changed “thirty” to “ninety” and added 
the sentence: “But no person who, upon conviction or 
confession in open court, shall be adjudged -guilty of a fel- 
ony, or any other crime infamous by th2 laws of this State, 
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and hereafter committed shall be deemed an elector, un- 
less such person shall be restored to the rights of citizen- 
ship in a manner prescribed by law.’’ Pursuant to ch. 218, 
Public Laws of 1899, and ch. 2, Public Laws of 1900, the 
section was amended to read as at present. 

The 19th amendment to the Constitution of the United 
States, ratified August 26, 1920, provided that “the right 
of citizens of the United States to vote shall not be denied 
or abridged by the United States or by any State on ac- 
count of sex.” The General Assembly of North Carolina 
provided for the registration and voting of women by ch. 
18, Public Laws of 1920, extra session. 

Cited in Chester, etc., R. Co. v. Commissioners, 72 N. C. 
486, 493; Foard v. Hall, 111 N. C. 369, 372, 16 S. E. 420; 
Quinn v. Lattimore, 120 N. C. 426, 26 S. E. 638; Allison v. 
Sharp, 209 N. C. 477, 184 S. E. 27; Gill v. Board of Com’rs, 
160 iva, o17G, 70 ‘Se 206.946 RR. AS (Ne S,) 2933. State 
v. Knight, 169 N. C. 333, 85 S? EB. 418, L. R. A. 1915F, 898, 
Ann. Cas. 1917D, 517 (right of women to vote); Harris vy. 
Watson; 201 N. C. 661, 161 S: KE. 215, 79 A. L: R. 441. 


§ 2. Qualifications of voters—He shall reside 
in the State of North Carolina for one year and 
in the precinct, ward or other election district in 
which he offers to vote four months next preced- 
ing the election: Provided, that removal from one 
precinct, ward or other election district to another 
in the same county shall not operate to deprive 
any person of the right to vote in the precinct, 
ward or other election district from which he has 
removed until four months after such removal. 
No person who has been convicted, or who has 
confessed his guilt in open court upon indictment, 
of any crime the punishment ci which now is, 
or may hereafter be, imprisonment in the State’s 
Prison, shall be permitted to vote, unless the said 
person shall be first restored to citizenship in the 
manner prescribed by law. (Convention 1875; 
1sou° cele. 1900" c. 2's. 2: Ha Sess... 1920, 0:93.) 


Editor’s Note.—This section was added pursuant to ch. 
218, Public Laws of 1899 and ch. 2, Public Laws of 1900. 
The first sentence read: ‘‘He shall have resided in the 
State of North Carolina for two years, in the county six 
months, anc in the precinct, ward or other election district 
in which he offer to vote, four months next preceding the 
election.”” This sentence was changed to read as at pres- 
ent, pursuant to ch. 93, Public Laws of 1920, extra ses- 
sion. 

Qualifications Same for Municipal Election.—The quali- 
fication of voters in a municipal election is the same as in a 
general one. State v. Carter, 194 N. C. 293. 

Cities and towns, like counties and townships, are parts 
and parcels of the State, organized for the convenience of 
local self-government; and the qualifications of voters are 
the same, to-wit, citizenship, twenty-one years of age, 
twelve months (now two years) residence in the State and 
thirty days (now four months) in the city or town. People 
v. Canaday, 73 N. C. 198. 

A provision in the charter of a municipality limiting the 
right of suffrage in municipal elections to owners of real 
property within the town is unconstitutional. Smith v. Car- 
olina Beach, 206 N. C. 834, 175 S. E. 313. 

“‘Residence’”” Defined.—Residence, as used in this section 
defining political rights, is synonymous with domicile, denot- 
ing a permanent dwelling place, to which the party, when 
absent, intends to return. State vy. Grizzard, 89 N. C. 115. 

A person, in order to become a qualified elector in this 
State, must have come into the State a year (now two 
years) before the election, or have been domiciled within it 
for twelve months after forming the purpose to remain, and 
the same intent must be concurrent with the actual occupa- 
tion of a domicile in the county in order to entitle him to 
the rights of an elector within its limits. Boyer v. Teague, 
g06°°N, Cy 576, 11 S. FE. 665. 4 

In order to acquire a residence for the purpose of ex- 
ercising the right to vote in a given locality, the ‘“‘resi- 
dence” must be of a permanent, and not of a temporary 
character, corresponding with the word domicile. State 
Temtarter, I990 IN. Gr '697,, 143 S. By 513. 

Protracted Residence Abroad. — A protracted residence 
abroad of one engaged in business and with no home in this 
state, is not consistent with the idea of a residence here. 
State v. Grizzard, 89 N. C. 115. 

Conviction of Crime.—In a contested election case, a con- 
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viction of an offense under a local law prescribing punish- 
ment in the State’s Prison, renders void the vote of the 
one so convicted, whether the indictment charged or failed 
to charge that the alleged offense was ‘‘feloniously”’ com- 
mitted. State v. Jackson, 183 N. C. 695, 110 S. E. 593. 

Vote of Escaped Prisoner.—If a person in jail for misde- 
meanor (not infamous), and sentenced to imprisonment, es- 
capes, and, before he is recaptured, his term or sentence 
expires, and he votes in his own precinct, in which he re- 
sided before he was sentenced, such vote is valid if the 
voter be otherwise qualified; but, if the voter is a fugitive 
from justice, and hiding from one part of the county to 
another, and voted in the precinct he happened to be in, and 
not in the precinct of his residence when sentenced, such 
vote is illegal. Boyer v. Teague, 106 N. C. 576, 11 S. E. 
665. 

Where Voter Resides Near Precinct Line.—When a voter 
resides on or so near the precinct line, or the line be so un- 
certain that it is doubtful in which precinct the voter lives, 
and the voter, honestly and in good faith, bona fide, registers 
and voters in the precinct he, in good faith, alleges and be- 
lieves he lives in, and has good reason to believe he is cor- 
rect, and registers and votes in no other precinct, such 
vote is legal. Boyer v. Teague, 106 N. C. 576, 11 S. E. 665. 

Mere Failure to Administer Oath.—The mere failure of 
the registrars to administer the oath to the electors, and 
allowing them to vote where not challenged, will not affect 
the result of the election held for the establishment of a 
special road district under valid legislative authority, when 
the electors so voting are qualified. Woodall v. Highway 
Commission, 176 N. °C. 377,97" So Ey 226: 

Oath Does Not Embrace All Qualifications——The oath pre- 
scribed for electors by section 163-29, omits some of the es- 
sential requisites to voting contained in the Constitution, 
and is confined to those indispensable qualifications set out 
in this section. The oath does not extend to disqualifica- 
tion incident upon conviction for crime. State v. Houston, 
103 N. C. 383, 9 S. E. 699. 

Same—Increasing Length of Residence.—The General As- 
sembly cannot in any way change the qualifications of 
voters in State, county, township, city or town elections; 
an act which requires a longer residence in the county than 
this section requires, is unconstitutional. People v. Cana- 
day Zoe. e,. 98; 

Provision That Commissioners’ Come from Different Par- 
ties.—A provision in a statute that township highway com- 
missioners shall be selected for their fitness, and not for 
political faith, and to remove the position from partisan 
politics, one each of the two members to be elected shall, 
“so far as feasible and practicable, come from each of the 
two leading political parties of the township,” is too in- 
definite and uncertain to affix a qualification to the posi- 
tion, being recommendatory only to the voters, whose ac- 
tion is not reviewable by the courts. State v. Sanders, 174 
NGS C2 e112 1035'S... Ha 4/6, 

Cited in Quinn v. Lattimore, 120 N. C. 426, 2 S. E. 638; 
Cox v. Com’rs of Pitt County, 146 N. C. 584, 60 S. E. 516, 
161. R. A. CN. S.) 253; State v. Windley, 178 N. C. 670, 
673, 100 S. E. 116; Allison v. Sharp, 209 N. C. 477, 184 S. 
Ee 27s 


§ 3. Voters to be registered—Every person 
offering to vote shall be at the time a legally reg- 
istered voter as herein prescribed, and in the man- 
ner hereafter provided by law, and the General 
Assembly of North Carolina shall enact general 
registration laws to carry into effect the provi- 
sions of this article. (Const. 1868; 1899, c. 218; 
1900, c. 2, s. 3.) 


For statutory 
163-28 et seq. 

Editor’s Note.—Sec. 2 of the Constitution of 188 was as 
follows: “It shall be the duty of the General Assembly to 
provide from time to time, for the registration of all 
electors, and no person shall be allowed to vote without 
registration, or to register, without first taking an oath or 
affirmative to support and maintain the Constitution and 
laws of the United States, and the Constitution and laws 
of North Carolina, not inconsistent therewith.” This was 
amended to read as the present Sec. 3 pursuant to ch. 218, 
Public Laws of 1899 and ch. 2, Public Laws of 1900. For 
the present registration laws, see §$ 163-29 to 163-52. 

Power of General Assembly.—While the General Assembly 
cannot add to the qualifications prescribed by the Constitu- 
tion for voters, it has the power, and, it is the duty, to 
enact such registration laws as will protect the rights of 
duly qualified voters, and no person is entitled to vote un- 


provision as to registration, see section 
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til he has complied with the requirements of those laws. 
State v. Scarborough, 110 N. C. 232, 14 S. E. 737. P 

Act Requiring New Registration—An act authorizing a 
bond issue by a county is not objectionable as violating this 
section, upon the ground that it empowered the county 
commissioners to order a new registration. Cox v. Commis- 
sioners, 146 N. C. 584, 60 S. E. 516. 

Act Requiring Proof of Ability to Read and Write Is 
Valid.—The provisions of § 163-28 providing that a person 
presenting himself for registration shall, before he is reg- 
istered, prove to the satisfaction of the registrar his abil- 
ity to read and write any section of the Constitution, was 
held valid, since the authority was granted the Legisla- 
ture by this section to enact general legislation to carry 
out the provisions of this article. Allison v. Sharp, 209 N. 
C., 477, 184 S. Ba 27: 


§ 4. Qualification for registration—Every per- 
son presenting himself for registration shall be 


able to read and write any section of the Constitu- | 


tion in the English language. But no male person 
who was, on January 1, 1867, or at any time prior 
thereto, entitled to vote under the laws of any 
State in the United States wherein he then re- 
sided, and no lineal descendant of any such per- 
son, shall be denied the right to register and vote 
at any election in this State by reason of his fail- 
ure to possess the educational qualifications here- 
in prescribed: Provided, he shall have registered 
in accordance with the terms of this section prior 
to December 1, 1908. The General Assembly shall 
provide for the registration of all persons entitled 
to vote without the educational qualifications 
herein prescribed, and shall, on or before Novem- 
ber 1, 1908, provide for the making of a perman- 
ent record of such registration, and all persons so 
registered shall forever thereafter have the right 
to vote in all elections by the people in this State, 


. 


unless disqualified under section two of this ar- 
ticle. (Const. 1868; 1899, c. 218; 1900;*c.. 2) sae; 
Fx. Sess. 1920, c. 93.) 


Editor’s Note.—This section was added in pursuance of ch. 
218, Public Laws of 1899 and ch. 2, Public Laws of 1900. 
The following changes were made pursuant to ch, 93, Pub- 
lic Laws of 1920, to make the section read as at present: 
the clause ‘‘and before he shall be entitled to vote, he, shall 
have paid on or before the first of May, of the year in 
which he proposes to vote, his poll tax for the previous 
year as prescribed by Article V, Section 1, of the Consti- 
tution,’ immediately following the word “language, was 
stricken out; the proviso, “Provided, such person shall have 
paid his poll tax as above required,’”? was stricken from the 
end of the Section. 

The language of this section is mandatory. 
Sharp, 209 N. C. 477, 480, 184 S. EB. 27. ' 

Registration Essential.—_Registration is essential to the 
exercise by a citizen, possessed of the other legal qualifica- 
tions, of his right to vote, and, when duly made, is prima 
facie evidence of the right. State v. Waldrop, 104 N. C. 453, 
10 Si By. 694. 

Same—Act of Public 
tor, who is qualified to vote, 
a public officer, and entitles the elector to cast 
State v. Nicholson, 102 N. C. 465, 9 Si By hab. 

Registrar Is Logical Person to Carry Out Requirements 
of Section.—As this section of the Constitution says “pre- 
senting himself for registration,” someone has to determine 
whether or not the person shall be able to read and write 
any section of the Constitution in the English _ language. 
Section 163-28, putting this duty on the registrar is unques- 
tionably a reasonable provision, and the registrar is the 
logical person to carry out the provisions of the Constitu- 
tion. Allison v. Sharp. 209 N. Cc. 477 iA80s 184 Sy Leese 

What Registrars May Ask.—Registrars may ask the elec- 
tor his age and _ residence, the township or county from 
whence he removed, in case of such removal since the last 
election, and whether he has resided in the State two years, 
and in the county in which he proposes to vote four months, 
preceding the election. If, in reply to such questions, the 
elector answers that he is twenty-one years old, and has 
resided in the State two years and in the county four months 
preceding the election, it is the duty of the registrars, upon 
his taking the prescribed oath, to record his name as a 


Allison v. 


Officer.—The registration of an elec- 
must be accepted as the act of 
his vote. 
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voter; but bystanders may require him to be sworn as ta 
his residence. In re Reid, 119 N. C. 641, 26 S. E. 337. 

As to the oath, see State v. Nicholson, 102 N. C. 465, 9 S. 
E. 545. 

Permanent Roll Does Not Dispense with Further Registra- 
tion.—The fact that a voter is registered on the permanent 
roll as provided by the Constitution does not dispense with 
the necessity of his registering anew in order to become a 
qualified voter, whenever required by the statutes regulat- 
ing the registration of voters. Clark v. Statesville, 139 N. 
C..490,, 52,5. EH. 52. 

Purpose of Permanent Roll.—The making of a permanent 
roll of record was intended to be done for the sole purpose 
of furnishing convenient and easily available evidence of 
the fact that those whose names appear thereon are not re- 
quired to have the educational qualification. Clark v. States- 
Ville, 139) INie@.5490; 52 3S. B52. 

Registration Book Lost.—Where the registration book of 
an election precinct had been lost, and could not be re- 
placed, but the registrar procured a new book, in which he 
entered the names of such persons as he knew had thereto- 
fore been registered, and also the names of those who ap- 
plied for registration subsequently and it appeared that, at 
the election following, no one voted whose name did not ap- 
pear on the registration book, that no one voted who was 
not entitled to vote, and no one who was entitled to vote 
was excluded the election was valid. State v. Waldrop, 104 
IN. (C)453, 10 (S2B. 694: 

When No Registration at All—Where there has been no 
registration at all, the votes cast cannot be counted by 
proving that none but duly qualified electors voted; possibly 
this principle might be relaxed where a fraudulent conspir- 
acy to deprive the voters of the right of suffrage is shown; 
and it does not apply where the Legislature has failed to 
provide means for registration. State v. Scarborough, 110 N. 
Cer 25254 See a7. 

When Prevented from Registering by Registrars.—Where 
a voter offers to comply with the laws in reference to regis- 
tration, but is prevented by the wrongful conduct of the 
registrar, his vote should be received and counted, but a 
vote cast upon an invalid registration should be rejected. 
State v. Scarborough, 110 N. C. 232, 14 S. E. 737. 

Necessity of Having Paid Taxes.—Where the validity of a 
special tax depends upon whether certain persons who had 
voted had paid their taxes for the previous year according 
to the requirements of this section the constitutional re- 
quirements must be met in order that they may exercise 
the privilege of voting, though they are permitted to wait 
until May Ist to pay them, if they so choose. Ingram v. 
Johnson, 172 N. C. 676, 90 S. E. 805. 

Cited in State v. Grizzard, 89 N. C. 115, 119; Pace vy. Ra- 
leigh, 140 N. C. 65, 67, 52 S. E. 277; Collie vy. Franklin 
County Com’rs, 145 N. C. 170, 59.S. E. 44; Cox v. Com’rs 
of Pitt County, 146, N.C. 584, 60S. 1B. 516, 16.7. Rae 
GNSS2)i2253. 


§ 5. Indivisible plan; legislative intenh—That 
this amendment to the Constitution is presented 
and adopted as one indivisible plan for the regu- 
lation of the suffrage, with the intent and purpose 
to so connect the different parts, and to make 
them so dependent upon each other, that the 
whole shall stana or fall together. (1900, c. 2, s. 5.) 


§ 6. Elections by people and General Assembly. 
—All elections by the people shall be by ballot, 
and all elections by the General Assembly shall be 
viva voce. (Const. 1868; 1899, c. 218.) 


How Elector May Vote.—The provisions of this section 
give the elector the “choice to deposit his own ballot secretly, 
or to declare his choice openly when depositing it, or to have 
the registrar, or one of the judges of election, deposit it for 
him. Jenkins v. State Board, 180 N. C. 169, 104 S. E. 346. 

Secret Ballot.—The provisions of this section imply that 
in elections by the people the ballot shall be a secret one. 
Withers v. Commissioners of Harnett, 196 N. C. 535, 146 
S.Bx (225. 

It is not necessary to show undue influence or intimi- 
dation for the courts to declare an election void when the 
votes have been deprived of their right to a secret ballot. 
Withers v. Commissioners of Harnett, 196 N. C. 535, 146 
oe eiae Dae G8 

A voter at an election does not waive his constitutional 
right to a secret ballot by not protesting, unless he has 
been made aware of his rights under the facts and circum- 
stances of the balloting. Withers v. Commissioners of 
Harnett, 196 .No :‘C) 535,146) S, Ey 225: 
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§ 7%. Eligibility to office; official oath—Every 
voter in North Carolina, except as in this article 
disqualified, shall be eligible to office, but before 
entering upon the duties of the office he shall take 
and subscribe the following oath: 


CONSTITUTION: OF 


stitution and laws of the United States, and the 
Constitution and laws of North Carolina not in- 
consistent therewith, and that i will faithfully dis- 
charge the duties of my office as ........, SO help 
me, God.” (Const. 1868; 1899, c. 218; 1900, c. 2, 


So) 


Editor’s Note.—Sec. 4 of the Constitution of 1868 amended 
to become the present Sec. 7 pursuant to ch. 218, Public 
Laws of 1899 and ch. 2, Public Laws of 1900, was as fol- 
lows: ‘‘Every voter, except as hereinafter provided, shall 
be eligible to office; but before entering upon the discharge 
of the duties of his office, he shall take and subscribe the 
following Oath: ‘T,  csccsesrseereserees , do solemnly swear (or af- 
firm) that I will support and maintain the Constitution and 
laws of the United States, and the Constitution and laws 
of North Carolina not inconsistent therewith, and that I 


will faithfully discharge the duties of my office. So help 
me God.’ ” ; ; ; 
Legislature Cannot Increase Qualifications.—This section 


provides “every voter in North Carolina, except in this ar- 
ticle disqualified, shall be eligible to office,” and the Legis- 
lature cannot add to the constitutional disqualifications to 
hold office by requiring candidates for the position of re- 
corder in a municipal court to be “a licensed attorney at 
law.” State v. Bateman, 162 N. C. 588, 77 S. E. 768. 

Women as Public Officers.—A woman is qualified to’ act 
as a notary public since the adoption of the 19th amendment 
to the Constitution of the United States, and also to pass 
upon the proper probate of a deed to lands, and make a 
valid certificate for its registration, when thereto deputized 
by the clerk of the superior court under the provisions of 
our statute. Preston v. Roberts, 183 N. C. 62, 110 S. E. 586, 
For the former rule, see State v. Knight, 169 N. C. 333, 85 
S. E. 418. 

Cited in Harris v. Watson, 201 N. C. 661, 161 S. E. 215, 
79 A. L. R. 441. 


§ 8. Disqualification for office—The following 
classes of persons shall be disqualified for office: 
First, all persons who shall deny the being of 
Almighty God. Second, all persons who shall have 
been convicted or confessed their guilt on indict- 
ment pending, and whether sentenced or not, or 
under judgment suspended, of any treason or fel- 
ony, or of any other crime for which the punish- 
ment may be imprisonment in the penitentiary, 
since becoming citizens of the United States, or of 
corruption or malpractice in office, unless such per- 
son shall be restored to the rights of citizenship 
in a manner prescribed by law. (Const. 1868; 
1899, c. 218; 1900, c. 2, s. 8.) 


Editor’s Note.—The last sentence of this section, which 
was Sec. 5 of the Constitution of 1868, was as follows: 
“Second, all persons who shall have been convicted of trea- 
son, perjury, or of any other infamous crime, since becom- 
ing citizens of the United States, or of corruption, or mal- 
practice in office, unless such person shall have been le- 
gally restored to the rights of citizenship.” The section 
was amended to read as the present Sec. 8 pursuant to ch, 
218, Public Laws of 1899 and ch. 2, Public Laws of 1900. 

Disqualification Not Part of Judgment.—The disqualifica- 
tion for office and the loss of the right of suffrage imposed 
by this section upon persons convicted of infamous offenses 
constitute no part of the judgment of the court, but are 
mere consequences of such judgment. State v. Jones, 82 N. 

. 685. 
ae of Prosecuting Attorney.—A prosecuting attorney 
is removable from office as a matter of law or legal infer- 
ence upon findings of his willful misconduct or maladminis- 
tration in office, supported by evidence. State v. Hamme, 
180 N. C. 684, 104 S. E. 174. 

Same—Appeal.—An appeal from the judgment of the supe- 
rior court judge that a prosecuting attorney be removed for 
“willful misconduct or maladministration in office,” etc., is 
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upon questions of law and legal inference, if justified by the 
findings of facts supported by evidence. State v. Hamme, 
180 N. C. 684, 104 S. E. 174. 

Cited in dissenting opinion of C. J. Clark in Bank v. Red- 
wine, 171 N. C. 559, 572, 88 S. E. 878; State v. Windley, 178 
IN: "2 .670;.,673, 100; 8; -B 116. 


§ 9. When this chapter operative—That this 
amendment to the Constitution shall go into ef- 
fect on the first day of July, nineteen hundred and 
two, if a majority of votes cast at the next gen- 
eral election shall be cast in favor of this suffrage 
amendment. (1899, c. 218; 1900, c. 2, s. 9.) 


Editor’s Note.—This section was added pursuant to ch. 
218, Public Laws of 1899 and ch. 2, Public Laws of 1900. 


ARTICLE VII 
Municipal Corporations 


§ 1. County officers.—In each county there 
shall be elected biennially by the qualified voters 
thereof, as provided for the election of members 
of the General Assembly, the following officers: 
A treasurer, register of deeds, surveyor, and five 
commissioners. (Const. 1868.) 


Cross References.—As to municipal corporations generally, 
see section 160-1 et seq.; as to the register of deeds, see 
section 161-1 et seq.; as to the county surveyor, see sec- 
tion 154-2 et seq.; as to the county commission, see sec- 
tion 153-1 et seq. 

County Commissioners.—Ch. 526, Public-Local Laws of 1935, 
providing that Cherokee County should be divided into 
three districts and that one county commissioner should be 
nominated and elected by the qualified voters of each oi 
the districts, is constitutional as a valid exercise of legis- 
lative power over municipal corporations, the General As- 
sembly being given express power by art. VII, § 14, to 
change and modify the provisions of this section, relating 
to number and election of county commissioners. Watkins 
v. Johnson, 210 N. C. 449, 187 S. E. 584. 

Registers of Deeds.—The constitutional provision for the 
election of registers of deeds for a term of two years is sub- 
ject to modification by statute, and therefore the legisla- 
ture has the power to make the office appointive rather 
than elective, to extend the term, or to abolish it altogether, 
and even to dispossess the incumbent, since public office 
is not a property right. Penny v. Salmon, 217 N. C. 
240; Lee! Ee C2d i 559: 

Applied in Rhodes v. Lewis, 80 N. C. 136. 

Stated in Harris v. Watson, 201 N. C. 661, 161 S. E. 215, 
(OE Ao bee 441. 

Cited in People v. McKee, 65 N. C. 257; People v. Cana- 


day, 73 N. C. 198, 221; Perry v. Franklin County Com’rs, 
D48iCINE (Ce 5215662252 -B 60s: 
§ 2. Duty of county commissioners.—It shail 


be the duty of the commissioners to exercise a 
general supervision and control of the penal and 
charitable institutions, schools, roads, bridges, 
levying of taxes, and finances of the county, as 
may be prescribed by law. The register of deeds 
shall be ex officio clerk of the board of commis- 
sioners. (Const. 1868.) 


See section 153-1 et seq. and notes thereto. 

The General Assembly can give almost unlimited power 
to the counties to carry out this provision. Thomson v. 
Harnett County, 209 N. C. 662, 667, 184 S. E. 490. 

Fiscal Powers Are Subject to Modification.—The gen- 
eral assembly has power to appoint a tax collector or man- 
ager for a county of the state, the fiscal powers granted 
the county commissioners by this section being subject to 
modification or abrogation by statute by express provision 
of Art. VII, sec. 13. Freeman y. Board of Com’rs, 217 
Ne Coo, fF eSaedle tea) goose 

Supervision and Control of Roads.—Under this section the 
commissioners of a county have the duty to exercise a 
general supervision and control of the roads and levying 
of taxes as prescribed by law in reference to roads. Thom- 
son v. Harnett County, 209 N. C. 662, 667, 184 S. E. 490. 

Authority to Borrow from General County Fund.—The 
board of county commissioners, having the supervision and 
control of roads, bridges, and the levying of taxes and the 
finances of the county, have the authority by proper res- 
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olution to borrow from the general county fund moneys 
with which to pay maturing bonds of the county when due, 
being necessary to preserve the credit of the county, and 
to issue refunding bonds for the purpose of repaying this 
loan under a valid statute providing therefor and declaring 
itself to be a special statute validating and legalizing the 


transaction. Barbour v. Wake County, 197 N. C. 314, 315, 
148 S. E. 470. 
How School Fund Disbursed.—This section gives the 


“supervision of schools’? to the county commissioners; they 
levy the school tax, and in their treasury is kept the school 
fund, and their treasurer disburses the fund, upon the or- 
der of the school committee. Lane v. Stanly, 65 N. C. 153, 
156. See note to § 153-9, par. 2. 

When Commissioners Fail to Qualify.—If from any cause 
the newly elected commissioners of a county fail to qualify 
at the time prescribed by law, the old board, as de facto 
officers, have the power to qualify a county treasurer-elect 
and induct him into office; or upon his default in filing the 
required bond, they have the power to declare a vacancy and 
fill the same by appointment. State v. Jones, 80 N. C. 127. 

General Assembly May Authorize Ferry.—This_ section 
does not deprive the general assembly of the power to pass 
an act authorizing the establishment of a public ferry at a 
certain point. In re Spease Ferry, 138 N. C. 219, 50 S. E. 625. 

As to the power of General Assembly to abrogate the pro- 
visions of the section, see section 14 of the article and an- 
notations thereunder. 

Cancellation of Official Bond.—In the absence of a stat- 
ute specifically authorizing the board of commissioners of a 
county to cancel an official bond, which the board has 
taken, accepted and filed, in the performance of its official 
duty, the duty imposed by this section upon such board, 
with respect to the finances of the county, does not confer 
upon the board such power. State v. Inman, 203 N. C. 
Wh Sais isl: SR loess 

Applied in Reen v. Farmer, 211 N. C. 249, 189 S. E. 882. 

Cited in Flat Swamp, etc., Co. v. McAlister, 74 N. C. 159, 
163; Board v. Commissioners, 111 N. C. 578, 586, 16 S. E. 621; 
Crocker v. Moore, 140 N. C. 429, 53 S. E. 229; Southern 
Audit Co. v. McKensie, 147 N. C. 461, 61 S. E. 283; Bunch 
v. Randolph County Com’rs, 159 N. C. 335, 74 S. E. 1048; 
Commissioners v. Road Com’rs, 165 N. C. 632, 81 S. E. 1001; 
Wilson v. Holding, 170 N. C. 352, 86 S. E. 1043; Holmes v. 
Bullock, 178 N. C. 376, 378, 100 S. E. 530; Lenoir County v. 
Taylor, 190 N. C. 336, 130 S. E. 25; Day v. Commissioners, 
194) Nac. 780, 133 S.. ...164. 


§ 3. Counties to be divided into districts.—It 
shall be the duty of the commissioners first 
elected in each county to divide the same into 
convenient districts, to determine the boundaries 
and prescribe the name of the said districts, and 
report the same to the General Assembly be- 
fore the first day of January, 1869. (Const. 1868.) 


Alteration of Township after First Division.—The creation 
or alteration of townships in the several counties of the 
State, after the first division by the county commissioners 
under this section is left with the Legislature. Grady v. 
County Comm’rs, 74 N. C. 101. See § 153-9, par. 2, and 
notes thereto. 

Cited in Wilson v. Board, 74 N. C. 748, 754; Wallace v. 
Board, 84 N. C. 164; Wittkowsky v. Board, 150 N. C. 90, 94, 
63 S. E. 275; Road Comm. vy. Commissioners, 178 N. C. 61, 
100 S. E. 122. 


§ 4. Townships have corporate powers.—Upon 
the approval of the reports provided for in the 
foregoing section of the General Assembly, the 
said districts shall have corporate powers for the 
necessary purposes of local government, and shall 
be known as townships. (Const. 1888.) 


Township Powers Must Be Conferred.—Townships are cor- 
porate bodies and have no corporate powers when not spe- 
cially conferred by statute. Wittkowsky v. Board, 150 N. 
C. 90, 63 S. EB. 275. See notes to section 153-9, par. 33. 

Municipality Subject to Legislative Control.—A munici- 
pality, such as a city, town or county, is subject to the 
control of the General Assembly even in respect to neces- 
sary expenses. Jones v. New Bern, 152 N. C. 64, 65, 67 
Sr. 178; 

Township Trustees Not a Municipal Corporation. — The 
board of township trustees has no existence as a municipal 
corporation, and hence it cannot be a party to a suit. Wal- 
lace v. Board, 84 N. C. 164. 

Townships Not Given Power of Taxation.—This section 
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does not give townships the power of taxation for school 


. purposes either through their trustees or committees. Lane 


Vi wotanly 605 aN sae oS: 
thereto. 

Cited in Mann y. Allen, 171 N. C. 219, 88.S. E. 235; Road 
Comm. v. Commissioners, 178 N. C. 61, 64, 100 S. E. 122. 


section 160-56 and notes 


See 


§ 5. Officers of townships.—In each township 
there shall be biennially elected, by the qualified 
voters thereof, a clerk and two justices of the 
peace, who shall constitute a board of trustees, 
and shall, under the supervision of the county 
commissioners, have control of the taxes and fi- 
nances, roads and bridges of the township, as 
may be prescribed by law. The General Assembly 
may provide for the election of a larger number of 
justices of the peace in cities and towns, and in 
those townships in which cities and towns are 
situated. In every township there shall also be 
biennially elected a school committee, consisting 
of three persons, whose duty shall be prescribed 
by law. (Const. 1868.) 


Cross References.—As to the election, powers and duties of 
the clerk generally, see section 2-1 et seq. As to the jus- 
tices, see section 7-112 et seq. 

Editor’s Note.—The act of 1877, c. 141, passed in pursuance 
of Art. VII, sec. 13, amended this section so as to deprive 
the board of township trustees of its existence as a mu- 
nicipal corporation and to establish other means of electing 
and appointing justices o: the peace. See Wallace v. Trus- 
tees, 84 N. C. 164. 

Justice Elected.—This section requires that justices of the 
peace shall be elected by townships. Edenton v. Wool, 65 
ii A Ge ED 

Same—Power Cannot Be Conferred.—An attempt to confer 
the power of a justice of the peace on the Judge of a Special 
Court cannot avail, for this section requires justices of the 
peace to be elected by the several townships, and the Leg- 
islature cannot change the mode of their appointment. Wil- 
mington v. Davis, 63 N. C. 582. 

All Justices Members of Board of Trustees.—Where an 
act of the General Assemby authorized the election, in town- 
ships containing cities and towns, of a larger number of 
justices than two, all such justices are members of the 
Township Board of Trustees. Conoley v. Harris, 64 N. C. 
662. 

Trustees without Authority to Build Bridges.—Township 
trustees have no authority to contract for building bridges; 
when such a contract is entered into without the sanction 
and supervision of the County Commissioners, it is a nullity. 
Paine v. Caldwell, 65 N. C. 488. 

Legislature May Create Highway Commission.—The Leg- 
islature has the constitutional authority to create a high- 
way commission for a county, and give it control over its 
bridges and highways, their maintenance and supervision, 
etc., or subdivide this agency into several parts over defined 
territory.’ Hillis vy. Greene, 191 N.C: (761, 133) SR. 395. 

Cited in Wallace v. Board, 84 N. C. 164; Jones, etc., Co. 
v. Commissioners, 85 N. C. 278, 282; Road Comm. v. Com- 
missioners, 178 N. C. 61, 64, 100 S. E. 122. 


§ 6. Trustees shall assess property.—The town- 
ship board of trustees shall assess the taxable 
property of their townships and make return to 
the county commissioners for revision, as may 
be prescribed by law. ‘The clerk shall also be, ex- 
officio, treasurer of the township. (Const. 1868.) 


Assessment by Mayor and Commissioners.—An  assess- 
ment of the property subject to taxation by a muncipal ccr- 
poration, made by the mayor and commissioners of such 
corporation, is void. Such assessment, under the provision 
of the Constitution, must be made by the township board 
of trustees. Cobb v. Corporation, 75 N. C. 1. 

When Appeal Lies From Commissioners Decision.—The 
County Commissioners have exclusive original jurisdiction 
to grant relief against excessive valuation of property for 
taxation; and from their decision, upon a petition for that 
purpose, there is no appeal, unless it appears from the facts 
found by them as to the valuation of property, that they 
have proceeded upon some erroneous principle; for the rea- 
son that the statute give no appeal, Wade v. Commissioners, 
74 Ne Ciel: 

Legislative Power when Section Abrogated.—The general 
assembly, during the abrogation of this section could consti- 
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tute other agencies to perform the duties herein imposed 
upon the township board of trustees. North Carolina R. Co. 
v. Commissioners, 82 N. C. 260. 

Cited in Carolina Cent. R. Co. v. Wilmington, 72 N. C. 
73, 75; Richmond, ete., R. Co. v. Commissioners, 84 N. C. 
504, 508; Jones v. Commissioners, 107 N. C. 248, 261, 12 S. 
E. 69; Board v. Commissioners, 111 N. C. 578, 586, 16 S. KE. 
621; Road Com. v. Commissioners, 178 N. C. 61, 64, 100 S. 
B.. 122. 


§ 7. No debt or loan except by a majority of 
voters.—No county, city, town, or other munici- 
pal corporation shall contract any debt, pledge its 
faith or loan its credit, nor shall any tax be levied 
or collected by any officers of the same except for 
the necessary expenses thereof, unless by a vote 
of the majority of the qualified voters therein. 
(Const. 1868.) 


I. Editor’s Note. 
II. General Consideration. 
III. Necessary Expenses. 
A. General Consideration and Application. 
B. School Taxation. 


Cross References. 


As to municipal taxation, see section 160-56; as to elec- 
tion on question of county aid to railroads, see section 60-22. 
For article on ‘‘Necessary Expenses,” see 18 N. C. Law 
Rev. 93. 
I. EDITOR’S NOTE. 

Municipal corporations may levy a tax for necessary ex- 
penses to the constitutional limitation without a vote of the 
people and without legislative permission; for necessary ex- 
penses they may exceed the constitutional limitation by ieg- 
islative authority, without the approval of the voters; but for 
purposes other than necessary, a tax cannot be levied either 
within or in excess of the constitutional limitation except 
with the approval of the voters under special legislative au- 
thority. The constitutionality of a legislative act exceeding 
the constitutional limitation depends upon whether or not 
the bill passed each branch of the legislature on three sepa- 
rate days, with the ‘“‘aye’’ not ‘‘no’”’ vote both entered on 
the journals of the second and third readings. See Hender- 
son v. Wilmington, 191 N. C. 269, 132 S. E. 25. 


II. GENERAL CONSIDERATION. 


Intent of Section.—This section was intended to present 
another check to the imprudence of county and municipal 
officers. Paine v. Caldwell, 65 N. C. 488, 491. 

This section is an absolute prohibition. It is cumulative 
and adcs another restraint to section 7 of article V. Brodnax 
v. Groom, 64 N. C. 244. 

Cannot Be Evaded by Legislature.—This section prohibits 
any county, city, town or other municipal corporation, from 
contracting any debt, etc., without the affirmative consent of 
a majority of the people of the-county who are qualified to 
vote and a Legislative Act which attempts to evade the 
restriction which this section puts on counties, etc., to con- 
tract debts, is unconstitutional and void. Chester, etc., R. 
Co. v. Commissioners, 72 N. C. 486. 


No Vested Right by Former Construction of Section.—A 
public service corporation, which was granted a franchise 
and entered into a contract with a city when, under this 
section as then construed, the city was without power to 
construct competing works, but which constitutional provi- 
sion was subsequently construed to grant such power, held 
to have no standing, after its franchise and contract had ex- 
pired by limitation, to invoke the rule that one acquiring 
rights under one construction of the state law may not be 
deprived of them by a subsequent different construction. Hill 
v. Elizabeth City, 298 Fed. 67. : 

The only way to preserve the vitality of this section and 
§ 6 of article 5 is te adhere to the construction, that the 
‘special purpose’ for which the ‘special approval’ of the Gen- 
eral Assembly is essential must be for a ‘necessary ex- 
pense’ in contemplation of the constitutional provision. 
Castevens v. Stanly County, 209 N. C. 75, 82, 183 S. E. 3, 
citing Glenn v. Board of County Com’rs, 201 N. C. 233, 159 
S. E. 439. 

The term “municipal corporation’ should not be con- 
strued narrowly to include only cities, towns, counties and 
school districts, as the Constitution contemplates a broader 
construction of the term, and in its broader sense the term 
includes all public corporations exercising governmental 
functions within the constitutional limitations. Wells v. 
Housing Authority, 213 N. C. 744, 197 S. E. 693. 

The State is not a municipality within the meaning of 
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the Constitution, and since a city or county, in the op- 
eration of public schools within its territory, is not a 
municipality but an administrative agency of the State, 
such administrative units, in imposing taxes necessary to 
the maintenance of public schools, is not required to sub- 
mit the question to a vote, the limitations imposed by this 
section being applicable solely to municipalities. Bridges 
vo (Charlette221) Ne C472, :20.0S2. By (2d)..825. 

Although an administrative unit of the State public 
school system is required by the statute to submit to its 
voters the question of supplementing State funds to con- 
duct schools of higher standards and longer terms, the 
provision for a vote is not in deference to this section and 
the establishment of such supplement in no wise affects 
the character of the unit as a State agency for the admin- 
istration of the public school system. Id. 

School Districts as Municipal Corporation.—School districts 
are public quasi-corporations, included in the term munici- 
pal corporations as used in this section. Smith v. School 
Trustees, 141 N. C. 143, 53 S. E. 524. See post, this note, 
“School Taxation,” III, B. 

A legally qualified board of trustees of the graded schoolg 
of a town is a municipal corporation within the meaning and 
purport of this section. Hollowell v. Borden, 148 N. C. 255, 
61 S. E. 638. 

Debt.—This section and the amended art. V, § 4, will be 
considered in pari materia, and the word “debt” in art. V, 
§ 4, will be given the same construction as has been given 
the word in construing this section since the legislature in 
framing the amendment must have had in mind the con- 
struction which has been given the word as used in this 
section. Williamson v. High Point, 213 N. C. 96, 195 S. E. 90. 
See also, McGuinn v. High Point, 219 N. C. 56, 13 S. E. 
(2d) 48. 

Majority of Qualified Voters Necessary.—An issue of county 
bonds is invalid, though a majority of those voting there- 
on have expressed themselves by ballot in their favor, if 
such majority be not also that of the qualified voters of 
the county. Sprague v. Board, 165 N. C. 603, 81 S. E. 915; 
Long v. Commissioners, 181 N. C. 146, 106 S. E. 481. 

By this section, bonds for other than necessary purposes 
must be approved by a majority of the qualified voters of 
the taxing unit. Twining v. Wilmington, 214 N. C. 655, 
200 S. E. 416; Sessions v.,Columbus County, 214 N. C. 634, 
200 SE... 418: 

Even within the exercise of its powers a municipality 
may not bind itself by ccntract which incurs a debt, ex- 
cept for necessary expenses, unless by a vote of the ma- 
jority of its qualified voters as provided by this section. 
Madry v. Scotland Neck, 214 N. C. 461, 199 S. E. 618. 

This section and art. V, § 4, of the State Constitution 
are not in conflict, and bonds for other than necessary ex- 
penses which are also in excess of two-thirds of the amount 
by which the taxing unit decreased its outstanding indebt- 
edness during the prior fiscal year, must be approved not 
only by a majority of those voting in the election under 
the provisions of art. V, § 4, but also by a majority of the 
qualified voters of the taxing unit under the requirement 
of this section although but one referendum is required. 
Twining v. Wilmington, 214 N. C. 655, 200 S.-E. 416. 

Same—Act Need Not State Necessity of Majority Vote.— 
An issue of bonds for a school district will not be de- 
clared invalid berause the special act under which they 
were approved by the voters did not expressly require for 
their validity that a majority of the qualified voters of the 
district must vote in their favor, when it appears that such 
majority, as ascertained from a valid registry, was cast in 
favor of the issue. Hammond v. McRae, 182 N..C. 747, 110 
SB. 102: 

General Districts Debts Voted for in One Ballot Box.— 
An issue of municipal bonds, when approved by the major- 
ity of the qualified voters, under the authority of a stat- 
ute passed according to the constitutional requirements, is 
not invalid because there were several distinct debts pro- 
vided and voted for in one ballot box. This section does not 
require that the vote upon each distinct proposition must 
be in a separate ballot box. Smith v. Bellhaven, 150 N. C. 
156;°Gs S: EB. 610: 

But a legislative act which authorizes an election to be 
held upon the question of levying a special school tax pro- 
viding that if any township should cast a majority of its 
votes in its favor it should apply only to the township, 
should the county as a whole reject the proposition, and 
requiring but a single ballot upon two propositions, is con- 
trary to this section and void. Hill v. Lenoir County, 176 
Ne C9 5725097 Ss 418 498: 

When Act Does Not Limit Bond Issue.—An exception to 
the constitutionality of an act submitting the question of 
a bond issue to the voters cannot be sustained on the ground 
that it does not limit the amount of the bonds that may be 
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issued for the purposes therein authorized. Waters v. 


Board, 186 N. C. 719, 120 S. E. 450. 

When Funds Are Already on Hand.—This provision, has 
no application where, the funds to be applied are already 
on hand and the proposed expenditure will impose no fur- 
ther liability on the municipality, nor involve the imposition 
of further taxation upon it. Adams v. Durham, 189 N. C. 
232, 126 S. E. 611, 612. See note of this case under section 
160-1 of the code. 

The acquisition of the land for a municipal airport from 
surplus funds was not beyond the power of the city and it 
in no way offended the provisions of this section. Goswick 
v. Durham, 211 N. C. 687, 689, 191 S. E, 728. 

When Indebtedness Already Voted on.—That part of this 
section forbidding the levy of any taxes by a municipal cor- 
poration except for necessary expenses, unless by a vote of 
the majority of the qualified voters, applies only to such in- 
debtedness as has not been submitted to a vote of the 
people. Charlotte v. Shepard & Co., 122 N. C. 602, 29 S. E. 
842. 

Endorsement of Township Bonds by County. — Where 
townships are permitted to call an election for the purpose 
of voting upon the issuance of township bonds for the roads 
of the township, the proceeds to be turned over to the sole 
management and control of the township commissioners, 
with further provision that the county endorse the bonds 
upon being satisfied of the validity of the issuance, the en- 
dorsement by the county of the township bonds is a loan 
of the credit of the county, without benefit to the other 
townships, and contrary to this section. Commissioners v. 
Boring, 175 N. C. 105, 95 S. E. 43. 

Authorization of Bonds without Tax to Pay Them.—The 
power given by a statute to a city to issue bonds with the 
approval of a majority of the qualified voters of the city 
does not confer, by implication, the power to levy a tax to 
pay them unless the power to levy such tax has been con- 
ferred by the act authorizing the issue and ratified by a 
vote of the people, as required by this section. Charlotte 
v. Shepard, 120 N. C. 411, 412, 27 S. E. 109. 


Taxes to Pay New Debts.—The commissioners of a town 
have no authority to collect taxes to pay “new debts’”’ unless 
the proposition is submitted to the voters of the town, even 
though commanded by mandamus. Weinstein v. Commis- 
sioners, 71 N. C.° 535. 

Railroad Aid Bonds.—It is essential to the validity of 
bonds issued in aid of railroads, or other similar enterprises, 
by counties, townships and other municipal organizations, 
that the proposition shall have first had the assent of a 
majority of the qualified voters in the territory affected, 
to be duly ascertained by an election regularly held for that 
purpose. Lynchburg, etc., R. Co. v. Board, 109 N. C. 159, 
13 S. E. 783. See section 60-22. As to constitutional pro- 
vision regarding state aid of railroads, see Art. V. sec. 4. 

Bonds to Refund Bonds.—A municipal corporation does 
not contract a debt, within the meaning of this section, 
when under statutory authority it issues bonds to refund 
bonds which at the date of the issuance of the refunding 
bonds are valid and enforceable obligations of the corpora- 
tion. Bolich v. Winston-Salem, 202 N. C. 786, 788, 154 S. 
sol. 

Local Assessments to Drain Land. — No vote of the 
people is required on the proposition of apportioning the 
burden of draining lands by local assessments. Sanderlin 
v. ‘Laken, 152 No Ci 738 ;.68ape0 ye) 225. 


Appropriation of Taxes by Chamber of Commerce.—This 
section refers to the county, city, or town as a State govern- 
mental agency, and does not authorize an appropriation of 
a certain per cent of taxes levied upon their taxpayers for 
the use or disposition of a chamber of commerce of a city, 
without the approval of the qualified voters therein. Ketchie 
v. Hedrick, 186 N. C. 392, 119° S$. Ey 767. 


Where a city sells land used for recreation purposes 
and turns the proceeds of the sale over to its park and 
recreation commission the action is not a pleading of its 
faith and credit so as to involve the application of this 
section. Hall v. Redd, 196 N. C. 622, 146 S. E. 583. 

Appliec in Sessions v. Columbus County, 214 N. C. 634, 200 
B. E. 418, treated under art. V, § 4. 

Cited in Lane v. Stanley, 65 N. C. 153; People v. Cana- 
day, 73 N. C. 198, 221; Parke: v. Board, 104 N. C. 166, 168, 
10 S. E. 137; Goldsboro Graded School v. Broadhurst, 109 N. 
C. 228, 13 S. E. 781; Railroad Co. v. Commissioners, 116 N. 
C. 563, 21 S. E. 205; McCless v. Meekins, 117 N. C. 34, 35, 23 
S. E. 99; Vaughn v. Board, 117 N. C. 429, 432, 23 S. E. 354; 
Commissioners v. Payne, 123 N. C. 432, 31 S. E. 711; Slo- 
cum v. Fayetteville, 125 N. C. 362, 34 S. E. 436; State v. 
Irvin, 126 N. C. 989, 992, 35 S. E. 430; Rodman-Heath Cotton 
Mills v. Waxhaw, 130 N. C. 293, 295, 41 S. E. 488; Com- 
missioners v. MacDonald, 148 N. C. 125, 61 S. E. 690; Com- 
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missioners v. Road Comm’rs, 165 N. C. 632, 81 S. E. 1001; 
Moran v. Board, 168 N. C. 289, 84 S. E. 402; Bickett v. State 
Tax Comm., 177 N. C. 433, 99 S. E. 415; Waters v. Board, 186 
N. C. 719, 120 S. E. 450; Yarbrough v. Park Commission, 
196 N. C. 284; 293, 145 S. E. 563; Castevens v. Stanly County, 
211 N. C. 642, 191 S. E. 739; Weaverville v. Hobbs, 212 N. 
C. 684, 194 S. E. 860. See also, McGuinn v. High Point, 
219 SNL Cr 56,13 “SB ad eas: 


Ill. NECESSARY EXPENSES. 


A. General Considerations and Applications. 


In General.—This section does not require that a debt, to 
be contracted for necessary expenses by a city or town, shall 
be submitted to a vote of the qualified voters therein. Tucker 
v. Raleigh, 75 N. C. 267; Jones v. New Bern, 152 N. C. 64, 
67 DS E73: 

Under this section as construed with Art. V, § 6 a munic- 
ipality may issue valid bonds for its necessary expenses 
without the approval of its voters within the constitutional 
limitation in the absence of statutory authority, and with 
statutory authority and the approval of its voters it may 
issue bonds in excess of this limitation. Burleson v. Spruce 
Pine, 200 N. -Coe30, 156452055.) 241; 

For purposes other than necessary «expenses, whether 
special or not, taxes may not be levied by a county either 
within or in excess of the limitation fixed by our Consti- 
tution, Art. V, § 6, except by a vote of the people under 
special legislative authority. Glenn vy. Board of County 
Com’r, 201 N. C. 233, 159 S. E. 439; Sessions v. Columbus 
County, 214 N. C. 634, 200 S. E. 418. 

Legislative Discretion.—It is within the discretion of the 
Legislature to authorize a county to issue bonds for neces- 
sary expenses, either with or without the approval of its 
voters, or to require only the approval by a majority of the 
votes cast at a special election authorized for the purpose, 
and the approval by the majority of the qualified voters is 
not required for their validity. Davis v. Lenoir County, 178 
N. C. 668, 101 S. E. 260. 

Same—Presumption.—Under legislative authority a county 
may issue bonds to refund its existing floating debt for nec- 
essary county expenses, in excess of the 15 cents limitation 
upon the $100 valuation of its taxable property according to 
Art. V, sec. 6, when coming within the provisions of the 
municipal Finance Act, ch. 81, sec. 8, Public Laws of 1927, 
and where the record on appeal states that the issuance of 
the bonds is for necessary county purposes, and for taking 
care of its floating indebtedness, it will be assumed on ap- 
peal that the excess over the 15 cents valuation was for nec- 
essary county expenses, coming within the provision of this 
section, not requiring the question of the issuance of the 
bonds to be submitted to the voters of the county. Board v. 
Assell, 194 N. C. 412, 140 S. E. 34. 

Legislative Declaration and Municipal Commissioners 
Finding That Tax Is for Necessary Expense Is Not Con- 
trolling.—The declaration of the General Assembly in a 
statute authorizing a municipality to levy a tax and the 
finding of the municipal commissioners that the tax is for 
a necessary municipal expense within the meaning of this 
section, is not controlling, but, when made in good faith, 
such declaration and finding are persuasive, and are enti- 
tled to serious consideration by the courts in determining 
whether the purpose for which the tax is proposed to be 
levied is for a necessary municipal expense within the mean- 
ing of term as used in the Constitution. Martin v. Raleigh, 
208 N. C. 369, 180 S. E. 786. 

What Are “Necessary Expenses.’’—The term, “necessary 
expenses” is not confined to expenses incurred for purposes 
absolutely necessary to the very life and existence of a 
municipality, but it has a more comprehensive meaning. 
Storm v. Wrightsville Beach, 189 N. C. 679, 128 S. E. 17, 18. 

The county commissioners are the sole judges of what are 
“necessary expenses.”” Evans v. Commissioners, 87 N. C. 
154; Williams v. Commissioners, 119 N. C. 520, 26 S. E. 150. 

Bonds issued for the following purposes have been held 
to have been issued for necessary expenses: For the payment 
of interest on bonds already issued for necessary purposes 
(Wilson v. Board, 74 N. C. 748); the building and mainte- 
nance of public roads (Lassiter v. Board, 188 N. C. 379, 124 
SumBe 7383S liigg ve aGreene, v191 iN. C761) isa aeee re 
395; Woodall v. Western Wake Highway Commission, 
176 Ne HC. 53775497) 'S. | \E. 226; Bill yee Boardsss190) aN 
C. 123, 129 S. E. 154); Paving streets (Brown v. Hills- 
boro, 185 N. C. 368, 117 §. E. 41; Hendersonville vy. 
Jordan, 150 N. C. 35, 63 S. E. 167); lighting streets (Ellison 
v. Williamston, 152 N. C. 147, 67 S. E. 255) to the extent of 
furnishing a plant for that purpose. (Fawcett v. Mt. Avy, 
134 N. C. 125, 45 S. FE. 1029; Swindell v. Belhaven, 173 N. C 
1, 91S. E. 369); furnishing sidewalks (Storm vy. Wrights- 
ville Beach, 189 N. C. 679, 128 S..E. 17, 18); building bridges 
(Herring v. Dixon, 122 N. C. 420, 29 S. E. 368; Norfolk South- 
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ern R. Co. v. Reid, 187 N. C. 320, 121 S. E. 534) even though 
the bridge is interstate (Emery v. Commissioners, 181 N. 
C. 420, 107 S. E. 443); Brockenbrough v. Board, 134 N. C. 
1, 46 S. E. 28; Greensboro v. Scott, 138 N. C. 181, 50 S. E. 589; 
Underwood v. Asheboro, 152 N. C. 641, 68 S. E. 147; Reed v. 
Howerton Engineering Co., 188 N. C. 39, 123 S. E. 479; 
erection of a courthouse (Halcomb v. Commissioners, 89 N. 
C. 346); erection of a municipal building in a large city 
(Hightower v. Raleigh, 150 N. C. 569, 65 S. E. 279); and the 
building of county homes (Norfolk Southern R. Co. v. Reid, 
187 N. C. 320, 121 S. E. 534.) See Board of Financial Con- 
trol v. Henderson County, 208 N. C. 569, 181 S. E. 636, 101 A. 
L. R. 783, as to municipal electric plant being a necessary ex- 
pense. 

Bonds for the construction of a municipal electric power 
plant are for a public purpose and a necessary municipal 
expense, and may be issued up to the constitutional limi- 
tation without a vote of its electors and without legislative 
authority, and in excess of the constitutional limitation by 
legislative authority without a vote of the people. Wil- 
liamson v. High Point, 213 N. C. 96, 195 S. E. 90. 

Other projects which have sustained the issuance of bonds 
as necessary expenses, tho of less frequent occurrence than 
those just enumerated, are: For the installation of an elec- 
tric fire-alarm system (Kinston v. Security Trust Co., 169 
N. C. 207, 85 S. E. 399); purchase of an incinerator for the 
destruction of garbage (Storm v. Wrightsville Beach, 189 N. 
C. 679, 128 S. E. 17, 19); erection of an abbatoir (Moore v. 
Greensboro, 191 N. C. 592, 132 S. KE. 565); and of jetties 
(Storm v. Wrightsville, supra.) 

The establishment of a wharf is not a necessary expense, 
Henderson v. Wilmington, 191 N. C. 269, 132 S. E. 25. Nor 
is the erection a maintenance of a dispensary such an ex- 
pense. Garsed v. Greensboro, 126 N. C. 159, 355 S. E. 254. 

The building of a county fence by a county having the free- 
range law, between it and an adjoining county having the 
stock law, is not a necessary expense within the meaning of 
this section. Keith v. Lockhart, 171 N. C. 451, 88 S. E. 640. 


But laying an assessment for building a stock-law fence in 
territory where the law is effective is not taxation requiring 
its submission to a vote of the people of the district. Tripp v. 
Commissioners, 158 N. C. 180, 73 S. E. 896; Shuford v, Com- 
missioners, 86 N. C. 552. 

It has long been decided that water and sewer are ‘“‘nec- 
essary expenses,’ within the meaning of section 7, Ar- 
ticle VII, Constitution of North Carolina, and “a vote 
of the majority of the qualified voters” is not necessary. 
Storm v. Wrightsville Beach, 189 N. C. 679, 128 S. E. 
17. So, also, are roads. See Davis v. Lenoir, 178 N. C. 
668, 101 S. KE. 260; Drysdale v. Prudden, 195 N. C. 722, 
730, 143 S. E. 530. See also Starmount Co. v. Hamilton 
Lakes, 205 N. C. 514, 171 S. E. 909; Lamb v. Randleman, 
206 N. C. 837, 175 S. E. 293; Burt v. Biscoe, 209 N. C. 70, 
1835-4 Gd. 

The building of a drilling tower to train the city’s fire- 
men is not a necessary expense within the meaning of this 
section. Wilson v. Charlotte, 206 N. C. 856, 175 S. E. 306. 

Borrowing money to pay judgments for salaries owing 
to the employees of a city school in anticipation of collec- 
tion of taxes levied thereon is not in contravention of this 
section. Hammond vy. Charlotte, 206 N. C. 604, 175 S. E. 
148. 

The sale of refunding bonds under § 153-77, subsection 
(j), is a necessary expense. Morrow v. Durham, 210 N. 
C. 564, 187 S. E. 752. So also is the issuance of bonds -by 
a county to refinance highway bonds issued by its town- 
ships. Thomson v. Harnett County, 209 N. C. 662, 184 S. 
I. 490. The expense of providing for the medical treat- 
ment and hospital care of the indigent sick and afflicted 
poor under § 160-229 is a necessary expense of a city. Mar- 
tin v. Raleigh, 208 N. C. 369, 377, 180 S. E. 786. See also 
Martin v. Board of Com’rs, 208 N. C. 354, 180 S. E. 777. 

The sale of intoxicating liquor is not a ‘‘necessary ex- 
pense,” nor is it a public purpose or undertaking. New- 
man v. Watkins, 208 N. C. 675, 685, 182 S. E. 453. 

While there is no contention that the construction, equip- 
ment, and maintenance of an airport and landing field is 
a necessary municipal expense within the meaning of this 
section, yet it may not be improper to say that man’s con- 
stantly advancing progress in the conquest of the air as 
a medium for the transportation of commerce and for pub- 
lic and private use indicates the practical advantage and 
possible future necessity of adequate landing facilities to 
the same extent that paved streets and roads are now re- 
garded for the purposes of communication and _ transporta- 
tion on land. Goswick v. Durham, 211 N. C. 687, 689, 191 
S. E. 728, citing Hargrave v. Board of Com’rs, 168 N. C. 626, 
84 S. E. 1044; Dysart v. St. Louis, 321 Mo. 514, 11 S. W. 
(2d) 1045. 

What May Be Included in Tax for Expense.—A munici- 
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pal platform is not a public market and such platform 
erected for the purpose of obtaining revenue for the town 
by the imposition of a fee for the sale of cotton therefrom 
is not a necessary municipal expense and the town may 
not issue its notes for the purchase price of such platform 
without a vote of its electors. Walker vy. Faison, 202 N 
C. 694, 163 S. E. 875. 

Where a vote of the qualified electors is not necessary 
to the validity of the bonds proposed to be issued if an 
election should be called and the tax approved by the qual- 
ified electors of the town, such tax would be valid regard- 
less whether it was levied for a necessary expense. Webb 
vi) Port Commaseus. Nowe. 660,002 SS. . 377. 

Province of Court.—It has become the accepted meaning 
of this section that it is the province of the courts to de- 
cide whether a particular municipal expense falls withia 
the category of necessary expenses, leaving to the munici- 
pal authorities the power to determine whether a proposed 
expense within that category is necessary in a given case. 
Starmount Co. v. Ohio Sav. Bank, etc., Co. 55 F. (2d) 
649, 653. 

The courts determine whether a given project is a nec- 
essary expense of a municipality, but the governing author- 
ities of the municipality determine in their discretion 
whether such given project is necessary or needed in the 
designated locality. Starmount Co. vy. Hamilton Jakes, 205 
N. C. 514, 520, 171 S. E. 909; Nantahala Power, etc., Co. v. 
Clay County, 213 N. C. 698, 197 S. EB. 603. 

Expansion of City’s Power Lines.—Where an incorporated 
city under authority of statute furnishes through its own 
transmission lines electricity for its citizens for hire within 
a circumscribed territory adjoining its limits, and the ex- 
penses incident thereto are paid out of its surplus profits, 
the proposition is not one that requires the approval of the 
voters as it does not fall within the provisions of this. sec- 
tion, nor is it in violation of the Fourteenth Amendment 
to the Federal Constitution. Holmes y. Fayetteville, 197 
We (Ge 740741, at50- 9, Fy: 1624; 

Bonds issued by a county for the construction and main- 
tenance of its highways are for a necessary county expense 
within the intent and meaning of this section, and may be 
validly authorized by general or special statute and issued 
by the county thereunder without submitting the question 
of their issuance to the approval of the voters of the county. 
Barbour v. Wake County, 197 N. C. 314, 148 S. E. 470. 

Operating and Improving Airport.—Since a municipality 
may not levy a tax directly for the purpose of operating, 
maintaining and improving an airport without a vote of 
the people, it may not levy a tax for a contingent fund and 
thereafter in the same year appropriate money from the 
contingent fund thus created for the purpose of operating, 
maintaining, and improving the airport, since it may not 
do indirectly what it is without power to do directly. Sing 
vi, Ghartotte, 213) Na.C. 605°195S: By 271: 

The construction of an annex to a county hospital, to be 
used principally for the care of the indigent sick of the 
county, is not a necessary expense of the county within the 
meaning of this section. Palmer v. Haywood County, 212 
NeoC, (284, 2193S. Ee. 1668, 7113) A:T, R. 1195; 


B. School Taxation. 


Editor’s Note.—It has been held in several cases that the 
erection of school buildings is not a necessary expense within 
the purview of this section, and therefore a county cannot 
be brought under this indebtedness without the approval of 
the qualified voters. Jones v. Board, 185 N. C. 303, 117 
§. E. 37; Davis v. Board, 186 N. C. 227, 119 S. E. 372. How- 
ever these cases did not involve an indebtedness incur- 
red by legislative authority in carrying on the public school 
system of the state and the necessary maintenance of a six 
month’s school term, as required by section 3 of art. 9 of the 
Constitution, and it has been held that the question of taxa- 
tion for this purpose need not be submitted-to the voters. 
Tate v. Board, 192 N. C. 516, 135 S. E. 336; Hartsfield v. 
Craven County, 194 N. C. 358, 139 S. E. v8. 

The better reason advanced for this distinction is that 
each part of the Constitution is of equal weight and merit 
and this section should be construed so as not to nullify 
any other portion of the Constitution. In Lacy v. Fidelity 
Bank, 183 N. C. 373, 111 S. E. 612, the court said: ‘The re- 
strictions contained in this section . must be under- 
stood to refer to the debts and taxes in furtherance of local 
measures and do not extend to a state-wide measure . ite 
undertaken in obedience to a separate provision of the Con- 
stitution, and in which the counties are ... expressly rec- 
ognized as the governmental units through which the general 
purpose may be made effective.” See annotations under sec- 
tion 115-99. 

As to estoppel of taxpayers to deny the invaiidity of a 
special school tax, see Carr v. Little, 188 N. C. 100, 123 S. 
E. 625. 
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The limitations of this section are not applicable to 
bonds or notes issued by a county, as an administrative 
agency of the State, under authority conferred by the 
County Finance Act (§ 153-77), for the purpose of erect- 
ing schoolhouses, and equipping same, or purchasing land 
necessary for school purposes. Hall v. Commissioners, 
194. NS Coe768s077058 140 S.-H) 739: 

This section applies to local matters relating to the af- 
fairs of the county separately ccnsidered, and not to a 
State-wide system of education, in which the counties are 
acting as governmental agencies for the carrying out of 
the entire scheme, made mandatory by the Constitution, 
Art. IX, secs. 1, 2, 3, requiring the maintenance of a six 
month term of public schools. Owens v. Wake County, 195 
NP Ce 62) 141--S: &. .546, 

But the power is not giving the county to issue bonds 
for the erection and purchase of schoolhouses without a 
popular vote except where such schoolhouses and neces- 
sary land therefor are required for the establishment and 
maintenance of a six months school term as provided by 
the Constitution. Lovelace v. Pratt, 187 N. C. 686, 122 S. 
E. 661; Frazier v. Commissioners, 194 N. C. 49, 138 S. E. 
433; Owens v. Wake County, 195 N. C. 132, 141 S. EB. 546; 
Hall v. Commissioners, 195 N. C. 367, 369, 142 S. E. 315. 

The findings of fact disclosed that defendant county had 
not reduced its outstanding indebtedness during the prior 
fiscal year, and that it proposed to borrow money and is- 


sue its bonds to erect a schoolhouse necessary for the 
maintenance of the constitutional school term in _ the 
county, without submitting the question of borrowing the 


money to the qualified voters of the county. It was held 
that the limitation prescribed by art. V, § 4, as amended, is 
in addition to other constitutional limitations relating to 
taxation, and the county may not borrow money, even for 
a necessary expense, without submitting the question to a 
vote, when its outstanding indebtedness has not been re- 
duced during the prior fiscal year, and plaintiff taxpayer is 
entitled to injunctive relief restraining the issuance of the 
proposed bonds. Hallyburton vy. Board of Education, 213 N. 
C295 195 SS Edie 

Where by special act the Legislature grants a charter 
to an existing city, enlarging the city limits to take in 
territory within one or more nonlocal tax districts, it is 
not necessary, nor contrary to this section, that a vote 
of the people within the added territory be had either 
upon the question of annexing such territory or upon the 
question of levying school taxes therein, the object of the 
charter being to provide for the government, welfare and 
improvemeut of the city, and not primarily for the mere 
maintenance of schools. Hailey v. Winston-Salem, 196 N. 
(ONep ie UE Se Me SYNE 

Premiums for insurance of its public school buildings is 
a necessary public expense of a county. Fuller v. Lock- 


hart) 209s Ne Ceiol pelecgron fb 753. 
Liability for bonds for unnecessary school buildings is 
not a necessary expense. Greensboro vy. Guilford County, 


209) Nz CS (655; 6615 Heda teu 473. 

§ 8. No money drawn except by law. — No 
money shall be drawn from any county or town- 
ship treasury, except by authority of law. (Const. 
1868.) 


Cited in Faison v. Commissioners, 171 N. C. 411, 88 S. E. 
761; Winslow v. -Commissioners, 64 N. C. 218; Reed v. 
Farmer, 211 N. C. 249, 189 S. E. 882; Wilson v. Farmer, 
DIT IN. (C254,> 189 .S a ee eeo: 


§ 9. When officers enter on duty.—The county 
officers first elected under the provisions of this 
article shall enter upon their duties ten days after 
the approval of this Constitution by the Congress 
of the United States.) (Const. 1868.) 


Editor’s Note.—Section $ of Article VII of the original 
Constitution of 1868 read as follows: “All taxes levied by 
any county, city, town, or township shall be uniform 
and ad valorem upon all property in the same, except prop- 
erty exempted by this Constitution.” The original Section 
9 was repealed pursuant ot Chapter 248 of the Public Laws 
of 1935 which also proposed amendments, subsequently 
adopted, to Article V, Section 3, and Article V, Section 4, 
With the repeal of the original Section 9, it was provided 
that Sections 10 through 14 of Article VII be appropriately 
renumbered. Thus, the present Section 9 of this Article was 
originally Section 10 of Article VII. 


§ 10. Governor to appoint justices—The Goy- 
ernor shall appoint a sufficient number of justices 
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of the peace in each county, who shall hold their 
places until sections four, five, and six of this 
article shall have been carried into effect. (Const. 
1868; 1935, c. 248.) 


See note under preceding section. 
eLISeq. 

Editor’s Note.—The present Section 10 was originally 
Section 11, but was renumbered pursuant to Chapter 248 
of the Public Laws of 1935. See note under Article VII, 
Section 9. 

Cited in Nichols v. McKee, 68 N. C. 429, 433. 


§ 11. Charters to remain in force until legally 
changed.—All charters, ordinances, and provisions 
relating to municipal corporations shall remain in 
force until legally changed, unless inconsistent 
with the provisions of this Constitution. (Const. 
1868; 1935, c. 248.) 


See note under § 9 of this article. 

Editor’s Note.—The present Section 11 was originally 
Section 12, but was renumbered pursuant to Chapter 248 
of the Public Laws of 1935. See note under Article VII, 


Section 9. 


§ 12. Debts in aid of the rebellion not to be 
paid.—No county, city, town, or other municipal 
corporation shall assume or pay, nor shall any tax 
be levied or collected for the payment of any debt, 
or the interest upon any debt, contracted directly 
or indirectly in aid or support of the rebellion. 
(Const. 1868: 1935, c. 248.) 


Editor’s Note.—The present Section 12 was originally 
Section 13, but was remembered pursuant to Chapter 248 
of the Public Laws of 1935. See note under Article VII, 
Section 9. 

See Southern’ R: Co. v. Board, 148 N.C. 220; 232) G1 S: KB. 
690; Brickwell v. Commissoners, 81 N. C. 240; Weith v. Wil- 
mington, 68 N. C. 24; Poindexter v. Davis, 67 N. C. 112; 
Leake “v. Commissioners, 64 N. C. 133; Logan y. Plummer, 
70 N. C. 388, 392; Davis v. Board, 72 N. C. 441; Wingate v. 
Parker, 136 N. C. 369, 48 S. E. 774; Jones v. Commissioners, 
137 N. C. 579, 600, 50 S. E. 291; Smith v. School Trustees, 141 
N. C. 143, 157, 53 S. E. 524; Board vy. Webb, 155 N. C. 379, 
ZUGSHe 20: 


§ 13. Powers of General Assembly over mu- 
nicipal corporations.—The General Assembly shall 
have full power by statute to modify, change, or 
abrogate any and all of the provisions of this 
article, and substitute others in their place, except 
sections seven, nine and thirteen. (Const. 1868; 
1935, c. 248.) 


Editor’s Note.—The present Section 13 was originally 
Section 14, which was added by the Convention of 1875, but 
was renumbered pursuant to Chapter 248 of the Public Laws 
of 1935. See note under Article VII, Section 9. 

Municipality Subject to Legislative Control—A munici- 
pality, such as a city, town or county, is subject to the con- 
trol of the General Assembly even in respect to necessary 
expenses. Jones v. New Bern, 152 N. C. 64, 65, 67 S. E. 173. 

And the General Assembly may, at its discretion, abolish 
municipal as well as other corporations. Ward vy. Elizabeth 
Citys I20eN Ca i27eS en 998s 

Control cf Muncipal Contract.—The power conferred by its 
charter upon a city to provide water and lights, and to con- 
tract for same, provide for cleaning and repairing the 
streets, regulate the market, take proper means to prevent 
and extinguish fires, is subject to the police power of the 
state, with respect to rates to be charged under such con- 
tracts as the city may make under its charter with a public 
service corporation. Corporation Comm. v. Henderson Water 
Gores 1900N: 2G 4707 128 S) E465: 

Dividing County into Three Districts.—Chapter 526, Pub- 
lic-Local Laws 1935, providing that Cherokee County be 
divided into three districts and a commissioner elected from 
each district falls well within the full power given the 
General Assembly by this section. Watkins v. Johnson, 210 
N. C. 449, 451, 187 S. E. 584. 

See 8§ 7-112 et sea, of the code. 

Act Need Not Be General.—It is not required that the 
power conferred in this section should be general in its opera- 
tion, or that it should in terms formally abrogate any given 
section therein, and substitute another in its stead, for the 


And see sections 7-112 


[ 52] 


Art. VIII, § 1 CONSTITUTION OF 


act making such change, local in its operation, must be 
given effect under its provisions, if otherwise valid. Tyrrell 
County v. Holloway, 182 N. C. 64, 108 S. E. 337; Smith v. 
School Trustees, 141 N. C. 143, 53 S. E. 524. 

Charters and Ordinances Entrusted to Legislature.—Under 
this section all charters, ordinances and provisions relating 
to municipal corporations are entrusted to the discretion of 
the Legislature. Harriss v. Wright, 121 N. C. 172, 28 S. E. 
269. 

Creation of Highway Commission.—The Legislature has 
authority under this section to create a highway commission 
for a county, and give it control over its bridges and high- 
ways, their maintenance and supervision, etc., or subdivide 
this agency into several parts over defined territory. Ellis v. 
Greene, 191 N. C. 761, 133 S. E. 395; Commissions v. Road 
Comm’rs, 165 N. C. 632, 81 S. E. 1001. 

The powers given to county commissioners over public 
highways, may be taken away from them and conferred by 
statute upon other political agencies of the State. Day v. 
Commissioners, 191 N. C. 780, 133 S. E. 164. 

Appointing City Alderman.—The delegation by the legisla- 
ture to the Governor of the State of the power of appointing 
a portion of the alderman of a city is within the scope of 
the power entrusted to the discretion of the Legislature by 
this section. Harriss v. Wright, 121 N. C. 172, 28 S. E. 269. 

Compelling County to Issue Bonds.—The Legislature has 
power to pass an act compelling a county to issue bonds to 
fund its existing indebtedness incurred for necessary 
penses. Jones v. Commissioners, 137 N. C. 579, 50 S. E. 291. 

Establishment © of School District.—The establishing a 
school district relates to public municipal corporations, which 
may be dene by special legislative enactment under this sec- 
tion. Dickson v. Brewer, 180 N. C. 403, 104 S. E. 887. 

Creating County Board of Audit and Finance.—The Legis- 
lature has constitutional power to provide a board of audit 
and finance for a particular county and to direct that pay- 
ment of an expert accountant authorized thereunder be made 
by the county treasurer as a charge against the county’s 
public funds, upon an order made by said board in a certain 
prescribed manner. Southern Audit Co. v. McKensie, 147 N. 
AGT, GLivS. hye 265. 

Quoted in Board of Trustees v. Webb, 155 N. C. 379, 71 S. 
E. 520; Penny v. Salmon, 217 N. C. 276, 7 S. E. (2d) 559. 

Cited in Rhodes vy. Hampton, 101 N. C. 629, 632, 8 S. E. 
219; Board v. Commissioners, 111 N. C. 578, 586, 16 S. E. 621. 
Dissenting opinion of J. Clark in Gattis v. Griffin, 125 N. C. 
332, 34 S. E. 429; In re Spease Ferry, 138 N. C. 219, 220, 50 
S. E. 625; Crocker v. Moore, 140 N. C. 429, 433, 53 S. E. 229; 
Bunch v. Commissioners, 159 N. C. 335, 74 S. E. 1048; Mann 
v. Allen, 171 N. C. 219, 88 S. E. 235; Township Road Comm. 
vie Boards 7G Ne Ca0l, 2100 9.) . 122: 


ARTICLE VIEL 
Corporations Other Than Municipal 


§ 1. Corporations under general laws.—No cor- 
poration shall be created nor shall its charter be 
extended, altered, or amended by special act, ex- 
cept corporations for charitable, educational, 
penal, or reformatory purposes that are to be and 
remain under the patronage and control of the 
State; but the General Assembly shall provide by 
general laws for the chartering and organization 
of all corporations and for amending, extending, 
and forfeiture of all charters, except those above 
permitted by special act. All such general laws 
and special acts may be altered from time to 
time or repealed; and the General Assembly may 
at any time by special act repeal the charter of 
any corporation. (Const. 1868; 1915, c. 99.) 


Editor’s Note.—Sec. 1 in the Constitution of 1868 was as 
follows: ‘Corporations may be formed under general laws, 
but shall not be created by special act, except for munic- 
ipal purposes, and in cases where, in the judgment of the 
Legislature, the object of corporations cannot be attained 
under general laws. All general laws and special acts 
passed, pursuant to this section, may be altered from time 
to time or repealed.” This section was stricken out and 
the present Sec. 1 substituted therefor pursuant to ch. 99, 
Public Laws of 1915, ratified by the people in November, 
1916, and effective January 10, 1917. 

In General.—Except for purposes of absolute repeal which 
is retained throughout as essential to the proper exercise 
and enforcement of the police powers of Government, and 
except, also, in the instances expressly designated in this 
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section, this section withdraws from the General Assembly 
any and all power by special enactments to create, extend, 
alter, or amend the charter of all private business corpcra- 
tions, and all quasi-public corporations, such as railroads, in- 
corporated turnpike or toll roads, bridge companies, and the 
like, and also those corporations which while having at times 
and to some extent powers appertaining to government are in 
fact and in truth business corporations for the purpose prin- 
cipally of promoting private interests. Watts v. Lenoir, etc., 
Turnpike Co., 181 N. C. 129, 135, 106 S. E. 497. 

The title of this section, which must be read into the 
text to give the intended classification significance, refers to 


“corporations other than municipal,’ thus classifying all 
public corporations as municipal. Wells v. Housing Au- 
thority, 213 N. C. 744, 750, 197 S. E. 693. 

Before the constitutional prohibition of this section, 
against creating corporations or amending their charters 
by special act, the General Assembly had granted nu- 
merous charters to utility companies giving them author- 


ity to set their own rates. However, such charter author- 
ity does not preclude rate regulation under the power of 
the state. Contracts between utilities and consumers set- 
ting the price of current are also subject to rate regula- 
tion. See 12 N. C. Law Rev., 296. 

Purpose of Section.—‘The purpose and effect of this sec- 
tion is to enable the state to control, modify or repeal cor- 
porate powers, thus avoiding the effect of the doctrine an- 
nounced in Dartmouth College v. Woodward, 4 Wheat. (U. 
S$.) 518.’ Connor & Cheshire Const. of N. C. (anno.) pages 
339, 340, cited and approved in Elizabeth City Water, etc., 
Co. v. Elizabeth City, 188 N. C. 278, 124 S. E. 611. See also, 
Railroad Co. v..Dortch, 124 N. C. 663, 673, 33 S. E. 1014. 

Applicable to Private Corporation.—The prohibition con- 
tained in this section refers only to private or business cor- 
poration, and does not refer to public or quasi-public corpora- 
tion acting as governmental agencies. Dickson v. Brewer, 
180 N. C. 403, 104 S. E. 887; Mills v. Com’rs, 175 N. C. 215, 
95 S. BE. 481. See also Webb v. Port Comm., 205 N. C. 663, 
25S) Eee ive 

Under this interpretation, the section should be construed 
in connection with sec. 2, dealing with “dues from corpora- 
tions;”’ sec. 3, defining corporations as including ‘“‘associa- 
tions and joint stock companies,’’ and it should be noted that 
if sec. 4 (properly belonging in Art. VII) included corpora- 
tions as governmental agencies, it would he meaningless. 
Kornegay v. Goldsboro, 180 N. C. 441, 105 S. E. 187. 

The provisions of this section, prohibiting the Legislature 
from creating a corporation or extending, altering or amend- 
ing its charter by special act has been held to apply only 
to private or business corporations; and where the Legis- 
lature by special act amending the charter of a city au- 
thorizes it to purchase electricity and resell it to its inhab- 
itants and those within a three-mile zone of the city, the 
power to sell to such individuals and corporations does not 
detract from the public service or destroy the public char- 
acter of the municipality, and where the same power is 
given the city by general statute also, the exercise of the 
power thus conferred will not be enjoined. Holmes vy. Fay- 
etteville, 197 N. C. 740, 741, 150 S. E. 624. 


A commission created as an agency of the State to per- 
form the governmental function of providing port facili- 
ties for the commerce of the State in the public interest, 
and not for private gain, is a public corporation, and the 
Legislature is not prohibited from creating such corpora- 
tion by this section, nor is the act creating it a special act 
within the meaning of this section, and the Commission 
may lawfully exercise all powers conferred upon it in order 
to perform its duties as prescribed by the act. Webb v. 
Port Comm., 205 N. C. 663, 172 S. E. 377. 

Power to Extinguish Corporations.—The General Assembly 
may, at its discretion, abolish municipal as well as other 
corporations, because they are all alike creatures of its will, 
and exist only at its pleasure. Ward v. Elizabeth City, 121 
INGA Coe S07 Ss. 993; 

Right of Alteration a Part of Every Charter.—The provi- 
sions of this section, affecting the organization of corpora- 
tions, and specifically providing that all ‘“‘such laws or spe- 
cial acts may be altered from time to time or repealed,” ete., 
enters into every charter taken out or corporation formed 
thereunder, and any such corporation may not complain when 
a statutory repeal or amendment has been made, on the 
ground that it works a hardship on it or impairs the value 
of its property, unless vested rights have been prior acquired 
by it which have been impaired or destroyed by the repeal- 
ing or amendatory act complained of. Elizabeth City Water, 
etc., Co. v. Elizabeth City, 188 N. C. 278., 124 S. E. 611; State 
vy. Cantwell, 142 N. C. 604, 55 S. E. 820; Power Co. v. Whit- 
ney Cos, 150 WN. Gi 31; 63 S. He 188. 

“Special Act’? Only Prohibited.—This section only prohib- 
its the enactment of a special act and an act which relates 
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to all municipal corporations of a county, including cities, 
town, townships, and school districts is not a special act 
within its meaning and intent. Kornegay vy. Goldsboro, 180 
N. C. 441, 446, 105 S. E. 187. 

Effect of Dissolution upon Corporate Property.—Upon the 
dissolution or extinction of a corporation under this section 
for any cause, real property conveyed to it in fee does not 
revert to the original grantors or their heirs, and its personal 
property does not escheat to the state; and this is so whether 
or not the duration of the corporation was limited by its 
charter or general statute. Wilson v. Leary, 120 N. C. 90, 26 
S. E. 630, overruling Fox v. Horah, 36 N. C. 358. 

Applied in Coleman v. Sou. R. Co., 138 N. C. 351, 50 S. E. 
690. 

Cited in the dissenting opinion of Brandeis, J., in Lig- 
gett Co. vs Lee, 288 U. S. 517, 550,..53,S. Ct. 481, 77) E.akd. 
929, 25 A. I, R. 699; Carolina Coal, etc., Co. v. Southern 
R. Cos, 1440Ne Co 732,57 S.. EE: 444. 


§ 2. Debts of corporations, how secured.—Dues 
from corporations shall be secured by such indi- 
vidual liabilities of the corporations, and other 
means, as may be prescribed by law. (Const. 1868.) 


§ 8. What corporations shall include.—The 
term “Corporation,” as used in this article, shall 
be construed to include all associations and joint- 
stock companies having any of the powers and 
privileges of corporations not possessed by individ- 
uals or partnerships. And all corporations shall 
have the right to sue, and shall be subject to be 
sued, in all courts, in like cases as natural per- 
sons. (Const. 1868; 1915, c. 99.) 


Where Corporate Powers Extinguished.—Where the Legis- 
lature deprived the board of township trustees of its exist- 
ence as a municipal corporation, the right to sue and be sued 
are likewise extinguished, and hence it cannot thereafter be 
a party to a suit. Wallace v. Trustees, 84 N. Cc. 164. As to 
power to extinguish corporations, see note of Ward v. Eliz- 
abeth City, 121 N. C. 1, 3, 27 S. E. 993 under section 1. 

Stated in Barker v. Southern R. Co., 137 N. C. 214, 223, 49 
20H. 115; 


§ 4. Legislature to provide for organizing cities, 
towns, etc.—-It shall be the duty of the Legisla- 
ture to provide by general laws for the organiza- 
tion of cities, towns, and incorporated villages, 
and to restrict their power of taxation, assess- 
ment, borrowing money, contracting debts, and 
loaning their credit, so as to prevent abuses in 
assessment and in contracting debts by such 
municipal corporations. (Const. 1868; 1915, c. 99.) 


Editor’s Note.—Pursuant to Chapter 99, Public Laws of 
1915, Section 4 of the original Constitution of 1868 was 
amended to read as the present Section 4 by adding “by 
general laws” after “to provide” and by changing the 
word “‘assessments” to ‘“‘assessment.” This section, in sub- 
stance, constitutes a limitation on the provision of Art. 
VII, section 7 and must be construed therewith. One court 
has said that this section properly belongs in Art. VII. 
Kornegay v. Goldsboro, 180 N. C. 441, 105 S. E. 187. The 
searcher is therefore referred to the note placed under that 
article. 

In General.—The court in Pullen v. Raleigh, 68 N. C. 451, 
454, said: ‘“‘This (section) seems to give a general control to 
the Legislature on the subject of municipal corporations, and 
the Legislature may, under it, restrict the power of taxation 
by corporations as it may think proper, due regard be- 
ing had to other parts of the constitution.” 

Although a municipality may ordinarily levy a tax, as a 
necessary expense in the cases mentioned in Art. 7, section 
7, without submitting the question to the qualified voter, it 
may not do so where the Legislature by statute requires the 
consent of such voter. Ellison v. Williamston, 152 N. C. 147, 
c7 S. E. 255: Robinson v. Goldsboro, 135 N. C. 382, 47 S. E. 
462: Wadsworth v. Concord, 133 N. C. 587, 45 S. E. 948. It 
is for the Legislature to decide when it is necessary to pass 
a restrictive statute. State v. Irvin, 126 N. C. 989, 994, 35 S. 
E. 430. As to specific cases wherein it is necessary to secure 
the consent of the voters, see Art. 7, section 7 and note 
thereto. 

The provisions of this section relate to municipal corpora- 
tions as originally formed under legislative enactment, and 
is more restrictive in limiting the municipality in contracting 
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debts or pledging their credit than Article VII, section 7, 
which requires an election by its voters to do so, when not 
for necessary expenses. Waters v. Comrs., 186 N. C. 719, 120 
S. E. 450. 

The legislature may restrict or limit the power of incor- 
porated towns or cities to tax or contract debts for pur- 
poses which fall within the class of necessary expenses, for, 
they are but the state’s instrumentalities for the adminis- 
tration of local government; and when this restriction is 
thus placed upon them, or it is required of them to sub- 
mit the question of a bond issue to popular vote, and an 
issue of bonds is made without compliance therewith, the 
issue is invalid. Murphy v. Webb & Co., 156 N. C. 402, 
72 S. E. 460, and cases cited therein. 

The setting up of a municipal corporation by the legisla- 
ture at any place, under this section, is left to legislative 
discretion. Starmount Co. v. Ohio Say. Bank, etc., Co., 
55 F. (2d) 649, 652. 

Counties, cities and towns are governmental agencies of 
the state, created by the legislature for administrative 
purposes, and the legislature retains control and supervi- 
sion over both classes of municipal corporations, limited 
only by this section. Saluda v. Polk County, 207 N. C. 180, 
176 S5 Bs 298: 

Not Applicable to Special Assessments.—It seems that this 
section does not apply to special assessments for local mu- 
nicipal improvements, Raleigh v. Peace, 110 N. C. 32, 14 S. 
E. 521. It is said by the court in this case: ‘‘Even if it did 
apply, an act of the Legislature authorizing an assessment 
is not void because it does not prescribe all of the particulars 
relating to such assessment. It is sufficient if it authorizes a 
fair and equitable method of ascertaining the peculiar bene- 
fits conferred upon the property, and apportioning the costs 
between the abutting owners.” 

School District Not Included.—A school district is not 
within the perview of the provisions of this section, it being 
not a city, town or incorporated village. Felmet v. Commis- 
sioners, 186 N. C. 251, 254, 119 S. E. 353; Waters v. Comrs., 
186° Ni. (C2 719, 120 S. FE: 450. 

Alteration of Charter Not Forbidden.—This section does not 
forbid altering or amending charter of cities, towns and in- 
corporated villages or conferring upon municipal corporations 
additional powers or restricting the powers theretofore vested 
in them. Holton v. Mocksville, 189 N. C. 144, 149, 126 S. E. 
326. See Deese v. Lumberton, 211 N. C. 31, 188 S. E. 857. 

Control of Finances. — The legislature has plenary power 
to control the finances of the municipal corporations which 
it creates, and to direct how their revenues shall be applied. 
Hence it can direct that revenues derived from municipal 
enterprises shall be applied on outstanding bonds as well 
as upon bonds to be issued thereafter. George v. Ashe- 
ville; 80. F:. ‘(@d)- 50; 55,0 103N A. 1... R: 568) 

Applied in Hutton v. Webb, 124 N. C. 749, 33 S. E. 169; 
Brockenbrough v. Commissioners, 134 N. C. 1, 17, 46 S. E. 28. 

Cited in Holmes v. Fayetteville, 197 N. C. 740, 746, 150 S. 
E. 624; Starmount Co. v. Ohio Sav. Bank, etc., Co., 55 
F. (2d) 649; Saluda v. Polk County, 207 N. C. 180, 186, 176 
S. E. 298; Webb v. Port Comm., 205 N. C. 663, 679, 172 S. B. 
377; Williamson v. High Point, 213 N. C. 96, 195 S. E. 90; 
Bradshaw vy. High Point, 151 N. C. 517, 66 S. E. 601; Un- 
derwood v. Ashboro, 152 N. C. 641, 68 S. E. 147; Winston v. 
Wachovia Bank, etc., Co., 158 N. C. 512, 74S. E. 611. 


ARTIGE EET 
Education 


§ 1. Education shall be encouraged.—Religion, 
morality, and knowledge being necessary to good 
government and the happiness of mankind, 
schools and the means of education shall forever 
be enccuraged. (Const. 1868.) 


Editor’s Note.—This section constitutes the corner-stone in 
the foundation on which rest the provisions of the following 
sections, the courts in practically all the cases referring to 
the provision hereof and using them as a supplemental basis 
for the decisions primarily falling under one or more of the 
subsequent sections. Reference, therefore, is here made to the 
notes placed under the sections following in this article. 

This and the following sections are mandatory in their 
provisions. Fuller v. Lockhart, 209 N. C. 61, 182 N. C. 733: 
Mebane Graded School Dist. v. Alamance County, 211 N. 
C. 213, 189 S. E. 873. See also, Elliott v. State Board of 
Equalization, 203 N. C. 749, 166 S. E. 918. 

Quoted in Mecklenburg County v. Piedmont Fire Ins. Co. 
210 N. C. 171, 185 S. E. 654; Collie v. Franklin County 
Com’rs, 145 N. C. 170, 59 S. E. 44. 

Cited in Julian v. Ward, 198 N. C. 480, 482, 152 S. E. 401; 
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Reid: vy. ‘City, Coach Co., 215 N.C. 469, 2S. EB. (2d) 578, 
123, A. I. RB: °140; Fletcher v,, Collins, 218 N.C. 1, 9S. E. 
(2d) 606. 


§ 2. General Assembly shall provide for 
schools; separation of the races—The General 
Assembly, at its first session under this Constitu- 
tion, shall provide by taxation and otherwise for 
a general and uniform system of public schools, 
wherein tuition shall be free of charge to all chil- 
dren of the State between the ages of six and 
twenty-one years. And the children of the white 
race and the children of the colored race shall be 
taught in separate public schools; but there shall 
be no discrimination in favor of, or to the preju- 
dice of, either race. (Const. 1868; Convention 
1875.) 


Cross Reference.—See Art. IX, sec. 5. 

Editor’s Note.—The last sentence was added by the Con- 
vention of 1875. 

In General.—It was said by the court in Lane v. Stanly, 65 
N. C. 153, 157: “It will be seen that the Constitution estab- 
lishes the public school system, and the General Assembly 
provides for it, by its own taxing power, and by the taxing 
power of the counties, and the State Board of Education, by 
the aid of school committees, manage it. It will be observed 
that it is to be a ‘system’; it is to be ‘general’, and it is to be 
‘uniform’. It is not to be subject to the caprices of localities, 
but every locality, yea, every child, is to have the same ad- 
vantage and be subject to the same rules and regulations.” 

The requirement of this section of the Constitution, that 
our public-school system shall be uniform by legislative au- 
thority, relates to the uniformity of the ‘“‘system,’”’ and not to 
the uniformity of the class or kind of the “‘schools;” and thus 
qualifying the word “system,” it is sufficiently complied with 
where, by statute or authorized regulation of the public- 
school authorities, provision is made for establishment of 
schools of like kind throughout all sections of the State and 
available to all of the school population of the territories con- 
tributing to their support. Board v. County Com’rs, 174 N. 
C. 469, 93 S. E. 1001. 

This and the following section of the Constitution re- 
quire that at least one elementary school be maintained in 
each district, but the constitutional mandate does not ex- 
tend to high schools. Elliott v. Board of Equalization, 203 
N;..C.. 749; 166..S._..918;, 

Duty on Legislature.--It is the province of the General As- 
sembly, and not of the State Board of Education, to establish 
a uniform system of public schools. Board v. State Board, 
114 N. C. 313, 19 S. E. 277. See also Bridges v. Charlotte, 
Dalia Caves ash CO, (2d) (825. 

The establishment and maintenance of a general and uni- 
form system of public schools is upon and exclusively within 
the province of the general assembly. Moore v. Board of 
Education, 212 N. C. 499, 502, 193 S. E. 732, and cases cited 
therein. 

This section contemplates that the general assembly shall 
provide a state system of public schools to the end that 
every child between the ages of six and twenty-one years, 
without regard to the county in which such child resides, 
shall have an opportunity to attend a school in which stand- 
ards set up by the state are maintained and wherein tui- 
tion shall be free of charge, and it is the duty of the com- 
missioners of each county, when such state system has been 
provided, to maintain in each district of the county one or 
more schools for the constitutional school term. Marshburn 
vy. Brown, 210 N. C.- 331, 186 S. E. 265. 

Same—Mandatory.—The provisions of our Constitution, Art. 
IX, secs. 1, 2, 3, are mandatory that the Legislature provide 
by “taxation and otherwise for general and uniform system 
of public education, free of charge, to all of the children of 
the State from six to twenty-one years,” etc., and for the 
continuance of the school term in the various.districts for at 
least six months in each and every year, recognizing the 
counties of the State and designating them as the govern- 
mental agencies through which the Legislature may act in 
the performance of this duty and in making its measure ef- 
fective. Lacy v. Fidelity Bank, 183 N. C. 373, 111 S. E. 612. 
See Mebane Graded School Dist. v. Alamance County, 211 
N. C. 213, 189 S. E. 873. See also, Collie y. Franklin County 
Com’rs, 145’ N. C.'170, 59°S.- 8.44. 

Method of Distribution of Allowance.—County high schools 
are entitled to have a special aliowance made to them in the 
yearly estimate of the county board of education for a four- 
months term (now six); but it is otherwise as to a _ school 
which is in strictness one of a town or city, governed by 


, year. 
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local authority and accessible only to the school population 
of the specified district, for such is not a part of our public- 
school system; and this class of high schools may only receive 
their per capita or pro rata share of the estimate according 
to average an actual attendance and according to the provi- 
sion of the statute or authoritative regulations applicable. 
Board v. County Commissioners, 174 N. C. 469, 93 S. E. 1001. 

All of the funds raised in the state for common school pur- 
poses should be distributed per capita among the beneficiaries 
and not be retained in the counties where it is raised. School 
Commissioners v. Board, 169 N. C. 196, 85 S. E. 138; Board 
v. State Board, 114 N. C. 313, 19 S. E. 277. And in the distri- 
bution of the fund the General Assembly may not discrimi- 
nate in favor, or to the prejudice of either the white or col- 
ored races. Hooker v. Greenville, 130 N. C. 472, 42 S. E. 141. 


Racial Discrimination.—An act of the legislature which 
provides for the erection of a schoolhous: in a certain school 
district from the proceeds of a bond issue to be voted upon 
therein, ‘‘for the whites” in that district, violates the plain 
mandate of this section, and a purchaser of these bonds, 
though issued according to all other legal requirements, may 
refuse to accept them on the ground of their being invalid. 
Williams v. Bradford, 158 N. C. 36, 73 S. E. 154. 

Separate Buildings, Teachers, etc.—This section commands 
that the children of each race are to be taught in separate 
buildings and by separate teachers. Lowery v. School Trus- 
tees, 140 N. C. 33, 52'S. BE. 267. 

Under this section the school building now provided for the 
colored children cannot be taken for use of white 
dren. Lowery v. School Trustees, 140 N. C. 33, 52 S. E. 267. 


Exemption of School Bonds from Taxation Is Valid.— 
See Mecklenburg County v. Piedmont Fire Ins. Co., 210 N. 
CIAL 185) Sa ty 654. 

County Need Not Assume Bonds of Unnecessary School 
Buildings.—Where a special charter school district and a 
city operating schools within a special charter school dis- 
trict coterminous with its corporate limits, issue bonds, re- 
spectively, for school sites, buildings, and maintenance of 
schools in order to provide better schools within the dis- 
tricts than those provided by the General Assembly for the 
county generally, in accordance with intent of the General 
Assembly in creating such special charter districts, but 
at the time such bonds are issued they are not reasonably 
essential and necessary for the operation of schools in the 
districts for the minimum constitutional term of six months, 
the city and special charter school district are not enti- 
tled to mandamus to force the county to assume such bonds 
upon the taking over by the county of the buildings as a 
part of the general system of public schools. Greensboro v. 
Guilford County, 209 N. C. 655, 184 S. E. 473. 

Cited in Posey v. Board of Education, 199 N. C. 306, 154 
=. ©: 393; Julian vi Ward, 198 N..C 480, 482, 152 S. E. 
401; Allison v. Sharp, 209 N. C. 477, 184 S. E. 27; Board of 
Education v. Wilson, 215 N. C. 216, 1 S. E. (2d) 544; Fletcher 
v. Collins, 218 N. C. 1,9 S. E. (2d) 606; State v. Wolf, 145 
N. C. 440, 59 S. E. 40; Benton vy. Board of Education, 201 
N. C. 653, 161 S. E. 96; Reid v. City Coach Co., 215 N. C. 
469 22a. FE .e(ed): 578; 128 Ay Le Re 40; 


chil- 


§ 3. Counties to be divided into districts.— 
Each county of the State shall be divided into 
a convenient number of districts, in which one 
or more public schools shall be maintained at 
least six months in every year; and if the com- 
missioners of any county shall fail to comply 
with the aforesaid requirements of this section, 
they shall be liable to indictment. (Const. 1868; 
1917, c. 192.) 


Editor’s Note.—This section was amended: by the substi- 
tution of “six” for ‘four’ pursuant to ch. 192, Public Laws 
of 1917, ratified by the people in Nowember, 1918. 

Generally.—In discharging the duty, imposed by this sec- 
tion, to keep the public schools open for at least four months 
(now six) every year, the county Commissioners cannot dis- 
regard the limitations imposed by Article V, Section 1, as to 
the amount of tax to be levied. Board v. Commrs. 111 N. 
C. 578, 579, 16 S. E. 621. But see Board vy. County Commis- 
sioners, 174 N. C. 469, 93 S. E. 1001. 

Under this section, the State is required to be divided into 
a convenient number of districts, in which one or more pub- 
lic schools shall be maintained at least six months in the 
For a long period of its history, the State performed 
this duty by proxy, maintaining the schools through the 
agency of the counties; and this section denounces as a 
criminal offense the failure of their tax levying bodies to 
comply with the requirement that the schools be maintained 
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at least six months in the year. Bridges v. Charlotte. 221 
IN) Ga 247250477220) SB: Kadie825: 

This section is mandatory, but the mode of perform- 
ance is prescribed by statute. Hickory v. Catawba County, 
206 N. C. 165, 172, 173 S. E. 56. See Mebane Graded School 
Dist. v. Alamance County, 211 N. C. 218, 189 S. E. 873. 

Counties May Be Directed to Provide Funds.—By rea- 
son of this constitutional mandate it is within the power 
of the General Assembly to authorize and direct the coun- 
ties of the State as administrative units or governmental 


agencies to provide the necessary funds by taxation or 
otherwise. Harrell v. Board of Com’rs, 206 N. C. 225, 229, 
173) Sa) Fra 614: 


Legislative Function.—It is a legislative function to for- 
mulate the means of carrying out the provisions of this 
section. Wilkinson v. Board of Education, 199 N. C. 669, 
1550S. Be62. 

Legislative Discretion.—This section having required a 
public school system of the State to have at least six 
months terms in each year, leaves it to the discretionary 
power of th- Legislature to fix terms in excess of that 
period. Frazier v. Board of Com’rs, 194 N. C. 49, 138 
S; E433: 

A county is an administrative unit of the state in our 
state-wide public school system, and under mandate of 
this section, a statute requiring a county to maintain at 
least a six months’ school term in each of its school districts 
and to provide the necessary funds therefor by taxation or 
otherwise, is valid. Evans v. Mecklenburg County, 205 N. 
(5 Hels, VG SS DBR YAY 

The counties are made the governmental agencies of the 
state, under the provisions of this section in the maintenance 
of the constitutional six-month term of public school, and 
the county boards of education are given power to create, 
divide, abolish and consolidate school districts in accord- 
ance with a county-wide plan. Elliott v. State Board of 
Equalization, 203 N. C. 749, 166 S. E. 918. 

It is the duty of the commissioners of the various coun- 
ties in this state to maintain at least a six months term 
of public school in their respective counties, subject to in- 
dictment for their failure to do so. Reeves v. Board of 
Education, 204 N. C. 74, 167 S. E. 454. 

It is the duty of the state under this section to provide 
a general and uniform state system of public schools of at 
least six months in every year wherein tuition shall be 
free of charge to all the children of the state between the 
ages of six and twenty-one. It is a necessary expense and 
a vate of the people is not required to make effective these 
and other constitutional provisions in relation to the pub- 
lic school system of the state. Mebane Graded School Dist. 
v. Alamance County, 211 N. C. 213, 223, 189 S. KE. - 873. 
See also, Fuller v. Lockhart, 209 N. C. 61, 182 S. &. -733. 

Discretion of General Assembly Rules as to Financing 
Public School System.—Under the mandatory provision of 
this section in relation to the public school system of the 
state, the financing of the public school system of the state 
is in the discretion of the General Assembly by appropriate 
legislation, either by state appropriation or through the 
county acting as an administrative agency of the state. 
Mebane Graded School Dist. v. Alamance County, 211 N. 
21352235, °189 Sv EB. 873: 

Building and Equipment Necessary for School Term. — 
Under this section sites, buildings, and equipment acquired, 
constructed, and used by a school district were deemed rea- 
sonably essential and necessary for the conduct and opera- 
tion of the six months school term at the time the said 
sites, buildings, and equipment were acquired and_ con- 
structed. Mebane Graded School Dist. v. Alamance County, 
PITH Goole. 225, 1898S, 873: 

Assumption of Indebtedness.—When necessary to maintain 
the six-months term of public schools required by this sec- 
tion it is within the legislative authority in establishing 
its State-wide system to assume an indebtedness of a school 
district therefor, including the cost of necessary buildings, 
and direct that it be provided for by the respective counties 
as administrative units of the public-school system of the 
State. Lovelace v. Pratt, 187 N. C. 686, 122 S. E. 661. 

The fact that this section provides that county commis- 
sioners failing to perform their duties in regard to the 
maintenance of the required school term shall be guilty of 
a misdemeanor, does not preclude a writ of mandamus to 
compel the assumption by the county of indebtedness in- 
curred by the districts for the erection and equipment of 
school buildings necessary to the constitutional school term. 
Hickory v. Catawba County, 206 N. C. 165, 173 S. EB. 56. 

Redistricting for School Purposes.—See Moore vy. Board of 
Education, 212 N. C. 499, 193 S. E. 732. 

Issuance of Mandamus.—The section of the Constitution 
have committed to the judgment and discretion of the county 
commissioners the manner and method of levying taxes to 
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maintain a four-months minimum period (now six) of the 
public schools, and in the exercise thereof the courts will 
not interfere by civil process, mandamus or otherwise, un- 
less their action is so unreasonable as to amount to a mani- 
fest abuse of power. County Board v. Board, 150 N. C. 116, 
63 S. E. 724. 

Immediately after filing the opinion in this case, the Leg- 
islature (of 1909), then in session, passed an act giving the 
county boards of education the right to sue out a mandamus 
in such cases.—Ed. Note. 

See Mebane Graded School Dist. vy. Alamance County, 211 
N. C. 213, 189 S$. E. 873, citing Hickory v. Catawba County, 
206 N. C. 165, 173 S. E. 56, where it was held that resort 
may be had to the courts to compel performance of the 
duties of this section by mandamus when indictment of the 
defendants would not be an adequate remedy. 

Applied in Powell v. Bladen County, 206 N. C. 46, 173 
Sy B50: 

Quoted in Mecklenburg County v. Piedmont Fire Ins. Co., 
FALUN AINE (GSA Tb) “Gy fa; Zoby 

Cited in Greensboro v. Guilford County, 209 N. C. 655, 
184 S. E. 473; Julian v. Ward, 198 N. C. 480, 152 S. EF. 401; 
Board of Education v. Wilson, 215 N. C. 216, 1 S. E. (2d) 
544; East Spencer v. Rowan County, 212 N. C. 425, 193 S. 
FE. 837; Collie v. Franklin County Com’rs, 145 N. C. 170, 59 
S. E. 44; School Committee v. Taxpayers, 202 N. C. 297, 
162 S. E. 612; School Committee v. Taxpayers, 202 N. C. 382, 
162°S, EB: 907; Fletcher v7 Collins; 218° N.) C1, 9 ‘SS: Eis Cd) 
606 (dis. op.). 


§ 4. What property devoted to educational 
purposes.—The proceeds of all lands that have 
been or hereafter may be granted by the United 
States to this State, and not otherwise appro- 
priated by this State or the United States; also 
all moneys, stocks, bonds, and other property 
now belonging to any State fund for purposes 
of education; also the ‘net proceeds of all sales 
of the swamp lands belonging to the State, and 
all other grants, gifts or devises that have been 
or hereafter may be made to the State, and not 
otherwise appropriated by the State, or by the 
terms of the grant, gift or devise, shall be paid 
into the State treasury, and, together with so 
much of the ordinary revenue of the State as 
may be by law set apart for that purpose, 
shall be faithfully appropriated for ‘establishing 
and maintaining in this State a system of free 
public schools, and for no other uses or purposes 
whatsoever. (Const. 1868; Convention 1875.) 


Editor’s Note.—Sec. 4 of the Constitution of 1868, which 
was changed to read as the present Sec. 4 by the Conven- 
tion of 1875, was as follows: ‘‘The proceeds of all land that 
have been, or hereafter may be granted by the United 
States to this State and not otherwise specially appropri- 
ated by the ‘United States or heretofore by this State; also, 
all moneys, stocks, bonds, and other property now belong- 
ing to any fund for purposes of education; also, the net 
proceeds that may accrue the State from sales of estrays, 
or from fines, penalties, and forfeitures; also, the proceeds 
of all sales of the’ swamp land belonging to the State; also, 
all moneys that shall be paid as an equivalent for exemp- 
tion from military duty; also, all grants, gifts or devises 
that may hereafter be made to this State, and not other- 
wise appropriated by the grant, gift or devise, shall be se- 
curely invested and sacredly preserved as an_ irreducible 
educational fund, the annual income of which, together with 
so much of the ordinary revenue of the State as may be 
necessary, shall be faithfully appropriated for establishing 
and perfecting in this State < system of free public school, 
and for no other purposes or uses whatsoever.” 

Stated in McDonald v. Morrow, 119 N. C. 666, 26 S. E. 132; 
Bear v. Commissioners, 124 N. C. 204, 32 S. E. 558; Collie 
v. Franklin County Com’rs, 145 N. C. 170, 59 S. E. 44. 


§ 5. County school fund; proviso.—AlIl mon- 
eys, stocks, bonds, and other property belong- 
ing to a county school fund; also the net pro- 
ceeds from the sale, of estrays; also the clear pro- 
ceeds of all penalties and forfeitures and of all 
fines collected in the several counties for any 
breach of the penal or military laws of the State; 
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and all moneys which shall be paid by persons 
as an equivalent for exemption from military 
duty, shall belong to and remain in the several 
counties, and shall be faithfully appropriated for 
establishing and maintaining free public schools 
in the several counties of this State: Provided, 
that the amount collected in each county shall 
be annually reported to the Superintendent of 
Public Instruction. (Const. 1868; Convention of 
1875.) 

Editor’s Note.—This section was added by the Conven- 
tion of 1875. 

In General.—This section appropriaties all fines for viola- 
tion of the criminal laws of the state for establishing and 
maintaining free public schools in the several counties, whether 
the fines are for violation of town ordinances made misde- 
meanors by statute or other criminal statutes. Board v. 
Henderson, 126 N. C. 689, 36 S. E. 158. 

Fines, etc., Must Be Given by Law.—Under this section 
penalties and forfeitures belong to the state for free school 
purposes only when given by law to the state. Carter v. 
Wilmington, etc., R. Co., 126 N. C. 437, 446, 36 S. E. 14, and 
cases there cited. 

And Municipal Clerk Is Not Entitled to Fees from Fines. 
—By provision of this section, the clear proceeds of fines 
collected by the clerk of a municipal court belong to the 
county school fund, and the clerk is not entitled to retain a 
percentage thereof as his fees, regardless of the provisions 
of public-local laws relating to his compensation. County 
Board of Education v. High Point, 213 N. C. 636, 197 S. 
E. 191. 

Parties.—A suit to compel a city to pay fines and penalties 
to the county board of education should be brought against 
the city or the board of aldermen, and not against the chief 
of police. Bearden v. Fullam, 129 N. C. 477, 40 S. E. 204. 

Applied in In re Wiggins, 171 N. C. 372, 88 S. E. 508. 


§ 6. Election of trustees, and provisions for 
maintenance, of the University—The General As- 
sembly shall have power to provide for the elec- 
tion of trustees of the University of North Caro- 
lina, in whom, when chosen, shall be vested all 
the privileges, rights, franchises and endow- 
ments thereof in anywise granted to or conferred 
upon the trustees of said University; and the 
General Assembly may make such provisions, 
laws, and regulations from time to time, as may 
be necessary and expedient for the maintenance 
and management of said University. (1872-3, c. 
86.) 


Editor’s Note.—Pursuant to ch. 86, Public Laws of 1872- 
73, this Sec. 6 was substituted for Sec. 5 of the Constitu- 
tion of 1868, which was as follows: “The University of 
North Carolina, with its lands, emoluments and franchises, 
is under the control of the State, and shall be held to an 
inseparable connection with the free public school system 
of the State.” 


§ 7. Benefits of the University—MThe General 
Assembly shall provide that the benefits of the 
University, as far as practicable, be extended to 
the youth of the State free of expense for tui- 
tion; also, that all the property which has here- 
tofore accrued to the State, or shall hereafter 
accrue, from escheats, unclaimed dividends, or 
distributive shares of the estates of deceased per- 
sons, shall be appropriated to the use of the 
University. (Const. 1868.) 


Applied in In re Neal, 182 N. C. 405, 109 S. E. 70; Uni- 
versity of North Carolina v. High Point, 203 N. C. 558, 166 
Sa a5il> (Carter ivi- Smith, 209 N.C. 788; 18S. B. 15. 


§ 8. State Board of Education. — The general 
supervision and administration of the free public 
school system, and of the educational funds pro- 
vided for the support thereof, shall, from and after 
the first day of April, one thousand nine hundred 
and forty-three, be vested in a State Board of Ed- 
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ucation to consist of the Lieutenant Governor, 
State Treasurer, the Superintendent of Public In- 
struction,.and one member from each Congres- 
sional District to be appointed by the Governor. 
The State Superintendent of Public Instruction 
shall have general supervision of the public schools 
and shall be secretary of the board. There shall 
be a comptroller appointed by the Board, subject 
to the approval of the Governor as director of the 
Budget, who shall serve at the will of the board 
and who, under the direction of the board, shall 
have supervision and management of the fiscal af- 
fairs of the board. The appointive members of the 
State Board of Education shall be subject to con- 
firmation by the General Assembly in joint session. 
A majority of the members of said board shall be 
persons of training and experience in business and 
finance, who shall not be connected with the teach- 
ing profession or any educational administration 
of the State. The first appointments under this 
section shall be members from odd numbered Con- 
gressional Districts for two years, and members 
from even numbered Congressional Districts for 
four years and, thereafter, all appointments shall 
be made for a term of four years. All appoint- 
ments to fill vacancies shall be made by the Gov- 
ernor for the unexpired term, which appointments 
shall not be subject to confirmation. The bcard 
shall elect a chairman and a vice-chairman. <A 
majority of the board shall constitute a quorum 
for the transaction of business. The per diem and 
expenses of the appointive members of the board 
shall be provided by the General Assembly. 
(Const. 1868; 1941, c. 151.) 


Editor’s Note.—Pursuant to Chapter 151 of the Public 
Laws of 1941, the former Sections 8 and- 9 of the Constitu- 
tion of 1868 were repealed and the present Section 8 sub- 
stituted in lieu thereof. Those former sections read as fol- 
lows: ‘“§ 8. The Governor, Lieutenant-Governor, Secretary 
of State, Treasurer, Auditor, Superintendent of Public In- 
struction, and Attorney-General shall constitute a State 
Board of Education.” 

“§ 9. The Governor shall be president and the Superin- 
tendent of Public Instruction shall be secretary of the Board 
of Education.” 

Proposed Amendment.—Session Laws 1943, c. 468, 
that this section be amended by substituting for 
section, the following: 

“The general supervision and administration of the free 
public school system, and of the educational funds provided 
for the support- thereof, except those mentioned in Section 
five of this Article, shall, from and after the first day of 
April, one thousand nine hundred and forty-five, be vested 
in the State Board of Education to consist of the Lieuten- 
ant Governor, State Treasurer, the Superintendent of Pub- 
lic Instruction, and ten members to be appointed by the 
Governor, subject to confirmation by the General Assembly 
in joint session. The General Assembly shall divide the 
State into eight ecucetional districts, which may be altered 
from time to time by the General Assembly. Of the ap- 
pointive members of the State Board of Education, one shall 
be appointed from each of the eight educational districts, 
and two shall be appointed as members at large. ‘The first 
appointments under this section shall be: Two members 
appointed from educational districts for terms of two years; 
two members appointed from educational districts for terms 
of four years; two members aptointed from educational dis- 
tricts for terms of six years; and two members appointed 
from educational districts for terms of eight years. One 
member at large shall be appointed for a period of four 
years and one member at large shall be appointed or a 
period of eight years. All subsequent appointments shall 
be for terms of eight years. Any appointments to fill va- 
cancies shall be made by the Governor for thé unexpired 
term, which appointment. shall not be subject to confirma- 
tion. The State Superintendent of Public Instruction shall 
be the administrative head of the public school system and 
shall be secretary of the board. The board shall elect a 
chairman and vice-chairman. A majority of the board shall 


proposed 
the said 
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constitute a quorum for the transaction of business. The 
per diem and expenses of the appointive members shall be 
provided by the General Assembly.” : 


§ 9. Powers and Duties of the Board.—The 
State Board of Education shall succeed to all the 
powers and trusts of the President and Directors 
of the Literary Fund of North Carolina and the 
State Board of Education as heretofore consti- 
tuted. The State Board of Education shall have 
power to divide the State into a convenient num- 
ber of school districts; to regulate the grade, salary 
and qualifications of teachers; to provide for the 
selection and adoption of the textbooks to be used 
in the public schools; to apportion'and equalize 
the public school funds over the State; and gener- 
ally to supervise and administer the free public 
school system of the State and make all needful 
rules and regulations in relation thereto. All the 
powers enumerated in this section shall be exer- 
cised in conformity with this Constitution and sub- 
ject to such laws as may be enacted from time to 
time by the General Assembly. (Const. 1868; 
1941, c. 151.) 

Editor’s Note.—Pursuant to Chapter 151 of the Public 
Laws of 1941, the former Sections 10, 11, 12, and 13 of the 
Constitution of 1868 were repealed and the present Sec- 


tion 9 substituted in lieu thereof. Those former sections 
read as follows: 

“§ 10. The Board of Education shall succeed to all the 
powers and trusts of the president and directors of the Lit- 
erary Fund of North Carolina, and shall have full power to 
legislate and make all needfu! rules and regulations in rela- 
tion to free public schools and the educational fund of the 
State; but all acts, rules and regulations of said board may 
be altered, amended, or repealed by the General Assembly, 
and when so altered, amended, or repealed they shall not 
be re-enacted by the board. 

“S$ 11. The first session of the board of Education shall 
be held at the capital of the State within fifteen days after 
the organization of the State government under this Con- 
stitution; the time of future meetings may be determined 
by the board. 

“§ 12. A majority of the board shall constitute a quo- 
rum for the transaction of business. 

“§ 13. The contingent expenses of the board shall be pro- 
vided by the General Assembly.” 


§ 10. Agricultural department—As soon as 
practicable after the adoption of this Constitu- 
tion, the General Assembly shall establish and 
maintain, in connection with the University, a 
department of agriculture, of mechanics, of min- 
ing, and of normal instruction. (Const. 1868; 
1941, c. 151.) 


Editor’s Note.—This section, formerly Section 14 of Arti- 
cle IX of the Constitution of 1868, was renumbered to be- 
come Section 10 pursuant to Chapter 151 of the Public Laws 
of 1941. 

The Board a Department of State Government.—The Board 
of Agriculture is a department of the State Government, and 
an action against it to recover money alleged to have been 
wrongfully collected by it as a license tax cannot be main- 
tained, the state not having given its consent to be sued in 
that respect. Chemical Co. v. Board, 111 N. C. 135, 136, 15 
S. ke, 1032: 

Levy of Tax for Farm Agent’s Salary.—The encourage- 
ment of agriculture is a fundamental objective of the State 
government, and a levy of a tax by a county to pay the 
county farm agent’s salary is for a special purpose having 
the special approval of the Legislature, within the mean- 
ing of Art. V, § 6, for which a tax in excess of the 15-cent 
limitation may be imposed. Nantahala Power, etc., Co. v. 
Glay. County, 213,N,.. GC. 698, 1972S... 603. 


§ 11. Children must attend school.—The Gen- 
eral Assembly is hereby empowered to enact 
that every child, of sufficient mental and physi- 
cal ability, shall attend the public schools during 
the period between the ages of six and eighteen 
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years, for a term of not less than sixteen months, 
unless educated by other means. (Const. 1868; 
1941, c. 151.) 


Editor’s Note.—This section, formerly Section 15 of Ar- 
ticle IX of the Constitution of 1868, was renumbered to be- 
come Section 11, pursuant to Chapter 151 of the Public Laws 
of 1941. 

Stated and Applied in State v. Wolf, 145 N. C. 440, 441, 59 
S. E. 40. 


ARTICEH << 
Homesteads and Exemptions 


§ 1. Exemptions of personal property.—The 
personal property of any resident of this State, to 
the value of five hundred dollars, to be selected by 
such resident, shall be and is hereby exempted 
from sale under execution or other final process 
of any court, issued for the collection of any debt. 
(Const. 1868.) 


Editor’s Note.—It is thought more proper to place the main 
annotations regarding the homestead and personal property 
exemption under section 1-369 et seq. The notes placed 
thereunder together with the references compose a compre- 
hensive treatment of the subject—reference to which is here 
made. The note found under this section is meant to em- 
brace only direct construction of the provisions hereof, and 
may be of aid to the practitioner in dealing with the sections 
above mentioned. 

Section Liberally Construed.—Hyman vy. Stern, 43 F. (2d) 
666. 

The Marital Duty of Husband.—The husband’s duty to pro- 
tect and provide for his wife is more than a debt in its or- 
dinary acceptation of the word, or within the contemplation 
of this and the following section of the consitution. Ander- 
son v. Anderson, 183 N. C. 139, 110 S. E. 863. 

A husband’s obligation to support his wife during the ex- 
istence of the marital relation is not a “debt”? within the 
meaning of this and the following section of the constitu- 
tion. Barber v. Barber, 217 N. C. 422, 427, 8 S. E. (2d) 
204, citing White v. White, 179 N. C. 592, 103 S. E. 216. 

A Constitutional Right.—The right tc the personal property 
exemption exists not by virtue of the allotment, but by virtue 
of the Constitution which confers it and attaches the protec- 
tion to the debtor before the allotment or appraisal. Lock- 
hart v. Bear, 117 N. C. 298, 23 S. EB. 484. See Crow v. Mor- 
gan, 210 N. C. 153, 185 S. E. 668. 

This and the following section are explicit in guarantee- 
ing to every resident of the state his homestead and per- 
sonal property exemption of the value fixed—‘‘to be selected 
by the owner thereof.” McKeithen v. Blue, 142 N. C. 360, 
302, 5 89rd, 280. 

Meaning of “Final Process.”—A debtor may legally demand 
his personal property exemption at any time and to the last 
moment before the appropriation thereof by the court, and 
the order of court directing a payment of tht money derived 
from the sale of such property is final process within the 
meaning of the Constitution, giving the creditor such right 
until execution or other final process. Befarrah v. Spell, 178 
iS Feel G8 Meu GUS hth GHAl 


Diminution in Value of Property.—In the well considered 
opinion in Campbell v. White, 95 N. C. 344, it was said: 
“Though the debtor’s personal property exemption has been 
duly allotted, whenever it has been diminished by use, loss, 
or other cause, he has a right to have any other personal 
property he may have exempted up to the prescribed limit,” 
Smith, C. J., saying that this section of the Constitution, is 
a continual mandate to the officer to leave so much of the 
debtor’s personal estate untouched for his use, and, of course 
the diminution from use, loss, or other cause must be te- 
plenished with other, if the debtor has such, up to the pre- 
scribed limits. It is plainly meant that when any final proc- 
ess against the debtor’s estate is to be enforced, that much 
of ae estate a be allowed to remain with him as not 
iable to sale. Gardner v. McConnaughey, 1 a ee 
73S. E. 125. ae os hy 

Set-Off.—A party may not demand that his claim be al- 
jowed him as his personal property exemption so as to de- 
feat the adverse party’s right of counterclaim or set-off 
prior to the rendition of the final judgment on his claim 
since to permit the party to assert the exemption before 
judgment would enable him to obtain judgment in instances 
in which, if a balanc: were struck, nothing would be due 
him. Edgerton vy. Johnson, 218 N. C. 300, 10 S. E (2d) 
918. For note on this case, see 19 N. C. Law Rey 207 

Plaintiff moved that the judgment rendered against hin 
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in this cause on defendant’s counterclaim should be offset 
by a judgment subsequently obtained by plaintiff against de- 
fendant in a separate action, contending that defendant is 
insolvent. Defendant demanded that the judgment rendered 
in his favor upon the counterclaim in this cause be allowed 
to him as his personal property exemption. Held: To al- 
low offset would amount to “final process” within the 
meaning of this section, and defendant’s demand that the 
judgment in his favor on the counterclaim be allowed him 
as his personal property exemption precludes plaintiff’s 
right of offset. Edgerton v. Johnson, 218 N. C. 300, 10 S. 
BE. (24) 918. 

Exemption Ceases at Death of Claimant. — The personal 
property exemption provided for. by this section and the laws 
passed pursuant thereto, exists only during the life of the 
homesteader and after his death passes to his personal 
representative, to be disposed of in a due course of ad- 
ministration. Johnson v. Cross, 66 N. C. 167. 

It is to be noted that by sections 3 and 5, after the death 
of the owner of a homestead, the exemption is continued on 
for the benefit of his children or widow; but there is no 
such provision in regard to the “personal property exemp- 
tion.”—Ed. Note. 

Forfeiture of Exemption.—A bankrupt who conceals assets 
exceeding in value his statutory exemption forfeits his right 
to such exemption. Hyman v. Stern, 43 F. (2d) 666. 

One who is a fugitive from justice, though leaving his 
family here, who cannot be found in the state and whose 
whereabouts are unknown, and the object of whose absence 
is to avoid serving a criminal sentence imposed by our 
courts, is not a resident of the state within the meaning 
of this section, of our constitution, and not entitled to his 
exemptions kere in the absence of evidence or finding on 
the question of his animus revertendi. Cromer v. Self, 
149 N. C. 164, 62 S. E. 885, 128 Am. St. Rep. 658. 

Debtor Entitled to Exemption at All Times.—The five 
hundred dollar personal property exemption prescribed by 
this section of the constitution entitles a judgment debtor 
to the amount of the exemption at all times, and such sum 
may be set apart for the comfort and support of the judg- 
ment debtor as often as the judgment debtor may be 
pressed with execution. Commissioner of Banks v. Yelver- 
ton, 204 N. C. 441, 168 S. E. 505, commented on in 12 N. C. 
Law Rev. 65. 

A debtor may legally demand his personal property ex- 
emption at any time and to the last moment before the 
appropriation thereof by the court, and the order of court 
directing a payment of the money derived from the sale of 
such property is final process within the meaning of the 
Constitution giving the creditor such right until execution 
or other final process. Crow v. Morgan, 210 N. C. 153, 156, 
185 S. E. 668. 

Cited in Carpenter v. Duke, 144 N. C. 291, 56 S. E. 938. 


2. Homestead.—Every homestead, and the 
dwellings and buildings used therewith, not ex- 
ceeding in value one thousand dollars, to be se- 
lected by the owner thereof, or in lieu thereof, at 
the option of the owner, any lot in a city, town 
or village with the dwelling and buildings used 
thereon, owned and occupied by any resident of 
this State, and not exceeding the value of one 
thousand dollars, shall be exempt from sale under 
execution or other final process obtained on any 
debt. But no property shall be exempt from sale 
for taxes, or for payment of obligations contracted 
for the purchase of said premises. (Const. 1868.) 


Cross Reference.—See section 1-369 et seq. and notes placed 
thereunder. 

Homestead and Personal Property Exemptions Distin- 
guished._The homestead exemption is permanent unless 
there is a reallotment by reason of an increase in value in 
the manner provided by section 1-373. But the personal prop- 
erty exemption is to be reassigned, whenever, at subsequent 
dates, executions are levied. The reason is that the realty 
is fixed and stable, whereas the articles of personal prop- 
erty may be increased or diminished in quantity, between 
the levy of executions. Gardner v. McConnaughey, 157 N. C. 
481, 483, 73 S. B. 125. 


In view of this section the doctrine of estoppel cannot 
deny the bankrupt his right to a homestead in lands which 
were subject to his debts. In selecting the land for his 
homestead exemption, he is not restricted to the tract on 
which he lives. In re Hamrick, 56 F. (2d) 240, 241. 

The right to claim homestead may be lost by failure to as- 
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sert it in apt time, by waiver, or by estoppel. 
McDonald, 216 N. C. 712, 6 S. E. (2d) 497. 

Right May Be Sold or Assigned.—The homestead right or 
estate is salable or assignable, and the purchaser can hold 
the land to which it pertains to the exclusion of judgment 
creditors during its existence. Gardner vy. Batts; 114 N. C. 
496, 19 S. E. 794. As to requisites of deed, see section 8 and 
note thereto. 

Where there is a homestead right in land, the home- 
steader may alienate the same only with the joinder and 


Cameron v. 


private examination of the wife. Farris v. Hendricks, 
196. NewG, 143090 146 Sos. 73,9775 
The owner of lands loses his right to a homestead 


therein allowed by this section upon his conveying the 
title to the same, by deed, though he may select a home- 
stead thereafter in other of his lands under the provisions 
of section 1-370. Duplin County v. Harrell, 195 N. C. 445, 
142 S. E. 481. 

Allotment Unnecessary.—The title to the homestead is 
vested in the owner by the Constitution of this State, and 
no allotment by the sheriff is necessary to vest the title 
thereto. The allotment by the sheriff is only for the purpose 
of ascertaining whether there be an excess of property over 
the homestead which is subject to execution. Lambert v. 
Kinnery, 74 N. C. 348. 


Land must be selected by the owner and allotted before 
it becomes exempt. It must also be both owned and oc- 
cupied by the homesteader, and this at the time of issu- 
ance of the execution. Chadbourn Sash, etc., Co. v. Par- 
ier, ipo Ne (Cy 130) 133% 69" Su. mame 


Where a judgment debtor is present when his homestead 
in his lands is laid off to him by the appraisers and des- 
ignates the land he desires for the purpose, he may not suc- 
cessfully contend thereafter that other lands should have 
been included, it not being contended that the value of the 


homestead as allotted was less than one thousand dol- 
lars. Citizens’ Bank-y. Robinson, 201 N. C. 796, 161 S. E. 
487. 

Where a mortgage on land is foreclosed and the land 
brings at the foreclosure sale a sum more than sufficient 
to pay the mortgage debt, the surplus remaining to the 
Constitutional limit of one thousand dollars is to be re- 
garded as realty to which the homestead right attaches 
when the same has not been waived. Farris v. Hen- 
dricks. 1960 IN. .Con4090 1469.1 B. 7322975 


A mortgagor of lands is entitled to his homestead ex- 


emption in his equity of redemption as against the liens 
of judgment creditors, and an injunction will lie against 
the sale of the property under execution when his home- 
stead has not been allotted. Cheek v. Walden, 195 N. 


Cap752.0 143) Stk. 1465; 

There is no lien for purchase money in North Carolina, 
and while the judgment debtor cannot claim homestead as 
against a judgment for purchase money, the lien of a mort- 
gage executed to a third person has priority over the 
judgment lien, when the mortgage is executed prior to the 
rendition of the judgment and prior to an amendment 
putting the title to the property in issue. Jarrett v. Hol- 
land, 213 N. C. 428, 196 S. E. 314. 

A duly docketed judgment is a lien on the lands of the 
judgment debtor but is subject to the homestead interest 
in the lands as provided by this section. Farris v. Hen- 
dricks, 196 N. C. 439, 146 S. E. 73, 77. 

The right to the homestead exemption is not forfeited 
by a fraudulent conveyance, and the judgment was properly 
modified by order directing that defendant be allotted his 
homestead in the land which should be exempt from sale by 
the commissioner. New Amsterdam Cas. Co. v. Dunn, 209 
WreCs 736, 184°S, ho 488, 

Exemption Allowed in Mortgaged Lands.—A debtor may 
have his homestead exemption allotted in lands owned by 
him but mortgaged to a third person, but in ascertaining 
the value thereof the mortgage debt should be disregarded, 
and the land appraised as though the debtor owned the un- 
encumbered fee. Crow v. Morgan, 210 N. C. 153, 185 S. 
E. 668. 

Or Vacant Lots.—Where the only real property owned 
by a judgment debtor consists of vacant lots, he may claim 
his homestead therein, since he may thereafter build a 
habitable structure thereon. Equitable Life Assur. Soc v. 
Russos; 210° N;. Gioi21, 485° S2>B. 1632: 

Quoted in Simmons vy. Respass, 151 N. C. 5, 65 S. E. 516, 
134 Am. St. Rep. 961. 

Cited in Vannoy v. Green, 206 N. C. 77, 80, 173 S. E. 277. 


8. Homestead exemption from dekt.—The 
homestead, after the death of the owner thereof, 
shall be exempt from the payment of any debt 
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during the minority of his children, or any of 
them. (Const. 1868.) 


See Editor’s Note to section 5. 

Only Infant Children Included.—An heir twenty-one years 
old is not entitled to homestead in the lands of his ancestor, 
his right thereto ceased as soon as he attained his majority. 
Saylor v. Powell, 90 N. C. 202. 

The widow by a second marriage of one who died seized 
and possessed of land leaving no children by her, is not en- 
titled to the benefit of a homestead therein, when he has 
left children by his first marriage, though they are adult. 
The meaning of the language of this and section 5 too plain 
for construction, that in speaking of children the instru- 
ment refers to children of the deceased owner. Simmons v. 
Respass, 151 Ne CG, 5, 65S. i.) 516. 

Same—Where Only One Minor.—Where the owner of a 
homestead dies, leaving children, some of age and one a 
minor, the homestead estate vests alone in the minor child 
until his or her majority. Simpson v. Wallace, 83 N. C. 477. 

Pecuniary Standing of Children Not Considered.—The right 
to a homestead is given to the minor children of an insol- 
vent father, regardless of their pecuniary circumstances. 
Allen v. Shields, 72 N. C. 504; Spence v. Goodwin, 128 N. C. 
273,238 “Se By 859: 

Right Not Waivable by Guardian Ad Litem.—A guardian 
ad litem cannot waive the homestead rights of infant heirs, 
especially when there is no consideration therefor, for such 
waiver would affect the substantial rights of the infants. 
Spence v. Goodwin, 128 N. C. 273, 38 S. E. 859. 

Debts Contracted for Work and Labor.—By construing § 
6 of this article in connection with this section the conclu- 
sion is sustained that for all debts contracted for work and 


labor done, a lien is given upon the property of a married . 


woman. Ball v. Paquin, 140 N. C. 83, 52 S.. E. 410, 3 L. -R. 
“AY GN: ESA ods: 

The debt referred to in this section means the debt of the 
owner of the homestead, and not the debt of the infant 
children. Bruton v. McRae, 125 N. C. 206, 207, 210, 34 S. E. 
397. 

Right Not to Be Sold for Assets.—In a proceeding to sell 
land for assets, the executor can not sell the homestead in- 
terest of a minor child and devisee of the testator. Bruton 
v. McRae, 125 N. C. 206, 207, 34 S. E. 397. 


§ 4. Laborer’s lien—vThe provisions of section 
one and two of this article shall not be so con- 
strued as to prevent a laborer’s lien for work done 
and performed for the person claiming such ex- 
emption, or a mechanic’s lien for work done on 
the premises. (Const. 1868.) 


Cross References.—See section 44-1 et seq. and notes there- 
to. For other exceptions to the exemptions, see note of 
Mebane v. Layton, 89 N. C. 396, under section 1-369. 

Definition of Terms.—A “laborer’s lien’ is solely for labor 
performed, while a ‘‘mechanic’s lien’ is broader and _ in- 
cludes the ‘‘work done,” i. e., the “building built’? or super- 
structure put on the premises. Broyhill v. Gaither, 119 N. 
Cir 443 2685. 1s Se 

Lien for Materials Furnished.—See note of Cumming v. 
Bloodworth, 87 N. C. 83, under section 44-1. See also, Broy- 
hill v. Gaither, 119 N. C. 443, 26 S. E. 31. 

Applied in Sugg v. Pollard, 184 N. C. 494, 115 S. E. 153; 
Isler v. Dixon, 140 N. C. 529, 53 S. E. 348; McMillan v. 
Williams, 109 N. C, 252), 13° S2 B0764. 

Quoted in Roper Lumber Co. v. Lawson, 195 N. C. 840, 
844, 143 S. E. 847. 


§ 5. Benefit of widow.—If the owner of a 
homestead die, leaving a widow but no children, 
the same shall be exempt from the debts of her 
husband, and the rents and profits thereof shall 
inure to her benefit during her widowhood, unless 
she be the owner of a homestead in her own right. 
(Const. 1868.) 

Cross Reference.—See section 1-369, analysis line ‘“‘Who 
Entitled to Homestead and Exemptions,” II, B. As to allot- 
ment after death of homesteader, see section 1-389 and notes 
thereto; as to right of widow whose deceased husband leaves 
adult children by a former marriage, see note of Simmons 


v. Respass, 151 N. C. 5, 65 S. E. 516, under section 3 of 
this article. 

Editor’s Note.—It is to be noted that the widow’s right to 
the homestead provided for by this section is expressly con- 
ditioned upon her not being the owner of a homestead in 
her own right. Such a clause is not contained in section 3 
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which gives the right to the children during minority. On 
this point it was said in Spence v. Goodwin, 128 N. C. 273, 
Wiese. LE. 1859! Shhis emphasizes by direct im- 
plication the unconditional right of exemption given to the 
children by section 3.” 

Ownership at Death Essentia].—It is only in the contin- 
gency that the husband is the owner of a homestead at the 
time of his death that the exemption from debts inures to 
her benefit. Thomas v. Bunch, 158 N. C. 175, 178, 73 S. E. 
899. 

A widow is not required to take action for the preserva- 
tion of the right to a homestead in the lands of her deceased 
husband under the provisions of this section, and before the 
land can be validly sold by the personal representatives to 
make assets for the payment of the debts of the deceased 
the homestead must first be assigned. Fulp v. Brown, 153 
IN.) Ce 537969 Ss che 612: 

Heirs Prior to Widow Where There Are No Creditors.— 
A widow is not entitled to homestead against the heirs at 
law where there are no creditors, but only to dower. Caudle 
v. Morris, 160 N. C. 168, 76 S. E. 17. See also, Tucker v. 
Tucker, 103 N. C. 170, 9 S. E. 299. 


Cited’ in) Pence) vy. Price, 211 N.C. 7075 71559192) Sa 2993 


§ 6. Property of married women secured to 
them.—The real and personal property of any fe- 
male in this State acquired before marriage, and 
all property, real and personal, to which she may, 
after marriage, become in any manner entitled, 
shall be and remain the sole and separate estate 
and property of such female, and shall not be 
liable for any debts, obligations, or engagements 
of her husband, and may be devised and be- 
queathed, and, with the written assent of her hus- 
band, conveyed by her as if she were unmarried. 
(Const. 1868.) 


See notes to § 52-1, 

Editor’s Note.—To give effect to the provisions of the or- 
ganic law as embodied in this section, the legislature from 
time to time has enacted statutes whose essence may be 
boiled down in substance to what is contained in this sec- 
tion. In fact some of those statutes are a verbatim confir- 
mation of these provisions, while others are corollaries there- 
of deducible by necessary inference from those provisions 
through judicial construction. 

For example section 39-7 et seq. deals with the execution 
and proof of instruments affecting a married woman’s title 
to her property; section 52-1, secures to her all property ac- 
quired before and after marriage as her separate estate free 
from the claims of her husband; section 52-2 authorizes her 
to contract, with certain qualifications, as if she were un- 
married, sections 52-8, 31-2, 52-1, empower her to dispose of 
her property by will, and there are many other sections in 
the code which are directly or indirectly offsprings of, or 
satellites to, this section. 

By virtue of the community of source of these statutes, 
the instances are rare where this constitutional section has 
been construed apart from its satellites, or where the con- 
struction placed upon the latter is not applicable to the for- 
mer, or vice versa. These constructions have been placed 
under the respective subordinate sections to which they re- 
fer, and all of them radiate a light upon the provisions of 
the organic law contained in this section. To the end that 
repetition may be avoided the counsel is urged to refer to 
those sectio..; for no less direct constructions of this section 
than the sections under which they are placed, while he will 
find hereunder the more or less independent constructions 
of this section which do not appear under its subordinates. 

In General.—There is no ‘‘beneficient provision of the 
Constitution”. which throws additional shackles around 
women in the management of their separate property. The 
provision of the Constitution is in exactly the opposite di- 
rection, in accordance with the free spirit of the age and 
with the universal trend of legislation the world over. Its 
purpose is not to further assimilate married women to the 
ccndition of infants, but to make free women of them, to 
emancipate them from most of the restrictions formerly 
existing. Strouse v. Cohen, 113 N. C. 349, 353, 18 S. E. 323. 

General Policy of Section.—This section is intended to 
emancipate married women and place them, so far as prop- 
erty rights are concerned, on a par with men and femes sole. 
McLeod v. Williams, 122 N. C. 451, 454, 30 S. E. 129. 

Common Law Rule Changed.—The common-law rule giv- 
ing to the husband the actual or potential ownership of the 
separate choses in action belonging to his wife by reducing 
them into possession is now changed by this section giving 
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to the wife the sole ownership of her separate estate. Turl- 
ington v. Lucas, 186 N. C. 283, 119 S. E. 366. 

In Etheredge v. Cochran, 196 N. C. 681, 146 S. E. 711, re- 
ferring to this section, it is said by Adams, J.: “By virtue 
of these and other provisions the relation which married 
women formerly sustained to their husbands has been ma- 
terially modified. Unity of person in the strict common- 
law sense no longer exists, and many of the common-law 
disabilities have been removed. Not only may they con- 
tract with each other; a married woman may now sue her 
husband in contract or in tort. Dorsett v. Dorsett, 183 
Na CorsS4ediieSe Eq S41; 23) Ase R153: Roberts -v.' Roberts; 
ISSN (CetS6600118 Sete Sie2os Ave), Ro" 1479.7, eS Shirley "vy. 
Ayers, 201 N. C. 51, 54, 158 S. E. 840. 

Husband’s Consent Necessary Only in Conveyances.—Un- 
der this section a married woman may dispose of her prop- 
erty by gift or otherwise without the assent of her husband, 
unless the law requires the disposition of it to be evidenced 
by a conveyance or a writing. Vann v. Edwards, 135 N. C. 
661, 47 S. E. 784. See Martin v. Bundy, 212 N. C. 437, 193 S. 
E. 831. 

The purpose of requiring the written assent is to afford 
the wie the counsel and protection of her husband, and not 
to convey any estate in the realty. When he signs it un- 
der her signature and then acknowledges the execution of 
the deed as one of the grantors, but one inference can arise, 
end that is that he was giving his required written assent to 
her conveyance. Joiner v. Firemen’s Ins. Co., 6 F. Supp. 
103, 104. 

Sufficiency of Husband’s Written Assent.—Since the deed 
of the husband conveys no title to his wife’s land, but evi- 
dences his written assent to her conveyance, upon reason 
and authority, subscribing his name under seal to her 
deed, and acknowledging his execution thereof as required 
by law, is a sufficient written assent to make her deed 
valid. Joiner v. Firemen’s Ins. Co., 6 F. Supp. 103, 104. 

No Formal Conveyance to Transfer Note or Bond.—No 
formal conveyance is necessary under the requirement of 
this section of the Constitution in the transfer of a note or 
bond. The delivery of the note or bond to the endorsee 
after it has been endorsed in blank by the wife, the owner, 
and the husband, is a sufficient conveyance of the note or 
bond to satisfy the constitutional requirement. Coffin v. 
Omitheedze Ne CG. 252) 2555838) So BF 864: 

Legislative Power to Declare Wife Free Trader.—There is 
no constitutional inhibition on the power of the legislature 
to declare where and how the wife may become a free trader, 
this section being intended to protect instead of disabling 
her. Hall v. Walker, 118 N. C. 377, 24 S. E. 6. 

A married woman who has been abandoned by her hus- 
band is a free trader, and she may execute a valid convey- 
ance of her lands without his joinder. Nichols vy. York, 
PIO SN ben 1a Se, 8b sted): (565: 

Legislative Control over Capacity to Make Will.—This 
section conferring upon married women the right to make 
a will, etc., “as if she were unmarried,’ was designed 
chiefly to remove the common-law restriction on married 
women in this respect, and was not intended to free such 
right from every and all legislative regulation. Flanner v. 
Flanner, 160 N. C. 126, 75 S. E. 936. F 

May Devise or Bequeath Property as if Sole—Under the 
provisions of this section, and as later declared by our stat- 
utes, a married woman may now devise and bequeath her 
separate real and personal property as if she were a feme 
sole, which does not apply to a conveyance of her realty by 
deed. Freeman v. Lide, 176 N. C. 434, 97 S. E. 402. 

Liability of Husband for Rents Paid Wife after Foreclos- 
ure.—Where lands belonging to the separate estate of a wife 
have been foreclosed under a deed of trust thereon duly 
executed, and after such foreclosure the rents from the land 
are paid to the wife, the husband may not be held respon- 
sible for such rents by the person entitled to the rent by 
virtue of the foreclosure, since, under this section a wife is 
given sole ownership of her separate estate. In re Long- 
ley, 205 N. C. 488, 171 S. E. 788. 

May Bar Husband’s Curtesy by Devising the Property.— 
By marriage, before the adoption of the Constitution of 1868, 
the husband acquired no vested rights in the lands of his 
wife before a child was born capable of inheriting; and when 
the first child born of the marriage was after the adoption 
of the Constitution, which gives a married woman the power, 
among other things, of disposing, by will, of her property 
acquired before marriage, she may accordingly dispose of it 
by will and deprive him of his interest therein as tenant by 
the curtesy. Richardson vy. Richardson, 150 N. C. 549, 64 S. 
E. 510. 

Where a feme covert dies intestate her husband is en- 
titled to his common law right of curtesy; where she devises 
her land, under this section, the estate of curtesy is de- 
stroyed. Tiddy v. Graves, 126 N. C. 620, 36 S. E. 127. 
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Vested curtesy rights of the husband at the time of the 
adoption of the constitution were not impaired by this sec- 
tion. Richardson v. Richardson, 150 N. C. 549, 64 S. E. 510. 

Devise of Equitable Separate Estate.—She may devise her 
equitable separate estate, in the absence of contrary provi- 
sions in the instrument creating it, where the trustee is a 
passive trustee; and, whether the trust be passive or active, 
where the trust is to terminate with her life, and the estate 
to become absolute thereafter. Freeman vy. Lide, 176 N. C. 
434, 97 S. E. 402. 

Same—Provisions of Instrument Creating the Estate Still 
Controls.—Married women have no greater estates, by op- 
eration of this section of the Constitution, than those con- 
veyed by the terms of the deed under which they derive 
title; nor are the properties and incidents belonging to es- 
tates changed by that instrument. Long v. Barnes, 87 N. C. 
329, -330: 

The constitution imposes no limitation upon the right of 
a grantor or devisor to restrict or enlarge, by the terms of 
the instrument through which title passes, her jus dispo- 
nendi. Kirby v. Boyette, 118 N. C. 244, 24 S. E. 18. 

Not Applicable to Obligations of Wife as Surety to Her 
Husband.—This section, providing that the separate prop- 
erty of the wife shall not be liable for the debts of the hus- 
band, has no application to the obligation of the wife as 
surety of her husband, such obligation being regarded as a 
direct one between the creditor and herself. Royal v. South- 
erland, 168 N. C. 405, 84 S. E. 708. 

Extent of Veto Power of Husband.—The veto power of the 
husband does not extend to devises and bequests, nor to any 
other disposition of her property, save in those cases which 
under the law must be made by a “conveyance,” i. e., deeds 
and mortgages of realty and such mortgages of personalty 
as are made by deed. To hold that the husband’s veto power, 
by reason of the requirement of his written assent, extends 
to all gifts, sales, transfers and assignments of her personal 
property, oral or written, is to make the veto as broad as 
the enfranchisement. It is to say that her property shall re- 
main hers, as before marriage, but that in no case whatever 
shall she own it as if she had remained single. It would be 
to require the husband’s written assent in cases where no 
writing would be necessary on the part of the wife. Jennings 
Va thinton eicomNe Gres, 53, 35°9.. Bo 1875 

Estates by entireties as between husband and wife still ex- 
ist in North Carolina, but where there is a judgment upon a 
joint contract against husband and wife, a lien thereunder 
is created against lands held by them in entireties, and ex- 
ecution may be issued against them. Martin v. Lewis, 187 
Nix C2 4735 122 39... 180: 

Action for Tort.—The husband cannot sue to recover his 
wife’s earnings, or damages for torts committed on her, and 
there is no reason why she can sue for torts or injuries in- 
flicted on her husband. The law has never authorized the 
wife to maintain such action for torts sustained by the hus- 
band. If the husband could maintain an action to recover 
damages for torts on the wife she would be able to maintain 
an action on account of torts sustained by the husband. 
Such right of action if it existed in favor of the husband 
should exist in favor of the wife. It should be in favor of 
both, or neither, but in view of the constitution of 1868 and 
our statute on the subject, such action cannot be maintained 
by either on account of the injury to the other. Hipp v. Du- 
pont, 182 N. C. 9, 108 S. E. 318. 

The right of a married woman to maintain an action against 
her husband to recover for negligent injury is not limited 
to residents of this state, but a nonresident wife may 
maintain an action here against her nonresident husband on 
a transitory cause of action which arises in this state, and 
she is entitled to any recovery as her separate property. 
Bogen v. Bogen, 219 N. C. 51, 12 S. E. (2d) 649. 

Power to Contract by Virtue of This Section.—Where it 
was contended that when the Constitution gave married 
women separate estates in their property, it gave them by 
a necessary implication an unrestricted dominion over the 
property, to bind it directly or indirectly, except when ex- 
pressly forbidden, and an unrestricted right to contract, 
such as a feme sole or a man has, it was held that there was 
no such grant implied, that the terms “sole and separate 
estate’ had a known and definite meaning in the law when 
the Constitution was framed, and that it must be taken that 
they were used in that instrument in the sense which had 
been affixed to them by prior decisions of the court. Pippen 
v. Wesson, 74 N. C. 437, 444. But this power is now ex- 
pressly accorded to married women by the terms of statute 
known as Martin Act embodied in section 52-2.—Ed. Note. 

Husband a Freeholder Where Wife Owns Land and There 
Are Children-—In Hodgin v. Southern R. Co., 143 N. C. 
93, 55 S. E. 413, it is said by Brown, J.: “One of the ju- 
rors was challenged by defendant upon the ground that he 
was not a freeholder. The challenge was allowed and plain- 
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tiff excepted. The juror owned no land, but his wife was 
seized of a fee and had children by her husband. While the 
Constitution, Art. X, sec. 6 [this section], has wrought very 
material and far-reaching changes as to the rights and do- 
minion of the wife over her separate property. it seems, nev- 
ertheless, to have been held by this Court that the husband 
still has what is termed an ‘interest’ in her land which con- 
stitutes him technically a freeholder.” State v. Avant, 202 
N. C. 680, 684, 163 S. E. 806. : 

Prohibitions of Sections 52-5, Not Inhibited by This Sec- 
tion—The provisions of section 52-5, dispensing with the 
necessity of the written consent of the husband to the con- 
veyance by the wife of her lands when he has “been de- 
clared an idiot or a lunatic” is not inhibited by this section 
of the constitution. Lancaster v. Lancaster, 178 N. C. 22, 100 
Sie: 

Conveyance by Submitting Title to Arbitrators.—If a mar- 
ried woman could dispose of her real estate, without the 
joinder of her husband, by submitting her title to arbitra- 
tors, that part of this section which ordains that a married 
woman, with the written assent of her husband, may con- 
vey her real estate, would be a dead letter. If such were the 
law, married woman, from design or by means or fraud and 
deceit, might by arbitrators, be deprived of their real 
estate and the husband deprived of his rights therein before 
he had knowledge of the matter, or the power to prevent it 
in either case. If a married woman could dispose of her real 
estate through arbitration, she would be enabled by an 
indirect method to do that which the Constitution and the 
laws prohibit, and that will never be allowed. Smith v. Bru- 
ton, 137 N. C. 79, 83, 49 S. E. 64. 

Conveyances between Husband and Wife.—A deed ex- 
ecuted by husband to wife in 1841, even if a fee simple deed, 
would have been void in law, and sustainable in equity only 
upon meritorious consideration; it is otherwise, as to such 
deed executed now, which is rendered valid under this sec- 
tion. McIamh v. McPhail, 126 N. C. 218, 35 S. E. 426. 

Assignment of Insurance Policy.—The signature of the 
nusband, as witness, to a written assignment by the wife, of 
her interest in an insurance policy on his life, taken out by 
him for her benefit, is equivalent to an assignment by the 
wife, “with the written assent of her husband,” as provided 
by this section. Jennings v. Hinton, 126 N. (res, 35S. B. 
187. 

Estates by entireties are not changed or affected by this 
section of the Constitution as to rights of married women. 
Moore v. Shore, 208 N. C. 446, 447, 181 S. E. 275. citing 
Bank of Greenville v. Gornto, 161 N. C. 341, 77 S. E. 222. 

The husband has the right, during coverture, to deal with 
the possession of land held by him and his wife by entire- 
ties without the consent of the wife, but neither may make 
a contract affecting title so as to defeat the right of the 
survivor in the whole estate without the consent of the 
other. Moore v. Shore, 208 N. C. 446, 181 S. E. 275. 

Where lots are conveyed with restrictive covenants limit- 
ing buildings to residences and one of such lots is owned 
by a husband and wife by the entireties, the husband 
may not convey or contract in respect to the negative ease- 
ment of such lot over the other lots without the consent of 
his wife, since the wife has the right to such negative ease- 
ment as a part of the estate if she should survive her hus- 
band. Id. 


§ 7. Husband may insure his life for the bene- 
fit of wife and children—The husband may in- 
sure his own life for the sole use and benefit of 
his wife and children, and in case of the death of 
the husband the amount thus insured shall be 
paid over to the wife and children, or to the 
guardian, if under age, for her or their own use, 
free from all the claims of the representatives of 
her husband, or any of his creditors. And the pol- 
icy shall not be subject to claims of creditors of 
the insured during the life of the insured, if the 
insurance issued is for the sole use and benefit of 
the wife and/or children. (Const. 1868; 1931, c. 
262.) 

Editor’s Note.—The amendment proposed by Public Laws 
of 1931, c. 262, and ratified at the next succeeding general 
election, added the second sentence to this section. 

Generally.—This section clearly looks to the provision for 
the wife and children so that they may not be left destitute 


by the death of an insolvent husband and father, and is per- 
sonal to them when they survive. Hooker v. Sugg, 102 N. C. 


115, 8 S. E. 919. 
The purpose is to enable the husband to make valuable 
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provision for his wife and children after his death, above, 
beyond and unaffected by his estate, personal and real, and 
the conditions of the same remaining at the time of his death. 
Burwell v. Snow, 107 N. C. 82, 87, 11 S. E. 1090. 

Not a Part of Insured’s Estate.—Where a life insurance 
policy is issued to one in the name and for the benefit of tha 
wife and children it does not upon his death become a part 
of his estate. Burton v. Farinholt, 86 N. C. 260, 261. See alsa 
the discussion of this point contained in the dissenting .opin- 
ion in Herring v. Sutton, 129 N. C. 107, 113, 39 S. E. 772. 

Under this section the proceeds from the insurance policy 
payable to the wife and children is not a part of the in- 
sured’s estate so that it may be claimed by an heir or next 
of kin. Burwell v. Snow, 107 N. C. 82, 87, 11 S. E. 1090. 

This section ‘“‘means, in the absence of fraud, that pay- 
ment of premiums, even by an insolvent husband, shall 
not defeat payment at the death of the husband to the 
beneficiaries named in the policy.’”’ Whiting v. Squires, 
6 F. (2d) 100, 101, reversing In re Pittman, 275 F. 686. 

“The limit of the constitutional exemption of an insu1- 
ance policy on the life of the husband against the claims 
of his creditors is that the wife or the wife and children 
take the benefits of a policy payable to her or them as 
beneficiaries at the death of the insured. The exemption 
may cover a policy payable to the wife and children with 
no power of the insured to change the beneficiaries, be- 
cause in such a policy the wife or the wife and children 
have a vested interest, and the solicy, if paid at all, must 
be paid to them at the death o1 the husband. But the ex- 
emption does not embrace the surrender value, the prop- 
erty of the husband, of a policy in which he can change 
the beneficiary at will.” Whiting v. Squires, 6 F. (2d) 
100, 101, reversing In re Pittman, 275 F. 686. 

“The legislature could not by statute add to the consti- 
tutional exemption. Wharton v. ‘Taylor, 88 N. C. 230. 
Therefore it could not make an exemption of the surren- 
der value of the policy which might or might not, accord- 
ing to the will of the husband, fall to the wife or the wife 
and children as a policy of which they were beneficiaries 
at the death of the husband. It follows that, if the stat- 
ute be construed as embracing the surrender value of a 
policy like these, it would be invalid as a legislative at- 
tempt to enlarge the insurance exemption to the wife and 
children provided by the Constitution.” Whiting v. Squires, 
6 F. (2d) 100, 102, reversing In re Pittman, 275 F. 686. 

If § 58-205 stood alone, with its language umrestrained by 
the constitutional provision, the argument would be strong 
in favor of the view that every possible value of a policy 
including cash surrender value, though the husband re- 
tained the right to change the beneficiary, inures to the 
benefit and use of the wife or her children. This is the 
view taken of somewhat similar statutes where no con- 
stitutional limitation was involved. But, as this construc- 
tion of the statute of North Carolina is doubtful, it should 
not be adopted when opposed to the provision of the Con- 
stitution, for every presumption must be indulged that the 
Legislature did not intend to attempt by statute to con- 
fer an exemption beyond that provided by the Constitution. 
Taking this view, we hold that the last sentence of the 
statute is but a repetition of the constitutional provision on 
the same subject, and is limited in its application to a 
policy of insurance standing in the name of the wife or her 
children as beneficiaries at the death of the husband. 
Whiting v. Squires, 6 F. (2d) 100, 102, reversing In re 
Pittman, 275 F. 686. 

“The rule laid down by the Supreme Court is that un- 
der § 70a of the bankruptcy statute (Comp. St. § 9654) the 
cash surrender value of a policy of insurance is an asset 
of a bankrupt’s estate, even when the policy is payable 
to a beneficiary other than the bankrupt, his estate, or his 
personal representative, if the bankrupt has reserved ab- 
solute power to change the beneficiary. Cohen v. Samuels. 
245 U. S. 50, 38 S. Ct. 36, 62 L. Ed. 143; Cohn v. Malone, 
248 U. S. 450, 39 S. Ct. 141, 63 L. Ed. 352. The court has 
further held that insurance policies embraced within the 
exemption laws of the state do not become assets in the 
hands of the trustee for the benefit of creditors. Holden 
v. Stratton, 198 U.S, 202, 25 “Se Ct. 656,, 49. ide tote 
Whiting v. Squires, 6 F. (2d) 100, reversing In re Pittman, 
275 F. 686. 

Cited in Peoples Building & Loan Assn. v. Swaim, 198 
N. C. 14, 150 S. E. 668; Russell v. Owen, 203 N. C. 262, 165 
S. E. 687; In re Reiter, 58 F. (2d) 631. 


§ 8. How deed for homestead may be made.— 
Nothing contained in the foregoing sections of 
this article shall operate to prevent the owner of 
a homestead from disposing of the same by deed; 
but no deed made by the owner of a homestead 
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shall be valid without the voluntary signature and 
assent of his wife, signified on her private exam- 
ination according to law. (Const. 1868.) 


Cross Reference.—See section 39-7 et seq. and notes thereto. 
As to form of private examination, see sections 47-39, 47-40. 
See also note of Dalrymple v. Cole, 170 N. C. 102, 86 S. E. 
988, under section 1-370. 

Proposed Amendment.—Session Laws 1943, c. 662, pro- 
posed that this section be amended to read as follows: 

“Nothing contained in the foregoing sections of this Ar- 
ticle shall operate to prevent the owner of a homestead from 
disposing of the same by deed; but no deed made by the 
owner of a homestead shall be valid without the signature 
and acknowledgmert of his wife.” 

Section Applies After Allotment of Homestead.—This sec- 
tion applies only to a conveyance of the homestead after it 
has been laid off. Mayho v. Cotton, 69 N. C. 289, 292, cited 
and approved in Dalrymple v. Cole, 170 N. C. 102, 104, 86 S. 
E. 988. See also, Hager v. Nixon, 69 N. C. 108. 

General Rule.—A deed executed by the homesteader with- 
out the joinder of his wife is invalid and passes no interest. 
Wittkowsky v. Gidney, 124 N. C. 437, 438, 441, 32 S. E. 731. 

The title to a homestead can be divested from the owner 
only in the mode prescribed by law, to-wit, by deed, with 
the consent of the wife evidenced by her privy examination, 
Lambert v. Kinnery, 74 N. C. 348. 

Right of Grantee upon Non-Jointure of Wife.——Where a 
husband conveys his land without having his wife join in 
the deed, the grantee acquires the land free from the right 
of the wife to a homestead, unless the same has been laid 
off therein to the husband, but subject to the wife’s right of 
dower, should she survive him. Dalrymple v. Cole, 170 N. C. 
102, 104, 86 S. E. 988. For other enumerated instances where- 
in the assent of the wife is not necessary, see note of Hughes 
v. Hodges, 102 N. C. 236, 9 S. E. 437, under section 39-9, 
See also, Simmons v. McCullin, 163 N. C. 409, 79 S. E. 625; 
Dalrymple v. Cole, 156 N. C. 353, 72 S. E. 451. 

It will be seen that the provisions of this section do not 
become effective, and do not begin to operate until an al- 
lotment of the homestead is made to the husband. On this 
point the cases appear to be entirely in accord. A full dis- 
cussion containing a minute detail of the reasons therefor 
may be found in Dalrymple v. Cole, 170 N. C. 102, 104, 86 
S. E. 988, cited supra.—Ed. Note. 

Jointure of Wife Unnecessary in Conveyance of Estate in 
Reversion.—A married woman has no interest or estate in 
the reversion which takes effect after a homestead estate; 
therefore the assent of the wife is not necessary to give 
validity to a deed of the husband conveying such estate in 
reversion. Jenkins v. Bobbitt, 77 N. C. 385. 

This holding is based on the construction placed on this 
section which is to the effect that the assent of the wife is 
necessary to a disposition of the homestead estate, and does 
not embrace the reversion.—Ed. Note. 

Same—Unnecessary as to Residue. — The general power 
of alienation incident to ordinary ownership of real prop- 
erty exists as to all the residue or remaining interest in the 
lands over the homestead exemption, whether the exemp- 
tion has or has not been allotted, this section of the Con- 
stitution applying alone to the homestead interest, and none 
other. Davenport v. Fleming, 154 N. C. 291, 70 S. E. 472. 

Private Examination Hereunder Indispensable.—The pri- 
vate examination of a married woman is a mere statutory 
requirement and may be dispensed with or modified by the 
Legislature except in the cases embraced in the provisions 
of this section. Barrett v. Barrett, 120 N. C. 127, 131, 26 S. 

. 691. 
= ce Acquired Prior to 1868.—The husband may convey 
land acquired before the Constitution of 1868 without the 
joinder of the wife and thereby bar the wife of dower or 
homestead. Cawfield v. Owens, 129 N. C. 286, 40 S. E. 62. 

Cited in Corporation Commission vy. Transportation Com- 
mittee, 198 N. C. 317, 323, 151 S. E. 648; Boyd v. Brooks, 
197 N. C. 644, 649, 150 S. E. 178; Pence v. Price, 211 N. C. 
707, 716, 192 S. E. 99. 


ARTICLE. XI 


Punishments, Penal Institutions, and Public 
Charities 


§ 1, Punishments; convict labor; proviso.—The 
following punishments only shall be known to the 
laws of this State, viz: death, imprisonment with 
or without hard labor, fines, removal from office, 
and disqualification to hold and enjoy any office 
of honor, trust, or profit under this State. The 
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-foregoing provision for imprisonment with hard 


labor shall be construed to authorize the employ- 
ment of such convict labor on public works o1 
highways, or other labor for public benefit, and 
the farming out thereof, where and in such man- 
ner as may be provided by law; but no convict 
shall be farmed out who has been sentenced on a 
charge of murder, manslaughter, rape, attempt 
to commit rape, or arson: Provided, that no con. 
vict whose labor may be farmed ont shall be pun- 
ished for any failure of duty as a laborer, except 
by a responsible officer of the State; but the con- 
victs so farmed out shall be at all times under 
the supervision and control, as to their govern- 
ment and discipline, of the penitentiary board or 
some officer of this State. (Const. 1868; Conven- 
tion 1875.) 


For article on punishment for crime in North Carolina, 
see 17 N. C. Law Rev. 205. 

Editor’s Note.—All of this section after the first sentence 
was added by the Convention of 1875. This section of the 
constitution constitutes the basis for the legislative enact- 
ments regulating the punishment of violation of the criminal 
law found in the specific sections in the General Statutes. It 
sets definite boundaries beyond which the legislature, in the 
exercise of the power to prescribe the punishment for the 
various crimes, cannot transgress. The cases placed in the 
notes found under the specific sections in the chapter, 
“Crimes and Punishments,” of the General Statutes, will 
necessarily throw some light on this section of the consti- 
tution. This fact renders it needless to repeat, at this point, 
a citation of those cases, and it is only necessary to refer 
the counsel to the sections of the above mentioned chapter. 

Working Convicts—Section Not Basis of Disciplinary Rules. 
—This constitutional provision has no direct application ta 
the discipline required in our jails and penitentiaries, for 
if so it would prevent solitary confinement, restriction of 
rations, and other reasonable punishments that are in cus- 
tomary use in prisons and penitentiaries. State v. Nipper, 
166 N. C. 272, 274, 81 S. E. 164. But officers are civilly and 
criminally liable for an abuse or oppression of the adopted 
regulations under which the convicts are kept. State v. 
VOUn gloss Nae a9/ 10/0. a0 moe By clo 

Same—Regulations Must Be Reasonable.—Whether the 
prisoners are worked on the public road or kept in jail the 
regulations under which they must live must be reasonable. 
DEAT eV Cite el Sha Nemes bs 297050 SUS as 215, 

Stated in State v. Burnett, 179 N. C. 735, 102 S. E. 711. 


§ 2. Death punishment.—The object of punish- 
ments being not only to satisfy justice, but alsa 
to reform the offender, and thus prevent crime, 
murder, arson, burglary, and rape, and these only, 
may be punishable with death, if the General As- 
sembly shall so enact. (Const. 1868.) 


Cross Reference.—See editor’s note to section 1 of this ar- 
ticle. As to punishment for murder, see section 14-17 and 
note thereto; as to punishment for arson, see section 14- 
58 and note thereto; as to burning of buildings other than 
dwelling houses, see sections 14-59 et seq., and notes there- 
to; as to punishment for burglary, see section 14-52 and 
note thereto; as to punishment for rape, see section 14-21 
and note thereto. 

Power of Legislature.—The punishment to be inflicted for 
any crime is left entirely to the general assembly, which 
can in its discretion affix lesser punishments, even for the 
four crimes, mentioned in th’; section, which are now vis- 
ited with capital punishment. State v. Lytle, 138 N. C. 738, 
744, 51 S. E. 66. 

Under the discretionary power given by the constitution, 
the legislature has divided the crimes murder and burglary 
into two degrees and has affixed thereto the punishment for 
each enumerated offense. See specific cross references.—Ed. 
Note. 

Applied to repeal portion of statute prescribing punishment 
of death for burning mill house, in State v. King, 69 N. C. 
419. 


§ 38. Penitentiary.— The Gereral Assembly 
shall, at its first meeting, make provision for the 
erection and conduct of a State’s prison or pen- 
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itentiary, at some central and accessible point 
within the State. (Const. 1868.) 


Legislative Duties.—This provision imposes upon the Leg- 
islature the duty of attending to the details as to the erec- 
tion of the necessary buildings, the purchase of such prop- 
erty, real and personal, as may be necessary for the uses 
of the prison; and also to form such regulations for. the 
government and conduct of the prison as may seem proper. 
The officers or placement, their salaries and the distribution 
of their duties are all left with the General Assembly. State 
Prison v. Day, 124 N. C. 362, 367, 32 S. E. 748. 

As to appointment of the directors of the penitentiary and 
filling vacancies, see N. C. Const., Art. III, section 10. 

Referred to in Railroad v. Holden, 63 N. C. 410, 436; Sed- 
betry pve Catver,77 IN. C.319," 320. 


§ 4. Houses of correction.—The General As- 
sembly may provide for the erection of houses of 
correction, where vagrants and persons guilty of 
misdemeanors shall be restrained and usefully 
employed. (Const. 1868.) 


Cross Reference.—See section 134-1 et seq. 
tion 153-209 et seq. 

Definition.—A house of correction, “as the name indicates, 
is designed for the reformation of youthful criminals, those 
who have not yet become hardened in crime.” Ex parte 
Moore, 72 Cal. 11, cited In re Watson, 157 N. C. 340, 351, 
AZo 1049: 


See also sec- 


§ 5. Houses of refuge.—A house or houses of 
refuge may be established whenever the public 
interest may require it, for the correction and in- 
struction of other classes of offenders. (Const. 
1868.) 


§ 6. The sexes to be separated.—It shall be re- 
quired, by competent legislation, that the struc- 
ture and superintendence of penal institutions of 
the State, the county jails, and city police prisons 
secure the health and comfort of the prisoners, 
and that male and female prisoners be never con- 
fined in the same room or cell. (Const. 1868.) 


The word “superintendence,” as used in this section, was 
intended to impose upon the governing officials of municipal 
corporations the duty of exercising ordinary care in procur- 
ing articles essential for the health and comfort of prisoners, 
and of overlooking their subordinates in immediate control 
of the prisoners, so far at least as to replenish the supply 
of necessary articles when notified that they are needed; 
and of employing such agents and appropriating such 
moneys as may be necessary to keep the prison in such 
condition as to secure the comfort and health of the in- 
mates. Moffitt v. Asheville, 103 N. C. 237, 9 S. E. 695. 

Liability of the City.—Under this section a city is liable 
in damages only for a failure to so construct its prison, or 
so provide it with fuel, bed-clothing, heating apparatus, at- 
tendance and other things necessary, as to secure to pris- 
oners a reasonable degree of comfort, and protect them from 
such actual bodily suffering as would injure their health. If 
the Aldermen of a city comply with the above require- 
ments, the city is not liable in damages for sickness and 
suffering endured by a prisoner, and caused by the neglect 
of the jailer, policeman or attendants, to properly minister 
to his wants and necessities. Moffitt v. Asheville, 103 N. 
@. 237-908; E, 695. 

This section imposes liability on a municipality only for 
such injuries to prisoners as result from its failure to prop- 
erly construct and furnish the prison to afford prisoners 
reasonable comfort and protection from suffering an in- 
jury to health. Parks v. Princeton, 217 N. C. 361, 8 S. BE. 
(2d) 217. For note on this case, see 19 N. C. Law Rev. 101. 


§ 7 Provision for the poor and orphans.— 
Beneficent provisions for the poor, the unfortu- 
nate and orphan, being one of the first duties of a 
civilized and Christian state, the General Assem- 
bly shall, at its first session, appoint and define 
the duties of a board of public charities, to whom 
shall be entrusted the supervision of all charitable 
and penal State institutions, and who shall an- 
nually report to the Governor upon their condi- 
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tion, with suggestions for their improvement. 


(Const. 1868.) 


Cross Reference.—As to corporate powers of a county 
generally, as exercised by the board of commissioners, see 
section 153-9; as to l'mitation ou county indebtedness, see 
section 153-2; as to the corporate powers of a municipal 
corporation, see section 160-2; as to maintenance of the 
county poor, see section 153-152 and notes thereto; as ta 
allowance of pensions, see section 153-157. 


Editor’s Note.—This section of the constitution has been 
the source of numerous legislative enactments, some of the 
most important of which are referred to above. The noteg 
placed under these sections of the General Statutes contain 
many cases which will throw an illuminating light on the 
substantive law embodied in this section of the constitution. 
It is believed to be more helpful and beneficial to the prac- 
titioner to make reference to these specific sections of Gen- 
eral Statutes, and the notes placed thereunder, where the 
constructions of the code sections are given in connection 
with basic constitutional provisions, than to segregate them 
and leave it to the searcher to find the connecting links. 


Erection of County Home—Issuing Bonds.—The building 
of a county home is for a class of citizens without a place 
of residence, and beneficient provision for whom is recom- 
mended by this section, “fas one of the first duties of a 
civilized and Christian State;” therefore, providing for such 
a home being included in the idea of their support, a county 
may pledge its faith and credit and issue valid bonds for 
that purpose, as a necessary expense, without the approval 
of its voters. Commissioners v. Spitzer & Co., 173 N. C. 147, 
OI Semi 20s. 

Care of Indigent Sick Is Proper Function of State Gov- 
ernment.—In accordance with express constitutional declara- 
tion of this section, the care of the indigent sick and af- 
flicted poor is a proper function of the state government, 


and the General Assembly may by statute require the 
counties, as administrative agencies of the state, to per- 
form this function, at least within their territorial limits. 


Martin v. Board of Com’rs, 208 N. C. 354, 180 S. E. 777. 

There is no contractual duty on the part of the State to 
care for and maintain insane persons, the State Hospital 
being a charitable institution of the State, maintained vol- 
untarily in recognition of Christian principles, as set out 
in this section. See § 143-120 et seq. State v. Security Nat. 
Bank; 207 IN. “G@. 6975 178 S.) E. © 487: 


Referred to in Board v. Commissioners, 113 N. C. 379, 383, 
18 S. E. 661; Board y. Commissioners, 137 N. C. 310, 315, 49 
Ch Ide “GREE 


§ 8. Orphan houses.—There shall also, as soon 
as practicable, be measures devised by the State 
for the establishment of one or more orphan 
houses, where destitute orphans may be cared 
for, educated, and taught some business or trade. 
(Const. 1868.) 


§ 9. Inebriates and idiots—It shall be the 
duty of the Legislature, as soon as practicable, to 
devise means for the education of idiots and ine- 
briates. (Const. 1868.) 


§ 10. Deaf-mutes, blind, and insane.—The 
General Assembly may provide that the indigent 
deaf-mute, blind, and insane of the State shall be 
cared for at the charge of the State. (Const. 1868; 
1879, cc. 254, 268, 314.) 

Cross Reference.—As to construction of the term “in- 
digent,”’ see note of In re Hybart, 119 N. C. 359, 25 S. E. 
963, under section 122-38. See also, Hospital y. Fountain, 
128 N. C. 23, 38 S. E. 34. As to statutory provision for in- 
digent patients in hospital for the insane, see section 122-38 
et seq. 

Editor’s Note.—This section was inserted, pursuant to chs. 
254 and 314, Public Laws of 1879, in lieu of Sec. 10 of the 
Constitution of 1868 which was as follows: ‘The General 
Assembly shall provide that all the deaf mutes, the blind, 
and the insane of the State, shall be cared for at the charge 
of the state.” 

Referred to in In re Boyett, 135 N. C. 415, 419, 48 S. E. 789: 
State v. Security Nat. Bank, 207 N. C. 697, 704, 178 S. E. 487. 


§ 11. Self-supporting.—It shall be steadily kept 
in view by the Legislature and the board of public 
charities that all penal and charitable institutions 
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should be made as nearly self-supporting as is 
consistent with the purposes of their creation. 
(Const. 1868.) 


Cited in Palmer v. Haywood County, 212 N. C. 284, 193 
So Fs; 006, lla) As Ja tks 1199. 


ARTICLE XII 
Militia 

§ 1. Who are liable to militia duty.—AlIl able- 
bodied male citizens of the State of North Caro- 
lina, between the ages of twenty-one and forty 
years, who are citizens of the United States, shall 
be liable to duty in the militia: Provided, that all 
persons who may be averse to bearing arms, from 
religious scruples, shall be exempt therefrom. 
(Const. 1868.) 

Stated in Hinton v. Lacy, 193 N. C. 496, 137 S. E. 669. 


§ 2. Organizing, etc—The General Assembly 
shall provide for the organizing, arming, equip- 
ping, and discipline of the militia, and for paying 
the same, when called into active service. (Const 
1868.) 


Cross Reference.—For the mnuiaerous legislative enact- 
ments on the subject, see the chapter ‘Militia’, section 
127-1 et seq. As to support of families of indigent militia- 
men, see section 153-157. 

By Whom Militia Paid.—The legislature may provide, if 
it think proper to do so, how and by whom the militia shall 
be paid. Worth v. Commissioners, 118 N. C. 112, 120, 24 S. 
E. 778. And in the absence of any special provision, they are 
to be paid by the state—the “power” that calls them out. 
Id. See section 127-80 ard the note thereto. 

Cited in Baker v. State, 200 N. C. 232, 156 S. E. 917. 


§ 8. Governor Commander-in-chief—The Gov- 
ernor shall be commander-in-chief and shall have 
power to call out the militia to execute the law, 
suppress riots or insurrections, and to repel inva- 
sion. (Const. 1868.) 


Governor May Call Out Militia.—In the absence of legis- 
lation, the governor, as commander-in-chief, has the power 
to call out the militia, and the state guard being made a 
part of the militia, he has the power to call them out. This 
constitutional power may be regulated by legislation provid- 
ing what shall amount to sufficient evidence of the exist- 
ence of the causes mentioned in this section of the constitu- 
tion. Worth v. Commissioners, 118 N. C. 112, 120, 24 S. E. 
778. 

Same—Not Subject to Legislative Restriction.—The legis- 
lature has no authority to restrict the power of the gov- 
ernor to call out the militia. Worth vy. Commissioners, 118 
Neve ton 134.247 S e778. 

When Called into Service of United States.—See 
Const., Art. III, section 8. 


§ 4. Exemptions—The General Assembly shall 
have power to make such exemptions as may be 
deemed necessary, and to enact laws that may be 
expedient for the government of the militia. 
(Const, 1868.) ; 


Ns 


ARTICLE XITE 
Amendments 


§ 1. Convention, how called—No convention 
of the people of this State shall ever be called by 
the General Assembly unless by the concurrence 
of two-thirds of all the members of each house of 
the General Assembly, and except the proposi- 
tion, convention or no convention, be first submit- 
ted to the qualified voters of the whole State, at 
the next general election, in a manner to be pre- 
scribed by law. And should a majority of the 
votes cast be in favor of said convention, it shall 
assemble on such day as may be prescribed by the 
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General Assembly. (Const. Convention 


1875.) 


See 11 N. C. Law Rev., 242, for discussion as to whether 
the provisions of this section apply to the calling of a con- 
vention to consider a proposed federal amendment. This 
question was said to perplex the legislature and served to 
divide the Supreme Court. 

Editor’s Note.—The Convention of 1875 added the word 
“ever” after “shall” in line 2 and all of the section after 
the words ‘‘General Assembly” in line 4. 

General Assembly may call convention to consider pro- 
posed amendment to the U. S. Constitution either under 
this section or in the exercise of its plenary powers. See 
“Opinions of the Justices,’ 204 N. C. 806, 172 S. E. 474. 


1868; 


§ 2. How the Constitution may be altered.— 
No part of the Constitution of this State shall 
be altered unless a bill to alter the same _ shall 
have been agreed to by three-fifths of each house 
of the General Assembly. And the amendment 
or amendments so agreed to shall be submitted 
at the next general election to the qualified voters 
of the whole State, in such manner as may be pre- 
scribed by law. And in the event of their adop- 
tion by a majority of the votes cast, such amend- 
ment or amendments shall become a part of the 
Constitution of this State. (Const. 1868; Conven- 
tion 1875.) 


Editor’s Note.—Sec. 2 of the original Constitution of 1868, 
before it was amended by the Convention of 1875 to read as 
the present Sec. 2, was as follows: ‘‘No part of the Con- 
stitution of this State shall be altered, unless a bill to alter 
the same shall have been read three times in each House of 
the General Assembly and agreed to by three-fifths of the 
whole number of members of each House respectively; nor 
shall any alteration take place until the bill, so agreed to, 
shall have been published six months previous to a new 
election of members to the General Assembly. If, after 
such publication, the alteration proposed by the preceding 
General Assembly shall be agreed to, in the first session 
thereafter, by two-thirds of the whole representation in 
each House of the General Assembly shall be agreed to, in 
the first session thereafter, by two-thirds of the whole 
representation in each House of the General Assembly, after 
the same shall have been read three times on three several 
days in each House, then the said General Assembly shall 
prescribe a mode by which the amendment or amendments 
may be submitted to the qualified voters of the House of 
Representatives throughout the State; and if, upon com- 
paring the votes given in the whole State, it shall appear 
that a majority of the voters voting thereon have approved 
thereof, then, and not otherwise, the same shall become a 
part of the Constitution.’”? Public Laws 1931, c. 104, pro- 
posed an amendment to this section whereby the submis- 
sion could be at a special election called for the purpose 
which was defeated. 

Generally.—While to amend the Constitution of the State 
it is necessary for the voters to approve the proposed 
amendments to be submitted to them, it is likewise neces- 
sary to the validity of the election that the Legislature en- 
act the proposition to amend into a statute by a three-fifths 
vote of each branch; and the constitutional provision that 
they be submitted “in such manner as may be prescribed by 
law’? includes within its intent and meaning the time at 
which the amendments will be effective, if approved, the Con. 
stitution being silent on this point. Reade v. Durham, 173 
N. C. 668, 91 S. E. 712. See also, Freeman v. Cook, 217 
N; Gy 63, 6S. Ee (2d) 894. 

Applied in University v. McIver, 72 N. C. 76. 


ARTICLE XIV 
Miscellaneous 


§ 1. Indictments.—All indictments which shall 
have been found, or may hereafter be found, for 
any crime or offense committed before this Con- 
stitution takes effect, may be proceeded upon in 
the proper courts, but no punishment shall be 
inflicted which is forbidden by this Constitution. 
(Const. 1868.) 

Cross References.—See sections 15-140 to 15-155 and the 
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notes thereto. As to punishments, see N. C. Const. Art. 
XI, sections 1 et seq., and the references there made. 

Cited in Debham vy. Telephone Co., 126 N. C. 831, 835, 36 
See OAC ‘ 


§ 2. Penalty for fighting duel—No person 
who shall hereafter fight a duel, or assist in the 
same as a second, or send, accept, or knowingly 
carry a challenge therefor, or agree to go out of 
the State to fight a duel, shall hold any office in 
this State. (Const. 1868.) 

Stated in Cole v. Sanders, 174 N. C. 112, 114, 93 S. E. 476. 


§ 3. Drawing money.—No money shall be 
drawn from the treasury but in consequence of 
appropriations made by law; and an accurate ac- 
count of the receipts and expenditures of the 
public money shall be annually published. (Const. 
1868.) 


Editor’s Note.—This section is an exact repetition of the 
United States Constitution, Art. I, section 9, cl. 7. 

Legislative Authority Required.—This section means that 
there must be legislative authority in order for money to 
be validly drawn from the treasury. In other words, the 
legislative power is supreme over the public purse. White 
v. Hill, 125 N. C. 194, 200, 34 S. E. 432, citing Garner v. 
Worth, 122" Ne Cy 250), 29; S204: 

Section as Bar to Judicial Action.—This section effectu- 
ally bars any judicial action to enforce collection of liabili- 
ties against the state, and the courts cannot direct the state 
treasurer to pay such claims, however just and unques- 
tioned, when there is no legislative appropriation to pay 
the same. Garner v. Worth, 122 N. C. 250, 252, 29 S. E. 
364. 

When Mandamus Will Lie—It is only when the legis- 
lative department has appropriated a certain fund to the 
payment of a liability incurred or to be incurred and _ the 
Auditor or Treasurer refuses to obey the. legislative man- 
date that the Court can issue its mandamus to compel him 
to do so. Garner v. Worth, 122 N. C. 250, 253, 29 S. E. 364. 

The state treasurer may refuse to pay a warrant of the 
auditor if it appear that the law under which it is issued 
is unconstitutional or the claim is not within the terms of 
the statute under which it is brought. Martin v. Clark, 
135° Ns 8Ge 1785" 1805947 (S39 Besar 

Mandamus to Enforce Payment against County.—See sec- 
tion 153-64 and the notes thereto. 


§ 4. Mechanic’s lienm—The General Assembly 
shall provide, by proper legislation, for giving 
to mechanics and laborers an adequate lien on 
the subject-matter of their labor. (Const. 1868.) 


Editor’s Note.—Under the power given by this section of 
the constitution the legislature has passed numerous enact- 
ments which secure to mechanics and laborers adequate 
liens, and means for their enforcement. These provisions 
may be found in section 44-1 et seq. Since the language 
of this constitutional section is clear and unobscure, merely 
giving to the general assembly a well-defined power, lit- 
tle judicial construction will be found, all the cases merely 
stating this provision of the constitution as the founda- 
tion of the G. S. sections above referred to. Whatever 
seemingly ambiguous terms that may be found in the code 
sections which have sprung out of this section of the con- 
stitution are explained in the note to the specific section in 
the code. 

Quoted in Roper Lumber Co. v. Lawson, 195 N. C. 840, 
844, 143 S. E. 847; Boykin v. Logan, 203 N. C. 196, 165 S. 
E. 680, 


§ 5. Governor to make appointments.—In the 
absence of any contrary provision, all officers of 
this State, whether heretofore elected or ap- 
pointed by the Governor, shall hold their posi- 
tions only until other appointments are made 
by the Governor, or, if the officers are elective, 
until their successors shall have been chosen and 
duly qualified according to the provisions of this 
Constitution. (Const. 1868.) 

Cited in Markham y. Simpson, 175 N. C. 135, 95 S. E. 106; 
Freeman v. Board of Com’rs, 217 N. C. 209, 7 S. E. (2d) 354. 


§ 6. Seat of government.—The seat of gov- 


_ fice or 
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ernment in this State shall remain at the city of 
Raleigh. (Const. 1868.) 


§ 7. Holding officee—No person who shall 
hold any office or place of trust or profit under 
the United States, or any department thereof, or 
under this State, or under any other state or 
government, shall hold or exercise any other of- 
fice or place of trust or profit under the author- 
ity of this State, or be eligible to a seat in either 
house of the General Assembly: Provided, that 
nothing herein contained shall extend to officers 
in the militia, justices of the peace, commission- 
ers of public charities, or commissioners for 
special purposes. (Const. 1868; 1872-73, c. 88.) 


Cross Reference.—As to what constitutes a public office 
and numerous illustrations thereof, see note to section 1-515. 
As to form and nature of the action to declare an office 
vacant, see sections 1-515 et seq. and the notes there placed. 

Editor’s Note.—Sec. 7 of the Constitution of 1868, amended 
pursuant to ch. 88, Public Laws of 1872-73, to read as the 
present Sec. 7, was as follows: ‘‘No person shall hold more 
than one lucrative office under the State, at the same time: 
Provided, That officers in the Militia, Justices of the Peace, 
Commissioners of Public Charities, and Commissioners ap- 
pointed for special purposes, shall not be considered officers 
within the meaning of this section.” 

Proposed Amendment.—Session Laws 1943, c. 432, pro- 
posed that this section be amended by rewriting the pro- 
viso to read as follows: 

“Provided, that nothing herein contained shall extend to 
officers in the militia, notaries public, justices of the peace, 
commissioners of public charities, or commissioners for spe- 
cial purposes.” 

Purpose.—The manifest intent is to prevent double office- 
holding—that offices and places of public trust should not 
accumulate in any single person—and the superadded words 
of “places of trust or profit’? were put there to avoid eva- 
sion in giving too technical a meaning to the preceding 
words. Doyle v. Raleigh, 89 N. C. 133, cited and approved 
in Groves v. Borden, 169 N. C. 8, 84 S. F. 1042. 

Effect of Acceptance of Similar Office.——Where one hold- 
ing an “office or place of profit’? accepts another such ‘of- 
position in contravention of this section of the 
Constitution, the first is vacated eo instanti, and any further 
acts done by him in connection with the first office are 
without color, and cannot be de facto. Whitehead v. Pitt- 
man, 165 N. C. 89, 80 S. E. 976. 

In Barnhill vy Thompson, 122 N. C. 493, 29 S. E. 720, it is 
said: ‘‘The acceptance of a second office by holding a pub- 
lic office operates ipso facto to vacate the first. While the 
officer has a right to elect which he will retain, his elec- 
tion is deemed to have been made when he accepts and 
qualifies for the second.’’ The acceptance of the second 
office is of itself a resignation of the first. Cited with ap- 
proval in Whitehead vy. Pittman, 165 N. C. 89, 90, 80 S. 
E. 976. : 

The jurisdiction of a judge of a municipal recorder’s court 
to impose sentence cannot be successfully attacked on the 
ground that at the time the recorder was appointed he was 
mayor of the municipality and therefore held two offices 
in contravention of this section, since even if it be granted 
that the statute permitting a mayor to be appointed re- 
corder confers upon the mayor when chosen recorder other 
than ex officio duties, the acceptance of the office of recorder 
would vacate the office of mayor, but would not affect the 
office of recorder. In re Barnes, 212 N. C. 735, 194 S. E. 
499. 

Actions for Removal Where One Accepts Second Office.— 
When a person holding an office or place of trust accepts 
and qualifies for a second office, within the meaning of this 
section, the first office ipso facto becomes vacated, and an 
action. to declare the first office vacant may be instituted 
in the name of the state on the relation of the attorney- 
general, by any individual who is a citizen and taxpayer 
of the jurisdiction where the officer is to exercise the powers 
of his office, but such an action cannot be maintained unless 
it appears that the leave of the attorney-general has been 
obtained either before the commencement of the action or 
afterwards supplied pending the proceedings. Midgett v. 
Gray, 158" No Ce 133) 73S. Beso 

A statute providing that the incumbent of one public of- 
fice should also fill another public office is unconstitutional 
as violating this section, and cannot be upheld as merely 
affording the choice between the offices so that the accep- 
tance of the second office would ipso facto vacate the 
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first, since incumbency in the first is essential to incum- 
bency in the second. But a statute which creates no new 
office and appoints no additional, but merely attaches new 
duties to offices already existing, to be performed by the 
incumbents therein, does not violate this section. Brig- 
man v. Baley, 213 N. C. 119, 195 S. E. 617. 

Where one holding an office as county commissioner ac- 
cepts a commission from the Governor as a notary public 
his position as county commissioner is eo instanti vacated, 
and where he continues to exercise the duties of county 
commissioner he may be removed therefrom in an action 
in the nature of a quo warranto. Harris v. Watson, 201 
IN Co7661; .161-1Ss BH: 215. 

Recorder May Also Be Justice of Peace.—This section does 
not forbid one to hold the position of recorder of a town 
and the office of justice of the peac: at the same time. 
State ve Lord: 145 IN: C:..479;, 59° S$. E.” 656. 

Imposition of Additional Duties.—Chapter 341, Public-Local 
Laws of 1931, providing that the chairmen of certain county 
boards of Madison county should elect a tax manager for 
the county, merely imposes additional duties ex officio upon 
the said chairmen, and does not provide that any one of 
them should hold two public offices in violation of this sec- 
tion. Freeman vy. Board of Com’rs, 217 N. C. 209, 7 S. E. 
(2d) 354, 
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Delegation of Duties.—A statute which places the affairs 
of a municipal corporation in the hands of a city council 
and a city manager and provides that in the event of a 
vacancy in the office of city manager, by sickness or other- 
wise, the council may delegate the duties of this office to 
one of its members, to be performed ex officio as mere 
auxiliary duties with such compensation a. the council -n-y 
determine, but shall receive no salary as a member of 
the council, is held not to contravene this section. State 
v. Holmes. 207 N. C. 293, 176 S. E. 746. 

Applied in McCullers v. Commissioners, 158 N. C. 75, 73 
S. E. 816; Barnhill v. Thompson, 122 N. C. 493, 29 S. E. 720. 


§ 8. Intermarriage of whites and negroes pro. 
hibited.— All marriages between a white person 
and a negro, or between a white person and a 
person of negro descent to the third generation, 
inclusive, are hereby forever prohibited. (Conven- 
tion 1875.) 


Editor’s Note.—This section was added by the Convention 
of 1875. It constitutes the first clause of section 14-181, 
Reference is therefore made to the note placed under that 
section, 
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Constitution of the United States 


We the people of the United States, in order 
to form a more perfect union, establish justice, 
insure domestic tranquility, provide for the com- 
mon defence, premote the general welfare, and 
secure the blessings of liberty to curselves and 
our posterity, de ordain and establish this con- 
stitution for the United States of America. 


AR LIC Gage. 


§ 1. All legislative powers herein granted shall 
be vested in a congress of the United States, 
which shail consist of a senate and house of rep- 
resentatives. 


§ 2. [1.] The house of representatives shall 
be composed of members chosen every second 
year by the people of the several states, and the 
electors in each state shall have the qualifications 
requisite for electors of the most numerous branch 
of the state legislature. 

[2.] No person shall be a representative who 
shall not have attained to the age of twenty-five 
years, and been seven years a citizen of the 
United States, and who shall not, when elected, 
be an inhabitant of the state in which he shall 
be chosen. 

[3.] Representatives and direct taxes shall be 
appcrtioned among the several! states which may 
be included within this union, according to their 
respective numbers, which shall be determined by 
adding to the whcle number of free persons, in- 
cluding those bound to service for a term of years, 
and excluding Indians not taxed, three-fifths of all 
other persons. The actual enumeration shall be 
made within three years after the first meeting of 
the congress of the United States, and within every 
subsequent term «f ten years, in such manrer as 
they shall by law direct. The number of repre- 
sentatives shall noc exceed one for every thirty 
thousand, but each state shall have at least one 
representative; and until such enumeration shall be 
made, the state of New Hampshire shall be enti- 
tled to chuse three, Massachusetts eight, Rhode Is- 
land and Providence Plantations one, Connecticut 
five, New York six, New Jersey four, Pennsylva- 
nia eight, Delaware one, Maryland six, Virginia 
ten, North Carotina five, South Carolina five, and 
Georgia three. 

The first sentence of this clause (art. I, sec. 2, cl. 3) is 
amended by amendment XIV, § 2 and amendment XVI. 

[4.| When vacancies happen in the representa~ 
tion from any state, the executive authority 
thereof shall issue writs or election to fill such va- 
cancies. 

[5.] The house of representatives shall chuse 
their speaker and other officers; and shall have 
the sole power of impeachment. 


§ 3. [1.] The senate of the United States shall 
be composed of two senators from each state, 
chosen by the legislature thereof, for six years; 
and each senator shall have one vote. 

purtie 3, Sie oy) Cle 

[2.] Immediately afcer they shall be assembled 
in consequence of the first election, they shall be 
divided as equally as may be into three classes. 


1, is superseded by amendment XVII, 


The seats of the senators of the first class shall 
be vacated at the expiration of the second year, 
of the second class at the expiration of the fourth 
vear, and of the third class at the expiration of 
the sixth year, so that one-third may be chcsen 
every second year; and if vacancies happen by 
resignation, or otherwise, during the recess of 
the legislature of any state, the executive tliereof 
mnay make temporary appointments until the next 
meeting of the legislature, which shall then fill 
sucn vacancies. 


[3.] No person shall be a senator who shall 
not have attained to the age of thirty years, and 
been nine years a citizen of the United States, and 
who shall not, when elected, be an inhabitant of 
that state for which he shall be chosen. 


[4.] The vice president of the United States 
shall be president of the senate, but shall have no 
vote, unless they be equally divided. 


[5.] The senate shall chuse their other officers, 
and also a president pro tempore, in the absence 
of the vice president, or when he shall exercise 
the office of president of the United States. 


[6.] The senate shall have the sole power to 
try all impeachments. When sitting for that pur- 
pose, they shall be on oath or affirmation. When 
the president of the United States is tried, the 
chief justice shall preside: And no persoa shall 
be convicted without the concurrence of two- 
thirds of the members present. 


[7.] Judgment in cases of impeachment shall 
not extend further than to removal from office, 
and disqualification to hold and enjoy anv office 
of honor, trust or profit under the United States: 
but the party convicted shall nevertheless be lia- 
ble and subject to indictment, trial, judgment and 
punishment, according to law. 


§ 4. [1.] The times, places and manner of 
holding elections tor senators and representatives 
shall be prescribed in each state by the legisla- 
ture thereof; Lut the congress may at any time 
by law ‘make or alter such regulations, except as 
to the places of chusing senators. 


[2.] The congress shall assemble at least once 
in every year, and such meeting shall be on the 
first Monday in December, unless they shall by 
law appoint a different day. 


§ 5. [1.] Each house shall be the judge of 
the elections, returns and qualifications of its own 
members, and a majority of each shall constitute 
a quorum to do business; but a smaller number 
may adjourn from day to day, and may be au- 
thorized to compel the attendance of absent mem- 
bers, in such manner and under such penalties 
as each house may provide. 


[2.] Each house may determine the rules of 
its proceedings, punish its members for disor- 
derly behaviour, and, with the concurrence of 
two-thirds, expel a member. 


[3.] Each house shall keep a journal of its pro- 
ceedings, and from time to time publish the same, 
excepting such parts as may in their judgment 
require secrecy; and the yeas and nays of the 
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members of either house on any question shall, 
at the desire of one-fifth of those present, be 
entered on the journal. 


[4.] Neither house, during the session of con- 
gress, shall, without the consent of the other, 
adjourn for more than three days, nor to any 
other pace than that in which the two houses 
shall be sitting. 


§ 6. [1]. The senators and_ representatives 
shall receive a compensation for their services, 
to be ascertained by law, and paid out of the 
treasury of the United States. They shall in 
all cases, except treason, felony and breach of 
the peace, be privileged from arrest during their 
attendance at the session of their respective 
houses, and in going to and returning from the 
same; and for any speech or debate in either 
house they shall not be questioned in any other 
place. 


[2.] No senator or representative shall, during 
the time for which he was elected, be appointed 
to any civil office under the authority of the 
United States which shall have been created or 
the emoluments whereof shall have been in- 
creased during such time; and no person hold- 
ing any office under the United States shall be 
a member of either house during his continuance 
in office. 


§ 7. [1.] All bills for raising revenue shall 
originate in the house of representatives; but 
the senate may propose or concur with amend- 
ments as on other bills. 


[2.] Every bili which shall have passed the 
house of representatives and the senate shall, 
before it become a law, be presented to the 
president of the United States. If he approve, 
he shall sign it; but if not, he shall return it 
with his objections, to that house in which it 
shall have originated, who shall enter the ob- 
jections at large on their journal, and proceed 
to reconsider it. If after such reconsideration 
two-thirds of that house shall agree to pass the 
bill, it shall be sent, together with the objections, 
to the other house, by which it shall likewise be 
reconsidered, and if approved by two-thirds of 
that house, it shail become a law. But in all 
such cases the votes of both houses shall be de- 
termined by yeas and nays, and the names of 
the persons voting for and against the bill shall 
be entered on the journal of each house respec- 
tively. If any bili shall not be returned by the 
president within ten days (Sundays excepted) 
after it shall havz been presented to him, the 
same shall be a law, in like manner as if he had 
signed it, unless the congress by their adjourn- 
ment prevent its return, in which case it shall 
not be a law. 

[3.] Every order, resolution, or vote. to which 
the concurrence of the senate and house of rep- 
resentatives may be necessary (except on a 
question of adjournment) shall be presented to 
the president of the United States; and before 
the same shall take effect, shall be approved by 
him, or, being disapproved by him, shall be re- 
passed by two-thirds of the senate and house of 
representatives, according to the rules and lim- 
itations prescribed in the case of a bill. 


§ 8. The congress shall have power [1.] To 
lay and collect taxes, duties, imposts and ex- 
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cises, to pay the debts and provide for the com- 
mon defence and general welfare of the United 
States; but all duties, imposts and excises shall 
be uniform throughout the United States; 


[2.| To borrow money on the credit of the 
United States; 


[3.] To regulate commerce with foreign na- 
tions, and among the several states, and with 
the Indian tribes; 


[4.] To establish an uniform rule of naturali- 
zation, and uniform laws on the subject of bank- 
ruptcies throughout the United States; 


[5.] To coin money, regulate the value there- 
of, and of foreign coin, and fix the standard of 
weights and measures; 


[6.] To provide for the punishment of coun- 
terfeiting the securities and current coin of the 
United States; 


[7.] To establish post offices and post roads; 


[8.] To promote the progress of science and 
useful arts, by securing for limited times to au- 
thors and inventors the exclusive right to their 
respective writings and discoveries; 

[9.] To constitute 
supreme court; 


{10.] To define and punish piracies and felon- 
ies committed on the high seas, and offences 
against the law of nations; 

[11.] To declare war, grant letters of marque 
and reprisal, and make rules concerning cap- 
tures on land and water; 


tribunals inferior to the 


/ 

[12.] To raise and support armies, but no ap- 
propriation of money to that use shall be for a 
longer term than two years; 


[13.] To provide and maintain a navy; 


[14.] To make rules for the government and 
regulation of the land and naval forces; 


[15.] To provide for calling forth the militia 
to execute the laws of the union, suppress in- 
surrections and repel invasions; 


[16.] To provide for organizing, arming, and 
disciplining the militia, and for governing such 
part of them as may be employed in the service 
of the United States, reserving to the states re- 
spectively the appointment of the officers and 
the authority of training the militia according 
to the discipline prescribed by congress; 


[17.] To exercise exclusive legislation in all 
cases whatsoever, over such district (not ex- 
ceeding ten miles square) as may, by cession of 
particular states, and the acceptance of congress, 
become the seat of the government of the 
United States, and to exercise like authority 
over all places purchased by the consent of the 
legislature of the state in which the same shall 
be, for the erection of forts, magazines, arsenals, 
dock-yards, and other needful buildings;— and 


[18.] To make ail laws which shall be neces- 
sary and proper for carrying into execution the 
foregoing powers, and all other powers vested 
by this constitution in the government of the 
United States, or in any department or officer 
thereof. 


§ 9. [1.] The m‘gration or importation of such 
persons as any of the states now existing shall 
think proper to admit shall not be prohibited by 
the congress prior to the year one thousand 
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eight hundred and eight, but a tax or duty may 
be imposed on such importation, not exceeding 
ten dollars for each person. 


[2.] The privilege of the writ of habeas cor- 
pus shall not be suspended, unless when in 
cases of rebellion or invasion the public safety 
may require it. 

[3.] No bill of attainder or ex post facto law 
shall be passed. 


[4.] No capitation or other direct tax shall be 
laid, unless in proportion to the census or 
enumeration hereinbefore directed to be taken. 


[5.] No tax or duty shall be laid on articles 
exported from any state. 


[6.] No preference shall be given by any reg- 
ulation of commerce or revenue to the ports of 
one state over those of another: nor shall ves- 
sels bound to, or from, one state, be obliged to 
enter, clear or pay duties in ancther. 


[7.] No morey shall be drawn from the treas- 
ury but in consequence of appropriations made 
by law; and a regular statement and account of 
the receipts and expenditures of all public 
money shall be published from time to time. 


[8.] No title of nobility shall be granted by 
the United States: And no person holding any 
office of profit or trust under them shall, with- 
out the consent of the congress, accept of any 
present, emolument, office or title, of any kind 
whatever, from any king, prince, or foreign 
state. 


§ 10. [1.] No state shall enter into any treaty, 
alliance, or confederation; grant letters of marque 
and reprisal; coin money; emit bills of credit; 
make anything but gold and silver coin a tender 
in payment of debts; pass any bill of attainder, ex 
post facto law, or law impairing the obligations of 
contracts, or grant any title of nobility. 


[2.] No state shall, without the consent of 
congress, lay any imposts or duties on imports 
or exports, except what may be absolutely nec- 
essary for executing its ‘nspection laws, and the 
net produce of all duties and imposts laid by 
any state on imports or exports shall be for the 
use of the treasury of the United States; and all 
such laws shall be subject to the revision and 
control of the congress. 


[3.] No state shall, without the consent of 
congress, lay any duty of tonnage, keep troops, 
or ships of war in time of peace, enter into any 
agreement or compact with another state, or 
with a foreign power, or engage in war, unless 
actually invaded, or in such imminent danger as 
will not admit of delay. 


ARTICLE II 


§ 1. [1.] The executive power shall be vested 
in a president of the United States of America. 
He shall hoid his office during the term of four 
years, and, together with the vice president, 
chosen for the satne term, be elected, as follows: 


[2.] Each state shall appoint, in such manner 
as the legislature thereof may direct, a number 
of electors, equal to the whole number of sena- 
tors and representatives to which the state may 
be entitled in the congress: but no senator or 
representative, or person holding an office of 
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trust or profit under the United States, shall be 
appointed an elector. 


[3.] The electors shall meet in their respec- 
tive states, and vote by ballot for two persons, 
of whom one at least shall not be an inhabitant 
of the same state with themselves. And they 
shall make a list of all the persons voted for, 
and of the number of votes for each; which list 
they shall sign and certify, and transmit sealed 
to the seat of the government of the United 
States, directed to the president of the senate. 
The president of the senate shall, in the pres- 
ence of the senate and house of representatives, 
open all the certificates, and the votes shail then 
be counted. The person having the greatest 
number of votes shall be the president, if such 
number be a majority of the whole number of elec- 
tors appointed; and if there be more than one 
who have such majority, and have an equal 
number of votes, then the house of representa- 
tives shall immediately chuse by ballot one of 
them for president; and if no person have a ma- 
jority, then from the five highest on the list the 
said house shall in like manner chuse the presi- 
dent. But in chusing the president, the votes 
shall be taken by states, the representation from 
each state having one vote; a quorum for this 
purpose shall consist of a member or members 
from two-thirds of the states, and a majority of 
all the states shall be necessary to a choice. In 
every case, after the choice of the president, the 
person having the greatest number of votes of 
the electors shall be the vice president. But if 
there should remain two or more who have 
equal votes, the senate shall chuse from them by 
ballot the vice president. 

Art. II, s. 1, cl. 3, is superseded by amendment XII. 


[4.] The congress may determine the time of 
chusing the electors. and the day on which they 
shall give their votes; which day shall be the 
same throughout the United States. 


[5.] No person except a natural born citizen, or 
a citizen of the United States at the time of the 
adoption of this constitution, shall be eligible to 
the office of president; neither shall any person be 
eligible to that office who’shall not have attained 
to the age of thirty-five years, and been fourteen 
years a resident within the United States. 


[6.] In case of the removal of the president 
from office, or of his death, resignation, or in- 
ability to discharge the powers and duties of the 
said office, the same shall devolve on the vice 
president, and the congress may by law provide 
tor the case of removal, death, resignation, or in- 
ability, both of the president and vice president, 
declaring what officer shall then act as presi- 
dent, and such officer shall act accordingly, until 
the disability be removed, or a president shal) 
be elected. 

[7.] The president shall, at stated times, re- 
ceive for his services a compensation, which 
shall neither be increased nor diminished during 
the period for which he shall have been elected, 
and he shall not receive within that period any 
other emolument trom the United States, or any 
of them. 


[8.] Before he enter on the execution of his 
office, he shall take the following oath or affirma- 
tion:—“I do solemnly swear (or affirm) that I 
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will faithfully execute the office of president of 
the United States, and will to the best of my 
ability preserve, protect and defend the consti- 
tution of the United States.” 


§ 2. [1.] The president shall be commander in 
chief of the army and navy of the United States, 
and of the militia of the several states, when 
called into the actual service of the United 
States; he may require the opinion, in writing, 
of the principal officer in each of the executive 
departments, upon any subject relating to the 
duties of their respective offices, and he shall 
have power to grant reprieves and pardons for 
offences against the United States, except in 
cases of impeachment. 


[2.] He shall have power, by and with the ad- 
vice and consent of the senate, to make treaties, 
provided two-thirds of the senators present con- 
cur; and he shall nominate, and by and with the 
advice and consent of the senate, shall appoint 
ambassadors, other public ministers and consuls, 
judges of the supreme court, and all other offi- 
cers of the United States whose appointments 
are not herein otherwise provided for, and which 
shall be established by law: bat the congress 
may by law vest the appointment of such infe- 
rior officers, as they think proper, in the presi- 
dent alone, in the courts of law, or in the heads 
of departments. 


[3.] The president shall have power to fill up 
all vacancies that may happen during the re- 
cess of the senate, by granting commissions 
which shall expire at the end of their next ses- 
sion. 


§ 8. He shall from time to time give to the 
congress information of the state of the union, 
and recommend te their consideration such 
measures as he shall judge necessary and expe- 
dient; he may, on extraordinary occasions, con- 
vene both houses, or either of them, and in case 
of disagreement between them, with respect to 
the time of adjournment, he may adjourn them 
to such time as he shall think proper; he shall 
receive ambassadors and other public ministers; 
he shall take care that the laws be faithfully ex- 
ecuted, and shall commission all the officers of 
the United States. 


§ 4. The president, vice president and all civil 
officers of the United States shall be removed 
from office on impeachment for, and conviction 
of, treason, bribery, or other high crimes and 
misdemeanors. 


ARTICLE III 


§ 1. The judicial power of the United States 
shall be vested in one supreme court, and in 
such inferior courts as the congress may from 
time to time ordain and establish. The judges, 
both of the supreme and inferior courts, shall 
hold their offices during good behavior, and 
shall, at stated times, receive for their services 
a compensation which shall not be diminished 
during their continuance in office. 


§ 2. [1.] The judicial power shall extend to all 
cases, in law and equity, arising under this con- 
stitution, the laws of the United States, and 
treaties made, or which shali be made, under 
their authority;—to all cases affecting ambas- 
sadors, other pubiic ministers and consuls;—to 
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all cases of admiralty and maritime jurisdiction; 
—to controversies to which the United States 
shall be a party;—to controversies between two 
or more states;—between a state and citizens of 
another state;—between citizens of different 
states,—between citizens of the same state 
claiming lands under grants of different states, 
and between a state, or the citizens thereof, and 
foreign states, citizens or subjects. 
See amendment XI, as to suits against a state by citizens 
of another state or citizens or subjects of a foreign state. 
[2.] In all cases affecting ambassadors, other 
public ministers and consuls, and those in which 
a state shall be a party, the supreme court shall 
have original jurisdiction. In all the other cases 
before mentioned, the supreme court shall have 
appellate jurisdiction, both as to law and fact, 
with such exceptions and under such regula. 
tions as the congress shall make. 


[3.] The trial of all crimes, except in cases of 
impeachment, shali be by jury; and such trial 
shall be held in the state where the said crimes 
shall have been committted; but when not com- 
mitted within any state, the -trial shall be at such 
place or places as the congress may by law have 
directed. 


§ 8. [1.] Treason against the United States 
shall consist only in levying war against them, 
or in adhering to their enemies, giving them aid 
and comfort. No person shall be convicted of 
treason unless on the testimony of two wit- 
nesses to the same overt act, or on confession 
in open court. 


[2.] The congress shall have power to declare 
the punishment of treason, but no attainder of 
treason shall work corruption of blood, or forfei- 
ture, except during the life of the person at- 
tainted. 


ARTICLE IV 


§ 1. Full faith and credit shall be given in each 
state to the public acts, records, and judicial 
proceedings of every other state. And the con- 
gress may by general laws prescribe the manner 
in which such acts, records and _ proceedings 
shall be proved, and the effect thereof. 


§ 2. [1.] The citizens of each state shall be en- 
titled to all privileges and immunities of citizens 
in the several states. 


[2.] A person charged in any state with trea- 
son, felony, or other crime, who shall flee from 
justice, and be found in another state, shall, on 
demand of the executive authority of the state 
from which he fled, be delivered up, to be re- 
moved to the state having jurisdiction ot the 
crime. 

[3.] No person held to service or labour in 
one state, under the laws thereof, escaping into 
another, shall, in consequence of any law or reg- 
ulation therein, be discharged from such service 
or labour, but sha‘l be delivered up on claim of 
the party to whom such service or labour may 
be due. 


§ 3. [1.] New states may be admitted by the 
congress into this union; but no new state shall 
be tormed or erected within the jurisdiction of 
any other state; nor any state be formed by the 
junction of two or more states, or parts of 
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states, without the consent of the legislatures of 
the states concerned as well as of the congress. 


[2.] The congress shall have power to dis- 
pose of and make all needful rules and regula- 
tions respecting the territory or other property 
belonging to the United States; and nothing in 
this constitution shall be so construed as to 
prejudice any claims of the United States, or of 
any particular state. 


§ 4. The United States shall guarantee to 
every state in this union a republican form of 
government, and shall protect each of them 
against invasion; and on application of the 
legislature, or of the executive (when the legis- 


lature cannot be convened), against domestic 
violence. 

ARTICLE SV: 
The congress, whenever two-thirds of both 
houses shall deem it necessary, shall propose 


amendments to this constitution, or, on the ap- 
plication of the legislatures of two-thirds of the 
several states, shall call a convention for pro- 
posing amendments, which, in either case, shall 
be valid to all intents and purposes, as part of 
this constitution, when ratified by the leg- 
islatures of three-fourths of the several states, 
or by conventions in three-fourths thereof, as 
the one or the other mode of ratification may be 
proposed by the congress: Provided, that no 
amendment which may be made prior to the 
year one thousand eight hundred and eight shall 
in any manner affect the first and fourth clauses 
in the ninth section of the first article; and that 
no state, without its consent, shall be deprived 
of its equal suffrage in the senate. 


ARTICLE V1 


[1.] All debts contracted and engagements en- 
tered into, before the adoption of this constitu- 
tion, shall be as valid against the United States 
under this constitution as under the confederation. 


[2.] This constitution, and the laws of the 
United States which shall be made in pursuance 
thereof, and all treaties made, or which shall be 
made, under the authority of the United States, 
shall be the supreme law of the land; and the 
judges in every state shall be bound thereby, any- 
thing in the constitution or laws of any state to 
the contrary notwithstanding. 


[3.1] The senators and representatives before 
mentioned, and the members of the several state 
legislatures, and all executive and judicial officers, 
both of the United States and of the several 
states, shall be bound by oath or affirmation, to 
support this constitution; but no religious test 
shall ever be required as a qualification to any 
office or public trust under the United States. 


ARTICLE Vil 


The ratification of the conventions of nine states 
shall be sufficient for the establishment of this 
constitution between the states so ratifying the 
same. 

Done in Convertion by the Unanimous Con- 
sent of the States present the Seventeenth Day 
of September in the Year of our Lord one thou- 
sand seven hundred and Eighty-seven and of 
the Independence of the United States of Amer- 
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Amends. 


ica the Twelfth. In Witness whereof we have 
hereunto subscribed our names. 


Go. WASHINGTON 
Presidt. and deputy from Virginia. 


New Hampshire. 
John Langdon and Nicholas Gilman. 


Massachusetts. 
Nathaniel Gorham and Rufus King. 
Connecticut. 
Wm. Saml. Johnson and Roger Sherman. 
New York, 


Alexander Hamilton. 


New Jersey. 


Wil: Livingston, David Brearley, Wm. Patter- 
son and Jona: Dayton. 


Pennsylvania. 
B. Franklin, Robt. Morris, Thos. Fitzsimmons, 
James Wilson, Thomas Mifflin, Geo. Clymer, 


Jared Ingersoll and Gouv Morris. 


Delaware. 
Geo. Read, John Dickinson, Jaco: Broom, Gun- 
ning Bedford Jun, and Richard Bassett. 
Maryland. 


James McHenry, Danl. Carroll and Dan: of 


St. Thos. Jenifer. 
Virginia. 
John Blair—James Madison, Jr. 
North Carolina. 


Wm. Blount, Hu Wiiliamson and Richd. Dobbs 
Spaight. 
South Carolina. 


Charles Pinckney, J. Rutledge, Charles Cotes- 
worth Pinckney and Pierce Butler. 


Georgia. 
William Few and Abr. Baldwin. 


Attest: William Jackson, Secretary. 


The states ratified the Constitution in the fol- 
lowing order: 


Delawatepeeetctccte cn ere December 7, 1787 
Pennsylvania Shier erase December 12, 1787 
New Jérseyitn at. catia December 18, 1787 
OOP Ria “EON oat ee tere ees January 2, 1788 
Connecticit aia nee ees January 9, 1788 
Massachusetts: 20sg2. seine February 6, 1788 
Maryland 4)iccon eee eae. April 26, 1788 
mouth: Catoliva iter tens, ce tne May 23, 1788 
New? -Llampshireme..c cern tee June 21, 1788 
Vir Biniial sctatecnvc atten ecenerette saeetnie, June 26, 1788 
ING Ww YOLK acacia honivctanconeene July 26, 1788 
North Caroliname ss eee ee November 21, 1789 
Ride Slate wea! cata eae eee May 29, 1790 
AMENDMENTS 


Articles in addition tc, and amendment of, the 
constitution of the Lnited States of America, pro- 
posed by congress, and ratified by the legislatures 
of the several states, pursuant to the fifth article 
of the original constitution. 

The first ten amerdments were proposed by congress on 


September 25, 1789, and became effective on December 15, 
1791. 
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Amend. I 


AMENDMENT I. 


Congress shall make no law respecting an es- 
tablishment of reiigion, or prohibiting the free 
exercise thereof; or abridging the freedom of 
speech or of the press; or the right of the people 
peaceably to assemble, and to petition the gov- 
ernment for a redress of grievances. 


AMENDMENT II. 


A well regulated militia, being necessary to 
the security of a free state. the right of the peo- 
ple to keep and bear arms shall not be _ in- 
fringed. 


AMENDMENT III. 


No soldier shall, in time of peace, be quartered 
in any house without the consent of the owner, 
nor in time of war but in a manner to be pre- 
scribed by law. 


AMENDMENT IV. 


The right of the people to be secure in their 
persons, houses, papers, and effects, against un- 
reasonable searches and seizures, shall not be 
violated, and no warrants shall issue but upon 
probable cause, supported by oath or affirmation 
and particularly describing the place to be 
searched and the persons or things to be seized. 


AMENDMENT V. 


No person shali be held to answer for a cap- 
ital or otherwise infamous crime, unless on a 
presentment or indictment of a grand jury, ex- 
cept in cases arising in the land or naval forces, 
or in the militia, when in actual service in time 
of war or public danger; nor shall any person 
be subject for the same offense to be twice put 
in jeopardy of life or limb; nor shall be com- 
pelled in any criminal case to be a witness 
against himself, nor be deprived of life, liberty, 
or property, without due process of law; nor 
shali private property be taken for public use 
without just compensation. 


AMENDMENT VI. 


In all criminal prosecutions the accused shall 
enjoy the right to a speedy and public trial, by 
an impartial jury of the state and district where- 
in the crime shali have been committed, which 
district shall have been previously ascertained 
by law, and to be informed of the nature and 
cause of the accusation; to be confronted with 
the witnesses against him; to have compulsory 
process for obtaining witnesses in his favor, and 
to have the assistance of counsel for his defense. 


AMENDMENT VII. 


In suits at common law, where the value in 
controversy shall exceed twenty dollars, the 
right of trial by jury shall be preserved, and no 
fact tried by a jury shall be otherwise reéx- 
amined in any ccurt of the United States than 
according to the rules of the common law. 


AMENDMENT VIII. 


Excessive bail shall not be required, nor ex- 
cessive fines imposed, nor cruel and unusual 
punishments inflicted. 
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AMENDMENT IX. 


The enumeration in the constitution of cer- 
tain rights shall not be construed to deny or dis- 
parage others retained by the people. 


AMENDMENT X. 


The powers not delegated to the United 
States by the constitution, nor prohibited by it 
to the states, are reserved to the states, respec. 
tively, or to the people. 


AMENDMENT XI. 


The judicial power of the United States shall 
not be construed to extend to any suit in law of 
or equity, commenced or prosecuted against one 
of the United States by citizens of another 
state, or by citizens or subjects of any foreign 
state. 


AMENDMENT XII. 


The electors shall meet in their respective 
states, and vote by ballot for president and vice 
president, one of whom, at least, shall not be an 
inhabitant of the same state with themselves; 
they shall name in their ballots the person voted 
for as president, and in distinct ballots the per- 
son voted for as vice president, and they shall 
make distinct lists of all persons voted for as 
president, and of all persons voted for as vice 
president, and of the number of votes for each, 
which lists they shall sign and certify, and 
transmit sealed to the seat of the government of 
the United States, directed to the president of 
the senate;—the president of the senate shall, 
in the presence of the senate and house of rep- 
resentatives, open all the certificates and the 
votes shall then be counted;—the person hav- 
ing the greatest aumber of votes for president 
shall be the president, if such number be a ma- 
jority of the whole number of electors ap- 
pointed; and if no person have such majority, 
then from the persons having the highest num- 
bers not exceeding three on the list of those 
voted for as president, the house of representa- 
tives shall choose immediately, by ballot, the 
president. But in choosing the president, the 
votes shall be taken by states, the representation 
from each state having one vote; a quorum for 
this purpose shall consist of a member or mem- 
bers from two-thirds of the states, and a ma- 
jority of all the states shall be necessary to a 
choice. And if the house of representatives 
shall not choose a president whenever the right 
of choice shall devolve upon them, before the 
fourth day of March next following, then the 
vice president shall act as president, as in the 
case of the death or other constitutional disa- 
bility of the president. The person having the 
greatest number of votes as vice president shall 
be the vice president, if such number be a ma- 
jority of the whole number of electors ap- 
pointed, and if no person have a majority, then 
from the two highest numbers on the list the 
senate shall choose the vice president; a quo- 
rum for the purpose shall consist of two-thirds 
of the whole number of senators, and a major- 
ity of the whole number shall be necessary to a 
choice. But no person constitutionally ineligible 
to the office of president shall be eligible to 
that of vice president of the United States. 
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AMENDMENT XIII. 


§ 1. Neither slavery nor involuntary servi- 
tude, except as a punishment for crime whereof 
the party shall have been duly convicted, shall 


exist within the United States, or any place 
subject to their jurisdiction. 
§ 2 Congress shall have power to enforce 


this article by appropriate legislation. 


AMENDMENT XIV. 


§ 1. All persons born or naturalized in the 
United States, and subject to the jurisdiction 
thereof, are citizens ot the United States and of 
the state wherein they reside. No _ state shall 
make or enforce any law which shall abridge 
the privileges or immunities of citizens of the 
United States; nor shall any state deprive any 
person of life, liberty, or property, without due 
process of law; nor deny to any person within 
its jurisdiction the equal protection of the laws. 


§ 2. Representatives shall be apportioned 
among the several states according to their re- 
spective numbers, counting the whole number 
of persons in each state. excluding Indians not 
taxed. But when the right to vote at any elec- 
tion for the choice of electors for president and 
vice president of the United States, representa- 
tives in congress, the executive and judicial of- 
ficers of a state, or the members of the legisla- 
ture thereof, is denied to any of the male inhabi- 
tants of such state, being twenty-one years of 
age, and citizens of the United States, or in any 
way abridged, except for participation in rebel- 
lion, or other crime, the basis of representation 
therein shall be reduced in the proportion which 
the number of sttch male citizens shall bear to 
the whole number of male citizens twenty-one 
years of age in such state. 


§ 8. No person shall be a senator or repre- 
sentative in congress, or elector of president and 
vice president, or hold any office, civil or mili- 
tary, under the United States, or under any 
state, who, having previously taken an oath, as 
a member of congress, or as an officer of the 
United States, or as a member of any state leg- 
islature, or as an executive or judicial officer of 
any state, to support the constitution of the 
United States, shall have engaged in insurrec- 
tion or rebellion against the same, or given aid 
or comfort to the enemies thereof. But con- 
gress may by a vote of two-thirds of each house 
remove such disability. 


§ 4. The validity of the public debt of the 
United States, authorized by law, including 
debts incurred for payment of pensions and 
bounties for services in suppressing insurrection 
or rebellion, shall not be questioned. But nei- 
ther the United States nor any state shall as- 
sume or pay any debt or obligation incurred in 
aid of insurrection or rebellion against the 
United States, or any claim for the loss or eman- 
cipation of any slave; but all such debts, obtiga- 
tions and claims shall be held illegal and void. 


§ 5. The congress shall have power to en- 
force, by appropriate legislation, the provisions 
of this article. 
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AMENDMENT XV 


§ 1. The right of citizens of the United States 
to vote shall not be denied or abridged by the 
United States or by any state on account of race, 
color, or previous condition of servitude. 


§ 2. The congress shall have power to en- 
force this article by appropriate legislation. 


AMENDMENT XVI 


The congress shall have power to lay and col-, 
lect taxes on incomes, from whatever source de- 
rived, without apportionment among the sev- 
eral states, and without regard to any census or 
enumeration. 


AMENDMENT XVII 


The senate of the United States shall be com- 
posed of two senators from each state, elected 
by the people thereof, for six years; and each 
senator shall have one vote. ‘The electors in 
each state shall have the qualifications requisite 


- for electors of the most numerous branch of the 


state legislatures. 

When vacancies happen in the representation 
of any state in the senate, the executive author- 
ity of such state shall issue writs of election to 
fill such vacancies: Provided, that the legisla- 
ture of any state may empower the executive 
thereof to make temporary appointments until 
the people fill the vacancies by election as the 
legislature may direct. 

This amendment shall not be so construed 
as to affect the election or term of any senator 
chosen before it becomes valid as part of the 
constitution. 


AMENDMENT XVIII 


§ 1. After one year from the ratification of 
this article, the manufacture, sale. or transpor- 
tation of intoxicating liquors within, the impor- 
tation thereof into, or the exportation thereof 
from the United States and all territory subject 
to the jurisdiction thereof, for beverage purposes, 
is hereby prohibited. 


§ 2. The congress and the several states shall 
have concurrent power to enforce this article by 
appropriate legislation. 


§ 3. This article shall be inoperative unless it 
shall have been ratified as an amendment to the 


constitution by the legislatures of the several 
states, as provided in the constitution, within 
seven years from the date of the submission 


hereof to the states by the congress. 


AMENDMENT XIX 


§ 1. The right of citizens of the United States 
to vote shall not be denied or abridged by the 
United States or by any state on account of sex. 


§ 2. Congress shall have power to enforce this 
article by appropriate legislation. 


AMENDMENT XX 


§ 1. The terms of the president and vice pres- 
ident shall end at noon on the 20th day of Janu- 
ary, and the terms of senators and representa- 
tives at noon on the 3d day of January, of the 
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Amend. XX 


years in which such terms would have ended if 
this article had not been ratified; and the terms of 
their successors shall then begin. 


§ 2. The Congress shall assemble at least once 
in every year, and such meeting shall begin at noon 
on the 8d day of January, unless they shail by 
law appoint a different day. 


§ 3. If, at the time fixed for the beginning of 
the term of the president, the president elect shall 
have died, the vice president elect shall become 
president. If a president shall not have been 
chosen before the time fixed for the beginning 
of his term, or if the president elect shall have 
failed to qualify, then the vice president elect 
shall act as president until a president shall have 
qualified; and the congress may by law provide 
for the case wherein neither a president elect nor 
a vice president elect shall have qualified, deciar- 
ing who shall then act as president, or the man- 
ner in which one who is to act shall be selected, 
and such person shall act accordingly until a pres- 
ident or vice president shall have qualified. 


§ 4. The congress may by law provide for the 
case of the death of any of the persons from 
whom the house of representatives may choose 
a president whenever the right of choice shall 
have devolved upon them, and for the case of the 
death of any of the persons from whom the sen- 
ate may choose a vice president whenever the 
right of choice shall have devolved upon them. 


§ 5. Sections 1 and 2 shall take effect on the 


CONSTITUTION OF THE UNITED STATES 


Amend. XXI 


15th day of October following the ratification of 
this article. 


§ 6. This article shall be inoperative unless it 
shall have been ratified as an amendment to the 
constitution by the legislatures of three-fourths of 
the several States within seven years from the date 
of its submission. 


The twentieth amendment was declared in a_prociama- 
tion of the Secretary of State, dated February 6, 1933, ta 
have been ratified by thirty-nine of the forty-eight States. 


AMENDMENT XXI 


§ 1. The eighteenth article of amendment to the 
constitution of the United States is hereby re- 
pealed. 


§ 2. The transportation or importation into any 
state, territory, or possession of the United States 
for delivery or use therein of intoxicatinz liquors, 
in violation of the laws thereof, is hereby pronib- 
ited. 


§ 3. This article shall be inoperative unless it 
shall have been ratified as an amendment to the 
constitution by conventions in the several states, 
as provided in the constitution, within seven years 
from the date of the submission hereof to the 
states by the congress. 


The twenty-first amendment was declared in a proclama- 
tion of the Acting Secretary of State, dated December 5, 
1933, to have been ratified by thirty-six of the forty-eight 
States. 

By his proclamation of December 5, 1932, the President 
proclaimed that the eighteenth amendment to the Constitu- 
tion was repealed on December 5, 1933. 
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Seip eNO CAR@BINA 


IN THE YEAR OF OUR LORD ONE THOUSAND 
NINE HUNDRED AND FORTY-THREE 


A BILL TO BE ENTITLED 


JAS, INCL 


REVISING AND CONSOLIDATING THE PUBLIC AND GENERAL 
STATUTES OF THE STATE OF NORTH CAROLINA 


The General Assembly of North Carolina do enact the following named chapters, 
subchapters and sections, to be known as the GENERAL STATUTES OF 
NORTH CAROLINA, that is to say: 
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Division II. Courts and Civil Procedure. 
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Chapter 1. 


DEFINITIONS AND 
GENERAL PROVISIONS. 


AT Cee le 


Remedies. 

Actions. 

Special proceedings. 
Kinds of actions. 
Criminal action. 

Civil action. 

When court means clerk. 


Definitions. 


Art. 2. General Provisions. 


Remedies not merged. 

One form of action. 

Plaintiff and defendant. 

How party may appear. 

Feigned issues abolished and substituted. 
Jurisdiction of clerk. 


SIONPICISUAME EIS 10. 6A iy WIE ANA NISy 
Limitations, General Provisions. 


When action commenced. 

Statute runs from accrual of action; plead- 
ing. 

Defenses deemed pleaded by insane party. 

Disabilities. 

Disability of marriage. 

Cumulative disabilities. 

Disability must exist when right of action 
accrues. 

Defendant out of state; when action begun 
or judgment enforced. 

Death before limitation expires; action by 
or against executor. 

Time of stay by injunction or prohibition. 

Time during controversy on probate of will 
or granting letters. 

New action within one year after nonsuit, 
etc; 

New promise must be in writing. 

Admission by partner or comaker. 

Undisclosed partner. 

Cotenants. 

Applicable to actions by state. 

Action on open account. 

Not applicable to bank bills. 

Actions against bank directors or stock- 
holders. 

Aliens in time of war. 


Art. 4. Limitations, Real Property. 


Title against state. 

Title presumed out of state. 

Such possession valid against claimants un- 
der state. 

Seven years possession under color of title. 


_Seizin within twenty years necessary. 


Twenty years adverse possession. 
Action after entry. 

Possession follows legal title. 
Tenant’s possession is landlord’s. 

No title by possession of right of way. 
No title by possession of public ways. 


5. Limitations, Other than Real Property. 


Periods prescribed. 


Sec. 


1-47. 
1-48. 
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SUBCHAPTER: -V; 


1-88. 


1-89 


1-90. 
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Civil Procedure. 


Ten years. 

Actions to recover deficiency judgments 
limited to within one year of foreclosure. 

Seven years. 

Six years. 

Five years. 

Three years. 

Two years. 

One year. 

Six months. 

All other actions, ten years. 


SUBGHARTE Ree PARTIES: 
Art. 6. Parties. 


Real party in interest; grantees and as- 
signees. 

Suits for penalties. 

Suit for penalty, plaintiff may reply fraud 
to plea of release. 

Suit on bonds; defendant may plead satis- 
faction. 

Payment into court of sum due discharges 
penalty of bonds. 

Action by purchaser under judicial sale. 

Action by executor or trustee. 

Infants, etc., sue by guardian or next friend. 

Infants, etc., cefend by guardian ad litem. 

Appointment of guardian ad litem in ac- 
tions begun by publication. 

Guardian ad litem to file answer. 

Who may be plaintiffs. 

Who may be defendants. 

Joinder of parties; action by or against one 
for benefit of a class. 

Persons severally liable. 

Persons jointly liable. 

New parties by order of court. 

Abatement of actions. 

Procedure on death of party. 


SUBCHAPTER IV. VENUE. 
Art. 7. Venue. 


Where subject of action situated. 

Where cause of action arose. 

Official bonds, executors and administrators. 

Domestic corporations. 

Foreign corporations. 

Actions against railroads. 

Venue in all other cases. 

Change of venue. 

Removal for fair trial. 

Affidavits on hearing for removal; when re- 
moval ordered. 

Additional jurors from other counties in- 
stead of removal. 

Transcript of removal; 
ceedings. 


subsequent pro- 


COMMENCEMENT OF 
ACTIONS. 


Art. 8. Summons. 


Civil actions commenced by. 
Contents, return, seal. 
Issued to several counties. 


Sec. 
1-91. 


1-112. 


CHAPTE RG Chyile PROCEDURE 


When directed to officer of adjoining 
county. 

Uniform pleading and practice in inferior 
courts where summons issued to run out- 
side of county. 

Amount requisite for summons to run out- 
side of county. 

When officer must execute and return. 

Alias and pluries. 

Discontinuance. 

Service by copy. 

Service by publication. 

Manner of publication. 


. When service by publication complete. 

. Jurisdiction acquired from service. 

. Proof of seryice. 

. Voluntary appearance by defendant. 

4. Personal service on nonresident. 

. Service upon non-resident drivers of mo- 


tor vehicles. 


. Record of such processes; delivery of re- 


turn. 


. Alternative method of service upon non- 


resident defendants. 


. Defense. after judgment on _ substituted 


service. 


Art. 9. Prosecution Bonds. 


. Plaintiff's, for costs. 
. Suit as a pauper; counsel. 
. Defendant’s, for costs and damages in ac- 


tions for land. 
Defense without bond. 


Art. 10. Joint and Several Debtors. 


. Defendants jointly or severally liable. 
. Summoned after judgment; defense. 
. Pleadings and proceedings same as in ac- 


tion. 
Art. 11. Lis Pendens. 


. Filing of notice of suit. 

. Cross-index of lis pendens. 

. Effect on subsequent purchasers. 

9. Notice void unless action prosecuted. 
. Cancellation of notice. 


SUBCHAPTErevL) PLEADINGS: 
Art. 12. Complaint. 


. First pleading and its filing. 
2. Contents. 
. What causes of action may be joined. 


Art. 18. Defendant’s Pleadings. 


. Demurrer and answer. 
. When defendant appears and pleads; ex- 


tension of time; clerk to mail answer to 
plaintiff. 


. Sham and irrelevant defenses. 


Art. 14. Demurrer, 


. Grounds for. 

. Must specify grounds. 

. Amendment; hearing. 

. Appeals. 

. Procedure after return of judgment. 
. Division of actions when misjoinder. 
. Grounds not appearing in complaint. 
. Objection waived. 


ar Art. 15. Answer. 


1-135. Contents. 

1-136. Debt for purchase money of land denied 

1-137. Counterclaim. 

1-138. Several defenses. 

1-139. Contributory negligence pleaded anc 
proved. 


Art. 16. Reply. 


1-140. Demurrer or reply to answer; where answel 
contains a counterclaim. 

-141. Content; demurrer to answer. 

-142. Demurrer to reply. 


Art. 17. Pleadings, General Provisions. 


1-143. Forms of pleading. 

1-144. Subscription and verification of pleading. 

1-145. Form of verification. 

1-146. Verification by agent or attorney. 

1-147. Verification by corporation or the state. 

1-148. Verification before ‘what officer. 

1-149. When verification omitted; use in criminal 
prosecutions. 

. Items of account; bill of particulars. 

. Pleadings construed liberally. 

. Time for pleading enlarged. 

. Irrelevant, redundant, indefinite pleadings. 

. Pleading judgments. 

. How conditions precedent pleaded. 

. How instrument for payment of money 
pleaded. 

7. How private statutes pleaded. 

58. Pleadings in libel and slander. 

59. Allegations not denied, deemed true. 

60. Pleading lost, copy used. 


Art. 18. Amendments. 


1-161. Amendment as of course. 

1-162. Pleading over after demurrer. 

1-163. Amendments in discretion of court. 

1-164. Amendment changing nature of action or 
relief; effect. 

1-165. Unsubstantial defects disregarded. 

1-166. Defendant sued in fictitious name; amend- 
ment. 

1-167. Supplemental pleadings. 

1-168. Variance, material and immaterial. 

1-169. Total failure of proof. 


SUBCHAPTER VII. TRIAL AND ITS 
INCIDENTS. 


Art 1956 Drial 


Or Ot Or Ot OF OF Or 
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. Defined. 

. Joinder of issue and trial. 

. How issue tried. 

. Issues of fact. 

4. Issues of fact before the clerk. 

. Continuance before term: affidavit. 

. Continuance during term. 

. Counter affidavits as to continuance. 
. Order of business. 
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-179. Separate trials. . 
-180. Judge to expiain law, but give no opinion 
on facts. 


. Request for instructions. 

1-182. Instructions in writing; when to be taken 
to jury room. 

1-183. Motion fer nonsuit. 

1-184. Waiver of jury trial. 

1-185. Findings of fact and conclusions of law by 

judge. 
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CHAPTER 1. CIVIL PROCEDURE 


. Exceptions to decision of court. 
. Proceedings upon judgment on issue of 
law. 

Art. 20. 


. By consent. 
. Compulsory. 


Reference. 


90. How referee chosen or appointed. 


. Referees may administer oaths. 


92. Powers of referee of trial. 


. Testimony reduced to writing. 
. Report; review and judgment. 
. Report, contents and effect. 


Art. 21. Issues. 
. Defined. 


. -OTtaw, 


98. OF tack 


. Order of trial. 
. Form and preparation. 


Art. 22. Verdict. 


. General and special. 
. Special controls general. 


3. Character of, for different actions. 


. Jury to assess damages; counterclaim. 


5. Entry of verdict and judgment. 


. Exceptions. 
. Motion to set aside. 


SUBCHAPTER VIII. JUDGMENT. 


Art. 23. Judgment. 
. Defined. 


-209. Judgments authorized to be entered by 


clerk; sale of property; continuance pend- 

ing sale; writs of assistance and posses- 

sion. 

. Return of execution; 

ment of proceeds. 

. By default final. 

. By default and inquiry. 

. By default for defendant. 

. Judgment by default where no answer filed; 

record; force; docket. 

. Time for entering judgments and orders. 

orders not rendered on 
Mondays validated. 

[ Repealed. | 

Certain default judgments validated. 

based on summons errone- 

cusly designated alias or pluries vali- 

dated. 

. Rendered in 

judicial sales. 

. On frivolous pleading. 

. Mistake, surprise, excusable neglect. 

. Stands until reversed. 

._ For and against whom given; failure to 

prosecute. 

. Against married women. 

. Nonsuit not allowed after verdict. 

Party dying after verdict. 

When limited by demand in complaint. 

. When passes legal title. 

. Regarded as a deed and registered. 

. Certified registered copy evidence. 

_ In action for recovery of personal property. 

. What judge approves judgments. 

. Judgment roll. 


order for disburse- 


vacation; confirmation of 


Sec. 


1-233. 


1-234 
1-235 


1-236.1. Transcripts of 


* 
1-237. 
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Docketed and indexed; held as of first day 
of term. 

Where and how docketed; lien. 

Of supreme court docketed in 
court; lien. 

Fees for filing transcripts of judgments by 
clerks of superior courts. 
judgments 

deputy clerks validated. 
Judgments of federal courts docketed; lien 
on property; recordation; conformity 
with federal law. 


superior 


certified by 


. [Repealed. ] 
. Paid to clerk; docket credited; transcript to 


other counties. 


. Payment by one of several; transfer to trus- 


tee for payor. 


. Clerk to pay money to party entitled. 

. Credits upon judgments. 

. For money due on judicial sale. 

. Applicable to justices’ courts. 

. Cancellation of judgments discharged 


through bankruptcy proceedings. 


. Assignment of judgment to be entered on 


judgment docket, signed and witnessed. 


Art. 24. Confession of Judgment. 
When and for what. 


. Debtor to make verified statement. 
. Judgment; execution; installment debt. 


25. Submission of Controversy without 
Action. 


. Submission, affidavit, and judgment. 
. Judgment roll. 
. Judgment enforced; appeal. 


Art. 26. Declaratory Judgments. 


. Courts of record permitted to enter declara- 


tory judgments of rights, status and other 
legal relations. 


. Courts given power of construction of all 


instruments. 


. Who may apply for a declaration. 

. Enumeration of declarations not exclusive. 
. Discretion of court. 

. Review. 

9. Supplemental relief. 

. Parties. 

juliieyatral: 

2. Hearing before judge where no issues of 


fact raised or jury trial waived; what 


judge may hear. 


~ Costs; 

. Liberal construction and administration. 
. Word “person” construed. 

. Uniformity of interpretation. 

. Short title. 


SUBCHAPTER RIX TAPPBAL, 
Art. 27. Appeal. 


. Writs of error abolished. 
. Certiorari, recordari, and supersedeas. 
. Appeal to supreme court; security on ap- 


peal; stay. 


. Who may appeal. 
. Appeal from clerk to judge. 
. Clerk to transfer issues of fact to civil issue 


docket. 


CHAPTER 1. CIVIL PROCEDURE 


. Duty of clerk on appeal. 
. Duty of judge on appeal. 
. Judge determines entire controversy; may 


recommit. 


77. Appeal from superior court judge. 
. Interlocutory orders 


reviewed’ on appeal 


from judgment. 


79. When appeal taken. 


. Entry and notice of appeal. 
. Appeals from judgments not in term time. 
. Case on appeal; statement, service, and re- 


turn. 


. Settlement of case on appeal. 

4, Clerk to prepare transcript. 

5. Undertaking on appeal; filing; waiver. 

. Justification of sureties. 

. Notice of motion to dismiss; new bond or 


deposit. 


. Appeals in forma pauperis; clerk’s fees. 


-289. Undertaking to stay execution on money 


1-302. 
1-303. 
1-304. 
1-305. 
1-306. 
1-307. 


1-308. 
1-309. 
1-310. 
1-311. 
1-312. 


1-313. 
1-314. 
1-315. 
1-316. 
1-317. 


1-318. 
1-319. 


1-320. 
1-321. 


. How 


judgment. 
judgment 
stayed. 


for personal property 


. How judgment directing conveyance stayed. 
. How judgment for real property stayed. 

. Docket entry of stay. 

. Scope of stay; security limited for fiducia- 


ries. 


5. Undertaking in one or more instruments; 


served on appellee. 


. Judgment not vacated by stay. 
. Judgment on appeal and on undertakings; 


restitution. 


. Procedure after determination of appeal. 
. Appeal from ‘justice heard de novo; judg- 


ment by default; appeal dismissed. 


. Appeal from justice docketed for trial de 


novo. 


. Plaintiff's cost bond on appeal from justice. 


SUBCHAPTER] Gen xX ECUTION, 


Art. 28. Execution. 


Judgment enforced by execution. 

Kinds of; signed by clerk; when sealed. 

Against married woman. 

Clerk to issue, in six weeks; penalty. 

Enforcement as of course. 

Issued from and returned to court of rendi- 
tion. 


To what counties issued. 

Sale of land under execution. 

When dated and returnable. 

Against the person. 

Rights against property of defendant dying 
in execution. 

Form of execution. 

Variance between judgment and execution. 

Property liable to sale under execution. 

Sale of trust estates; purchaser’s title. 

Sheriff's deed on sale of equity of redemp- 
tion. 


Forthcoming bond for personal property. 


Procedure on giving bond; subsequent 
levies. 

Summary remedy on forthcoming bond. 
Entry of returns on judgment docket; 
penalty. 


Sec. 
1-322 
1-323 


1-324 


. Cost of keeping livestock; officer’s account. 

. Purchaser of defective title; remedy against 
defendant. 

. Costs on execution paid to clerk; penalty. 


Art. 29. Execution and Judicial Sales. 


. How advertised. 


. Advertisement on resale. 


. Judicial foreclosure; notice of sale and re- 
sale. 


1-328. Notice defined. 

1-329. Validation of certain sales. 

1-330. Notice served on defendant; when on 
governor and attorney general. 

1-331. Sale days; place of sale; ratification of prior 
sales. 

1-332. Sales on other days validated. 

1-333. Sale hours. 

1-334. Postponement. 

1-335. Certain sales validated. 

1-336. Advertisement as to personal property. 

1-337. Penalty for selling contrary to law. 

1-338. Officer’s return of no sale for want of bid- 
ders; penalty. 

1-339. Officer to prepare deed for property sold. 

Art. 30. Betterments. 

1-340. Petition by claimant; execution suspended; 
issues found. 

1-341. Annual value of land and waste charged 
against defendant. 

1-342. Value of improvements estimated. 

1-343. Improvements to balance rents. 

1-344. Verdict, judgment, and lien. 

1-345. Life tenant recovers from remainderman. 

1-346. Value of premises without improvements. 

1-347. Plaintiff's election that defendant take 
premises. 

1-348. Payment made to court; land sold on de- 
fault. 

1-349. Procedure where plaintiff is under disa- 
bility. 

1-350. Defendant evicted, may recover from plain- 
tiff. 

1-351. Not applicable to suit by mortgagee. 
Art. 31. Supplemental Proceedings. 

1-352. Execution unsatisfied, debtor ordered to 
answer. 

1-353. Property withheld from execution; pro- 
ceedings. 

1-354. Proceedings against joint debtors. 

1-355. Debtor leaving state, or concealing himself, 
arrested; bond. 

1-356. Examination of parties and witnesses. 

1-357. Incriminating answers not privileged; not 
used in criminal proceedings. 

1-358. Disposition of property forbidden. 

1-359. Debtors of judgment debtor may satisfy 
execution. 

1-360. Debtors of judgment debtor, summoned. 

1-361. Where proceedings instituted and defend- 
ant examined. 

1-362. Debtor’s property ordered sold. 

1-363. Receiver appointed. 

1-364. Filing and:record of appointment; property 


[e211 


vests in receiver. 


5. Where order of appointment recorded. 
5. Receiver to sue debtors of judgment debtor, 


CHAPTER 1. CIVIL PROCEDURE 


Sec. 

1-367. Reference. 

1-368. Disobedience of orders punished as for con- 
tempt. 


SUBCHAPTER XI. HOMESTEAD AND 
EXEMPTIONS. 


Art. 32. Property Exempt from Execution. 

1-369. Property exempted. 

1-370. Conveyed homestead not exempt. 

1-371. Sheriff to summon and swear appraisers. 

1-372. Duty of appraisers; proceedings on return. 

1-373. Reallotment for increase of value. 

4. Appeal as to reallotment. 

5. Levy on excess; return of officer. 

6. When appraisers select homestead. 

7. Homestead in tracts not contiguous. 

8. Personal property appraised on demand. 

79. Appraiser’s oath and fees. 

0. Returns registered. 

1. Exceptions to valuation and allotment; 

procedure. 

1-382. Revaluation demanded; jury verdict; com- 
missioners; report. 

1-383. Undertaking of objector. 

1-384. Set aside for fraud, or irregularity. 

1-385. Return registered; original or copy evi- 
dence. 

1-386. Allotted on petition of owner. 

1-387. Advertisement of petition; time of hearing. 

1-388. Exceptions, when allotted on petition. 

1-389. Allotted to widow or minor children on 
death of homesteader. 

1-390. Liability of officer as to allotment, return 
and levy. 

1-391. Liability of officer, appraiser, or assessor, 
for conspiracy or fraud. 

1-392. Forms. 


SUBCHAPTER XII; SPECIAL, PRO- 
CEEDINGS. 


Art. 33. Special Proceedings. 


1-393. Chapter applicable to special proceedings. 

1-394. Contested special proceedings; commence- 
ment; summons. 

1-395. Return of summons. 

1-396. When complaint filed. 

1-397. [Repealed. ] 

1-398. Filing time enlarged. 

1-399. Defenses pleaded; transferred to civil issue 
docket; amendments. 

1-400. Ex parte; commenced by petition. 

1-401. Clerk acts summarily; authority from non- 
resident. 

1-402. Judge approves when petitioner is infant. 

1-403. Orders signed by judge. 

1-404. Reports of commissioners and jurors. 

1-405. No report set aside for trivial defect. 

1-406. Commissioner of sale to account in sixty 
days. 

1-407. Commissioners selling land for reinvest- 
ment, etc., to give bond. 

1-408. Action in which clerk may allow fees of 
commissioners; fees taxed as costs. 


SUBCHAPTER XIII. PROVISIONAL 
REMEDIES. 


Art. 34. Arrest and Bail. 
1-409. Arrest only as herein prescribed. 


Sec. 


1-410. 
1-411. 
1-412. 
1-413. 
1-414, 
1-415. 
1-416. 
1-417. 
1-418. 
1-419. 
1-420. 
1-421. 
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In what cases arrest allowed. 

Order and affidavit. 

Undertaking before order. 

Issuance and form of order. 

Copies of affidavit and order to defendant. 

Execution of order. 

Vacation of order for failure to serve. 

Motion to vacate order; jury trial. 

Counter affidavits by plaintiff. 

How defendant discharged. 

Defendant’s undertaking. 

Defendant’s undertaking delivered to clerk; 
exception. 


. Notice of justification; new bail. 
. Qualifications of bail. 
. Justification of bail. 


Allowance of bail. 


. Deposit in lieu of bail. 
. Deposit paid into court; liability on sheriff's 


bond. 


. Bail substituted for deposit. 

. Deposit applied to plaintiff's judgment. 
. Defendant in jail, sheriff may take bail. 
. When sheriff liable as bail. 

. Action on sheriff’s bond. 

. Bail exonerated. 

. Surrender of defendant. 

5. Bail may arrest defendant. 

. Proceedings against bail by motion. 

. Liability of bail to sheriff. 

. When bail to pay costs. 

. Bail not discharged by amendment. 


Art. 35. Attachment. 


. In what actions attachment granted. 

. Affidavit must show what. 

. Affidavit to be filed. 

. By whom granted. 

. Time of issuance; service of summons. 

. Undertaking. 

. Validity of undertaking. 

. To whom warrant directed; duty of officer. 
. Notice; service and content. 

. Execution, levy, and lien. 

. Return of warrant by sheriff. 

. When granted by justice of peace. 

. Publication in justice’s court. 

. Justice’s attachment against land. 

. Sale of attached property pending litigation. 
. Replevy by defendant; undertaking. 

. Defendant may apply for discharge and de- 


livery of property. 


. Defendant’s undertaking. 

. All property liable to attachment. 

. Levy on intangible property. 

. Certificate of defendant’s interest to be 


furnished to sheriff. 


. Proceedings against garnishee. 

2. Failure of garnishee to appear. 

. Garnishee denying debt; issue tried. 

. Property with garnishee valued; garnishee 


exonerated. 


. Conditional judgment against garnishee. 

. Satisfaction of judgment. 

. Plaintiff may sue on defendant’s bond. 

. On defendant’s recovery, bonds and prop- 


erty delivered to him. 


. Motion to vacate or increase security. 


. Property 
. Care and delivery of seized property. 
. Property 


. Issued after answer, 
. Order to show cause. 
. What judges have jurisdiction. 

94. Before what judge returnable. 

. Stipulation as to judge to hear. 

. Undertaking. 

. Damages on dissolution, 

. Issued without notice; application to vacate. 
1-499. 
1-500. 


CHAPTER 1. CIVIL; PROCEDURE 


70. Exceptions to and justification of sureties. 
. Intervention. 


Art. 36. Claim and Delivery. 


. Claim for delivery of personal property. 


Affidavit and requisites. 


. Order of seizure and delivery to plaintiff. 
. Plaintiff's undertaking. 
. Sheriff’s duties. 


Exceptions to undertaking; liability of 


sheriff. 


. Defendant’s undertaking for replevy. 
. Qualification and justification of defend- 


ant’s sureties. 
concealed in buildings. 
third person; 


claimed by pro- 


ceedings. 


. Delivery of property to intervener. 
. Sheriff to return papers in ten days. 


Art. 37. Injunction. 


When temporary injunction issued. 
When solvent defendant restrained. 


. Timber lands, trial of title to. 
. When timber may be cut. 
. Time of issuing. 


. Not 


issued for longer than twenty days 
without notice. 


only on notice. 


When opposing affidavits admitted. 
Restraining orders and injunctions in effect 
pending appeal; indemnifying bond. 


Art. 88. Receivers. 


. What judge appoints. 

. In what cases appointed. 

. Appointment refused on bond being given. 
. Receiver’s 
. Sale of property in hands of receiver. 
. Confirmation of 


bond. 


sales outside county of ac- 


tion; notice to creditors. 


. Validation of sales made outside county of 


action. 


Art. 39. Deposit or Delivery of Money or Other 


1-508. 
1-509. 
1-510. 


SUBCHAPTER, XIV. 


1-511. 
2. For money demand. 


13. For 


Property. 
Ordered paid into court. 
Ordered seized by sheriff. 
Defendant ordered to satisfy admitted sum. 


ACTIONS IN PAR- 
TICULAR CASES. 


Art. 40. Mandamus. 
Begun by summons and verified complaint. 


other relief returnable in vacation; 


issues of fact. 


Art. 41. Quo Warranto. 


. Writs of sci. fa. and quo warranto abolished. 
. Action by attorney-general. 


Sce. 


1-516. 
1-517. 
1-518. 


' ' 


ay a ae a ee 
' 
Or Or Or OL Cr Or 


1-539. 


Action by private person with leave. 

Solvent sureties required. 

Leave withdrawn and action dismissed for 
insufficient bond. 


. Arrest and bail of defendant usurping office. 
. Several claims tried in one action. 

. Trials expedited. 

. Time for bringing action. 

. Defendant’s undertaking before answer. 

. Possession of office not disturbed pending 


trial. 


. Judgment by default and inquiry on failure 


of defendant to give bond. 


. Service of summons and complaint. 
. Judgment in such actions. 

. Mandamus to aid relator. 

. Appeal; 
. Relator inducted into office; duty. 

. Refusal to surrender official papers misde- 


bonds of parties. 


meanor, 


. Action to recover property forfeited to 


state. 
Art. 42. Waste. 


. Remedy and judgment. 

. For and against whom action lies. 

. Tenant in possession liable. 

. Action by tenant against cotenant. 

. Action by heirs. 

. Judgment for treble damages and posses- 


sion. 
Art. 48. Nuisance. 
Remedy for nuisance. 


SUBCHAPTER XV. INCIDENTAL PRO- 
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1-562. 
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. Disclaimer of title 


CEDURE AN CIVIL ACTIONS. 


Art. 44. Compromise. 


. By agreement receipt of less sum is dis- 


charge. 


. Tender of judgment. 
. Conditional tender of judgment for dam- 


ages. 


in trespass; tender of 


judgment. 
Art. 45. Arbitration and Award. 


Agreement for arbitration. 


. Statement of questions in controversy. 
. “Court” defined. 
. Cases where court may appoint arbitrator; 


number of arbitrators. 


. Application in writing; hearing. 
. Notice of time and place of hearing. 
. Hearing if party fails to appear. 


Award within sixty days. 


. Representation before arbitrators. 
. Requirement of attendance of witnesses. 
. Depositions. 

. Orders for preservation of property. 
. Questions of law submitted to court: 


form 
of award. 


557. Award in writing and signed by arbitrators. 
8. Time for application for confirmation. 

9. 
0 
1 


Order vacating award. 


. Order modifying or correcting award. 
. Notice of motion to vacate, modify or cor- 


rect award within three months. 
Judgment or decree entered. 


. Papers to be filed on motion relating to 
award. 

. Force and effect of judgment or decree. 

. Appeal. 

. Uniformity of interpretation—Interpretation 
of article. 

. Citation of article. 


Art. 46. Examination of Parties. 


Action for discovery abolished. 

. Adverse party examined. 

Before trial in his own county. 

Compelling attendance of party for exami- 
nation before trial. 

. Party's refusal to testify; penalty. 

. Rebuttal of party’s testimony. 
Irresponsive answers may be met by party’s 

own testimony. 
. Real party in interest examined. 
. Examination of coplaintiff or codefendant. 


Art. 47. Motions and Orders. 


77. Definition of order. 

78.. Motions; when and where made. 
Affidavit for or against, compelled. 
. Motions determined in ten days. 
1. Notice of motion. 

. Orders without notice, vacated. 
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SUBCHAPTER I. DEFINITIONS AND GEN- 
ERAL PROVISIONS. 


Art. 1. Definitions. 


§ 1-1. Remedies.—Remedies in the courts of 
justice are divided into— 

1. Actions. 

2. Special proceedings. 

t Reyes 310-1 Code, *s.. 125; CCP isais Cis. 
391.) 


Application of Sec. 1-64 to All Civil Remedies.—By virtue 
of this section and sec. 1-3 the terms of section 1-64, as to 
actions by guardians, embrace all civil remedies. Hollo- 
mon v. Hollomon, 125 N. C. 29, 33, 34 S. E. 99. 

Admission of Patient to Hospital for Insane.—A proceed- 
ing in accordance with the provisions of § 122-36 et seq., in 
strictness, seems to be neither a civil action nor a special 
proceeding, notwithstanding this section. In re Cook, 218 
eC 384.0 11S. EB (2d) 142. 


§ 1-2. Actions.—An action is an ordinary pro- 
ceeding in a court of justice, by which a party 
prosecutes another party for the enforcement or 
protection of a right, the redress or prevention of 
a wrong, or the punishment or prevention of a 
public offense. (Rev., s. 347; Code, s. 126; C. C. 
ete L8G8-9. -C, 277, 62 Be CleS.-390.} 


§ 1-3. Special proceedings.—Every other rem- 
edy is a special proceeding. (Rev., s. 348; Code, s. 
Teh Cg ben Sans, Cn.oe 5955) 


Cross References.—-As to special proceedings generally, see 
§ 1-393. As to special proceeding by creditor against per- 
sonal representative, see § 28-122. As to special proceeding 
for collection of legacies and distributive shares, see § 28- 
159. As to special proceeding for partition of real estate, 
see § 46-1. As to special proceedings for allotment of 
dower, see § 30-11 et seq. As to special proceeding in al- 
lotment of year’s allowance, see § 30-27 et seq. 

Tests to Determine Special Proceedings. — Any pro- 
ceedings which prior to the C. C. P. might have been com- 
menced by petition, or motion on notice, such for in- 
stance as proceedings for dower, partition and year’s al- 
lowance, are special proceedings under this section. Tate 
v. Powe, 64 N. C. 644; Felton v. Elliott, 66 N. C. 195. 


CH. 1. CIVIL PROCEDURE—DEFINITIONS 


§ 1-5 
Sec. 
1-583. Orders by clerk on motion to remove; right 
of appeal; notice. 
1-584. Motions to remove to federal court; notice. 
Art. 48. Notices. 
1-585. Form and service. 
1-586. Service upon attorney. 
1-587. Service upon a party. 
1-588. Service by publication. 
1-589. Service by telephone or registered mail on 


witnesses and jurors. 
0. Subpoena, service and signature. 
1. Application of this article. 
2. Officer’s return evidence of service. 


Art. 49. Time. 


How computed. 
Computation in publication. 


1-593. 
1-594. 


Art. 50. General Provisions as to Legal 
Advertising. 


. Advertisement of public sales. 

. Charges for legal advertising. 

7. Regulations for newspaper publication of 
legal notices, advertisements, etc. 

. Annual statements filed with clerk; viola- 
tion a misdemeanor. 

. Application of two preceding sections. 


Under this test, proceedings in bastardy (State v. Mc- 
Intosh, 64 N. C. 607), or a petition by an administrator te 
sell lands for the payments of debts (Hyman vy. Jarnigan, 
65 N. C. 96; Badger v. Jones, 66 N. C. 305), classify as 
special proceedings. 

In Woodley y. Gilliam, 64 N. C. 649, Mr. Justice Rodman 
expressed the opinion that a better test of a special pro- 
ceeding is whether or not existing statutes direct a pro- 
cedure different from the ordinary. He stated, however, 
that in practice the results of applying the two tests 
would almost always coincide, although he thought the 
one suggested by him the iaost convenient. And the 
court held in Sumner v. Miller, 64 N. C. 688, 689, Mr. 
Justice Dick delivering the opinion, that proceedings to 
obtain damages for injuries to land caused by the erection 
of a mill are special proceedings because made so by the 
statute creating a statutory remedy. 

Under either rule an action to recover the possession ot 
land, as, for example, ejectment, is not a special proceed- 
ing. Woodley vy. Gilliam, 64 N. C. 649. Nor is mandamus 
to try title to an office, notwithstanding that it is not an 
ordinary civil action. State v. Tate, 66 N. C. 231. 

Section quoted in Jacobi Hdw. Co. v. Jones Cotton Co., 
188 N. C. 442, 124 S.. E. 756. 


§ 1-4. Kinds of actions.—Actions are of two 
kinds— 

fee Civile 

2. Criminal. 
RREY Abs 240 Womens less GY Cin Pi104:. CoS. 
394.) 


§ 1-5. Criminal action—A criminal action is— 

1. An action prosecuted by the state as a party, 
against a person charged with a public offense, 
for the punishment thereof. 

2. An action prosecuted by the state, at the in- 
stance of an individual, to prevent an appre- 
hended crime against his person or property. 
(Reverse 350; Code;'s; 1297 Cy €. Piya 6; Const, 
Agi Views 4 C6505.) 


Editor’s Note. — This section worked a_ significant 
change in the law of the state with its enactment in the 
Code of Civil Procedure. Prior to that time “all suits 
prosecuted in the name of the state were not necessarily 
criminal suits as distinguished from civil suits—the true test 
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being that when the proceeding was by indictment the suit 
was criminal, and when by action or other mode, though 
in the name of the state, it was a civil suit.” State v. 
Pate, 44 N. C. 244. Hence a warrant to keep the peace 
was a civil action though brought in the name of the state, 
See State v. Locust, 63 N. C. 574, 575. But this section 
changed the rule in al! such cases, the test now being 
whether the person is charged with a public offense or 
whether the action is prosecuted by the state at the in- 
stance of an individual to prevent or apprehend crime 
a ainst the person cr property of the individual; in either 
case the action being a criminal proceeding. See State v. 
Lyon, 93 N. C. 575, 576; State v. Oates, 88 N. C. 668. 
Private Individuals as Prosecutors. — No person is re- 
garded as a prosecutor for a public offense unless he is 
so marked on the bill of indictment. State v. Lupton, 63 


ING Coe483: 

Title of Case. — The terms “‘people of the state’ as 
found in Art. IV, section 1 of the constitution, and “the 
state’ as used in this section mean substantially the 
same. Thus a criminal case entitled ‘People v. A. B., 
criminal action’ or ‘State v. A. B., indictment’? as was 


used prior to the present constitution, are either correct 
forms. Larkins v. Murphy, 68 N. C. 381. 

Subsection Two Affords Remedy against Alleged Uncon- 
stitutional Discriminations—By prosecuting under this sec- 
tion persons doing acts allowed by a_ statute a remedy 
against alleged unconstitutional discriminations of a_ stat- 
ute is afforded. Newman v. Watkins, 208 N. C. 675, 182 
Sy ley bis 

Which Affords an Adequate Remedy.—Where the alleged 
acts of the defendant are criminal the plaintiff is not en- 
titled to equitable relief in the nature of an injunction but 
is furnished an adequate remedy by this section. Carolina 
Motor Service v. Atlantic Coast Line R. Co., 210 N. C. 
BG al Sonen bh. 0479, 104° A> aR. al i65: 


§ 1-6. Civil action—Every other is a civil ac- 
Home Rev., Ss, 551; Codes. lc0; CuCer. sma; 
C. S..396.) 

§ 1-7. When court means clerk.—In the fol- 
lowing sections which confer jurisdiction or 
power, or impose duties, where the words “supe- 
rior court,” or “court,” in reference to a superior 
court are used, they mean the clerk of the superior 
court, unless otherwise specially stated, or unless 
reference is made to a regular term of the court, 
in which cases the judge of the court alone is 


qmeant. chev; “s: 352; Coders 11327 (eC FP. 
Oe (CS seyey) 

Clerks Act for Court. — See section 1-12. Although the 
terms ‘court’? and “superior court’? as used in this sec- 


tion mean the clerk of the court as indicated, the clerk is 
given no separate jurisdiction apart from the court itself. 
In so far as the civil procedure is concerned, at least, the 
clerk acts as and for the court in the specified instances. 
His acts are performed by the court through him and 
stand as that of the court if not excepted to and reversed 
or modified on appeal, and thus there is no divided juris- 
diction between the clerks and the judge. The whole pro- 
cedure is in the court and has its sanction. Jones v. 
Desern, 94 Ne C232; 34. See also, 1°N.C. Daw Re -15-. 

Same — Civil Actions. — It was pointed out in Brittain 
v. Mull, 91 N. C. 498, 502, that the clerk does not exercise 
power in respect to pleadings and practice to any consid- 
erable extent in civil actions (as. distinguished from 
special proceedings) because questions arising in such 
matters arise mainly in term time when the judge must 
act directly. This was due to the suspension act, but 
since the Crisp Act in 1919 the rule is otherwise. See note 
to section 1-12, and see the Editorial in 1 N, C. Law R. 199, 
So the clerk represents and is the court and has authority 
to exercise the discretionary powers conferred for the pur- 
pose of decreeing a sale of a decedent’s estate for the pay- 
ment of debts. Indeed the clerk implies the court in cases 
like this. Tillett v. Aydlett, 90 N. C. 551, 553. 

Same—Special Proceedings. — But in special proceedinzs 
he acts for the court in superintending the pleadings, prac- 
tice and procedure, and in making all proper orders and 
judgments therein unless his action is revised or modified 
by the judge upon appeal. Jones v. Desern, 94 N. C. 32, 
36; Adams v. Howards, 110 N. C. 15, 19, 14 S. E. 648. 

It has never been doubted that it was competent for the 
legislature to confer such jurisdiction upon the clerk. Bank 
v. Wilkesboro Hotel Co., 147 N. C. 594, 601, 61 S. E. 570. 

The word as used in Art. IV, section 28 of the constitu- 
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tion does not mean the court of the clerk. McAdoo vy. 
Benbow, 63 N. C. 461. 

Since the statute providing that a summary remedy 


against a railroad for damages caused by construction of 
the road over the land in favor of persons owning land 
may be begun either in or out of term by service of peti- 
tion upon the defendant, it is proper for the judge to ap- 
point commissioners as provided, if begun in term, but 
where the proceeding is begun in vacation the clerk may 
act for the court in the manner explained in these anno- 
tations. Click v. Western, etc., R. Co., 98 N. C. 390, 392, 
4°S..B 183: 

The reference in section 8-90 to “the court” “or a judge 
thereof’? refers to the clerk as well as the judge. Mills v. 
Biscoe Ijumber Co., 139 N. C. 524, 52 S. E. 200. 

The jurisdiction under section 26-3 is conferred upon the 
clerk by virtue of this section. Bank vy. Wilkesboro Hotel 
Go., 147° IN¢ Cxe594 "61 CS7 ek. 5705 

This section gives the clerk power to enter a judgment 
for the recovery of money. Bank vy. Wilkesboro Hotel 
Cal, 14h NS Cl 594 601s Glas. ataso7 0s 

Application of Section. — This section was cited in 
Pelletier v. Saunders, 67 N. C. 261, as authority for the 
proposition that the term ‘superior court” as used in 
section 28-81 means clerx of the superior court. 

Term Clerk Has Been Impliedly Read into § 1-461.—In view 
of this section it has been held that when the judgment in 
garnishment proceedings under § 1-461 is entered up, the ex- 


ecution is awarded as a matter of course and can be is- 
sued by the clerk without application to the judge. New- 
berry v. Meadows Fert. Co., 206 N. C. 182, 189, 173 S. 
‘E. 67. 


Stated in Ex parte Wilson, 222 N. C. 99, 22 S. E. 
262 (con. op.). 


(2d) 


Art. 2, General Provisions. 


§ 1-8. Remedies not merged.—Where the vio- 
lation of a right admits both of a civil and a crim- 
inal remedy, the right to prosecute the one is not 
merged in the other. (Rev., s. 353; Code, s. 131; 
CHCA cat C Se. 3085) 


Summons Served upon Person in Jail. — In view of this 
section it was proper to serve a summons and order of 
arrest upon the defendant while confined in jail upon failure 
to give appearance bond to answer for a secret criminal 
assault. White v. Underwood, 125 N. C. 25, 26, 34 S. &. 
104. 

Cited in Scales v. Wachovia Bank & Trust Co., 195 N. 
CR 2 75776, (143 Oona cos: 


§ 1-9. One form of action—The distinction 
between actions at law and suits in equity and 
the forms of such actions and suits are abolished, 
and there is but one form of action for the en- 
forcement or protection of private rights and the 
redress of private wrongs, which is denominated 
a civil actions (Revis) 3045). Codemsailss Gare 
Pose Constee til Vv asenl | Gans a0 Os) 


Effect upon Substantive Law—Torts. — Although there 
is but one form of action there are torts and contracts just 
as there were prior to the C. C. P., but there are not sev- 
eral forms of action as there used to be, and pleadings are 
not suited for different forms of action as they used to be, 
but are all suited to one form, whether the subject of the 
action be a tort or a contract. Bitting v. Thaxton, 72 N. 
C5541, *549: 

Same—Legal and Equitable Principles. — Although one 
tribunal deals out both law and equity, the principles oof 
law and equity remain separate and distinct, and it is 
just as important now as ever before to keep them sep- 
rate. Jordan v. Lanier, 73 N. C. 90, 92. 

But it is true that having but one tribunal causes the 
principles of law and equity to run into each other to 
some extent at least. ‘for an illustration, see Jordan v. 
Lanier, 73. N= C. 90;) 92; 

The defendant’s right of action by his counterclaim upon 
his unendorsed bond is still an equitable claim notwith- 
standing this section. Kiff v. Weaver, 94 N. C. 274, 279. 

‘Nature of Defense Immaterial. — Any defense either le- 
gal or equitable may be set up by the defendant in an ac- 
tion by the endorsee upon a non-negotiable note. Thomp- 
son v. Osborne, 152 N: C. 408, 67 S. E. 1029. 

Common Law Forms Immaterial. — Since the 
nical distinctions in the forms of actions were 
by this section, it is immaterial whether the 


old tech- 
abolished 
plaintiff's 
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remedy under the old practice was trespass or case. 
Sneeden v. Harris, 109 N. C. 349, 357, 13 S. E. 920. 
An exception to a complaint that it is for money had 


and received and as such cannot be maintained unless 
the money has been actually received by the defendant is 
not maintainable under this section regardless of the com- 
mon-law practice. Staton v. Webb, 137 N. C. 35, 38, 49 
Siete oo: 

Where parties are brought into court by summons, the 
plaintiff can file his complaint, alleging a legal cause of 
action, or an equitable cause of action, or can combine 
them as he may elect. Wilson v. Waldo, 221 Fed. 505, 507. 

Cited in Riddick v. Davis, 220 N. C. 120, 16 S. E. (2d) 
§62. 


§ 1-10. Plaintiff and defendant—In civil ac- 
tions the party complaining is the plaintiff, and 


the adverse party the defendant. (Rev., s. 355; 
oders- 19% C.-C Pows. 13; C. S. 400.) 


§ 1-11. How party may appear.—A party may 
appear either in person or by attorney in actions 
or proceedings in which he is interested. (Rev., 
geesnbe ode 6, 100°" Ce CP. *s: 423*"C.'S. 401.) 


This right is alternative. 
both by 


A party has no right to appear 
himself and by counsel. Nor should he be per- 
mitted ex gratia to do so. Abernethy v. Burns, 206 N. 
C. 370, 173 S. E. 899. See McClamroch y. Colonial Ice Co., 
AY Ne 00; G8 Sak. (20) 850: 

Cited in Buncombe County v. Penland, 206 N. C. 299, 305, 
173) 'S.. 4). ,609. 


§ 1-12. Feigned issues abolished and_ substi- 
tuted.—Feigned issues are abolished, and instead 
thereof, in the cases where the power formerly 
existed to order a feigned issue, or when a ques- 
tion of fact not put in issue by the pleadings is to 
be tried by a jury, an order for the trial may be 
made by the judge, stating distinctly and plainly 
the question of fact to be tried; and this order is 
the only authority necessary for a trial. (Rev., s. 
Beeereodess. 1557 5C7 GC. Pas, 154-8: 402.) 


Benefit of Feigned Issue Preserved. — See Harkey v. 
Houston, 65 N. C. 137. 

Effect upon Proper Parties. — Since feigned issues in 
seduction cases have been abolished, the woman and not 
her father is the real party in interest if she be of age. 
Hood v. Sudderth, 111 N. C. 215, 16 S. E. 397. 

Effect of Carrying Feigned Issue to Supreme Court. — 
When an action upon a feigned issue is carried to the Su- 
preme Court it will be dismissed. Blake v. Askew, 76 N. 
(On RPE 


§ 1-13. Jurisdiction of clerk—The clerk of the 
superior court has jurisdiction to hear and decide 
all questions of practice and procedure and _ all 
other matters over which jurisdiction is given to 
the superior court, unless the judge of the court 
or the court at a regular term is expressly re- 
ferred stom (h eves 6558s) Codeseoo1-. G.-C Pins 
208.) S. 4035) 


Cross Reference.—See also § 1-7. As to summons in civil 
actions and duties of clerk therewith, see § 1-89. 

Editor’s Note.—This section was passed in 1868 as a part 
of the C. C. P. It was a part of the scheme to simplify 
procedure and speed up litigation so that justice could be 
had much sooner and at less expense than was formerly 
possible. But due to the depressed financial conditions 
brought about by the civil war, the people were not de- 
sirous of a more speedy system of procedure for the rea- 
son that in actions for debts the unfortunate litigants 
might have more time in which to improve their financial 
conditions so that they might be able to discharge the 
judgments. Under pressure of such demand the legislature 
passed in the same year what is known as the “Bachelor 
Act” which suspended the operation of certain portions 
of the C. C. P. temporarily. The legislature of 1870 made 
the suspension more permanent by providing that the act 
should remain in force until otherwise provided. The sus- 
pension act became chapter 18 of Battle’s revisal, was in- 
corporated in the Code as chapter 10 of the C. C. P.. was 
carried forward in subsequent revisals (see Bynum v. Powe, 
97 N. C. 374, 381, 2 S. E. 170), and remained in force until 
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1919 when the legislature passed what is known as the 
“Crisp Act’ restoring the- suspended provisions of the C. 


Cc. P. (See post, section 1-89), 
bell, 179 N, .C. 413, 415, 102 S. E. 
N2 Ce Baw R.. 199. 

The effect of the suspension act was far-reaching, many 
sections having been totally suspended while others were 
suspended only in art. The editor’s notes under the 
particular sections will point out the effect upon such sec- 
tions. 

The suspension act was chiefly directed at the portions of 
the C. C. P. which gave the clerk of the superior court 
power to decide questions of practice, procedure and other 
such matter out of term time. Hence this section was 
modified by the act. To prevent this section from operat- 
ing in the class of cases named above, the act provided 
that the summons in all civil actions should be made re- 
turnable to the court in term time and that questions of 


See Campbell v. 
TSR 


Camp- 
See Editorial in 1 


pleading, practice and procedure should be determined 
during term time only. Therefore in such _ cases 
the operation of this section was totally sus- 
pended. But the suspension act did not affect special 


proceedings and in such cases the clerk continued to ex- 
ercise the power hereby conferred upon him, except as 
such authority may have been modified or affected by 
subsequent statutes. Jones v. Desern, 94 N. C. 32, 35; 
Warden v. McKinnon, 94 N. C. 378, 387; Brittain v. Mull, 
91 N. C. 498. 

With the passage of the Crisp Act this section is in full 
force and effect and should be construed in connection with 
section 1-89 where the terms of the recent act will be found. 
See Campbell v. Campbell, 179 N. C. 413, 415, 102 S. E. 737. 


Constitutionality of Suspension Act.—The constitutional- 
ity of the suspension act was attacked in McAdoo v. Ben- 
bow, 63 N. C. 461, upon the ground that the constitution re- 
quired the clerk to hear and decide all questions of practice 
and procedure, but it was held that the constitution made 
no such provision and that the legislature had power there- 
under to make such regulations. Although there was one 
dissent to the holding, it became to be universally recognized 
as the law until the Crisp Act of 1919. Bynum v. Powe, 97 
Noe Cr or Agron Sun ras Oe 


Nature of Clerk’s Power. — In exercising the jurisdiction 
herein conferred, the clerk is no more than a servant of the 
court, subject to its supervision in the manner provided else- 
where by statute. Turner v. Ilolden, 109 N. C. 182, 186, 13 
Sao Maxwellexre Blain, 95 N.JCasl7octse Brittain, :v. 
Mull, 91 N. C. 498, 502. 

As was indicated in McAdoo vy. Benbow, 63 N. C. 461, 464, 
the jurisdiction is conferred upon the court, and not upon 
the clerk. He is merely an instrument in performing his 
functions. Thus there is no divided jurisdiction between 
the clerk and judge, but they both function as officials of 
the same court exercising but one jurisdiction. Jones v. 
Desern, 94 N. C. 32, 35. 

Upon appeal from the rulings of the clerk, in vacation, 


upon procedural motions in pending civil actions, the ju- 
risdiction of the superior court is not derivative but the 
judge hears the matter de novo. Cody v. Hovey, 219 N., 


C369, 4S. Fs (2d) 30: 

Regularly, in special proceedings (since the act of 1919 in 
all proceedings, see the editor’s note to this section) the 
pleadings should be made up and perfected by the Clerk, act- 
ing as and for the Court. Indeed, he so makes all the 
orders and judgments in the course of the proceeding, ex- 
cept in some exceptional respects, otherwise expressly pro- 
vided for. Brittain v. Mull, 91 N. C. 498; Wharton v. 
Wilkerson, 92 N. C. 407; Loftin v. Rouse, 94 N. C. 508, 509. 

The Court in term, should not do more than to direct the 
Clerk to perfect the pleadings and to allow or disallow 
amendment according to law. If the Clerk should proceed 
and make decisions of questions of law, with which a party 
should be dissatisfied, such party might appeal, and in 
that way the decision of the Judge would become that of the 
Court. It was the duty of the Clerk to make all proper 
orders of reference, as well as other orders and judgments 
in the course of the proceeding. If he should err in such 
respect, an appeal might be taken as indicated above. 
Loftin v. Rouse. 94 N. C. 508, 510. 

It was not the duty of the Judge in term, after the issues 
were tried—there being no question of law to be decided, 
—to direct the Clerk what to do, or to make an order re- 
manding the case to the Clerk. The latter ought to have 
proceeded without an order, and heard and determined the 
case upon its merits, subject to the right of appeal to the 
Judge. Brittain v. Mull, 94 N. C. 595, 599. 

Same—To Grant Equitable Relief.—The C. C. P. does not 
give the clerk power to make an order granting affirmative 
cquitable relief. Equitable relief must be set up in the an- 
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swer as a defense and then the clerk has power to hear 
all questions herein permitted. See Vance vy. Vance, 118 N. 
C.864, 24'S.) 6.768; Braga ve Lyon, 93 eNenG, ol. 

Same—Effect of Failure of Clerk to Decide Questions. — 
We are not authorized to decide the questions of law pre- 
sented by the pleadings and the issues of fact found by the 
jury, because they have not been decided by the Clerk, act- 
ing for the Court, and, upon appeal, *by tbe Judge. It is 
the duty of the Clerk, acting for the Court, to decide what- 
ever question may be presented, and to make all proper 
orders. Brittain v. Mull, 94 N. C. 595, 599. 

Amendments after Joinder of Issues.—Where, in special 
proceedings, the pleadings are made up before the Clerk, 
and upon joinder of issues are transferred to the Court in 
term, the Judge has power to allow amendments, or he may 
stay the trial and remand the papers to the Clerk, in order 
that he may consider a :notion to amend. Loftin v. Rouse, 
94 N. C. 508. 

Same—Remanding Order Interlocutory. — An order re- 
manding the papers to the Clerk, in order that he may hear 
a motion to amend the pleadings, to the end that an account 
should be taken, is interlocutory and does not impair a sub- 
stantial right, and cannot be appealed from. Loftin v. 
Rouse, 94 N. C. 508. 

Application to Special Proceedings.—See the editor’s note 
to this section. Proceedings to obtain partition, dower and 
the like are special pruceedings, Jones v. Desern, 94 N. C. 
32, 35. So is a proceeding by creditors to compel an ad- 
ministrator to an account and payment of the debts of the 
estate. Brittain v. Mull, 91 N. C. 498; Warden v. Mc- 
Kinnon, 94 N. C, 378, 387. 


And the granting of a warrant of attachment was a 
special proceeding. Cushing .\. Styron, 104 N. C. 338, 339, 
10S." HS i258. 


Stated in Ex parte Wilson, 222 N. C. 99, 22 S. E. (2d) 
262 (con. op.). 


SUBCHAPTER II. LIMITATIONS. 


Art. 3. Limitations, General Provisions. 


§ 1-14. When action commenced.—An action is 
commenced as to each defendant when the sum- 
mons is issued against him. (Rev., s. 359; Code, 
s;, (Glew. sO stews 40nC.'S. 404.) 


When Statute Adopted.—The statutes of limitation ap- 
pearing in the following sections did not become effective 
until the adoption of the C. C. P.; prior to that time the stat- 
ute of presumptions was in force. Crawford v. McLellan, 
87) Noe, BiG: 

The statutes prescribine limitations in the code displace 
those contained in the Revised Code. Lynn vy. Lowe, 88 N. 
C. 478, 483. 

Subchapter Exclusive. — All civil actions must be com- 
menced within the periods prescribed in this subchapter, 
“except where in special cases a different limitation 1s 
prescribed by statute.’’ Woody v. Brooks, 102 N. C. 334, 340, 
9 S. E. 294. 


Modes of Commencing Action.—There are only two ways 
by which a civil action may be commenced: 1. By issuing 
a summons; 2. By submitting a controversy without ac- 
tion. When the former method is resorted to the action is 
commenced when the summons is issued, and not until that 
is done. But if the defendant sees proper to do so he may 
appear without a summons and thereby waive its issuance. 
McClure v. Fellows, 131 N. C. 509, 42 S. E. 951. 

Any form of action or special proceeding in this State 
must always be commenced by summons or attachment, 
Morris v. House, 125 N. C. 550, 560, 34 S. KE. 712. 


What Constitutes Issuing of Summons. — The word “‘is- 
sue,’ means going out of the hands of the clerk, expressed 
or implied, to be delivered to the Sheriff for service. If the 
clerk delivers it to the Sheriff to be served, it is then is- 
sued; or if the clerk delivers it to the plaintiff, or some 
one else, to be delivered by him to the Sheriff, this is an 
issue of the summons; or, as is often the case, if the sum- 
mons is filled out by the attorney of plaintiff, and put in the 
hands of the Sheriff. This is done by the implied consent 
of the cl -k, and constitutes an issuance from the time it 
is placed in the hands of the Sheriff for service. But a 
summons simply filled up and lying in the office of an at- 
torney, would not constitute an issuing of the summons. 
Nor would the fact that a summons was filled up and held 
by the clerk for a prosecution bond constitute the issuing of 
a summons, until the bond is given, or at least until it 
goes out by the consent of the clerk for the purpose of be- 
ing served on the defendant. Webster v. Sharpe, 116 N. C. 
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466, 471, 21 S. E. 912; Pettigrew v. McCoin, 165 N. C. 472, 
SIvS 3) Bei 

Notwithstanding the omission of the signature of the 
clerk, or the omission of the seal, it has been held sufficient 
where the clerk actually issued it, but where the clerk gave 
a blank summons to counsel who filled it out without either 
the seal or the signature of the clerk and had it served with- 
out giv'ng the clerk an opportunity to pass upon the suffi- 
ciency of the undertaking, the summons was too defective 
to constitute a comtaencement. Redmond y. Mullenax, 113 
IN, (GP505; S112 918 Se 708) 

Effect of Defective Summons.—If a paper bear internal 
evidence of its official origin, and of the purpose for which 
it was issued, it comes within the definition of original proc- 
ess. It may be amended to conform to the requirements of 
a perfect summons, and be considered as issued in the first 
instance. But, unless there is something upon the face of 
the paper which stamps upon it unmistakably an official 
character, it is not a defective summons, but no summons at 
all, and cannot be considered the commencement of an ac- 
tion. Redmond v. Mullenax, 113 N. C. 505, 510, 18 S. E. 708. 

Issuance Does Not Confer Jurisdiction—While an action 
is commenced as to each defendant when the summons is 
issued against him, jurisdiction of the cause and of parties 
litigant can be acquired only by a legal service of process, 
unless there is an acceptance of service or a general ap- 
pearance, actual or constructive. Hatch v. Alamance Co., 
183 N. C. 617, 112 S. E. 529. Bernhardt v. Brown, 118 N. C. 
700, 701, 24 S$. E. 527; Vick v. Flournoy, 147 N.C. 209; 
60 S. E. 978; Warlick v. Reynolds, & Co., 151 N. C. 606, 66 
G. B.r657).21- Ro Ohad ais 

Cited in Massachusetts Bonding, etc., Co. v. Knox, 220 
NG 725, A8 Sy H. . (2d) w436, 138 Ae RA 1498 diss op.). 


§ 1-15. Statute runs from accrual of action; 
pleading.—Civil actions can only be commenced 
within the periods prescribed in this chapter, 
after the cause of action has accrued, except 
where in special cases a different limitation is pre- 
scribed by statute. The objection that the action 
was not commenced within the time limited can 
only be taken by answer. (Rev., s. 360; Code, s. 
1S85 > Cy oP. is. 11 te CeO G0 


Section not Statute of Presumptions.—Now we have no 
statute of presumptions. This section prescribes a statute 
of limitations only. Helm Co. vy. Griffin, 112 N. C. 356, 358, 
16 See. 1023) 

This section applies to actions wherein formal pleadings 
are required to be filed and not to proceedings in the na- 
ture of a controversy without action upon an agreed state- 
ment of facts for the distribution of funds arising from a 
foreclosure sale. In re Gibbs, 205 N. C. 312, 171 S. E. 55. 

Necessity of Cause of Action or Claim. — If there is no 
claim or cause of action the statute will not run. ‘This 
principle is recognized by this section and there is nothing in 
sec. 1-49 which conflicts with it. Miller vy. Shoaf, 110 N. C. 
319, 324, 14 S. E. 800. 

Necessity of Pleading Statute. — It is familiar learning 
that the statute of limitations is not available unless pleaded, 
Guthrie v. Bacon, 107 N. C. 337, 12 S. E. 204; Randolph vy. 
Randolph, 107 N. C. 506, 12 S. E. 374; and this is required 
by the statute. Albertson v. Terry, 109 N. C. 8, 10, 13 S. 
EH, 713;King. v./-Powell, 127 N. «Gel, diese 1S. Re opomn ae 
facts will suffice. Pipes v. Lum. Co., 132 N. C. 612, 44 S. 
Ewe, 

It is error for the judge to instruct the jury where the 
statute of limitations is not ,leaded that the plaintiff can 
not recover. Pegram v. Stoltz, 67 N. C. 144, 146. 

Manner of Pleading.—It was-+ unquestionably true under 
the former system, where an equitable claim appeared upon 
the face of the bill to be barred by lapse of time, or the 
statute of limitations, that it might have been taken ad- 
vantage of by demurrer, and that it need not be specially 
pleaded, but the statute now requires it to be pleaded, and 
no distinction is made in this respect between equitable and 
legal causes of action. Guthrie v. Bacon, 107 N. C. 337, 
339, 12 S. E. 204. 

The statute of limitations cannot be pleaded in a demur- 
rer, but must be taken advantage of only by answer, by 
express provision of the statute. In. Bacon y. Berry, 83 
N. C. 124, 125, the defendant demurred because more than 
seven years elapsed since the rendition of the judgment 
when the suit was commenced. ‘The court held that it 
was, in fact, a plea of the statute of limitations, which 
must be set up in the answer, it being an objection that 
can never be taken by demurrer, citing Green v. North 
Carolina R. Co., 73 N. C. 524. See also Kahnweiler y. An- 
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derson, 78 N. C. 133; King v. Powell, 127 N. C. 10, 11, 37 
S. E. 62. If the facts are admitted, the court may pass 
on the question of the bar, as in Ewbank v. Lyman, 170 
N. C. 505, 87 S. E. 348. It was held in Long v. Bank, 81 
N. C. 41, at p. 46, that even if the statutory bar is appar- 
ent on the face of the complaint, it could not be pleaded 
except by answer, and not by demurrer or motion to 
dismiss. The same was held in Oldham v. Rieger, 145 
N. C. 254, at p. 259, 58 S. E. 1091, and the reason why such 
a thing cannot be done is fully stated, in addition to the 
positive requirement of the statute as the best of reasons, 
and a demurrer alleging that time had elapsed was in 
that case characterized as a “speaking demurrer.” Nor 
could the bar of the statute be raised by a motion to dis- 
miss. Oldham v. Rieger, supra; Moody v. Wike, 170 N. 
©, 541,543, 87 S:. HE. 350. 

Under this section limitation on foreclosure of tax sale 
certificate cannot be taken advantage of by demurrer. Lo- 
gan v. Griffith, 205 N. C. 580, 172) 8. E.. 348. 

Application to Possessory Titles. — The rule does not 
apply to possessory titles, which are more in the nature 
of presumptions than strict limitations. Commonwealth 
Mut. Fire Ins. Co. v. Edwards, 124 N. C. 116, 32 S. E. 404. 

Accrual of Cause Illustrated. — The statute of limita- 
tions where a party dies pending action begins to run from 
the date of the appointment of the administrator, and the 
plea of the statute must be set up in the answer. Lynn 
v. Lowe, 88 N. C. 478. ' 

Where one pays another upon a debt which is uncertain 
in amount and takes an acknowledgment to a refund if 
overpaid, the statute does not begin to run against the 
agreement to refund until after the amount of overpay- 
ment is ascertained. Falls v. McKnight, 14 N. C. 421. 

The defendant administrator, according to his own ad- 
mission assuming to act as plaintiff’s agent in the col- 
lection and application of the rents, cannot plead the Stat- 
ute of J,imitations unless there was a demand and a re- 
fusal, and then only from the time thereof. Shuffler v. 
Turner, 111 N, Ci 297, 16-$.. FE. 417. 

A cause of action against the guarantor on a note ac- 
crues upon the maturity of the note and the failure of the 
maker to pay same according to its tenor. Hall v. Hood, 
SSIs Gie59, 979 Ss) B27. 

Where a municipal corporation constructs 
tem which empties quantities of raw sewage 
noxious matter in a stream, which matter is periodically 
washed upon contiguous lands by freshets, in an action 
against the city by the owner of the land, all damages to 
the land based on trespass occurring prior to three years 
before the institution of the action are barred by the three- 
year statute of limitations under this section and_ section 


a sewer sys- 
and other ob- 


1-52. Lightner v. Raleigh, 206 N. C. 496, 174 S. E. 272. 
Cited in McNeill v. Suggs, 199 N. C. 477, 480, 154 S. 
E. 729. 

§ 1-16. Defenses deemed pleaded by insane 


party.—On the trial of any action or special pro- 
ceeding to which an insane person is a party, such 
insane person is deemed to have pleaded specially 
any defense, and shall on trial have the benefit of 
any defense, whether pleaded or not, that might 
have been made for him by his guardian or at- 
torney under the provisions of this chapter. The 
court, at any time before the action or proceeding 
is finally disposed of, may order the bringing in, 
by preper notice, of one or more of the near rela- 
tives or friends of the insane person, and may 
make such other order as it deems necessary for 
his proper defense. (Rev., s. 361; 1889, c. 89, s. 
2: C. $. 406.) 

Applicable against Stat: Institutions.—The superintendent 
of the State Hospital cannot recover compensation against 
guardian of insane person for the maintenance of his ward 


for more than three years preceding the bringing of the ac- 
tion. State Hospital v. Fountain, 129 N. C. 9, 39 S. E. 
ee of Family.—If there was ever a time when the 
family of an insane person ought to be heard, it would 
seem that a petition for the appointment of a receiver for 
an insane person confined in the state asylum is one. In re 
Hybart, 119 N. C. 359, 36t, 25 S. E. 963. See Farmers, etc., 
Bank v. Duke, 187 N. C. 386, 392, 122 S. E. 1. 


§ 1-17. Disabilities-—A person entitled to com- 
mence an action, except for a penalty or forfei- 
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ture, or against a sheriff or other officer for an 
escape, who is at the time the cause of action 
accrued either— 


1. Within the age of twenty-one years; or 

2. Insane; or 

3. Imprisoned on a criminal charge, or in exe- 
cution under sentence for a criminal offense; 


may bring his action within the times herein 
limited, after the disability is removed, except in 
an action for the recovery of real property, or to 
make an entry or defense founded on the title to 
real property, or to rents and services out of the 
same, when he must commence his action, or 
make his entry, within three years next after the 
removal of the disability, and at no time there- 
after. (Rev., 8: 362: Code, ss. 148, 163; C. C. P., 
SS. 27, 142; 1809; «Tes Coase 4072) 


Editor’s Note. — In 1899 the legislature struck the pro- 
visions which made coverture a disability on par with the 
others enumerated in this section. See Weathers v. Bor- 
ders, 124 N. C. 610, 617, 32 S. E. 881; Berry v. Ritter Lum- 
ber Co:, 141 N. C: 386, 54 So By 278; 

But the statute provided that the time elapsing before 
its passage can not be counted against a married woman 
in actions of ejectment, and in other actions it should not 
apply to actions pending at its passage Lafferty v. Young, 
125 N. C. 296, 297, 300, 34 S. E. 444; Swift v. Dixon, 131 N. 
C42 ede tore. 458. 

Applicable to Idiot. — The statute of limitations does not 
run against an idiot by reason of the excepting clause in 
this section. Outland v. Outland, 118 N. C. 138, 23 S. E. 
972. 

Detention in Asylum by Defendant’s Wrongful Act.— 
Where plaintiff’s cause of action was based upon the al- 
leged wrongful act of defendant in causing plaintiff’s de- 
tention in an insane asylum, defendant will not be al- 
lowed to take advantage of his own wrong, and as to de- 
fendant, plaintiff was non sui juris for the period during 
which plaintiff was detained, and the statute of limitations 
did not run against plaintiff’s cause of action during that 
period. Jackson v. Parks, 216 N. C. 329, 4 S. E. (2d) 873. 

Former Law Unchanged. — There is nothing in this sec- 
tion which changes the law as it formerly existed. Fred- 
erick v. Williams, 103 N. C. 189, 9 S. E. 298. 

Section Relates to True Title. — Adverse possession re- 
lates only to the true title, and the exemptions in the stat- 
ute as to those under disability can apply only to one 
having by virtue of his title a right of entry or of action. 
Berry v. Ritter Lumber Co., 141 N. C. 386, 54 S. E. 278. 

Effect of Defects of Other Sections. — The criticism to 
which section 1-38 may be subjected in misreciting other 
intended sections cannot affect the application of this section 
to the previously limited actions for real property, to which 


these are expressly made subject. Clayton vy. Rose, 87 
Ne) Gre 106s tten 
Three Year Period Enforced. — In case of infancy, even 


after the expiration of the time of the limitation, an action 
may be brought within three years after full age. Camp- 
bell v. Crater, 95 N. C. 156, 12°; and if not brought within 
that time the action is barred. Clendenin vy. Clendenin, 181 
N. C. 465, 472, 107 S. E. 458. Dissenting Opinion. 

Seven years’ adverse possession under color, is no bar 
to an action of ejectment, where the person entitled toa 
commence the same is an infunt at the time the title to 
the land descended to him, and sues within three years 
next after full age. Clayton v. Rose, 87 N. C. 106, 

If land is held adversely to an insane person for such 
length of time as would ‘ar his recovery if sane, such 
insane person, or those claiming under him, must com- 
mence an action within three years after the disability 
of insanity is removed, else their rights to recover will be 
barred. Warlick v. Plonk, 103 N. C. 81, 9 S. E. 190. 

Effect of Disability Continuing Through Life. — If the 
disability continued during life, and for a period there- 
after sufficient to complete the prescribed time of seven 
years, the title would be perfected in the occupant, sub- 
ordinate only to a right in the heir to sue for the recovery 
of the land for the space of three years next after his 
death. The running of the statute against the action and 
to consummate the title would be concurrent after the 
decease of the grantor. Ellington v. Ellington, 103 N. C. 
54, 57, 9 S. E. 208. 

Effect of Guardian Having Right to Sue. — Culp v. Lee, 
109 N. C. 675, 678, 14 S. E. 74, has no application to actions 
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for the recovery of realty when the legal title is in the 
person under disability. The court held that the distrib- 
utees having had a general guardian, the executor, hav- 
ing been exposed to an action by him for the full period 
prescribed by the statute, was protected by the lapse of 
time. Cross v. Craven, 120-N. C. 331, 332, 333, 26 S. E. 940. 

The failure of the guardian to institute actions which he 
has the authority and duty to bring on behalf of*his ward 
is the failure of the ward, entailing the same legal con- 
sequences with respect to the bar of the statutes of limi- 
tation. Johnson wv! Pllotmiite sins. (Co:...-217 N. (Cs 139,07 
Si Bd): 1475.4 125: AR ee ee oo: 

Running of Statute Where No Final Account Filed. — 
When no final account has been filed, the statute begins to 
run from the arrival of the ward at age. Self v. Shugart, 
135) Ni (C57185,91875647 aoa Be 484. 


§ 1-18. Disability of marriage—In any action 
in which the defense of adverse possession is re- 
lied upon, the time computed as constituting 
such adverse possession shall not include any 
possession had against a feme covert during cover- 
ture prior to February thirteenth, one thousand 
eight hundred and ninety nine. (Rev., s. 363; 1899, 
Cn Sees See ome Caro a408)) 


Cross References.—As to constitutional provision concern- 
ing property of married women, see the North Carolina Con- 
stitution, Article X, § 6. As to status of married women 
in civil actions and with reference to property in general, 
see § 52-1. 

Purpose of Section. — This section is a part of the major 
stroke of the law to free the married woman from the 
merged identity fiction which deprived her of a legal ex- 
istence. Other secticns are §§ 52-1 et seq. See 2 N. C. 
Law Rev. 181. 

Coverture Not Defense Since 1899.—Under the provisions 
of this section, and sections 52-1 et seq., passed in pur- 
suance of Article X, section 6, of our State Constitution, 
husband and wife are authorized to contract and deal with 
their separate property, subject to specific exceptions as 
if they were unmarried. Roberts v. Roberts, 185 N. C. 
566, 4180. E..9. 

Since the passage of this section if the feme covert’s 
right of entry and title were defeated by defendants’ ad- 
verse possession for seven years under color before the ac- 
tion was commenced, the plea of coverture will not avail 
her. Bond vy. Beverly, 152 “. C. 56, 57, 67 S. EB. 55. 

Since the passage of this section coverture is not a de- 
fense in bar of the running of the statute of limitations. 
Carter v. Reaves, 167 N. C. 131, 83 S. EB. 248. 

In a suit to cancel deeds because of the mental incapac- 
ity of the grantor to make them, and under which the 
defendant in possession claims ‘ttle by adverse possession 
under color, the coverture of the plaintiff will not avail 
her to repel the bar of the statute of limitations, which 
has run in favor of the defendant’s title. Butler v. Beil, 
IST Gass 06" 93. 1. 217; 

Section Contemplates True Owner. -—- A possession can- 
not well be adverse, within the meaning of this section, to 
any one who has no title or right of entry or action. It 
cannot be adverse to one who is a mere stranger to the 
true title and who has no claim whatever to the land, for 
he has no right to be barred by such a possession. It has 
sole reference to the owner of the title. Berry v. Ritter 
Lumber Co., 141 N. C. 386, 395, 54 S. E. 278. 

Effect of Statute upon Proof. — Until twenty years had 
elapsed since the passage of this section, one claiming titie 
by adverse possession had the burden of proving that the 
statute began to run prior to the disability of coverture. 
Holmes v. Carr, 172 N. C. 213, 90 S. E. 152. 


§ 1-19. Cumulative disabilities—When two or 
more disabilities coexist at the time the right of 
action accrues, or when one disability supervenes 
an existing one, the limitation does not attach 
until they all are removed. (Rev., s. 364; Code, 
ss. 149) 170-1@. (Ce Pesc 25s 9. Gl S409!) 


Editor’s Note. — By the phraseology of this section, it 
1s evident that cumulative disabilities will only prevent 
the running of a statute before it has started. Any num- 
ber, after the statute has once begun to run, will not sus- 
pend or arrest the operation. See Holmes v. Carr, 172 N. 
C. 213, 90 S. EB. 152. See also, sec. 1-20. 

Operation of Section Illustrated. — The disability of cov- 
erture supervened upon that of infancy, and the statute of 
limitations is suspended in language too explicit to be 
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capable of any other construction. Clayton v. Rose, 87 
N.C. 106; Cross v.*Craven, 120 N. C: 331,°332, 26 S? EB. 940, 
Epps v. Flowers, 101 N. C. 158, 160, 7 S. E. 680; Lafferty 
v. Young, 125 N. C. 296, 297, 300, 34 S. E. 444. 

This section can have no application when there is a 
clear running of the Statute for the period fixed after the 
disability 1s removed, as when an infant attains his ma- 
jority. Campbell v. Crater, 95 N. C. 156, 162. 

Significance of Length of Time of Disabilities. — The 
length of time elapsing during cumulative disabilities so 
long as the disabilities are continuous is immaterial. Epps 
v. Flowers, 101 N. C. 158, 161, 7 S. E. 680. 


§ 1-20. Disability must exist when right of ac- 
tion accrues.—No person may avail himself of a 
disability except as authorized in § 1-19, unless 
it existed when his right of action accrued. (Rev., 
31865; Codes: 1697 C Carats ease Caw 44 0) 


Running of Statute Cannot Be Stopped. — If the statute 
of limitations commences to run nothing stops it. When it 
begins to run against the ancestor, it continues to run 
against the heir, although the heir is under disability when 
the descent is cast. Frederick v. Williams, 103 N. C. 189, 
9 S. E. 298. See Clendenin v. Clendenin, 181 N. C. 465, 
4/2, 107" O. Lag 400 CASDULY, Vea talt, Lille Np Cen cole Lom sibs 
467. 

Principle Applied. — The principle of this section applies 
where the defendant is out of the state but left after the 
cause of action accrued. Blue vy. Gilchrist, 84 N. C. 239, 
241. It applies also in the case of insanity, see note under 
section 1-16; and applies formerly in the case of coverture, 
see note under sec. 1-18. 


§ 1-21. Defendant out of state; when action be- 
gun or judgment enforced.—If, when the cause 
of action accrues or judgment is rendered or 
docketed against a person, he is out of the state, 
action may be commenced, or judgment enforced, 
within the times herein limited, after the return 
of the person into this state, and if, after such 
cause of action accrues or judgment is rendered 
or docketed, such person departs from and re- 
sides out of this state, or remains continuously 
absent therefrom for one year or more, the time 
of his absence shall not be a part of the time 
limited for the commencement of the action, or 
the enforcement of the judgment. (Rev., s. 366; 
Code, .67 162) C4G." bP s,.41 4881 7 256 scale: 
Credited 


Retroactive Effect.—As a general rule statutes of this 
character apply to actions pending at the time they take 
effect provided the actions have not been barred by a pre- 
vious limitation. See Cox v. Brown, 51 N. C. 100. 

The general purpose of this section, taken in connection 
with the statute of limitation, is to give the person having 
an accrued .cause of action, or judgment, as_ prescribed, 
0; portunity substantially during the whole of the lapse of 
the time against him to bring his action or enforce his 
judgment. Armfield v. Moore, 97 N. C. 34, 37, 38, 2 S. E. 
347. . 
Nonsuit in Absence of Supporting Evidence.—Where plain- 
tiff resists under this section defendant’s plea of the stat- 
ute of limitations solely on the ground that defendant 
left the state prior to three years from the accrual of the 
cause of action, and defendant denies the allegation of non- 
residence, in the absence of evidence by plaintiff in sup- 
port of the allegation of nonresidence, defendant’s motion 
as of nonsuit is properly allowed. Savage v. Currin, 207 
N. C. 222, 176 S. E. 569. See § 1-25 and note thereto. 

The words ‘‘any person,” are employed to designate the 
person to be affected and embraced by the section, are very 
comprehensive, and there is rothing in its scope or purpose 
that excludes nonresidents. Armfield vy. Moore, 97 N. C. 
BEN EH SE ene ge Daa 

“The times herein limited’? means, and must mean, the 
time prescribed elsewhere in the Code, or in statutes 
amending or passed as substitutes therefor. The plain in- 
tent of the statute is to put nonresidents on the same foot- 
ing as residents, and not to protect them from an action 
unless they have been ior two years exposed to service of 
summons. Armfield v.' Moore, 97 N. C, 34, 2.S. E. 347; 
Williams v. Iron Belt Bldg., etc., Ass’n., 131 N. C. 267, 
269, 42 S. E. 607; Hill v. Lindsay, 210 N. C. 694, 188 S. E. 
406. 
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Sufficiency of Return to Start Statute. — Where the 
debtor was a nonresident of this State, but was here on 
visit of a day or two each year, sich visits would not 
have effect of putting the statute in motion. Armfield v. 


Moore; (97. Ni Ce 34,72°S.. 2.3547. 

The ‘return to the State,” specified by this section, as 
necessary to put the statute in motion, is a return with a 
view to residence—not a casual appearance in the state, 
passing through it, cr even making a visit here. Tee v. 
McKoy, 118 N. C. 518, 522, 24 S. E. 210. 

Same—Applicable Where Absence Started Before Accrual. 
—Where a debtor is out of the €tate at the time the cause 
of action accrues, the «-:.tute of limitation does not begin 
to run until he returns to this State for the purpose ot 
making it his residence. Armfield v. Moore, 97 N. C. 34, 
2a 5. i. 6347, 

When Running Suspended by Action. — It will be ob- 
served that this statutory provision prescribes and em- 
braces three distinct cases in which the statute of limita- 
tion will not operate as a bar because of the continuous 
lapse of the time prescribed next after the cause of action 
accrued, or judgment yas rendered or docketed; (1) Where 
the debtor was out of the state at the time the cause of 
action accrued or the judgment was rendered or docketed. 
This case may apply alike to a resident or nonresident 
debtor. In it time does not begin to lapse in his favor un- 
til he shall return to the State—not simply on a hasty visit 
of a day or two, at long intervals, but for the purpose of 
residence. And if, after such returns, he shall depart 
from the state for the purpose of residence out of it, or 
to sojourn out of it for a year or more, the time of his 
absence will not be allowed in his favor; it will be sub- 
tracted from the time that would have been so allowed if 
he had remained in the State. (2) When, after the cause 
of action accrued or the judgment was rendered or dock- 
eted, the debtor-resident or nonresident of the State—de- 
parted from and resided out of it, “the time of his ab- 
sence shall not be deemed or taken as any part of the 
time limited for the commencement of such action or the 
enforcement of such judgmert.’”’ (3) When. after the cause 
of action has accrued or judgment has been rendered or 
docketed, the debtor shall depart from the State, “‘and re- 
main continually absent for the space of one year or more,” 
the time of his absence shall not be allowed in his favor. 
Armfield v. Moore, 97 N. C. 34, 36. 2 S. EB. 347; Arthur 
v. Henry, 157 N. C. 393; °395, 73 S. EH. 206. 

The statute of limitations is suspended in the following 
cases: (1) When the person against whom a cause of ac- 
tion exists becomes a nonresident, whether he remain con- 
tinuously absent for a year or occassionally visits the 
state: (2) when such person retains his residence, but is 
absent from the state continuously for one year or mors. 
Lee v. McKoy, 118 N. C. 518, 24 S. EK. 210. 

When a person becomes a nonresident of the state it is 
not necessary that he should remain continuously out of 
the state one year to stop the running of the statute, nor 
would occasional visits to the state put the statute in mo- 
tion. Lee v. McKoy, 118 N. C. 518, 521, 24 S. E. 210. 

And this without exception of instances where a pro- 
ceeding in rem will lie against property situated here. No 
presumption of payment of the debt will be raised within 
the period allowed for the commencement of the action. 
Love v. West, 169 N. C. 13, 84 S, E. 1048. See concurring 
opinion. 

When Limitation Begins to Operate against Foreign 
Corporation. — An action against a foreign corporation to 
recover usury may be begun within two years from the 
time there is someone in the State upon whom service can 
be made. Williams v. Iron Belt Bldg., etc.,-Ass’n, 131 N. 
(P9267, 42) 'S; ELE 607. 

When Judgment in Personam Not Rendered. — Where a 
nonresident defendant of this state has had no personal 
service of summons made upon him and has not accepted 
service, and has no property herein subject to attachment 
or levy, a judgment upon publication of service under the 
provisions of this section, may not be rendered against 
him in personam, in an action for debt; and where so ren- 
dered it will be set aside. Bridger v. Mitchell, 187 N. C. 
Brae 1219S BE. 661. 

Section Not Applicable after Statute Has Run. — This 
section is not applicable after the statute of limitation has 
run. Southern R. Co. v. Mayes, 113 Fed. 84. 

Applicability to Actions in Rem. — This section is appli- 
cable to actions in rem as well as actions in personam, no 
exception being made. Love v. West, 169 N. G, 1354848. 
E. 1048. 

Applicability to Suits against Bail. — Proceedings against 
bail, in civil actions, are barred, unless commenced within 
three years after judgment against the principal, notwith- 
standing the principal may have left the state in the mean- 
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while. Albemarle Steam Nav. Co. v. Williams, 111 N. C. 
ee CY ts en On tree 

Applicable to Enforce Resulting Trust.—Where a cause of 
action to enforce a resulting trust has existed for more than 
ten years, but subtracting the length of time the trustee 
thereof had been out of the state, the elapsed time is less 
than ten years, then, under this section, the cause of ac- 
tion is not barred by the ten-year statute. Miller v. Miller, 
200 N. C. 458, 157 S. E. 604. 

Effect of Non-resident’s Ownership of Property in State. 
—The fact that a non-resident debtor has property within 
the State will not affect this Section, which suspends the 
operation of the Statute of Limitations for the period dur- 
ing which the person, against whom the demand is made, 
is out of the State. Grist v. Williams, 111 N. C. 53, 15 
S. E. 889. 

Non-Resident Foreign Corporations.—The statute of limi- 
tations does not apply to foreign non-resident corporations. 
Grist v. Williams, 111 N. C. 53, 15 S. E. 889; Alpha Mills v. 
Watertown Steam Engine Co., 116 N. C. 797, 804, 21 S. E. 
917. 

But it does apply to non-resident corporations as well as 
individuals. Alpha Mills v. Watertown Steam Engine Co., 
116 N. C. 797, 21 S. E. 917; Grist v. Williams, 111 N. C. 53, 
15 S. KE. 889; Green v. Hartford Life Ins. Co., 139 N. C. 309, 
310, 51 S. E. 887; Volivar v. Richmond Cedar Works, 152 N. 
Cor84in35 67) S5 WSs 425 152 eS Caos nloGase Ese 200; 

Effect of Corporation Service Statutes.—Sections 58-153, 
58-154, which authorize service of summons against non- 
resident insurance companies upon the Commissioner of 
Insurance, in no way abrogate or affect the suspension of 
the running of the statutes of limitation in such cases. 
That service can thus be had upon a non-resident corpora- 
tion may be a reason why the General Assembly shouid 
amend this section, so as .o set the statute running in such 
cases, but it has not done so and the courts can not. Green 
v. Hartford Life Ins. Co., 139 N. C. 309, 310, 51 S. EH. 887. 

Applicable to Operation of Sec. 1-53.—The existence of the 
conditions enumerated in this section will suspend the 
operation of sec. 1-53. Williams v. Iron Belt Bldg., etc., 
Ass’n, 131 N. C. 267, 269, 42 S. E. 607. 

Cited in Osborne v. Board of Education, 207 N. C. 503, 
SN4sel 77 See tinO42 


§ 1-22. Death before limitation expires; action 
by or against executor.—If a person entitled to 
bring an action dies before the expiration of the 
time limited for the commencement thereof, and 
the cause of action survives, an action may be 
commenced by his representatives after the ex- 
piration of that time, and within one year from 
his death. If a person against whom an action 
may be brought dies before the expiration of the 
time limited for the commencement thereof, and 
the cause of action survives, an action may be 
commenced against his personal representative 
after the expiration of that time, and within one 
year after the issuing of letters testamentary or 
of administration, provided the letters are issued 
within ten years of the death of such person. If 
the claim upon which the cause of action is based 
is filed with the personal representative within the 
time above specified, and admitted by him, it is 
not necessary to bring an action upon such clairn 
to prevent the bar, but no action shall be brought 
against the personal representative upon such 
claim after his final settlement. (Rev., s. 367; 
Code, s. 164: C..C.P., s..43; 1881,.c. 80;.C. S. 412.) 

I. General Consideration. 

II. Death of Creditor. 


III. Death of the Debtor. 
IV. Filing Claim. 


I. GENERAL CONSIDERATION. 

Cross References.—As to actions which survive to and 
against a personal representative, see § 28-172 et seq. As 
to actions which do not survive, see § 28-175. See also § 
1-74, As to final settlement of personal representative, see 
§ 28-121 and § 28-162 et seq. 

Editor’s Note.—This section was new with the C. C. P. 
It has remained unchanged since its insertion except that 
the last sentence was added by the act of 1881, and the 
proviso at the end of the second sentence by the act of 1919 

The section has been held to be an enabling and not a 
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disabling statute, and to apply only in those cases where, 
but for its interposition, a claim would be barred, Benson v. 
Bennett, 112 N. C. 505, 17 S. E. 432; Redmond v. Pippen, 
113 N. C. 90, 93, 18 S. E. 50; Humphrey v. Stephens, 191 N. 
C. 101, 131 S. E. 383; Geitner v. Jones, 176 N. Cr542'097 SPE. 
494, intending to enlarge and extend the time within which 
the action may be brought, and not to suspend the opera- 
tion of the statute, which continu-s to run. Irvin v. Harris, 
184 N. C. 547, 114 S. E. 818. It means that if at the time of 
the death of the debtor the claim is not barred, action may 
be brought within one year after the grant of letters to the 
personal representative in those cases where, in regular 
course, but for the interposition of this section, the claim 
would become barred in less time than one year from such 
grant. It was not intended to be a restriction on the 
statute of limitation so that a claim should become barred 
by the lapse of a year from the grant of letters, where, in 
regular course but for this section, it would not be barred 
till a later date. The object in view is that when the 
cause of action survives and is not barred at the time of 
the death, there shall be at least one year after the death 
of the creditor, or one year after the grant of letters of ad- 
ministration to the personal representative of the debtor, 
before action is barred. ‘This is conclusively shown by the 
words of the section, that if the party die defore the claim 
is barred action may be brought “After the expiration of 
the time limited, and within one year.” Benson v. Bennett, 
112 N. C. 505, 507, 17 S. E. 432; Coppersmith v. Wilson, 107 
NaGaolyeier os nis. 77. 

Formerly there was no such extension of time to prevent 
the bar of the statutes from becoming complete as is pro- 
vided in this section. Hawkins v. Savage, 75 N. C. 133; 
Bruner v. Threadgill, 88 N. C. 361. Patterson v. Wadsworth, 
89 N. C. 407, 409. 

Exception to General Rule—This section is an exception 
to the general rule that when the statutes of limitation 
once begin to run nothing can stop them. Matthews v. 
Petersc 1, 150 N. C. 134, 135, 63 S. E. 721. Winslow v. Ben- 
ton, 130 N. C. 58, 59, 40 S. E. 840. 

However, it should be observed that it has no application 
where the bar attached before death. Grady v. Wilson, 115 
N. C. 344, 347, 20 S. E. 518; Parker v. Hardin, 121 N. C. 57, 
58, 28 S. E. 20; Copeland v. Collins, 122 N. C. 619, 30 S. E. 
315; Winslow v. Benton, 130 N. C. 58, 59, 40 S. E. 840; 
V.ughan v. Hines, 87 N. C. 445, 450; Daniel v. Laughlin, 97 
N. C. 433, 437; Humphrey v. Stephens, 191 N. C. 101, 131 S. 
Ide speak 

And for that reason will not constitute an exception to the 
rule where such bar had attached at death. Nor will the 
section apply where the action is not barred within the year 
fixed by the section. 

To What Limitations Applicable-—The section only applies 
to the limitations prescribed in the Code of Civil Procedure. 
Hall v. Gibbs, 87 N. C. 4, 5, 6. 

Nothing will defeat the operation of this section except 
the disabilities mentioned in the statutes, fraud or certain 
other defenses of an equitable nature. Syme v. Badger, 96 
ING CO peeeice. ls Ol. 

When it is pertinent to the subject it must be taken in 
connection with section 1-47. Redmond v. Pippin, 133 N. C. 
90,9925 18S, Be 50. 


Applicability in Action to Subject Lands.—The heirs at 
law can successfully plead the statute of limitations against 
the administrator seeking to subject their lands to the 
payment of deceased’s debt as fully as he can against a 
creditor. Matthews v. Peterson, 150 N. C. 134, 63 S. E. 721. 

A personal representative who seeks to subject descended 
or devised lands to make assets for the payment of debts 
represents the creditors of the estate and in that capacity is 
entitled to any benefit or exception which the creditors 
might have in prosecuting the action against him including 
the benefits of this section. Smith v. Brown, 101 N. C. 347, 
CS ees 

When Section Begins to Run Against Insane.—This sec- 
tion, commences to run against an insane claimant only from 
the time of the qualification of his guardian. Irvin v. Har- 
ris, 182 N. C. 647, 109 S. E. 867. 


Whether Notes under Seal.—Where notes matured less 
than three years prior to the date of death of the maker, 
an action on the notes was not then barred by the three- 
year statute of limitation, and the filing of claim and the 
admission of it, in accordance with this section, would pre- 
vent the claim being barred, and any question as to whether 
the notes were or were not under seal becomes immaterial 
in this phase of the case. Lister v. Lister, 222 N. C. 555, 
562, 24 S. E. (2d) 342. 

Effect of Order to Add Parties in Supreme Court. — 
See Gertner v. Jones, 176 N. C. 542, 97 S. E. 494. 

Cited in 13 N. C. Law Rev. 60. 
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II. DEATH OF CREDITOR. 


Brought within Year of Creditor’s Death.—Actions up- 
on claims in favor of an estate of a decedent must be 
brought within one year of his death, without regard ta 
when administrator was appointed. Coppersmith v. Wilson, 
107° NOC ol, 32 Sy heer 

Construction upon Section.—Although it was held that a 
statute does not run against a party not in existence or un- 
der a disability or against such a person, it may be noted 
that Brawley v. Brawley, 109 N C. 524, 14 S. E. 73, does not 
change the construction placed upon this section that an 
action must be brought by a representative of a creditor 
within one year after his death, and against the representa- 
tive of a debtor in one year after taking out letters of ad- 
ministration, when it would otherwise have become barrel. 
Burgwyn v. Daniel, 115 N. C. 115, 119, 20 S. E. 462. 

Time is counted from the death of the decedent, in respect 
to claims in favor of the estate, because the law does not 
encourage remission in those entitled to administrations, 
and this notwithstanding what is said in Dunlap v. Hendley, 
N. C. 115. Coppersmith v. Wilson, 107 N. C. 31, 12 S. ¥. 
qe 

Same—Dunlap v. Hendley.—It is said in Dunlap v. Hen- 
dley, 92 N. C. 115, 117 that where the creditor died before the 
statute ran and the administrator brought action within the 
year after the death of the creditor but after the statute 
had run, it is questionable whether this section could help 
the case because the administrator should bring the ac- 
tion within the period of the statute of limitation and while 
it is running. ‘This position is clearly contradictory to the 
terms of the section and it was held in Coppersmith v. Wil- 
son, 107 N. C. 31, 12 S. E. 77, that notwithstanding the 
language used the action could be brought any time within 
the year. 

When Time Extended.—This section does not extend the 
life of a judgment beyond the ten years where the judy- 
ment creditor dies more than a year before the expiration 
of the ten-year limitation., Hughes v. Boone, 114 N. C. 54, 
LOS hn Gon 

The death of the judgment creditor did not suspend the 
statute. The effect was only to give one year’s time from 
the death of the creditor to the personal represen- 
tative to bring action, if otherwise it would have been bar- 
red by the lapse of ten years before such year had expired. 
Benson v. Bennett, 112 N. C. 505, 17 S. E. 432. But there was 
more than one year after the death of the creditor before 
the ten years expired, and therefore this section has no 
place. Hughes v. Boone, 114 N. C. 54, 56, 19 S. E. 63. 

Contract as to Limit Permissible.—A reasonable stipula- 
tion in a contract of carriage with a railroad company for 
an interstate shipment of goods, as to the time wherein 
suit may be brought for loss or damage, is a part of the 
contract between the parties, and being made without ex- 
ception, is not suspended by this section. Thigpen v. East 
Carolina Railway, 184 N. C. 33, 113 S. E. 562. 

Principle Illustrated.—Where the statute had not run at 
the infestate’s death, and the action was brought within 
one year after the issuing of the letters of administration, 
the action was not barred under this section notwithstand- 
ing that the ordinary statutory period had elapsed between 
the accrual. and the bringing of the action. Robertson v. 
Dunn, 87 N. C. 191; Mauney v. Holmes, 87 N. C. 428. 


Ill. DEATH OF THE DEBTOR. 


Section Mandatory.—Actions upon claims against the 
estate of a decedent must be brought in one year after ad- 
ministration. Coppersmith v. Wilson, 107 N. C. 31, 12 S. E. 
77; Winslow v. Benton, 130 N. C. 58, 40 S. E. 840. 


Running Arrested against Unrepresented Estate—Where 
Proceeding on Representative’s Bond.—Brawley v. Brawley, 
109 N. C. 524, 14 S. E. 73, held that the statute of limitation 
di’ not run to bar an cction by an administrator de bonis 
non against the representative and bondsmen of a deceased 
administrator while there was no administrator de bonis 
non—no one in esse who could bring sucl. iction. This would 
not apply to an action brought by the creditor, or a dis- 
tributee, or legatee, directly against the representative of 
the deceased executor, administrator or guardian and their 
sureties for breach of the bond. Benson y. Bennett, 112 N. C. 
505, 17 S. E. 432; Coppersmith v. Wilson, 107 N. C. 31, 12 
S. E. 77; Burgwyn v. Daniel, 115 N. C. 115, 119, 20 S. EB. 462. 


Flemming v. Flemming Qualified.—It is said in Flemming 
v. Flemming, 85 N. C. 127, 128, to be well settled that the 
death of the debtor after the cause of action has accrued 
will not suspend the running of the statute to the comple- 
tion of the prescribed time. This was intended to be the 
statement of a general principle, resting upon numerous ad- 
judications, and without reference to the modifications 
made by the words of the act recited, and to which atten- 
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tion was not at the moment of penning the sentence di- 
rected, and certainly with no intent to disregard or ignore 
the express statutory mandate. Mauney v. Holmes, 87 N. 
C. 428, 433. 

Applicable to Partners.—Notwithstanding that a deceased 
partner’s debt to his firm would have otherwise been 
barred by statute since his death, yet where no administra- 
tor has been appointed, the debt will not be barred until 
after one year from the appointment of an administrator 
unless more than ten years has elapsed since his death. 
Irvin v. Harris, 182 N. C. 656, 109 S. E. 871. 

Principle Ilustrated.—It was held that a claim reduced to 
judgment is barred by the ten years statute of limitation 
unless the claim was admitted by audministrator, or action 
was brought upon it, in one year after the expiration of 
the ten years on the appointment of administrator as pre- 
scribed by statute. Brittain v. Dickson, 104 N. C. 547, 10 
ene POL. 

Where judgment is obtained against an administrator who 
dies five years later and there was no further administra- 
tion until thirteen years later when steps were taken to 
collect the judgment, it was held that the ten year proviso 
applied to bar an enforcement. Fisher v. Ballard, 164 N. C. 
326, 80 S. E. 239. 

Where the period of limitation for a judgment was ten 
years, and some two months before it ran the judgment 
creditor died and no representative qualified until two and 
a half years later but in the meantime the debtor had died 
and his representative was not qualified until two years and 
eleven months after the death of the creditor, and the action 
was brought four months after the latter representative’s 
qualification, by virtue of this section it was not barred. 
Dunlap v. Hendley, 92 N. C. 115. 

Proviso—Issuing within Ten Years.—The proviso is a wise 
restriction to prevent the inconvenience <nd often the in- 
justice of collecting stale claims. Matthews v. Peterson, 
ASOwN a Cun 34.0136. Gs 1S, ely Z2L. 

When the letters of administration have been issued before 
the operative effect of the proviso the provision that such 
should have been issued within ten years from the death of 
the intestate is inapplicable. Matthews v. Peterson, 150 
WavGi1345,630S..E...721; 

There is no statutory provision which prevents the ex- 
piration of a judgment lien in case of death and administra- 
tion similar to that of the proviso. Matthews v. Peterson, 
1507 Gee 1345, 135,763 -S,.8721. 


IV. FILING CLAIM. 


Not Retroactive.—The last sentence of this section applied 
only to those claims that were filed at the time of the pas- 
sage of the act and were not then barred, It could not ap- 
ply to those barred when the act became effective. White- 
hurst v. Dey, 90 N. C. 542. 

Purpose of Filing Claim.—The ;urpose of the creditor then 
is, b, filing his claim with the abministrator, to avoid the 
running of the Statute against his debt, and to fix the debt 
by the admission of the persona! representative—the very 
reverse of presenting the claim for instant payment. 
Storestreet v. Frost, 123 N. C. 640, 650, 31 S. E. 836. From 
dissenting opinion. 

The word “‘filed’’ has reference, certainly, to the old cus- 
tom of stringing on a line or wire papers of value for 
past or future usefulness, or maybe both. The same end 
is subserved by tying togetier or bundling papers and 
labeling them or cataloguing them on rolls or lists for fu- 
ture use. Stonestreet v. Frost, 123 N. C. 640, 649, 31 S. E. 
836. From dissenting opinion. 

The filing of claim is intended to be of advantage to 
creditors who do not receive or who do not expect to re- 
ceive payment of their debts on presentation, in enabling 
them to leave with the personal representative a memoran- 
dum of their claims to save the trouble and expense of 
bringing suit, and to prevent the bar of the Statute of 
Limitations. And the act of the creditor in filing the claim 
is an admission on his part that he does not expect the im- 
mediate payment of the debt, but that he wishes the claim 
entered, “fied,” somewheic, in some way, by the personal 
representatives. Stonestreet v. Frost, 123 N. C. 640, 650, 31 
S. E. 336. From dissenting opinion. 

Notice to the executor for information is the prime purpose 
of the statute in requiring the claim to be filed and seems 
to be all that is necessary for his purpose, until he is ready 
to make a final settlement. Hinton \. Pritchard, 126 N. C. 
§) 40,735 S.e. 127. 

The term “filed” signifies that the claim is to be exhibited, 
for inspection, to the personal representative, for his ad- 
mission or rejection. It is not required of the creditor to 
part with the possession of the evidence of his claim. Hin- 
ton v. Pritchard, 126 N. C. 8, 35 S. E. 127. 

Sufficiency of Filing —Where an administrator, knowing 
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that his appointment is at the instance and solicitation of 
judgment creditors so that they might make collection im- 
mediately upon appointment, with memorandum of the judg- 
ment in hand, investigates and ascertains that the judg- 
ment has not been paid, and thereafter institutes proceed- 
ings to sell the lands of intestate to make assets to pay 
the judgment, claim on the judgment has been filed and ad- 
mitted by the administrator within this section. 
v. Stillman, 220 N. C. 361, 17 S. E. (2d) 336. 

Mere notice to an executor of a claim against the dece- 
dent’s estate, received without comment or approval by the 
executor, is not a filing of the claim within the meaning 
of this section, but where, after such notice, the executor 
carries the item as a debt on the books of the estate and 
reports it to the clerk as a debt owed by the estate, the 
executor’s approval will be inferred, and the statute will not 
operate as a bar. . Horne Corp. v. Creech, 205 N. C. 55, 
169 S. E. 794, 

Section Illustrated.—The exhibition by the Sheriff with- 
in one year of the date of adminstration to the administra- 
tor, of an execution issued in favor of the county against 
the intestate, which the administrator admits is correct and 
does not pay for want of assets—is a sufficient “‘filing’’ re- 
quired by this section, so as to render unnecessary an ac- 
tion to prevent the bar of Statute of Limitations. Stone- 
street v. Frost, 123 N. C. 640, 642, 31 S. E. 836. See dissent- 
ing opinion. 

In Stonestreet v. Frost, 123 N. C. 640, at pages 646 and 
647, 31 S. BE. 836, it is said that it is a sufficient “‘filing,’ 
when the claim is presented within the proper time to the 
personal representative and he, acknowledges the validity 
of the debt. “The creditor can never compel the admin- 
istrator to ‘string’ the claim. He has done his part when 
he has presented it to the administrator with sufficient 
certainty as to the nature and amount of the debt.” Justice 
v. Gallert, 131 N. C. 393, 394, 42 S. E. 850. 

Sufficiency of Presentation. — Where the plaintiff never 
presents his claim, or any proof of it, but simply announces 
its amount,. without response from the representative, the 
running of the statute is not arrested under this section. 
Flemming vy. Flemming, 85 N. C. 127, 131. 

Sufficiency of Admission. — A partial payment by the 
personal representative, without objection, is an unequivo- 
cal act from which an admission of the justice of the claim 
may be inferred. Hinton v. Pritchard, 126 N. C. 8, 35 S. 
Eeed27- 

When the personal representative does 
correctness of the claim filed with him in proper time, 
but filed his petition to make assets to pay it, this js 
strong proof that he admitted it. Woodlief v. Bragg, 108 
Ni (Gie571.016 (Sieh. 211, 

Same — Silence. — If a claim is presented in the form 
of a bill of particulars, and the representative refuses an 
explicit admission of denial, the plaintiff has the right to 
deem its acceptance without remark as arresting the rur- 
ning of the statute. Flemming v. Flemming, 85 N. C. 127, 
131. 

Effect of Admission. — The admission of the validity 
of a claim by an administrator, where presented within 
proper time, dispenses with any formal proof thereof. 
Justice v. Gallert, 131 N. C. 393, 42 S. E. 850. 

Claims not barred presented to the administrator in one 
year after letters granted and admitted by him need not 
be put in suit to prevent the bar of the statute pending 
the administration, nor can the heirs plead the statute as 
to them. Turner v. Shuffler, 108 N. C. 642, 13 S. E. 243. 

A distinct acknowledgment and promise made by an ex- 
ecutor or administrator and based upon a sufficient con- 
sideration imposes a personal liability upon the representa- 
tive, but does not take away the protection afforded by 
lapse of time to the estate represented. Fall v. Sherrill, 19 
N. C. 371; Oates v. Lilly, 84 N C. 643; Flemming v. Flem- 
ming, 85 N. C. 127, 128. 


Application to Heirs.—There is nothing in this 
which would seem to irdicate a suspension of the statute 
as to the personal representative only, leaving the heir at 
law to be protected by the lapse of time. Woodlief v. Bragg, 
NOSAIN OS Geos lb /e,na eee. all, 


The personal representative represents the deceased, and 
his admission of the correctness of a claim, unless im- 
peachment for fraud, will estop the heirs. Woodlief v. 
Bragg, 108 N. C. 571, 13 S. E. 211. 

Since the amendment of 1881 the heir is as much barred 
by the filing of the claim within the prescribed time and 
its admission by the personal representative, as he would 
be by the latter submitting to a judgment. It will be 
noted that the claim in controversy in Bevers v. Park, &8 
N. C. 456, was a cause of action accrued prior to the Code 
of Civil Procedure and this section did not apply to it at 


Rodman 


not deny the 
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all. Hall v. Gibbs, 87 N. C. 4; Woodlief v. Bragg, 108 N. 
CeSALaeloeouety Sauls 

Suit by Administrator Sufficient Notice of His Claim.— 
Harris v. Davenport, 132 N. C. 697, 44 S. E. 406. 

Not Applicable to Judgments. — Where a judgment had 
been obtained on a claim, the amendatory act of 1881 can 
have no application. Woodlief v. Bragg, 108 N. C. 571, 573, 
13 out cll, 


§ 1-23. Time of stay by injunction or prohibition. 
—When the commencement of an action is stayed 
by injunction or statutory prohibition, the time 
of the continuance of the injunction or prohibi- 
tion is not part of the time limited for the com- 
mencement of the action. (Rev., s. 368; Code, s. 
4673 CO) Cl PS sete gee. 413.) 


Nature of Operation upon Statute. — This section as 
its terms clearly impart, affects, and is intended to affect 
only a litigant’s right to prosecute an action in court as 
fixed by the statute, and does not as a rule operate to ex- 
tend or prolong a time limit or a property right as de- 
termined by the contract of the parties. Gatewood v. Fry, 
183 N= Carat Seaisemlt S.5 by. 412: 

Effect of Irregularity in Granting. — Mere irregularity 
in the granting of an injunction will not render it a nullity, 
so as to prevent the suspension of the statute of limita- 
tions, under this section, during the pendency of the in- 
junction. Walton v. Pearson, 8 N. C. 34, 35. 


§ 1-24. Time during controversy on probate of 
will or granting letters—In reckoning time when 
pleaded as a bar to actions, that period shall not 
be counted which elapses during any controversy 
on the probate of a will or granting letters of ad- 
ministration, unless there is an administrator ap- 
pointed during the pendency of the action, and it 
is provided that an action may be brought against 
Himeecrev. 6.369: Code, 5.1685 CC 475 
CaSe414.) 


Persons Protected. — This section applies only to protect 
creditors, there being no one for them to sue. Stelges v. 
Simmons, 170 N. C. 42, 8 S. E. 801. 

It does not apply to the heirs at law or devisees to nullify 
the protection given every one in adverse possession of 
realty for seven years under color of title, nor to invalidate 
a judgment rendered against the heir or devisee that the 
title to the property is in another. Stelges v. Simmons, 170 
N. ©.) 42; 46, 80 °S: E. 801. 


Effect Where No Representative during Contest. — ‘This 
section applies only where there is no administrator or 
collector during the contest. Hughes v. Boone, 114 N. 


C54) 1995S E563: 
Cited in Frederick vy. Williams, 103 N. C: 189, 191, 
E, 208; Ex parte Smith, 134 N. C. 495, 47 S. E. 16. 


oy Se 


§ 1-25. New action within one year after non- 
suit, etc.—If an action is commenced within the 
time prescribed therefor, and the plaintiff is 
nonsuited, or a judgment therein reversed 
on appeal, or is arrested, the plaintiff or, if 
he dies and the cause of action survives, his heir 
or representative may commence a new action 
within one year after such nonsuit, reversal, or 
arrest of judgment, if the cost in the original ac- 
tion have been paid by the plaintiff before the 
commencement of the new suit, unless the origi- 
nal suit was brought in forma pauperis. (Rev., 
s,-370:; Code. ss i42 plop wGLG.. P., ssi. oi p4bee19n5) 
ei 211, iseinCepaaias 

Cross References.—As tc actions which do and which do 
not survive, see § 28-172 et sea. As to actions in forma 
pauperis, see § 1-109 et seq. and § 6-24. 

Editor’s Notes. — This section was amended in 1915 hy 
adding the condition relating to costs. 

This section is mandatory as to the payment of costs 
prior to the commencement of the record action. Rankin 
vw, wOates, 183 Nz Cordl7) 1127S aoe: 

The words “new action,’ “new suit,” and “original suit” 
indicate a difference in the two actions though the causes 
may be identical. Cooper v. Crisco, 201 N. C. 739, 161 S., 
we 310: 

When Section Applies. — This section applies only when 


CIVIL PROCKDURE—LIMITATIONS 


§ 1-25 


the party would otherwise be barred from his right of ac- 
tion from the lapse of time prescribed by the statute of 
limitations relating to the cause of action. Grimes v. An- 
drews, 170 N. C. 515, 87 S. E. 341. 

It has been held in Bradshaw v. Citizens’ Nat. Bank, 172 
N. C. 632, 90 S. E. 789, that when both suits, as in this 
case, are brought within the time allowed by the general 
law, neither the section in question nor the amendment 
thereto requiring the prepayment of costs, applied for in 
such case it was not necessary to resort to it, nor could 
plaintiff be properly considered as proceeding under it, 
but, under the provisions of the general statute, establish- 
ing the time within which these actions should be brought. 
Summers v. Southern R. Co., 173 N. C. 398, 399, 92 S. E. 
160. 

Since the claim was not presented within the time limited 
before the first action was commenced, it is not protected 
from the operation of the statute after the nonsuit by this 
section. Royster v. Commissioners, 98 N. C. 148, 152, 3 
Sit e398 

While this section relating to the time of institution of 
an action in regard to the statute of limitations, provides 
that an action may be instituted within one year from judg- 
ment as of nonsuit, provided the original action was not 
brought in forma pauperis, a voluntary nonsuit will not 
bar a subsequent action even though the original action 
nonsuited was brought in forma pauperis. Briley vy. Rob- 
erson, 214 N. C. 295, 199 S. E. 73. 

Pendency of Action Suspends Statute. — An action for 
the recovery of real property, instituted against a tenant 
in common in adverse possession, suspends the running of 
the statute of limitations as to the cotenant then out of 
possession. J,ocklear v. Bullard, 133 N. C. 260, 45 S. E. 
580. 

The reason of the law is that the running of the statute 
should, in the very nature of things, be arrested as soon 
as the party has asserted his right by action. Locklear v. 
Bullaxdy 133 NewiGry 260, 9264, 45S Bae O80: 

This section applies to limitations generally, including a 
contractual limitation in a policy of liability insurance, and 
not solely to limitations which are strictly statutes of lim- 
itation. Carolina Transp., etc., Co. v. American Alliance 
Ins: (Go., e2l45NeiGs 5967 2000 Sie a atts 

Actions to Which Applicable. — This section has reference 
only to actions regularly instituted in the regular course 
of civil procedure, and does not embrace mere motions in 
an action or a motion for an execution upon a dormant 
judgment. This appears from the legal meaning of the 
terms employed and the obvious implication arising upon 
them, taken together, to express the legislative intent. 
The leading important yords are “an action,’”? “an action 
commended within the time prescribed therefor,” “a judg- 
ment therein,” “reversed on appeal,’ or ‘‘arrested,’” ‘“‘the 
cause of. action survived,” ‘‘a new action.” These words 
and such phraseology do not apply for the most part to 
motions and merely incidental proceedings. MclIlhenny vy. 
Wilmington Sav., ctc., Co., 108 N. C. 311, 313, 12 S. BE. 1001. 

The cause of action in the first suit may be identical with 
the cause in the second, but it does not follow that the 
prosecution bond, the bond of indemnity, or the leave given 
by the Attorney-General in the ‘first action can avail the 
defendant in the action last instituted. Cooper v. Crisco, 
201 NI 'Ce 7/59; 16D St. ie 310: 

Where a foreign receiver, under the mistake that special 
permission was necessary for him to sue in the courts of 
our state, has taken a voluntary nonsuit, and obtains per- 
mission to sue in our courts, and brings the identical action 
again within one year from the nonsuit, if the former ac- 
tion has not been barred by a statute of limitations appli- 
cable, the second action is in time if brought within one 
year from the time of the voluntary nonsuit. Van Kempen 
v. Latham, 201 N. C. 505, 506, 160 S. E. 759. 

Where a proceeding for compensation is instituted before 
the Industrial Commission, and the proceeding is dismissed, 
an action thereafter begun in the Superior Court by the 
widow as administratrix against the employer to recover 
for the employee’s wrongful death will not be considered a 
continuation of the proceedings before the Industrial Com- 
mission so as to relate back to the time of the institution 
of such proceedings, and the action instituted in the Su- 
perior Court is barred if not brought within one year from 
the employee’s death, there being a distinction between dis- 
missal of proceedings under the compensation act and a 
nonsuit entered in an action instituted in the Superior Court 
entitling plaintiff to institute a new action within one year. 
Mathis v. Camp Mfg. Co., 204 N. C. 434, 168 S, E. 515. 

Where the original action was instituted in the state court 
within less than three years after the cause of action ac- 
crued, and the present action was instituted in the federal 
court within less than a year after the nonsuit was taken 
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in the original action, there can be no question as to the 
protection of this statute being available. Federal Reserve 
Bank v. Kalin, 81 F. (2d) 1003, 1007. 

Where plaintiff took a voluntary nonsuit in the federal 
court on his cause of action to recover the penalty for 
usury, based on numerous separate transactions between 
the parties, and within a year thereafter he instituted four 
separate actions in the state court embracing the identical 
items declared on in the original action, and if the orig- 
inal action was instituted within the time prescribed, the 
four separate causes of action would not be barred by the 
statute of limitations. Marshall Motor Co. v. Universal 
Credit Co., 219 N. C. 199, 13 S. E. (2d) 230. 

Section as Extention of Time. — This section is an ex- 
tention of time beyond that allowed by the general stat- 
utes in the instances as stated, including nonsuit. Sum- 
mers v. Southern R. Co., 173, N. C. 398, 92 S. E. 169; 
Caldwell Land, etc., Co. v. Hayes, 157 N. C. 333, 72 S. ¥. 
1078. 

The time is extended because the new action is considered 
as a continuation of the former action, and they must be 
substantially the same, involving the same parties, the same 
cause of action, and the same right. Van Kempen v. Latham, 
aot IY. Cy 505. 513, 160S., B.. 759. 

Effect of No Cause Stated in First Action. — This sec- 
tion authorizes the commencement of a new action of the 
same cause of action within one year after reversal of 
judgment on appeal, though the first complaint was in- 
sufficient to state a cause of action. Woodcock y. Bostic, 
128N. CC. 243,-38 S. Es, 881. 

Where the cause of action of the first and second suit 
are identical this section applies notwithstanding that the 
first action was dismissed because of a failure to state a 
cause. Webb v. Hicks, 125 N. C.. 201, 202, 34 S. E. 395. 

Effect of New Cause of Action. — Where a new cause 
of action is alleged the original action is no protection as 
against the statute of limitations. Woodcock v. Bostic, 128 
Win ks. 240, 248, 36 o. . Sol. 

The statutory remedy against defunct corporations must 
be brought within the prescribed limitation and though an 
action is brought, but not in the proper manner, against 
the proper parties, this section will not apply to save the 
right of action from the statutory bar. WonGlahn v. De- 
Rosset, 81 N. C. 467, 468. 

Effect of Agreement Not to Plead Statute—An agreement 
in the original action not to plead the statute of limitations 
does not apply to the new action. Citizens’ Sav., etc., Co. 
v. Warren, 204 N. C. 50, 167 S. E. 494. 

Nonsuit Operates as Res Adjudicata Only Where Sec- 
ond Action Is Substantially Identical with First.—In order 
for a judgment of nonsuit to operate as res adjudicata in a 
subsequent action brought under the provisions of this sec- 
tion, it is required that the trial court find as a fact that 
the second suit is based upon substantially identical allega- 
tions and evidence as the first, and where the trial court 
hears no evidence and finds no facts its judgment dismiss- 
ing the action upon the plea of estoppel by the former 
judgment is prematurely and inadvertently made. Batson 
vy. City Laundry Co., 206 N. C. 371, 174 S. E. 90; Ingle v. 
Cassady, 211 N. C. 287, 189 S. E. 776. 

Burden of Proving Identity of Causes. — In action to re- 
cover lands wherein the plaintiff depends upon a nonsuit 
in a former action to repel the bar of the statute of limi- 
tation, it is necessary for him to bring himself within the 
meaning of the statute and show identity of parties, cause 
of action, and title, or that he is the “heir at law or repre- 
sentative” of the former plaintiff, the second action being 
regarded as a continuance of the writ in the first one; and 
it is insufficient if the plaintiff in the second action was 
a grantee of the plaintiff in the first one before the latter 
commenced his action. Quelch v. Futch, 174 N. C. 395, 93 
S. E. 899. 

Parol Evidence to Prove Nature of Action. — In an ac- 
tion to recover land parol testimony that a prior action 
brought without filing a complaint is identical with the 
present action is inadmissible. Young v. Atlantic Coast 
Line R. Co., 189 N. C. 238, 126 S. E. 600. See also Drink- 
water v. Western Union Tel. Co., 204 N. C. 224, 168 S. E. 
410; Little v. Bost, 208 N. C. 762, 182 S. E. 448. 

The question as to whether an action is a continuation 
of a former one so as to bring it within the provisions of 
this section is one of law to be decided from the original 
complaint, and when no complaint is filed in the prior ac- 
tion, the identity of the causes of action may not be 
shown by parol evidence. Motsinger v. Hauser, 195 N. 
©. 483, 142.S. FE. 589, 

Dismissal or nonsuit as to one defendant for misjcinder 
of parties and causes is a nonSuit within the provisions of 
this section, permitting plaintiff to institute another action 
within one year of nonsuit when the original action is in- 
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stituted within the time prescribed. Carolina Transp., etc., 
Co. v. American Alliance Ins. Co., 214 N. C. 596, 200 S. E. 
411. 

Limitation Where Second Action Brought in Equity. — 
The fact that more than one year had elapsed before the 
beginning of the present action, from the termination by 
nonsuit of the defendant’s action to recover for services 
rendered to her mother from the administrator does not 
bar her recovery upon her counterclaim, the same being of 
an equitable nature to ‘which this section has no applica- 
tion, under the facts of the case. Shell v. Lineberger, 183 
N. C. 440, 441, 111 S. E. 769. 


Dismissals — Want of Jurisdiction. — This section ap- 
plies where the first action was dismissed because the 
court in which it was brought had no jurisdiction. Webb 


Vi Hicks, 125) NieGe 2015, 26203455. 395. 

Application where Statute Not One of Limitation. — This 
statute contains no exception of cases under section 28-173, 
or of any other cases where the time prescribed for bringing 
the original action might not be strictly a statute of limita- 
tion. ‘There is no cause why the privilege to commence a 
new action within a year after nonsuit should not apply 
equally to all cases of nonsuit. The statute makes no dis- 
tinction, and there is certainly none in the reason of the 
thing, which is the same as to that class of cases as in 
any others. Meekins v. Norfolk, etc., R. Co., 131 N. C. 1, 
2, 42 S. E. 333; See Williams v. Iron Belt Bldg., etc., Ass’n, 
151 No Cy (2675) 269; 42 Sis 607 


Same — Actions for Death by Wrongful Act. — While 
the requirements of section 28-173, giving a right of action 
for death caused by the wrongful act, etc., is not in strict- 
ness a statute of limitation, but a condition affecting the 
cause of action itself, yet when such suitihas been brought 
within the time specified it comes within the provision 
of this section. Trull v. Seaboard Air Line R. Co., 151 N. 
C. 545, 66 S. E. 586. The maximum time allowed under the 
two sections when construed together is two years. Brooks 
v. Suncrest Lumber Co., 194 N. C. 141, 138 S. E. 532. 

A new action for wrongful death commenced within one 
year from the date of nonsuit falls within the provisions of 
this section notwithstanding the provisions of § 28-173, and 
the fact that the plaintiff has been assessed with additional 
costs upon motion for reassessment made in the second ac- 
tion and has not paid the cost so reassessed is immaterial. 
Swainey v. Great Atlantic, etc., Tea Co., 204 N. C. 713, 
169 S. E. 618. See notes to § 23-173. 

While the requirement that an action for wrongful death 
must be instituted within one year, is a condition annexed 
to the cause of action rather than a statute of limita- 
tions, this section applies to actions for wrongful death. 
Blades v. Southern Ry. Co., 218 N. C. 702, 12 S. E. (2d) 
553. 

Federal Employers’ Liability Act.—This_ section has 
been held not applicable to an action brought in a State 
court under the Federal Employers’ Liability Act. Brooks 
v. Suncrest Lumber Co., 194 N. C. 141, 143, 138 S. E. 532, 
Citines KingavaRolR.. t/OnN mcr COL, 97 5. F. 29 Belch v. 
Re Re wl/6N.a Ge 22) 96) Ste Bis 1640. 

Section Illustrated.—Where an action is begun within the 
prescribed period, but terminated in a non-suit after the 
period has run, this section applies to permit another 
action within one year from the date of non-suit. Hines vy. 
Rowland Iumber Co., 174 N. C. 294, 93 S. E. 833. 

Where it does not appear otherwise than that the first 
suit was commenced in time, and the second was _ insti- 
tuted within a year of the nonsuit, this section operates to 
prevent a bar of the statute. Bank v. Loughran, 122 N. 
©9669}: 671, {30 (See Bi 17; 

Effect of Costs Provisig¢n. — This section does not for- 
bid the commencement of a second action without paying 
the costs of the first, but annexes this as a condition to 
bringing the new action free from the bar of. the statute, 
if pleaded; and a motion to dismiss it before answer filed, 
upon the ground that the costs of the former one had not 
been paid, will be denied. Bradshaw vy. Citizens’ Nat. 
Bank, 172 N. C. 632, 90 S. E. 789. 

But where the appropriate statute has been pleaded and 
its time expired both before the bringing of the new action 
and the payment of the cost in the original one, the sec- 
ond action is barred though commenced within the one- 
year period, when the original case has not been brought 
in forma pauperis. Rankin v. Oates, 183 N. C. 517, 112 53. 


A DEKE : 

Same — When Applicable. — The amendment of 1915 re- 
quiring the payment of costs has no application when the 
second action has been brought within the time permitted 
by the general law. Summers v. Southern R. Co., 173 N. 


C. 398, 92 S. E. 160. 
Same — Excuse. — It may be shown by plaintiff that 
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his failure to pay costs before commencing his second ac- 
tion upon the same contract was caused by the failure or 
the delay of the clerk of the Superior Court to let him 
know the amount thereof though the plaintiff had urgently 
and continuously requested it, and that he would have 
promptly paid them according to the provisions of the stat- 
ute had he been able to ascertain them Hunsucker vy. Cor- 
Ditty pls ON, C2496, 122 5. f. 1878, 

A nonsuit designates the action of the court in ending 
the case or sending the case out of court where plaintiff 
is not entitled to proceed to trial because of defect in par- 
ties, pleadings or jurisdiction, or where the plaintiff is 
unable to prove his case and the cause is dismissed as 
upon a demurrer to the evidence, and in such instances, 
when the original action is instituted within the time pre- 


scribed, complainant is entitled to bring a new action 
within one year. Blades v. Southern Ry. Co., 218 N. C. 
702, 12S. i. sedyieasee 


Judgmert cf Nonsuit on Merits of Case as Bar to Sub- 
sequent Action on Same Cause on Substantially Same 
Evidence.—A plaintiff may bring an action and have it 
heard upon its merits, and, if a judgment ot nonsuit is 
then entered, ke may bring a new suit within one year, 
or he may have the cause reviewed by the Supreme 
Court. If the Supreme Court affirms the judgment of 
the trial court, he may, under this section, bring a new 
action within the period therein specified. But, if upon 
the trial of the new action, upon its merits, in either 
event, it appears to the trial court, and is found by such 
court as a fact, that the second suit is based upon sub- 
stantially identical allegation and substantially identical 
evidence, and that the merits of the second cause 
identically the same, thereupon the trial court should 
hold that the judgment in the first action was a bar or 
res adjudicata, and thus end that particular litigation. 
Hampton v. Rex Spinning Co., 198 N. C. 235, 240, 151 S. 

Cross Action.—Plaintiff administratrix was a party de- 
fendant in an action for negligence. ‘The administratrix set 
up a cross action therein against her codefendants for 
wrongful death prior to the expiration of one year from 
date of intestate’s death. On appeal, the cross action was 
dismissed because it did not arise out of plaintiff’s cause 
of action. The administratrix within one year of the dis- 
missal instituted this action for wrongful death against the 
same defendants upon the same cause. Held: Defendants’ 
demurrer to the complaint stating these facts, on the ground 
that it appeared upon the face of the complaint that the 
action was not instituted within one year from intestate’s 
death, was properly overruled, since her cross complaint in 
the first action should be regarded as the origination of the 
present action. Blades v. Southern Ry. Co., 218 N. C. 
702, 12 Sia. (2d) one. 

Effect of Costs Provisions.—In order to be entitled to in- 
stitute an action within one year after nonsuit in an ac- 
tion instituted prior to the bar of the statute of limitations, 
plaintiffs must show that the costs in the prior action have 
been paid or that it was brought in forma pauperis. Os- 
borne v. Southern Ry. Co., 217 N. C. 263, 7 S. E. (2d) 500. 

Propriety of Directed Verdict for Plaintiff Where Rec- 
ord Contains No Evidence of Payment of Costs of Prior 
Action.—_Where, after judgment as of mnonsuit, another 
action has been brought on the same cause of action 
within one year under the provisions of this section, and 
defendant moves for judgment of nonsuit and excepts 
to the trial court’s refusal of the motion, and on appeal 
the only question presented is whether the plaintiff had 
paid the costs of the prior action as required by tbe stat- 
ute, held, the burden is upon the plaintiff to show com- 
pliance with the statute and where the record on appeal 
contains no evidence that the costs of the prior action 
had been paid, a directed verdict in the plaintiff’s favor 
will be held erroneous, and it cannot be presumed that 
such evidence was properly before the jury from the fact 
that the trial court stated at the close of testimony that 
as he understood the evidence he would have to give a 
directed verdict that the costs had been paid, to which 
counsel did not object until after a verdict in the plain- 
tiff’s favor. Southerland v. Crump, 199 N. C. Wl, 153 
S. E. 845. 

Applied in Jones v. Bagwell, 207 N. C. 378, 388, 177 S. E. 
170. 

Cited in Midkiff’ v. Palmetto Fire Ins. Co., 198 N. C. 
568, 570, 152 S. E. 792; Collins v. Smith, 109 N. C. 468, 470, 
14S. E. 88. 


§ 1-26. New promise must be in writing—No 
acknowledgment or promise is evidence of a new 
or continuing contract, from which the statutes 
of limitations run, unless it is contained in some 


CIVIL PROCEDURE—LIMITATIONS 


are 


§ 1-26 


writing signed by the party to be charged there- 
by; but this section does not alter the effect of 
any payment of principal or interest. (Rev., s. 
371; Codes 02 Cap 8. 5 One 416.) 


I. General Consideration. 

II. Acknowledgment or New Promise. 
III. Part Payment. 
IV. Request Not to Sue. 


I. GENERAL CONSIDERATION. 


Cross Reference.—As to contracts requiring writing, see § 
22-1 et seq. ; 
See 13 N. C. Law Rey. 57 for comment on this section 
Effect upen Prior Law. — This section does not change 
the character or quality of the acknowledgment or new 
promise therefore required to repel the bar of the statute 
of limitations in an action on contract, except that the 
new promise should be “in some writing signed by the 
party to be charged.” Phillips v. Giles, 175 N. C. 409, 95 
S. E. 772; Peoples Bank, etc., Co. v. Tar River Lbr Co 
221 N. C. 89, 19 S. FE, (2d) 138, a as 
The substituted statute after a fixed time bars the cause 
of action itself, and does not, as before, obstruct the 
remedy merely. McDonald v. Dickson, 87 N. C. 404, 406. 
Ce Section Is Mandatory. — Fleming vy. Staton, 74 N. 
Retroactive Effect. — This section has no application 
where the cause of action had accrued upon the new as 
well as the old cause. Farson y. Bowden, 74 N. C. 43, 45. 
Section as Rule of Evidence. — This section is merely a 
rule of evidence enacted to prevent fraud and perjury. 
Royster v. Farrell, 115 N. C. 306, 310, 20 S. E. 475. : 
Applicability to Judgments. — A judgment is 
contract within the meaning of this section. This 
because a cause of action on contract or tort loses its 
identity when merged in a judgment; and thereafter a 
new cause of action arises out of the judgment. McDonald 
v. Dickson, 87 N. C. 404. See the dissenting opinion, 
Action of One of Class Affecting All of Class, — Where 
from the condition stated upon a negotiable note, the en- 
dorsers sign as sureties, a Payment thereon of the maker 
before the same is barred, suspends the running of the 
statute of limitations as to all within this class, and a pay- 
ment of the interest on the note by one of the sureties will 
repel the bar of the statute as to all of the sureties there- 
eC crab v. Farmers Mercantile Co., 190 N. C. 225,, 129 


Il. ACKNOWLEDGMENT OR NEW PROMISE. 


The Engitsh Statute——The original statute of limitation 
(21 Jas. I, ch. 16) had no provision as to new promises and 
acknowledgments. The court made the law on this subject 
and made - apply to bg causes of action that rested on a 
promise. oyster vy. Farrell, 115 N. C. 

475, and citations. ‘ in ee eee 3 

Confined to Contracts.—The terms of this section as ta 
written acknowledgments, etc., are confined to actions on 
contracts and is not applicable to judgments. McDonald y 
Dickson, 87 N. C. 404. See dissenting opinion. ; 

Elements Necessary to Valid Promise.—In Greenleaf yv 
Norfolk, ete;,, R. Co, 91 N.C: 33, the Supreme Court aes 
clared that the promise must be (1) in writing, (2) extend 
to the whole debt, (but see Pope v. Andrews, 90 N.C. 401) 
and must (3) be to pay money and not in something else of 
value. The promise to pay the debt, too,,must be (4) un- 
conditional. Greenleaf v. Norfolk, ete., Ro Co.,,91 Ni C32: 
Bates & Co. v. Herren & Co, 95 N.C. 388; Taylor a 
Miller, 113 N. C. 340, 18 S E. 504; Wells vy. Hill, 118 N Cc. 
900, 904, 24 S. E. 771; Bryant vy. Kellum, 209 N. Co, "192 
S. E. 708. ae 

The promise must be (5) indentical and (6) between the 
original parties—by the same man; and, further, when the 
original contract is made with another one, and the prom- 
ise relied on to repel the statute is made with another, who 
is the plaintiff in the action, the cause of action is the new 
idee and it must be declared on; this new promise must 

e in writing. Fleming v. Staton, : : 
Bledsoe, 8 N.C. 1, 2) 8 De Ae 


It has been held, that the promise must be 
creditor himself (Parker v. Shuford, 76 N. C. se, tas 
son v. Bowden, 76 N. C. 425) or to an attorney or agent 
for the creditor (Kirby v. Mills, 78 N. C. 124; Hussey vy 
Kirkman, 95 N. C. 63, 67), and must be express (Cooper v. 
Jones, 128 N. C. 40, 38 S. E. 28), clear and positive (Hussey 
v. Kirkman, 95 N. C. 63) to repel the statute. 

The new promise must be distinct and specific, and a 
mere acknowledgement of the debt, though implying a 
promise to pay, is not sufficient. Riggs vy. Roberts, 85 N, 


not a 
is true 
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C. 152; Faison v. Bowden, 76 N. C. 425. This section pro- 
vides that the statute is only waived by acknowledgment 
or new promise, which amounts to “a new or continuing 
contract.”” Helm Co., v. Griffin, 112 N. C. 356, 358, 16 S. E. 
1023. 

In Riggs v. Roberts, 85 N. C. 152, the words “‘distinct and 
specific,” “unequivocal,” are really applied to a promise to 
pay which would revive a debt from which the debtor had 
been discharged in bankruptcy. While either one of these 
qualifying words alone would be applicable to the promise 
or acknowledgment to take the case out of the statute of 
limitations, there is no special weight superadded by the use 
of them all at once. Taylor v. Miller, 113 N. C. 340, 343, 18 S. 
E. 504. , 

In other words there must be such facts and circum- 
stances as to show that the debtor recognized a present sub- 
sisting liability and manifested an intention to assume or 
renew the obligation. This means that the acknowledgment 
of a debt, which would be sufficient to repel the statute, 
must manifest an intention to renew the debt as strong and 
convincing as if there had been a direct promise to pay it. 
This principle runs through all the decisions of the Supreme 
Court on this subject. Wells v. Hill, 118 N. C. 900, 903, 
24S. E. 771; Simonton y. Clark, 65 N. C. 525. See dissent- 
ing opinion. ' eas 

A written acknowledgment, or new promise, certain in its 
terms, or which can be made certain, is sufficient to repel 
the operations of the statute of limitations, under this 
section. It follows that a mere vague declaration of an 
intention to pay an undefined amount, and _ without 
reference to anything that can make it certain, would not 
be sufficient, but an admission that ‘‘the parties are yet 
to account, and are willing to account and pay the balance 
then ascertained,” would be. Long v. Oxford, 104 N. C, 
408, 409, 10 S. E. 525. 

In order for a letter signed by the debtor to remove the 
bar of the statute of limitations it must contain an express, 
unconditional promise to pay or a definite, unqualified ac- 
knowledgment of the debt as a subsisting obligation, and a 
letter acknowledging the debt at the time defendant left 
plaintiff’s city but claiming that it had been canceled by 
the creditor’s action in selling the debtor’s goods of a value 
greatly in excess of the debt, is not such an acknowledgment 
of a subsisting obligation as will repe! the statutory bar. 
Smith v. Gordon, 204 N. C. 695, 169 S. E. 634. 

Must Be within Statutory Limit Itself—The three-year 
statute of limitations bars a simple action for debt, and 
where a letter relied on as arresting the running of the 
statute is written more than three years before the com- 
mencement of the action it is ineffective. Smith v. Gordon, 
204 N. C. 695, 169 S. E. 634. 


When Promise Implied. — Where the debtor has, by a 
signed written instrument, unqualifiedly and definitely ac- 
knowledged the debt as his subsisting obligation, the law 
will imply a promise to pay it, and it is sufficient to repel 
the bar of the statute of limitations unless there is some- 
thing in the writing to repel such implication. Phillips v. 
Giles, 175 N. C. 409, 410, 95 S. E. 772. McRae v. Leary, 46 
N. C. 91; Smith v. Leeper, 32 N. C. 86. Cecil v. Henderson, 
121 N. C. 244, 246, 28 S. EB. 481. 


The Writing.—As to expression of opinion in charge on 
sufficiency of writing, see note to sec. 1-180. 

A new promise to pay, if not in writing, can not defeat 
the operation of the statute of limitation. Raby v. Stu- 
man, 127 N. C. 463, 37 S. E. 476. 

In order to revive a debt which is barred by the statute of 
limitation, there must be an express unconditional prom- 
ise to pay the same in writing or a written, definite and un- 
qualified acknowledgment of the debt as a subsisting obliga- 
tion, signed by the debtor, etc., and from which the law wiil 
imply a promise to pay. Phillips v. Giles, 175 N. Cc. 409, 
410, 95 S. E. 772. And it is proper to exclude parol evidence 
that a new promise was made (Christmas v. Haywood, 119 
N. C. 130, 134, 25 S. E. 861.), although prior to the section 
the law was otherwise. Faison v. Bowden, 74 N. C. 43. 

It was said in Flemming v. Flemming, 85 N. C. 127, that 
the oral assertion of a claim to an administrator who re- 
mains silent, even if the silence should be construed on 
admission, is ineffectual because not in writing, see sec. 
; nea so is security given for debts barred by the -statute, 
at least to the extent of the property conveyed. Taylor v. 
Hunt, 118 N. C. 168, 172, 24S. E. 359. But an unacceptcd 
offer to discharge a bond by a conveyance of land (Riggs v. 
Roberts, 85 N. C. 152), or an unaccepted offer to pay a debt 
by a conveyance of land are not such recognition of sub- 
sisting liabilities as in law will imply a promise to pay. 
Wells v. Hill, 118 N. C. 900, 904, 24 S. E. 771; nor is a 
promissory note barred by the statute of limitations revived 
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by an offer to pay in Confederate currency or bank-bills, 
Simonton vy. Clark, 65 N. C. 525. See dissenting opinion. 

The accumulation of adjectives used in their application to 
the words “acknowledgment and promise” in the statute, 
has produced the impression that it requires more than an 
ordinary promise in writing to repel the bar of the statute. 
The old law, before the promise need be in writing, was, 
“the new promise must be definite and show the nature and 
amount of the debt, or must distinctly refer to some writ- 
ing, or to some other means by which the nature and 
amount of it can be ascertained; or there must be an ac- 
knowledgment of a present subsisting debt, equally definite 
and certain, from which a promise to pay such debt may 
be implied,” McBride v. Gray, 44 N. C. 420; Faison v. 
Bowden, 72 N. C. 405; Riggs v. Roberts, 85 N. C. 152, 
Since the statute, the words used are as applicable to this 
case: “The promise must be unconditional.” Greenleaf v. 
Norfolk, etc., R. Co., 91 N. C. 33. It must be ‘‘certain in 
its terms.” Long v. Oxford, 104 N. C. 408, 10 S. E. 525; 
Taylor v. Miller, 113 N. C. 340, 342, 18 S. E. 504. 

Same—lIllustrations—A new note embracing an old in- 
debtedness of the maker is a sufficient writing signed by the 
parties to be charged to bring the old indebtedness within 
the operation of this section. Irvin v. Harris, 182 N. C. 
647, 109 S. E. 867. The words “I propose to settle,” written 
in answer to a letter demanding payment of a note barred 
by the lapse of time, amount to an acknowledgment or new 
promise sufficient to take the case out of the operation of 
the statute of limitations. Taylor v. Miller, 113 N. C. 346, 
18 S. E. 504, but a writing “I am going to pay it as soon 
as I can” is conditioned upon ability to pay and is there- 
fore insufficient. Cooper v. Jones, 128 N. C. 40, 38 S. E. 28. 

A paper-writing signed by a parent certifying that she 
owes her daughter a sum of money, in a stated amount, 
for moneys she has borrowed from her at various times, 
and stating the daughter was to have a certain sum of 
money from her estate, giving her reasons, is sufficiently 
definite to imply a promise to pay the amount of the debt, 
and a new promise, to repel the bar of the statute of limita- 
tions. Phillips v. Giles, 175 N. C. 409, 410, 95 S. E. 772. 

Where a suit had already been commenced to recover an 
amount alleged to be due upon account, and the defendant 
set up the statutory bar as a defence, but wrote a letter to 
the plaintiff's attorney stating that, if he would take five 
hundred dollars in satisfaction, judgment might go against 
him at court, the letter is an admission and assumption of 
the debt to the specified amount ($500), and operates to re- 
move the bar to the recovery of the time. Pope v. An- 
drews, 90 N. C. 401. But see Wells v. Hill, 118 N. C. 900, 
904, 24 S. E. 771 and citations. 

Where a debtor wrote to his creditors declining proffered 
credit because he was unable to pay what he already owed 
them (which was barred by the statute), but expressing his 
confidence in his ability ta pay whatever he might con- 
tract for in the future it was held, that, as the letter con- 
tained no promise to pay the barred debt, the bar of the 
statute was not removed. Helm Co. v. Griffin, 112 N. C. 
356.) lo, S; by. 10232 


Acknowledgment as Rebutting Presumption of Satisfac- 
tion.—Before the adoption of The Code, proof of a promise 
or acknowledgment would rebut the presumption of the 
satisfaction of a mortgage, as is shown by numerous deci- 
sions. Brown v. Becknall, 58 N. C. 423; Ray v. Pearce, 84 
N. C. 485; Hughes v. Edwards, 8 Wheat., 489; Simmons v. 
Ballard, 102 N. C. 105, 9 S. E. 495. And now the bar of our 
present statute of limitations may be overcome by proof of 
a promise or acknowledgment, but the proof must be in 
writing, unless the new promise be one that the law implies 
from a part payment. Hill v. Hilliard & Co., 103 N. C. 34, 
9 S. E. 639; Royster v. Farrell, 115-N. C. 306, 310, 20 S. E. 
475. 

Ill. PART PAYMENT. 


Editor’s Note.—It should be observed that the effect of 
partial payment stopping the statute is not of statutory 
origin. It was not in the English statute of James I. and 
9 Geo. IV. did nothing more than recognize the common 
law right. Thus it originated with the courts and its ap- 
plication depends upon the reasoning in such decisions. This 
is equally true in North Carolina for this section merely 
recognizes the right, leaving the application of the principles 
to the courts as has always been the case. See Battle v. 
Battle, 116 N. C. 161, 163; 21 S. E. 177. 

Thus the effect of this section is to leave the law as it was 
prior to the adoption of the Cre of Civil Procedure as re- 
gards the effect of a partial payment in removing the bar 
of the statute of limitations, See State Nat. Bank y. Harris, 
06: Mag Cevil6) 1S): 459. 

The effect of any payment of principal or interest, being 
expressly excepted from this section, thereby leaving as to 
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such payments the principals obtaining at common law be- 
fore the enactment of the statute. Kilpatrick v. Kilpatrick, 
NES ZAMS ty AGS 10 EPA TS et DES 

Payment Tantamount to Writing.—This section dispenses 
with a writing where partial payment is made, because the 
payment is in effect a written promise. McDonald v. 
Dickson, 87 N. C. 404. See the dissenting opinion. 

Provisions Not Applicable to Judgments.—A partial pay- 
ment voluntarily made on a judgment does not remove the 
statutory bar. McDonald v. Dickson, 87 N. C. 404. See the 
dissenting opinion, 

Elements Essential to Take Case Out of Statute. — The 
general principle on which part payment takes a case out of 
the statute is that the party paying intended by it to ac- 
knowledge and admit the greater debt to be due. If it was 
not in the mind of the debtor to do this, then the statute, 
having begun to run, will not be stopped by reason of such 
payment, (Cashmar-King Supply Co. v. Dowd, 146 N. C. 
191, 197, 59 S. E. 685) for partial payment starts the statute 
running anew only when it is made under such circum- 
stances as will warrant the clear inference that the debtor 
recognizes the debt as existing and his willingness or at 
least his obligation, to pay the balance. Battle v. Battle, 
116 N. C. 161, 163, 21 S. E. 177. See also Lester Piano Co. 
v. Loven, 207 N. C. 96, 176 S. E. 290. 

Thus when a payment is made by defendant only in con- 
templation of an agreed compromise of a debt, such payment 
will not repel the bar of the statute of limitations as to the 
balance thereof. Cashmar-King Supply Co., v. Dowd, 146 
Ne Cr 197. 59S. dite, 650: 

Same—Time from Which Statute Starts Anew.—There is 
no express provision that a partial payment shall prevent 
the operation of the statute except from the time it was 
made. The statute merely leaves its effect to be determined 
by the law as it was before the enactment of the section as 
to a new promise. Battle v. Battle, 116 N. C. 161, 21 S. E. 
177; State Nat. Bank vy. Harris; 96 IN. C. 118, 121, 1 S. E. 
459; Riggs v. Roberts, 85 N. C. 152; Cashmar-King Supply 
Co. v. Dowd, 146 N. ©. 191, 196, 59 S. E. 685; Kilpatrick v. 
Kilpatrick, 187 NaiG, 520512255255. 3/7. 

Same—Credits on Accounts.—When the running of the 
statute of limitations would otherwise bar an action upon 
an account, and there is evidence tending to show a credit 
thereon was agreed to by the creditor and debtor within 
the three-year period, and accordingly given, the effect 
of this credit to repel the bar relates to the time of the 
agreement made and effected; and an instruction that made 
it depend upon the time of the debt incurred for which the 
credit was given, is reversible error to the  plaintiff’s 
prejudice. Kilpatrick v. Kilpatrick, 187 N. C. 520, 122 S. 
Mite YEE 

The fact that the maker of a note has a claim against the 
holder which the holder endorses as a credit on the note 
without the assent of the maker, will not be such a partial 
payment as will rebut the statute of limitations, but an 
agreement to apply one existing liability to another is such 
a partial payment as will stop the operation of the statute, 
although the endorsement is never actually made on the 
note. State Nat. Bank v. Harris, 96 N. C. 118, 1 S. E. 459. 

An account of transaction between two persons, to be 
mutual, when kept by only one of them, must be with the 
knowledge and concurrence of the other, so as to make a 
credit given to such other repel the bar of the statute of 
limitations. Cashmar-King Supply Co. v. Dowd, 146 N. C. 
191,959) Se .. G85. 

Persons Who May Make—Trustee for Creditors.—Where 
an assignment for benefit of creditors confers no power on 
the trustee, as agent of the debtor, to do any act to waive 
the Statute, or to express a willingness or intention to pay 
the debt after it becomes otherwise barred, a partial pay- 
ment made by the trustee on a note of the debtor will not 
arrest the running or remove the bar of the Statute of limi- 
tations. Battle v. Battle, 116 N. C. 161, 21:8. E. 177. 

Same—Principal upon Bond.—Payment made by a princi- 
pal upon a bond, before the cause of action thereon is bar- 
red against the sureties, arrests the operation of the statute 
of limitations. Moore v. Goodwin, 109 N. C. 218, 13 S. E. 
772. 

Payment of interest on a note by the principal, before it 
is barred by lapse of time, arrests the operation of the 
statute of limitations as to all the makers, sureties as well 
as principal, and the statute commences again to run only 
from the day when the last payment was made. Green y. 
Greensboro Female College, 83 N. C. 449. 

Same—Obligor of Same Class.—Where a payment is made 
upon a claim, before it is barred by the lapse of time, 
by one of several obligors of the same class, it becomes the 
legal act of all, and arrests the operation of the statute as 
to them but does not revive the liability of others of a 
different class. Wood v. Barber, 90 N. C. 76. But it was 
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held in Moore v. Goodwin, 109 N. C. 218, 13 S. E. 772 that 
a payment by the principal upon a bond under such circum- 
stances arrests the operator as to the sureties. ‘General 
Consideration,’ ante this note. 

Same—Partner.—In an action against a firm upon a draft 
accepted by the cashier of a banl: who was also a member 
of the firm, and who nade a partial payment upon the same, 
it was held that, to, remove the statutory bar set up by 
the defendant firm, the burden is on the plaintiff to show 
in what capacity the acceptor acted in making such pay- 
ment—whether as cashier or as a member of the firm. 
Wood v. Barber, 90 N. C. 76. 

Burden of Proving Payment. — The burden is upon the 
plaintiff to show that a partial payment was made at such 
a time as to save the debt from the operation of the statute. 
Riggs v. Roberts, 85 N. C. 152, 


IV. REQUEST NOT TO SUE. 


Statement of Rule. — Where delay in bringing suit is 
caused by a request of the defendant, or his attorney and 
his promise to pay the debt and not to avail himself of the 
plea of the statute, he will not be allowed to plead the 
statute, as it would be against equity and good conscience. 
Joyner v. Massey, 97 N. C. 148, 1 S. E. 702. This principle 
is derived from equity as is a new promise or partial pay- 
ment, and does not depend upon statute. However it 1s 
recognized as an exception in the application and instruc- 
tion of this section. See Barcraft & Co. v. Roberts & 
Cor, 91 Nie Gin365,, 369, 

So it has been held that notwithstanding this section, 
when a creditor has delayed action at the request of the 
debtor,,and under his promise, express or implied, to pay 
the debt and not to plead the statute of Limitations, the 
courts, in the exercise of their equitable jurisdiction, will 
not permit the debtor to plead the lapse of time and the 
creditor may bring his action within the statutory time 
after such promise and request for delay although not in 
writing. Cecil v. Henderson, 121 N. C. 244, 245, 28 S. E. 481. 

Principles Controlling Application. — In giving effect to 
request not to sue and promises, not to plead the statute, 
the courts proceed .upon the idea of an equitable estoppel, 
holding that it would be against good conscience and to 
encourage fraud to permit the debtor to repudiate them 
when by his contract he has lulled the creditor into a 
feeling of security and has induced him to delay bringing 
action (Daniel v. Board, 74 N. C. 494; Haymore v. Com- 
missioners, 85 N. C. 268), and it is now “settled that if 
plaintiff was prevented from bringing his action during 
the statutory period by such conduct on the part of the 
defendant as makes it inequitable to him to plead the stat- 
ute, or by reason of any agreement not to do so, he will 
not be permitted to defeat plaintiff’s action by interposing 
the plea.’””’ Tomlinson v. Bennett, 145 N. C. 279, 281, 59 S. 
E. 27; State v. United States Fidelity etc., Co., 176 N. C. 
598, 97 S. E. 490. 


Same—Request without Agreement Insufficient. — A re- 
quest not to sue will not stay the statute of limitation, but 
it must be an agreement not to plead it. Raby v. Stuman, 
127N: C3463, 37S. Be 476. 

It is essential, however, not only that there shall be a 
new promise and a request for delay, but there must be 
a promise not to plead the statute if delay is given. Hill 
vy. Lilliard,, & ‘Co, 103) Na (Co 34,99 S639 Geel mae 
Henderson, 121 N. C. 244, 248, 28 S. E. 481. 

A simple admission by an executor of the correctness of 
a claim against the testator’s estate, and a verbal promise 
to pay the same out of the assets prior to the 1881 amend- 
ment of section 1-22, will not ariest the runnings of the stat- 
ute of limitations, where there is no proof that the creditor 
refrained from suing at the request of the executor, or that 
there was any agreement for indulgence. This case falls 
within the terms of this section. Whitehurst v. Dey, 90 
Nie Go 542! 


Necessity for Writing. — “It is true that Smith, C. J. 
for whose learning we have the highest respect, said in a 
concurring opinion in Joyner v. Massey, 97 N. C. 148, 153, 
1S. E. 702, that this statute applied to promises not to 
plead the statute of limitations, and this is referred ty 
without approval or disapproval by Clark, C. J. in Brown 
v. Atlantic Coast Line R, Co., 147 N, C, 217, 60 S. E. 985, 
146 L. R. A. (N. S.) 645, but the opinion of the majority of 
the Court in Joyner y, Massey was the other way, and it 
is expressly decided in Cecil v, Henderson, 121 N, C, 244, 
28 S. E, 481, that the statute has no application, and that 
request not to sue and promises not to plead the statute 
of limitations need not be in writing.” State v, United 
States Fidelity, etc., Co., 176 N, C, 598, 601, 97 S, E.. 490. 


§ 1-27. Admission by partner or comaker.—No 
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act, admission or acknowledgment by any partner 
after the dissolution of the copartnership, or by 
any of the makers of a promissory note or bond 
aiter the statute of limitations has barred the same, 
is evidence to repel the statute, except against the 
partner or maker of the promissory note or bond 
doing the act or making the admission or ac- 
knowledgment. (Rev., s. 372; Code, s. 171; C. C. 
Ee eo A, Oy 217,) 


Section Changed Law. — In McIntire & Co. vy. Oliver, 9 
N. C., 209, it was held that the acknowledgment of a sub- 
sisting partnership debt by one partner, even after the 
dissolution of the firm, was binding on all the constituent 
members and prevented the operation of the statute of 
limitation. The same doctrine is announced in Willis v. 
Hill, 19 N. C., 231, and Walton v. Robinson, 27 N. C., 341. 
In the latter case, the same reviving effect is ascribed to 
a payment as involving a resumption of the residue of the 
debt. In consequence of these rulings was passed the act 
of 1852, now embodied in this section. Wood v. Barber, 90 
Wen Ge /65479% 

Part payment of a note by the payee who had endorsed 
it will not repel the bar of the statute of limitations as 
against the maker, this section, confining the act, admis- 
sion or acknowledgment as evidence to repel the bar to 
the associated partners, obligors and makers of a _ note. 
LeDuc v. Butler, 112 N. C. 458, 17 S. E. 428. This principle 
is recognized and distinguished in lJsarper v. Edwards, 115 
N. C. 246, 248, 20 S. E. 392; Garrett v. Reeves, 125 N. C. 529, 
540, 34 S. E. 636. From the dissenting opinion see the 
excellent discussion in Green v. Greensboro College, & 
Ne Ge 451. 

A payment made by the maker, after the bar of the stat- 
ute, operates as a renewal as to himself only. Garrett v. 
Reeves, 125 N. C. 529, 34 S. E. 636. Bonds are in the same 
class as notes. Rogers v. Clements, 98 N. C. 180, 183, 3 
S. E. 512. It was held in this latter case that co-obligors 
do not stipulate by implication in the joint obligation that 
each may bind the other by his admissions made after 
the obligation is due. 

Section Defeated by Payment of Small Sum etc. — This 
section may be practically nullified by triennial payments 
of insignificant amounts or alleged promises not to plead 
the statute. See Garrett v. Reeves, 125 N. C. 529, 34 S. 
B. 636; Luton v. Badham, 127 N. C. 9, 37 S. E. 143. Dis- 
senting opinion. 

Partial Payment Prior to Dissolution or Bar. — In an 
action against a firm upon a draft accepted by the cashier 
ot a bank who was also a member of the firm, and who 
made a partial payment upon the same, it was held that, 
to remove the statutory bar set up by the defendant firm, 
the burden is on the plaintiff to show in what capacity the 
acceptor acted in making such payment—whether as cashier 
or as a member of the firm. ‘The section is not applicable 
to these facts until a dissolution. Wood v. Barber, 90 N. 
Ce 76. 775 

A payment by the principal on a note, before the bar of 
the statute, operates as a renewal as to himself, the 
sureties and endorsers, this section not being applicable. 
Garrett v. Reeves, 125 N. C. 529, 34 S. KE. 636; Moore v. 
Goodwin, 109 N. C. 218, 219, 13 S. E. 772; Greene v. Greens- 
boro Female College, 83 N. C. 449; Wood v. Barber, 90 N. 
Ca 058 80: 


As to co-obligors on a note, it was held that a payment 
by one before the debt was barred would extend the time as 
to the other, but a promise to pay would not have that 
effect. The rule as to payment has been applied to all co- 
obligors who come within the same class as original mak- 
ers of the instrument, having a community of interest and 
a common obligation. A payment by a principal or surety, 
before the debt is barred, will continue the obligation as 
to both. But the rule would not apply to obligors in dif- 
ferent classes, as endorsers and makers. Davis v. Alexan- 
der, 207 N. C. 417, 421, 177 S. E. 417. 

New Promise or Payment by Partner.—Under this sec- 
tion, no new promise or a payment by a partner, after the 
dissolution of the partnership, will have any effect to bind 
the other partners. Davis v. Alexander, 207 N. C. 417, 421, 
17 oS a RAly. 

Death of Partner. — Since the death of one of the part- 
ners dissolves the partnership, payment on a debt by the 
survivor will not repel the statute which would otherwise 
run against the estate of the deceased. Irvin vy. Harris, 
182 N. C. 656, 109, S E. 871. 

A Default Judgment on Debt Barred. — A judgment by 
default suffered by one joint obligor does not renew the 
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note as to the others. Lane v. Richardson, 79 N. C. 159. 
See also Rogers v. Clements, 98 N. C. 180, 3 S. E. 512. 


§ 1-28. Undisclosed partner—The statutes of 
limitations apply to a civil action brought against 
an undisclosed partner only from the time the 
partnership became known to the plaintiff. (Rev., 
6.373893) C2 151;iC. §$..418.) 


§ 1-29. Cotenants.—If in actions by tenants in 
common or joint tenants of personal property, to 
recover the same, or damages for its detention 
or injury, any of them are barred of their recov- 
ery by limitation of time, the rights of the others 
are not affected thereby, but they may recover 
according to their right and interest, notwith- 
Standing ‘such panmen(Revw. s.0o74: Code, sv 173; 
C. Cy P. is. 52s T9Steen 1067 Cy S419. ) 


Section Changes Rule—Realty Not Affected. — This sec- 
tion changes the rule in regard to personalty. It does 
not affect the law as to real property. Expressio unius 
exclusio alterius. Cameron vy. Hicks, 141 N. C. 21, 36, 53 
Sel eS 

Elements of Tenancy in Common.—Under the law of North 
Carolina, as in New York, tenancy in common arises when- 
ever an estate in real or personal property is owned con- 
currently by two or more persons under a conveyance or 
under circumstances which do not either expressly or by 
necessary implication call for some other form of cotenancy. 
Powell v. Malone, 22 F. Supp. 300, 302. 


§ 1-30. Applicable to actions by state—The lim- 
itations prescribed by law apply to civil actions 
brought in the name of the state, or for its bene- 
fit, in the same manner as to actions by or for the 
benefit of private parties. (Rev., s. 375; Code, s. 
Tee ee oo. CS. -2208) 


This section abrogated the common law maxim “nullum 
tempus occurrit regi’? protecting public property from the 
negligence of public officers. Furman y. Timberlake, 93 N. 
C. 166, 67: 

The maxim no longer obtains even in the case of collect- 
ing taxes, unless the statute applicable to or controlling 
the subject provides otherwise. Wilmington y. Cronly, 122 
N. C. 388, 30 S. E. 9; Furman vy. Timberlake, 93 N. C. 66; 
Threadgill v. Wadesboro, 170 N. C. 641, 87 S. E. 521. 

When Statute Does Not Apply. — No statute of limita- 
tions runs against the sovereign unless it is expressly so 
provided therein; hence, where an act authorizing the col- 
fection of arrearages of taxes for past years does not pre- 
scribe any limitation, the ten years’ statute of limitations 
does not apply, and the unpaid taxes for any year can be 


recovered. Wilmington v. Cronly, 122 N. C. 388, 30 S. 
Bo: 
The three-year statute of limitations does not apply to 


an action by a municipality to enforce assessment liens 
for public improvements, since the three-year statute does 
not apply to actions brought by the state or its political 


subdivisions in the capacity of its sovereignty. Charlotte v. 


Kavanaugh, 221 N. C. 259, 20 S. E. (2d) 97. 

Insane Presumed to Have Plead Statute. — In view of 
the provisions of this section and section 1-16, an insane 
person is presumed to have pleaa the statute of limitations 
against the state. State Hospital v. Fountain, 129 N. C. 
G07°39.S.. Be -734, 


§ 1-31. Action on open account.—In an action 
brought to recover a balance due upon a mutual, 
open and current account, where there have been 
reciprocal demands between the parties, the cause 
of action accrues from the time of the latest item 
proved in the account on either side. (Rev., s. 
Tes iodets. 160. C..P. st 395 /C,-S, 431,) 


evidence 
less than 


of last 
sixty 


Cross Reference.—As to book accounts as 
settlement between parties in action for 
dollars, see § 8-42. 

Accounts to Which Applicable. — In order that one 
item being in date shall have the effect of bringing the 
whole account within date, it must appear that there were 
mutual accounts between the parties, or an account of mu- 
tual dealings, kept by one with the knowledge and con- 
currence of the other. Hussey v. Burgwyn, 51 N. C. 385. 

The mere existence of disconnected and opposing de- 
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mands, between two parties, one of which demands is of 
recent date, will not take a case out of the statute of limi- 
tations. There must be mutual running accounts, hay- 
ing reference to each other, between the parties, for an 
item within time to have that effect. Green v. Caldcleugh, 
18) Nie. G:, 320: 

There must be an assent of both parties that the items 
of the one account are to be applied to the liquidation of 
the other. The understanding of the plaintiff alone would 
not be sufficient. Ibid. 

The purchase of merchandise on credit, the purchaser 
paying a certain sum in cash on the account each fall, and 
the balance due on the account being carried forward into 
the next year and the next year’s purchases being added 
thereto, is not a mutual, open and current account within 
the purview of this section, but is an account current, and 
as to all items purchased within three years from the last 
cash payment the three year statute of limitations will be- 
gin to run from the date of the last cash payment, and in 
an action to recover the balance due, instituted more than 
three years after the last item charged, but within three 
years from the last cash payment, an instruction that the 
whole account was barred by the statute of limitations is 
error. Richlands Supply Co. v. Banks, 205 N. C. 343, 171 
©) 9H, £3853! 

Same—Mutuality by Implication.—Mutuality of accounts 
may be the result of direct agreement, or it may be in- 
ferred from the dealings of the parties—if established, it 
renders unavailable the defense of the statute of limita- 
tions to both parties. Stancell v. Burgwyn, 124 N. C. 69, 
Oa) (Oe een Ones 

A mutual account may be inferred where each party 
keeps a running account of the debits and credits, or where 
one, with the knowledge of the other keeps it. Mauney & 
Son v. Colt, 86 N. C. 464; Green v. Caldcleugh, 18 N. C. 
320, 322; Hussey v. Burgwyn, 51 N. C. 385; Robertson v. 
Pickerell, 77 N. C. 302; Stokes v. Taylor, 104 N. C. 394, 
399, 10 S. E. 566. 


Same—Extension of Credit.—To constitute a mutual ac- 
count it must be reciprocal as to the credit extended, so 
as to imply a promise to pay the balance due, upon which- 
ever side it may fall; and an extension of credit upon the 
one side alone falls neither within the intent and meaning 


of our decisions nor the statute applicable. Hollingswerth 
vy. Allen;! 176° Ns 7C..16293 "97Ss EB. 625. 
Same—Running Account All on One Side. — Where 


there is a running account, all on one side, the statute of 
limitations begins to run on each item from its date; but 
where there are mutual accounts, the statute begins to 
run only from the last dealing between the parties. Rob- 
ertson v. Pickerell, 77 N. C. 302, 303. 


Same—Draft Not Referring to Account. — The bar of the 
statute of limitations is not repelled by the transmission of 
a draft by the debtor and its receipt by the creditor within 
the three years, the former not making any allusion to 


or recognition of the account, or any debt whatever. Hus- 
sey v. Burgwyn, 51 N. C. 385. 
When Statute Not Applicable.—This section does not 


apply to an ordinary store account, though open and con- 
tinued where the credit is all on one side and the only 
items of discharge consist in payments on account. ‘n 
such case limitations will begin to run from the date of 
each purchase as to the item itself, unless the bar has 
been repelled in some recognized legal manner. Brock v. 
Franck, 194 N. C. 346, 139 S. E. 696. 

An indefinite promise to pay intermittently from time 
to time for such services as may be rendered by one 
party to another is not a mutual, open, and current ac- 
count with reciprocal demands between the parties with- 
in the purview of this section. Phillips v. Penland, 196 N. 
Cx Ae5h 147 Seb 7S: 

Under an agreement with decedent to pay for 
to be irregularly rendered from time to time as needed 
without a definite time fixed for payment, but under a 
general promise to pay for them, in an action against the 
administrator of the deceased promissor for the value of 
such services: Held, a payment made by the deceased in 
1925, intended by him to be made upon the debt, will have 
the effect of reviving the claim against the statute of 
limitations only for the three years next ‘preceding his 
death in 1926, subject to the credit of the payment so 
made. Phillips v. Penland, 196 N. C. 425, 147 S. E. 731. 


Where plaintiff instituted action against administratrix 
of deceased to recover for services rendered deceased, and 
it appeared that plaintiff alone kept the account of charges 
for such services and that he entered thereon from time to 
time credits for rent for decedent’s land, the facts are in- 
sufficient to establish mutual, open, and current accounts, 
and the statute of limitations began to run against plain- 


services 
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tiff’s claims from the date of each item. Tew v. Hinson, 
215 N, C, 456,.2 SB. (2a) a376. 

Effects of Conflicting Evidence as to Item. — When thera 
is conflicting evidence as to whether the item sued on was 
to be related to other items upon which the defendant 
relied it is reversible error for the judge to direct a verdict 
thereon if the jury believe the evidence. McKinnie Bros. 
v. Webster. 188 N. C. 514, 125 S. E. 1. 

Conflicting evidence as to whether last item entered was 
proper in mutual, open and current account was for the jury. 
Hammond v. Williams, 215 N. C. 657, 3 S. E. (2d) 437. 


§ 1-32. Not applicable to bank bills.—The limi- 
tations prescribed by law do not affect actions to 
enforce the payment of bills, notes or other evi- 
dences of debt, issued or put in circulation as 
money by banking corporations incorporated un- 
der the laws of this state. (Rev., s. 377; Code, s. 
1749) CoC, ePiprse Sate M45 C7 OG: Seay 


Cited in Ownbey v. Parkway Properties, 222 N. C. 54, 
21 S$. E. (2d) 900. 


§ 1-83. Actions against bank directors or stock- 
holders. — The limitations prescribed by law do 
not affect actions against directors or stockhold- 
ers of any banking association incorporated un- 
der the laws of this state, to recover a penalty or 
forfeiture imposed, or to enforce a liability created 
by law; but such actions must be brought within 
three years after the discovery by the aggrieved 
party of the facts upon which the penalty or for- 
feiture attached, or the liability was created. 
(Revgus: 3878:9 Code; 45, 176% Coty sPaee de pees 
423.) 

When Statute Begins to Run. — It is a question of grave 
doubt, if the point had been raised, whether the statute as 
to the plaintiff's cause of action began to run upon the 
mere declaration of insolvency of the bank, and did not 


in truth begin to run upon the actual discovery, later on. 
Houston v. Thornton, 122 N. C. 265, SEEMS TRS A DRM 


§ 1-34. Aliens in time of war.—When a person 
is an alien subject, or a citizen of a country at 
war with the United States, the time of the con- 
tinuance of the war is not a part of the period litn- 
ited for the commencement of the action. (Rev. 
S379; Codes 165" Co Ce Pee aa ae, 424.) : 


Editor’s Note.—As to right of alien enemy to sue in the 


courts of this state, see Krachanake vy. Acme Mf 
N. C. 435, 95 S. E. 851. e Mtg. Co., 175 


Art. 4. Limitations, Real Property 


§ 1-35. Title against state—The state will not 
sue any .person for, or in respect of, any real 
property, or the issue or profits thereof, by rea- 
son of the right or title of the state to the same— 

1. When the person in possession thereof, or 
those under whom he claims, has been in the ad- 
verse possession thereof for thirty years, this pos- 
session having been ascertained and identified un- 
der known and visible lines or boundaries; which 
shall give a title in fee to the possessor. 

2. When the person in possession thereof, or 
those under whom he claims, has been in posses- 
sion under color of title for twenty-one years 
this possession having been ascertained and iden- 
tified under known and visible lines or bounda- 
ries. (Rev, 18, 380; Code, cs. 1305s Ga ae 18; 
R. C, c. 65, s. 2; C. S. 425.) - ae 

Cross References.—As to validity of such Possession against 
claimants under the state, see § 1-37. As to statutes of 


limitation with reference to titles of 

education, see § 146-91, fae ih 
Law Prior to Section. — Before the Code of Civil Proce- 

dure, to prevent the uncertainty of titles, the courts of this 

state had adopted the arbitrary rule, that from the adverse 

possession of land for thirty years a grant from the 

state should be presumed—a rule so arbitrary that a jury 
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was not permitted to find the fact against the presumption; 
nor was it necessary that the party in adverse possession 
should connect himself with those who had preceded him 
in the possession; nor was it necessary that the adverse 
possession should have been held up to known and visible 
boundaries, but only to the extent of the title claimed by the 
persons in possession, which might be shown by any of 
those ways which the law permits in the absence of metes 
and bounds set forth in deeds, or known and visible bound- 
aries, as for instance, by the declarations of old men now 
dead, the deeds of neighboring tracts of land calling for 
the land in question by the name by which it was known, 
upon the principle, id certum est quod certum reddi potest. 
FitzRandolph v. Norman, 4 N. C. 564; Candler v. Juns- 
ford, 20 N. C. 542; Price v. Jackson, 91 N. C. 11, 14. 

Same—Nature of Presumption. — The question of the 
presumption of a grant from adverse possession has never 
been regarded as one to be decided upon natural presump- 
tions as to facts, but upon a statutory or arbitrary rule 
established by the Legislature, or by the’ Courts, to pre- 
vent the uncertainty of titles which would arise if the 
questions in each case were to be determined by a jury, 
on their belief of the fact, derived from a consideration of 
all the circumstances in evidence. Melvin v. Waddell, 75 
N. C. 361. 

Effect of Section upon Prior Law. — But the law is 
now changed, and the thirty years’ adverse possession 
which was formerly held to be a presumption of a grant, is 
now by statute made, under certain circumstances, an ab- 
solute bar against the state. Price v. Jackson, 91 N. c 
11; 14: 

The State is deemed to have surrendered its right where 
it permits an adverse occupation of land under colorable 
title without interruption for twenty-one years, and a title 
vests ‘in the occupant which can only be ‘divested by a 
subsequent adverse possession by another till his right in 
turn ripens in the same way. Walker v. Moses, 113 NeoGc 
527, 18 S. E. 339. 

Section Not Retroactive. — The right of action which ac- 
crued prior to the adoption of C. C. P., is not governed by 
its provisions. Johnson vy. Parker, 79 N. C. 475, 477- 


Extent and Limitation of Application. — This section 
may be confined to cases where, by reason of adverse pos- 
session of land for the time mentioned in the section, the 
State is willing to forego her title thereto, and agrees not 
to sue for the same, nor for any of the issues or profits 
thereof. It was not intended by this section that the State 
should not be barred from recovering except by the lapse 
of thirty years or twenty-one years, on personal actions 
after the state has parted with the title to the lands, for 
those periods relate only to the adverse possession, without 
or with color, which will be sufficient to bar the title, and 
the State agrees that when the adverse possession has con- 
tinued for so long a time—thirty years without color and 
twenty-one years with color—she will not sue the person 
who has thus held the possession, but surrender her title to 
him; nor will she sue for the issues or profits. But this 
does not mean that the time limited for bringing any suit 
for the rents, issues or profits of land should be lengthened 
so that instead of being three years, as already specially 
prescribed by the statute, it should be thirty or twenty-one 


years. ‘Tillery v. Whiteville Tumber Co., 172 N. C. 2%, 
298, 90 S. E. 196. 
Adverse Possession against Municipality. — Under the 


law of this State, as it formerly prevailed, title by adverse 
occupation could be acquired against a municipality. This 
was established and recognized as a rule of property not 
only under our decisions applicable to the question, Moore 
vy. Meroney, 154 N. C. 158, 163, 69 S. E. 838; State v. Long, 
94 N. C. 896; Crump v. Mims, 64 N. Cc. 767; but the prin- 
ciple was embodied in our statute law in 1868, now sections 
1-30 and 1-37. Threadgill v. Wadesboro, 170 WC, 64,87 Ss 
He oaks 


Application to Rents, Profits etc. — It was not intended 
by this section that the state should not be barred from re- 
covering except by the lapse of thirty years or 
twenty-one years, for those periods _relate only _to 
the adverse possession, without or with color, which 
will be sufficient to bar the title; nor will she 
sue for issues or profits. The loss of rents and 


profits is incidental to the loss of land. But this does not 
mean that the time limited for bringing any suit for the 
rents, issues, or profits of lund should be lengthened so that 
instead of being three years, as already specially pre- 
scribed by the statute, § 1-52, it should be thirty or twenty- 
one years. Those periods are not applicable to personal ac- 
tions, but only to actions for the recovery of land or some 
interest therein. Tillery v. Whiteville Lumber Co., 172 N. 
C. 296, 298, 909 S. E. 196. 
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Application to Personal Actions.—The limitations as to 
coior for twenty-one years, and without for thirty years, 
avo not apply to personal actions after the State has parted 
with her title to the lands. Tillery v. Whiteville ‘umber 
Cae I72ENe Cr 296,307S.. BE. + 196. 

Essential Characteristics of Pocsession.—In order to put 
the statute of limitations in motion against the true owner 
of land, it is necessary that there should be an actual, open, 
visible occupation of the land by another, begun and contin- 
ued under a claim of right. The assertion of a mere claim 
of title, as for instance the payment of taxes thereon, 1s 
not sufficient. Malloy v. Bruden, 86 N. C. 251. 

A party may show, as against the State, possession under 
known and visible boundaries for thirty years. Mobley v. 
Griffin, 104 N.C. 113,115; 10S. EB: 142. 

Sufficiency of Possession.—The possession spoken of must 
be constituted by such acts as would expose the party to a 
suit by the State, or by some person claiming under the 
State; for it is the forbearance to sue that raises such a 
presumption of right as induced the Legislature to ratity 
the apparent title. Hedrick v. Gobble, 61 N. C. 348, 349. 

Possession is insufficient to constitute the basis of adverse 
possession against the state or a private individual where 
the plaintiff merely shows that the agent of plaintiff's 
grantor raked and hauled straw one or two years and plain- 
tiff’s father cultivated an acre or two of the land one year. 
Prevatt v. Harrelson, 132 N. C. 251, 43 S. E. 800. 

The evidence was held sufficient to be submitted to the 
jury on the issue of plaintiffs’ actual, open, continuous, no- 
torious, and adverse possession of the lands sufficient to 
ripen title in plaintiffs under the provisions of this section, 
and defendants’ motion to nonsuit was erroneously granted. 
Owens v. Blackwood Lbr. Co., 210 N. C. 504, 187 S. E. 804. 

Evidence held sufficient to support directed verdict for the 
holder of paper title on theory that defendants did not es- 
tablish title by adverse possession as contemplated by this 
and § 1-42. Peterson v. Sucro, 101 F. (2d) 282. 

Same—Lappage.—The rule, that in controversies between 
titles of different dates which lap, actual possession of the 
lappage is required to perfect the color of title of the junior 
claimant, applies to controversies between the State and 
citizens who claim under mesne conveyances which extend 
the boundaries of the original grant. Hedrick vy. Gobble, 61 
N. C. 348. 

Necessity of Continuity. — Thirty years adverse posses- 
sion is necessary only to bar the State, and this need not be 
a continuous occupancy, nor need there be any connection 
between the tenants. FitzRandolph v. Norman, 4 N. C. 584: 
Candler v. Lunsford, 20.N. C. 542; Reed v. Earnhart, 32 N, 
C. 516; Davis v. McArthur, 78 N. C. 357; Cowles vy. Hall, 
90 N. C. 330; Mallett v. Simpson, 94 N. C. 37; Bryan v. 
Spivey, 109 N. C. 57, 13 S. E. 766; Hamilton v. Icard, 114 N. 
C532, 19) Sia B GOs) Walden wv. Ray; 121) N21 GC. '237, 238,28 
S. B. 293; May v. Mfg. Co., 164 N. C. 262, 80 S. E. 380. 

Necessity of Privity of Possession.—A plaintiff, in prov- 
ing the title out of the State by an adverse possession of 
thirty years, may avail himself of any possession by others 
adverse to the State, although he may not be able to con- 
nect himself with them. Melvin v. Waddell, 75 N. C. 361. 
This case was decided under the law prior to this section. 
See page 366 of the opinion and the authorities cited.—Ed. 
Note. 

In case of a reliance upon thirty years adverse possession 
the plaintiff must show a privity between himself and those 
who preceded him in the possession, and also, that the pos- 
session was held up to known and visible boundaries. 
Price v. Jackson, 91 N. C. 11. This decision is in keeping 
with the express terms of the section.—Ed. Note. 

Connection of Occupation with Boundaries.—Where there 
is a physical occupation with claim extending to certain 
marked boundaries, there must be some evidence tending to 
connect such occupation with the boundaries claimed or 
some exclusive control or dominion over the unoccupied 
portions of the land. May v. Manufacturing & Trading 
Go.,, 164. Nz C., 262; 80-S;° B. 380; 

Possession Short of Period as Evidence of Grant.—If there 
has been an adverse possession for any time short of thirty 
years, it is not a circumstance to be submitted to a jury, 
either alone or with others of like tendency, as evidence 
upon which they may find the fact of a grant. But on an 
adverse possession of thirty years a jury is not at liberty 
to find that in fact no grant ever issued. Melvin v. Wad- 
dell, 75 N. C. 361. 

Nature of Possession Is Question for Jury.—Conceding 
the evidence establishes 30 years’ possession, there was still 
left for the jury’s determination the questions as to whether 
such possession was adverse, and as to whether such pos- 
session was held up to known and visible lines and bound- 
aries, as required by this section. McKay y. Bullard, 207 
N.C 628s, 630; 178s S. 895. 
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Effect of Running of Statute against State. — When a 
title is shown out of the State by adverse possession, sec. 


1-38 applies where one thercafter acquires title under a 
sheriff’s deed and holds possession thereunder for seven 
years. Walker v. Moses, 113 N. C. 527, 18 S. E. 339. 


Burden of Showing Good Title—Against State.—Upon the 
principle that the plaintiff in an action for possession must 
show title good against the world, including the State under 
whom all lands are held, it has become a settled rule that 
where no grant is introduced the burden of proof cannot be 
shifted to the defendant in such actions without prima 
facie proof of possession under colorable title for twenty-one 
years under subsection (2). Hamilton v. Icard, 114 N. C. 
502, .0SGs 19 HOE OUT s 

Effect upon Running Where Grant Made.—Where an oc- 
cupant is seated on the interference when the overlapping 
grant is issued, and is claiming colorable title adversely to 
the state under this section, the statute still continues ‘¢o 
run in his favor as to the whole lappage unless the grantee, 
or those claiming under him, enter upon and occupy some 
portion of the lappage or bring an action. Hamilton v. 
Icard, 114 N. C. 532, 542, 19 S. E. 607. 

If, on the contrary, the occupant of the lappage, wishes 
to use his adversary’s grant to show that the title is out 
of the state in order to establish it in himself, by virtue of 
sec. 1-38, he must prove an adverse occupation for seven 
years after the grantee’s right of action accrued on re- 
ceiving his grant. Hamilton yv. Icard, 114 N. C. 532, 542, 19 
SB ue ye 

Effect of Patent to Part Possession. — The constructive 
possession of one claiming under color of title for twenty- 
one years—the period necessary to give title against the 
State—is not interrupted by the mere issuance to another of 
a patent including part of the land claimed by him where 
his actual possession is within the lappage. Hamilton vy. 
Icard,.114 N. .C; 532, 19 S.E; 607. 

Cited in Ware v. Knight, 199 N. C. 251, 154 S. E. 35; 
Virginia-Carolina Tie, etc., Co. v. Dunbar, 106 F. (2d) 383. 


§ 1-36. Title presumed out of state——In all 
actions involving the title to real property titie 
is conclusively deemed to be out of the state un- 
less it is a party to the action, but this section 
does not apply to the trials of protested entries 
laid for the purpose of obtaining grants, nor to 
actions instituted prior to May 1, 1917. (1917, c. 
195°C. S. 226.) 


Section Not Retroactive. — This section, having no ret- 
rospective effect, is applicable only to actions commenced 
since May 1, 1917. Riddle v. Riddle, 176 N. C. 485, 97 S. E. 
3827) Johnson vo piv 01951 Nat Gy 1002, 837, 143 SS. os s57- 

Purpose of Section.—To remove the burdensome and unto- 
ward condition growing out of the difficulty of proving title 
out of the State the Legislature enacted this section. it 
provides that, in actions between individual litigants, title 
shall be conclusively presumed to be out of the State. But 
that is the extent and limit of it. There is no presumption 
in favor of one party or the other, nor is a litigant seeking 
to recover land otherwise relieved of the burden of showing 
title in himself. Moore v. Miller, 179 N. C. 396, 399, 102 S. 
Oni. 

“Where either party exhibits a patent to the land in dis- 
pute, since the State can no longer assert any claim, it is 
familiar learning that either the grantee or the party claim- 
ing adversely to it after its introduction may, as a general 
rule, use it to show that the State is no longer a claimant 
and make good his own claim by proof of possession under 
colorable title for seven years only. Gilchrist v. Middleton, 
10% Nz Cy 66312. S95 sos ramultoney:. card, 114 °N,16)532, 
539, 19 S. EB. 607. 

This rule also applies where the question of title to land 
depends upon the true divisional lines between the parties 
to the action, adjoining owners, and each has introduced 
a grant from the State to their lands respectively, which 
taken together, cover the locus in quo, and either one may 
then establish title to any part thereof by adverse posses- 
sion for twenty years. Stewart v. Stephenson, 172 N. C. 
81, 89 S. E. 1060. 

Within Legislative Power.—This section 
remedy—mode of procedure—and is within 
the General Assembly to pass. Johnson v. 
C9 832,837, 143° S. E9857; 


affects the 
the power of 
Fry, 195 WN. 


May Show Title out of State—Under this section 
neither party is required to show title out of the State 
though either may do so.’ Dill-Cramer-Truitt Corp. v. 


Downs, 195 N. C. 189, 190, 141 S. E. 570, citing Pennell vy. 
Brookshire, 193 N. C. 73, 136 S. E. 257. 
Sources of Title Available. — And where the plaintiff has 
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sufficiently alleged general ownership of the locus in quo, 
he is not confined to the location of the adjoining boundary 
line under his grant, for he may avail himself of any 
source of title that he may be able to establish by his testi- 
mony. Stewart v. Stephenson, 172 N. C. 81, 89 S. E. 1060. 

In an action to recover lands by twenty years adverse 
possession under § 1-49, it is not required that the plaintiff 
should show title out of the State, except in cases of pro- 
tested entries, etc., when the State is not a party to the 
action.” Johnson “v.eErys 195) Ne Ch 8327) 143 S25 EB 8573 

And it is error to instruct the jury that the burden of 
proof is on the plaintiff to show title out of state in addi- 
tion to sufficient adverse possession to ripen the title in 
himself. Dill Corporation v. Downs, 195 N. C. i189, 141 S. 
oso 

Applied in Berry v. Coppersmith, 212 N. C. 50, 193 S. E. 3. 

Quoted in Owens v. Blackwood Lbr. Co., 210 N. C. 504, 
187 S. E. 804. 

Cited in Ware v. Knight, 199 N. C. 251, 254, 154 S. EB. 35. 


§ 1-37. Such possession valid against claimants 
under state.—All such possession as is described 
in § 1-35, under such title as is therein described, 
is hereby ratified and confirmed, and declared to 
be a good and legal bar against the entry or suit 
of any person, under the right or claim of the 
state? CRevtslosis"Codemsi 140-907 CG. bers eno: 
C. S. 427.) 

Sufficiency of Possession as Affecting Application. — 
This section does not apply where the proof of possession is 


insufficient under section 1-35, Prevatt vy. Harrelson, 132 
IN» GC. 250,) 25143 So Tso: 
Application against Municipality. — Prior to the enact- 


ment of § 1-45, title to lands by adverse possession could be 
acquired against a State or a municipal corporation, which 
1s a political agent of the State; and where before the enact- 
ment of this statute sufficient possession of the character re- 
quired had ripened the title to a part of a street of a city 
under our statutes, this section and section 1-30, as con- 
strued by the decisions, the municipality may not reas- 
sert the lost ownership except under the power of eminent 
domain vested in it by the law and for the public benefit. 
Threadgill vy. Wadesboro, 170 N. C. 641, 87 S. E. 521. 


§ 1-38. Seven years possession under color of 
title—When a person or those under whom he 
claims is and has been in possession of any real 
property, under known and visible lines and 
boundaries and under color of title, for seven 
years, no entry shall be made or action sustained 
against such possessor by a person having any 
right or title to the same, except during the seven 
years next after his right or title has descended 
or accrued, who in default of suing within that 
time shall be excluded from any claim thereafter 
made; and such possession, so held, is a perpet- 
ual bar against all persons not under disability. 
(Revy.,:s. 382s, Code. is. 141 3\ Ci Co Pee Spear: 
428.) 


I. General Note on Adverse Possession. 
A. General Consideration. 
B. Character of Possession. 

II. Note to Section 1-38. 


I. GENERAL NOTE ON ADVERSE POSSESSION. 


A. General Consideration. 


Cross References.—As to title presumed out of state, see 
1-36. As to adverse possession of twenty years, see § 
40. : 
For article on Adverse Possession—Color of Title, see 16 
N. C. Law Rev. 149. 

Editor’s Notes. — The scope of this note is limited to a 
treatment of the general principles of titles by adverse pos- 
session of property which are alike applicable and essential 
to all the sections of the code upon the subject. It would 
have been impracticable to cite all of the great mass of cases 
upon this subject in this note and no attempt has been made 
to do so but references have been made to the digest where 
cumulative citations may be found. 

While statutes of limitations are generally held to bar the 
remedy and not affect the right, adverse possession affects 
the right by vesting the actual title in the disseizor. In this 
respect it is an exception to the general rule of limitations. 


§ 
ip 
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Definition.—Adverse possession consists of the actual pos- 
session of property held to the exclusion of others including 
the true owner, and is exercised by making the ordinary use 
of which the property is susceptible in its present state and 
taking the usual profits. Locklear v. Savage, 159 N. C. 236, 
74 S. E. 347. Such acts must be so repeated as to show 
that they are done in the character of owner, in opposition 
to the right or claim of any other person and not merely 
as an occasional trespasser. It must be as decided and no- 
torious as the nature of the property will permit, affording 
unequivocal indication to all persons that the claimant is 
exercising the dominion of owner. Loftin v. Cobb, 46 N. 
C. 406. This is the definition given by Judge Gaston in 
Williams v. Buchanan, 23 N. C. 535, 537, and has gener- 
ally been followed since the case was decided in 1841. 

Adverse possession is actual possession in the character 
of owner, evidenced by making the ordinary uses and tak- 
ing the usual profits of which the property is susceptible in 
its present state, to the exclusion of all others, including the 
true owner. Carswell v. Creswell, 218 N. C. 40, 7 S. E. 
(2d) 58. 

Such adverse possession as will ripen into title must be 
for the prescribed period of time and be clear, definite, posi- 
tive and notorious. It must be continuous, adverse, hostile, 
and exclusive during the whole statutory period, and under 
a claim of title to the land occupied. Bland v. Beasley, 145 
N. C. 168, 58 S. E. 993. 

In other words, the claim must be adverse and accompanied 
by such an invasion of the rights of the opposite party as to 
give him a cause of action. It is the occupation with the in- 
tent to claim against the true owner which renders the 
entry and possession adverse. Snowden y. Bill, 159 N. C. 
4975 75..95 Es: 721% 

There must be known and visible boundaries such as to 
apprise the true owner and the world of the extent of the 
possession claimed. Barfield v. Hill, 163 N. C. 262, 79 S. E. 
677 and cases cited. 

A better and more concise definition than was given in 
Locklear v. Savage, 159 N. C. 236, 237, 74 S. E. 347, would 
be difficult to find. It is therefore quoted as a resume: ‘‘Ad- 
verse possession within the meaning of the law * * * 
consists in actual possession, with an intent to hold solely 
for the possessor to the exclusion of others, and is denoted 
by the exercise of acts of dominion over the land, in making 
the ordinary use and taking the ordinary profits of which 
it is susceptible in its present state, such acts to be so re- 
peated as to show that they are done in the character of 
owner, in opposition to right or claim of any other person, 
and not merely as an occasional trespasser. It must be as de- 
cided and notorious as the nature of the land will permit, 
affording unequivocal indication to all persons that he is 
exercising thereon the dominion of owner.” 

The particular elements will now be presented in some- 
what more detail. 

Color of title is defined in Smith v. Proctor, 139 N. C. 
314, 324, 51 S. E. 889, as “a paper-writing (usually a 
deed) which professes and appears to pass the title, but 
fails to do so.’”? A deed to which the privy examination 
of the married woman is not taken is color of title. Nor- 
wood v. Totten, 166 N. C. 648, 82 S. E. 951, see Bar- 
bee v. Bumpass, 191 N. C. 521, 132 S. E. 275; Booth v. 
Hariston, 193 N. C. 278, 136 S. E. 879. In Garner v. Hor- 
ner, 191 N. C. 540, 132° S. E.. 290, it is held: Failure 
to comply with § 52-12, renders a deed void, although it is 
good as color of title. Best v. Utley, 189 N. C. 356, 361, 
127 S. E. 337; Whitten v. Peace, 188 N. C. 298, 124 S. E. 
B7ike Baris “vy; Bunis,2 1952 N.C: 320) 3237) 142-'S) E28: 


Whether a deed is champertous which conveys to the 
grantor’s son certain described lands, reserving to the 
grantor and his wife a life estate, given in consideration 
of the grantee’s successfully maintaining a suit to clear 
the title to the lands conveyed, it is sufficient color of 
title after registration and after the falling in of the re- 
served life estate, to ripen the title in the grantee under 
this section. Ennis v. Ennis, 195 N. C. 320, 142 S. E. 8. 

An unregistered deed ordinarily is not color of title, 
except as between the original parties. Johnson v. Fry. 
195 N. C. 832, 838, 143 S. E. 857. 

And where the probate of a deed to lands is fatally de- 
fective it is not color of title against the grantor in a 
later registered deed, under sufficient probate, from a 
common grantee. McClure v. Crow, 196 N. C. 657, 146 S. 
i? is. 

Property Subject to Prescription. — The title to property 
of the state (see sec. 1-35), and this included the property 
of the political subdivision prior to the enactment in 1891 
of what is now sec. 1-45 which changed the rule, may be 
acquired by adverse possession. But section 1-44 provides 
that property belonging to public service companies is not 
generally subject to title by prescription, It is the gen- 
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eral rule that the property of private persons is always 
subject to title by adverse possession. See secs. 1-38, 1-42. 

Persons against Whem Prescription May Be Claimed.— 
This subject was dealt with incidentally under the preced- 
ing catchline. Continuing that discussion, adverse possession 
and prescription may be had against a trustee and this 
though the cestui que trust is under a disability and out of 
the state. Blake v. Allman, 58 N. C. 407. And where the title 
is lost by the trustee, the cestui que trust is also concluded. 
Cameron v. Hicks, 141 N. C. 21, 53 S. E. 728; King vy. Rhew, 
108 N. C. 696, 13 S. E. 174. 

Joint tenants and tenants in common may lose their prop- 
erty by adverse possession and what is sufficient against 
one is sufficient against all. Cameron v. Hicks, supra. But 
in order for one tenant to gain title by adverse possession 
against his joint tenants he must commit some act of suffi- 
cient notoriety as to clearly indicate to the cotenants that 
he is holding adversely to them and to their exclusion. 
This is true because the possession of one tenant is presumed 
to be the possession of all. 

There may be an entry or possession of one tenant in 
common which may amount to an actual ouster, so as to en- 
able his cotenant to bring ejectment against him, but it 
must be by some clear, positive, and unequivocal act 
equivalent to an open denial of his right and to putting him 
out of the seizin. Such an actual ouster, followed by pos- 
session for the requisite time, will bar the cotenant’s entry. 
Dobbins v. Dobbins, 141 N. C. 210, 53 S. E. 870. 

So where a mortgage is made to a tenant in common by 
the other tenants therein, it is an ouster that puts them 
to their action and commences the running of the statute of 
limitations, either under seven years color or under twenty 
years otherwise. Section 1-40. Crews v. Crews, 192 N. C. 
679, 135 $. E. 784. 

And where the plaintiffs seek to be let into the possession 
of lands as tenants in common, and it appears without con- 
flicting evidence that the defendants have been in peaceful 
possession under a mortgage from ancestor for more than 
thirty years after ouster, no issue of fact is raised for the 
determination of the jury the title being complete in the 
adverse possessors. Crews v. Crews, 192 N. C. 679, 135 S. E. 
784. 

The statute will not ordinarily begin running against a 
remainderman until the falling in of the life estate. Roe v. 
Journigan, 181 N. C. 180, 106 S. E. 690. See post this note, 
catchline ‘Title to Remainder During Life Estate.’’ 

Applied in United States v. Rose, 20 F. Supp. 350. 


B. Character of Possession. 


Must Be Actual. — There can be no adverse possession 
without an actual possession of the locus in quo, Cutler v. 
Blockman, 4 N. C. 368, and no constructive possession will 
ripen into a good title. Williams v. Wallace, 78 N. C. 354. 

Thus the payment of taxes and the employment of agents 
in respect to land are insufficient acts to constitute posses- 
sion. Ruffin v. Overly, 88 N. C. 369. As was said by the 
court in considering sec. 1-38, and this applies with equal 
force to all the statutes, “the adverse claimant should either 
possess it in person, or by his slaves, servants or tenants; 
for feeding af cattle or hogs, or building hog pens, or 
cutting wood from off the land, may be done so secretly as 
that the neighborhood may not take notice of it; and if 
they should, such facts do not prove an adverse claim, as all 
of these are but acts of trespass: Whereas, when a settle- 
ment is made upon land, houses erected, lands cleared 
and cultivated, and the party openly continues in possession, 
such acts admit of no other construction than this, that the 
possessor means to claim the land as his own.” Grant v. 
Winborne, 3 N. C. 56; Andrews v. Mulford, 2 N. C. 311. It 
has been held that cutting timber and making shingles in 
a swamp unfit for cultivation continuously for seven years 
(see sec. 1-38) is a good possession. 

Same—Test for Determining Sufficiency. — As _ stated 
above in this note, using the land continuously and openly 
a sufficient length of time for the only purpose for which 
it is fit, is all that is required. Thus maintaining fish 
traps, erecting and repairing dams and using the property 
every year during the fishing season for a sufficient num- 
ber of years is sufficient possession of a non-navigable 
stream. J,ocklear v. Savage, 159 N. C. 236, 74 S. E. 347, 
and citations. However cutting trees and feeding hogs 
upon land susceptible of other uses, is insufficient. Loftin 
v. Cobb, 46 N. C. 406; Vanderbilt v. Johnson, 141 N. C. 379, 
54 S. E. 298, sets forth sufficient evidence of adverse pos- 
session. 

Applying the ‘use of which the land is capable” test 
the court has decided that the following acts were sufii- 
cient: Overflowing land under certain circumstances, see 
TaRoque v. Kennedy, 156 N. C. 360, 72 S. E. 454; erecting 
dams and fish traps, Gudger v. Kensley, 82 N. C. 482, 483; 
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operating lime kiln, Moore v. Thompson, 69 N. C. 120; 
making turpentine, Gudger v. Kensley, 82 N. C. 482, 483; 
cultivation, Burton v. Carruth, 18 N. C. 2, 3 and citations. 
Wallace v. Maxwell, 32 N. C. 110, Smith v. Bryan, 44 N. 
C, 180, 183; pasturage, Andrews y. Mulford, 2 N. C. 311; 
and cutting timber, Wall v. Wall, 142 N. C. 387, 55 S. E. 
283; Staton v. Mullis, 92 N. C. 624. 

The following acts were held insufficient because of lack 
of continuity or insufficient duration. Cultivation, Hamil- 
ton v. Icard, 114 N. C. 532, 19 S. E. 607; Hamilton yv. Icard, 
117 N.C. 477, 23 S. HE. 3543) Prevatt -v., Harrelson, 132) (N; 
C. 250, 43 S. E:.800; State vy. Suttle, 115 N.C. 784,, 20 S. 
E. 725; gold hunting, Ward v. Herrin, 49 N. C. 23, 25, and 
citations; cutting timber, Barlett v. Simmons, 49 N. C. 
295, 296; Shatter, vaiGaynors lls Ns C,. 15, 23 )S.) Wie 154. 
Campbell v. Miller, 165 N. C. 51, 80 S. E. 974; Blue 
Ridge Land Co. v. Floyd, 167 N. C. 686, 8 S. E. 687. 

Same—Payment of Taxes. — Paying taxes is not enough 
to constitute an adverse possession. The payment of taxes 
is an assertion of a mere claim of title and therefore is 
insufficient because it is not an actual, open, visible occu- 
pation begun and continued under a claim of right. Mal- 
loy v. Bruden, 86 N. C. 251. However it does constitute 
a relevant fact in establishing a claim of title and may be 
considered along with evidence of possession in proving 
adverse possession. Austin v. King, 97 N. C. 339, 2 S. E. 
678; Christman v. Hillard,.167 N. C. 4, 7, 82 S. EK. 949. 


Same—Title to Remaindermen During Life Estate. — Title 
by adverse possession cannot be had against the remainder- 
men before the life estate has ended, because no actual pos- 
session of the remainder may be had, but title to the life 
estate may be gained at such time. Brown v. Brown, 168 
N. C. 4, 84 S. E. 25. The statutes cannot begin to run 
against’ remaindermen until the expiration of the particular 
estate. Honeycutt v. Brooks, 116 N. C. 788, 21 S. E. 558; 
Roe v. Journigan, 181 N. C. 180, 106 S. KE. 690. 


Same — Adjoining Boundaries. — I: two persons own 
adjoining lands, and one runs a fence so near the line as 
to induce the jury to believe that any slight encroachments 
were inadvertently made, and that it was the design to 
run on the line, the possession constituted by the inclosure 
might be regarded as permissive, and could not be treated 
as adverse, even for the land within the fence, except as 
it furnished evidence of the line in a case of disputed 


boundary. The line being admitted, it would not make a 
title, where a naked adverse possession will have that 
effect, because there was no intention to go beyond his 


deed, but an intention to keep within it, which by a mere 
mistake he had happened not to do. Currie v. Gilchrist, 
147 N. C. 548, 61 S. E. 581; Blue Ridge Land Co. v. Floyd, 
M7 eING 543, 546, 547, 188 Sa B sos. 


Necessity of Being Visible and Notorious. — It was sug- 
gested under the definition that the possession must be 
as notorious as the nature of the property will permit. 
The illustrations given under the preceding catch line and 
the rule therein developed are but illustrations of this rule. 
The possession must always be as actual, as well as notorious, 
as the nature of the property will permit, but, although the 
possession must always be so notorious as to be visible, it 
is not necessary that the true owner have actual knowi- 
edge. It is sufficient if the possession would be notice of 
the adverse character to the ordinary person, if he should 
make the observation that the ordinary owner would make 
of his own property. ‘The owner is bound to ascertain the 
nature of the claim after notice has been given him. Ken- 
nedy v. Maness, 138 N. C. 35, 50 S. E. 450. 

The possession spoken of must be constituted by such 
acts as would expose the party to a suit by the State, or 
by some person claiming under the State; for it is the 
forbearance to sue that raises such a presumption of right 
as induced the Legislature to ratify the apparent title. 
Hedrick v. Gobble, 61 N. C. 348, 349. 

Posting land and keeping away trespassers is insufficient 
because it is not a visible and notorious possession. Berry 
v. Richmond Cedar Works, 184 N. C. 187, 113 S. E. 772. 


Continuity and Duration. — The duration of the posses- 
sion to ripen into title is always fixed by the statutes. The 
ordinary periods are fixed; as against the state by 
sec. 1-35, private individuals under color, sec. 1-38, and 
without color, sec. 1-40. Certain limitations and exceptions 
are imposed upon these sections by secs. 1-44 and 1-45, 

Proof that land was cultivated under one claiming title 
and that timber was cut thereon as needed, unaccompanied 
by any evidence of the length of time of the occupancy by 
cultivation, did not establish title by adverse possession 
without color of title under section 1-40, Betts v. Gahagan, 
212 Fed. 120. 

The continuity is largely a matter of interpretation and 
construction of these sections for none of them _ ex- 
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pressly indicate the extent to which the possession must 
be continuous. 

In proving continuous adverse possession nothing must 
be left to mere conjecture. The testimony must tend to 
prove the continuity of possession for the statutory period, 
either in plain terms or by “necessary implication.’? Ruftin 
Van Overby su105s NaC omss ie Ge Ost) inte possession 
need not be unceasing, but the evidence should be such as 
to warrant the inference that the actual use and occupa- 
tion have extended over the required period, and that 
during it the claimant has, from time to time, continu- 
ously subjected the disputed land to the only use of which 
it was susceptible. Locklear y. Savage, 159 N. C. 236, 239, 
(Ay Su Hy 3473 Cross vii) Ay Lecomte NaC: 119, 90 S. EB. 
14. Occasional trespasses are not sufficient, for the posses- 
sion must be of such character as to continually expose the 
party to suit by the true owner. Alexander v. Richmond 
Cedar, Works, 177. Nz Cs 137; (98 Sseeaesiom Thee illasrese 
tions and the rule stated under the catchline “Actual 
Possession.” in this note expound the true rule of con- 
tinuity. It must be just as continuous as the nature of 
the property will permit provided it is sufficient to meet 
the requirement as to notoriousness. 

So, where the plaintiff showed a sufficient and connected 
title to the land in controversy in himself, as contemplated 
by section 1-42, it is necessary for the defendant, claiming 
by adverse possession under a deed to his ancestor, as 
color, to show a continuity of such possession for seven 
years. Blue Ridge Land Co. v. Floyd, 167 N. C. 686, 83 
S$. E. 687. 

It has been held that the possession by a tenant of de- 
fendant’s ancestor for one year, under his deed, and the 
occasional entry upon:the land by his heirs at law after 
his death, for the purpose of cutting a few logs, is in- 
sufficient evidence of adverse possession in character and 
continuity to be submitted to the jury. Blue Ridge Land 
Co. v. Floyd, 167 N. C. 686, 83 S. E. 687. 

An intervening period of five months, Holdfast y. Shep- 
hard, 28 N. C. 361, and one year, Ward y. Herrin, 49 N. 
C. 23, 24; Malloy v. Bruden, 86 N. C. 251, 259, have been 
held to be sufficient intervals to defeat title by adverse 
possession. 

A gap occurring during the period of a suspension of the 
statute is sufficient to destroy the continuity. Malloy vy. 
Bruden, 85 N. C. 251. 

Same — Reasons for Rule as to Continuity. — The 
reason for the rule of continuity is that at all times there 
is a presumption in favor of the true owner, and he is 
deemed by law to have possession coextensive with his 
title except during the periods he is actually ousted by 
the personal occupation of another, so that whenever the 
occupation of another actually ceases, the title again 
draws to it the possession, and the seizin of the owner 
is restored. A subsequent entry even by the same wrong- 
doer and under the same claim of title constitutes a new 


disseizin from the date of which the statute takes a 
fresh start. Malloy v. Bruden, 86 N. C. 251, 259. But it 
is not to be understood that the possession is interfered 


with by the casual entry of a trespasser sufficiently to de- 
feat title. Hayes v. Lumber Co., 180 N. C. 252, 104 S. E. 
527. 

From the above authorities it would seem that the true 
rule is that whenever an occupation ceases for a _ period 
ever so brief the statute stops running but if the nature 
of the only use to which the land can be subjected is such 
or the actual and continuous occupation is such that from 
the very nature of things there are periods of time when 
the adverse possessor is not actually upon the land but 
is in fact occupying it under his claim the possession 1s 
not sufficiently interrupted to defeat title when so held for 
a sufficient period of time. Ed. Note. 

The discussion under this catchline is limited to actions 
against private individuals. ‘The rule regarding the con- 
tinuity of the possession as against the state is converse 
to that respecting continuity as against private individ- 
uals. See note to sec, 1-35. 

Tacking Possessions — Privity. — It is not necessary 
that the adverse claimant hold the possession for the 
statutory period provided he can establish a privity in 
claim, possession, etc., with the prior possessors, which 
when taken together will constitute the period of time 
necessary to give title. Campbell v. Everhart, 139 N. C. 
503, 52 S. E. 201. This privity is necessary where the 
claimant has not had possession for the statutory period 
for he cannot derive any benefit from the possession of a 
third party, or of others claiming under the third party, 
where he fails to connect himself with such third party’s 
title. Johnston v. Case, 131 N. C. 491, 42 S. E. 957. 

This rule of privity applies alike to cases of adverse pos- 
session against the state and private individuals, whether 
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with or without color of title, May v. Mfg., etc., Co., 164 N. 
C. 262, 80 S. E. 380; Johnston v. Case, 131 N. C. 491, 42 S. FE. 
957; although prior to sec. 1-35 the rule was otherwise as 
against the state. Phipps v. Pierce, 94 N. C. 514, 518; Price 
vy) Jackson, Sl N. ©. 4,713. 

It has been held that to constitute privity, the later 
occupant must enter under a prior one and obtain his pos- 
session either by purchase or descent from him. Privity 
means privity of possession and not privity in blood for 
a “‘privity in blood’? is one who derives his title by descent 
and applies to a real title which can descend and not to 
a mere colorable title. By this is meant, of course, that 
the possession descends and the heirs must take immedi- 
ate possession to prevent a gap. Upon such entry the 
possession of the ancestor may be tacked to that of the 
heirs as if he possessed the land under color of title, the 
heirs, by descent so possess it. Barrett v. Brewer, 153 
N. C. 547, 69 S. E. 614; Alexander v. Gibbon, 118 N. C. 
796, 24 Si) E> 748 Truston® v.’ Blount,’ 4. N.C. 455.. “Ina 
like manner the widow may tack her possession to that 
of her husband where she immediately possesses the prop- 
erty as a part of her homestead, (Atwell v. Shook, 133 N. 
C. 387, 45 S. E. 777) or dower. Jacobs v. Williams, 173 N. 
Cr 276,091 +S. Te 951: 

The possession of a widow under a homestead inures 
to the benefit of the heirs, and for the purpose of per- 
fecting title in them by adverse possession may be tacked 
to that of the husband. Atwell v. Shook, 133 N. C. 387, 
AS. Swe Meads 

For the reason explained above possession by the legal 
representative is a continuation of the possession of the 
deceased. Trustees v. Blount, 4 N. C. 455. 

The possession of a tenant is the possession of the land- 
lord and is to be added to that of the landlord in person. 
Alexander v. Gibbons, 118 N. C. 796, 24 S. E. 748. 

The same rule applies where a vendee holds possession 
under articles of purchase and his possession enures to 
ripen the defective title of the vendor. Rhodes v. Brown, 
13 N. C. 195. This rule was applied as against co-tenants 
of a husband, notwithstanding that the husband, who held 
entire possession and while so holding deeded the property 
to his wife, was later decreed a tenant in common, the 
wife not being a party to the proceedings. Gill yv. Porter, 
176uNw Gaol n97sSa0 He 381. 


It should be observed in this connection that the pos- 
session of a grantor who had no color of title cannot be 
tacked to that of his grantee in order to make up the seven 
years possession under color of title as required by sec. 
1-38. Morrison v. Craven, 120 N. C. 327, 26 S. E. 940. 

In cases where the claimant is holding possession under 
color of title he cannot tack his possession of the land not 
covered by his color to the possession of his grantor. This 
is an application of the rule that possession cannot be 
tacked to make out title by prescription when the deed 
under which the last occupant claims title does not in- 
clude the land in dispute. See Jennings v. White, 139 N. 
C. 22, 51 S. E. 799; Blackstock v. Cole, 51 N. C. 560. 


Same—Hostile Character. — It may be stated as a 
general proposition that the possession must be hostile to 
the true owner. This question becomes especially impor- 
tant where a person standing in a fiduciary relation has 
possession of the property in such capacity or where a 
tenant, a licensee, vendor or some other such person gains 
title in subordination to the true owner. See Rogers v. 
Mabe, 15 N. C. 180; Foscue v. Foscue, 37 N. C. 321; John- 
son v. Farlow, 35 N. C. 84. Such person cannot hold pos- 
session adversely until he commits some act sufficient to 
apprise the true owner of the fact that he is holding ad- 
versely to his interest under a claim of ownership. 


Whenever the possessor holds in subordination to the 
true owner whether in such capacity as named above or 
by having recognized a superior title in another, his pos- 
session will not ripen into title. Gwyn v. Stokes, 9 N. C. 
235. 

Thus there is no presumption that the possession of one 
under and in subordination to the legal title is adverse, 
and when the title is thus claimed by adverse possession, 
or for seven years under color, the burden is upon him who 
relies thereon to show such possession to have been con- 
tinuous, uninterrupted, and manifested by distinct and un- 
equivocal acts of ownership. Bland v. Beasley, 145 N. Cc. 
168, 58 S; E. 993. 

An adverse possession by one tenant in common is in- 
dicated by a hostile attitude apparent to the Court or 
jury, from which it may be seen by some act done that the 
intent to hold alone is manifested to the cotenants, as 
if they attempt to assert their claim, as to enter, or to 
demand an account of rents, etc., which is resisted by the 
occupant, his possession becomes adverse, and the stat- 
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ute begins to run. Tharpe v. Holcomb, 126 N. C. 365, 35 
S. E. 608. 

Burden of Proof — Presumptions. — When the title is 


claimed by adverse possession, the burden is on him wha 
relies upon such claim to show continuous possession. There 
is no presumption that the possession of real estate is ad- 
verse. Monk v. Wilmington, 137 N. C. 322, 49 S. E. 345; 
Bland yv. Beasley, 145 N. C. 168, 170, 58 S. E. 993. See sec. 
1-42, 

Il. NOTE TO SECTIOIF! 1-38. 


Generally.—When title to land is out of the state, seven 
years’ adverse possession under color of title is sufficient 
to ripen title in ordinary cases. Virginia-Carolina Tie, 
étce., Co. v. Dunbar, 106 F. (2d) 383: 

Title is deemed to be out of the stats where the state is 
not a party to the action. Duke Power Co. v. Toms, 118 
F. (2d) 443, 445. 

Relation to Section 1-56.—This section and sec. 1-40 ap- 
ply to actions for the recovery of real estate to the exclu- 
oe of sec. 1-56. Williams v. Scott, 122 N. C. 545, 29 S. BE. 
877. 

Effect of Disability—Seven years’ adverse possession un- 
der color, is no bar to an action of ejectment, where the per- 
son entitled to commence the same is an infant at the time 
the title to the land descended to him, and sues within three 
years next after full age. Clayton v. Rose, 87 N. C. 106, 107, 

But a married woman who acquired no title by another 
junior grant issued to her cannot use her disability to defeat 
the right of the plaintiffs. Berry v. Lumber Co., 141 N. C. 
386, 94 S., EX. 278. 


Connection with Grant as Requisite to Pleading Section.— 
The plaintiff may show title out of the State by offering a 
grant to a stranger, without connecting himself with it, and 
then offer proof of open, notorious, continuous adverse pos- 
session, under color of title in himself and those under 
whom he claims, for seven years before the action was 
brought. Blair v. Miller, 13 N. C. 407; Christenbury v. 
King, 85 N. C. 229; Isler v. Dewey, 84 N. C. 345; Mobley 
v. Griffin, 104 N. C. 112, 115, 10 S. E. 142. 


Boundaries.—In an action to quiet title the fact that, as 
a result of the impounding of water some of the bounda- 
ries have been submerged and could not be located did not 
destroy the value of the testimony as to their location at 
the time of the adverse possession relied on, and it was 
clearly competent for a witness to testify that he knew the 
Jand described in the deed and to the acts of possession 
occurring on that land. Duke Power Co. v. Toms, 118 F. 
(2d) 443, 445. 


Sufficiency of Paper to Constitute Color.—There can be no 
color of title without some paper writing attempting to 
convey title, but which does not do it either because of 
want of title in the person making it or because of the de- 
fective mode of conveyance used; and, semble, that under 
the act of 1891 it must not be so plainly and obviously de- 
fective that a man of ordinary capacity could be misled by 
it. This is true notwithstanding the holding in Neal v. 
Nelson, 177 N. C. 394, 23 S. E. 428; Williams v. Scott, 122 
Ne 5405 ce9 oe ecole ; 

An instrument is none the less color of title because of 
defects discoverable from the record, the purport of this 
section being to afford protection to apparent titles, void 
in law, and supply a defense where none existed without 
its aid. Perry v. Bassenger, 219 N. C. 838, 15 S. E. (2d) 
365. 

Same—Bond for Title as Color.—Where a bond for title is 
unconditional and calls for no future payment, the presump- 
tion, in the absence of any evidence to the contrary, is that 
the price was paid before or at the time of the signing, so 
that it is “‘color of title’ to support adverse possession 
within this section. Betts v. Gahagan, 212 Fed. 120. 

“After payment of the purchase money, a bond for title 
is ‘color of title’ to support adverse possession even against 
the vendor. Avent v. Arrington, 105 N. C. 377, 10 S. KE. 
991.”’ Betts v. Gahagan, 212 Fed. 120, 123. 


Same—Deed for Partition as Color.—A deed by the heirs 
of a deceased owner of land for partition thereof is not color 
of title within this section. Betts v. Gahagan, 212 Fed. 129. 

A deed by a grantee in a deed of partition by heirs of the 
deceased owner to a third person of the land conveyed to the 
grantee in the partition is color of title within this section, 
where the third person had no interest in the land outside 
of the deed. Betts v. Gahagan, 212 Fed. 120. 

Where the possession of a widow, when tacked to the 
possession of her husband, is sufficient to confer title to the 
land on the heirs of the husband by adverse possession, un- 
der section 1-40, whether a certain deed of a commissioner 
in a partition proceeding constituted color of title so as to 
complete the title of the heirs by adverse possession under 
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this section is immaterial. Atwell v. Shook, 133 N. C. 387, 
45-9: Bei. 

Where land devised to testator’s children with remainder 
to testator’s grandchildren was sold under order of court 
by a commissioner to one of the life tenants, and defend- 
ants were the purchasers by mesne conveyances from the 
life tenant, the deed executed by the commissioner, being 
similar to a deed from a stranger, constituted color of ti- 
tle. Perry v. Bassenger, 219 N. C. 838, 15 S. E. (2d) 365. 

Same—Unregistered Deed.—An unregistered deed is not 
color of title as against judgment creditors of the grantor. 
Eaton v. Doub, 190 N. C. 14, 128 S. E. 494. 

While an unregistered deed is not color of title as against 
subsequent grantees under registered deeds and creditors of 
the grantor, where the grantee in the unregistered deed 
conveys by registered deed, and mesne conveyances from him 
are duly registered, such registered deeds are color of title, 
under this section, and where the land is held by actual pos- 
session successively by the grantees in such chain of title 
continuously for over seven years prior to the filing of a 
judgment against the grantor in the unregistered deed, the 
grantor in the unregistered deed is divested of title by 
adverse possession prior to the filing of the judgment, and 
the judgment does not constitute a lien against the land. 
Glass v. Lynchburg Shoe Co., 212 N. C. 70, 192 S. E. 899. 

Same—Voidable Deed.—A voidable deed is sufficient color 
although it is a distinct and separate source of title from 
the one under which entry was first made. Butler v. Beil, 
TSTON: 1.2855 LOGO. By 2L7s 

Same—Void Deed.—A void deed constitutes color of title. 
Bond v. Beverly, 152 N. C. 56, 67 S. E. 55. 

A wife’s deed to her husband is color of title even if it be 
void, and his sufficient adverse possession for seven years, 
under this section, will ripen the fee-simple title in him. 
Potts v. Payne, 200 N. C. 246, 156 S. E. 499. 

Same—Deed by Mortgagor in Possession.—A deed by the 
mortgagor in possession to a third party, with notice of the 
mortgage, conveys only the equity of redemption, and does 
not pass such a colorable title as may ripen by possession 
into an absolute legal estate. Parker v. Banks, 79 N. C. 
480. 

Same—Sheriff’s Deed after Judgment against Nonresi- 
dent.—A sheriff’s deed at an execution sale under a judg- 
ment obtained against the nonresident owner by his wife 
to recover for maintenance and necessaries furnished by 
her to their minor children, in which action attachment 
was levied on the land, is at least color of title under this 
section, the judgment not being void. Campbell v. Camp- 
belly 2aiIN] C5257. 20 Snead)! 53. 

Same—Deed after Husband Abandons Wife.—After aban- 
donment, the wife’s possession as purchaser at execution 
sale of a judgment obtained against him, is adverse to the 
husband, and her possession for the period required by this 
section, will bar him. Campbell v. Campbell, 221 N. C. 257, 
200Saa6... (2a) 2535 

The evidence tended to show that plaintiff, the owner of 
the locus in quo, left the state and abandoned his wife and 
children, that thereafte: a tax lien on the locus in quo 
was foreclosed and deed was made by the commissioner to 
plaintiff’s attorney, who, by direction of plaintiff, executed 
a quitclaim deed to plaintiff’s youngest child. That some 
13 years prior to the institution of the action, relying upon 
the belief that the husband was dead, the wife executed 
quitclaim deed and the other children executed deed to the 
youngest child, and that the following day the youngest 
child and her husband executed deed of trust upon the prop- 
erty in which she represented that her father was dead and 
that she had title. Defendants claim title as grantee from 
the purchaser at the foreclosure sale of the deed of trust. 
It was held that the tax deed and the deeds of the wife 
and the other children to the youngest child constituted 
color of title, and defendants’ evidence that the youngest 
child went into possession under such color of title and re- 
mained in possession for a period in excess of 7 years is 
sufficient to take the case to the jury upon defendants’ con- 
tention that they had acquired title to the locus in quo by 
adverse possession under this section, and the verdict of 
the jury under correct instructions from the court is de- 
terminative of the question. Nichols v. York, 219 N. C. 
262, 13 S. E. (2d) 565. 

Same—Deed of Non Compos Mentis.—The deed of a person 
non compos is color of title, and possession under it for 
seven years ripens into title against those not under dis- 
ability. Ellington v. Ellington, 103 N. C. 54, 9 S. E. 208. 

Character of Possession under Section.—Chief Justice Ruf- 
fin in Green v. Harman, 15 N. C. 158 at p. 162, said. “The op- 
eration of the statute of limitations depends upon two things: 
The one is possession continued for seven years; and the 
other the character of that possession—that it should be ad- 
verse. It has never been held that the owner should actu- 
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ally know of the fact of possession, nor have actual knowl- 
edge of the nature or extent of the possessor’s claim. It 


is presumed, indeed, that he will acquire the knowledge, 
and it is intended that he should.’’ Blue Ridge Land Co. v. 
Floyd, 171 N. C. 543, 546, 88 S. E. 862. 

Adverse possession must be possession under known and 
visible lines and boundaries, and under colorable title. Berry 
v. Coppersmith, 212 N. C. 50, 54, 193 S. E. 3. 

The possession of one under color is sufficient notice of 
his claim of title to the lands. Butler v. Bell, 181 N. C. 85, 
106 S. E. 217. 

The adverse possession for seven years under color, which 
bars the entry of the true owner, must be open, continuous, 
uninterrupted, and manifested by distinct and unequivocal 
acts of ownership, the burden being upon him who asserts 
that he has thus acquired the title, to show such actual ad- 
verse possession. Monk v. Wilmington, 137 N. C. 322, 49 
S. E. 345; Bland v. Beasley, 145 N. C. 168, 58 S. E. 993; 
Stewart v. McCormick, 161 N. C. 625, 626, 77 S. E. 761. For 
full treatment see part one of this note, supra. 

If the character of the possession is insufficient to ripen 
a perfect title, the question of color of title does not arise. 
Clendenin y. Clendenin, 181 N. C. 465, 107 S. E. 458. 

Charging This and Section 1-40.—Where, in an action for 
the recovery of land, defendant relied on this section and 
section 1-40, and the evidence justified a finding in his favor 
under this section, but there was no evidence to support a 
verdict under section 1-40, the error in refusing to charge 
that defendant could not hold under section 1-40 was not re- 
versible, since it could not be inferred that the verdict was 
based on a finding of adverse possession for twenty years 
merely because the court refused to charge that there was 
no evidence of adverse possession for twenty years. Betts 
v. Gahagan, 212 Fed. 120, 121. 

Conflict Making Jury Question—Where the defendant in 
ejectment claims the locus in quo by sufficient evidence of 
adverse possession with and without ‘‘color,” as against 
plaintiff’s.chain of paper title, and the defendant denies the 
genuineness of a lease to his predecessor which the plaintiff 
has introduced, an issue of fact is raised for the determina- 
tion of the jury. Virginia-Carolina Power Co. v. Taylor, 191 
N. C. 329, 131 S. E. 646. 

Effect on Lien of Judgment Creditor.—Adverse possession 
against a judgment debtor for a period of seven years under 
color of title does not affect the lien of a judgment creditor, 
the judgment creditor having no right of entry or cause of 
action for possession, but only a lien enforceable according 
to the prescribed procedure, and as to him the possession 
is not adverse. Moses v. Major, 201 N. C. 613, 160 S. E. 890. 

Effect of Miscitation—The criticism to which this section 
may be obnoxious in misreciting other intended sections 
cannot affect the application of section 1-17 to the previously 
limited actions for real property, to which these are ex- 
pressly made subject. Clayton v. Rose, 87 N. C. 106, 111. 
Formerly this section cited the statutes naming and defin- 
ing the disabilities and it is to these citations that this 
annotation refers. Ed. Note. 

Cited in Dill-Cramer-Truitt Corp. v. Downs, 195 N. C. 
189, 141 S. E. 570; Owens v. Blackwood Lbr. Co., 210 N. C. 
504, 187 S. E. 804; McKay v. Bullard, 219 N. C. 589, 14 S. 
E. (2d) 657. 


§ 1-39. Seizin within twenty years necessary.— 
No action for the recovery or possession of real 
property shall be maintained, unless it appears 
that the plaintiff, or those under whom he claims, 
was seized or possessed of the premises in ques- 
tion within twenty years before the commence- 
ment of the action, unless he was under the disa- 
bilities prescribed by law. (Rev., s. 383; Code, s. 
1432+Gy CaP. ssueee <Gn4o93) : 


Section Not Retroactive. — This salutary provision does 
not extend to actions already commenced or rights of ac- 
tions already accrued at the ratification of the Code. Cov- 
ington v. Stewart, 77 N. C. 148, 151. 

Legal Title Prima Facie Evidence of Possession.—If a 
plaintiff establishes on the trial a legal title to the premises, 
he will be presumed to have been possessed thereof within 
the time required by law, unless it is made to appear that 
such premises have been held and possessed adversely to 
such legal title for the time prescribed by law before the 
commencement of such action. Johnston v. Pate, 83 N. C. 
110; Conkey v. Roper Lumber Co., 126 N. C. 499, 503, 36 S$. 
E. 42. : 

Same—Section Construed with Section 1-42.—In cases where 
there is no tenancy in common this section must be con- 
strued with section 1-42, for this section is explained in 
sec. 1-42 by the further declaration that the person who 
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establishes a legal title to the premises shall be presumed to 
have been possessed thereof within the time required by 
law, etc. Conkey v. Roper Lumber Co., 126 N. GC 499, 
p02, 30 GS. Bf. A2. 

Same—Fffect of Plea of Section by Adversary. — The 
pleading by a defendant of this section does not shift upon 
the plaintiff the burden of showing that he has been in the 
possession within twenty years before the commencement 
of the action, but the presumption created by sec. 1-42 can 
only be rebutted by proof on the part of the defendant that 
the defendant had been in adverse possession of the prem- 
ises for twenty years. Conkey v. Roper Tumber Co., 126 
Ne Ge 499, 502; 36'S; 42: 

Same—Character of Defendant’s Possession as Affecting 
Application—This section does not apply when the plain- 
tiffs have shown legal title and iz appears that the defend- 
ants’ possession has not been for twenty continuous years. 
Bland v. Beasley, 145 N. C. 168. 58 S. E. 993. See also 
Clendenin v. Clendenin, 181 N. C. 465, 107 S. E. 458 where it 
was held that the other entry must be openly and 
notoriously adverse or some act must be done to clearly in- 
dicate that it has become adverse, and that the occupation 
of the mother-in-law’s land after her death, where original 
entry was in subordination to her title, is insufficient. See 
also Rutledge & Co. v. Griffin Mfg. Co., 183 N. C. 430, 111 
SE. 774 

Same—Where Previously Gained by Adverse Possession. 
—Where plaintiffs acquired the title by adverse possession 
of the land under color for more than thirty years, it fol- 
lows that they had at least constructive seizin or posses- 
sion within twenty years before this suit was brought, 
which would satisfy the requirement, as seizin follows the 
title, if there is no actual possession and it is not incum- 
bent on them to show an actual seizin or possession of the 
premises in question for twenty years before the commence- 
ment of the action. Bland v. Beasley, 145 N. C. 168, 58 S. 
EB. 993; Stewart v. McCormick, 161 N. C. 625, 626, 77 S. E. 761. 

Notwithstanding that a judgment was rendered against a 
party in an action to recover lands, if he subsequently enter, 
inclose and use the lands for the statutory period, he will ac- 
quire a new estate by disseizen and acquiescence and will be 
presumed to have been in possession within the past twenty 
years. Moore v. Curtis, 169 N. C. 74, 8 S. E. 132. 

Evidence Sufficient under Section.—The evidence in Dean 
v. Gupton, 136 N. C. 141, 48 S. E. 576, was sufficient to sus- 
tain a finding under this section that the defendant held 
adversely to the plaintiff. 

State statutes of limitation neither bind nor have any 
application to the United States, when suing to enforce a 
public right or to protect interests of its Indian wards. 
United States v. 7,405.3 Acres of Land, 97 F. (2d) 417, 423. 

Cited in Johnson v. Fry, 195 N. C. 832, 836, 143 S. &. 
857; Reid v. Reid, 206 N. C. 1, 4, 173 S. E. 10. 


§ 1-40. Twenty years adverse possession.—No 
action for the recovery or possession of real prop- 
erty, or the issues and profits thereof, shall be 
maintained when the person in possession there- 
of, or defendant in the action, or those under 
whom he claims, has possessed the property un- 
der known and visible lines and boundaries ad- 
versely to all other persons for twenty years; and 
such possession so held gives a title in fee to the 
possessor, in such property, against all persons 
not under disability. (Rev., s. 384; Code, s. 144; 
(ie (PRS SY cael PAY a ee 1 


Cross Reference.—As to adverse possession for seven years 
under color of title, see § 1-38. 

Editor’s Note.—The first part of the annotations under 
section 1-38 are devoted to a treatment of the general prin- 
ciples of adverse possession and that treatment is just as 
pertinent to this section as to sec. 1-38. Thus no repetition 
of the principle therein discussed will be made in this note. 

Proof Out of State as Prerequisite to Pleading Section.— 
Prior to the passage of sec. 1-36, in 1917, before one could 
establish title to property under this section, title must 
have been proved to be out of the state-——Ed. Note. 

Thus, where adjoining owners were litigating with respect 
to their boundaries and each introduced a grant from the 
state to their lands respectively, which taken together, 
covered the locus in quo, title was shown out of the state 
and either party could establish title to any part thereof by 
adverse possession for twenty years under this section. 
Stewart v. Stephenson, 172 N. C. 81, 89 S. E. 1060. 

But since the passage of section 1-36 the title is conclu- 
sively presumed to be out of the state and such proof is not 
now necessary except in the cause specified.-Ed. Note. 
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Effect of Section Upon Prior Law. — The possession for 
twenty years which raised a presumption of title, as the law 
has been heretofore administered, has now the force and 
effect of giving an actual title in fee by the provisions of 
this section. Covington v. Stewart, 77 N. C. 148, 151. 

Section Prescribes Maximum Required. — It is error to 
charge that the adverse claimant must maintain open and 
continuous possession without break for thirty years before 
the bringing of his action as only twenty years adverse pos- 
session is required to give a title in fee to the possessor, as 
against all persons not under disability, except the state, 
see sec. 1-35, Walden) vy Ray, 121 N: C. 237, 238, 28 S. E: 
293. 

Section 1-38 Immaterial When This Section Applicable.— 
Where title by adverse possession can be established under 
this section, the question of whether a color of title is suffi- 
cient under section 1-38 is immaterial. Atwell v. Shook, 
133° IN. Co 387,45e Si eee 

Even if there is a deed, with metes and bounds, the ad- 
verse possession of twenty years would bar the defendant 
under the statute of limitations. Railroad v. Olive, 142 N. 
C. 257, 271, 55 S. E. 263, cited and distinguished. May v. 
Atlantic Coast Line R. Co., 151 N. C. 388, 66 S. E. 310. 

Section Applicable to Exclusion of Section 1-56.—This 
section and section 1-38 apply to actions for the recovery of 
real estate to the exclusion of section 1-56. Williams v. 
Scott, 122° IN. °C. 545, 29°S. By 877 

pplicability of General Rule Where United States Is 
Nominal Party.—The principle that the United States is not 
bound by any statute of limitations, nor barred by any laches 
of its officers, however gross, does not apply where United 
States is a mere nominal party so as to preclude adverse 
possessor from asserting an adverse claim against Indians, 
who are the real parties in interest. United States v. Rose, 
20 F. Supp. 350, 353. 

Presumption of Deed to Possession.—There is no error in 
a judge charging that where title is out of the state and the 
evidence shows possession for 20 years the jury might pre- 
sume a deed to the possessor from any person having title. 
This is settled law. Melvin v. Waddell, 75 N. C. 361, 368. 

Deed as Evidence of Possession. — Deed of sheriff to 
grantor of plaintiff in ejectment is no evidence of posses- 
sion. Prevatt v. Harrelson, 132 N. C. 250, 43 S. E. 800. 

Elements of Possession Necessary.—See general note un- 
der section 1-38. 

Tenants in Common—Possession of One Possession of All. 
—The possession of one tenant in common is presumed to 
be the possession of all. Tharpe v. Holcomb, 126 N. C. 365, 35 
S. £608. 

Where plaintiff and defendants were tenants in common, 
the possession of the defendants, not having been adverse 
for twenty years, was the possession of the plaintiff. Con- 
key v. Roper Lumber Co., 126 N. C. 499, 36 S. E. 42. 

To ripen title under a deed from a tenant in common 
twenty years adverse possession is necessary and this ap- 
plies to one to whom the alienee of a tenant has attempted 
to convey the entire estate. Bradford v. Bank, 182 N. C. 
235,, LOSS. Es 750! 

Evidence of Possession Sufficient to Sustain Charge. — 
Where the plaintiff introduced evidence to show that he 
had open and continuous adverse possession of the lands 
under known and visible metes and bounds for more than 
twenty years, it is sufficien under this section to sustain 
a charge of the court to the jury as to his title by ad- 
verse possession. Stewart v. Stephenson, 172 N. C. 81, 
89 S. E. 1060. 

Adverse possession sufficient to ripen title is the exclu- 
sive use of the claimant for twenty years, continuousiy 
taxing the exclusive benefits such as the land in question 
is capable of yielding, under known and visible metes andl 
bounds. Johnson v. Fry, 195 N. C. 832, 143 S. EH. 857. 

Priority over Judgment Lien.—Where a judgment debt- 
oz has lost title to lands by adverse possession, prior to 
the acquisition and registration of the judgment, the 
judgment creditor under § 1-234, is not entitled to execu- 
tion on the locus in quo, the judgment debtor having no 
title at the time of the judgment, and this result is not 
affected by the giving of a deed by the debtor to the 
claimant, which was not registered until after the judg- 
ment. Johnson v. Fry, 195 N- C. 832, 143 S. E. 857. 

Effect of Exclusive Dominion after Dedication to Public.— 
Where the owner of land has platted and sold it by deeds 
referring to streets, parks, etc., according to a registered 
map, the grantees have an easement therein, but where he 
has later fenced off a part of the land so offered for dedica- 
tion to the public and under known metes and bounds has 
exercised exclusive and adverse dominion over the enclosed 
lands, asserting absolute title, the statute of limitations will 
begin to run against the easements of the grantees thus ac- 
quired, which will ripen title to the enclosed lands in favor 
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of the owner or his grantee under the provisions of this sec- 
tion, by twenty years adverse possession. Gault v. Lake 
Waccamaw, 200 N. C. 593, 158 S. E. 104. : 

Burden of Proof.—See note under § 1-42. 

Question for Jury.—Where there is evidence that titie 
to the lands had been acquired under twenty years ad- 
verse possession this question should be submitted to the 
jury. McClure v. Crow, 196 N. C. 657, 146 S. E. 713. 

Evidence of plaintiffs’ testator’s actual, open and _ notori- 
ous adverse possession of the land in question under 
known and visible metes and bounds, in the character of 
owner and adverse to the claims of all other persons held 
sufficient to be submitted to the jury under this section. 
Reid v. Reid, 206 N. C. 1, 173 S. E. 10; Owens v. Black- 
wood Lbr. Co., 210 N. C. 504, 187 S. E. 804; Caskey v. West, 
ZION: SCG, SG Ss «bs 324; 

Where it is alleged that defendant’s predecessor in title 
went into possession of the locus in quo pursuant to a parol 
partition between him and his cotenants in common, and 
that each tenant thereafter held his share so allotted in 
severalty and hostilely to his cotenants for more than 
twenty years, the allegations are sufficient to raise the issue 
of title by adverse possession in the tenant in common, and 
it is error for the trial court to disregard the plea of title 
by adverse possession and refuse to cubmit the case to the 
jury. Martin v. Bundy, 212 N. C. 437, 193 S. E. 831. 

Mines and Mineral Rights.—Plaintiff claiming mineral 
rights by adverse possession without color of title must 
show such possession under known and visible lines and 
boundaries for twenty years. Davis v. Federal Land Bank, 
219 NS Cin 248 WSS Be ed) eaiZ, 

Mere prospecting does not constitute possession of mine 
and mineral rights. Id. 

Where plaintiffs’ evidence tended to show that they 
worked the fertilizer minerals at various places on the locus 
in quo for over twenty years but did not otherwise locate 
such work, and since plaintiffs do not claim under color 
of title, there can be no presumption that their possession 
was to the outer boundaries of their claim, and the evi- 
dence is insufficient to show adverse possession of the 
mining rights under known and visible lines and bounda- 
ries. Id. 

In an action to remove cloud on title to the mineral rights 
in the locus in quo, which had been severed from the title 
to the surface, and for possession thereof by adverse pos- 
session, plaintiffs did not claim under paper title or under 
color of title. It was held that plaintiffs may not rely 
upon the weakness o. defendant’s title but must establish 
their own title good against the world or good against de- 
fendants by estoppel, and there being no question of es- 
toppel involved, plaintiffs must prove title to the mineral 
rights by adverse possession for a period of twenty years 
under known and yisible lines and boundaries. Davis v. 
Federal Land Bank, 219 N. C. 248, 13 S. E. (2d) 417. 

Claim to Timber—Evidence. — As to competency of evi- 
dence where question depended upon high and low water 
marks, see Rutledge & Co. v. Griffin Mfg. Co., 183 N. C. 
430, 111 S. E. 774. 

Where the possession of one cotenant is pursuant to an 
agreement of all cotenants, his possession for more than 
twenty years is insufficient to bar his cotenants or their 
privies. Stallings:v. Keeter, 211 N. C. 298, 190 S. E. 473. 

Cited in Dean y. Gupton, 136 N. C. 141, 48 S. E. 576; 


Mobley v. Griffin, 104 N. C. 112, 115, 10 S. E. 142; Dill- 
Cromer-Truitt Corp. v. Downs, 195 N. C. 189; 19, 141 S. 
E. 570; Glass v. Lynchburg Shoe Co., 212 N. C. 70, 192 


SS. 699: Nichols: vie Mork, ZISMINeiC 262), 13:..S:.. EB. A(2d) 
565. 


§ 1-41. Action after entry—No entry upon real 
estate shall be deemed sufficient or valid, as a 
claim, unless an action is commenced thereupon 
within one year after the making of the entry, and 
within the time prescribed in this chapter. (Rey., 
8) 385% Conde remtsbreC CC. P.nis; Saati S48) ) 


Editor’s Note. — At common law any person who had 
a right of possession could assert it by a peaceful entry, 
without the formality of a legal action, and being so in 
possession, could retain it, and plead that it was his soil 
and freehold. This was allowed in all cases where the origi- 
nal entry of the wrongdoer was unlawful. See 1 Bouv. Law 
Dict., title ‘‘Entry.’’ This section seems to be a_limita- 
tion upon the rule in that while an entry may be made, 
it must be followed by a suit within one year and within 
the period of limitation (either 20, 7, 30 or 21 years after 
the statute began running, as this case might be) pre- 
scribed by the various sections of the code. The effect 
seems to be that the common law entry without maintain- 
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ing a suit within one year thereof is insufficient so that 
one cannot repossess himself by an entry without also 
maintaining an action. The latter part of this section, 
and within the time prescribed by law before the com- 
mencement of the action” is but a recognition of the stat- 


utes prescribing the various periods necessary for an adverse 
possession ripening into title, 


Cited in Clayton v. Cagle, 97 N. GC 300; 302: 015 S.5 F,,-So32 


§ 1-42. Possession follows legal title.—In every 
action for the recovery or possession of real prop- 
erty, or damages for a trespass on such posses- 
sion, the person establishing a legal title to the 
premises is presumed to have been possessed 
thereof within the time required by law; and the 
occupation of such premises by any other person 
is deemed to have been under, and in subordina- 
tion to, the legal title, unless it appears that the 
premises have been held and possessed adversely 
to the legal title for the time prescribed by law 
before the commencement of the action. (Rev. 
s. B86; (Code...) 14630. C.baue: ane Cre: 432.) 

Cross References.—As to title against the state, see § 


1-35. As to adverse possession of seven years under color 
of title, see §°1-38. As to adverse Possession of twenty 
years, see § 1-40. 

Necessity of Showing Legal Title. — The statutory pre- 
sumption as to possession and occupation of land in favor 
of the true owner, from the express language of the pro- 
vision, will arise and exist only in favor of a claimant who 
has shown “‘a legal title”, and until this is made to appear 
the presumption is primarily in favor of the occupant, 


that he is in possession asserting ownershi M 
Miller, 179 N. C. 396, 102 S. E. 627. re Senne 
Presumption of Subordination. — When the defendant 


relies on a deed made to his ancestor as color, and adverse 
possession of others thereunder to ripen his title, it is 
necessary to show that their occupancy was under or con- 
nected with the deed under which he claims, or the pre- 
sumption will obtain that they were under the true title 
shown by the plaintiff. Blue Ridge Land Co. y. Floyd 
167, N. C. 686, 83 S. E. 687. ; 

When the plaintiff in ejectment shows title to the locus 
in quo, and the defendant claims title by adverse possession 
the latter must establish such affirmative defense by the 
greater weight of the evidence; otherwise, under this section 
the defendants’ occupation is deemed to be under and in 
subordination to the legal title. Hayes v. Cotton, 201 N. C. 
369, 371, 160 S. E.- 453: 

Presumption of Possession and Rebuttal. — ‘The pre- 
sumption that one who proves legal title in himself has. 
been in possession within twenty years is not rebutted by 
proof that an adverse claimant has been in possession where 
the claimant holds under a deed from a tenant in common 
with the devisor of the holder of the legal title. Roscoe 
v. Roper Lumber Co., 124 N. C. 42, 46, 32 S. E. 389. 

It is not necessary to consider the effect of this section 
where, conceding the presumption raised thereby, it is 
rebutted by the admission in the case agreed. Kirkman 
v. Holland, 139 N. C. 185, 189, 51 S. E. 856. 

Same—Where Neither in Possession. — Where the de- 
fendants have not shown twenty years’ possession, and, 
the plaintiffs having shown the legal title, the law car- 
ries the seizin to the party having the legal title, when 
neither is in possession. Bland v. Beasley, 145 N. C. 168, 
169, 58 S. E. 993. 

Title acquired by adverse possession is legal title, and oc- 
cupancy of the land thereafter will be presumed to be in 
subordination to such title, unless held adversely to such 
title for the statutory period. Purcell v. Williams, 220 N. 
Cy 522) 17) Si Bs (2d) 1652: 

Construed with Section 1-39—Where the plaintiff by 
proving legal title has raised the presumption under this 
section that he has been in possession within twenty years 
the presumption operates to satisfy the requirements of 
sec. 1-39 so that the plaintiff does not have to prove such 
possession. The two sections are to be construed to- 
gether—the defendant must show thet he himself has been 
in possession adversely for twenty years. Johnston y. Pate, 
83 N. C. 110; Conkey v. Roper Lumber Co., 126 N. C. 499, 
36 S.. Bs 642. 

Presumption as to Possession of One Not True Owner.— 
It was held, in Ruffin v. Overby, 88 N. C. 369: “. . , 
every possession of land by one other than the claimant 
is deemed to be adverse until proof to the contrary is 
made.” And it seems that the holding is in conflict with 
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this section. This may be explained by reference to the 
fact that the ouster in that case occurred prior to 1868, 
as it did in Bryan v. Spivey, 109 N. C. 57, 13 S. E. 765. 
Thus there is no presumption under the section that the 
possession of the plaintiffs and those under whom they claim 
is adverse. Monk v. Wilmington, 137 N. C. 322, 325, 49 S. 
E. 345. 

There is no presumption that the possession of one 
under and in subordination to the legal title is adverse, 
and when the title is thus claimed by adverse possession, 
or for seven years under color, the burden is upon him 
who relies thereon to prove possession. Bland v. Beasiey, 
HS: Ne. Ce 168, 58 Sn B.. 993. 

But even if Ruffin v. Overby, 88 N. C. 369, is in con- 
flict with this section, the section does not profess to he 
conclusive. The presumption does not arise until the 
claimant “establishes a legal right to the premises,’’ and 
not then even, if “it appears that such premises have been 
held and possessed adversely to such legal title.’ Monk 
v. Wilmington, 137 N. C. 322, 328, 49 S. E. 345. From dis- 
senting opinion. 

Disability Exception Limited to Persons Having Right 
of Entry, etc.—Adverse possession relates only to the true 
title, and the exceptions in this statute as to those under 
disability can apply only to one having by virtue of his 
title a right of entry or of action. Berry v. Lumber Co., 
141 JN..C.) 386,..396,, 54S. .E.. 278. 

Application to Claims from Common Source. — 


Where 


the parties claimed title from a common source, the plain-- 


tiff’s deed being the older, but the defendant’s having been 
recorded first, and possession for many years was in de- 
fendant, there being no evidence of the plaintiff ever hav- 
ing possession, this section does not apply. Mintz v. Russ, 
TGIBGN Cee bso v7, Seuss Bole 

Burden and Sufficiency of Proof. — The defendant in 
an action to recover lands, depending upon adverse pos- 
session thereof under color of title, where the plaintiff has 
proved a perfect chain of paper title, has the burden of 
proving this defense by the greater weight of the evidence, 
under this section; and while an instruction thereon that 
the defendant must satisfy the jury thereof has been held 
sufficient, a further charge in connection therewith, thai 
the defendant need not satisfy the jury by the greater 
weight of the evidence, is in effect a charge that the jury 
may be satisfied by less than the greater weight of the 
evidence, and constitutes reversible error. Bryan v. 
Spivey, 109 N. C. 57, 13 S. E. 766; Monk v. Wilmington, 
137 NG) © 322,549 9S.) 6345; Bland’ v.. Beasley, 145. N: -C. 
168, 58 S. E. 993; Steward v. McCormick, [61 N. C. 625, 
07 So ey 76le) Ruminéy..Overby,. 105. Ni iC. 78e1) /S., E251; 
Blue Ridge Iand Co. v. Floyd, 171 N. C. 543, 88 S. E. 862. 

Evidence held sufficient to support directed verdict for the 
holder of paper title on theory that defendants did not es- 
tablish title by adverse possession as contemplated by this 
and § 1-35, sub-division 2. Peterson v. Sucro, 101 F. (2d) 
282. 

The use of the word “satisfied’’ in a charge upon the suffi- 
ciency of evidence under this section did not intensify 
the proof required to entitle the plaintiffs to their verdict. 
The weight of the evidence must be with the party wio 
has the burden of proof, or else he cannot succeed. But 
surely the jury must be satisfied, or, in other words, be 
able to reach a decision or conclusion from the evidence and 
in favor of the plaintiff which will be satisfactory to them- 
selves. The plaintiffs’ proof need not be more than a 
bare preponderance; but it must not be less. Fraley v. 
Fraley, 150 N. C. 501, 504, 64 S. E. 381; State v. McDon- 
ald, 152 N. C. 802, 807, 67 S. E. 762; Blue Ridge Land Co. 
y. Floyd, 171 N. C. 543, 545, 88 S. E. 862. 

The burden of proving title by sufficient adverse posses- 
sion is on the defendant in ejectment relying thereon, 
and where the evidence of the plaintiff has tended to show 
a perfect chain of paper title, the defendant’s title is 
deemed to be in subordination thereto under this section, 
and it is reversible error for the trial judge in effect to in- 
struct the jury that the burden of disproving the defend- 
ant’s evidence is on the plaintiff, Virginia-Carolina Power 
Ca, v¥-Taylor;, 194. (N.0C. 231, 139° SS. He 381, 

Applied in Johnston v. Pate, 83 N. C. 110, 112, 


§ 1-48. Tenant’s possession is landlord’s.—When 
the relation of landlord and tenant has existed, the 
possession of the tenant is deemed the possession 
of the landlord, until the expiration of twenty 
years from the termination of the tenancy; or 
where there has been no written lease, until the 
expiration of twenty years from the time of the 
last payment of rent, notwithstanding that the 
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tenant may have acquired another title, or may 
have claimed to hold adversely to his landlord. 
But such presumptions shall not be made after 
the periods herein limited. (Rev., s. 387; Code, s. 
14a CP sc Oh Or S439.) 


Cress Reference.—As to provisions 
and tenant generally, see § 42-1 et seq. 
Section Operates as Estoppel. — The plaintiff can prove 
title by estoppel, as by showing that the defendant was 
his tenant (or derived his title through his tenant) when 
the action was brought. Conwell v. Mann, 100 N. C. 234, 
6 S. E. 782; Melvin v. Waddell, 75 N. C. 361; Mobley v. 


concerning landlord 


Griffin, 104 N. C. 112, 115, 10 S. E. 142; Moore v. Miller, 
T79N. (Cs 396; 739858102 eS. 6275 
Section Fixes Maximum Period. — ‘The presumption 


which attaches to the possession of a tenant following the 
termination of tenancy, is only a presumption for the 
periods limited in the statute, and after the expiration of 
such periods, the presumption no longer exists. Melvin v. 
Waddell, 75 N. C. 361. Virginia—Carolina Power Co. v. 
Taylor, 191 N. C. 329, 331, 131 S. E. 646. 

Establishment of Tenancy—Question of Fact. — Where 
the plaintiff in ejectment has shown paper title by mesne 
conveyances from a state grant of the lands in contro- 
versy, and the defendant, claiming under sufficient evidence 
of adverse possession with and without color, and denies 
a lease introduced by the plaintiff to the defendant’s pred- 
ecessor in title: Held, reversible error for the court to 
instruct the jury that defendant’s possession is conciu- 
sively presumed to be that of a tenant for twenty years 
under the provisions of this section and exclude evidence 
of ownership of his predecessor in title during the contin- 
uance of the lease and for twenty years thereafter. Vir- 
ginia-Carolina Co: v. .Taylor, 191 Nw (Cy 3297131 S:° E.. 646. 

Parol Gift as Rebuttal of Tenancy. — A parol gift of 
land will not convey title but it will rebut the idea of 
tenancy and possession under it will ripen into title if con- 
tinued for twenty years. Wilson v. Wilson, 121 N. C. 5235, 
34 S. E. 685; Dean v. Gupton, 136 N. C. 141, 48 S. E. 576. 

How Tenant May Maintain Action Involving Title. — A 
tenant under lease may not maintain an action against 
his lessor involving title during the period of the lease 
without first surrendering the possession he has under the 
lease. Lawrence v. Eller, 169 N. C. 211, 85 S. E. 291; Ab- 
bott v. Cromartie, 72°N. C. 292, 295. 

Eviction under Legal Process and Re-entry. — Although 
where a tenant has been evicted by legal process and has 
entered under another claim, etc., the fact may be set up 
against the landlord and the principle of this section does 
not apply, if the eviction is the result of a collusion and 
the tenant then enter under the evictor, his property not 
having been moved from the premises, the court will not 
permit a defect of the landlord’s title but will apply the 
principle of this section notwithstanding the _ eviction. 
Pate v. Turner, 94 N. C. 47. 

Effect of Failure of Landlord to Prove Title. — Where 
the plaintiff fails to show any title in himself, and relies 
entirely on estoppel by this section, the judgment should 
be limited to a recovery of the possession, leaving the 
tenant free to assert any .title he may have in another 
action. Benton v. Benton, 95 N. C. 559. 

Competency of Evidence Respecting Tenancy..— Where 
a defendant in partition proceedings claims title by ad- 
verse possession, evidence that defendant entered as tenant 
is competent. Alexander v. Gibbon, 118 N. C. 796, 24 S. 
B®. 748; Shannon v. Lamb, 126 N. C. 38, 35 S. E. 232; 
Hatcher v. Hatcher, 127 N. C. 200, 37 S. E. 207; Bullock 
v. Bullock, 131 N. C. 29, 42 S. E. 458. 

Application to Tenants in Common. — Where a tenancy 
in common is shown, the possession of one is the possession 
of all—and the rule is the same, when one enters to whom 
a tenant in common has by deed attempted to convey the 
whole land. Roscoe v. Roper Lumber Co., 124 N. C. 42, 32 
Se Be) 389) 

The ouster of one tenant in common by another will 
not be presumed from an exclusive use of the commun 
property and appropriation of the profits, for less period 
than twenty years; and the result is not changed when 
one enters to whom a tenant in common has by deed at- 
tempted to convey the entire tract. Roscoe v. Roper 
Lumber Co., 124 N. C. 42, 32 5. E. 389. 

Evidence that a tenant in common with defendant in 
ejectment claiming the locus in quo by adverse possession, 
paid rent to another, prior to the existence of the coten- 
ancy, is not evidence that the defendant entered into pos- 
session under the title of such other person. Virginia- 
Carolina Power Co. v, Taylor, 191 N. C. 329, 131 S. E. 646. 

A delay by feme covert, tenant in common, for three 
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years and a few months after the death of her husband, 
and for seven years and a few months after the falling in 
of the life estate of her father does not raise a presump- 
tion of an actual ouster by her cotenants in common, so 
as to defeat her title, and under the statute of limitations 
bar her action. Day v. Howard, 73 N. C. 1. 

Principle stated in McNeill v. Fuller, 121 N. C. 209, 28 
S. E. 299; Prevatt v. Harrelson, 132 N. C. 250, 251, 43 
S. E. 800. 

Cited in Pitman v. Hunt, 197 N. C. 574, 576, 150 S. E. 13; 
Nichols v. York, 219 N. C. 262, 13 S. E. (2d) 565. 


§ 1-44. No title by possession of right of way. 
—No railroad, plank road, turnpike or canal com- 
pany may be barred of, or presumed to have con- 
veyed, any real estate, right of way, easement, 
leasehold, or other interest in the soil which has 
been condemned, or otherwise obtained for its 
use, as a right of way, depot, stationhouse or 
place of landing, by any statute of limitation or 
by occupation of the same by any person what- 
ever, (Revi;-s: 388; Code, Ss. 150;.C CaP. s, 29; 
Ro ec 65. os. 2s: C5434) 


Reason for Section. — The provisions of this section 
are justified upon the ground that the right of way is 
dedicated to a public use and for this reason is protected 
against loss by adverse possession. One using the right 
of way is at most a permissive licensee. Muse v. R. R. Co., 
149 N. C. 443, 63 S. E. 102; Carolina, etc., R. Co. v. Me- 
Caskill, 94 IN. C. 746; R. R. v. Olive, 142 N.C. 257, 55 S. 
B263; 

When Section Applies. — This section applies, it would 
seem, only after the company has acquired and taken pos- 
session of a right of way and has no application where 
there is merely an executory contract. The decisions 
seem to go the length of holding that the section does not 
apply unless the company has operated the road. See May 
vy. Atlantic, etc., R. Co., 151 N. C. 388, 66 S. E. 310. 

So the grant to a railroad company of an undefined cr 
“floating” right-of-way over the owner’s lands is of an 
executory nature, and where no consideration has been paid 
by the company, the right may be lost by lapse of ten 
years upon failure of entry and of location by the company. 
Hemphill v. Annis, 119 N. C. 518, 26 S. E. 152; Willey v. 
Norfolk, etc., R. Co., 96 N. C. 408, 1 S. E. 446; May v. At- 
lantic, etc., Co., 151 N. C. 388, 66 S. E. 310. 

Before this section can apply the company must have 
secured or acquired the right of way either by condemna- 
tion or otherwise and an executory contract to convey 
is not sufficient to meet the requirement. Even if an in- 
strument is drawn for the purpose of making the convey- 
ance it must meet the formalities required of such an in- 
strument or it will be deemed insufficient for the purpose 
of bringing it within the purview of this section. Beattie 
v. Carolina R. Co., 108 N. C. 425, 12 S. E. 913. 

Same—Where Grant Presumed by Charter.—Where a com- 
pany acquired an easement by a provision of its charter and 
not by condemnation or purchase, it would seem that the 
principle of this section applies so that although a part of 
its right of way might be used by the owner it has a right of 
entry whenever it needs the property for its use. Railroad v. 
Sturgeon, 120 N. C. 225, 26 S. E. 779; Railroad v. Olive, 142 N. 
C. 257, 55 S. E. 263; Carolina Central R. Co. v. McCaskill, 94 
N. C. 746, 753; Earnhardt v. Sou. R. Co., 157 N. C. 358, 72 S. 
Y. 1062. 

Effect of Section.—Under this section the possession by the 
defendants of the land covered by the right of way cannot 
operate as a bar to or be the basis for any presumption of 
abandonment by the railroad of its right of way. Railroad v. 
Olive, 142 N. C. 257, 55 S. Ty. 263. 

The title of the railroad to the right of way once acquired, 
can not be lost by occupancy as to any part of it by the lapse 
of time. Carolina, etc., R. Co. v. McCaskill, 94 N. C. 746; 
Purifoy v. Richmond, etc., R. Co., 108 N. C. 100, 12 S. E. 741. 

Same—Effect of Permitting Improvements. — Mere silence 
while a trespasser is improving real estate as if it was his 
own, while it may sustain a claim for the value of such im- 
provements when made in good faith, cannot be allowed ts 
transfer the property itself to such trespasser. Carolina 
Central R. Co. v. McCaskill, 94 N. C. 746. 

Effect upon Power of State, etc., to Change Grade.—This 
section does not affect the State or a municipality in the 
assertion of its right to require a railroad company to change 
the grade of its roadbed where it is crossed by streets, so that 
public travel and drainage may not be impeded. Atlantic, 
etc., R. v. Goldsboro, 155 N, C. 356, 357, 71 S. E. 514, afi’d 
232 U. S, 548, 34 S. Ct. 364, 58 L. Ed. 721. 
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Section Not Applicable—An incorporated city or town 
may obtain title to streets located upon the right of way 
of a railroad company by long and continuous, open, and 
adverse use thereof for such purpose, and where the city 
has so used the land for a long period of time there is a 
presumption of an original condemnation by the city, and 
this section has no application as to the rights of munici- 
palities to acquire the land. In the Matter of Assessment 
against Property of Southern Ry. Co., 196 N. C. 756, 147 
Sasol. 

Cited in Durham vy. R. R., 104 N. C. 261, 264, 10 S. E. 208; 
Railroad v. Olive, 142 N. C. 257, 55 S. E. 263; Bass v. 
Roanoke, etc., Power Co., 111 N. C. 439, 455, 16 S. E. 402; 
Purifoy v. Richmond, etc., R. Co., 108 N. C. 100, 12 S. E. 
741; I,oven v. Parson, 127 N. C. 301, 37 S. E. 271. 


§ 1-45. No title by possession of public ways.— 
No person or corporation shall ever acquire any 
exclusive right to any part of a public road, street, 
lane, alley, square or public way of any kind by 
reason of any occupancy thereof or by encroach- 
ing upon or obstructing the same in any way, and 
in all actions, whether civil or criminal, against 
any person or corporation on account of an en- 
croachment upon or obstruction or occupancy of 
any public way it shall not be competent for a 
court to hold that such action is barred by any 
statute of limitations. (Rev., s. 389; 1891, c. 224; 
CS. %435;7) 


Prior Law.—Prior to the enactment of this section title 
to lands by adverse possession could be acquired against 
a State or a municipal corporation, which is a_ political 
agent of the State; and where before the enactment of 
this statute sufficient possession of the character required 
had ripered the title to a part of a street of a city under 
what are now sections 1-30, 1-35, as construed by the deci- 
sions of our Supreme Court, the municipality may not re- 
assert the lost ownership except under the power of emi- 
nent domain vested in it by the law and for the public 


benefit. Threadgill v. Wadesboro, 170 N. C. 641, 87 S. 
Bemogds 
For cases decided prior to section, see Turner v. 


Com., 127 N. C. 153, 37 S. E. 191; Moose v. Carson, 104 N. 
C. 432, 10 S. E. 689; State v. Long, 94 N. C. 896; Crump v. 
Mims, 64 N. C. 767. 

Same—Effect of Section upon Title Acquired——Where an 
owner has acquired title by adverse possession to a part of 
a street under the Code of 1868 and the construction placed 
thereon by the decisions of the Supreme Court, the reversal 
of the principle thereafter by this Court cannot disturb the 
title theretofore acquired. Threadgill vy. Wadesboro, 170 N. 
G.641,, 8785.8. 520. 

Application of Section.—Possession of the street by any 
one claiming it adversely cannot divest or destroy the right 
of the public therein. The Court, in Moose v. Carson, 104 
N. C. 432, at p. 434, 10 S. E. 689, seems to have overlooked 
what was decided in State v. Long, 94 N. C. 896, with 
respect to the effect of adverse possession of a highway up- 
on the right of.the public or the citizen therein prior to this 
section. State v. Godwin, 145 N. C. 461, 465, 59 S. E. 132. 

Where a county entered into the possession of a square 
for the public use before this section, the provisions of this 
section will not permit the plaintiff to acquire title thereto 
by adverse possession under a deed purporting to convey a 
part thereof. Gates County v. Hill, 158 N. C. 584, 73 S. E. 
804. 

A right to maintain a building on a navigable stream 
which obstructs the operation of a draw in a county bridge 
cannot be acquired by adverse user by virtue of this section. 
Lenoir County v. Crabtree, 158 N. C. 357, 74 S. E. 105. 

Same—Curing Erroneous Charge. — An erroneous charge 
that the title to an open square, dedicated to and accepted by 
a town, would be acquired by seven years adverse posses- 
sion, contrary to the provisions of this section, is not cured 
alone by a full and complete charge on the principles of an 
offer to dedicate and an acceptance of the square by the 
town. Atlantic, etc., R. Co. v. Dunn, 183 N. C. 427, 111 S. 
E. 724. 

Applies Only to Streets Acquired by Municipality.—The 
principle of law of this section applies only to such streets 
as the municipality has acquired and not to land offered to 
be dedicated by a private citizen for use as streets when 
such offer of dedication has not been accepted by the munic- 
ipality before the offer has been unequivocally withdrawn. 
Gault v. Lake Waccamaw, 200 N. C. 593, 158 S. E. 104. 

Sections Construed with This Section. — Construing sec- 
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tion 146-91 providing that no statute of limitation shall ef- 
fect the title or bar the action of one claiming it under an 
assignment from the State Board of Education, ete., with 
sections 1-30, 1-35, and this section, it is held, that the limi- 
tations as to color for twenty-one years, and without for 
thirty years, do not apply to personal actions after the 
State has parted with her title to the lands; and the three 
years statute to recover damages for trespass in cutting and 
removing trees from the land applies under the facts in this 
case. Tillery v. Whiteville Iumber Co., 172 N. C. 296, 90 
S. E. 196, 

Possession Prior to Enactment.—When sufficient ad- 
verse possesssion of a street of an unincorporated town 
by the present owners and those claiming under them has 
been shown, for thirty-five years prior to the enactment 
of this section the right of the town to the use of the 
street is barred by the statute of limitations. Tadlock v. 
Mizell; (195) N.2C. -473,°132.S:. E713. 

Property Conveyed to Trustees for Municipal Purposes.— 
Where property was conveyed to trustees for the benefit 
of members of the community for use as a community house 
or playground, this section does not apply. Carswell v. 
Creswell, 217 N. C. 40, 7 S. E. (2d) 58. 


Art. 5. Limitations, Other than Real Property. 


§ 1-46. Periods prescribedi—The periods pre- 
scribed for the commencement of actions, other 
than for the recovery of real property, are as set 
forth in this article. (Rev., s. 390; Code, s. 151; 
CaCrE es. 30; C, $5436.) 


Statute Affects Remedy Only. — The statute of limita- 
tions relates only to remedy, and the defendant is never 
afforded an opportunity of relying upon it until the plaintiff 
resorts to his remedy, either by action on the judgment, or 
motion in the nature of scire facias to revive it. Berry v. 
Corpening, 90 N. C. 395. 

Same — Defenses against Former Statute. — Since the 
prior law was not an absolute bar to actions, but mer2ly 
raised a presumption of payment which might be rebutted, 
the question of changed residence, destitution or insolvency 
of debtor and other such questions were material in rebutting 
the presumption raised, but under the present law are im- 
material for such purposes since the present statutes totally 
bar the action. See Campbell v. Brown, 86 N. C. 376, 382. 

Actions for Which No Statutes. — There is no statute of 
limitations applicable to an action brought by citizens to 
test the validity of an election held relative to subscribing 
stock tc a railroad company, but such action must be 
brought within a reasonable time. Jones v. Commissioners, 
107 N. C. 248, 12 S. E. 69. Nor is there any statute appli- 
cable to the probate of wills. In re Dupree’s Will, 163 N. 
CIPS ORY AOE San ont y RS 

Application of Statutes to Trust Relations.—Where a part- 
ner receives firm money in winding up the affairs of the 
partnership in pursuance of an agreement that he so receives 
such funds, he holds them in trust for the other partners and 
the statutes do not run. McNair v. Ragland, 7 N. C. 139, 
145. 

Suspension of Statutes.—The statute of limitation does not 
run when there is no one in esse capable of suing. Grant v. 
Hughes, 94 N. C. 231. 

Effect of Change of Period by Amendment.—A reasonable 
time for the commencement of an action before the statute 
changing the period works a bar, Nichols v. R. R., 120 N. C. 
495, 26 S. E. 643, shall be the balance of the time unexpired 
according to the law as it stood when the amending act 
was passed, provided it shall never exceed the time allowed 
by the new statute. For example, if the action would have 
been barred in six years, and four years had elapsed before 
the amending act, then two years more would be a reasona- 
ble time. If three years time would bar the action and 
three years had elapsed, as in the present case, before the 
amending Act is passed, then three years thereafter would 
be the limit and no more, and this rule will apply to all 
other periods of limitation on actions, Culbreth vy. Down- 
ing, 121 N. C. 205, 206, 28 S. EK. 294. 

Cited in Copley v. Scarlett, 214 N, C. 31, 197 S. E. 623. 


§ 1-47. Ten years.—Within ten years an action— 

1. Upon a judgment or decree of any court of 
the United States, or of any state or territory 
thereof, from the date of its rendition. No such 
action may be brought more than once, or have 
the effect to continue the lien of the original 
judgment. ; 
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2. Upon a sealed instrument against the princi- 
pal thereto. 

3. For the foreclosure of a mortgage, or deed 
in trust for creditors with a power of sale, of real 
property, where the mortgagor or grantor has 
been in possession of the property, within ten 
years after the forfeiture of the mortgage, or 
after the power of sale became absolute, or with- 
in ten years after the last pa:ment on the same. 

4, For the redemption of a mortgage, where 
the mortgagee has been in possession, or for a 
residuary interest under a deed in trust for cred- 
itors, where the trustee or those holding under 
him has been in possession, within ten years after 
the right of action accrued. 

5. For the allotment of dower upon lands not 
in the actual possession of the widow following 
the death of her husband. (Rev., s. 391; Code, s. 
152%Ce C. Pi, sss uot Ge reeeeshe.) CO. S, 4375) 


I. In General. 

II. Subs. (1). Judgments and Decrees. 
IIJ. Subs. (2). Sealed Instruments. 
IV. Subs. (3). Mortgage Foreclosure. 
V. Subs. (4). Redemption of Mortgage. 


I. IN GENERAL, 


Editor’s Note.—The 1937 
to this section. 

For a discussion of the effect of the amendment, see 15 N. 
C. Law Rev. 354. 

See 11 N. C. Law Rev. 220. 

Law Prior to Section.—It was said of the statute of pre- 
sumption immediately preceding this section that, “its wob- 
vious policy, as said in Ingram v. Smith, 41 N. C. 97, is to 
insist peremptorily on diligence in all cases to which it has 
any application, and it is one which the courts must fairly 
carry out. So emphatically is it a statute of repose, that 
no saving is made in it of the rights of infants, femes covert, 
or persons non compos.’ Hamlin v. Mebane, 54 N. C. 18; 
Hodges v. Council, 86 N. C. 181; Headen vy. Womack, 88 N. 
C. 468, 470. 

The presumption was not conclusive; it might have been 
rebutted by any pertinent proof, and such proof was pre- 
sumed by the appellate court where there was no complaint 
of the finding of fact by the Court. In re Walker, 107 N. C. 
$404 3430020S: (By. 8136; 

Though not strictly a statute of limitations, the section 
was so denominated in a. general sense, and hence it was 
made a part of the chapter: denominated in the Revisal Code 
“Timitations.’” And although it did not create an absolute 
bar, it did, in a sense, create a conditional bar. Rogers v. 
Clements, 98 N. C. 180, 184, 3 S. EF. 512. 

Same—Effect of Present Section.—This section has taken 
the place of the former statute of presumptions, R. C., ch. 
65, sec. 18 in respect to judgments. Brown v. Harding, 171 
IN: 5" 686; 6895.89 Sh 55222: 

Retreactive Effect.—This statute did not apply to actions 
commenced before August, 1868, or where the right of action 
accrued before that date. Gaither v. Sain, 91 N. C. 304. 

A limitation is inflexible and unyielding; it ceases to 
operate only in the way and for the cause prescribed by the 
statute. Brown v. Harding, 171 N. C. 686, 689, 89 S. E. 222. 

Application Limited to Actions or Suits—Power of Sale.— 
The statute was intended to apply only to actions or suits, 
and this is apparent from the very language of the law. In 
a case where it became necessary to decide whether a sale 
under a power was a suit or an action within the meaning 
of a statute it was held that a proceeding to foreclose a 
mortgage by advertisement is not a suit. Such a proceeding 
is merely an action of the mortgagee exercising the power 
ot sale given him by the mortgagor. In no sense is it a suit 
in any court, and all the definitions of that word require 
it to be a proceeding in some court. Cone v. Hyatt, 132 N. 
C. 810, 44 S. E. 678; Miller v. Coxe, 133 N. C. 578, 582, 45 S. 
E. 940. 

The legislature has prescribed ten years as the limitation 
to an action upon a judgment, but it has made no provision 
for a party to avail himself of its protection when there is 
no action or proceeding in the nature of an action taken 
against him. Berry v. Corpening, 90 N. C. 395, 398. 

Same—Leave to Issue Execution.—A proceeding for leave 
to issue execution on a judgment charging lands with owelty 
in partition is an ‘action’? within the meaning of the statute 
of limitations. Ex parte Smith, 134 N. C. 495, 47 S. E. 15. 


amendment added subsection 5 
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Sufficiency of Plea of Section—An answer alleging ‘‘that 
the plaintiff has not brought his action within the time pre- 
scribed by law, and the same is barred by the statute of 
limitations,’ is a sufficient plea of the statute of limitations. 
Pemberton v. Simmons, 100 N. C. 316, 6 S. E. 122. 

Duty to Consider Unsatisfactory Plea—Although the plea 
oi this section was indefinite and unsatisfactory, it was the 
duty of the court below to have considered and determined 
it, and a failure to do so was held to be error. Proctor v. 
Proctor, 105 N. C. 222, 10 S. E. 1036. 

Effect of Part Payment.—A partial payment voluntarily 
made does not remove the statutory bar. McDonald v. Dick- 
son, 87 N. C. 404. See dissenting opinion. 

Effect of Making or Adding Parties.—Where this section 
applies, its provisions are not affected by the fact that addi- 
tional parties to the action, ordered by the Supreme Court, 
had not been made before a succeeding term of the superior 
court, and the judge had thereupon ordered a discontinuance 
of the action, from which there was no appeal. Geitner v. 
Jones, 176 N. C. 542, 97 S. E. 494. 

Evidence as to Running.—Evidence as to the running of 
this statute can have no pertinency where but little more 
than three years has elapsed. Wilcoxon v. Logan, 91 N. ©. 
449. 

Applied in Serls v. Gibbs, 205 N. C. 246, 171 S. E. 56; 
Farmville v. Paylor, 208 N. C. 108, 179 S. E. 459; Allsbrook 
v. Walston, 212 N. C. 225, 193 S. EB. 151; Davis v. Cock- 
man, 211 N; GC. .630,. 9191 Sh, 322: 

Cited in Sikes v. Parker, 95 N. C. 232; Usry v. Suit, 91 
N. C. 406, 416; Wilcoxon v. Logan, 91 N. C. 449; Williams 
v. McNair, 98 N. C. 332, 4 S. E. 131, 133; In re Gibbs, 205 
N.C. 312; 171 SB. 55> Burry siculleecdoe Ne Gy 417, 420,177 
S. E. 641; Davis v.' Alexander, 207 N.C. 417, 420, 177 S. E. 
417; Ritter v. Chandler, 214 N. C. 703, 200 S. E. 398; Own- 
bey v. Parkway Properties, 221 N. C. 27, 18 S. E. (2d) 710. 


II. SUBS. (1). JUDGMENTS AND DECREES. 


Prior Law.—This statute of presumptions Rev. Code ch. 
65, section 18, the former law corresponding to this section, 
which declared that judgments, decrees, etc., should be 
presumed to be satisfied within ten years was not conclu- 
sive. In re Walker, 107 N. C. 340, 12 S. E. 136. 

A decree in proceedings for partition had in 1861, adjudg- 
ing owelty of partition against certain shares of the land 
divided, was subject to the statute of presumptions, which 
corresponded to this section, because this section is not 
retroactive. Herman v. Watts, 107 N. C. 646, 12 S. E. 437. 

If there are valid subsisting judgments for the unpaid 
mortgage debt and the vendee does not deny the liability, 
the assignee of a joint vendor cannot insist upon the statute 
of presumption of payment from lapse of time as to the 
original debt, nor upon a bar by the act of limitations, as 
to the reduced debt assumed by the assignee of the vendee. 
Ely v. Bush, etc., Co., 89 N. C. 358. 

There is therefore no analogy which makes the decisions 
under the former precedents applicable to the present law 
(since the C. C. P. in 1868) inasmuch as they relate entirely 
to rules of evidence and not to the removal of a statutory 
bar where the action is upon a bond or judgment. McDon- 
ald v. Dickson, 87 N. C. 404, 406. 

Prior to this statute there was no limitation absolutely 
barring the cause of action upon a judgment, but the 
statutes merely raised a presumption of payment which 
might be rebutted by competent evidence. 

The period of time necessary to lapse before the presump- 
tion arose varied with the various statutes. At common law 
the period required was a great lapse of time, next the 
period was fixed by statute at 20 years, and then by the act 
of 1826 was changed to ten years. This remained the law 
until the C. C. P. of 1868 which changed the presumption to 
an absolute bar and the period fixed at ten years. See Mc- 
Donald v. Dickson, 87 N. C. 404, 412. 

Statute Strictly Construed. — A _ statute so entirely in 
derogation of common right as is the statute of limitations, 
should be strictly construed, and under it a judgment should 
not be treated as a contract, because it does not come with- 
in the necessity of that term. McDonald v. Dickson, 87 N. 
C. 404, 411. 

Retroactive Effect.—A judgment rendered before, though 
docketed after, the adoption of the Code of Civil Procedurs, 
is subject only to a presumption of satisfaction, and not to 
the statute of limitations as prescribed in the Code. John- 
ston v. Jones, 87 N. C. 393. 

Section Operates as Bar.—This section fixes the current 
period of ten years as that which terminates the lien of a 
judgment, and operates as a bar to a new action upon it. 
McDonald v. Dickson, 85 N. C. 248, 251. 

An action to enforce the lien of a judgment by condemn- 
ing the land of the judgment debtor to be sold is not an 
action upon a judgment within the purview of subsection 


CIVIL PROCEDURE—LIMITATIONS 


§ 1-47 


(1), but even if the statute were applicable it would not 
have the effect of continuing the lien of the judgment be- 
yond the ten-year period prescribed by § 1-234. Lupton v. 
Edmundson, 220 N. C. 188, 16 S. E. (2d) 840. 

Significance of Transcribing Justice’s Judgment to Su- 
perior Court.—A creditor having a judgment in a justice’s 
court may keep his judgment altogether in that court, and 
rely alone on such process for its enforcement as a justice 
of the peace may issue; and if he so do, the bar of sectien 
1-49 will apply to it at the end of seven years, unless before 
that time he sues and obtains a new judgment as he law- 
fully may do; but if he elect to have a transcript docketed 
in the superior court, and it is done, then all right 
of execution in the justice’s court is renounced and in lieu 
thereof, the creditor has the more efficient and far reach- 
ing executions and process of the superior court. Broyles v. 
Young, 81 N. C. 315, 318. 

The transcript of a justice’s judgment docketed in the 
superior court becomes, for the purpose of lien and execu- 
tion, a superior court judgment and is subsequent to the 
ten-year limitation notwithstanding section 1-49. Broyles v. 
VYourigy Sle Nasee ole 

Land is not relieved under this section of a judgment 
lien by the mere transfer of the debtor’s title. But it has 
been held that ‘‘the lien upon lands of a docketed judg- 
ment is lost by the lapse of ten years from the date of 
the docketing, and this notwithstanding execution was _ be- 
gun but not completed before the expiration of ten years.’ 
Osborne v. Board of Education, 207 N. C. 503, 504, 177 S. 
E. 642, citing Hyman v. Jones, 205 N. C. 266, 171 S. E. 
103. 

Application to Foreign Judgments. — This section applies 
to fcreign judgments. Arrington v. Arrington, 127 N. C. 196, 
SYA SS Ley way} 

A cause of action on a judgment accrues from the date 
of its rendition. Rodman yv. Stillman, 220 N. C. 361, 365, 17 
Sones (ad) sac 

When Statute Begins to Run — Judgment for Costs. — 
A judgment for costs is considered part of the first judgment 
where the costs were first levied against the plaintiff but 
were later adjudged against the defendant, and there is no 
bar except from the lapse of ten years under par. (1) of this 
section. Owen y. Paxton, 122 N. C: 770; 772, 30S. Ev 343. 

Same—At Time of Judgment or Confirmation of Sale. — 
Wkere an action is instituted to recover the amount due on 
a note and to foreclose the mortgage securing the same and 
judgment is rendered on the debt, an order being made 
for the sale of the land, which sale was later reported and 
confirmed, the statute of limitations began to run at the 
date of the money judgment and not from the date of the 
confirmation of the sale. McCaskill v. McKinnon, 121 N. 
Cr o2 25 Saban cone 

Same—Judgment for a Devastavit against Executor.— 
When an action is brought against an executor or adminis- 
trator for a devastavit, and a judgment is obtained against 
him, the cause of action accrues at the time of the qualiti- 
cation, and the law in force at the time governs, but when 
the action is brought after the death of the executor, the 
cause of action accrues as against his real and personal rep- 
resentative, when such representative qualifies and gives 
notice to creditors. Syme v. Badger, 96 N. C. 197, 2 S. E. 61. 

Same—Alimony Payé le Annually. — In an action on a 
judgment for alimony, payable annually, the annual sums 
are barred within ten years from the time they become due 
under this section. Arrington v. Arrington, 127 N. C. 190, 
37 S. E. 212. See dissenting opinion. 


Stopping the Statute—Where judgment was taken in 
1926, and in 1931 defendant moved before the clerk to set 
the judgment aside, motion denied and appeal taken to the 
judge, and the clerk ordered that execution should not is- 
sue until the adjournment of the August, 1931, term of 
court, and the appeal to the judge was never heard, the 
order of the clerk and the appeal to the judge did not have 
the effect of stopping the statute and the judgment was 
barred in 1939 by the ten years statute of limitations. Exum 
vw. Carolina RS Cong 222. Ns 1G. 222.927 25. (coe 

Effect of Judgment upon Contract or Tort.—A cause of 
actici on contract or tort loses its identity when merged in 
a judgment; and thereafter a new cause of action arises out 
of the judgment. McDonald yv. Dickson, 87 N. C. 404. 


Period of Statute—Effect of Admission of Claim by Ad- 
ministrator.—A claim reduced to judgment is barred by the 
ten years statute of limitation unless the claim was ad- 
mitted by the administrator, or action was brought upon it, 
in one year after the expiration of the ten years on the ap- 
pointment of administrator as _ frescribed by _ statute. 
Brittain v. Dickson, 104 N. C. 547, 10 S. E. 701. 

Same—Specialties Reduced to Judgments. — Specialties, 
when reduced to judgments, are merged, and the statute bar- 
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ring judgments will then apply. 
NN? Gu547,..10 S: B. 701. 

Effect of Issuing Executions During leriod.—The statute 
of limitations may be set up as a defense by an administra- 
tor to a motion for leave to issue execution after ten years 
from the date of docketing a judgment against his intestate 
and this although executions have regularly been issued 
within each successive period of three years after the judg- 
ment was docketed. Berry v. Corpening, 90 N. C. 395. 

The words ‘‘any state’ must be taken to mean the judg- 
ment of a court of any state including our own. But it 
could make no material difference, even if not construed 
to include this state, since, by section 1-56, every action for 
relief not specially provided for must be commenced within 
the same period of ten years after the cause of action shall 
have accrued. McDonald v. Dickson, 85 N. C. 248, 251. 

Effect of Payment on Judgment. — A payment on a 
judgment does not arrest the running of the statute of 
limitations. McCaskill vy. McKinnon, 121 N. C. 192, 28 S. 
FE. 265. 

A partial payment on a judgment does not arrest the run- 
ning of the statute of limitations. Hughes v. Boone, 114 
Ne C.1545,555 JOC Seu G3: 

Comparison of Effect of Application of Section 1-56 with 
This Section—It can make no difference whether subsec- 
tion 1 of this section or section 1-56 applies. The result 
will be the same in either case. Ex parte Smith, 134 N. 
405 5023) 47/-S5) B16. 

Application to Issuance of Execution. — The issuing of 
an execution on a decree charging owelty in partition is 
barred within ten years. Ex parte Smith, 134 N. C. 495, 47 
mote tynr 20; 

The statute of limitations is a proper plea and a com- 
plete bar to a motion for leave to issue execution on a 
judgment, when such motion is made more than ten years 
after the rendition of such judgment. McDonald v. Dick- 
son, 85 N. C. 248. 


III. SUBS. (2) SEALED INSTRUMENTS. 


Section Operates upon Remedy.—This section limits the 
time within which actions may be brought and thus op- 
erates upon the remedy and not the right. The bar of the 
statute on a sealed promissory note is of that character, 
and while it takes away the forum for the enforcement of 
the note, it does not destroy the debt. Demai v. Tart, 221 
Ny Cr 106. 109; 19. S> B+ €2d)> 130. 

When Statute Begins to Run—Breach of Warranty. — 
In an action tor breach of a covenant of warranty the stat- 
ute of limitation begins to run when there is an ouster of 
the grantee. Shankle v. Ingram, 133 N. C. 254, 45 S. E. 578. 

Same—Breach of Covenant of Seizin. — In an action for 
damages for breach of covenant of seizin the statute of 
limitation begins to run upon delivery of the deed. Shankle 
v. Ingram, 133 N. C. 254, 45 S. E. 578. 

Same—Coupons of Bonds. — The Statute of Limitations 
begins to run against coupcns of bonds at the maturity, 
not of the bonds, but of the coupons. Threadgill v. Com- 
missioners, 116 N. C. 616, 617, 21 S. E. 425. 

Same—Guaranty under Seal. — An action upon a guar- 
anty under seal is not barred until ten years after the 
cause of action accrues. Coleman vy. Fuller, 105 N. C. 328, 
LISS, 175: 

Application to Sureties. — This subsection is not appli- 
cable to actions against sureties. The use of the word 
“principal” and the omission of the word “‘sureties’’ clearly 
indicates this to be the intention of the legislature. Sec- 
tion 1-52, subs. (1) is applicable to sureties and the action 
against them is limited to three years. Welfare v. Thomp- 
son, 83 N. C. 279; Redmond v. Pippen, 113 N. C. 92, 18 S&S. 
E. 50; Barnes v. Crawford, 201 N. C. 434, 437, 160 S. E. 464; 
North Carolina Bank, etc., Co. v. Williams, 208 N. C. 243, 
244, 180 S. E. 81; North Carolina Bank, etc., Co. v. Wil- 
liams, 209 N. C. 806, 185 S. E. 18. 

Guarantor as Principal under Section. — Neither the 
spirit nor the letter of this section makes a guarantor prin- 
cipal to the original obligation. Coleman vy. Fuller, 105 N. 
C. 328, 332, 11 S. E. 175. From dissenting opinion. 

Application to Bills, Notes, etc. — The prior law, as does 
this section, embraced “‘single bills,” as well as promis- 
sory notes and other demands therein designated. Rogers 
v. Clements, 98 N. C. 180, 3 S. E. 512. 

An action on a note under seal against the endorser on 
the note is ordinarily barred after three years from matu- 
rity of the note, by § 1-52, subs. 1, even though the en- 
dorsement is itself also under seal, an endorser not being a 
principal to the note so as to come within the provisions of 
this section, prescribing a tea-year period “upon a sealed 
instrument against the principal thereto.” Howard v. 
White, 215 N. C. 130, 1 S. E. (@d) 356. 

Where the note contained the word “‘seal’’ opposite the 


Brittain v. Dickson, 104 
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signature it was held to be conclusive as to the nature of 
the instrument. Therefore this section controls as to the 
time within which an action might be brought. Federal 
Reserve Bank v. Kalin, 81 F. (2d) 1003. ; 

Application to Bonds—Former Law. — The corresponding 
section of the former law was construed to embrace single 
bonds, though they were not named in terms. Rogers v. 
Clements. 98 N. C. 180, 184, 3 S. E. 512. 

The presumption of payment of a bond arises after ten 
years from 


the time the right of action accrues, and the 

provisions of section 1-26 do not apply. Hall v. Gibbs, 87 
INS re 

Same—Section Not Retroactive. — A bond for the pay- 


ment of money executed prior to this section, by the prin- 
cipal and his sureties is exempted from the operation of 
the statute of limitations as contained in this section. 
Knight v. Braswell, 70 N. C. 709. 

Conditions Repelling Statute — Set-off. — A _ set-off in 
favor of the obligor is not a part payment as to an endorser 
and does not repel the statute. Woodhouse v. Simmons, 
Go NG Gy oO: 

Power of Sale in Deed of Trust.—See generally, Merri- 
mon v. Postal Tel.-Cable Co., 207 N. C. 101, 176 S. E. 246. 

Whether Note under Seal as a Question of Law or Fact. 
—While ordinarily the bar of the statute of limitations 
is a mixed question of law and fact, where, in an action on 
a note, the plea of the statute is based upon defendant’s 
contention that the note was not under seal, but defendant 
offers no evidence in support of his contention that he did 
not adopt the printed word “seal’’ appearing on the note 
after his name as maker, the question of the statute be- 
comes a matter of law, and the court properly refuses to 
submit an issue as to whether the action was barred. 
Ctirnimeys Currin, 219) Ns. Cy 815,115 Sa (ad) 279. 


Iv. SUBS. (3) MORTGAGE FORECLOSURE. 


The prior law ccrresponding to this section created a 
presumption that after ten years the mortgage was pre- 
sumed to have been satisfied which might have been re- 
butted and did not operate to absolutely bar the right. 
Pemberton v. Simmons, 100 N. C. 316, 6 S. E. 122. 

Only Limitation upon Right to Foreclose. — This section 
is the only limitation upon the mortgagee’s right of action 


for foreclosure or sale. Parker v. Banks, 79 N. C. 480, 
484, 
Prerequisites to Bar. — In order to bar an action for re- 


lief under this section two things must concur, namely, 
the lapse of ten years after the forfeiture or after the power 
of sale became absolute or after the last payment, and the 


possession of the mortgagor during that period. Woodlief 

v. Wester, 136 N. C. 162, 168, 48 S. E. 578; Ownbey v. 

Parkway Properties, 222 N. C. 54, 56, 21 S. EB. (2d) 900. 
Necessity for Possession. — The mere lapse of time, un- 


accompanied by any possession, does not obstruct the right 
to foreclose a mortgage. Simmons y. Ballard. 102 N. C. 
105, 9 S. E. 495. Decided under prior statute. 

The statutory presumption of abandonment of an equi- 
table claim to land, arising \ithin ten years after the right 
of action accrues, is fatal to the plaintiffs upon the facts of 
this case. Headen v. Womack, 8&8 N. C. 468. 

Same — Remainderman before Lapse of Life Estate. — 
The actual possession of the life tenant does not inure to 
the remainderman. Thus, during the continuance of the 
life estate the latter cannot avail himself of that actual 
possession as against one who holds a mortgage on his in- 
terest for the purpose of barring his right under the mort- 
gage. Malloy v. Bruden, 86 N. C. 251, 257; Woodlief v. 
Wester, 136 N. C. 162, 164, 48 S. E. 578. 

Where a remainderman, not being in possession, executes 
a mortgage, the foreclosure of the mortgage is not barred 
aiter ten years from the forfeiture thereof or from the last 
payment, such action being brought within ten years from 
the time of the acquisition of the possession by the remain- 
derman. Woodlief v. Wester, 136 N. C. 162, 48 S. E. 578. 

Character of Possession Necessary.—It is impossible to sup- 
pose that the legislature intended a constructive possessicn, 
for the “mortgagor or grantor’ could never have such pos- 
session as against a mortgagee. The latter has the right 
ot possession by construction of law, as he has the legal 
title, and, if a constructive possession was intended, there 
was no use in requiring possession at all, as, if neither 
party was in actual possession, the constructive possession 
would always be in the mortgagee. Dobbs v. Gullidge, 20 N. 
C. 197; London v. Bear, 84 N. C. 266; Deming v. Gainey, ‘5 


N. C. 528; the Code, section 146; Williams v. Wallace, 
72 N. C, 354; Simmons v. Ballard, 102 N. C. 105, 9 S. 
E. 495; Woodlief v. Wester, 136 N. C. 162, 166, 48 S. E. 
578; Ownbey v. Parkway Properties, 222 N. C. 54, 21 S. 
E. (2d) 900. 

Same—Section Applicable to Exclusion of 1-56.—Where 
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there is nc possession by either party, there can be no 
running of the statute. If it was intended that section 1-56 
should apply where there is no possession by either party, 
it was utterly useless to insert in subsection (3) and (4) 
the provision in regard to possession, as the statute under 
such a construction of section 1-56, would run whether 
there was any possession or not, and the period of limita- 
tion is the same in both sections. Woodlief v. Wester, 136 
N. C. 162, 169, 48 S. E. 578. 

Since this subsection is an express provision of law di- 
rectly applicable to an action to foreclose, it must be dis- 
regarded altogether before section 1-56 has any applciation. 
Such a construction would be a complete reversal of the 
will of the legislature as plainly expressed. Woodlief v. 
Wester, 136 N. C. 162, 168, 48 S. E. 578. 

There are several cases decided under section 1-56 in 
which the principle of section 1-47, sub. 3 has been adopted 
by analogy, and in which it was held that a party who re- 
mains in possession of land is not barred of any equity 
therein by lapse of time, and that the statute runs only 
where the other party has had possession. ‘Thornburg v. 
Mastin, 93 N. C. 258; Mask v. Tiller, 89 N. C. 423; Smith 
v. McKee, 87 N. C. 389; Norton v. McDevit, 122 N. C. 
755, 756, 30 S. E. 24. Menzel v. Hinton, 132 N. C. 660, 44 
S. E. 385, 95 Am. St. 660 was explained in Woodlief v. Wes- 
ter, 1367 Ni. /@. 162, 168, 48-S. EB. 578: 

When Holding Becomes Adverse. — When the mortgagor 
of property is left in possession, he or his vendee holds it 
for the mortgagee, and his possession does not become ad- 
verse so as to set the statute in motion until condition 
broken. Woody v. Jones, 113 N. C. 253, 18 S. E. 205. 

Absence from State as Suspending Section. — An ac- 
tion to foreclose a mortgage comes within the purview of 
section 1-21, and the absence of the mortgagor from the 
state suspends the running of the statute. Love v. West, 
169 N. C. 13, 14, 84 S. E. 1048. 

Where this subsection 3 is pleaded, the absence of the mort- 
gagor from the state for a year or longer as prescribed in 
section 1-21 will not be counted, nor will any presumption 
of payment of the debt be raised within the period allowed 
for the commencement of the action. Love v. West, 169 N. 
C. 13, 84 S. E. 1048. See concurring opinion. 

Effect upon Debt Secured. — The provisions of this para- 
graph only bar an action to foreclose the mortgage, and do 
not bar an action to recover the debt secured by the mort- 
gage. Fraser v. Bean, 96 N. C. 327, 2 S. EB. 159. 

Effect of Bar of Debt upon Foreclosure. — The fact that 
a note is barred by the three-year statute, section 1-52, 
does not prevent the mortgagee from foreclosing his mort- 
gage securing it, this section being applicable. Jenkins v, 
Griffin, 175 N. C.:184, 95 S. E. 166. 

Althcugh an action upon the debt secured by a mortgage 
may be barred by the lapse of time, the remedy appertain- 
ing to the security may be enforced. Overman v. Jack- 
son, 104 Ni. Cs 74,10 S. Be 87, 

Where a note has not been barred, the foreclosure of a 
deed in trust, securing it, may be ordered. Geitner v. 
Jones, 176 N. C. 542, 97 S. E. 494. 

A mortgage is an incident of the note it secures, and the 
statute of limitations will not run against its foreclosure 
when it has not run against the note. Humphrey v. Steph- 
ens, 191 N. C. 101, 131 S. E. 383. 

Effect of Payment of Interest.—This section will not bar 
foreclosure on a deed of trust when, although the debt was 
due more than 10 years ago, interest has been paid on the 
debt within 10 years. Dixie Gro. Co. v. Hoyle, 204 N. C. 
109, 167,S. EF. 469. 

Section Not Applicable to Power of Sale — The execution 
of a power of sale in a mortgage is not barred by the stat- 
ute of limitations referring to actions to foreclose mor:- 
gages. Miller v. Coxe, 133 N. C. 587, 45 S. E. 940. For 
limitation upon execution of power of sale, see sec. 45-26. 

This section applies to actions for foreclosure of a mort- 
gage or deed of trust and not to foreclosure under a power 
of sale and to take benefit under such a statute, it must 
be pleaded. Spain v. Hines, 214 N. C. 432, 434, 200 S. E. 25. 
See also, 17 N. C. Law Rev. 448. 

It is conceded that if it were necessary for the mortgagee 
to bring an action to invoke the equitable aid of the court to 
foreclose his mortgage, he would be barred, because in that 
event he would abandon his power of sale and ask for the 
intervention of the court, which would be compelled to en- 
force the statutory bar. Woodlief v. Wester, 136 N. C. 
162, 168, 48 S. E. 578. 

The theory of the statute is that there has been an 
abandonment of the right, which will not be presumed un- 
less the party resisting the, enforcement of the right has 
had possession. Woodlief v. Wester, 136 N. C. 162, 169, 
48 S. E. 578. 

Effect of Barring Foreclosure upon Power of Sale. — 
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“The court said in Menzel v. Hinton, 132 N. C. 660, 662, 44 
S. FE. 385, ‘It is well settled that an action upon the debt 
may be barred without affecting the right to maintain an 
action to foreclose the mortgage given to secure it. Cape- 
hart v. Dettrick, 91 N. C. 344. This because the bar of 
the statute affects only the remedy and not the right,’ and 
upon this point the court was unanimous.” Jenkins v. 
Griffin, 175 N. C. 184, 186, 95 S. E. 166. 

It was further said that the execution of a power of sale 
is not within the language of this subsection saying, ‘It 
Is not necessary for the mortgagee to institute an action 
for the foreclosure of the mortgage or the execution of the 
power of sale; hence no time is fixed by the statute within 
which he must execute the power. The word ‘action’ in 
the paragraph evidently has reference to the action for 
foreclosure, and not to the execution of the power of sale, 
which requires no action.” See Miller v. Coxe, 133 N. C. 
578, 582, 45 S. E. 940. 

But the general assembly has changed the law in this 
particular by providing that the power of sale “shall he- 
come inoperative, and no person shall execute any such 
power when an action to foreclose such mortgage or deed 
of trust for the benefit of creditors would be barred by the 
statute of limitations,’ section 45-26, and this subsection, 
bars actions to foreclose a mortgage or deed of trust un- 
less commenced within ten years, etc. Jenkins v. Griffin, 
175m. Camis, 18750 95mS. bael66: 

Menzel v. Hinton was followed in Cone v. Hyatt, 132 N. 
C. 810, 812, 44 S. E. 678, and section 45-26, which bars a 
power of sale when foreclosure is barred, was passed to 
overcome the decisions. Humphrey v. Stephens, 191 N. C. 
TOMS LO lol oe ra mocoe 

The Exercise of a Power of Sale under Mortgage is not 
a Suit. — See Miller v. Core, 133 N. C. 578, 582, 45 S. BE. 
940. 

Applicability to Consent Judgment Allowing the Equity. 
—A consent judgment providing that the defendant has an 
equity to redeem the land upon the payment of a certain 
sum, on or before a certain day, and if this payment is 
made on or before that day the plaintiff will convey said 
land to the defendant, but in case of failure to pay within 
the time limited, the defendant shall stand absolutely de- 
barred and foreclosed of and from any and all equity or 
other estate, established the relation of mortgagor aad 
mortgagee, and notwithstanding the provision of strict 
foreclosure that relation continued to exist after the day 
of forfeiture and under this subsection ten years posses- 
sion of the defendant, after default, bars the plaintiff. 
Banntvs Braswell; 139 N& Goris5y ol) Soe 


Necessity of Pleading Section — Waiving Objection. — 
When a party to an action involving the title to lands in 
dispute contends that a. certain mortgage necessary in the 
paper title of the adverse party, is barred by this subdi- 
vision an objection that the same was not specially pleaded 
is waived when, after the conclusion of the evidence and 
argument, he obtains permission from the court to open 
the case and offer evidence tending to show that the mort- 
gage had been kept in date of payment, thus rendering 
the issue appropriate and necessary. Ferrell v. Hinton, 161 
NeiGa 648; 077 Sa ee eede 


Section Must Be Specifically Pleaded. — In an action to 
foreclose a mortgage the ten-year statute of limitations 
must be specially pleaded. Stancill v. Spain, 133 N. C. 
76, 45 S. E. 466. 

Power of Grantee to Plead. — The grantees of a mort- 
gagor are entitled to plead, in a foreclosure action, the 
statute of limitations. Stancill v. Spain, 133 N. C. 76, 45 
S. E. 466. 

Section Applicable to Mortgage of Surety. — Where a 
surety executes a mortgage on his own land, an action to 
foreclose the same is not barred until. the expiration of 
ten years. Miller v. Coxe, 133 N. C. 578, 45 S. E. 940. 

Applicability to Vendor and Vendee. — While the rela- 
tion of vendor and vendee is in many respects similar to that 
existing between mortgagor and mortgagee, this subsec- 
tion does not embrace actions arising out of executory coa- 
tracts for sales of land. Overman v. Jackson, 104 N. C. 
4 LOGS. ee. oe 

Cancellation of Barred First Mortgage by Second Mort- 
gagee. — A second mortgagee cannot have the first mort- 
gage canceled because it is barred by the statute of limi- 
tations. Miller v. Coxe, 133 N. C. 578, 45 S. E. 940. 


Effect of Part Payment. — Payment on a bond secured 
by mortgage before it goes out of date, and within ten 
years before suit brought, will prevent the bar of the stat- 
ute of limitations, and a purchaser of the Jand at a mort- 
gage sale will not be barred. Williams v. Kerr, 113 N. 
C, 306,18 S. EB. S01. 

Part payment operating to start the running of the stat- 
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ute of limitations anew against the right of action to fore- 
close a mortgage or deed of trust, is any payment on the 


debt secured by the instrument, and the action to fore- 
close is not barred within ten years from such payment 
notwithstanding that the part payment is applied to only 


one of the notes secured, resulting in the bar of the stat- 
ute as to an action on the other note. Demai v. Tart, 221 
N.C. 106, A9 S: B.S): 120: 

Sale under Barred Mortgage — Remedy of Mortgagor, — 
A sale under a mortgage barred by the statute would 
carry to the purchaser no title. The plaintiff mortgagor 
being in possession has a full defense to an action for 
ejectment when brought by the purchaser. Capehart v. 
Biggs ites Co., 377, IN. C2615" Box’ vy.) Kline, "85 N.C." 173: 
Hutaff vy. Adrian, 112 N. C. 259, 17 S. E. 78. 

Where a mortgagor in possession has a full defense to an 
action for ejectment when brought by a purchaser at a sale 
under a mortgage barred by the statute of limitations, the 
court will not interfere by injunction to prevent a_ sale 
threatened by the mortgagee. It would be otherwise if there 
were a contest as to the amount due under the mortgage. 
Tutaff v. Adrian, 112 N. C. 259, 17 S. E. 78. 

Sale While Suit to Foreclose Pending.—Suit to foreclose 
a duly registered deed of trust was instituted prior to the 
bar of this section against the trustee, the cestuis and the 
assigns of the cestuis. While the suit was pending, the 
assigns of the cestuis sold the property, and upon discov- 
ering the transfer, plaintiff had the purchasers made par- 
ties. At the time they were made parties the ten-year pe- 
riod prescribed by statute had expired. It was held that 
the purchasers during the pendency of the foreclosure suit 
were chargeable with notice thereof and acquired only that 
interest which their grantors then had, and could not as- 
sert the bar of the statute. Massachusetts Bonding, etc., 
Couews Kaox, 220 N. C."725, 18S. FE: Cd) 436, 138 A. LT. R. 
1438. 

Foreclosure Held Only Remedy in Absence of Signed Note. 
—Where the plaintiff did not sign the note and was not 
bound thereby, having executed only a deed of trust on 
her land as additional security for the debt, in the event 
of default in payment, foreclosure of the deed of trust ig 
the only action maintainable against her. This_ section. 
therefore, prescribes the time within which an action may 
be brought. Carter v. Bost, 209 N. C. 830, 184 S. E. 817. 

Principle illustrated in Woody v. Jones, 113 N. C. 253 
Boaor Sao cue 


V. SUBS. (4). REDEMPTION OF MORTGAGE. 


Applicability to Trust Relation.—The personal representa- 
tive of a trustee, constituted by a deed in trust, has no 
right to plead this statute of limitation against his cestui 
que trust calling for a settlement of the trust. Johnston v. 
Overman, 55 N. C. 182. 

When Statute Begins Running. — Where, in accordance 
with the agreement expressed in the instrument, the mort- 
gagee enters at once into possession of the lands, the mort- 
gagor’s right for an accounting arises when the bond the 
instrument secures has matured and remains unpaid; and 
his right of action and that of those claiming under him 
accrues then, and the mortgagor’s right of action is barred 
by a continued peaceful possession by the mortgagee for ten 
years therefrom. Section 1-42 does not apply. Crews v. 
Crews, 192 N. C. 679, 135 S. E. 784. 

Necessity for Possession in Mortgagee.—The mere lapse of 
time, unaccompanied by possession. does not obstruct the 
right to redeem. Simmons v. Ballard, 102 N. C. 105, 9 S. E. 
495. Decided under prior statute. 

The statute of limitation does not run against a mortgagor 
in possession of lands by reason of the legal title being in 
the mortgagee, not in possession. Cauley vy. Sutton, 150 N. 
CrSe7, 64S, Ears. 

This section applies only where the mortgagee or trustee 
is in possession. The opinion of the Court in this case 
rests upon the ground that it does not apply where the 
mortgagee or trustee has not been in possession, hence such 
case necessarily is one not therein ‘‘provided for” and falls 
under section 1-56. Woodlief v. Wester, 136 N. C. 162, 170, 
48 S. E. 578. From dissenting opinion. It was held in the 
main opinion that § 1-56 was not applicable. 

Same—Holding under Tenant.—Where a mortgagee takes 
adverse possession of, and rents out the mortgaged land, 
the payments of rent to him by his tenants on the land does 
not affect the running of the statute of limitations against 
the mortgagor’s right to sue for redemption. Frederick v. 
Wilhams, 103 N. C. 189, 9 S. E. 298. 

Nature of Possession.—It is not required that the posses- 
sion of the mortgagee be adverse in order to bar the mort- 
gagor’s action in ten years, under the provisions of this 
section. Crews v. Crews, 192 N. C. 679, 135 S. E. 784. 

The prior statute said nothing about an actual possession 
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being essential to the prescribed effect of the lapse of time. 
Where there was no actual possession the constructive pos- 
session followed the legal title, and where such possession 
was had for more than ten years after the right to redeem 
accrued, the statute barred the right of redemption. Sim- 
mons v. Ballard, 102 N. C. 105, 9 S. E. 495. 

But the possession required by this statute must be actual 
and not merely constructive. Weathersbee v. Goodwin, 175 
N. C. 234, 95 S. E. 491. Stevens v. Turlington, 186 N. C. 191, 
119 S. E. 210, for the action to enforce the equity of redemp- 
tion is barred after the lapse of ten years, from the date on 
which his cause of action accrued, where the mortgagee has 
been in the actual possession of the land. Crews y. Crews, 
192 N. Cy 679, 684, 135 S. E. 784. See Simmons v. Ballard, 
102 N. C. 105, 9 S. E. 495, and the dissenting opinion. 

Possession presumed by virtue of section 1-42 is not suffi- 
cient to meet the requirements of this section, par. 4, for 
although more than ten years have passed since the cause of 
action accrued, an action fer redemption, under this sub- 
section is not barred, unless the mortgagee has during said 
time been in the actual possession of th. land conveyed by 
the mortgage. McNair v. Boyd, 163 N. C. 478, 79 S. E. 966; 
Cauley’ v. Sutton, 150 N. C. 327, 330, 64 S. E. 3; Simmons v. 
Ballard, 102 N. C. 105, 9 S. E. 495; Crews v. Crews, 192 N. 
C6799 688,, 135 (Se ede 

Effect of Intervening Disability. — Where the mortgagee 
sells the mortgaged land, buys it himself, and enters into 
adverse possession in the lifetime of the mortgagor, the ac- 
tion is barred as against the infant heirs under this section. 
Frederick v. Williams, 103 N. C. 189, 9 S. E. 298. 

Nor did the prior statute contain a saving clause in favor 
of persons under disabilities. Houck vy. Adams, 98 N. C. 519, 
4S. B. 502. 

Applicability Where Action Not for Redemption. — The 
cuestion as to whether the bar of this statute applies to re- 
cover lands held under a mortgage, the action not being one 
to redeem, was raised but not decided. Weathersbee v. 
Goodwin, 175 N. C. 234, 95 S. E. 491. 

Principle Illustrated. — When a mortgagee has been in 
possession more than thirty years since the execution of the 
mortgage, the right of redemption is barred. Cray v. Wil- 
liams, 130 N. C. 53, 40 S. E. 843. 

Where the mortgagee has actual possession, either when 
the cause of action for redemption accrues or where he 
thereafter goes into and remains continuously in such pos- 
session for more than ten years, before an action to redeem 
is commenced, the statute of limitations, where pleaded and 
relied upon in the answer, is a complete defense. Bernhardt 
vy. Hagamon, 144 N. C. 526, 57 S. E. 222; Crews v. Crews, 192 
INS C6795 683.1350 On by. 784. 

Edwards v. Tipton, 85 N. C. 479, 480, is a case illustrating 
the application of the prior statute. 


§ 1-48. Actions to recover deficiency judg- 
ments limited to within one year of foreclosure.— 
No action shall be maintained on any promissory 
note, bond, evidence of indebtedness or debt se- 
cured by a mortgage or deed of trust on real es- 
tate after the foreclosure of the mortgage or deed 
of trust securing the same, except within one year 
from the date of sale under such foreclosure; but 
this section shall not extend the time of limitation 
on any such action. (1933, c. 529, s. 1.) 


This section protects all substantial rights of the parties 
and its application held not to impair plaintiff’s contractual 
rights. Orange County Building, ete., Ass’n v. Jones, 214 
NC. 30; 197 S. EH: 618. 

An action for a deficiency judgment after foreclosure is 
not barred by this section when it is instituted less than 
one year after the expiration of the ten-day period for an 
increase in bid, even though it is instituted more than one 
year after the date the property is exposed for sale. Shelby 
Bldg., etc., Ass’n v. Black, 215 N. C. 400, 2 S. E. (2d) 6. 

§ 1-49. Seven years.—Within seven years an ac- 
tion— 

1. On a judgment rendered by a justice of the 
peace, from its date. 

2. By a creditor of a deceased person against 
his personal or real representative, within seven 
years next after the qualification of the executor 
or administrator and his making the advertise- 
ment required by law for creditors of the de- 
ceased to present their claims, where no personal 
service of such notice in writing is made upon 
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the creditor. A creditor thus barred of a recov- 
ery against the representative of any principal 
debtor is also barred of a recovery against any 
surety to the debt. (Rev., s. 392; Code, s. 153; 
(i Cars, 5. $2 CoS 438) 

I. Subsection One. 


II. Subsection Two. 
Cross References. 


As to judgment in a court of a justice of the peace, see 
§ 7-166 et seq. As to requirement of advertisement for 
claims against estate by executor, administrator, etc., see 
§ 28-47, As to personal notice to creditor by executor, ad- 


see § 28-49, 


I. SUBSECTION ONE. 
Morris v. Syme, 88 N. C. 


ministrator, etc., 


This section is not retroactive. 
453, 455. 

When Statute Begins to Run.—Where a judgment was 
rendered by a justice of the peace and upon a rehearing 
granted by him a similar judgment was rendered, the 
statute of limitations began to run from the date of the 
later, the first judgment having been vacated. Salmon v. 
McLean, 116 N. C. 209, 21 S. E. 178. 

Judgment Docketed in Superior Court.—A judgment of a 
justice of the peace, duly docketed in the superior court, 
becomes a judgment of the superior court in every respect, 
and may be enforced by execution at any time within ten 
years from the date of such docketing under section 1-47. 
Mcllhenny yv. Wilmington, etc, Co., 108 N. Crsit i285 se. 
1001; Adams v. Guy, 106 N. C. 275, 11 S. a 535: 

Where the judgment debtor made a motion, within ten 
years from docketing judgment, for leave to issue execu- 
tion thereon, which was denied, and thereupon within one 
year after such denial, but more than ten years from the 
date of docketing, he brought an action on the judgment, it 
was held, that the action was barred by the statute of 
limitations, sec. 1-25 not being applicable to the facts. Mc- 
Ilhenny v. Wilmington Sav., etc., Co., 108 N. Cslii2 eo. 
EK. 1001. f 

Same—Where Action on Judgment.—In an action upon 
justice’s judgments which have been docketed in the superior 
court and not merely a motion for executions, the seven years 
statute applied and barred a recovery of the claim. Oldham 
v. Rieger, 148 N. C. 548, 551, 62 S. EB. 612; Daniel v. Laugh- 
lin, 87. N: :C.-.433: 

An action in the nature of a creditor’s bill, brought in the 
superior court against an executor, for the purpose of an 
accounting and the payment of a judgment rendered against 
the testator obtained in a justice’s court, is an action upon 
a judgment of a justice of the peace. Oldham v. Rieger, 148 
N. C. 548, 62 S. E. 612. 

Application to Surety upon Stay of Execution.—Where one 
by signing a stay of execution upon a justice’s judgment 
as surety becomes thereby a party to the judgment, the 
statutory bar of seven years applies to an action brought 
against the surety upon the judgment. Barringer v. Allison, 
78 N. C. 79. 

Il. SUBSECTION TWO. 

Prior Law.—Under the provisions of the Act of 1715, it the 
debt was due at the death of the debtor, an action must 
have been brought within seven years from the death, 
otherwise both the heir and the executor would have been 
discharged, and if the action arose after the death, the ac- 
tion must have been brought within seven years after the 
cause of action arose, or the act would have been a bar, 
provided the personal representative has paid over the 
assets. Syme v. Badger, 96 N. GH197 782 S. E. 61. 

R. C. ch. 65, sec. 11, provided that creditors should make 
their claim within seven years after the death of their 
debtor, or be forever barred; and according to every inter- 
pretation which has been put upon its terms, it worked a 
complete bar to every demand, due at the death of the debtor, 
which suit was thereafter delayed for seven years, 

in the meantime the estate had 
so that nothing remained in the 
hands of the administrator, with which to satisfy the claim. 
Godley v. Taylor, 14 N. C. 178; Cooper v. Cherry, BSN G 
323; McKeithan v. McGill, 8 N. C. 517; Morris v. Syme, 
SSO. ©. 14535, 455. Oe: ; 

Purpose and Effect of Statute.—Our present limitations in 
favor of estates of deceased persons are unconnected with 
assets and are intended to stimulate the vigilance of cred- 
itors and give repose to the estates of deceased debtors. 
Lawrence v. Norfleet, 90 IN: Gaabeay 535. 

The statute was intended to be restricted to cases where 
the creditor’s action lies against the personal representa- 
tive as such, e. g., the right to enforce specific performance 
or some lien or trust not covered by other provisions of the 


upon 
provided it appeared that 
been fully administered, 
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Code, Smith v: Brown, 101 N.C. 347,.°7 SP BE. 890. “This 
is the only way to avoid the absurdity of barring a cause 
of action before it arises. When the creditor, seeking merely 
to collect his debt, is not barred as against the personal 
representative, he cannot be barred as against the land 
which that representative is 1o subject. The liability is 
that of the land, and not of the heir as such. Lee v. Mc- 
Koy, 118) No Ce 518) 52555 24oeee. 210. 

This section applies to an action against a personal, and 
where necessary, the real +epresentatives to compel the 
performance of some right of which the debt itself is the 
foundation. Lister v. Lister, 222 N. C. 555, 562, 24 S. E. 
(2d) 342. 

Statute as Absolute Bar.—After the time prescribed in this 
section, the statute is an absolute bar to creditors. I,awrence 
v. Norfleet, 90 N. C. 533; Worthy v. McIntosh, 90 N. C. 536; 
Woody v. Brooks, 102 N. C. 334, 343, 9 S. E. 294. From dis- 
senting opinion. 

Evidence of Laches.—In Strayhorn yv. Aycock, 215 N. C. 
43, 200 S. E. 912, plaintiff claimed proceeds of an insurance 
policy payable to estate of testator and contended that the 
policy was taken out by him to secure him for funds ad- 
vanced testator. This action was not instituted until some 
fourteen years after testator’s death. It was held that the 
rights of creditors having intervened, the record disclosed 
conduct on the part of the plaintiff barring the action for 
laches. i 

When Construed with Section 1-52.—While this section 
standing alone would extend the time “by any creditor of a 
deceased person against his personal or real representative 
within seven years,’ etc., we must take it in connection 
with section 1-52, which restricts “within three years an ac- 
tion upon a contract, obligation or liability arising out of a 
contract express or implied, except those mentioned in the 
preceding sections” (which especially referred to contracts 
under seal, section 1-47, par. 2, Joyner v. Massey, 97 N. C. 
148, 1 S. E. 702), and with section 1-22. Redmand v. Pip- 
Din. LismiNe WG. 90n 92s as Sa EO: 

Section Confined to Creditors — Construed with Section 
1-56.—The language o. the statute is confined to actions by 
a creditor, whereas the duty to subject the land rests 
primarily on the personal representative. It would be anom- 
alous to bar the creditor in seven years under this section 
and the personal representative in ten years under section 
1-56. Lee v. McKoy, 118 N. C. 518, 525, 24 S. E. 210. 

Same—Application to Action for Possession.—This section 
does not apply to an action, brought to obtain possession 
of land bought for plaintiff’s mother with plaintiff’s money 
but conveyed to the former, the action being brought against 
the husband of the grantee after her death. Norton v. Mc- 
Devit,. 122 N. C. 755, 30 S. E. ‘24. 

Same—Application to Suit between Administrators.—Where 
a suit is brought by one administrator against another, it 
must be commenced within seven years next after the right 
of action vests in the plaintiff under his appointment. 
Lawrence v. Norfleet, 90 N. C. 533. 

Prerequisite to Running.—The mere lapse of time—seven 
years—does not create the bar; it must be coupled with the 
advertisement, or personal notice, and when these have been 
made, the statute will begin to run from the date of the 
qualification of the executor or administrator. Love v. 
Ingram, 9104" N= (Gx 600, 10,S 208. 927. 

When Statute Begins to Run.—It was not intended by this 
statute that the seven years should begin to run from the 
time of ‘‘making the advertisement.” If that was the in- 
tention of the legislature, they would not in the same con- 
nection have employed the words ‘“‘next after the qualifica- 
tion of the executor or administrator,’ as that is an event 
which must precede the advertisement, and which under the 
provisions of the law may do so by the space of twenty days. 
To give the act that construction there would be two events 
and leave it doubtful from which the time is to be computed. 
Cox v. Cox, 84 N. C. 138, 141. 

Suits against an administrator must be brought by credi- 
tors of the decedent within seven years next after the 
qualification of the administrator. The Code, sec. 153. 
Lawrence v. Norfleet, 90 N. C. 533. 

This statute is construed in Cox v. Cox, 84 N. C. 138, and 
it is held that while the advertisement is an indispensable 
prerequisite to the operation, it is incidental, and the time 
must be computed from the qualification of the representa- 
tive. Lawrence v. Norfleet, 90 N. C. 533, 535. 


Effect of Failure to Present Claim.—Though the failure 
to present the claims is declared to be an absolute bar 
(except against those laboring under disabilities), without 
any qualification as to the advertisement, this statute does 
mot protect an administrator unless he has paid over the 
assets, and is absolute and positive in denying the remedy 
as advertised in conformity to the act. Cooper y. Cherry, 
53 N.C. 3233 Cox “vo. Cox: 84° No 138) 142, 
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Significance of Making Advertisement. — The words “and 
making the advertisement required by law,” etc., were used 
simply to qualify the provisions of the act, and the act 
should be construed as if it read “within seven years next 
after the qualification of the executor or administrator, pro- 
vided he shall have made the advertisement required by law 
for creditors of the deceased to present their claims,” ete. 
Cox v. Cox, 84 N. C. 138, 142. 

See the dissenting opinion in Woody v. Brooks, 102 N. C. 
334,°9°S. 1.0294, 

While the advertisement for creditors to present their 
claims is an indispensable prerequisite to the operation of 
this section, yet, as to the time from which the statute be- 
gins to run. it is incidental. Lawrence v. Norfleet, 90 N. C. 
533. 

Same—Prerequisites to Pleading by Representatives.—The 
executor or administrator must show that seven years have 
transpired after his qualification before the commencement 
of the action, and that he had advertised as required by law. 
Without proof of the advertisement, the plea of the statute 
of limitations cannot avail him. Cox v. Cox, 84 N. C. 132, 
142. 

An executor or administrator who pleads the statute of 
limitations under this subsection must show that the seven 
years have expired next after his qualification before suit 
brought, and that he has advertised according to law. With- 
out proof of the advertisement, the plea of the statute will 
not avail him. Cox v. Cox, 84 N. C. 138. 

Same — Necessity for Affirmative Plea. — To enable the 
personal representative of a deceased person to avail him- 
self of the limitations provided in this subsection, he must 
allege in his plea, and prove upon the trial, that he made 
the advertisement, or gave the personal notice to the cred- 
itors, as prescribed in the statute. Love v. Ingram, 1(4 
NaO5600,. 10°.Se. Bee/7: 

Conditions Preventing the Running. — Nothing will de- 
feat the operation of this subsection, except the disabilities 
mentioned in the Code, or such fraud or other matter of 
equitable nature, as would make it against conscience to 
rely on the statute. Syme v. Badger, 96 N. C. 197, 2 S. 
Biol: 

The death of the surety and the lapse of a time longer 
than that prescribed in the statute before the qualifica- 
tion of a personal representative did not suspend the opera- 
tion of the statute, if the wards could, during that time, 
have proceeded against the guardian. Williams v. McNair, 
Doe Nee bse. o4esee Epalols los. 

Pendency of Suit as Suspension. — If an action is brought 
by a creditor against the personal representative of nis 
deceased debtor within seven years, etc., but by delays in 
the courts judgment is not obtained until after seven 
years, the real representative is not protected by the stat- 
ute of limitations when it is sought to subject the dece- 
dent’s lands to the payment of such debt. Lee v. McKoy, 
LiSmIN ew CieslSrietaonky: 210s 

So much of the ruling in Syme v. Badger, 96 N. C. 197, 
2 S. E. 61. as holds that the realty is protected from Jia- 
bility for the debts of the deceased if the statutory period 
of seven years has expired, even though the creditor had 
begun proceedings within the seven years against the per- 
sonal representative to enforce his claim, but by delays in 
the court had failed to obtain judgment till after that 
period is overruled. This decision has been much ques- 
tioned and has been repeatedly shaken, among other cases, 
see Woodlief v. Bragg, 108 N. C. 571, 13 S. E. 211, and 
Smith v. Brown, 101 N. C. 347, bottom of p. 352, 7 S. KE. 
g90. It may be noted that its supporting case, Andres v. 
Powell, 97 N. C. 155, 2 S. E. 235, which protected the heir 
at law by the lapse of seven years from the qualification 
of the personal representatives, even as to causes of ac- 
tion accruing subsequently to the death of the decedent, 
was overruled in Miller v. Shoaf, 110 N. C. 319, 14 S. K. 
200, thereby establishing the dissenting opinion of Mervi- 
mon, J., in Andres v. Powell as the correct statement of 
the law. Lee v. McKoy, supra, therefore, overruled the 
decision in Syme v. Badger, which, after the long and re- 
peated consideration given it, seems to have been founded 
upon a mistaken line of reasoning. See Smith v. Brown, 
pp. 352, 353. Since the obtaining of a judgment against the 
personal representatives prevents the bar of the statute as 
to the real representatives, there can be no reason why the 
latter are not equally prohibited from pleading the stat- 
ute when the action was begun against the personal rep- 
resentatives within seven years, but. by delays in the 
courts judgment was not had against them until after the 
lapse of seven years. 

The ruling in Syme v. Badger would bar a cause of ac- 
tion before the right to sue on it had accrued. Lee v. Me- 
Koy, 118 N. C. 518, 523, 24 S. E. 210. 

Same — As against Heirs Where Not Parties. — Whete 
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proceedings against the administratrix were instituted 
within the seven years after her qualification and mak- 
ing advertisement though the heirs at law were not made 
parties to the proceedings till after the lapse of seven years, 
the proceedings, not being barred as to the personal rep- 
resentative, cannot be barred as to the heirs at law by 
this section. Tee v. McKoy, 118 N. C. 518, 525, 24 S. BE. 
210. 

Time of Accrual as Affecting Application. — This subsec- 
tion contemplates those claims upon which the right of 
action had accrued at the time of qualification; as to 
those upon which the right of action subsequently accrues, 
the statute begins to run from the date of such accrual. 
Syme v. Badger, 96 N. C. 197, 2 S. E. 61, and Andres vy. 
Powell, 97 N. C. 155, 2 S. E. 235; distinguished. Miller v. 
Shoaf, 110 N. C. 319, 14 S. E. 800. 

Necessity for Full Administration. — Creditors of a de- 
ceased person, whose claims were due at the death of the 
debtor, are barred after seven years next after letters 
granted; provided the estate has been fully administered. 
Morris v. Syme, 88 N. C. 453. Governed by R. C. ch. 65, 
section 11. 

Effect of No Assets in Hands of Representatives. — This 
Statute is an absolute bar unless suit is brought within 
the time specified, whether there be assets or not in the 
apes of the representative. Lawrence y. Norfleet, 90 N. 

Does 

What Must Be Pleaded and Proved by Administrator. — 
Where an administrator had assets and sets up the statute 
vi limitations against a debt of his intestate he must aver 
and prove that he has properly administered the same, in 
order that his plea may avail him. If it is ascertained he 
has no assets, the statute is a complete bar. Little v. 
Duncan, 89 N. C. 416. 

The statute was not a bar, at all events; if there were 
assets in the hands of the administrator, the plea of this 
section would not be good and avail him, unless he should, 
in that case, aver and prove that he had paid such assets 
to the persons entitled to the same. Little v. Duncan, §9 
N. C. 416, 419. 


Heirs as Parties. — In order to save circumlocution the 
heirs at Jaw may be made parties to the proceedings 
against the personal representative. Lilly v. Wooley, 94 


N. C. 412, which was cited with approval in Syme v. 
Badger, 96 N. C. 197, 2 S. E. 61, and which has been ap- 
proved since in Brittain v. Dickson, 104 N. C. 547, 10 S. 
E. 701; Lee v. McKoy, 118 N. C. 518, 526, 24 S. E. 210. 


§ 1-50. Six years.—Within six years an action— 

1. Upon the official bond of a public officer. 

2. Against an executor, administrator, collector, 
or guardian on his official bond, within six years 
after the auditing of his final account by the 
proper officer, and the filing of the audited ac- 
count as required by law. 

3. For injury to any incorporeal hereditament. 

4, Against a corporation, or the holder of a cer- 
tificate or duplicate certificate of stock in the cor- 
poration, on account of any dividend, either a 
cash or stock dividend, paid or allotted by the cor- 
poration to the holder of the certificate or dupli- 
cate certificate of stock in the corporation. 
Rev sa eos Codes. 1547 CC, PP. Ss. 33: 1937; 
c. 169; C. S. 439.) 

I. In General. 


II. Subsection One—Public Officers. 
III. Subsection Two—Executor, Guardian, 


Cross References. 

As to official bonds generally, see § 128-8 et seq. As to 
right of action on bond of executor, administrator, or col- 
lector, see § 28-42. As to action on bond of guardian, see 
§ 33-14. See also § 55-116. 


I. IN GENERAL, 


Editor’s Note.—The Act of 1931 which added subsection 
4 to this section became effective on March 23, 1931. 

Prior Law. — Formerly there was no statute limiting the 
time in which actions must be brought on bonds, except a 
provision in favor of the surety. Humble vy. Mebane, 89 N. 
C. 410, 415. 

“The present statute takes the place of section 5, chap- 
ter 65 of the Revised Code. It is manifestly intended to 
serve the same purpose, and must receive the same con- 
struction as to the time when the statute begins to oper- 
ate.” Baker vy. Monroe, 15 N. C. 412; Coomer y. Little, 1 


etc. 
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N. C. 311. Commissioners of Moore County v. MacRae, 
89 N. C. 95, 97. 

Manner of Pleading Section. — This section must be af- 
firmatively pleaded. Humble vy. Mebane, 89 N. C. 410, 415. 


II. SUBSECTION ONE—PUBLIC OFFICERS. 


Application to Bond of Defaulted Clerk. — This section 
is applicable to an action against the surety on the bond 
of a defaulted clerk of the Superior Court. State v. Mar- 
tin, 186. N.C. 127,21 18 Ono 4. 

Application to Action for Tort against Clerk. — In an 
action of tort against a Clerk of the Superior Court for 
failing to index a docketed judgment as required, this sec- 


tion does not apply. Shackelford v. Staton, 117 N. C. 73, 
230 Sele LOLs 
Application to Registers of Deeds. — The statutory limit 


for bringing actions on the official bond of the register of 
deeds seems to be six years, under this section. Thus the 
statute commences to run from the time of the failure to 
register. State v. Grizzard, 117 N. C. 105, 110, 23 S. E. 93. 
See also, Bank of Spruce Pine v. McKinney, 209 N. C. 
668, 184 S. E. 506. 

When Statute Begins to Run.—An action upon an offi- 

cial bond may be brought within six years after a breach 
thereof; the statute does not begin to run from the date, 
but only from the breach of the bond. Commissioners y. 
MacRae. 89 N. C. 95. 
_ Ordinarily the statute begins to run from the time of the 
breach of the bond. Upon the termination of a sinking fund 
commissioner’s term the law required him to account for 
funds in his. hands and his failure to do so constituted a 
breach of his official bond giving rise to a cause of action 
thereon immediately. Washington v. Bonner, 203 N. C. 250, 
165 S. E. 683. 

Ordinarily, the statute of limitations on the bond of a 
clerk of the superior court begins to run upon default and 
not upon discovery, and when funds are paid into the clerk’s 
office to the use of a person who is sui juris and knows that 
the funds are subject to his demand, and the clerk invests 
such funds in good faith, the provisions of § 1-52, par. 9, 
have no application in an action against successive cureties 
on the clerk’s bonds to recover the loss sustained through 
such investment. Thacker v. Fidelity, etc., Co., 216 N. C. 
135, 49S) Eee (2d): 324. 

Where the official bond of a public officer by valid con- 
tractual limitation covers only the first year of the offi- 
cial’s six-year term of office, the statute of limitations be- 
gins to run in favor of the surety on the bond from the 
expiration of the first year of the official’s term of office 
and not the expiration of the official’s statutory six-year 
term of office in view of this section. Washington v. 
Prish (Cox? 205 0Nw .©.7382, 171. S. 438. 

Protection Extends to Surety. — This statute protects 
both principal and surety upon the bond. Vaughan y. Hines, 
BAe Nec. 445, 


III. SUBSECTION TWO—EXECUTORS, 
ETC. 


Purpose of Section. — This section is intended to limit 
the liability of executors, administrators, next of kin and 
heirs of decedents, and after reasonable time, to give quiet 
and repose to the estate of dead men. Andres v. Powell, 
7 NenG-6195,0160,.2 0. brcdos 

Application and Relation of Various Sections.—This sec- 
tion, par. (2), expressly applies to actions on the “official 
bond,” § 1-52, par. (6) to sureties only, and section 1-56 so 
far as executors, administrators and guardians are con- 
cerned, is applicable only when there has been a settlement, 
either by acts of the parties or a decree of court. Woody 
v. Brooks, 102 N. C. 334, 9 S. E. 294. See dissenting opinion, 

Where the distributees, who until they became of age, 
had a guardian, did not bring suit for an alleged balance 
due under the testator’s will for fifteen years after the 
executor filed his final account, the action was barred by 
either this section or section 1-56. Culp v. Lee, 109 N. C. 
675, 14 S. EB. 74. 

The statutes of limitation applicable to actions against 
administrators make 4 distinction between their fiduciary 
liabilities and their liabilities upon the administration bond. 
Woody v. Brooks, 102 N. C. 334, 9 S. E. 294. Dissenting 
opinion. 

Application to Action for Account. — Where the action 
is not brought upon the official bond as administrator of 
the testator of the defendant, but it is brought to compel 
an account and settlement of the estate of the intestate of 
the plaintiff in his hands in his lifetime, the defendant is 
a trustee of an express trust, and the Statute of Limita- 
tions does not apply. Woody v. Brooks, 102 N. C. 334, 338, 
9S. E. 294. 

Application to Action for Share. — The Statute does not 


GUARDIANS, 


CIVIL PROCEDURE—LIMITATIONS 


§ 1-50 


run in favor of administrators against the suit of the next 
of kin for their distributive shares, Woody v. Brooks, 102 
N. C. 334, 338, 9 S. E. 294; unless the action is on the bond 


to recover the amount of such share. Vaughan v. Hines, 
SAN: Ge 445; 
When Applicable to Action for Balance Due. — No stat- 


ute of limitations is a bar to an action to recover a balance 
admitted by a personal representative to be due legatees 
or distributees on his final account, unless he can show that 
he has disposed of such balance in some way authorized by 
law, or unless three years have elapsed. since a demand 
and refusal to pay such admitted balance. Woody vy. 
Brooks, 102 N. C. 334, 9 S: E. 294. See dissenting opinion. 

Persons against Whom Section Absolute Bar. — An 1c- 
tion must be brought against an executor or administrator 
by a creditor, legatee or next of kin of the decedent, within 
six years after the filing of the final account, or it will be 
barred by the statute. Andres v. Powell, 97 N. C. 155, 2 
S. E. 235. See dissenting opinion. 

The creditors must bring their action within the six 
year period of limitation. Andres v. Powell, 97 N. C. 155, 
161, 2 S. E. 235. See dissenting opinion. 

It would be a curious legal anomaly if, within six years, 
the next of kin should bring their action against the exec- 
utor or administrator (and they must bring it within six 
years or be barred) and recover, and then more than six 
years after the auditing of the account a creditor of the 
deceased should bring action and be allowed to recover, 
either out of the executor or administrator, or out of the 
next of kin or heir. Andres v. Powell, 97 N. C. 155, 161, 2 
Si. 1235; 

An action on the bond must be prosecuted within the 
six years after the filing of the specified account as well by 
the next of kin as by creditors, in order to escape the stat- 
utory obstruction. Woody v. Brooks, 102 N. C. 334, 338, 9 
Saye 204, 

After the time prescribed in this section and section 1-52, 
subsection 6, the statute is an absolute bar to the next of 
kin. Vaughan v. Hines, 87 N. C. 445; Spruill v. Sanderson, 
7y N. C. 466; Woody v. Brooks, 102 N. C. 334, 343, 9 S. E. 
294. From dissenting opinion. 

This applies to an action upon a bond to recover distribu- 
tive shares. Vaughan v. Hines, 87 N. C. 445. 

Extent of Surety’s Protection. — This statute protects 
the surety as well as the principal. Andres v. Powell, 97 
N. C. 155, 156, 160, 2 S. E. 235; Kennedy v. Cromwell, 198 
N. C. 1, 13 S. E. 135. See dissenting opinion. 

In addition to the protection of this section, the sureties 
en the bond are exonerated unless action is brought within 
three years after breach of the bond under section 1-52, par. 
6. Woody v. Brooks, 102 N. C. 334, 9 S. E. 294. See dis- 
senting opinion. 

Where the cause of action against an executor, adminis- 
trator or guardian is for a breach of the bond, it is barred 
as to the sureties after three years from the breach com- 
plained of under section 1-52, par. 6; Kennedy v. Cromwell, 
108 N. C. 1, 13 S. E. 135. See dissenting opinion. 


Failure of Guardian to Pay Balance Due Ward.—An ac- 
tion against a guardian for failure to pav the ward the 
balance of the estate due the ward after the ward has at- 
tained his majority is not barred by the six-year statute 
of limitations where the guardian has not filed a final ac- 
count as required under this section, the statute not apply- 
ing to such action. State v. Fountain, 205 N. C. 217, 171 
Sa eso. 

Significance of Final Account and Audit. — The final 
account is the initial point at which the Statute begins to 
run, to actions upon the bond for a breach of its obliga- 
tions, but leaves the representative, in his fiduciary capac- 
ity, exposed to the demand of the fiduciary or creditor, 
the latter losing his remedy under the condition set out in 
the preceding section. Woody v. Brooks, 102 N. C. 334, 
S39 9N San weds. 

Until a final account 
bar; nor is there any 
by such final account, 


is filed and audited there can be no 
as to a balance admitted to be due 
unless the executor or administrator 
can show that he has disposed of it in some way author- 
ized by law, or unless there has been a demand and a re- 
fusal to pay such admitted balance, in which case the 
action is barred in three years after such demand and r2- 
fusal. Woody v. Brooks, 102 N. C. 334, 339, 9 S. E. 294. 


After the final account the statute runs against the next 
of kin, and an action agaii.st the administrator upon his 
official bond is barred after six years from the auditing of 
his final account. Andres v. Powell, 97 N. C. 155, 156, 160, 
2S. E. 235. See dissenting opinion. 

The bag is unavailable under this section, unless there 
has been an account audited for the guardian, or unless there 
has been a lapse of three years from the breach of the bond 


[ 120 ] 


§ 1-51 CH. 1. 


in favor of the surety. 
415. 

Same—Effect of Failure to Make Final Settlement. -- 
See note from Self v. Shugart, cited below. 

A guardian qualified in July, 1872; his ward came of age 
in September following; the guardian died without hav- 
ing settled his trust or making any of the returns required; 
in 1887 the ward made a demand upon, and brought suit 
against the sureties on the bond; held, that his action was 
barred. Norman v. Walker, 101 N. C. 24, 7 S. E. 468. 

Significance of Demand Irrespective of Final Account. — 
Whether the final account is or is not filed, if there is a 
demand and refusal, the action is barred as to both the 
principal and sureties on said bond in three years under 
sec. 1-52, par. 6. Kennedy v. Cromwell, 108 N. C 1, 13 
S. E. 135. See dissenting opinion. 

When such final account is filed, and there is no demand 


Humble v. Mebane, 89 N. C. 410, 


and refusal; Quaere, whether the action as to the exec- 
utor, administrator or guardian himself is barred in six 
years or ten years. Kennedy v. Cromwell, 108 N. C. 1, 
13S. E. 135. See dissenting opinion. 


Same — As Applied to Suit by Minor. — An action by 
the ward against the sureties on the bond of the guardian 
is barred after three years from the time the ward he- 
comes twenty-one years old if the guardian makes no final 
settlement; and within six years if the guardian makes a 
final settlement. Self v. Shugart, 135 N. C. 185, 47 S. KE. 
484. See dissenting opinion. 

Where there is no final account filed, semble, that the 
statute begins to run from the arrival of the ward of age, 
but whether in such cases three years or ten years bars, 
quaere. Kennedy v. Cromwell, 108 N. C. 1, 13 S. E. 135. 
See dissenting opinion. 

When Action Brought. — The action must be brought 
within six years after the auditing and filing of the ac- 
count. Woody v. Brooks, 102 N. C. 334, 9 S. E. 294. See 
dissenting opinion. : 

Suspension of Statute. — Where there was no one in esse 
from the death of the first administrator, till the qualifica- 
tion of the administrator de bonis non, who could sue upon 
the bond, that time should not be counted in applying the 
stetute of limitations in an action against the sureties. 
Brawley v. Brawley, 109 N. C. 524, 14 S. E. 73. 


§ 1-51. Five years—Within five years— 

1. No suit, action or proceeding shall he 
brought or maintained against a railroad com- 
pany owning or operating a railroad for damages 
or compensation for right of way or use and oc- 
cupancy of any lands by the company for use of 
its railroad unless the action or proceeding is 
commenced within five years after the lands have 
been entered upon for the purpose of construct- 
ing the road, or within two years after it is in 
operation. 

._ 2 No suit, action or proceeding shall be 
brought or maintained against a railroad com- 
pany for damages caused by the construction of 
the road, or the repairs thereto, unless such suit, 
action or proceeding is commenced within five 
years after the cause of action accrues, and the 
jury shall assess the entire amount of damages 
which the party aggrieved is entitled to recover 
by reason of the trespass on his property. (Rev., 
s. 394: 1893, c. 152; 1895, c. 224; 1897, c. 339; C. 
S. 440.) 

I. In General. 

II. Subsection One—Right of Ways. 

Ill. Subsection Two—Damages for Construction and Repair. 

I. IN GENERAL, 


Local Modification.—Burke, McDowell: Pub. Loc., 1925, c. 
535; Caldwell: Pub. Loc., 1927, c. 119; Haywood, Mitchell, 
Yancey: Pub. Loc., 1923, c. 433. 

Law Prior to Section.—Before this section a railroad could 
acquire the prescriptive right to pond water on adjacent 
lands only by subjecting itself to an action for the injury 
centinuously for twenty years. Harrell v. Norfolk, etc., R. 
R Co., 122 N. C. 822, 29 S. E. 56; Nichols v. Norfolk, etz., 
Rik 'Go.,, 120° Nv C! 495; 26S: Ex 643: 

The former law permitted the plaintiff to bring at his 
option, an action for permanent damages, in which case 
the entire damages, “past, present and prospective,” could 
be sued for in one action to which twenty years was the 
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limitation, or, at plaintiff’s election, from time to time, ac- 
tions could be brought for the continuing damages, in which 
actions the recovery was limited to damages accruing with- 
in three years. Parker v. Norfolk, etc., R. R., 119 N. C. 
677, 25 S. E. 722; Ridley vy. Seaboard, ete, Roo haGo. 104 
Ne. Gaastay se Sin Be0S25* ss. c, 118 N. C. 996, 24 S. E. 730; 
Beach v. Wilmington, etc., R. Co., 120 N. C, 498, 506, 26 S. 
E. 703. From dissenting opinion. 

Prior to this section, three years was the statutory limita- 
tion to actions for recovery of damages to crops. Ridley vy. 
Seaboard, etc., R. Co., 124 N. C. 34, 32 S. E. 325. 

Constitutionality. — This section is not a violation of the 
Fourteenth Amendment of the Constitution of the United 
States, prohibiting any State from denying to any persou 
the equal protection of the laws. Narron vy. Wilmington, 
ete,, ROR Ga: 122k Dae Gr s5G, 20 Soe, 356. 

Power of Legislature to Change Period.—The Legislature 
may reduce or extend the time within which an action may 
be brought, subject to the restriction that when the limita- 
tion is shortened, ‘fa reasonable time must be given for the 
commencement of an action before the statute works a bar.” 
Se v. Norfolk; ete., R. Re. Co:; 120 N.C. 495, 26 S. ©. 
43. 

Retroactive Effect.—This section does not apply to a suit 
begun before its passage. Harrell v. The Norfolk, etc., R. 
R. Co., 122 N. C. 822, 29 S. E. 56; Nichols v. Norfolk, etc., 
ROR Co, 120 NCP 495 26e Seen 646: 

Section Restricted to Railroad Companies.—The period of 
the acquisition by user for five years, allowed to railroad 
companies by this section, does not extend to telegraph 
companies. Teeter v. Postal Tel. Cable Co., 172 N. C. 784, 90 
S: Bs 941: 

This section in express terms applies only to actions 
against railroad companies, and the courts have no authority 
to extend its provisions to actions of a different character. 
Cherry v. Canal Co., 140 N. C. 422, 426, 53 S. E. 138. 

The language in Mullen v. Canal Co., 130 N. C. 496, 505. 
41 S. E. 1027, which is said to have extended this section to 
include canal companies, is as follows: ‘‘While chapter 224, 
Laws 1895, applies only to railroads, yet as the Court has 
extended the rule of permanent damages to water companies 
and telegraphs, under the principle laid down in Ridley v. R. 
R., 118 N. C. 996, 24 S. E. 730, 32 L. R. A. 708, we see no 
reason why it should not apply equally to canals.” It will 
thus be observed that the Court here only declared that 
it would extend the rule of permanent damages to actions 
against the defendant company according to the principle 
announced and exploited in Ridley v. R. R., and as con- 
templated by the statute in reference to railroads, but did 
not, and did not intend, to extend the application of the 
statute or the period of limitation therein established to 
cases not contained in its provisions. Cherry v. Canal Co., 
Ta IN nae 427, 99) Sa0 bye oe. 

In case of railroads, the period within which actions for 
continuing trespasses may be brought has been reduced to 
five years, but there being no such statute in respect of 
telegraph companies, the common-law period of twenty 
years is required. Love v. Postal Telegraph-Cable Co., 221 
N. C. 469, 20 S. E. (2d) 337, citing Geer v. Durham Water 
Coin 12/7, Nt Cade 370 Se BAe 

When Statute Begins to Run.—The statute begins to run 
from the date of the first substantial injury. Stack v. Sea- 
board, etc., R. R., 139 N. C. 366, 51 S. E. 1024; Staton v. 
Atlantic, etc., R. R., 147 N. C. 428, 61 S. E. 455; Ridley v. 
Seaboard, etc.. R. R., 118 N. C. 996, 24 S. E. 730; Beach v. 
R. R., 120 N. C. 498, 26 S. E. 703; Pickett v. Atlantic Coast 
Tane Ry RaGax 153: Nuvo 148, 150, 69S. E.. 8: 

The right of action of a remainderman against railroad io 
recover lands accrues upon the death of the life tenant. 
Youngs v, Atl Coast Line R. R., 189 N. C. 238, 126-8. E: 
600. 
Quoted in Blevins v. Northwest Carolina Utilities, 209 N. 
GC; 683,,184.S. E, 517. 


II. SUBSECTION ONE—RIGHT OF WAY. 


Section a Statute of Limitation — Affirmatively Plead. — 
This section in regard to bringing an action against a rail- 
road for damages for a right of way taken by it without 
condemning the same or acquiring the easement by pur- 
chase, is a statute of limitation, and must be specially 
pleaded by the railroad company, if relied on; and it is not 
required of the owner to affirmatively show that he has 
commenced his action within the time specified, as it is not 
a condition annexed to his cause of action. Abernathy v. 
South and Western R. Co., 159 N. C. 340, 74 S. E. 890. 

Amount of Damages Recoverable.——The amount recovered 
is not the estimated sum of all future damages expected to 
result from a continuing trespass, for such damages, run- 
ning indefinitely, perhaps forever, would be utterly incapa- 
ble of calculation; and, moreover, it would be giving the 
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defendant a right to commit a wrong. The sum recover- 
able is the damage done to the estate of the plaintiff by the 
appropriation to the easement of so much of his land, or such 
use thereof as may be necessary to the easement. Beach v 
Wilmington & Weldon R. R. Co., 120 N. C. 498, 502, 26 S. 
E. 703. 

Allowance of Interest.—It is within the power of the lower 
court, to allow interest on the amount found since the actual 
taking by the railroad company of the owner’s land for its 
right of way, as a part of the damages. Abernathy v. 
South & Western R. Co., 159 N. C. 340, 74 S. E. 890. 


III. SUBSECTION TWO—DAMAGES FOR CON- 
STRUCTION AND REPAIR. 


Amendment of 1895. — The Act of 1893 chap. 152, was 
merely a statute of limitation. The Act of 1895, chap. 224, 
professedly an amendment to the Act of 1893, provides that 
all actions for damages caused by the construction or repair 
of any railroad, shall be commenced within five years after 
the cause of action occurs; and that “the jury shall assess 
the entire amount of damages which the party aggrieved is 
entitled to recover by reason of the trespass upon his prop: 
erty.” Lassiter v. Norfolk, etc., R. R. Co., 126 N. C. 509, 
512, 36 S. E. 48. 

The provision in the Act of 1895 incidently providing for a 
statutory easement, rather by implication than direct 
terms, in effect is but little more than a legislative affirma- 
tion of the rule already enunciated in other jurisdictions 
and adopted in Ridley v. Seaboard, etc., R. R., 118 N. C. 
996, 24 S. E. 730, which was decided a year after the act 
was passed. TJ,assiter v. Norfolk, etc., R. R. Co., 126 N. 
C509, 513, 36 S. E. 48. 

Recovery for Easement and Damages.—Where the rail- 
road is damaging plaintiff, but not permanently, and does 
not wish to acquire the easement under this section, it may 
pay for the damage done and then abate the cause of the in- 
jury without being forced to purchase the easement under 
this section. Lassiter v. Norfolk, etc., Ry. Co., 126 N. C. 
5095514, 36) S20b. 48: 

Same—Ditches and Embankments as Permanent Struc- 
tures. — A ditch is not necessarily a permanent structure. 
Suppose that a section master should carelessly dig a ditch 
that flooded a large brick building in such a manner that 
its continuance would probsbly eventually undermine its 
walls and cause its destruction. Could not the railroad <ul- 
fil! its obligatiou.s by abating the nuisance and fully repair- 
ing the present damage, or would it be compelled to pay the 
full value of the building? Surely the statute never con> 
templated such injustice as the latter alternative. And yet, 
if it takes the easement, it must pay for it, and in any event 
must pay for the injury already done. Lassiter v. Norfelk, 
ete. Re RS) 126) Ny (G 509, S15) son Saeco: 

Ditches may be made permanent, as far as the plaintiff is 
concerned, by the refusal of the defendant to change them; 
and in that event, if the court refuses to compel the abate- 
ment, it must award permanent damages. Such permanent 
damages represent the damage done to the estate of the 
plaintiff by the appropriation of the easement of so much 
of his Jand, or such use thereof, as may be necessary to the 
easement. As this, being the value of a right, is essentially 
distinct from damages for the perpetration of a wrong, they 
are cumulative and may both be recovered in the same ac- 
tion, as clearly intended by the statute. Lassiter v. Norfolk, 
etc., R. R. 126 N. C. 509, 515, 36 S. E. 48. 

An action against a railroad company for damages caused 
to plaintiff's lands by an embankment built by the de- 
fendant’s grantor, a railroad company, which at the time 
of its erection produced the same physical conditions, neces- 
sarily causing the same or substantial injury and interfer- 
ence on plaintiff’s lands that have existed since, is barred 
by the statute of limitations after five years. 
vie Raleich, ete; ik Ru Go-, g09NN. CG. 586, 75 So 1105. 

Same — Recurrent Injuries — When Action Barred by 
Section 1-52.—In an action for damages against a railroad 
company arising from alleged negligence with respect to 
its roadbed, it is held, that for injuries arising from the 
original and permanent construction of the road, properly 
maintained, this section applies; but those arising from 
the negligent failure of the defendant to properly maintain 
the road, such as keeping open culverts and the like, ac- 
tions may be brought from time to time for the three years 
preceding the institution of the action, as in ordinary cases 
of recurrent injury. Perry v. Norfolk Southern R. Co., 
19) NGI o8e87 Saige poder 

Same — Inclusiveness of Section Respecting Damages. — 
The damages to land caused by the building of a railroad 
and structures within contemplation of this section are the 
entire damages, past, present, and prospective, including not 
only the depreciation of the land incident to the trespass, 
but also the injury to growth of crops during the period 
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covered by the enquiry to the time of trial, which may be 
assessed by the jury on separate issues as to each. Bar- 
clift v. Norfolk Southern R. Co., 175 N. C. 114, 95 S. E. 39. 

The evident meaning of this act is that hereafter, in all 
actions against railroads for injuries from construction or 
repair of the road, the permanent damages must be as- 
sessed. Strickland vy. Draughan, 91 N. C. 103. Nichols v. 
Norfolk, etc., R. R. Co., 120 N. C. 495, 498, 26 S. E. 643. 

Since this section all damages accruing from the con- 
struction of a railroad must be sued for within five years 
and the entire amount of damages must be recovered in 
one action. This is a very just enactment and protects 
such corporations from the oppression of being sued again 
and again ad infinitum on the ground of continuing dam- 
ages. Beach v. Wilmington & Weldon R. R. Co., 120 N. 
C. 498, 506, 26 S. E. 703. From dissenting opinion. 

In actions brought in cases for damages to crops and 
personal injuries, since the passage of this section, only 
permanent damages, i. e., damages once for all, can be re- 
covered; and such actions are barred by the lapse of five 
years. Ridley v. Seaboard, etc., R. R. Co., 124 N. C. 34, 32 
Sse eOe oe 

Tt is true the act uses the words ‘‘shall assess,’ but they 
are expressly applied to the damages to which the plain- 
tiff is entitled. This act does not profess to restrict the 
right of the plaintiff to compensation for the injury suffered. 
If the plaintiff is otherwise entitled to yearly damages, he 
can recover them in addition to the just compensation to 
which he is entitled for the value of the easement if it is con- 
veyed to the defendant. It is true that, if entitled thereto, 
he must recover them in the same action, but not neces- 
sarily in the same issue. In fact it is better to submit 
them in different issues, as they are distinct in principle. 
The one is compensation for a wrong; while the other is 
the conveyance of a right, as the allowance of permanent 
damages under this act is in effect the condemnation of 
land to the use of a statutory easement. Lassiter vy. Nor- 
folk, Gte;, Row RR. Cony 126 Ne C509, ois 6 Siren As: 


Same — Damages Arising after Construction. — This 
section does not necessarily begin to run from the time the 
road or structures were originally erected if thereafter 
changes have been made therein which caused appreciable 
and substantial damages to adjoining lands. Barclift v. 
Norfolk Southern R. Co., 175 N. C. 114, 95 S. E. 39. 

The Statute of Limitations begins to run in cases where 
the injury is continual and gradual, not necessarily from 
the construction of the road, but from the time when the 
first injury was sustained. This means, of course, the 
first substantial injury, as it would be a hardship to re- 
quire a plaintiff to bring an action when his recovery 
would necessarily be merely nominal, and yet would be a 
bar to any future action. Beach v. Wilmington & Weldon 
RePRe Conels0 gNs CC.) 498, 502 368i be 70s. 

This section does not apply to damages for the diversion 
of water from a. lateral ditch along the roadbed of a rail- 
road company, caused by an insufficient culvert to carry it 
under the roadbed, until the culvert became insufficient. 
Savage v. Norfolk Southern R. Co., 168 N. C. 241, 84 S. E. 
292. 

By this section actions for damages occasioned by the 
construction of railroads are to be commenced within five 
years after cause of action occurs, and the jury shall assess 
the entire amount of damages suffered by the party ag- 
grieved. The statute does not begin to run until the dam- 
age is done. Lassiter v. Norfolk etc., R. R. Co., 136 N. C. 
509, 36 S. E. 48. 


Same — Assessment of Permanent Damages Compulsory. 
—In the case of Beasley v. Abezdeen, etc., Co., 147 N. C. 
362, 61 S. E. 453, it was held that the assessment of ‘“‘perma- 
nent damages’ in a case against a railroad for injuries to 
land in construction or repair of its roadbed, is made com- 
pulsory by this subsection. Pickett v. Atlantic Coast Line 
Ri UR. (Com 153) IN. Gu 148 150s 69)S Ber 8, 

The word “permanent,” as applied to injuries and dam- 
ages, is apt to mislead, as it is used not only in cases where 
the damage is all done at once, as, for instance, in the 
tearing down of a house, but also to those cases where the 
damage is continuing and _ prospective. In these 
latter cases the damage is called ‘‘permanent,” because it 
proceeds from a permanent cause and will probably con- 
tinue indefinitely as the natural effect of the same cause. 
Such is the case where the cause is apparently permanent 
and the damage necessarily continuing or recurrent. ‘The 
interest and inconvenience of the public will not permit the 
abatement of the nuisance, and the law does not contem- 
plate an indefinite succession of suits. Beach v. Wil- 
mington etc., R. R. Co., 120 N. C. 498, 502, 26 S. E. 703. 

The confusion liable to arise from the word “permanent” 
as applied to damages is pointed out in Beach yv. R. R., 120 
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N. C. 498, 502, 26 S. E. 703, where the nature of such an ease- 
ment is discussed. Whether the damage is permanent or 
not, must appear from the pleadings. If the damage is in it- 
self irreparable, or if it will probably recur from a given 
state of things which the defendant refuses to change, and 
which the court from motives of public policy will not make 
him change, permanent damages are allowed as the only 
way of doing iustice to the plaintiff, and at the same time 
preventing interminable litigation. As far as the plain- 
tiff is concerned, permanent and recurring damages are 
the same to him, if they equally result in the destruction 
of his property. The latter are in some respects worse 
than the former, as they merely prolong his agony, and 
may cause even greater loss. For instance, if a farmer knows 
that the railroad has acquired a right to flood his land, he 
will not plant it; whereas if he relies upon their subsequent 
forbearance from unlawful injury, he may suffer not only 
the damage to his land, but also the loss of his labor, seed 
and fertilizer. In other words, the loss of the crop means 
the loss of everything that has been put into the crop. 
Lassiter v. Norfolk etc., R. R. Co., 126 N. C. 509, 514, 36 
S. E.. 48. 

Recovery by Present Owner. — The present owner of 
land may recover of a railroad company, under the pro- 
visions of this section, the entire damages to his land 
caused by permanent structures or proper permanent re¢- 
pairs of defendant, for a period of five years from the time 
when the structures or repairs caused substantial injury 
to the claimant’s land, unless a former owner, entitled 
thereto, had instituted action therefor before his sale and 
conveyance of the land thus permanently injured by the 
trespass. Louisville etc. R. Co. v. Nichols, 187 N. C. 153, 120 
te, Vue a 

Effect of Amendment of Pleadings as to Bar. — An 
amendment to the complaint in an action against a rail- 
road company to recover damages to a crop caused by di- 
version of the natural flow of water, so as to allege per- 
manent damages to the land does not add a new cause 
of action, but relates only to the measure of damages 
arising from the injury; and this section will not bar the 
plaintiff by reason of the amendment alone. Pickett v. 
Atlantic Coast Line R. R. Co., 153 N. C. 148, 69 S. E. 8. 

Applied in Owenby v. Louisville, etc., R. R. Co., 165 N. 
C641, 81 S:. EB. 997. 


§ 1-52. Three Years.—Within three years 
action— 

1. Upon a contract, obligation or liability aris- 
ing out of a contract, express or implied, except 
those mentioned in the preceding sections. 


2. Upon a liability created by statute, other 
than a penalty or forfeiture, unless some other 
time is mentioned in the statute creating it. 


3. For trespass upon real property. When the 
trespass is a continuing one, the action shall be 
commenced within three years from the original 
trespass, and not thereafter. 


4. For taking, detaining, converting or injur- 
ing any goods or chattels, including action for 
their specific recovery. 

5. For criminal conversation, or for any other 
injury to the person or rights of another, not 
arising on contract and not hereinafter enumer- 
ated. 

6. Against the suretie; of any executo-, admin- 
istrator, collector or guardian on the official bond 
of their principal; within three years after the 
breach thereof complained of. 


7. Against bail; within three years after judg- 
ment against the principal; but bail may dis- 
charge himself by a surrender of the principal, at 
any time before final judgment against the bail. 

8. For fees due to a clerk, sheriff or other offi- 
cer, by the judgment of a court; within three 
years from the rendition of the judgment, or the 
issuing of the last execution thereon. 

9. For relief on the ground of fraud or mistake; 
the cause of action shall not be deemed to have 
accrued until the discovery by the aggrieved 
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party of the facts constituting the fraud or mis- 
take. 

10. For the recovery of real property sold tor 
the nonpayment of taxes, within three years after 
the execution of the sheriff’s deed. (Rev., s. 395: 
Code, s. 155; C. C. P., s. 34; 1895, c. 165; 1889, cc, 
269, 2LSka SOO mes Lo ets. 2 1s LS OL C0088. 25% 
1913, ch4A4tpee 4, Ce $0 441.) 


I. In General. 

II. Subsection One—Contracts. 

. Subsection Two—Liability Created by Statute. 
. Subsection Three—Trespass upon Realty. 

V. Subsection Four—Goods or Chattels. 

. Subsection Six—Sureties of Executors, etc. 

. Subsection Seven—Bail. 

. Subsecton Eight—Clerk Fees. 

. Subsection Nine—Fraud or Mistake. 

X. Subsection Ten—Realty Sold for Taxes. 


I. IN GENERAL. 


Section Not Retroactive. — A bond for the payment 9! 
money executed prior to this section, by the principal ané 
his sureties, is exempted from tke operation of the statute 
of limitations as contained in this section. Knight v 
Braswell, 70 N. C. 709. 

Burden of Proving Section. — When the statute of limi- 
tations is pleaded the burden devolves upon the plaintifi 
to show that the cause of action accrued within the time 
limited. Parker v. Harden, 121 N. C. 57, 38 S. E. 30. See 
also; mlLioopers vas Catt. Lbr. Co. 215 0INn emcee lS Be (Cod) 
818. 

Effect of Equity upon Claim.—The enforcement of ar 
equity will never be denied, on the ground of lapse of time, 
where the party seeking it has been in continuous posses- 
sion of the estate to which the equity is an incident. Mask 
Vauillers 69 ON, Ae 42352 

Effect of Disability. — This statute does not begin run- 
ning against a person under disability, such as infancy, 
until the disability is removed; hence it does not begin run- 
ning until then notwithstanding that the cause may have 
otherwise accrued prior to that time. Settle v. Settle, 14] 
Nae C.553, 574,,54.S. Be 445. 

Insane Persons Presumed to Have Plead Section. — See 
section 1-16. 

Section Supplemented by Section 1-22.—This statute can- 
not avail as a defense where within six months after the 
death of the intestate, the plaintiff had qualified as her 
administrator and had commenced a special proceeding, in 
the county where the lands of the intestate were situated, 
to subject them to the payment of debts. Harris vy. Daven- 
port, 132 N. C. 697, 700, 44 S. E. 406. 

Part Payment by Joint Debtor.—A part payment by one 
joint debtor before the applicable statute of limitations has 
run against the demand will start the statute anew as well 
against the co-obligor as against him who made the pay- 
ment. Saieed v. Abeyounis, 217 N. C. 644, 9 S. E. (2d) 399, 


Subsection Five—Injury to Person or Rights of Another.— 
Where plaintiff's cause of action based upon the alleged 
wrongful and unlawful act of defendant in swearing out a 
warrant against plaintiff! charging plaintiff with larceny, ac- 
crued within three years prior to the issuance of summons 
in this suit, it was not barred by this section. Jackson v. 
Parka e216) Nv Go 32945 es 8 (2d) 873; 


Where plaintiff has taken a voluntary nonsuit and brings 
the identical action again, if the former action has not been 
barred by this section, the second action is in time if brought 
within one year from the time of the voluntary nonsuit. Van 
Kempen v. Latham, 201 N. C. 505, 160 S. E. 759. 


When Proper to Decide Application in Appellate Court. - 
Upon the appeal it is unnecessary to decide whether this 
section or section 1-56 applies where there 1s an insufficient 
finding of fact to sustain a plea of either, and for this reason 
a new trial must be had. Dayton v. Asheville, 185 N. C. 12. 
115: S. E. 827. 


Application to Action to Recover Share of Estate. — An 
action by an administrator to recover his intestate’s share 
of an estate, is governed by $ 1-56, which provides that 
actions not otherwise provided for shall be brought within 
ten years, and not this section. Hunt v. Wheeler, 116 N. 
(Ca 422 2h Sa 1S. 

Section Not Applicable—Where the plaintiff did not sign 
the note and was not bound thereby, having executed only 
a deed of trust on her land as additional security for the 
debt, this section has no application. Carter v. Bost, 209 
N. C. 830, 184 S. E. 817. See § 1-47, analysis line IV. 

Bar Applies to Remedy. — The bar is applied under this 
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section, not to the mode in which relief is sought, but to the 
relief itself. Spruill vy. Sanderson, 79 N. C. 466, 471. 

Applied in Johnson vy. Pilot Life Ins. Co., 215 N. C. 120, 
12S7) Boe djmssie 

Cited in Bray v. Creekmore, 109 N. C. 49, 13 S. E. 723; 
Muse v. London Assur. Corp., 108 N. C. 240, 243, 13 S. E. 
94; Griffith Profitt Co. v. English, 198 N. C. 66, 68, 159 S. 
E. 619; Rhodes vy. Tanner, 197 N. C. 458, 149 S. E. 552; Rit- 
ter v. Chandler, 214 N. C. 703, 200 S. E. 398; + Powell v. 
Malone, 22 F. Supp. 300; Mebane Graded School Dist. v. 
Alamance County, 211 N. C. 213, 189 S. E. 873; Currin v. 
Curtin, 219 N. C. 815, 15 S. EB. (2d) 279; Powers v. Planters 
Nat. Bank, etc., Co., 219 N. ©. 254, 13 S. E. (2d) 431; Lis- 
ter v. Lister, 222 N. C. 555, 24 S. E. (2d) 342; Lee vy. John- 
son, 222 N. C. 161, 22 S. E. (2d) 230. 


I. SUBSECTION ONE—CONTRACTS. 


Application to Agreement to Arbitrate—An agreement to 
submit a controversy to arbitration is a centract between 
the parties, and an action thereon, when it is not under 
seal, in respect to the running of the statute of limitations, 
is governed by the three-year statute. Sprinkle v. Sprinkle, 
159 UNs Co Sl, 74S. Ee 739. 

Action for Money Had and Received.—An action by a 
county board of school directors for fines and penalties col- 
lected by a city is in the nature of one for money had and 
received, with none of the incidents of a fiduciary or trust 
relation, and this sub-section applies. School Directors v. 
Asheville, 128 N. C. 249, 251, 38 S. E. 874. 

Contract to Pay Money.—Where land was conveyed to J. 
with condition that he pay certain sums to his brothers, 
and he accepted the land and took possession under the 
devise, he immediately became liable, and the right of ac- 
tion was barred in three years under this section. Rice 
v. Rice, 115 N.C. 43, 20S. Bass. 

Action on New Promise.—Where plaintiff, the payee and 
holder of a note, alleged that the debtor advised him not 
to enter claim in bankruptcy, and made a promise after the 
filing of the petition but before the order of discharge was 
entered to pay the note, plaintiff’s cause of action is on 
the new promise and not the original note, and the new 
promise being made more than three years prior to the in- 
stitution of the action, plaintiff’s cause is barred by the 
statute of limitations. Westall v. Jackson, 218 N. C. 209, 
10 S. E. (2d) 674. 

Action for Dividends Accrued on Cumulative Preferred 
Stock.—The right of a stockholder to have dividends ac- 
crued on her cumulative preferred stock at the time of the 
reorganization of the corporation declared and paid in ac- 
cordance with the stipulation of the certificate before divi- 
dends are set aside or paid on any other stock is based on 
contract, and the request for an injunctive relief is merely 
ancillary thereto, and plaintiff’s cause of action arises when 
dividends are paid on the new stock before accrued divi- 
dends on her stock are paid, and her action instituted within 
three years thereafter is not barred. Clark v. Henrietta 
Mills, 219 N. €. 1, 12 S. BE. (2d) 682. 

Guarantee of Prior Indorsement.—The statute of limita- 
tions within which to institute an action upon a guarantee 
of prior indorsement, is three years after the payment of 
the check. United States v. National City Bank, 28 F. 
Supp. 144. 

Action for Damages against Carrier.—Where the demand 
in writing for damages of a carrier was made within thirty 
days, and action was brought within three years it was not 
barred by this section. U. S. Watch Case Co. v. Southern 
Exp; Co:,, 120 INgiGicbl.352,-27 S. B.. 74. 

Application to Sealed Instruments—Sureties.—This section 
applies to actions upon all sealed instruments, not referred 
to in preceding sections. One of these not mentioned in the 
“preceding sections is an action on a sealed note against 
the sureties thereto. Although such an action against the 
principal is not barred until ten years by section 1-47, subs. 
(2), that provision does not refer to sureties. This has been 
the settled law since Welfare v. Thompson, 83 N. C. 276, 
279, was decided. Redmond v. Pippen, 113 N. C. 90, 92, 18 
S. E. 50; Flippen v. Lindsey, 221 N. C. 30, 18 S. E. (2d) 
B24. 

An action against the sureties on the bond of a clerk for 
defalcations in the office of the State Treasurer is barred 
after three years. Jackson v. Martin, 136 N. C. 196, 198, 48 
Se ONLI 

This section applies to sureties on a note under seal, and 
as to the sureties the right of action on the note is barred 
after the lapse of three years. Barnes v. Crawford, 201 N. 
C. 434, 160 S. E. 464. 

An action on a note under seal against a surety thereon 
is barred after the lapse of three years from the maturity 
of the note, or after three years from the expiration of an 
extension of time for payment binding on the surety un- 
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der this section. Davis v. Alexander, 207 N. C. 417, 177 
Seb 417; 

Statute Bars Remedy of Claim and_ Delivery.—Where 


there had been no new promise or payment on the pur- 
chase price for over three years prior to the institution of 
the action, the three-year statute of limitations, under this 
section, barred the ancillary remedy of claim and delivery. 
Hester Piano. Com vw. Loven; 207 IN. ‘C) 96,.176 SS; BE: 1290: 

Parol Evidence Admissible to Show in What Capacity 
Parties Signed Note.—In an action by the payee of a ne- 
gotiable note under seal, appearing upon its face to have 
been signed by several makers, it may be shown upon the 
trial by parol evidence that with the knowledge of the 
payee before his acceptance only one of them signed as the 
original obligor, and that the others signed as sureties only, 
entitling the sureties to their release upon their defense 
of the statute of limitations under this section. Furr v. 
Trill, 205mN ep iGa4 17. el Ae Saat oa Le 

Same—Effect of Payment after Statute Has Run.—Where 
a chattel mortgage on crops secures the payment of the 
maker’s note and the mortgagee endorses the note, and mort- 
gages to another, the bar of the three-years’ statute cf 
limitations which has otherwise run will not be repelled by 
payments on the note from the sale of the crop, as against 
the endorser, or without evidence of his intent to make the 
payment and thus impliedly at least acknowledge the debt; 
and his having attended the mortgage sale of the crop and 
become a purchaser, is not sufficient. Nance v. Hulin, 192 
Nga C5065, 1350S. c774- 

Indemnity or Fidelity Bond.—Where the liability of the in- 
surer is expressly limited in an indemnity or fidelity bond 
to losses occasioned and discovered during a specified time, 
this section will not extend the period of indemnity for this 
is a statute of limitations and can have no effect upon the 
valid contractual relations existing between the indemnitor 
and indemnitee. Hood v. Rhodes, 204 N. C. 158, 159, 167 
Sz els -558. 

Breach of Express Trust.—Since occurrences which con- 
stitute a breach of an express trust amount in effect, and 
usually in fact, to a breach of eontract, a cause of action 
for such breach is barred at the expiration of three years 
from such breach, under this section. Teachy v. Gurley, 214 
INS C2288, 1990S. 8 Be 83: 

A guaranty of the payment of a note is an obligation aris- 
ing out of contract by which the guarantors assume liability 
for payment of the note in case the makers thereof do not 
pay same upon maturity, and right to sue upon such guar- 
anty arises immediately upon failure of the makers to pay 
the note according to its tenor, and suit against the guar- 
antors is barred by this section after three years from the 
maturity of the note. Wachovia Bank, etc., Co. v. Clifton, 
203 N. C. 483, 166 S. EK. 334. 

Accrual of Cause.—A cause of action did not accrue at the 
date of the warranty, but at the date on which it was finally 
determined that a plant was not free from all defects and 
flaws. Heath v. Moncrieff Furnace Co., 200 N. C. 377, 381, 
ibyey Spat Oe0L Rs 

Demand Necessary if Fiduciary Relation Exists.—Where 
a fiduciary relation exists between the parties, with re- 
spect to money due by one to the other, the statute of 
limitations does not begin to run until a demand and re- 
fusal. Efird ve Sikes, 206 N. C. 560, 562, 174 S. KE. 513. 


Statute Not Suspended by War Measures.—An action to 
recover, damages for a breach of contract for the sale of 
goods arising during federal war control of railroads is 
barred by our State statute of limitations after three years 
from the time of its accrual. Vanderbilt v. Atlantic, etz., 
Re Co.F 188 BN7 Ge 568;94254 Sa Ea ocss 


Unpaid Subscription to Corporate Stock.—While as _ to 
the stockholders the three-year statute of limitations on 
the amount unpaid on subscriptions to the capital stock 
of a corporation will run from the time of demand by the 
directors, it is otherwise as to the creditors where the 
corporation has become insolvent, for in the latter case 
the capital stock is regarded as a trust fund for the bene- 
fit of creditors, and the statute will begin to run from the 
demand of the receiver, representing the creditors, under 
the order of the court. Windsor Redrying Co. v. Gurley, 
1977'N. GC, 56, 1420S. 2b. 1676: 

Same—Construed with Other Sections——The application 
of this section with regard to the unpaid balance due a 
corporation by a_ subscriber to its capital stock, will be 
construed in pari materia with §§ 55-65 and 55-70. Wind- 
sor Redrying Co. v. Gurley, 197 N. C. 56, 147 S. E. 676. 

Action on Check Given for Taxes.—A plea of the three- 
year statute of limitations will bar recovery in a civil ac- 
tion to collect a check given for the payment of taxes, 
when the action is nct instituted within three years of the 
date the check was issued. Miller v. Neal, 222 N. C. 540, 
23S. EB. @ad) *852. 
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Evidence of Matter Not Alleged.—Where defendant by 
answer denies liability on a note on the ground that it is 
barred by the three-year statute of limitations, evidence 
that defendant did not adopt the word ‘seal’ after his 
name on the note was properly excluded. Roberts v. Gro- 
man, eee N. GC 30,21 S: E: (2d) 829, 

Jury Question.—In an action by a trustor to compel an 
accounting of the proceeds of sale by a trustee, the ques- 
tion of whether the action was barred under subsection 1 
was properly submitted to the jury under authority of Efird 
v. Sikes, 206 N. C. 560, 174 S. E. 513; Garrett v. Stadiem, 
woo) NG. 654,18 S. B. (2d) 178. 

Applied in Hall v. Hood, 208 N. C. 59, 179 S. E. 27; How- 
ard v. White, 215 N. C. 130, 1 S. E. (2d) 356; Bynum v. 
Piteins: Co., 222 IN. Co ‘742, 24S. B. Cd) 613: 


Ill. SUBSECTION TWO—LIABILITY CREATED BY 
STATUTE. 


Section Absolute Bar.—After the time prescribed in sec- 
tion 1-50, subsection 2, and this subsection, the Statute is 
an absolute bar to the next of kin. Vaughan v. Hines, 87 
N. C. 445; Spruill v. Sanderson, 79 N. C. 466; Woody v. 
Brooks, 102 N. C. 334, 343, 9 S. E. 294. From dissenting 
opinion. 

Liability of National Bank Stockholder for Assessment.— 
Though original liability of a national bank stockholder 
is contractual in nature, being based upon his original stock 
subscription, his liability umder a stock assessment fixing 
amount of liability is ‘statutory’? and not contractual, as 
respects running of limitations. Briley v. Crouch, 115 F. 
(2d) 443. 

Partial payments by national bank stockholder on stock 
assessment did not toll the running of this section against 
his liability. Id. 

Action for Failure to Collect Check.—An action against a 
bank for breach of its duty to collect a check and against 
another bank which took over the assets of the former is 
barred as against the latter bank by this section, where not 
commenced until five years after the transaction and four 
years after the transfer of the assets. Standard Trust Co. 
v. Commercial Nat. Bank, 240 Fed. 303. 


Action to Recover Delinquent Taxes.—Neither the three 
nor the ten years’ statute of limitations applies to an act 
authorizing the State or a county or city to recover delin- 
quent taxes unless such act expressly so provides. Wil- 
mington y. Cronly, 122 N. C. 383, 30 S. E. 9. 


Application to Tort against Clerk Failing to Index Judg- 
ment.—In an action of tort against a Clerk of the Superior 
Court for failing to index a docketed judgment as required 
by section 1-233, this section is applicable. Shackelford v. 
miaton, 117, N: Cy 73, 23'S, 1. 101. 


Application to Petition to Have Damages Assessed. — 
Where the charter of a railroad company provides that 
when the company has appropriated land without authority 
no action shall be brought by the owner except a petition 
to have the damage assessed, and fixes no limitation of the 
action, such petition is neither an action of trespass nor 
one on a liability created by statute within the meaning of 
this section, subsections (2) and (3), and the refusal of the 
trial judge to submit an issue upon the Statute of Limita- 
tions was not error. Land v. Wilmington, etc., R. Co., 107 
N. C. 72, 12 S. E. 125; Utley v. Wilmington, etc., R. Co., 
HOWN, C;.720,;.25-S. E;, 1021. 


IV. SUBSECTION THIREE—TRESPASS UPON 
REALTY. 


Amendment of 1895.—The last sentence of this subsection 
was added by the Act of 1895. Culbreth v. Downing, 121 N. 
C, 205, 28 S. E.. 294. 

Prior to the passage of this Act, in such cases, the lapse 
of 20 years was necessary to bar the action, when the pre- 
sumption of a grant would arise. Parker v. Norfolk, etc., 
R. Co., 119 N. C. 677, 25 S. E. 722; Culbreth v. Downing, 
ioleNesG., 205, 206, 28 S, H...294. 


Same—Application to Accrued Actions.—In changing the 
period of limitation a reasonable time must have been given 
to accrued actions which would otherwise be barred by the 
new regulation. A reasonable time for the commencement 
of an action before the statute works a bar, (Nichols v. 
Norfolk, etc., R. Co., 120 N. C. 495, 26 S. E. 643), is the bal- 
ance of the time unexpired according to the law as it stood 
when the amending act is passed, provided it shall never 
exceed the time allowed by the new statute. For example, 
if the action would have been barred in six years, and four 
years have elapsed before the amending Act, then two years 
more would be a reasonable time. If three years time 
would bar the action and three years had elapsed, as 
in the present case, before the amending act is passed, then 
three years thereafter would be the limit and no more, and 
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this rule will apply to all other periods of limitation on ac- 
tions. Culbreth v. Downing, 121 N. C. 205, 206, 28 S. E. 294. 

Presumption as to Date of Conversion.—In the absence 
of proof as to the date of the conversion of property, the 
presumption is that it was as of the date of taking the 
property into possession. Parker v. Harden, 121 N. C. 57, 
28:1 S. eed: 

Application in Action to Recover Damages Resulting from 
Sewage Disposal Plant.—Where the plaintiff executed a deed 
of trust, deeded his equity of redemption to his sons, and 
the deed of trust was foreclosed, all more than three years 
before the institution of the action, and the plaintiff did not 
again acquire title until less than a year before the ac- 
tion, it was held in an action to recover damages to the 
land resulting from defendant’s sewage disposal plant that 
the measure of damages should have been predicated upon 
the' difference in value at the time plaintiff again acquired 
title and the date of the institution of the action, and an in- 
struction that the jury should assess as damages the differ- 
ence in the market value of the land on the date of the 
institution of the action and the date three years prior 
thereto, constitutes reversible error. Ballard v. Cherryville, 
AI0-N. 1G. 728; 188 Ss Be 334 

Negligence in Logging Operations.—Where plaintiff insti- 
tuted this action to recover for damages resulting from the 
overflow on his lands of waters of a river alleged to have 
resulted from the negligent acts and omissions of defendant 
in its logging operations, even if it be conceded that the al- 
leged negligence constituted a continuing omission of duty 
toward the plaintiff by defendant, plaintiff must show that 
defendant was in possession and control of the upper lands 
within the statutory period. Hooper v. Carr Lbr. Co., 215 N. 
Cres08 se da. eee (zd) Ble: 

Continuing Trespass Defined.—Speaking of this section in 
Sample v. Roper Lumber Co., 150 N. C. 161, pp. 165-166, 
63 S. E. 731, the Court said: “True, the statute declares 
that actions for trespass on real estate shall be barred in 
three years, and when the trespass is a continuing one 
such action shall be commenced within three years 
from the original trespass, and not thereafter; but this 
term, ‘continuing trespass, was no doubt used in reference 
to wrongful trespass upon real property, caused by struc- 
tures permanent in their nature and made by companies in 
the exercise of some quasi-public franchise. Apart from 
this, the term could only refer to cases where a wrongtul 
act, being entire and complete, causes continuing damage, 
and was never intended to apply when every successive act 
amounted to a distinct and separate renewal of wrong.” 
Teeter v. Postal Tel-Cable Co., 172 N. C. 783, 785, 90 S. 
E. 941. 

Same—As Applied to Telegraph Line.—Where a telegraph 
company has constructed its line of poles and wires along 
a railroad right of way on the lands of the owner more 
than three years next before the commencement of the 
owner’s action for trespass, but within three years has con- 
structed an additional line of its wires thereon and repaired 
its old line, replacing some of the old poles with new ones, 
in the same holes, it was held that the plaintiff’s right to 
damages for the construction of the old line is barred by 
the statute, but the wrongful maintenance of the old and 
the building of the new line was a separate and independent 
trespass for which permanent damages may be awarded it. 
Teeter v. Postal Tel. Cable Co., 172 N. C. 783, 90 S. E. 941. 

An action against a telegraph company for the erection of 
poles on the land of the plaintiff, if brought within three 
years of the trespass, is not barred by limitation. Hodges 
vy. Western Union Tel. Co., 133 N. C. 225, 45 S. E. 572. 

Where the owner of land seeks to recover for trespass 
and for permanent damages to his land resulting from the 
erection and maintenance by defendant telegraph company 
of its transmission lines over his land, thé action for tres- 
pass is barred by the three-year statute of limitations, the 
trespass being a continuing trespass, but the action for 
permanent damages as compensation for the easement is 
not barred until defendant has been in continuous use 
thereof for a period of twenty years so as to acquire the 
right by prescription. Love v. Postal Telegraph-Cable Co., 
221 N. C: 469, 20: S.' ao. Cd), 337. 

The law will not permit recovery for negligence which 
has become a fait accompli at a remote time not within the 
period specified by subsection 3, although injury may re- 
sult from it within the period of limitation. Davenport v. 
Pitt County Drainage Dist., 220 N. Cileay 229 27 Se. 
(2d) 1, citing Hooper v. Carr Lbr. Co., 215 N. C. 308, 1 S. 
FE. (2d) 818. 

Allegations that a drainage district failed to cause a ca- 
nal to follow the channel of a creek as originally planned 
and stopped the canal on the lands of plaintiff, and failed 
to keep the mouth of the channel properly cleared out, re- 
sulting in plaintiff's land being flooded, commencing imme- 
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finished and continuing practi- 
stated a cause of action for 
right of action for damages 
to crops for all the years was barred after the lapse of 
three years from the original trespass. Davenport v. Pitt 
Gounty. Drainages Dist, ve2J IN. ©, 237, 17S, 0b. Cd) oe 

Application to Diversion of River Water.—The unlawful 
diversion of river water is not a trespass on realty, but 
it is so nearly in the nature of an easement as to be gov- 
erned by the same statute of limitations. Geer v. Durham 
Water Co., 127 N. C. 349, 37 S. E. 474. 

Application ta Negligence in Widening Canal.—In an ac- 
tion brought in 1903 to recover permanent damages caused 
by the negligent widening of defendant’s canal, where it ap- 
peared that the entire wrong was done in 1898 and 1899, the 
action was barred under this subsection. Cherry y. Lake 
Drummond Canal, etc., Co., 140 N. C. 422, 53 S. E. 138. 

Action for Cutting Timber.—The three years statute ap- 
plies to actions to recover damages for trespass in cutting 
and removing trees from the land. Tillery v. Whiteville 
Lumber Co;, 172) N. Cy 296,.90°S. Ey 196: - 

Burden of Proof.——Where the defendant pleads this sec- 
tion to an action for trespass, with damages for cutting 
timber on lands, the burden is on the plaintiff to prove that 
he commenced his action within the time prescribed; and 
where from an analysis of the evidence it appears that this 
has not been done, a judgment of nonsuit is proper. Til- 
lery v. Whiteville Lumber Co., 172 N. C. 296, 90 S. E. 196. 

Cited in Ivester vy. Winston-Salem, 215 N. C. 1, 1 S. E. 
(2d) 88; Teseneer v. Henrietta Mills Co., 209 N. C. 615, 184 
Sob. 539. 


V. SUBSECTION FOUR—GOODS OR CHATTELS. 


Section Does Not Confer Titlh—Period Necessary.—Pos- 
session of a chattel for a sufficient period to bar its re- 
covery under this section does not confer title. The prior 
law, ch. 65, section 20 Rev. Code, so provided, but it has been 
repealed so that now there is no statute fixing a period at 
the end of which title to personal property will vest in the 
possessor. It is true that if held for a sufficient time the 
title will vest, but four years possession is insufficient. 
Pate v. Hazell, 107 N. C. 189, 11 S. E. 1089. 

Charging in Conjunction with Section 1-56——Where if the 
action has not been barred by the provisions of subsections 
4 and 9 of this section, it would have been barred under 
sec. 1-56, it was not error to tell the jury that the action 
was barred in three years, or in ten years. Osborne vy. 
Wallces. 208 INy CC 651513 -S) 1. 2853 

When Applicable to Funds Held by Trustee—When a 
trustee notifies the party for whom he holds funds that he 
disavows the trust and will pay the funds over to another 
party, and does so, this is a conversion, and the statute 
of limitation begins to run, so that the cause of action is 
barred in three years. County Board v. State Board, 167 
Nee CG. 366) 12 S71 h452: 

Bonds Held by Bank as Trustee.—In an action instituted 
against the statutory receiver of an insolvent bank to re- 
cover certain bonds which had been held by the bank, trus- 
tee, for safekeeping, there was evidence that plaintiffs re- 
ceived a letter from the attorney of the liquidating agent 
denying the claim for the bonds, and that action was insti- 
tuted within three years from the receipt of this letter. 
Held: The action was not barred by the three-year statute, 
this section, since under the facts of this case the cause of 
action did not accrue until the disavowal or repudiation of 
the trust. Bright v. Hood, 214 N. C. 410, 199 S. E. 630. 


Property Advanced by Father.—Where slaves advanced by 
A‘to his son B were, on the death of the son, divided be- 
tween his widow and children and held adversely there- 
after for three years, A, the father is barred by the statute 
of limitations from afterwards reclaiming them. Jones v. 
Gordon) 55) Ne @. eoD2. 

Burden of Proof.—Where the three-year statute of limita- 
tions is pleaded in defense to an action for wrongful conver- 
sion of personal property, the burden of proof is on the 
plaintiff to show that the action was brought within the 
time allowed from the accrual of the cause, or that other- 
wise it was not barred. Rankin v. Oates, 183 N. C. 517, 112 
Se, Ledges 


VI. SUBSECTION SIX—SURETIES OF EXECUTORS, 
ETC. 


Purpose of Section.—This section and the other related 
sections are intended to limit the liability of executors, ad- 
ministrators, next of kin and heirs of decedents, and, after 
reasonable time, to give quiet and repose to the estates of 
dead men. Andres v. Powell} 97 N. C. 155, 160, 2 S. E. 235. 

Section 1-56 Not Affected.—Section -1-56, limiting the time 
for the bringing of an action to ten years, and applying to an 
action against an executor or adminstrator for a final ac- 


diately after the canal was 
cally every year thereafter, 
continuing trespass, and the 
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counting and settlement, is not affected by the provisions of 
this section, as to actions on their official bonds. Pierce v. 
Haison,: 183 oN.* C1779 110aS =. 857: 

Sureties Also Protected by Section 1-50.—In addition to 
the protection of section 1-50, par. 2, the sureties on the 
bond are exonerated unless action is brought within three 
years after breach of the bond. Woody vy. Brooks, 102 N. 
C. 334, 9 S. E. 294. See dissenting opinion. 

While the sureties have the protection of six years under 
section 1-50 in common with their principal, they have a 
further exoneration, unless sued within three years after 
breach of the bond. Woody v. Brooks, 102 N. C. 334, 337, 9 


S. EB. 294, 
Section 1-50, par. 2, expressly applies to actions on the 
“official bond,” this section to sureties only. Woody v. 


Brooks, 102 N. C. 334, 9 S. E. 294. See dissenting opinion. 
Effect of Surety Being Foreign Corporation.—The statute 
of limitations is not suspended against the surety on a 
guardian bond by reason of such surety being a foreign cor- 
poration when it is shown that it continuously had a general 
agent within the jurisdiction of our courts for executing 
iudicial bonds and collecting premiums thereon for the com- 
pany and had complied with the section authorizing service 
of process on the Insurance commissioner. Anderson v. 
United States Fidelity Co., 174 N. C. 417, 93 S. E. 948. 

Effect of Payment by Principal—Payment made by a 
principal upon a bond, before the cause of action thereon is 
barred against the sureties, arrests the operation of the 
statute of limitations. Moore y. Goodwin, 109 N. C. 218, 13 
Sa esas 

Intervening Disabilities—When this statute begins to run, 
the subsequent marriage of the feme plaintiff will not stop 
it. Kennedy v. Cromwell, 108 N. C. 1, 13 S. BE. 135. See § 
1-17 and note. 

When Statute Begins to Run—Demand.—From the de- 
mand of the plaintiff for an account and_ settlement 
made on the administrator, and his failure and re- 
fusal to do so, this section began to run in favor of the de- 
fendant sureties on the administration bond. If the action is 
brought within three years of this time it is not barred. 
Stonestreet v. Frost; 123 9N.. 1C7 29059292 831) S35 Ba 718-) Gill 
VanCoopers lll Na ‘CaSily ols el omoae Eade 

Whether the final account is or is not filed, if there is 
a demand and refusal, the action is barred as to both 
the principal and sureties on said bond in three years. 
Kennedy v. Cromwell, 108 N. C. 1, 13 S. E. 135. See dis- 
senting opinion. 

This section is applicable only when there has been a 
settlement, either by the acts of the parties or a decree of 
court. Woody v. Brooks, 102 N. C. 334, 9 S. E. 294. 

An action against a guardian and his bondsman, where no 
final account has been filed, is barred after three years from 
the time of default and, at farthest, within three years 
from the ward’s coming of age. Anderson v. United States 
Fidelity Co., 174 N. C. 417, 93 S. E. 348. 

The cause of action by the administrator d. b. n. under 
this section does not accrue until his appointment, and the 
action by such administrator therefore is not barred as 
against the bondsman until three years subsequent to his 
appointment. Dunn vy. Dunn, 206 N. C. 373, 173 S. E. 900. 

Action by Cestui against Trustee after Settlement. — 
Where there has been a settlement between the trustee and 
cestui que trust, or a final determination of the amount 
due by a decree of Court, the trust is closed, and an ac- 
tion will be barred within three years from a demand and 
refusal. Spruill v. Sanderson, 79 N. C. 466; Whedbee v. 
Whedbee, 58 N. C. 393; Barham v. Lomax, 73 N. C. 78; 
Wyrick v. Wyrick, 106 N. C. 84, 87, 10 S. E. 916. 

Effect of Estate Being Unrepresented during Period.— 
When there was no one in esse from the death of the first 
administrator, till the qualification of the administrator de 
bonis non, who could sue upon the bond, that time should 
not be counted in applying the statute of limitations in an 
action against the sureties. Brawley v. Brawley, 109 N. 
CAA See aos 

Burden of Proof.—This section being pleaded, it was in- 
cumbent upon the plaintiff to show that the breach of the 
bond was within less than three years before the institution 
of this action against the appellee. Hussey v. Kirkman, 95 
N. C. 63; Moore v. Garner, 101 N. C. 374, 7 S. E. 732; Hobbs 
v. Barefoot, 104 N. C. 224, 10 S. E. 170; Nunnery v. Averitt, 
111 N. C. 394, 395, 16 S. E. 683. This was not done, and the 
surety is protected by the lapse of three years after demand 
and refusal. Norman vy. Walker, 101 N. C. 24, 7 S. E. 468; 
Woody v. Brooks, 102 N. C. 334, 9 S. E. 294; Kennedy v. 
Cromwell, 108 N. C. 1, 13 S. E. 135; Brawley v. Brawley, 
109 N. C. 524, 14 S. E. 73; Koonce v. Pelletier, 115 N. C. 
233;,°235,8 20! Sandy so de 

Action to Reopen Account.—An action or proceeding to re- 
open an account stated by an executor and readjust a set- 
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tlement made under the supervision of a Court, and sanc- 
tioned by a decree, must be brought within three years from 
the rendition of such decree, if the plaintiff (or petitioner) be 
under no disability, and the case involve no equitable element 
improper for the consideration of a Court of Taw This 
conclusion finds some support in the provisions of this sub- 
section. Spruill v. Sanderson, 79 N. C. 466. 

Action to recover for alleged breach of bond as adminis- 
tratrix accrues at the time the alleged breach is committed, 
this subdivision having no provision relating to discovery 
of the breach of the official bond as is provided for in cases 
under subdivision (9). Hicks v. Purvis, 208 N. C. 657, 182 
De te 151. 

Ward’s Suit against Sureties.—A suit by a ward against 
the sureties on the bond of his deceased guardian comes 
within the terms of this section and must be brought within 
the three year limit. Norman vy. Walker, 101 N. C. 24, 7 
S. E. 468. 

The running of the statute under this section as against 
the plaintiffs and in favor of the sureties was not sus- 
pended by the payment of interest by the guardian on the 
amount due by him to each of the plaintiffs. The liability 
of the sureties on the bond is a conditional liability, depend- 
ent upon the failure of the guardian to pay the damages 
caused by his breach of the bond. The guardian and the 
sureties are not in the same class. For that reason the 
payment by the guardian of interest on the amount due 
by him to his former wards did not suspend the statute of 
limitations which began to run against each of his wards. 
when she became twenty-one years of age. State v. Foun- 
Bagi COS NN Cn 2/50 200, 1471) Sa Bose; 

Applied in Copley v. Scarlett, 214 N. C. 31, 
623. 

Cited in State v. Purvis, 208 N. C. 227, 230, 180 S. E. 88. 


VII. SUBSECTION SEVEN—BAIL. 


Effect of Bail Being Out of State.—The language and mean- 
ing of this action is clear. Proceedings against bail, in civil 
actions, are barred, unless commenced within three years after 
judgment against the principal, notwithstanding the principal 
may have left the State in the meanwhile. Albemarle Steam 
Wav. Co. v. Williams, 111 N. C. 35, 15 S. B 877. 


VIII. SUBSECTION EIGHT—CLERK FEES. 


Application to Judgment for Costs.—A plaintiff in a judz- 
ment on which costs only are due, is not barred by this 
section from the proper proceedings to enforce his claim, the 
same being in his favor and not of the officers of the court. 
Cowles v. Hall, 113 N. C. 359, 18 S. E. 329. 

Not Applicable to Referee.—The claim of a referee for pay- 
ment of services rendered in a cause which is still pending 
in the courts upon exceptions to his report is not barred by 
this section. Farmers’ Bank vy. Merchants’, etc., Bank, 204 
N. C. 378, 168 S. E. 221. 


IX. SUBSECTION NINE—FRAUD OR MISTAKE. 


Amendment of 1879.—Mistake.—This act was amended by 
the act of 1879, by inserting after the word ‘“‘fraud,’’ wher- 
ever it occurs, the words “or mistake.” So that prior to the 
act of 1879, there was no statutory bar of three years to an 
action for relief on the ground of mistake. Mask v. Tiller, 
89 N. C. 423, 425. 

An action to correct a mistake should now be brought with- 
in the time limited in this section. Lanning v. Commissioners, 
iDSUN: C; 505, 511,11. S:.E.. 622. 

The 1889 amendment of this section struck a provision 
limiting this section to cases solely cognizable in a court of 
equity. There are many cases decided prior to the amend- 
ment construing this section to be so limited. There are also 
cases so construing it since its passage but they are restricted 
to those arising before the statute became effective. See Dunn 
v. Beaman, 126 N. C. 766, 770, 36 S. E. 172; Alpha Mills v. 
Watertown, etc., Co., 116 N. C. 797, 803, 21 S. E. 917; Blount 
v. Parker, 78 N. C. 128; Jaffray v. Bear, 103 N. C. 165, 9 &. 
E. 382; Egerton v. Logan, 81 N. C. 172; Spruill v. Sander- 
son, 79 N. C. 466; Day v. Day, 84 N. C. 408; Batts v. Win- 
stead, 77 N. C. 238. See also dissenting opinions in Kahn- 
weiler v. Anderson, 78 N. C. 133, 144. 

The amendment applied to an action for a false warranty 
in a sale made before the amendment, so that, in actions 
where relief on the ground of fraud was sought, the cause 
of action was not deemed to have accrued until the dis- 
covery of the fraud complained of. Alpha Mills v. Water- 
town, etc., Co., 116 N. C. 797, 21 S. E. 917. 

This amendment leaves all actions subject to the same 
rule, whether they were heretofore cognizable solely in 
courts of equity or not, and makes all actions come under 
the same rule as if they had been originally cognizable in 
courts of equity. Alpha Mills v. Watertown, etc., Co., 116 
N. C. 797, 803, 21 S. E. 917; Rouss v. Ditmore, 122 N. C. 775, 
770, 00° Ss; 335. 
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Purpose and Construction of Section. — The statute of 
limitations was mainly intended to suppress fraud, by pre- 
venting fraudulent and unjust claims from being asserted after 
a long lapse of time. It ought not, therefore, to be so con- 
strued as to become an instrument to encourage fraud, if 
it admits of any other reasonable interpretation. The like 
spirit should govern the construction of the facts and cir- 
cumstances of a transaction so as to take it out of the opera- 
tion of the statute, where gross injustice would be worked 
by its application. Mask v. Tiller, 89 N. C. 423, 426. 

When Applied to Exclusion of § 1-56.—This section cannot 
be applied where the allegations and proof are insufficient 
to sustain it, in preference to section 1-56, where there is a 
question as to which applies. Shankle v. Ingram, 133 N. C, 
254, 255, 45 S. E. 578. 

Applies to Actions at Law and Suits in Equity.—While this 
subsection originally applied only to actions for relief on the 
ground of fraud in cases solely cognizable by courts of eq- 
uity, by statutory amendment and the decisions of our 
courts it now applies to all actions for relief on the ground 
of fraud or mistake. Stancill v. Norville, 203 N. C. 457, 166 
S: EF. 319, 

Fraud or Mistake Prerequisite to Application—This sec- 
tion has no application to an action to recover money for 
there. is no evidence or allegation of fraud and mistake. 
Barden v. Stickney, 132 N. C. 416, 417, 43 S. E. 912; Bonner 
v. Stotesbury, 139 N. C. 3, 51 S. E. 781. 

When Statute Begins to Run.—The statute runs from the 
discovery of the fraud or mistake, ‘for when it should have 
been discovered in the exercise of ordinary care”; and as it 
was the duty of plaintiff, as executor, to have laid off the 
land to the devisee and put her in possession, and as he 
could, by a simple calculation from the deed, have discovered 
that the description embraced 108 acres, and as for twenty 
years the various owners of the land had cultivated up to 
the boundaries, the statute had become a bar to the action. 
Sinclair v. Teal, 156 N. C. 458, 72 S. E. 487. See also Stubbs 
v. Motz, 113 N. C. 458, 459, 18 S. E. 387; Peacock v. Barnes, 
142°5N. Co 215, 55°S. EB; 99: 

In an action grounded on fraud, the statute of limita- 
tions begins to run from the discovery of the fraud or from 
the time it should have been discovered in the exercise of 
reasonable diligence. Wimberly v. Furniture Stores, 216 
INCOM aes Moe sen Hee kCod aes Le: 

It is incumbent upon the plaintiff to show that he not only 
was ignorant of the tacts upon which he relies in his action, 
but could not have discovered them in the exercise of proper 
diligence or reasonable business prudence. Latham v. 
Latham, 184 N. C. 55, 113 S. E. 623. See also, Johnson y. 
Pilot. Inte Ins) Co;," 219) Nv (C2 202, 13° SB. (2d): 241. 

This statute begins to run from the time of discovery of a 
breach of the trust relationship and not from the time the 
relation was brought to an end. Egerton v. Logan, 81 N. 
CH1723. 179: 

In an action to reform a timber deed for an alleged mutual 
mistake of the parties, the statute will run three years after 
the plaintiff had knowledge of the mistake alleged. Jeffer- 
son v. Roanoke R., etc., Co., 165 N. C. 46, 80 S. E. 882. See 
also Lanning v. Commissioners, 106 N. C. 505, 511, 11 S. E. 
622. 

Where plaintiff acquired title to real estate, subject to a 
contract to cut timber within 3 years, thinking the time for 
cutting was 18 months, and failed to examine the record or 
to bring suit for wrongful cutting until more than three 
years after being told that the time was 3 years, the ac- 
tion was barred by this section. Blankenship vy. English, 
222 NE GeeSiy e219 Sieh (2d) gol: 

Where insurance company rejected third application of 
insured for additional insurance on grounds that insured 
was no longer a satisfactory risk it was held that insured 
should have been put on notice thereby that company’s 
agent’s promise to redeliver a second policy within seven 
months after it was tendered to insured and refused be- 
cause of illness, was false and that insured’s claim, if any 
he had, has atrophied as a result of his procrastination and 
became barred bv this section. Jones v. Bankers Life Co., 
131 F. (2d) 989, 994. 

Upon the auestion of fraudulent concealment of funds, this 
section runs from the discovery of the facts constituting the 
fraud or mistake and not from the discovery by 4 party cf 
rights hereto unknown to him. Bonner y. Stotesbury, 139 
INS Cr3,510S. Bs 78: 

It is a question of grave doubt, if the point had been 
raised, whether the statute as to the plaintiff’s cause ct 
action began to run upon the mere declaration of insolvency 
of the bank, and did not in truth begin to run upon the ac- 
tual discovery, later on (after the investigation of the re- 
ceiver) that the bank was insolvent at the time the incorrect 
statements were put forth. Houston y. Thornton, 122 N. C. 
365, 375, 29 S. E. 827. 
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Applying this section to an action to set aside a deed to 
lands made by the husband to the wife for fraud on the 
former’s creditors, this section by correct interpretation is 
held to mean until the impeaching facts should have been 
discovered in the exercise of reasonable business prudence. 
Ewbank v. Lyman, 170 N. C. 505, 87 S. E. 348. 

Where a clerk of the Superior Court embezzles funds and 
such fraud is not discovered until about 90 days prior to the 
institution of proceedings against the clerk and the surety 
on his bonds, and such fraud could not have been discovered 
earlier by reasonable diligence, this section and not § 1-50 
applies. State v. Gant, 201 N. C. 211, 159 S. E. 427; State 
vy. American Surety Co., 201 N. C. 325, 160 S. E. 176. 

The actual time of the discovery of the alleged mistake 
is not determinative, but the cause of action for reformation 
of the bonds accrued when the mistake should have been 
discovered by plaintiff in the exercise of due diligence, and 
plaintiff being an educated man, and there being no evi- 
dence of any effort to conceal the plain language of the 
bonds or to prevent plaintiff from reading them, plaintiff’s 
cause of action was barred under this section. Moore vy. 
Fidelity, etc., Co., 207 N. C. 433, 177 S. KE. 406. See also, 
in this connection, Hargett v. Lee, 206 N. C. 536, 539, 174 
S. E. 498; Hood v. Paddison, 206 N. C. 631, 635, 175 S. E. 
105. 

Evidence did not show that guardian knew or should 
have known of the fraud and his failure to institute suit did 
not bar the ward. Johnson vy. Pilot Life Ins. Co., 217 N. 
130 Set C20). 470. AASie Ae Tie eens fae 

Same—Record as Notice of Fraud.—True, as indicated in 
Tuttle v. Tuttle, 146 N. C. 484, 59 S. E. 1008; Modlin v. 
Roanoke R., etc., 145 N. C. 218, 58 S. E. 1075, and Stubbs v. 
Motz, 113 N. C. 458, 18 S. E. 387, the mere registration of a 
deed will not usually, in these and like cases, be imputed 
for constructive knowledge; but in the present case the deed 
under which feme defendant claims and now holds this prorp- 
erty had been on the registry in the proper county for 
more than eleven years before this action was instituted, 
and plaintiff's judgment had been docketed in the county 
since 1897. Ewbank v. Lyman, 170 N. C. 505, 509, 87 S. E. 
348. 

While the mere registration of deed to lands from a hus- 
band to his wife will not usually be imputed for constructive 
knowledge that it was done in fraud of the husband’s credi- 
tors, it may be otherwise regarded when taken in connec- 
tion with other relevant circumstances, and under the cir- 
cumstances of this case it is held that the failure of the 
plaintiff in not sooner investigating the records was such 
negligence as will be imputed to her for knowledge, and 
bar her cause of action. Ewbank v. I,yman, 170 N. C. 565, 
87:.S:; <y., 348, 

Where a foreclosure sale of lands is attacked for fraud 
upon the ground that the trustee sold the timber on the land 
separate from the land and made deeds to each to separate 
parties, which were duly recorded, the record itself gives 
notice of the transaction, which with knowledge of the sale 
itself should have put the plaintiffs and their mother, as 
whose heirs at law they claim, and in whose lifetime fore- 
closure was had, upon reasonable notice of the fact, and 
bar their recovery after three years. Sanderlin v. Cross, 172 
Nias 42290 (Ses 213. 

Same—Sale of Trust Land by Trustee as Notice. — Pro- 
ceedings before clerk to sell trust lands to make assets fo 
pay the debts of the deceased, and the open, notorious, and 
adverse possession of the purchasers of the land, under their 
registered deeds, were sufficient to put the plaintiffs, claim- 
ing under the children of the said son, the cestuis que 
trustent, upon notice of the fraud alleged, if any committed 
by the executor, and it would bar their right of action within 
three years therefrom. Tatham v. Latham, 184 N. C. 55, 113 
S. B., 623: 

Same—Necessity for Newly Discovered Evidence. — One 
can derive no aid from this section in an action to re- 
consider a case which has been sanctioned by the court and 
settled by a decree from it, in the absence of newly discovered 
evidence showing fraud. Where the plaintiff knew all the 
facts at first that are now known the first action must 
stand notwithstanding this section. Spruill v. Sanderson, 79 
N. C. 466, 471. 

Same—Sufficiency of Evidence.——See Latham vy. Latham, 
184 N. C. 55, 113 S. E. 623; Sanderlin v. Cross, 172 N. C. 234, 
ON on ey clon 

Application to Foreign Corporation.—A foreign corpora- 
tion cannot set up the statute of limitations in bar of an 
action for false warranty. Alpha Mills v. Watertown, etc., 
Cos 0216N.. C7975 ZleS) Be9i7s 

Actions to Which Applicable—The relief afforded by the 
statute has a broader meaning than the common-iaw ac- 
tions of fraud and deceit and applies to any and all actions, 
legal or equitable, where fraud is the basis or an essential 
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Little v. Wadesboro, 187 N. C. 1, 121 
Sees AS5. ; 

Same—Fraudulent Conveyance.—Where the suit is to re- 
cover in money the difference between the grossly inade- 
quate consideration paid for a conveyance of land, attacked 
upon the ground of fraudulent influence used upon the mind 
of the grantor for the grantee’s benefit, and the reasonable 
value thereof, this section, limiting the action to three 
years in cases of fraud applies, and it is reversible error for 
the trial judge to hold, as a matter of law, that the ten 
years statute relating to actions to impress a trust upon 
property only was applicable. Little v. Wadesboro, 187 N. 
Corti 210S, 2. 185; 

An action by the heirs of mortgagors to set aside a con- 
veyance of the equity of redemption by mortgagors to the 
mortgagee is an action based on fraud and must be insti- 
tuted within three years from the discovery of the acts 
constituting the fraud, and the ten-year statute has no ap- 
plication. Massengill v. Oliver, 221 N. C. 132, 19 S. E. (2d) 
253: 

Same—Reformation of Mortgage for Mistake-——Whether a 
cause of action for reformation of a mortgage for mistake 
was instituted within three years from discovery of the 
facts as provided by this section, or the time they should 
have been discovered in the exercise of due diligence, held 
for jury in this case. Lowery v. Wilson, 214 N. C. 800, 200 
Sie Sole 

Same—A Fraudulent Distribution of Dividends.—This sec- 
tion relating to time to commence action after discovery 
of fraud, has no application to fraudulent distribution of 
dividends to shareholders of corporations under the facts of 
this case. Chatham v. Realty Co., 180 N. C. 500, 105 S. E. 
329. 

Same—Proceeding to Set Aside Probate. — This section is 
not necessarily controlling upon the hearing upon petition be- 
fore the clerk of the Superior Court to set aside for fraud or 
imposition on the court, the proceedings admitting a paper- 
writing to probate as a will; and were it otherwise, it is re- 
quired that the petitioner show that he could not sooner 
have discovered the fraud by the exercise of ordinary care, 
which in the instant case he has failed to do. In re Will of 
Johnson, 182 N. C. 522, 109 S. E.. 373. 

Same—Setting Aside Settlement by Guardian.—The time 
within which settlement of a guardian may be set aside for 
fraud is by several adjudications and this section restricted 
to the period of three years. Wheeler v. Piper, 56 N. €. 249; 
Whedbee v. Whedbee, 58 N. C. 392; Spruill v. Sanderson, 79 
N. C. 466. State v. Smith, 83 N. C. 306, 307. 

Same—Action for Obtaining Deed by Fraud.—In an ac- 
tion for damages for obtaining by fraud or deceit a deed 
from plaintiff conveying a larger amount of timber than was 
intended to be conveyed, the statute of limitations applicable 
is this section. Modlin v. Roanoke R., etc., Co., 145 N. C. 
Zl Ge oeo. a, 1075. 

Same—Action to Declare Purchasing Partner a Trustee.— 
An action by the creditors of a partnership to hold the owners 
of the legal estate (who purchased the interest of one partner 
in the partnership property) as trustees for the surety of 
their debts, is not barred by this section. Quaere, as to the 
application of subsection 4. Ross v. Henderson, 77 N. C. 170. 


Action for Omission from Deed.—Where a _ reversionary 
clause. was omitted from a deed by mistake of the drafts- 
man it was held that the registration of the deed was 
insufficient to constitute notice to plaintiffs, and the action 
was not barred until three years after plaintiffs discov- 
ered, or should have discovered, the mistake in the exer- 
cise of due diligence. Ollis v. Board of Education, 210 N. 


Gy 489, 187" S. Ee 772. 
Action Barred by Negligence in Asserting Right.—The 
plaintiffs contended that usurious interest was paid de- 


fendant by their agent without their knowledge, and that 
therefore their action to recover the penalty for usury was 
not barred although instituted more than two years after 
the last usurious payment (see § 1-53).. It was held that 
the plaintiffs are not entitled to invoke the statute, it ap- 
pearing that plaintiffs did not institute action until more 
than three years after they had executed a note’ bearing 
six per cent interest in renewal of the original note upon 
which usury was paid, and that plaintiffs were negligent 
in asserting their rights if any they had. Ghormley v. Hy- 
att, 208 N.C. 478,;°181 S. E. 242: 

Where Purchaser Did Not Participate in Fraud.—Where 
there is no allegation or proof that a purchaser fraudulently 
concealed the fact of sale or participated in any fraud in 
connection therewith, then as to him the action is barred by 
the lapse of three years, this section not applying as to the 
action against him. Johnson Cotton Co. v. Sprunt & Co., 
261° .N ‘G.A19 2160S) e., 457, 

Remedy Where Action on Contract Barred.—The remedy 
by the vendor of goods obtained by the fraud of the 
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purchaser, first discovered after the action on the 
contract has been barred, is by an action for dam- 
ages under this section as amended by chap. 269, Acts of 
1888. Rouss v. Ditmore, 122 N. C. 775, 30 S. E. 335. 

When Replication Required.—When the date of the accru- 
ing of the cause of action appears in the complaint and the 
statute of limitations is pleaded, the court can, of course, 
pass judgment, unless matter in avoidance is pleaded as a 
new promise, or the like. It is only in such cases that a 
replication is now required. Moore v. Garner, 101 N. C. 374, 
377, 7 S. E. 732, though under the former practice a replica- 
tion was required, whenever the statute of limitations was 
pleaded. Stubbs v. Motz, 113 N. C. 458, 459, 18 S. E. 387. 

Burden of Proof. — In an action to set aside a conveyance 
on account of fraud, the statute of limitations being pleaded 
thereto, the burden is on the plaintiff to show that the 
fraud was not discovered until within three years of the 
commencement of the action. Hooker vy. Worthington, 134 
Mee r280, 40 9. 1,726) 

The burden is on the plaintiff to show that neither they 
nor their predecessor in title, did not know of the fraud, or 
would not have discovered it in the exercise of reasonable 
business prudence. Sanderlin v. Cross, 172 N. C. 234, 90 S. 
1a Re 

The plea of the statute of limitations put the burden upon 
the defendant, in the cross-action, to show that the stat- 
ute of limitation had not barred his right, by a lapse of 
more than three years from the time he discovered the mis- 
take to the time he had filed his pleading, and in failing 
to introduce such evidence he is concluded as a matter of 
law. Taylor v. Edmunds, 176 N. C. 325, 97 S. E. 42. 

Effect of Non-Residence of Plaintiff. — The nonresidence 
of a plaintiff, claiming lands here under an allegation of 
fraud, etc., does not affect the running of the statute of 
limitations adverse to his demand in his action. Jatham 
waelatham., 184 Ni Gs55,113''S., E. 623. 

A nonresident creditor who seeks to set aside a deed of 
his debtor for fraud is not excused by his absence for not 
complying with the provisions of this section, requiring 
that he must bring his action within three years from the 
discovery of the fraud. Ewbank v. Lyman, 170 N. C. 505, 
8&7 S. E. 348. 

Erroneous Ruling Not Cured by Other Defects. — The 
reversible error of ruling that as a matter of law the evi- 
dence was insufficient under this section, is not relieved by 
the principle that the statute does not begin to run till the 
undue influence constituting fraud has been removed, when 
it does not appear on appeal that such influence had ever 
been removed, and the jury have found the issue of fraud 
without being permitted to pass upon this question. Little 
vy. Wadesboro, 187 N. C. 1, 121 S. E. 185. 

Effect of Failure of Referee to Find Facts. — When the 
referee to whom the case was referred failed to find the 
facts upon which this statute of limitations can be deter- 
mined, the case must be remanded. Lanning v. Commis- 
sioners, 106 N. C. 505, 11 S. E. 622. 

Stated in Life Ins. Co. v. Edgerton, 206 N. C. 402, 411, 
17455... 96. 

Cited in Fort Worth, etc., R. Co. v. Hegwood, 198 N. 
C. 309, 151 S. E. 641; McCormick v. Jackson, 209 N. C. 359, 
183 S. E. 369; Thacker v. Fidelity, etc., Co., 216 N. C. 135, 
4S. E. (2d) 324. 


X. SUBSECTION TEN—REALTY SOLD FOR TAXES. 


This section does not apply where the owner remains in 
possession. Bailey v. Howell, 209 N. C. 712, 184 S. E. 476. 

Application to Tenancy in Common. — The statute per- 
mits the sheriff to sell the lands of tenants in common for 
the nonpayment of taxes, and a tenant in common to pay 
his or her part of the tax and let the other shares go; and 
provides that three years possession by the purchaser under 
the tax deed bars the former rightful owners. Ruark v. 
Harper, 178 N. C. 249, 100 S. E. 584. 

Application to Suit to Remove Cloud.—In Price vy. Slagle, 
189 N. C. 757, 128 S. E. 161, 166, the court said: 

“This three-year statute has been held not to apply when 
the suit is to remove a cloud, as distinguished from a suit 
to recover the land sold for taxes from the tax sale pur- 
chaser, or his assigns, who are in possession of the lands 
so sold.” 


Application Where Deed Color of Title Only. — Where 
a sheriff’s deed given for the nonpayment of taxes is not 
under seal, it is good as color of title, which seven years 
adverse possession will ripen into an absolute one, under 
Section 1-38. Ruark v. Harper, 178 N. C. 249, 100 S. E. 
584. 


Applies to Action for and against Claimants.—The three- 
year statute of limitations barring the right of action in 
favor of a claimant under a tax deed is broad enough to 
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include actions for and against such claimant. 
Simmons, 169 N. C. 140, 85'S. E. 214. 

Possession as Affecting Application. — “Semble, the 
three-year statute of limitations may not be successfully 
pleaded by the claimant under the tax deed against the 
original owner in possession of the lands.” Jordan vy. 
Simmons, 169 N. C. 140, 85 S. E. 214. 

The purchaser’s possession for three years under an ir- 
regular sheriff’s deed would be sufficient to bar action 
thereon. Lyman y. Hunter, 123 N. C. 508, 31 S. E. 827; 
Kivett v. Gardner, 169 N. C. 78, 85 S. E. 145. 

Necessity of Pleading Section. — The three-year statute 
of limitations in favor of or against the claimant under a 
tax deed to lands must be properly pleaded to be made 
available. Jordan v. Simmons, 169 N. C. 140, 85 S. EB. 214. 

In an action against the administrator of the deceased to 
recover taxes paid for him by the plaintiff, it is necessary 
that the defendant plead the statute of limitations in order 
to avail himself of it as a bar to the plaintiff’s recovery 
thereon. Smith v. Alfen, 181 N. C. 56, 106 S. E. 143. 


§ 1-53. Two years.—Within two years— 

1. All claims against counties, cities and towns 
of this state shall be presented to the chairman of 
the board of county commissioners, or to the chief 
officers of the cities and towns, within two years 
after the maturity of such claims, or the holders 
shall be forever barred from a recovery thereon; 
provided, however, that the provisions of this par- 
agraph shall not apply to claims based upon 
bends, notes and interest coupons. 

2. An action to recover the penalty for usury. 

3. The forfeiture of all interest for usury. (Rev., 
s. 396; Code, ss. 756, 3836; 1874-5, c. 243; 1876-7, 
CEI U Boo MUSIO C09. LOST C231 193K. Carano. 
CAO44425) 


I. Subsection 
II. Subsection 
IIL. Subsection 


Jordan vy. 


One—Political Subdivisions 
Two—Penalty for Usury. 
Three—Forfeiture of All Interest for Usury. 


Cross References. 

As to power of county, to be sued, see § 153-2, paragraph 
1, As to power of city or town, to be sued, see § 160-2, 
paragraph 1. As to requirement of demand before suit, see 
§ 153-64. As to penalty and forfeiture for usury, see § 
24-2. 


I, SUBSECTION ONE—POLITICAL SUBDIVISIONS OF 


of State. 





STATE. 
Local Modification.—Cartaret, Haywood: 1933, c. 386; 
Cherokee, Clay: 1933, c. 318. 


Editor’s Note.—The 1937 amendment added the proviso to 
subsection 1. 

The 1937 amendment to this section does not operate ret- 
rospectively, and hence does not revive action previously 
barred for face value of unpaid coupons on bonds issued by 
county, in township’s behalf. Valleytown Tp. v. Women’s 
Catholic Order, etc., 115 F. (2d) 459, reversing 32 I*, Supp. 
894, 

Purpose of Section. — “The obvious purpose of the law 
is to enable those municipal bodies mentioned in it to as- 
certain and make a record of its valid outstanding obliga- 
tions, and to separate them from such as are spurious or 
tainted with illegality and denounced in the Constitution.” 
Wharton v. Commissioners, 82 N. C. 12, 16. See post this 
note, “Nature and Effect of Section.” 

Constitutionality. — Under the interpretation of this sec- 
tion, it may admit of question whether the condition en- 
grafted by it upon the contract, as affecting the pre-exist- 
ing rights of the creditor, does not impair its obligation 
within the prohibition of the federal constitution. Wharton 
v. Commissioners, 82 N. C. 12, 14. See the following catch- 
line. 

Nature and Effect of Section. — The language of this sec- 
tion is plain and explicit, and there is room for but one 
construction of it. The court has said that the provision of 
the statute is not in strict terms a limitation of the time with- 
in which an action may be prosecuted, but that it imposes 
upon the creditor the duty of presenting his claim within a 
prescribed period of time, and, upon his failure to do so, 


forbids a recovery in any suit thereafter commenced. 
Wharton v. Commissioners, 82 N. C. 12, 16. See Moore 
v. Charlotte, 204 N. C. 37, 39, 167 S. E. 380. 


In a later case the court held that “This is a statute of 
limitation, and such claims against the county should be 
presented within two years after maturity.” Lanning v. 
Commissioners, 106 N. C. 505, 511, 11 S. E. 622, citing Roys- 
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ter v. Commissioners, 98 N. C. 148, 3 S. E. 739; Moore v. 
Commissioners, 87 N. C. 209, 215. 

In Board vy. Greenville, 132 N. C. 4, 43 S. E. 472, 473, the 
court said, ‘We think it is unnecessary to inquire or to 
decide whether the statute is strictly one of limitation, 
or whether it merely imposes a duty upon the _ holder 
of a claim against a municipal corporation, the performance 
of which is a condition precedent to his right of recovery. 
In either view of the nature of the statute the claimant, 
by its very words, is ‘barred from a recovery’ of any part 
of the claim that did not mature within the two years im- 
mediately preceding the date of his demand, and this con- 
clusion as to the effect of the statute is all sufficient for 
the disposition of this appeal.” 

“This section is not strictly a statute of limitation, for 
it imposes this as a duty on the claimant as a condition 


upon which he may successfully maintain his action.” 
Dockery v. Hamlet, 162 N. C, 118, 78 S. E. 13. 
Liberal Construction. — In Wharton v. Commissioners, 


82 N. C. 12, 16, the court said, ‘‘We are not disposed to 
give so strict an interpretation to the requirement of the 
act, which, as all its useful purposes are met, would be to 
sacrifice substance for form and convert a judicious measure 
of legislation into an instrument of injustice and wrong.” 

When Statute Begins to Run.—Where the plaintiff made 
a payment, the defendant promising to refund any excess 
of the amount due, and upou a reference a balance was re- 
ported in favor of the plaintiff it was held, in an action to re- 
cover the amount, that the statute begins to run only 
from the date of such finding. Moore v. Commissioners, 
87 N. C. 209, 210. : 

Where the defendants and their predecessors in office had 
notice from the beginning of the origin, nature and amount 
of a claim against a county, and of the fact that it could 
not mature until the accuracy or inaccuracy of their pre- 
vious settlement with the plaintiff could be ascertained, such 
a claim falls neither within the letter nor the spirit of this 
section. Moore v. Commissioners, 87 N. GC. 209; 210; 215. 

Effect of Failure to Present Claim in Time. — Where a 
creditor fails to present his claim in the prescribed time, 
any action thereon thereafter is barred. Board v. Green- 
ville, 132 N. C. 4, 43 S. E. 472. 


What Plaintiff Must Allege and Prove. — Where a claim 
has been made on the city for services rendered, and it 
nowhere therein appears when the services were rendered, 
in an action to recover therefor the plaintiff must not only 
show that the claim had been presented in the statutory 
period, but that the amount claimed had matured within 
that time; and when he has failed to make this necessary 
allegation in his complaint, a demurrer thereto should be 
sustained. Dockery v. Hamlet, 162 N. C. 118, 78 SOs 13% 


Same—When Defect Attacked by Demurrer. — Where 
upon the face of a complaint it does not appear that claim 
was made upon a town’s officers as this section provides, 
within two years after its maturity, the claim is barred, 
and a demurrer that it states no cause of action should be 
sustained. Dockery v. Hamlet, 162 N. Cr WSs e7 Se on ie. aos 


Same—When Action Amendable. — The complaint, not 
stating a cause of action under the requirements of this 
section, is demurrable; but as the complaint is a defective 
statement of a cause of action, and not necessarily a state- 
ment of a defective cause of action, it was error to dismiss the 
action, and the plaintiff may amend by setting out the 
matters required by the statute. Dockery v. Hamlet, 162 
so Chea Bhs ig A tere Oem st 

Nonsuit as Extending Time wnder Section 1-25. — One 
who began suit within the time prescribed, took a nonsuit 
and began a second action within one year atter the non- 
suit, but more than two years after the maturity of the 
claims, was not barred. Wharton v. Commissioners, 82 N. 
Criz: 

Application to Claim of Sheriff. — A sheriff must pre- 
sent his claim against a county for an allowance to him 
to pay off a county debt within the two years prescribed 
in the section. Lanning v. Commissioners, 106 N. C. 505, 
11 S. E. 622: 

Action for Services Rendered as Attorney.—Where plaintiff 
instituted this action to recover for services rendered defend- 
ant county by plaintiff as an attorney, plaintiff alleging as a 
basis of recovery services rendered in a certain civil action 
and services rendered relating to twenty-one different trans- 
actions extending over a period of more than a year, sub- 
sequent to the termination of the civil action, and de- 
fendants alleged that final judgment in the civil action 
was entered more than two years prior to the insti- 
tution of the present suit, that plaintiff’s cause of action for 
services rendered therein accrued at the time of the rendi- 
tion of the judgment, and that plaintiff’s cause of action for 
services rendered therein is barred, the plea of the statute 
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of limitations relates solely to the claim for services ren- 
dered in the civil action, and is not a plea in bar which would 
defeat plaintiff’s claim in its entirety. Grimes v. Beaufort 
County, 218 N. C. 164, 10 S. E. (2d) 640. 

Cited in Lightner v. Raleigh, 206 N. C. 496, 499, 174 S. 
EK. 272; Fletcher v. Parlier, 206 N. C. 904, 173 S. E. 343; 
Ivester v. Winston-Salem,-215 N. C. 1, 1 S. E. (2d) 88; 
Reed v. Madison County, 213 N. C. 145, 195 S. EK. 620; Me- 
bane Graded School Dist. v. Alamance County, 211 N. C. 
213, 189 S. E. 873. 


II. SUBSECTION TWO—PEI ALTY FOR USURY. 


Origin of Section. — The right of action to recover for 
usurious interest paid is purely statutory, and the plain- 
tiff must comply with the terms of the statute as to the 
time of bringing his action. Roberts v. Life Ins. Co., 119 
IN: CG; 429,24 ‘Sic. 780! 

Section Not Retroactive. — The right added by the Act 
of 1876-77 to recover back interest paid could not apply to 
contracts made prior to its passage. Moore v. Beaman, 
112 1N. :\C.4558, 0561 aie Sekt O76; 

The act of 1895 (chapter 69), which provides for the re- 
covery of usurious interest if the action is brought within 
two years after the payment in full of the indebtedness, by 
its express terms, does not apply to contracts antedating 
its ratification. Roberts v. Life Ins. Co., 118 N. C. 429, 24 
S. E. 780. 

When Statute Begins to Run. — The act of 1895 provides 
for bringing an action to recover back double the amount 
of usurious interest paid if the action is brought within two 
years after the payment in full of such indebtedness, in 
this respect changing what is now section 24-2, which pro- 
vided that “the action must be brought within two years 
from the time the usurious transaction occurred.’’ Rob- 
erts;w. Life Ins. Co.,.118 IN; sGe 42951435, 244S. be S0ueeebhe 
provision no longer appears in section 24-2.—Ed. Note. 

The cause of action for the penalty for each payment of 
usury arises immediately and accrues upon the date of the 
payment. The action to recover the penalty for each 
usurious transaction is therefore barred under this section, 
upon the expiration of two years from the date of the pay- 
ment. Sloan v. Piedmont Fire Ins. Co., 189 N. C. 690, 128 
Sa 28 ‘ 

Under this section the statute of limitations began to 
run at the date the cause of action accrued, and as serv- 
ice could have been made under the statute at any time 
before the commencement of this action, the statute con- 
tinued to run against the plaintiffs. The defendant, al- 
though a nonresident or foreign corporation, was at all 
times from the date the cause of action accrued until the 
commencement of this action subject to the jurisdictioa 
of the courts of this state and for that reason, two years 
having elapsed from the date the cause of action accrued 
to the date of the commencement of the action, the ac- 
tion is barred. Smith yv. Finance Co., 207 N. C. 367, 369 
177 S. E. 183. See also, Ghormley vy. Hyatt, 208 N. C. 478, 
181.S. E. 242, Pigs 


Same—Mutual Running Account. — Where the trans- 
action constitutes a mutual running account an action for 
the penalty under our statute is not barred within two 
years next from the last item therein. English Lumber Co. 
vy. Wachovia Bank, 179 N. C. 211, 102 S. E. 205. 


Effect of Defendant Being Out of State. — This two- 
year prescription is subject to the provisions of § 1-21 that 
when a cause of action accrues against a person he shall 
be out of the State or shall thereafter depart therefrom and 
reside out of the State, “the time of his absence shall not 
be deemed or taken as a part of the time limited for the 
commencement of such action.” Williams y. Iron Belt etc. 
Asso., 131 N. C. 267, 269, 42 S. E. 607. ; 


The two years within which an action may be brought, 
under this section, is to be construed in connection with the 
provisions of section 1-21, which provides that if the de- 
fendant departs from or resides out of the State, such ac- 
tion may be brought within two years after process can 
be served upon him; otherwise the statute would be illusory 
and partial, in favor of nonresidents. Armfield v. Moore, 
97 N. C. 34, 38, 2 S. E. 347; Williams v. Iron Belt, etc., 
(ASs0:, PISL. IN. (Ci) 26759 209," 43°'S5 EB. G07; 


Application to Action against Foreign Corporation. — 
An action against a foreign corporation to recover usury 
may be begun within two years from the time there is 
someone in the State upon whom service can be made. 
Williams v. Iron Belt, etc., Asso., 131 N. C. 267, 42 S. E. 
607. 

Bar of Counterclaim.—Where more than two years has 
elapsed from the payment of alleged usury until the insti- 
tution of an action on the debt alleged to have been tainted 
with usury, the defendant’s counterclaim for twice the 
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amount of usury charged is barred. Farmers’ 
Co. v. Redwine, 204 N. C. 125, 167 S. E. 687. 
Attorney’s Fee Held Not Usurious.—See Woody v. Pru- 
dential Life Ins. Co., 209 N. C. 364, 183 S. E. 296. 

Necessity of Pleading. — This section need not be spe- 
cifically pleaded. Roberts v. Ins. Co., 118 N. C. 429, 24 S. 
E. 780. 

Must Be Pleaded When Relied on as a Defense.—In an 
action to recover the statutory penalty for usury the 
two-year statute of limitations must be pleaded when 
relied on as a defense, the clause relating thereto having 
been taken out of section 3836 of the Code and placed in 
this section and thereby made a statute ot limitations, 
but when properly pleaded the burden is upon the plain- 
tiff to prove that his suit is brought within two years 
from the time the cause of action accrued. McNeill v. 
Suggs, 199 N. C. 477, 478, 154 S. E. 729. 

Section 24-2 Defines the Penalty for Usury.—The right 


Bank, etc., 
































mits a recovery of twice the amount of interest paid if 
brought within the time prescribed by this section. Rob- 
erts v. Ins. Co., 118 N. C. 429, 24 S. E. 780. 

Application Illustrated in Rogers v. Bank, 108 N. C. 574, 
13S. E. 245. 


III. SUBSECTION THREE—FORFEITURES OF ALL 
INTEREST FOR USURY. 


Editor’s Note—The Act of 1931 which added subsection 
3 to this section provided that it should not affect pending 
litigation. It became effective April 1, 1931. 

This section is prospective only, and is applicable only to 
a forfeiture under § 24-2, which has occurred, or shall oc- 
cur, since its ratification on April 1, 1931. Farmers’ Bank, 
etc., Co. v. Redwine, 204 N. C. 125, 130, 167 S. E. 687. 

Continuing Injunction against Foreclosure.—Since a junior 
lienor seeking to enjoin foreclosure under a prior mortgage 
on the same land until a bona fide controversy as to the 
amount due under the prior debt is settled, is not entitled 
to invoke the forfeiture of all interest, but is required to 
tender the principal of the debt plus legal interest, a decree 
continuing the injunction to the final hearing is not error 
notwithstanding defendants’ piea of the two-year statute of 
limitations for the forfeiture of interest, even if it be con- 
ceded that an action for forfeiture of the interest is barred 
by the statute. Pinnix v. Maryland Cas. Co., 214 N. C. 760, 
200 S. E. 874. 


§ 1-54. One year.—Within one year an action— 


1. Against a public officer, for a trespass under 
color of his office. 

2. Upon a statute, for a penalty or forfeiture, 
where the action is given to the state alone, or in 
whole or in part to the party aggrieved, or to a 
common informer, except where the statute im- 
posing it prescribes a different limitation. 

3. For libel, assault, battery, or false imprison- 
ment. 

4. Against a public officer, for the escape of a 
prisoner arrested or imprisoned on civil process. 

5. An application for a widow’s year’s allow- 
mice. (Rev., s. 397; Code, s. 156; C. C. P., s.. 35; 
1885, c. 96; C. S. 443.) 


Cross References.—As to actions in the nature of quo 
warranto, see § 1-514 et seq. See also § 28-175. As to lia- 
bility for escape under civil process, see § 162-21. As to 
permitting escape of prisoners, see § 14-257. As to wid- 
ow’s year’s allowance and application therefor, see § 30-15. 

Subsection One—Extent to Which Application Limited~ 
Tovm Officers. — This section is properly restricted to un- 
lawful acts done by a public officer, under color of his 
office, to the person and property of another, by violence 
or force, direct or imputed, and does not apply to a breach 
of official duty in reference to the officials of a town as 
employees thereof, in wrongfully diverting the funds of the 
town to a railroad company in acquiring a right of way 
for it. Brown v. Southern R. Co., 188 N. C. 52, 123 S. 
E. 633. 


Same—Railroad Conspiring with Officials. — Where a 
railroad company, through its agents has participated in 
the unlawful appropriation of a town’s funds, the mere fact 
that the trial court has dismissed the action as to the 
members of the municipal board participating in the com- 
mission of the wrongful act, under the plea of this section, 
will not likewise or necessarily bar the action against the 
railroad company, under the same plea, under an alleged 
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privity between them. 
C. 52, 53, 123 S. E. 633. 

Action against Justice of Peace.— A summons was _ is- 
sued to recover the penalty against a justice of the peace, 
for performing the marriage ceremony without the delivery 
of the license therefor to him, G. S. 51-6, within less than 
a year from the time he had performed it, it was held, the 
plea of this section could not be sustained. Wooley vy. Bru- 
ton, 184 N. C. 438, 114 S. E. 628. 

Subsection Two — Application to Clerk of Court.. — An 
action against a clerk for a penalty, if not brought within 
one year, is barred by the statute of limitations. State y. 
Nutt, 79 No C7263, 

Subsection Three—Disability Preventing Bar.—An action 
for assault and battery is barred upon the plea of this sec- 
tion, if not commenced within one year, but if the plaintiff 
alleges and shows that he could not sooner have brought the 
action because of his mental condition or insanity, the time 
of such disability will be deducted from the running of the 
statute. Hayes v. Lancaster, 200 N. C. 293, 156 S. E. 530. 

Subsection Three—Action for Libel.—Where, in an action 
for libel, defendants admit that the article was published 
in defendant magazine on a certain date, and plaintiff shows 
that the action was instituted one day less than a year 
thereafter, defendant is not entitled to nonsuit upon his 
plea of the one-year statute of limitations. Harrell v. 
Goerch, 209 N. C. 741, 184 S. E. 489. 

Subsection Three—Action for False Imprisonment.— Where 
it appeared that plaintiff’s cause of action based upon the 
alleged wrongful act of defendant in causing plaintiff’s de- 
tention in an insane asylum was instituted less than one 
year from the date plaintiff was discharged as sane, plain- 
tiff’s cause of action was not barred. Jackson v. Parks, 
ZIGENE Camee0l 4 ae By) (2d)'873, 


§ 1-55. Six months.—Within 
action— 

1. For slander. 

2. Upon a contract, transfer, assignment, power 
of attorney or othe instrument transferring or af- 
fecting unearned szlaries or wages, or future earn- 
ings, or any interest therein, whether said instru- 
ment be under seal or not under seal. The above 
period of limitation shall commence from the date 
of the execution of such instrument. 

3. For the wrongful conversion or sale of leaf 
tobacco in an auction tobacco warehouse during 
the regular season for auction sales of tobacco in 
such warehouse. This paragraph shall not apply 
to actions for the wrongful conversion or sale of 
leaf tobacco which was stolen from the lawful 
owner or possessor thereof. (Rev., s. 398; Code, 
SPS 7s CBCP ac.ckO 5 198) Ga 168; 1945. cz 649.9, 
2; C. S. 444.) 


Local Modification.—Cleveland, Rutherford: 

Cross Reference.—See also §§ 1-158, 95-31, 

Editor’s Note.—The Act of 1931 which added subsection 
2 of this section was ratified on March 23, 1931. 

The 1943 amendment added subsection 3. 

Se@ od) N.C. es oRe 22m. 

Necessity for Affirmative Plea. — In an action for slan- 
der, if the defendant does not plead the Statute of I,imita- 
tions, the plaintiff may recover, though the proof shows 
that the words were spoken more than six months before 
the commencement of the action. Pegram v. Stoltz, 67 N. 
Cc. 144. 

Same—Where Mislead by Petition. — If the defendant 
has been misled by allegation of a different date from the 
one proved, so that he failed to set up this statute in his 
answer, the judge would, of course, allow him to amend 
his answer. Pegram v. Stoltz, 67 N. C. 144. 

An action for slander begun more than six months after 
the publication of the alleged defamatory words is barred 
by the statute of limitations under this section, the right 
of action accruing from the date of publication, regardless 
of the fact that it is begun within six months from the 
discovery by plaintiff that defendants were the authors 
thereof. Gordon v. Fredle, 206 N. C. 734, 175 S. E. 126. 

When Action Begun. — Where a writ in slander was 
issued, returnable to a term of the Court, and no alias 
issued from such return term, but a writ issued from the 
next term thereafter, it was held that the latter writ was 
the commencement of the suit, and the limitation to the 
action must be determined accordingly. Hanna y. In- 
gram, i 53eINy (Co255: 


Brown vy. Southern R. Co., 188 N. 


six months an 
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Application Illustrated. — Where the plaintiff brought 
an action for slander more than six months after the cause 
accrued, and then afterwards amended his complaint so 
as to include words spoken within six months before the 
beginning of the action, but more than eighteen after the 
filing of the amended complaint, and the defendant pleaded 
the statute of limitations, it was held, (1) the plaintift’s 
cause of action was barred; (2) the amended complaint set 
up a new cause of action, and this was also barred. Hester 
v. Mullen, 107 N. C. 724, 12 S. E. 447. 


§ 1-56. All other actions, ten years.—An action 
for relief not herein provided for must be com- 
menced within ten years after the cause of action 
hassacctued. GRevees.1399-8 Codéemcy 158s) Cae ne 
Bien? CoS) a45o) 


I. In General. 
II. Actions to Which Applicable. 


I, IN GENERAL. 


Purpose of Section. — This section was intended as a 
sweeping statute of repose and to cure omissions in former 
statutes. Brown v. Morsey, 124 N. C. 292, 296, 32 S. E. 687. 
From concurring opinion. 

This section was intended to be a universal statute of re- 
pose, applying to all causes of action not included among 
those specifically enumerated in the preceding sections 
of the statute of limitation. It could have no other pur- 
pose. It being almost impossible to enumerate all cases 
for which a statute of repose was needed, this section was 
passed to embrace, in its very words, any “action for re- 
lief not herein provided for.’’ Woodlief v. Wester, 136 N, 
C. 162, 169, 48 S. E. 578. From dissenting opinion. 

See to same effect Ex parte Smith, 134 N. C. 495, 502, 
47 S. E. 16; Wyrick v. Wyrick, 106 N. C. 84, 86, 10 S. E. 
916. ; 

When Statute Begins Running.—Where a covenant of 
warranty and seizin was breached at the time of delivery 
of the deed, this section begins running against an action for 
such breach from the time of the delivery. Shankle v. In- 
gram, 133) Na (Gee 254n ao. by. 78. 

This section begins to run against an action by the vendor 
to recover possession from the vendee when the possession 
of vendee becomes hostile by a refusal to surrender after 
demand and notice. Overman y. Jackson, 104 N. C. 4, 10 S. 
Be 872 

An action to impeach the final account of a personal rep- 
resentative must be brought within ten years from the filing 
and auditing thereof as provided in this section. Woody v. 
Brooks, 102 N. C. 334, 9 S. E. 294. See dissenting opinion. 

In an action by one who claims as enterer of ‘“‘Cherokee 
Lands,’ the cause of action is barred in ten years from the 
registration of the grant. Frazier v. Gibson, 140 N. C. 272, 
52 S. E. 1035; Philips v. Buchanan Tumber Co., 151 N. C. 
519,66: S. BE. 603; 

This statute does not begin to run until there is a person 
in esse competent to begin the suit, that is, until the ap- 
pointment of an administrator, This is a well recognized 
rule. Murray vs The. BH. G. Co. 7 tenes Ca,. 66; Godley. 
v. Taylor, 14 N. C. 178. Lynn v. Lowe, 88 N. C. 478, 483. 

Application Immaterial Where Period Has Not Run.— 
Where ten years has not elapsed it is not necessary to 
determine whether this section applies. Burgwyn v. Dan- 
jel olt5 NG. 215. 319% 20 Ss e623 

Charging Section with Section 1-52.—Where, if the ac- 
tion had not been barred by the provisions of subsections 
4 and 9 of section 1-52, it would have been barred under 
this section, it was not error to tell the jury that the ac- 
tion was barred in three years, or in ten years. Osborne 
vi hWullees, 2 108 IN, GC. 3650513) Sib 285. 

Section Not Affected by Section 1-52.—This section apply- 
ing to an action against an executor or administrator for a 
final accounting and settlement, is not affected by the pro- 
visions of sec. 1-52, as to actions on their official bonds. 
Pierce vy. Faison, 183 N. C. 177, 110 S. E. 857. 

Practice.—Under the former practice an objection that 
the equity of plaintiff seeking to declare a trust in land 
was barred could be taken by demurrer; under the pres- 
ent practice it may be taken by a motion to dismiss the 
action, Marshall v. Hammock, 195 N. C. 498, 502, 142 S. 
E. 776, 

Applied in Teachey y, Gurley, 214 N. C. 288, 199 S. E. 83. 

Cited in Tieffenbrun v. Flanmery, 198 N. C. 397, 398, 151 
S. E. 857; Mauney v. Coit, 86 N. C. 464; Smith v. Smith, 
72 N, C, 139; United States v, Pastell, 91 F. (2d) 575; Creech 
vy. Creech, 222 N, C, 656, 24 S, E. (2d) 642, 


II, ACTIONS TO WHICH APPLICABLE, 


Creditor’s Action against Purchasing Partners. — ‘The 
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question as to whether an action by the creditors of a 
partnership to hold the owners of the legal estate (who 
purchased the interest of one partner in the partnership 
property) as trustees for the security of their debts, is 
barred by this section, was raised but not decided. Ross 
v. Henderson, 77 N. C. 170. 

Passive Trust—Actions by Children against Trustee.— 
Where the testator creates his executor as trustee of a 
part of the estate “‘to collect and apply the rents and hires, 
and interests thereof, to the support of his certain named 
son and his family during the son’s life and then to convey 
to his child or children,’ it constitutes an active trust dur- 
ing the life of the son which becomes passive at his death, 
at which time the relationship of the parties would be ad- 
verse to each other, and start the running of the statute of 
limitations, against the children, then of age, and not under 
legal disability, and bar their action for an accouuting and 
settlement after ten years, especially when the relationship of 
trustee has been openly repudiated. Latham vy. Latham, 
1S4eINGS Capo 5ed13 vom bn b623: 

Claim for Admeasurements of Dower.—This_ section is 
applicable to the claim for admeasurement of dower 
against the heirs, or one claiming under them. Brown v. 
Morrisey, 124 N. C. 292, 296, 32 S. E. 687. 

Action to Test Validity of Stockholder’s Election. — 
There is no statute of limitations applicable to an ac- 
tion brought by citizens to test the validity of an elec- 
tion held relative to subscribing stock to a railroad com- 


pany, but such action must be brought within a reason- 
able time. Jones v. Commissioners, 107 N. C. 248, 12 S. KE. 
69. 


Action of Cotenants to Protect Title—Where one tenant 
in common in possession has obtained for himself the out- 
standing title to the locus in quo, equity will declare him to 
have purchased for the benefit of the others, to be held 
in trust for them, and the ten-year statute applying to his 
possession, this section in such instances, will not begin to 
run in his favor against his cotenants until some act of ous- 
ter on his part sufficient to put them to their action. Gen- 
try v. Gentry, 187 N. C. 29, 121 S. E. 188. 

Impeachment of Final Account of Representative-—When 
a final account of a representative is filed and audited, an 
action to impeach it must be brought within ten years from 
the filing and auditing of the same. The period of limita- 
tion is not specifically declared, but such a case falls within 
this section. Woody v. Brooks, 102 N. C. 334, 339, 9 S. E. 
294. 

When the administrator of A died eight years after filing 
an ex parte account, the plaintiff qualified as his executor 
within one month, and within seventeen months began 
a proceeding to make real estate assets, to which the ad- 
ministrator de bonis non of A became a party, and filed a 
complaint to recover the amount due on said final ac- 
count, it was held, that although this section applied for 
the reason stated in Woody v. Brooks, 102 N. C. 334, 9 S. E. 
294, it did not bar the action. Wyrick v. Wyrick, 106 N. 
Ca845 OWS eb aso 1G: 

Release of Right to Surcharge and Restate Final Ac- 
count.—There was no express Statute as to the length of 
time necessary to presume a release of the right to sur- 
charge and restate a final account, duly filed and audited, 
but by analogy it seems to have been ten years, the same 
length of time which is now required by this section to 
bar such action. Nunnery v. Averitt, 111 N. C. 394, 396, 16 
Syed bps tep28 

Action for Balance Due Heirs.—Where the distributees, 
who until they became of age, had a guardian, did not 
bring suit for an alleged balance due under the testator’s 
will for 15 years after the executor filed his final account, 
the action was barred by either section 1-50, par. 2 or this 
section. Culp v. Lee, 109 N. C. 675, 14 S. E. 74. 

Partition Proceedings.—Where a petition in partition is 
filed, and the petitioners enter into possession of their re- 
spective shares, in accordance with the judgment of par- 
tition therein entered, and it is therein provided that the 
widow of the intestate should receive a certain sum monthly 
in lieu of dower, which sum is made a lien upon the lands, 
an action by the widow to enforce her claim against the 
land is barred after the lapse of more than ten years from 
the partition and decree of owelty in view of this sec- 
tion, and the fact that a second decree of confirmation was 
entered in the case several years thereafter for the pur- 
pose of recording the papers, the original papers having 
been destroyed by fire, does not alter this result. Aldridge 
v. Dixon, 205 N. C. 480, 171 S. E. 777. 

Recovery of Real Estate.—This section does not apply 
to actions for the recovery of real estate because Secs. 
1-39, 1-40 apply to its exclusion. Williams vy. Scott, 122 N. 
C 545, 551, 29 S. H.. 877: 


Same—Defendant in Ejectment.—The ten years statute 
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of limitations does not apply to defendants in ejectment 
who claim the land by adverse possession, where they have 
recognized plaintiff's claim and title thereto within that 
time. Williams v. Scott, 122 N. C. 545, 29 S. E. 877. 
Same—To Declare Senior Grantee a Trustee.—An action 
brought by plaintiff, claiming under the junior grantee of 
public land, to have defendants, claiming under the senior 
grantee, declared to be trustees for plaintiff, and to require 
them to convey to plaintiff such title as they claimed, 
was barred, where not brought within 10 years from the 


registration of the senior grant, by this section. Ritchie v. 
Fowler, 132 N. C. 788, 44 S. E. 616. 
Same—To Declare Vendee a Trustee.—Since the other 


statutes of limitations do not expressly mention the trust 
relation between vendor and vendee, it could be only in- 
cluded under this section, and it would then be allowed 
only where the possession was adverse or where it was nec- 
essary to prevent some wrong or gross injustice. Bradsher 
v. Hightower, 118 N. C. 339, 405, 24 S. E. 120. 

Same—Enforcement of Parol Trust in Favor of Wife.— 
Section apparently not applicable, see Spence v. Foster Pot- 
peremicow 185) Ne GC, 2218; 117 "S. Ee 32: 

Same—To Recover Possession of Vendee. — In an action 
to recover possession by vendor against a vendee who en- 
ters under the contract, the only statute of limitation ap- 
plicable is that of this section. Overman v. Jackson, 104 
ieee. 4, 10 S, E. 87. 

Same—Against Remainderman.— Where a remainderman, 
not being in possession, executes a mortgage, the foreclos- 
are of the mortgage is not barred after ten years from the 
forfeiture thereof or from the last payment, such action 
being brought within ten years from the time of the ac- 
quisition of the possession by the remainderman. Wood- 
lief v. Wester, 136 N. C. 162, 48 S. E. 578. 

Same—Contract Action for Breach of Covenant.—An ac- 
tion in contract for the breach of covenants of seizin and 
warranty in a deed, and not in tort for fraud, is not gov- 
erned by section 1-52, subsec. 9, but by this section. Shankle 
y. Ingram, 133 N. C. 254, 45 S. E. 578. 

This section applies to an action which is brought upon 
the covenants in the deed and not upon the theory that 
there was fraud or mistake in the deed, nor upon the the- 
ory that the defendant had made a fraudulent representation 
as to the quantity or acreage, which would entitle the 
plaintiff to recover damages for deceit. Shankle y. In- 
Braise tos IN. GC. 254, 257, 455. FE... 578. 


Same—Where No (Possession by Either Party.—Where 
there is no possession by either the mortgagor or mortgagee 
there can be no running of the statute. If it were intended 
that this section should apply where there is no possession 
by either party, it was utterly useless to insert in section 
1-47, subsec. 3 the provision in regard to possession, as the 
statute, under such a construction of this section, would 
run whether there was any possession or not, and the period 
of limitation is the same in both sections. Woodlief v. 
Wester, 136 N. C. 162, 169, 48 S. E. 578. But see dissenting 
opinion, and see the dissenting opinion in Simmons vy. Bal- 
ford, 102 N. C. 105, 111, 9 S. E. 495. 


Same—Action to Fereclose Mortgage.—Since section 1-47, 
subsec. 3 is an express provision of law directly applicable 
to an action to foreclose, it must be disregarded alto- 
gether before this section would be a complete reversal of 
the will of the legislature as plainly expressed. Woodlief v. 
Wester, 136 N. C. 162, 168, 48 S. E. 578. 

Same—Where Mortgagee Sells and Repurchases.—Where 


' the mortgagee sells and conveys to one who reconveys to him 


the mortgagor or his representatives can call upon the mort- 
gagee for an account at any time within ten years after 
the cause of action accrues. Bruner v. Threadgill, 88 N. C. 
361. 

Same—To Declare Defendants in Execution Equitable 
Owners.—A suit to declare one of the defendants in execu- 
tion, the equitable owner of lands for the purchase of which 
he has furnished the price, and his codefendants trustees, 
is barred by the ten-year statute of limitations. Sexton v. 
Farrington, 185 N. C. 339, 117 S. E. 172. 

Same—Failure to Call for Grant of State Lands.—A fail- 
ure of the enterer upon unappropriated and vacant state 
lands, or those claiming under him, to call for the grant 
within ten years after entry, would presume an abandon- 
ment in favor of those claiming under and by virtue of a 
junior grant. Frazier v. Cherokee Indians, 146 N. C. 477, 
59 S. E 1005. 

Same—Taking of Land without Compensation. — Where in 
an action to recover damages from a city for the taking of 
plaintiff’s land for a public use without compensation, in 
which the city pleaded the statute of limitations and there 
is no finding by the jury as to the time the first substantial 
injury, etc., was sustained by the plaintiff, the cause will be 
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remanded for a new trial, and upon this appeal it is held 
that it is unnecessary to decide whether the three-year or 
ten-year statute would be applicable to a suit of this kind. 
Dayton v. Asheville, 185 N. C. 12, 115 S. E. 827. 

Enforcement of Decree.—An action to enforce the execu- 
tion of a decree of court confirming a report that an alley 
was to be laid off in certain lands is barred by this statute. 
Hunter v. West, 172 N. C. 160, 90 S. E. 130. 

Alimony—Accrual of Right.—In proceedings for alimony 
under the provisions of § 50-16, the right of a wife for 
alimony pendente lite arises to her, in application of the 
statute of limitations, when the action is commenced, and 
not from the time of the separation from her husband. Gar- 
ris v. Garris, 188 N. C. 321, 124 S. E. 314. See note of this 
case under sec. 50-16. 

Action to Declare Trust in Land.—In Marshall v. Ham- 
mock, 195 N. C. 498, 142 S. E. 776, this section was held 
applicable to plaintiff’s right of action to declare a trust 
in land. 

Action for Delinquent Taxes.—Neither the three nor the 
ten years’ statute of limitations applies to an act authoriz- 
ing the State or a county or city to recover delinquent taxes 
unless such act expressly so provides. Wilmington v. 
Cronlve 422 N.C.) 383, 30) Son, 

Application to Judgments of State Courts.—The words 
“any State” appearing in sec. 1-47, subsec. 1, must be taken 
to mean the judgment of a court of any State including our 
own, but it could make no material difference even if not 
construed to include this state, since, every action for re- 
lief not specially provided for must be commenced within 
the same period of ten years after the cause of action shall 
have accrued. McDonald v. Dickson, 85 N. C. 248, 252, 


SUBCHAPTER III. PARTIES. 
Art. 6. Parties. 


§ 1-57. Real party in interest; grantees and as- 
signees.—LEvery action must be prosecuted in the 
name of the real party in interest, except as other- 
wise provided; but this section does not author- 
ize the assigninent of a thing in action not aris- 
ing out of contract. An action may be maintained 
by a grantee of real estate in his own name, 
when he or any grantor or other person through 
whom he derives title might maintain such ac- 
tion, notwithstanding the conveyance of the 
grantor is void, by reason of the actual posses- 
sion of a person claiming under a title adverse to 
that of the grantor, or other person, at the time 
of the delivery of the conveyance. In case of an 
assignment of a thing in action the action by the 
assignee is without prejudice to any set-off or 
other defense, existing at the time of, or before 
notice of, the assignment; but this does not ap- 
ply to a negotiable promissory note or bill of ex- 
change, transferred in good faith, upon good con- 
sideration, and before maturity. (Rev., s. 400; 
Code, -s2fi77 2 Ce CPs 55: 1874-5, ¢. 256: C. S. 
446.) 

I. Real Parties in Interest. 

A. In General. 
B. Personal Actions. 
C. Actions Concerning Reaity. 

II. Actions by Grantees. 

III. Assignments. 
Cross References. 

As to bonds of executors, administrators, and collectors, 
and right c: action on such bonds, see §§ 28-34, 28-42. As 
to bonds of guardians and right of action thereon, see §§ 
33-13, 33-14. As to actions on official bonds and bonds in 
suits, see §§ 109-33, 109-34, 109-35. As to negotiable in- 
struments, rights of holder, see § 25-57 et seq. 


As to real party in interest in assignment see hereunder 
part III of this annotation. 


I. REAL PARTIES IN INTEREST. 


A. In General. 


Purpose.—The provision requiring every action to be prose- 
cuted in the name of the real party in interest is signifi- 
cant, and was necessary to let in all defenses, equitable as 
well as legal, against the real party in interest, and save a 
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resort to another action, so as to harmonize with the con- 
stitution. Art. II, [TV] Sec. 1. Abrams vy. Cureton, 74 N. 
C. 526. 

Enabling Act.—The section does not confer a right of ac- 
tion; it only enables the enforcement of a right of action al- 
ready accrued. Usry v. Suit, 91 N. C. 417. 

Strict Compliance.—Under this section there is no middle 
ground; for whenever the action can be brought in the name 
of the real party in interest it must be so done. Rogers v. 
Gooch, 87 N. C. 444. See also, McGuinn v. High Point, 219 
N.C. 56, 13S. E. dd) 48: 

Who Is Real Party in Interest. — The-real party in 
interest is the party who would be benefited or injured 
by the judgment in the case. An interest which warrants 
making a person a party is not an interest in the action 
involved merely, but some interest in the subject matter 
of the litigation. 5 Western Taw Monthly 80. 

The requirement that an action must be maintained by 
the real party in interest means some interest in the sub- 
ject matter of the litigation and not merely an interest in 
the action. Choate Rental Co. v. Justice, 211 N. C. 54, 188 
Si. 2B 609: 

Exception Does Not Apply to Fire Insurance Companies. 
—If the exception in this section (“But this section does 
not authorize the assignment of a thing in action not aris- 
ing out of contract’) operated to prevent a fire insurance 
company, on paying a loss, from suing the one whose neg- 
ligence caused the loss, it was repealed by Laws 1899, ch. 
54, sec. 43 (see now § 58-177), which provides that the insur- 
ance company should be subrogated, to the extent of the 
payment by it, to all right of recovery by assured. Buck- 
ner v. United States Fire Ins.:Co., 209 N. C. 640, 647, 184 
S. E. 520, citing Hamburg-Bremen Fire Ins. Co. v. Atlantic 
Coast Liner R. Co,, 132 INS@gs 45s. i. 548. 

Right to Jury Trial—On the issue as to whether the 
plaintiff. was the real party in interest he was entitled to 
a trial by jury. Hershey Corp. v. Atlantic Coast Line R. 
@o., 207. AN. (nd 2224 Gers eek. 205. 

Action Dismissed.—When it is shown that a plaintiff is 
not a real party in interest, his action to recover, brought in 
his own right, will be dismissed on a motion as of nonsuit 
upon the evidence. Chapman v. Mclawhorn, 150 N. C. 166, 
63 Si Bes721: 

Actions should be brought by the real parties in 
terest. Hyatt v. McCoy, 194 N. C. 25, 138 S. E. 405. 

Question Cannot Be Raised on Appeal.—Where an action 
is instituted by a corporation on the theory that it was a 
duly substituted trustee of an active trust, under § 1-63, 
and the plaintiff’s right to sue is not raised in the lower 
court, the question of whether tke plaintiff is the real party 
in interest may not be raised by the defendant for the first 
time in the Supreme Court. Asheville Safe Deposit Co. v. 
Hood, 204. N. C. :346, 168°S) Boy 524. 

Applied in Berwer v. Union Central Life Ins. Co., 214 N. 
554, 200 Ss Bea 

Stated in Lawson v. Langley, 211 N. C. 526, 191 S. E. 229. 

Cited in In re Wallace, 212 N. C. 490, 193 S. E. 819; Nutt 
Corp. v. Southern Ry. Co., 214 N. C. 19, 197 S. E. 534; Rid- 
dick v. Davis, 220 N. C. 120, 16 S$. E. (2d) 662. 


B. Personal Actions. 


in- 


Contract for Benefit of Third Person.—The principle, sanc- 
tioned by several respectable authorities, is this: If A, on 
receipt of a good and sufficient consideration, agrees with 
B to assume and pay a debt of the latter to C, then C may 
maintain an action directly on such contract against A, al- 
though C is not privy to the consideration received by A. 
This section provides that every action must be prosecuted 
in the name of the real party in interest. In all the cases 
close attention is given to the language of the agreement. 
We can see no reason why the plaintiffs may not do directly 
that which it must be admitted they can do indirectly, nor 
do we see how the defendant is prejudiced thereby. Voor- 
hees v. Porter, 134 N. C. 591, 602, 47 S. E. 31; Shoaf v. 
Insurance Co., 127 N. C. 311, 37 S. E. 451. 

Presumption from Possession of Chose in Action. — The 
possession of a chose in action raises a presumption that 
the person producing it on trial is the real party in interest. 
Jackson v. Love, 82 N. C. 408; Pate v. Brown, 8 N. C. 166. 

Where the plaintiff produces an unendorsed bill of lading, 
and the evidence tends to show that he had sold the ship- 
ment to a person named therein as consignee, it is sufficient 
of the intent of the consignee to transfer the title by de- 
livery of the bill ot lading, to sustain the plaintiff's right 
to maintain his action as the real party in interest. Iawshe 
vy. R. R., 191 N.C. 437,;, 132°S._ E.. 160. 

Ward Equitable Owner of Bond Payable to Guardian.— 
A bond made payable to a guardian is in equity the prop- 
erty of the ward, and suit may be brought upon it by the 
ward when the same was turned over in the guardian’s settle- 
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ment, notwithstanding the legal title may have been trans- 
ferred by the guardian’s endorsement to another. Usry v. 
peat, 91 N. C. 407. See also, Melbane v. Melbane, 66 N. C, 

4, 

Rights of Subrogated Insurer.—When an insurer against 
fire has completely indemnified the insured, he is  sub- 
rogated to the rights of the insured and can alone, under 
this section, as the real party in interest, maintain an ac- 
tion against the wrongdoer. Cunningham y. Railroad, 139 
NaC. 1437, 51 Ss. Bi et0292 

Employer or Insurer Subrogated to Rights of Injured Em- 
ployee.—Where an employee has accepted compensation 
awarded by the Industrial Commission for an injury sus- 
tained by him in the course of his employment he cannot 
maintain an action against a third person upon the alle- 
gations that the negligence of the third person was the 
cause of the injury, as the employer or insurance carrier 
were subrogated to the right of action against the third 
person and the injured employee was not the real party in 
interest. McCarley v. Council, 205 N. C. 370, 171 S. E. 
323: 

And May Sue Third Persons.—Under this section an in- 
surance carrier who has paid compensation to an injured 
employee may proceed in an action which has been insti- 
tuted against a third person by the injured employee or his 


personal representative. Betts v. Southern Ry. Co., 71 
F. (2d) 787. 
Endorser Subrogated to Rights of Payee.—Where a 


person presenting a note to a bank is required to endorse 
it, and later to endorse the drawer’s check payable to the 
bank and taken by it in payment of the note, and the 
check is not paid and is charged by the bank to the en- 
dorser’s account therein, the endorser so paying the check 
is subrogated to the rights of the payee bank and _ be- 
comes the real party in interest and may prosecute an ac- 
tion against the drawer, payee, and collecting banks un- 
der the provisions of this section to determine the liability 
of the parties. Morris v. Cleve, 197 N. C. 253, 148 S. EB. 
253. 

Rights of Undisclosed Principal on Contract.—An undis- 
closed principal holding the business rights and interests 
under the contract, may sustain the action thereon. Pea- 
nut, Co; ov; (Ro Ri, A55"N. Go 1487 (71 "S37 ls) Willramsacy: 
Honeycutt, 176 N. C. 102, 96 S. E. 730. 

Liability of Bank Directors to Each Other.—Where di- 
rectors of a bank have paid the liability of others under an 
agreement, each one of them may maintain his action 
against each of the defaulting members under this section, 
and such is not a misjoinder of parties prohibited by statute. 
Taylor v. Everett, 188 N. C. 247, 124 S. EB. 316. 

Agent as Real Party in Interest.—Where, under agree- 
ment with his principal, the agent of a manufacturer is ob- 
ligated to pay the freight charges on shipments made to 
him, and upon demand of the carrier he has paid its unlaw- 
ful charges on a shifiment, he is the party aggrieved, within 
the meaning of this section, and may maintain his actions 
to recover the excess, and also the penalty when entitled 
thereunto. Tilley v. R. R., 172 N. C. 363, 90 S. EB. 309. 

Agent for Collection —An agent for the collection of rents 
is not the real party in interest. Martin v. Mask, 158 N. 
Ce 436, 74S. By. 343. 

A rental agent may not maintain a suit in ejection or for 
the collection of rents, the owner being the real party in 
interest, under this section. Home Real Estate, etc., Co. 
v. Locker, 214 (No Gy 214197 2S AB Ses: 

Assignee for Collection—Ar. assignee for purposes of col- 
lection is not a “real party in interest.’’ Bank v. Rochamora, 
193 N. C. 1, 136 S. E. 259; Bank v. Exum, 163 N. C. 199, 79 
S. E. 498; Abrams v. Cureton, 74 N. C. 523; Morefield v. 
Harris, 126 N. C. 628, 36 S. E. 125; Federal Reserve Bank 
v. Whitford, 207 N. C. 267, 176 S. E. 584. See also, 5 N. 
C. Law Rev. 369. 

The assignee of a chose in action may bring an action 
thereon in his own name, under this section, and a bond 
given to indemnify a bank from any loss it might sustain 
by reason of its taking over the assets and discharging the 
liabilities of another bank is assignable. North Carolina 
Bank, etc., Co. v. Williams, 201 N. C. 464, 160 S. E. 44. 

Transferor of Claim. — A plaintiff having transferred the 
claim, upon which his action was subsequently brought, 
to an attorney at law, for collection, and with directions 
to apply the proceeds to demands which he held for col- 
lection against the said plaintiff, an action will not lie in 
the name of the plaintiff on the claim, he not being the 
real party in interest. Wynne v. Heck, 92 N. C. 415. 

Transferee of Claim.—The discretion conferred by § 1-74 
is a sound discretion to be exercised where the circum- 
stances render it proper that the action be prosecuted in the 
name oi the transferee rather than in that of the original 
plaintiff; and one circumstance calling for the exercise of 


[ 134 ] 





es = gets Te Ste 


§ 1-57 


the discretion is the fact that the transferor, as in this case, 
has parted with all interest to the transferee, since this 
section requires that the action be prosecuted in the name 
of the real party in interest. Hood v. Bell, 84 F. (2d) 136, 
138. 

Action on Note by Liquidating Agent.—In an action on a 
note executed fo a bank, the liquidating agent of the payee 
bank and the Reconstruction Finance Corporation, to which 
the note had been pledged as collateral security are both 
interested parties and may jointly sue the makers of the 
note. Hood v. Progressive Stores, 209'N. C. 36, 182 S. E. 
694. 

Shippers Are Real Parties in Interest in Action for Dis- 
crimination in Rates——Where certain carriers by truck sought 
injunctive relief against railroad carriers for discrimination 
in rates against certain cities and against certain commod- 
ities, it was held that the basis for injunctive relief must 
be an interference or threatened interference with a legal 
right of the petitioner, not of a third party and that the 
shippers would be the real parties in interest not the con- 
tract truck carriers. Carolina Motor Service v. Atlantic 
feaase Line Re Co., 210) IN. Ce 36, 38; 185 -S.. Be 479;9104A. 
ie R. 1165. 

Action on Fidelity Bond.—Where stockholders and directors 
gave their note to the bank for the amount of a shortage 
due to embezzlement by a cashier to prevent liquidation, 
and the bank neither surrenders nor assigns the fidelity bond 
of the defaulting cashier, the bank is the real party in in- 
terest and entitled to maintain an action upon the bond. 
People’s Bank vy. Fidelity, etc., Co, 4 F. Supp. 379, 382. 

Lessor Must Bring Action of Summary Ejectment.—AI- 
though an agent of the lessor may make the oath in writ- 
Ing required in summary ejectment under § 42-28, the ac- 
tion must be prosecuted in the name of the lessor as the 
real party in interest, and it may not be maintained in the 
name of the lessor’s rental agent. Choate Rental Co. v. 
justice, 211 .N. C. 54, 188 S. E. 609. 

Title to Public Office.—Taxpayers may not maintain an 
action to determine title to a public office, neither claimant 
to the office being a party, since plaintiffs are not the real 
parties in interest. Freeman v. Board of Com’rs, 217 N. 
ea 7.) Bx (2d) 1354. 

Suit by Retiring State Officer. — Where a state officer 
goes out of office pending a suit by him in his official ca- 
pacity, his incoming successor is entitled to be made a 
party in his stead, the state is the real. party in interest, 
appearing in the name of its successive agents. lacy v. 
Webb, 130 N. C. 546, 41 S. E. 549. See also, Peebles v. 
Boone, 116 N. C. 57, 21 S. E. 187, 44 Am. St. Rep. 429. 

Quo Warranto. — Every action must be prosecuted by 
the party in interest, and hence, in a quo warranto, (now 
a proceeding by the Attorney General) while it need not 
appear that the relator is a contestant for the office, it 
must appear from the complaint that he is an inhabitant 
and taxpayer of the jurisdiction over which the officer, 
whose title is questioned, exercises his duties and powers. 
anesuy. Vann, 118 N.C. 6,23 S. E.. 932: Foard y.: Hall; 111 
Pet. 009, 16° S.* E.. 420. 

Transfer beyond Authority of Agent. — When a special 
agent goes beyond the scope of his authority and sells a 
negotiable bond, without endorsement, the purchaser there- 
of is not a real party in interest. McMinn vy. Freeman, 68 
te «BAZ, 

Actions by Executor or 
or administrator must sue, 


Administrator. An executor 
upon causes of action to which 
the estate is the real party in interest, in his representative 
capacity. Rogers v. Gooch, 87 N. C. 442. See also Sitzer 
v. Lewis, 69 N. C. 133; Danis v. Fox, 69 N. C. 435. 


When Action by Administrator d. b. n. Where a 
bond for the payment of money is executed to an adminis- 
trator as such, and he dies, an action on said bond can be 
maintained only by an administrator de bonis non of the 
testator. Ballinger v. Curriton, 104 N. C. 477, 10 S. E. 
664. 

Administrator of Deceased Guardian as Party. — An 
administrator of a deceased guardian cannot maintain an 
action to collect a note made payable to his intestate as 
guardian, unless it be shown that the money due thereon, 
had become the property of the intestate’s estate. Alex- 
ander v. Wriston, 81 N. C. 193. 


Personal Representative.—Where an action has been in- 
stituted by an injured employee who subsequently accepts 
an award of compensation, the insurance carrier should be 
made a party plaintiff; but this is not necessary in the case 
of suit instituted by the personal representative of a de- 
ceased employee. Such personal representative continues the 
suit which has been commenced; but after the acceptance 
of an award of compensation, the recovery goes, so far as 
necessary, to the reimbursement of the insurance carrier 
and only the excess to the persons entitled under the wrong- 
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ful death statute. 
787, 791. 

Widow Entitled to Burial Expenses of Husband. — A 
widow who pays an account for burial expenses of her hus- 
band is the proper party plaintiff in an action against the 
administrator, being the real party in interest. Ray v. 
Honeycutt, 119 N. C. 513, 26 S. E. 127. 

Action of Heirs at Law on Doubtful Claim. — Where a 
trustee in bankruptcy or the creditor has waived a doubt- 
ful claim in favor of a bankrupt’s estate and he has long 
since been discharged by the court, after having filed his 
final account, a motion to dismiss the action of his heirs 
at law as not being the real parties in interest will be de- 
nied. Cunningham v. Long, 185 N. C. 613, 125 S. E. 265. 

Parties to Interpretation of Will. — Persons who are in- 
terested neither as heirs at law of the deceased nor as 
beneficiaries under the writing propounded as the will, are 
neither necessary nor proper parties to a case agreed to 
interpret its provisions, nor to set it aside, nor to assert 
that an order made by the court be vacated on the ground 
that they had not been duly made parties or given coun- 
sent that judgment be rendered out of term, etc. It is 
otherwise as to one who has been named as a beneficiary 
who has neither been duly made a party nor given consent 
to the agreed case or the further action of the court there- 
On. sank vy.) Dustowe, 188 NacG.e777 7 denon be 546; 

Claim under Workmen’s Compensation Act.—It is required 
by this section, that an action be prosecuted in the name 
of the real party in interest, and where a statute names a 
person to receive funds and authorizes him to sue therefor, 
only the person named may litigate the matter, and where 
a claim under the Workmen’s Compensation Act is liti- 
gated in the name of the deceased the proceeding is a nullity 
and will be dismissed on appeal to the Supreme Court. Hunt 
vor ptate,econ Na G.837 158 °S, Bs 70% 

Action for Seduction. — In an action brought to recover 
damages for seduction, if the female is under twenty-one 
years of age, the father is the real party in interest; ii 
she be over twenty-one, then the wronged female is the 
real party in interest. Tillaston v. Currin, 176 N. C. 479, 
9705S. BW. 4395s Snider y.. Newell, 132 IN. C. 614. 44S... 3543 
Williford v. Bailey, 132 N. C. 404, 43 S. E. 929; Scarlett v. 
Norwood, 115 N. C. 285, 20 S. E. 459; Hood v. Sudderth, 111 
IN, C. 219) 16. S. 397. 

Slander. Where an action is brought by a husband, 
without making the wife a party thereunto, for slander of 
the wife, and the husband alleges no special damages, his 
action will not lie because he is not the real party in interest. 
Harper v, Pinkston, 112 N. "C: 293, 17S. ‘E: 161. 

Negligent Mutilation of Dead Body. — In order of their 
priority of inheritance of the personal property of the de- 
ceased, the next of kin may maintain an action to recover 
damages for the negligent mutilation of his dead body. 
Ployd vs Re epelo/ IN. Ga 95500, On ie ele. 

Applied in Hood v. Mitchell, 206 N. C. 156, 173 S. E. 61. 


C. Actions Concerning Realty. 


Conveyance of Land Pendente Lite. — Where it is sought 
by the owner of land, to remove as a cloud upon his title 
the lien of one claiming under his mortgage, and pendente 
lite has conveyed the land to another with full warranty 
deed, he may continue to prosecute his suit against the 
mortgagee as to the title, being a real party in interest. 
Plotkin v. Bank, 188 N. C. 711, 125 S. E. 541. 

Where a party has commenced an action concerning an 
interest in lands, the cause may be continued by his suc- 
cessors in interest as the real parties in interest. Barbee 
vy. Cannady, 191 N. C. 529, 132 S. E. 572. 

Action by Remaindermen. — An action brought by *¢e- 
maindermen, during the lifetime of the first taker, to re- 
cover the land will not lie, because they are not the real 
parties in interest. Blount v. Johnson, 165 N. C. 26, 80 
S. E. 882. 

Action to Vacate Grant When State Not Interested. — 
Where the state has no interest in the land, as where 
title would not revest in the state, an action to “vacate a 
grant must be brought by the party in interest in his own 
name, the state not being such a party. State v. Bland, 
123 N. C. 739, 31 S. E. 475. See also, Carter v. White, 101 
N. C 30, 7 S. E. 473; State v. Bevers, 86 N. C. 588; and 
Henry v. McCoy, 131 N. C. 586, 42 S. E. 955. 

Action by Tenant. — Again:t any third person, the ten- 
ant is entitled to the possession of the land and the crop, 
and for any injury thereunto while it is being cultivated 
he may maintain an action in his own name for the in. 
jury. He is the real party in interest. State v. Higgins, 
126° NC. Aliases) Helis: Bridgerssv- Dull, (97 N.C. 4222, 
1h Ope ae es 

Where the land has broom sage growing thereon the 
tenant is not the owner thereof in the sense that he may 


Betts v. Southern Ry. Co., 71 F. (2d) 
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maintain an action against one who has negligently de- 
stroyed it by fire, except only for its value for farming 
purposes on the leased premises. Chaucy v. Atlantic 
Coast’ Pane eRe Coz, 195) N. (Coeds: 49 -Se 3272 

Action of Tenant for Trespass. — Under the provisions 
of this section, the court has the power to order the owner 
of the title to be made a party in his tenant’s action for 


trespass involving an injury both to the possession and 
to the inheritance. Tripp v. Little, 186 N. C.. 215, 119 S. 
io PEL, 


Feme Covert as Party. — The rents arising from the 
real estate of a feme covert belong to her under the consti- 
tution of 1868, Art. 10, sec. 6, therefore an action therefor 
must be brought by the wife, she being the real party in 
interest. Thompson v. Wiggins, 109 N. C. 509, 14 S. E. 
301. 

A suit by mortgagor to correct mortgage, which through 
fraud or mistake or the negligence of the register of 
deeds in cross-indexing has failed to give a priority of 
‘lien to one of several mortgages entitled thereto, will be 
entertained in equity, as he is a real party in interest. 
Gray v. Mewborn, 194 N. C. 348, 139 S. E. 695. 

Reformation of Deed of Trust.—Where a substituted trus- 
tee brings an action to reform a deed of trust and certain 
mortgage notes which are negotiable, the holders of the 
notes are necessary parties. First Nat. Bank vy. Thomas, 
204 N. C. 599, 169 S. E. 189. 


II. ACTIONS BY GRANTEES. 


Constitutionality—This section permitting a grantee of 
real estate to maintain an action in his own name is not 
unconstitutional. It is concerned only with the mode of 
procedure and does not affect the merits of the case. Jus- 
tice w. Eddings, 75. N. C584: Buie v. Carver, 75 N: C: 
563. 

Rights of Grantee in Ejectment Suit. — An action of 
ejectment may be maintained by a grantee in his own name 
whenever the grantor has a right to sue, notwithstanding 
the person in actual possession claims under a title adverse 
to that of such grantor. Osborne v. Anderson, 89 N. C. 
263; Johnson v. Prairie, 94 N. C. 775; Buie v. Carver, 75 


N. C. 561; Bland v. Beasly, 145 N. C. 168, 58 S. E. 993. 
As to summary ejectment, see sec. 42-26, and the note 
thereto. 


III. ASSIGNMENTS. 


Effect in General. — A construction was given to this 
section in Harris v. Burnwell, 65 N. C. 584, where Pearson, 
Cc. J., says, “it abrogates the principle of the common 
law, that a chose in action cannot be assigned—confers an 
unlimited right to assign ‘anything in action’ arising out 
of contract, and subjects the assignee to any set-off or 
other defense existing at the time of or before notice of 
the assignment; the only saving being in regard to ‘ne- 
gotiable promissory notes and bills of exchange transferred 
in good faith and upon good consideration before due.’ 
This language is as broad as it well can be; so that a note 
assigned after it is due, a half dozen times, will be subject 
to any set-off or other defense that the maker had against 
any one or all of the assignees at the date of the assign- 
ment or before notice thereof.” 

General Rule. — It would seem that something of a gen- 
eral rule concerning the relation of this section to assigna- 
bility was laid down in Woodcock v. Bostic, 118 N. C. 830, 
24 S. E. 362, in which Montgomery, J. says: “If an as- 
signee can make no possible use of the thing assigned to 
him, the assignment is a vain thing. If the courts would 
not and could not entertain a suit at the hands of an as- 
signee, because of the uselessness to him in any event of 
the thing transferred, how can it be said that such a 
thing is assignable? The law could not say that a matter, 
even though based on contract, could be assigned if it could 
not possibly be of use to the assignee. The law means, 
when it says that a thing is assignable, that the as- 
signment carries with it rights of property, and that those 
rights can be enforced in the courts. It would seem to be 
clear, too, that a thing to be assignable, must be the 
subject of assignment generally, to every one, and not to 
be confined in its application to particular persons.” 

Effect of Assignment of Negotiable Paper. — In Holly v. 
Holly, 94 N. C. 670, 672, it was said: “Unquestionably, the 
complete equitable title to, and the substantial ownership 
of, a note or bond, negotiable by endorsement, may, with- 
out endorsement, be passed by the payee or obligee, to 
another person, by a sale and delivery thereof, and in this 
State, the purchaser thus becomes so thoroughly the owner, 
that an action upon the note or bond so transferred, can 
only be maintained in the name of the real or equitable 
owner.” 

Assignee Sues in Own Name. — An assignee may sue in 
his own name, under this section, as an equitable assignee 
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or cestui que trust could formerly have done 
Miller v. Tharie, 75 N. C. 151. 
65N: GC) 124; 

Equitable Owner Real Party in Interest. — In the case 
of an assignment of a bill or note, which transfers only 
the equitable ownership, as distinguished from an endorse: 
ment according to the law merchant, which transfers the 
legal title, the equitable owner being the real party in in- 
terest may sue in his own name. Tyson v. Joyner, 139 N, 
C. 73, 51 S. E. 803; Ball-Thrash v. McCormick, 162 N. C. 
472, 78 S. FE. 303; Andrews v. McDaniel, 68 N. C. 385; Eger- 
ton v. Carr. 94 N. C. 653; Milley v. Gatling, 70 N. C. 410, 

Assignee of Negotiable and Non-Negotiable Notes. — The 
assignee of a promissory note or bill of exchange endorsed 
before maturity, takes it free from all equities and defenses 
it may be subject to in the hands of the payee, but the 
assignee of a non-negotiable instrument, even before ma- 
turity, takes it subject to all equities or counterclaims exist- 
ing between original parties at the time of the assignment; 
bonds or sealed notes, are on the same footing with non- 
negotiable instruments. Spence v. Tabscott, 93 N. C. 248; 
Hanens v. Potts, 86 N. C. 31; Loan Association v. Merritt, 
112 N. C. 244, 17 S. E. 296; See also, Andrews v. McDaniel, 
68 N. C. 385; Bank v. Bynum, 84 N. C. 24. 

Unauthorized Endorsement of Negotiable Paper. — The 
assignee of a negotiable note endorsed by the clerk of the 
payee without authority is simply the holder of unendorsed 
negotiable paper and, as such, has, prima facie, the 
equitable title, and can maintain a suit thereon. Bresce 
v; Crumptons 120 IN. Gy 125.628 eros 

Assignment of Note by One of Joint Payees. — A note 
payable to three persons as executors of their testator, as- 
signed by one of them without the concurrence of the 


in equity. 
See also, Sutton v. Owen, 


others, does not enable the assignee to sue the makers 
thereon, under this section. Johnson vy. Mangum, 65 N, 
Cc, 148; 


Past Due Notes Subject to Defenses. — A note taken 
after it is due is subject to any set-off, or any other de- 
fense existing at the time of or before notice of assigment, 
Vaughan v. Jeffreys, 119 N. C. 144, 26 S. E. 94; Guthrie 
v. Moore, 182 N. C. 24, 108 S. E. 334. See also Capell v. 
Long, 84 N. C. 17; Mosby v. Hodge, 76 N. C. 387. 

Action on Assigned Non-Negotiable Note. — The as- 
signee of a non-negotiable note can maintain an action 
thereon; and so can the owner where there is no written 
assignment. Wilcoxon v. Logan, 91 N. C. 452. 

When Judgments Treated as Contracts. — While judz- 
ments are not treated as contracts for all purposes, they 
are so treated for the purpose of distinguishing them from 
causes of action arising ex delicto, and are not embraced 
by this section, forbidding the assignment of things in au 
action not arising out of contract. Moore vy. Norvell, 9% 
N. C. 270; Winbury v. Koonce, 83 N. C. 351. 

Assignment of a Judgment Pending Appeal. — Where an 
assignment of a judgment for one of the defendants against 
the plaintiff was made during the pendency of the appeal, 
and it appeared that the judgment was brought by anothe1 
person, such person, and not the nominal assignee, should 
be substituted as plaintiff. Field vy. Wheeler, 120 N. C 
2/70, 26) 9:1. 812; 

Assignor of Contract Not a Party. — The vendee under 
a contract for the sale and delivery of cotton cannot main- 
tain an action thereon when it uncontradictedly appears 
from his own evidence and he has assigned the contract 
to a third party, not to the action, and has no further inter- 
est therein. Vaughan v. Davenport, 157 N. C. 156, 72 S. 
FE. 842. 

When Executory Contracts Assignable. — As a general 
rule, executory contracts of an ordinary kind are now as- 
signable, except that contracts involving a personal rela- 
tion, or imposing liabilities which by express terms or by 
the nature of the contracts themselves import reliance on 
the personal credit, trust, or confidence in the other party 
cannot be assigned. R. R. vy. R. R., 147 N. CG. 368, 61°S, 
E. 185. 

Installments of Pension. — Installments of a pension pay- 
able in the future are not assignable. Gill v. Dixon, 131 N. 
Omi8] dZinonel mode: 

Cited in Atlantic Joint Stock Land Bank y. Foster, 217 
N: GC, 4155.8. .S.. 5. (2d) 235: 


§ 1-58. Suits for penalties—Where a penalty is 
imposed by any law, and it is not provided to 
what person the penalty is given, it may be re- 
covered, for his own use, by any one who sues 
for it. When a penalty is allowed by statute, and 
it is not prescribed in whose name suit therefor 
may be commenced, suit must be brought in the 
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name of the state. (Rev., ss. 401, 402; Code, ss. 
1212-12183) R:. CG, Goo, ss, 47, 485 C.-S: 447.) 


Editor’s Note. — The three provisions permitting the 
plaintiff to reply fraud to a plea of release in a suit for 
penalty; the defendant to plead satisfaction in a suit on 
bonds; and that the sum due, with interest and costs, dis- 
charges penalty bonds, were secs. 932, 933, 934 of the Code 
of 1883 and secs. 1521, 1522, 1523 of the Revisal of 1905. 
They were left out of the Consolidated Statutes, but were 
again inserted by Public Laws 1925, c. 21. See §§ 1-59 to 
1-61. 

The construction of this section in Norman v. Dunbar, 53 
N. C. 319, is that the suit should be in the name of the 
person claiming the penalty, and to whom, upon a recov- 
ery, it belongs, while in the subsequent case of Duncan 
v. Philpot, 64 N. C. 479, it is held that it should be prose- 
cuted in the name of the state for his use. But in looking 
to the cases which have been maintained in the Supreme 
Court, and to which no objection on this ground seems to 
have been taken, we find that all have been in the name 
of the person suing and none in the name of the state. 
Branch v. R. R., 77 N. C. 347; Katzenstein v. R. R., 84 
N. C. 688; Keeter v. R. R., 8 N. C. 346; Whitehead v. 
Ber iss G7 IN. ©. 255; Branch vy. R. BR. 88 N, C. 570; Mid- 
dleton v. Wilmington, etc., R. Co., 95 N. C. 167, 169; Mag- 
gett v. Roberts, 108 N. C. 174, 12_S. E. 890; Carter v. R. 
R., 126 N. C. 439, 36 S. E. 14. This uniform practice, ac- 
quiesced in, if not sanctioned by the court, must be deemed 
a settlement of the construction of the statute. 

Constitutionality. — This section does not conflict with 
the constitution. Goodwin v. Fertilizer Works, 119 N. C. 
Moe peor rata coos ouetone verse hillips, 9116;,.N.. C.- 502. 21 (S3 
E. 968; Hodge v. R. R., 108 N. C. 24, 12 S. E. 1041; Katzen- 
stein v. R. R., 84 N. C. 688. 

Penalty against Railroads Recovered by Statute. — The 
penalty prescribed by statute against railroads for failure 


to make returns can only be recovered in an action 
brought by the state. Hodge v. R. R., 108 N. C. 24, 12 S. 
E. 1041. 


Applied, in fixing penalty for illegal weighing of cotton, in 
State v. Briggs, 203 N. C. 158, 165 S. E. 339. 

§ 1-59. Suit for penalty, plaintiff may reply 
fraud to plea of release.—If an action be brought 
in good faith by any person to recover a penalty 
under a law of this state, or of the United States, 
and the defendant shall set up in bar thereto a 
former judgment recovered by or against him in 
a former action brought by any other person for 
the same cause, then the plaintiff in such action, 
brought in good faith, may reply that the said 
former judgment was obtained by covin; and if 
the collusion or covin so averred be found, the 
plaintiff in the action sued with good faith shall 
have recovery; and no release made by such party 
suing in covin, whether before action brought or 
after, shall be in anywise available or effectual. 
CGodeus 0328 RCo c. 31.%59 100% 4, Een. Villare 
Biverev:, 8. 15212°1925,)c. 21°C, $.447(4).) 


§ 1-60. Suit on bonds; defendant may plead 
satisfaction. — When an action shall be brought 
on any single bill or on any judgment, if the de- 
fendant had paid the money due upon such bill or 
judgment before . tion brought, or where the de- 
fendant hath made satisfaction to the plaintiff 
of the money due on such bill or judg- 
ment in other manner tha> by payment there- 
of, such payment or satisfaction may be pleaded 
in bar of such action; and where only part of the 
money due on such single bill or judgment hath 
been paid by the defendant, or satisfied in other 
manner than by payment of money, such part 
payment or part satisfaction may be pleaded in 
bar of so much of the money due on such single 
bill or judgment, as the same may amount to, 
and where an action is brought on any bond 
which hath a condition or defeasance to make 
void the same upon the payment of a lesser sum 
at a day or place certain, if the obligor, his heirs, 
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executors or administrators have, before the ac- 
tion brought, paid to the obligee, his executor or 
administrator, the principal and interest due by 
the condition or defeasance of such bond, though 
such payments were not made strictly according 
to the condition or defeasance; or if such obligor, 
his heirs, executors or administrators have before 
action brought made satisfaction to the plaintiff 
of the principal and interest due by the condition 
or defeasance of such bond, in other manner than 
by payment thereof, yet the said payment or satis- 
faction may be pleaded in bar of such action, and 
shall be effectual as a bar thereof, in like manner 
as if the money had been paid at the day and place, 
according to the condition or defeasance, and so 
pleaded. (Rev., s. 1522; Code, s. 933; R. C., c. 31, 
s. 101; 4. Hen. VIE ¢2205°1925,. ci. 21; C.-S. 447(b).) 


§ 1-61. Payment into court of sum due dis- 
charges penalty of bonds.—If at any time, pend- 
ing an action on any bond with a penalty, the 
defendant shall bring into court, where the ac- 
tion shall be pending, all the principal money 
and interest due, and also all such costs as have 
been expended in any suit upon such bond, the 
said money shall be deemed and taken to be in 
full satisfaction and discharge of said bond, and 
the court shall give judgment accordingly. (Rev., 
Ss, 1523; Code, s. 934; R. C., c, 31, s, 102.4 Anne, 
Cube tomo cr, a. 447 (C).) 


§ 1-62. Action by purchaser under judicial sale. 
—Any one given possession under a judicial sale 
confirmed, where the title is retained as a security 
for the price, is the legal owner of the property 
for all purposes of bringing suits for injuries 
thereto, after the day of sale, by trespass or 
wrongful possession, in the same manner as _ if 
the title had been conveyed to him on day of 
sale, unless restrained by some order of the court 
directing the sale; and the suit brought is under 
the control of the court ordering the sale. (Rev., 
s. 403; Code, s. 942; 1858-9, c. 50; C. S. 448.) 


No Rights Acquired by Bidder before Confirmation, — 
In Attorney-General v. Navigation Co., 86 N. C. 411, it 
is said: ‘‘The doctrine has been settled in this state, that 
the bidder at a judicial sale acquired no right before the 
confirmation of the report of the commissioner who made 
the sale under the order of the Court.” In re Dickerson, 
lil N. C. 114, 15 §. E. 1025, holds: ‘The sale then, not 
having been confirmed, the commissioner’s deed has not 
yet divested the title out of the petitioner. While a 
formal direction to make a title is not always necessary, 
a confirmation of the sale cannot be dispensed with.’ Both 
cases being quoted, approved and followed in Vanderbilt v. 
Brown, 128 N. C. 498, 500, 39 S. E. 36. 

But when confirmation is made, the bargain is 
cemplete, and it relates back to the day of sale. 
v. Arrington, 89 N. C. 14. 

Notice to Purchaser. — All that a purchaser at a judicial 
sale is required to know is that the court has jurisdiction 
of the subject matter and the person. Cord vy. Finch, 142 
N. C. 139, 54 S. E. 1009; Hackley v. Roberts, 147 N. C. 
201, 60 S. EB. 975; Harris v. Bennett, 160 N. C. 340, 76 S. 
bi AK 

Collection of Purchase Price. — The remedy to enforce 
a decree under a judicial sale of land for the collection of 
the purchase price of the land is by motion in the cause. 
Davis v. Pierce, 167 N. C. 135, 83 S. E. 182. 


§ 1-63. Action by executor or trustee.—An exec- 
utor os administrator, a trustee of an express 
trust, or a persun expressly authorized by statute, 
may sue without joining with him the person for 
whose benefit the action is prosecuted. A trustee 
of an express trust, within the meaning of this 
section, includes a person with whom, or in 
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whose name, a contract is made for the benefit of 
another. (Rev., s. 404; Code, s. 179; C. C. P., s. 
57; C.. 8. 449.) 


An express trust is defined to be a trust created by the 
direct and positive acts of the parties, by some writing or 
deed, or will. 22 N. Y. 389; 28 Ind. 112. See Hepburn’s cases 
ron Code Pl. 546, 552 n. 

It often seems difficult to distinguish between such 
trustees and those with whom or in whose name contracts 
are made for the benefit of others, and many of the Code 
states (including North Carolina by this section) make the 
term “trustee of an express trust” cover this latter class 
ot persons. Bliss Code Pl. § 55. 

As illustrations of the former may be mentioned: An as- 
signee for the benefit of creditors, 4 Abb Pr. 106; an obligee 
of a statutory bond, 25 O. S. 567; 29 O. S. 452; one holding 
possession of money upon trust for the benefit of others, 1 
C. C. 57; 13 Bull. 294; assignees of a contract in trust to 
reimburse out of the proceeds thereof third persons for 
advances made, 4 Keyes 514; a mortgage trustee for hold- 
ers of promissory notes secured by mortgages, 29 Ox IS: 
330; trustees appointed to take and collect subscriptions 
for colleges and other similar purposes, 34 Howard Pee 320% 
insurance brokers holding an open policy for ‘“‘those and 
whom it may concern,” 6 O. S. 554; one to whom the 
legal title in a note and mortgage has been transferred 
for the purpose of collection, 3 Bull. 365; 7 Rec. 9; an as- 
signee of stock subscriptions, 12 Wis. 688; see AlMOn S.ed2L. 

Includes Suits by Agent. — This section, permitting “a 
trustee of an express trust’? to maintain an action in his 
own name, by its explanation of such a trustee, that he 
“shall be construed to include a person with whom, or in 
whose name a contract is made for the benefit of another,” 
extends the meaning of the statute so as to include an 
agent who sues upon a note to him, as an agent, with the 
consent and for the benefit of his principal. Martin v. 
Mask, 158 N. C. 436, 74 S. E. 343. 

Excludes Personal Representative of Trustee. — The 
“trustee of an express trust,’ as used in this section, does 
mot include the personal representative of such trustee. 
Alexander v. Wriston, 81 N. C. 192. 

By this section, fiduciaries are not made the real parties 
in interest, but are empowered to bring an action for the 
real beneficiaries. Lawson v. Langley, 211 ING 526,500 
S. EB. 229. 

Exception to § 1-57—Under the provisions of this sec- 
tion a trustee of an express trust may sue without join- 
ing the one for whose benefit the action is brought, this 
being an exception to § 1-57, requiring actions to be brought 


by the real party in interest. Sheppard v. Jackson, 198 
INiemiCw 627, 152 :9.. Fe 801: 

When Name of Beneficiary Undisclosed. — Under this 
section, when a person contracts in his own name, but 


really for the benefit of another, he is to be regarded as 
the trustee of an express trust, whether the name of the 
beneficiary is disclosed or not. Winders v. Hill, 141 N. C. 
694, 54 S. E. 440. 

Where a note was made payable to “J, cashier,’ and 
collateral security delivered to him, he being a member 
and cashier of the firm of “‘C.-& J,” the owners of the debt, 
an action for the foreclosure of the mortgage security was 
properly brought in the name of the cashier, he being the 
holder of the collateral as trustee for the firm. Jenkins 
y. Wilkinson, 113 N. C. 532, 18 S. E. 696. 

Beneficiary Not a Necessary Party. — This section pro- 
vides that an executor or trustee of an express trust may 
sue without joining with him the party equitably inter- 
ested. Biggs v. Williams, 66 N. C. 429; Davidson v. Elms, 
67 N. C. 229. See also, Jones v. McKinnon, 87 N. C. 294. 

When Beneficiary May Be a Party. — The section, 
does not apply so as to exclude the beneficiary as a neces- 
sary party in a suit involving the question as to whether 
the trustee has exceeded his authority under the terms of 
the instrument creating the trust, and wherein the inter- 
ests of the beneficiary may be seriously affected. Barbee 
vy, Penny, 172 N. C. 653, 90 S. E. 805. 

Suit upon Administration Bond. — In a suit upon an 
administration bond, the next of kin of the intestate are 
not necessary parties, and in such a suit the administrator 
of the principal in the bond need not be joined. Flack v. 
Dawson, 69 N. C. 44. 

When Assignor May Sue Alone. — This section applies 
where a judgment creditor has assigned the judgment 4s 
security, and in such case an action may be brought by 
the assignor without joining the assignee. Chatham v. 
Realty Co., 180 N. C. 500, 115 S. E. 329. 

Transferee as Trustee of Express Trust. — Where a 
plaintiff transferred the claim, upon which his action was 
subsequently brought, to an attorney at law, for collection, 
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and with directions to him to apply the proceeds to de- 
mands which he held for collection against the plaintiff 
due other parties. The effect of the transfer was to vest 
ownership of the claim in the attorney, as a “trustee of an 
express trust,” and the action should have been brought 
in his name alone, or in conjunction with those of the 
cestuis que trustent. Wynne v. Heck, 92 N. C. 414. 

An answer setting forth that B is the real owner of a 
note sued upon, but that it was assigned to the plaintiff, is 
to be taken as meaning that the plaintiff is trustee of an 
express trust, and so is properly plaintiff. Rankin v. Alli- 
son, 64 N. C. ‘673. 

Speaking Demurrer Not Allowed. 
of a promissory note in due course, etc., sues thereor, 
who, as it appears, is a trustee of an express trust to 
collect certain certificates of deposit, and apply the pro- 
ceeds to its payment for the benefit of himself and the 
holders of the certificates, a demurrer that the plaintiff 
is, in fact, suing as the agent of the holders of the certifi- 
cates, and that they are in truth parties, is a speaking 
demurrer, and bad. Union Trust Co. v. Wilson, 182 N. 
Cr 166, 108 5Shsr 5500: 

Question Cannot Be Raised on Appeal.—See note to § 1-57, 

Cited in Orr v. Twiggs, 210 N. C. 578, 187 S. E. 791. 


— Where the holder 


§ 1-64. Infants, etc., sue by guardian or next 
friend.—In actions and special proceedings when 
any of the parties plaintiff are infants, idiots, 
lunatics, or persons non compos mentis, whether 
residents or nonresidents of this state, they must 
appear by their general or testamentary guardian, 
if they have any within the state; but if the ac- 
tion or proceeding is against such guardian, or if 
there is no such guardian, then said persons may 
appear by their next friend. The duty of the state 
solicitors to prosecute in the cases specified in 
chapter entitled Guardian and Ward is not af- 
fected by this section. (Rev., s. 405; Code, s. 180; 
1893,.¢..5°.C. (Cc Pes. 585-4 870-8 so O23 el Sei 
95° CoS: 450,) 


Court’s Duty to Exercise Care in Making Appointment.— 
In Morris v. Gentry, 89 N. C. 248, 254, it was said, “It is 
the duty of courts to have special regard for infants, their 
rights and interests, when they come within their cogni- 
zance. The law makes this so, for the good reason, they 
cannot adequately take care of themselves. It is a serious 
mistake to suppose that a next friend or a guardian ad 
litem should be appointed upon simple suggestion; this 
should be done upon proper application in writing, and 
due consideration by the court. The court should know 
who is appointed, and that such person is capable and 
trustworthy. The appointment of guardians ad litem and 
their duties are prescribed by a statute. But while the 
statute allows infants to sue by their next friends, the 
manner of the appointment of them and their duties are 
left as at the common law.” 

Presumption of Proper Appointment. — Where the lands 
of infants are sold under an order of the Superior Court 
upon an ex parte petition, in which the infants are repre- 
sented by next friends, it is presumed that the Court pro- 
tected their interests, and was careful to see that they 
suffered no prejudice. Tyson v. Belcher, 102 N. C. 112, 9 
So Oss 

Appointment of Next Friend in Justice’s Court. — There 
being no statutory special method indicated by which a 
next friend may be appointed to represent an infant in an 
action properly brought in Justice’s court, the appointment 
should be made by the Justice of the Peace, using the same 
care and circumspection in investigating the fitness of 
the person to be appointed as is required by the Clerk, in 
actions properly brought in the Superior Court. Houser v. 
Bonsal & Co., 149 N. C. 51, 62 S. E. 776. 

Next Friend an Officer of Court. — The next friend of 
an infant ought always to be appointed by the court, and 
really he is an officer of the court, and under its supervi- 
sion and control. Tate v. Mott, 96 N. C. 19, 2S. E. 176. 

Removal of Next Friend. — The court has power, jor 
good cause shown, to remove the next friend of an infant 
litigant, and appoint another as often as may be neces- 
sary. Tate v. Mott, 96 N. C. 19, 2 S. EH. 176. 

Designation as Guardian Instead of Next Friend.—It would 
have been more regular if the representative of infants had 
been designated in a proceeding as next friend, rather than 
as guardian, but as he did not undertake to represent the 
infants otherwise than as next friend, it is immaterial that 
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he was designated as guardian and not as next friend. Ex 
parte Huffstetler, 203 N. C. 796, 798, 167 S. E. 65. 

Interest of Guardian or Next Friend. — Any person who 
hus an interest in tne action hostile to that of the infant’s will 
not be allowed to ccnduct it on their behalf—whether he 
be guardian or next friend. George v. High, 8 N. C. 113, 
114. 

Foreign Guardian Sues as Next Friend. — A guardian 
appointed in another state has no authority to represeat 
his wards in suits and proceedings in this state, but 
when he brings suit for them as guardian it will be treated 
as ii he were next friend. Tate v. Mott, 96 N. C. 19, 2 S. 
BE. 1/6: 

Foreign or Domestic Corporation Can Not Be Appointed 
Next Friend.—Only a person whose fitness has first been 
ascertained by the court is eligible for appointment by the 
court as next friend of a minor to institute suit, and nei- 
ther a foreign nor domestic corporation may be appointed 
next friend of an infant. In re Will of Roediger, 209 
Wy. .C,..470;. 184. S.. 8.974, 

Suits by Persons Non Compos Mentis. — There can be no 
question but that persons non compos mentis may sue by 
their next friend when they have no general or testamen- 
tary guardian. Smith v. Smith, 106 N. C. 498, 502, 11 S. 
E. 188. 

Same—Inquisition of Lunacy Not Essential. — Where 
allegation of insanity of husband is admitted by demurrer, 
suit may be brought by his next friend though no inqui- 
sition of lunacy was had; and the wife may bring the ac- 
tion as such next friend, being regularly appointed. Ab- 
bett v. Hacock, 123 N. C. 99, 31 S. E. 268. 

Widow May Sue by Next Friend. — In dissenting from 
her husband’s will and applying for year’s allowance, the 
widow, being a minor without guardian, may be repre- 
sented by next friend, duly appointed. Hollmon v. Holl- 
mon, 025. N.. Gy 29, 34. 3. -H.,99. 

Infants Are Real Parties Plaintiff. — One who conducts 
a suit as guardian or next friend for infants is not a 
party of record, but the infants themselves are the real 
plaintiffs. George v. High, 85 N. C. 113, 114; Krachanake 
v. Mig. Go; 175 Ni :C. 435, 95 S..E. 851, 


Infant Need Not Know of the Suit. — It is not essential 
that the infant should know that an action has been 
brought in his favor by a next friend, as his incapacity to 
judge for himself is presumed, but the court may inquire 
into the propriety of the action and take such steps as 
may be necessary. Tate v. Mott, 96 N. C. 19, 2 S. E. 176. 

When Infant Appears by Attorney. — A judgment for 
or against an infant, when he appears by attorney, but has 
no guardian or next friend, is not void, but only voidable. 
Tate v. Mott, 96 N. C. 19, 2 S. E. 176. 

Opposite Party Cannot Object to Appointment. — The 
detendant cannot object to the next friend appointed by 
the trial judge. Carroll v. Montgomery, 128 N. C. 278, 38 
S. E. 874. 

Not Subject to Collateral Attack. — The presence of a 
next friend or guardian ad litem to represent an infant party, 
as the case may be, and his recognition by the court, in pro- 
ceeding with the cause, precludes an inquiry into his author- 
ity in a collateral proceeding. Sumner v. Sessoms, 94 N. G. 
371, 376. See also, Tate v. Mott, 96 N. C. 19, 2 S. EB. 176. 

Objection by a Plea in Abatement. — The objection that 
the next friend has not been regularly appointed should 
be taken by a plea in abatement. Carroll v. Montgomery, 
TOSeN: (C. 278,. 279, 38 SiH. 874: 


When Next Friend Pays Costs. — While the “next 
friend” is not, strictly speaking, a party to the action, and 
generally will not be taxed with costs, yet where the Court 
finds the fact that he officiously procured his appointment, 
or was guilty of mismanagement or bad faith, it may tax 
him with costs. Smith v. Smith, 108 N. C. 365, 12 S. E. 
1045.13 S. E.. 113. 

Attorney’s Fees. — Where it is proper for the attorneys 
for a ward, employed by the next friend, to receive com- 
pensation out of the estate for the prosecution of an action 
against the guardian, the amount is for sole determination 
of the court, irrespective of any contract that may have 
been made, to be fixed with regard to the value of the 
services in relation to that of the estate. In re Stone, 
176 N. C. 336, 97 S. E. 216. 

Where Administrator Represents Minor Heir. — In an 
ex parte proceeding to sell land for assets, infant heirs are 
represented by a guardian or next friend, and the order 
of sale must be approved by the judge. While it is irregu- 
lar for the administrator in such cases to represent a minor 
heir as guardian, yet, where there is no suggestion of any 
unfair advantage having been taken in the sale, confirma- 
tion or elsewhere in the proceeding, such irregularity will 
not vitiate the title of the purchaser. Harris v. Brown, 123 
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N. C. 419, 31 S. EH. 877; Syme v. Trice, 96 N. C. 243, 1 S. 
E. 480. 

When Infant Reaches Majority Pendente Lite. — Whera 
an infant institutes an action in his own name and arriveg 
at full age before the trial, the judgment is binding on 
both plaintiff and defendant. Hicks v. Beam, 112 N, 
C. 642, 646, 17 S. E. 490. 

Infants Bound by Judgment. — Infants without general 
guardians may appear by their next friend, appointed in 
the manner prescribed by the statute, and judgments ren- 
dered in such proceedings, otherwise valid, are binding 
upon and conclusive of the rights of infants in the same 
manner and to the same extent as persons sui juris. Settle 
v. Settle, 141 N. C. 553, 54 S. E. 445; Tate v. Mott, 96 N. 
C...19;, 24SaiGr 

Stated in Lawson yv. Langley, 211 N. C. 526, 191 S. EK. 
229. 


§ 1-65. Infants, etc., defend by guardian ad 
litem. — In all actions and special proceedings 
when any of the defendants are infants, idiots, 
lunatics, or persons non compos mentis, whether 
residents or nonresidents of this state, they must 
defend by their general or testamentary guardian, 
if they have one within this state; and if they 
have no general or testamentary guardian in the 
state, and any of them has been summoned, the 
court in which said action or special proceeding is 
pending, upon motion of any of the parties, 
may appoint some discreet person to act as 
guardian ad litem, to defend in behalf of such in- 
fants, idots, lunatics, or persons non compos mentis. 
The guardian so appointed shall, if the cause is a 
civil action file his answer to the complaint with- 
in the time required for other defendants, unless 
the time is extended by the court; and if the 
cause is a special proceeding, a copy of the com- 
plaint, with the summons, must be served on him. 
After twenty days notice of the summons and 
complaint in the special proceeding, and after 
answer filed as above prescribed in the civil ac- 
tion, the court may proceed to final judgment as 
effectually and in the same manner as if there had 
been personal service upon the said infant, idiot, 
lunatic, or person non compos mentis, defendants. 
(Rev., s. 406; Code, s. 181; C. C. P., s. 59; 1870-1, 
C238 Siro eter dee nc). 95, 8.00% ClrS/v451,) 


Cross Reference.—As to service of summons on minor or 
insane, see § 1-97, paragrizphs 2 and 3. 

See note under § 41-11. 

Editor’s Note. — This section and section 1-97, par. (2) 
were intended to afford protection to infants, persons non 
compos mentis, etc., against the able and the cunning wha 
might seek to take advantage of their handicaps. There 
can be no question but what the requirement as to service 
of summons on persons falling within the purview of these 
sections should be strictly observed. 


However, the question inevitably arises as to what is 
the legal effect of failure to make such summons. In 
Allen v. Shields, 72 N. C. 504, it is doubted by the court 
whether personal service on an infant is not indispensable, 
with a strong intimation that it is. But it appears» that 
our authorities are fairly uniform on the point, and the 
doctrine has long and almost universally prevailed, that the 
interests of the minor having been presented, and an an- 
swer having been filed by his general guardian, or guardian 
ad litem, the failure to serve on the minor personally was 
only an irregularity, to be corrected, if at all, by motion 
in the cause. Groves v. Ware, 182 N. C. 553, 556, 109 S. 
i.) Sos welarcis oy. "bennett, 160 N.C. '°339,-76 5. E.. 217s 
Glisson v. Glisson, 153 N. C. 185, 69 S. E. 55; Rackley v. 
Roberts, 147 N. C. 201, 60 S. E. 975; Carraway v. Lassi- 
ter, 139 N. C. 145, 91 S. E. 968; Matthews v. Joyce, 85 N. 
Ce258; 

Should Be Strictly Observed. — The provisions of the 
statute in regard to the appointment of guardians ad 
litem should be strictly observed, but mere irregularities 
in observing them, not affecting a substantial right, will 
not vitiate judgments and decrees obtained in the action or 
proceeding in which such irregularities exist. Ward y. 
Lowndes, 96 N. C. 367, 2 S. E. 591; White v. Morris, 107 


[1391 


§ 1-66 CH. 4. 


NS Gi9935) 101 0120S) HAO Cox Cox mcclwN Cw 19) Ses 
E. (2d) 713. 

Enforced as Mandatory. — In Moore vy. Gidney, 75 N. C. 
34, 39; Bynum, J., speaking for the court, says: “Infants 
are, in many cases, the wards of the courts, and these forms, 
enacted as safeguards thrown around the helpless, who are 
often the victims of the crafty, are enforced as being man- 
datory, and not directory only. ‘Those who venture to act 
in defiance of them must take the risk of their action be- 
ing declared void, or set aside.” 

The object of the appointment of a guardian ad litem is 
to protect the interest of the infant defendant to which pro- 
tection he is entitled at every stage of the proceeding. Gra- 
hamiy. Ployd) (214 Ns (@a7/si 197 S. Ba 873. 

When Clerk May Appoint. — In a special proceeding by 
an executcr to seli lands, the clerk has the power to 
appoint a guardian ad litem for an infant defendant, where 
the executor is the general guardian of such infant. Car- 
raway v. Lassiter, 139 N. C. 145, 51 S. E. 968. 

Removal of Guardian Ad Litem. — In Carraway v. Las- 
siter, 139 N. C. 145, 152, 51 S. E. 968, it was said: “The Su- 
perior Court has, independently of this section, the power 
to appoint a guardian ad litem for an infant defendant. It 
may at any time during the progress of the cause, for suf- 
ficient reason looking to the proper protection of the in- 
fant’s interests, remove a guardian theretofore appointed 
and name some other person. We can see no good reason 
why the clerk who acts as and for the court, may not do 
the same in special proceedings pending before him. The ob- 
ject to be obtained is the protection of the infant, whose 
interest is the special care of the court; the guardian ad 
litem is the officer of the court, and we can see no good rea- 
son or conflict with well-settled principles why it may not 
for any good reason appoint such guardian.” 

When Husband Need Not Appear. — Where an infant 
feme covert cestui que trust who has no general guardian, 
appears in a proceeding for the appointment of a trustee by 
guardian ad litem, the husband need not appear. Roseman 
v. Roseman, 127 N. C. 494, 497, 498, 37 S. E. 518. 

Ward Protected by Court.—Where a guardian ad litem 
has been duly appointed to represent a party, who is under 
disability, in an action, the court will protect his interest, 
and though our statute specifies that a summons must be 
served on such persons, no practical harm would result 
therefrom to the ward where a guardian ad litem has been 
appointed, and he accepts the service of summons and pre- 
sumably performs his statutory duty; and the proceedings 
will not be declared void as to the ward when such has 
been done. Groves v. Ware, 182 N. C. 553, 109 S. E. 568. 

Return as Evidence of Service. — Where it is sought tou 
condemn the lands of an infant, such infant must defend 
by general guardian where one has been appointed; and 
where service of process has been made upon the general 
guardian, and it appears from the officer’s return of notice 
that service has been executed, upon the infant, such re- 
turn is sufficient evidence of its service to take the case 
to the jury upon the question involved in the issue. Long v. 
Rockingham, 187 N. C. 199, 121 S. E. 461. 

Decree Not Conclusive When Guardian Negligent of In- 
terest.—A decree for the sale of land in a special proceeding 
is not conclusive upon infant defendants who were nect 
served with process, but who were’ represented by a 
guardian ad litem, appointed before the petition was filed 
on nomination of plaintiff, and who filed an answer pre- 
pared for him at plaintiff’s instance and without inquiry as 
to the rights of the infant defendants. Gulley v. Macy, 81 
N. C. 356; Moore v. Gidney, 75 N. C. 34. 

Appointment on Day of Trial—Where a guardian ad 
litem for infants and incompetents is appointed on the day 
of trial, and such guardian accepts service and copies of 
the pleadings, and files his answer the same day, the judg- 
ment is irregular and may be declared void or set aside, 
Simms v. Sampson, 221 N. C. 379, 20 S. E. (2d) 554. 

Irregularities Cured.—The appointment of a guardian ad 
litem before service of summons upon the infant is an 
irregularity which may be cured by the service of summons 
upon the infant thereafter, and the filing of the answer of 
the guardian, etc. Dudley v. Tyson, 167 N. C. 67, 82 S. E. 
1025. 

Plaintiff Need Not Move for Appointment.—A plaintiff is 
not bound to move for the appointment of a guardian ad 
litem for an infant defendant; and his failure to do so is 
not such laches as will work a discontinuance of the action. 
Turner v. Douglass, 72 N. C. 127. 

When Change of Venue is Erroneous. — In an action 
against an infant who appears by an attorney, an order 
changing the venue is not irregular or void; it is erroneous, 
and may be reversed or vacated upon application of the in- 
Pa upon his arriving at age. Turner v. Douglas, 72 N. 
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Vacation of Irregular Judgment.—Where it appears that 
there was no service of process upon infant defendants, and 
no guardian was appointed to protect their interests, a 
judgment rendered against them is absolutely void ab 
initio, and may be set aside at any time for irregularity. 
Larkins v. Bullard, 88 N. C. 35, 36; Mason v. Miles, 63 N. 
C. 564. See also, Pearson v. Nesbitt, 14 N. C. 315; White v. 
Albertson, 14 N. C. 241. 

Judgment Not Subject to Collateral Attack.—Where infant 
defendants are served with a summons in proceedings for 
the partition of land and a guardian ad litem is appointed, 
a judgment affirming the sale cannot be set aside in a col- 
lateral proceeding for alleged fraud or irregularity. Smith v. 
Gray, 116 N. C. 311, 21 S. E. 200. 

Appointment Valid When Infant Not Regularly Served.— 
The appointment of a guardian ad litem is valid, although 
the infant has not been regularly served with process, but 
has only accepted service thereof. Cates v. Pickett, 97 N. C. 
pi Wh aes Deb 

Jury Trial Waived.—It is competent for the attorney and 
guardian 2d litem to waive a jury trial for infants, even 
where they have not been regularly served with summons. 
White v. Morris, 107 N. C. 93, 12 S. E. 80. 

Nominal Plaintiff Disqualified to Represent Infant. — 
A plaintiff of record, though nominal and made so without 
his consent, is utterly disqualified to appear for any infant 
defendants. His most faithful performance of duty and 
energetic and persistent defense, in every way commendable, 
and approved by the Court, do not relieve the impropriety of 
his appointment as guardian ad litem, so long as his name 
appears on the plaintiff side of the docket. Ellis v. Massen- 
Jojekgeay Loe Nea One BME ein Sp be 2c (0) 

Mere Colorable Interest Disqualifies. — A mere colorable 
interest, if at all adverse, is sufficient to disqualify either a 
guardian ad litem or his attorney from appearing for an 
infant defendant. Ellis v. Massenburg, 126 N. C. 129, 134, 
35.S. E. 240; Molyneux v. Huey, 81 N. C. 106. 

Supreme Court May Appoint.—The Supreme Court may 
appoint a guardian ad litem. Perry v. Perry, 175 N. C. 141, 
144, 95 S. E. 98; Robeson vy. Hodges, 105 N. C. 49, 11 S. E. 


263. 
Applied in Wyatt v. Berry, 205 N. C. 118, 170 S. E. 131; 
as to service on insane persons, in Hood y. Holding, 205 


N. C. 451, 171 S. EB. 633. 


§ 1-66. Appointment of guardian ad litem in 
actions begun by publication.—In all actions and 
special proceedings wherever any of the defend- 
ants are infants, idiots, lunatics, or persons non 
compos mentis, and it shall become necessary to 
serve the summons on said infants, idiots, luna- 
tics, or persons non compos mentis by publica- 
tion, it shall not be necessary to await the com- 
pletion of the service of summons by publica- 
tion before imoving for the appointment of a 
guardian ad litem for said infants, idiots, lunatics, 
or persons non compos mentis, but a guardian ad 
litem may be appointed on motion at the time of 
the issuance of the order of publication; and the 
service Of a summons, with a copy of the com- 
plaint or petition, can be made on the guardian 
ad litem retu>..able on the same date as the ia- 
fant defendants are required to appear in the 
notice of publication; and after ten days notice of 
said summons and complaint in special proceed- 
ings and after answer filed as prescribed in § 
1-65 under this article, the court may proceed 
in the same cause to final judgment and decree 
therein, in the same manner as if there had been 
personal service upon the said infant, idiot, luna- 
tic, or person non compos mentis, defendants, 
and any decree or judgment in the cause shall 
conclude the infant, idiot, lunatic, or person non 
compos mentis, defendants, as effectually as if he, 
or they, had been personally summoned. (1919, 
c. 246: C. S. 452.) 


Cross Reference.—As to service by publication, see § 1-98 


et sed, 
Cited in Hines v. Williams, 198 N. C. 420, 152 S. E. 39. 


§ 1-67. Guardian ad litem to file answer.— When 
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a guardian ad litem is appointed, he shall file an 
answer in the action or special proceeding, ad- 
mitting or denying the allegations thereof. The 
costs and expenses of the answer, in all applica- 
tions to sell or divide the real estate of said in- 
fants, shall be paid out of the proceeds of the 
property, or in case of division shall be charged 
upon the land if the sale or division is ordered by 
the court, and, if not ordered, in any other man- 
ner the court directs. (Rev., s. 407; Code, s. 182; 
T8V0=i sec, 250,-Se420C. 25,453.) 


Minors Not Properly Represented Not Bound.—Where, in 
a proceeding to caveat a will, the interests of minors are in- 
volved, who are not properly represented, the issue cf 
devisavit vel non cannot be answered by consent of the 
parties to the action so as to bind the infants. Holt v. 
Ziglar, 159 N. C. 272, 74 S. E. 813. See also, Moore v. 
Gidney, 75 N. C. 34. 

Applied in Graham vy. Floyd, 214 N. C. 77, 197 S. E. 873. 


§ 1-68. Who may be plaintiffs—AIl persons 
having an interest in the subject of the action 
and in obtaining the relief demanded may be 
joined as plaintiffs, either jointly, severally, or 
in the alternative, except as otherwise provided. 
If, upon the application of any party, it shall ap- 
pear that such joinder may embarrass or delay the 
trial, the court may order separate trials or make 
such other order as may be expedient. (Rev., s. 
200 et OUdGuor isa. (bi s,0605 1981, °oe844 .’s. 
bse S.9458.) 


Cross References.—As to rules governing plaintiffs gener- 
ally, see § 1-57. As to suits for penalties, see § 1-58. As 
to what’ causes of actio:u may be joined, see § 1-123. 

Editor’s Note.—The Act of 1931 added all of this section 
appearing after the word “plaintiffs,” and omitted the 
phrase ‘‘except as otherwise provided’? formerly ending the 
section. This is a form of alternative pleading explained in 
9 N. C. Law Rev. 24. 

There May Be Several Plaintiffs Whose Interests Are 
Not Identical‘In & suit for damages to a truck where 
the cause of action of the individual plaintiff for damage 
to his truck, as well as the cause of action of the cor- 
porate plaintiff for the loss of his security by reason of 
the damage to said truck, both arose out of the same 
transaction or transaction connected with the same _ sub- 
ject of action, namely, the damage to the same _ truck 
proximately caused by the same negligent act of the same 
agent of the defendant, it was held that both parties could 
be joined as plaintiffs. Clearly both parties plaintiff had 
an interest in the subject of this action and in obtaining 
the relief demanded. Neither this section nor section 1-123 
requires, by word or by implication, that the causes of 
action of the party plaintiffs shall be identical. Wilson 
v. Horton Motor Lines, 207 N. C. 263, 264, 176 S. E. 750. 

The fact that the interests of plaintiffs are legally sev- 
erable, or not common or identical, is no bar to their 
joinder where they have a common interest in the subject 
of the action and the relief sought. Id. 

Trustee as Plaintiff. — A duly appointed trustee of a 
religious society may maintain an action for the removal 
of faithless or incompetent trustees, and compel them to 
convey the property held by them to the purposes tor 
which it was designed, and such trustee may also main- 
tain an action to set up a lost deed executed for the bene- 
fit of the cestui que trust. Nash v. Sutton, 109 N. C. 550, 
LAF Siete 7 Le 

Non-residents Not Barred. — Non-residents may be 
parties plaintiff in the courts of this state. Thompson v. 
Western Union Tel. Co., 107 N. C. 449, 456, 12 S. E. 427; 
Walters v. Breeder, 48 N. C. 64; Miller v. Black, 47 N. 
(342) 

Uninterested Party as Co-Plaintiff. — It is wholly im- 
material that an uninterested party is united with the true 
owner as plaintiff, in an action to recover a debt, because 
a reception of payment by either plaintiff would be with 
the assent of the other. Perkins v. Berry, 103 N. C. 131, 
132, 9 S. E. 621. 

Creditors as Plaintiff. — In Pelletier v. Saunders, 67 
N. C. 261, 262, Rodman J., who delivered the opinion; said, 
“In a proceeding for the sale of lands, the creditors are 
not necessary parties. Nevertheless, as they have an in- 
terest, as well in the taking of the administration accounts 
as in the terms on which the land shall be sold, and the 
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application of the proceeds, they must have a right to 


pe- 
come parties at some stage of the proceedings, and we 
cannot see that any inconvenience, or injury to any in- 
terest, can arise by allowing them to come in at the be- 
ginning, by commencing the proceeding.” See also, Ex 
parte Moore, 64 N. C. 90. 
Cited in Powell v. Smith, 216 N. C. 242, 4 S. B. (2d) 524. 
§ 1-69. Who may be defendants—All per- 
sons may be made defendants, jointly, sever- 


ally, or in the alternative, who have, or claim, 
an interest in the controversy adverse to the plain- 
tiff, or who are necessary parties to a complete 
determination or settlement of the questions in- 
volved. In an action to recover the possession of 
real estate, the landlord and tenant may be joined 
as defendants. Any person claiming title o. right 
of possession to real estate may be madc a party 
plaintiff or defendant, as the case requires, in such 
action. If the plaintiff is in doubt as tc the per- 
sons from whom he is entitled to redress, he may 
join two or more defendants, to determine which 
iseliable.« Revi, s4109 Codey siet-sC<~ Cu Ps s, 
Gi 10381, ¢.- 344/62 Gyaratoen 


Editor’s Note.—The Act of 1931 inserted the words ‘jointly, 
severally, or in the alternative’? appearing in the first sen- 
tence of this section, and added the last sentence. ‘This is 
a form of alternative pleading explained in 9 N. C. Law 
Rev. 24. 

Interest in Controversy. — In Wade vy. Sanlers, 70 N. 
C. 277, 278, Pearson C. J., while admitting the wording 
of the section to be very broad refused the construction 
of ‘any person may be made defendant who claims an 


interest in the controversy adverse to the plaintiff’ to 
mean “any person who claims an interest in the thing 


which is the subject of controversy.’’ as placed upon it by 
a Superior Court Judge. However, it would seem that 
cases subsequent to this decision have apparently given 
it a wider scope. Bryant v. Kenlaw, 90 N. C. 337, 342. 

This section contemplates that all persons necessary to 
a complete determination of the controversy, the matter in 
litigation, and affected by the same in some way, as be- 
tween the original parties to the action, may, in some in- 
stances, and must in others, be made parties plaintiff or 
defendant. But it does not imply that any persons who 
may have a cause of action against the plaintiff alone, or 
cause of action against the defendant alone, unaffected by 
the cause of action as between the plaintiff and defendant, 
may or must be made a party. It does not contemplate 
the determination of two separate and distinct causes of 
action, as between the plaintiff and a third party, or the 
defendant and a third party, in the same action. It is only 
when, as between the original parties litigant, other parties 
are material or interested, that it is proper to make them 
parties. McDonald vy. Morris, 89 N. C. 99, 100; Batchelor 
v. Macon, 67 N. C. 181, 184; Harkey v. Houston, 65 N. C. 
1377139: 

See also, Attorney-General v. Simonton, 78 N. C. 57, 59; 
Emry v. Parker, 111 N. C. 261, 264, 16 S. E. 236, and cases 
therein cited; Gregory v. Gregory, 69 N. C. 522, 526. 

It is not everyone who may have a remote interest in 
a cause who must be made a party, but it will suffice if 
those are before the court who are in a legal sense neces- 
sary to the determination or settlement of the questions 
involved. McCaskill v. Lancashire, 83 N. C. 393, 399. 

{t has been held that this section applies only when the 
person applying is connected in interest with one or the 
other of the parties, as co-tenant with the plaintiff or in 
privity with the defendant, or on claim of a common pos- 
session with them. Colgrove v. Koonce, 76 N. C. 363. See 
also, Harkey v. Houston, 65 N. C. 137, 138. 

Where alleged fraudulent conveyances are made to several 
grantees, they all have an interest in the subject-matter, 
and are necessary and proper parties in order to a final 
determination of the controversy. Dawson Bank vy. Harris, 
84 N. C. 206. 

Where an injury is caused by the separate action of 
several persons whose interests are adverse to the plaintitf, 
it is proper to join them as defendants in an action for 
damages. Long v. Swindell, 77 N. C. 176; Gill v. Young, 
82 N. C. 274, 276. 

Same—Judgment Creditors. — The judgment creditors of 
the decedent, having an interest in the sale of realty to 
make assets to pay debts, are such necessary or proper 
parties as to entitle them to intervene in the proceedings 
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of the executor, and make themselves parties before final 
judgment. Wadford v. Davis, 192 N. C. 484, 485, 35 S. E. 
353. 

Under this section and section 1-73, a court has power 
to allow a judgment creditor of a corporation to interplead 
to an action in the nature of a quo warranto brought by 
the Attorney-General to annul and vacate the charter of 
the corporation. Attorney-General v. Simonton, 78 N. C. 
S76 

A creditor of the deceased has a right, to come in and 
be made a party defendant, for the purpose of excepting to 
an admeasurement of dower, in the course of a petition by 
the widow. Ex parte Moore, 64 N. C. 90, 91. 

Same—Plaintiff in a Creditor’s Bill. — A plaintiff in a 
creditor’s bill may join causes of action for the recovery of 
an indebtedness not theretofore reduced to judgment; for 
the removal of an insolvent trustee; for the appointment 
of a receiver; to declare a conveyance to the creditor of the 
principal defendant void, and that a prior mortgage shail 
be foreclosed and the surplus money applied to the debts 
of the other creditors, and persons having an interest ia 
these several causes of action should be made parties de- 
fendant. LeDuc v. Brandt, 110 N. C. 289, 14 S. E. 778. 

Same — Wife as Defendant. — Where the plaintiff 
bought at an execution sale the interest of the husband in 
land claimed by the wife and whereon both resided, she was 
held entitled to come in and defend her estate and their 
possession. Cecil v. Smith, 81 N. C. 285. 

Same—When Causes Are Separable. — Where there is 
no unity of design or concert of action, and the separate 
action of each defendant causes the single injury, the share 
of each in causing it, is separable and may be accurately 
measured. In such case the jury can properly assess sev- 
eral damages. Long v. Swindell, 77 N. C. 176. 

Necessary Parties. — The law does not allow unneces- 
sary and improper parties to be brought into an action. 
The plaintiff has the right to have his action tried upon 
its merits, uninfluenced and unaffected by persons who 
have no concern in it. McDonald v. Morris, 89 N. C. 99, 


102. 
In an action against the vendee under a conditional 
sales contract the joinder of one claiming title as pur- 


chaser for value from the vendee is not objectionable, the 
subject of the action being the same, and the claimant 


in possession being a necessary party to the action. An- 
drews Music Store v. Boone, 197 N. C. 174, 148 S. KE. 39. 
Same—Removal of Cause to Federal Courts. — A _ non- 


resident defendant surety of a contractor for the comple- 
tion of the building may not remove the cause from the 
state to the federal court upon the ground that the resi- 
dent defendants were not necessary parties to the determi- 
nation of the controversy. Morgantown vy. Hutton, ete., 
Co., 187 N. C. 736, 122 S. E. 842; Cited in Jackson County 
Bank v. Hester, 188 N. C. 68, 123 S. E. 308. As to who 
are necessary parties, see § 1-57 and notes thereto. 

Landlord and Tenant — When Two Persons Claim as 
Landlord. — Where two parties, each claiming to be land- 
lord of a tenant in possession, and one sues, the other has 
an interest in the controversy and may be admitted to de- 
feat the action. Rollins v. Rollins, 76 N. C. 264. 

Same—Defenses of Landlord. — Under the provisions of 
this section, a landlord let in to defend in a civil action 
for the recovery of land is not restricted to the defenses 
to which his tenant is confined, nor is this principle varied 
by the circumstance that the plaintiff is the purchaser at 
execution sale against such tenant, and that the latter 
was in possession at the date of the sale and of the com- 
mencement of the action. Maddrey v. Long, 8 N. C. 383, 
385; Isler v. Foy, 66 N. C. 547. 

Action to Recover Land—Joint Owner Made Party De- 
fendant. — In an action to recover land a third party, claim- 
ing to be joint owner with defendant, has the right, on 
affidavit, to be let in as a party defendant. Lytle v. Bur- 
gin, 82 NieC. 301, 303. 

Same — Purchaser under Mortgage 
Keathly v. Branch, 84 N. C. 202, the 
and the purchaser of the land sold 
was allowed to come in and set up his own title. 

Same—Action against Administrator. — Where a_ suit 
was pending by the next of kin against an administrator 
for the distribution of the estate in his hands, and the de- 
fendant died, the action could not be continued by the 
next of kin, and the court had no power to allow an admin- 
istrator de bonis non to be made a party plaintiff in the 
pending action. Merrill v. Merrill, 92 N. C. 657. 

Same—Undivided Interest in Lands. — One who claims 
an undivided interest in lands in proceedings to sell them 
and divide the proceeds among tenants in common and te 
pay debts, etc., may be properly made a party to such pro- 
ceedings. McKeel v. Holloman, 163 N. C. 132, 79 S. E. 445. 


Sale as Party. — In 
mortgagor was sued, 
under the mortgage 
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Same—Adverse Holder to Title to Both Parties. — In an 
action for the recovery of real estate, a third person who 
claims title paramount and adverse both to plaintiff and 
defendant, should not be permitted to make himself a 
party to the action. Colgrove v. Koonce, 76 N. C. 363. 

Same—Authority of Clerk. — The clerk of the Superior 
Court, under the general provisions of this section, has 
the authority to permit persons claiming an interest in 
the land to be made a party defendant. Empire Mfg. Co. 
Vaaspurill, 169 %N.. (Cs 16185 8608, my 22, 

Parties for Purpose of Setting up Counterclaim.—Where 
a mother has placed her son in a sanitarium for treat- 
ment and is personally responsible for the services there- 
in rendered, in an action to recover therefor against her 
she may not qualify as guardian for her son and make 
herself and him parties for the purpose of recovering for 


him damages upon a counterclaim alleged to have been 
caused by malpractice, as such does not fall within the 
scope of the plaintiff’s cause of action, and she in ner 


capacity as guardian is not a necessary party under this 
section or § 1-73. Michigan Sanitarium, etc., Ass’n v. Neal, 
194 IN. AC 40 BOS wae Sate 

Before allotment of dower is made in the lands of a de- 
ceased husband dying intestate his heirs at law should be 
made parties plaintiff or defendant. Holt v. Lynch, 201 N. 
C. 404, 160 S. E. 469. 

Surety.—Where a contractor gives a surety bond for the 
faithful performance of a contract for the cutting of timber, 
it is not necessary to first ascertain by action or otherwise 
the amount of the liability of the contractor before uniting 
his surety as a party to an action for damages for its 
breach, the surety being a proper party for the complete 
determination or settlement of the question involved. Wat- 
son v. King, 200 N. C. 8, 156 S. E. 93. 

Junior Mortgagee.—In an action to set aside a sale un- 
der a deed of trust the junior mortgagee should be made 
a party. Lockbridge v. Smith, 206 N. C. 174, 173 S. E. 26. 

Assignee of Judgment and Levying Officer.—In an action 
against the makers of a note and to have a judgment ob- 
tained by one of the makers against the payee applied to 
the payment of the note, it was held that the assignee of 
the judgment and the sheriff, who was about to obtain 
execution on the judgments, were properly made parties 
defendant. The principal relief sought was against the 
makers and the relief sought against the other defendants 
was but incidental. North Carolina Joint Stock Land 
Bank vy. Kerr; 206° IN; C. 610,175 ‘S. E; @02: 8 

In an action against a stockholder in an insolvent bank 
to collect the statutory assessment on his stock parties who 
had contracted to pay the liabilities of the bank in case of 
insolvency and save the stockholders from liability should 
have been made parties defendant on motion of defendant 
stockholder. Hood v. Burrus, 207 N. C. 560, 178 S. E. 362. 

Joinder of Beneficiaries in Deeds of Trust-—In an arz- 
tion by a judgment creditor to set aside alleged fraudu- 
lent conveyances of property by deeds of trust and mort- 
gages as made to hinder, delay and defraud him in the 
collection of his judgment under execution, the joinder 
therein of the grantees and beneficiaries in the deeds 1s 
not objectionable as a misjoinder and demurrer to the 
complaint alleging such conveyances entered on the 
ground of misjoinder of causes and parties, and that it 
failed to state a cause of action is properly overruled. 
Moorefield v. Roseman, 198 N. C. 805, 153 S. E. 399. 


Action against Town or Officials.—Plaintiff sought to re- 
cover against a town on a contract or, if the town were not 
liable on the contract, to recover against individual defend- 
ants as mayor and clerk, for wrongfully inducing him to 
enter into an unauthorized contract. It was held that the 
facts alleged were not in the alternative, but that the com- 
plaint alleged a series of transactions forming one whole 
and connected story, and under the provisions of this sec- 
tion, plaintiff, being in doubt as to those from whom he 
is entitled to redress, may seek to recover of defendants 
in the alternative under § 1-123, and defendants’ demurrer 
for misjoinder of parties and causes is properly overruled. 
Peitzman v. Zebulon, 219 N. C. 473, 14 S. E. (2d) 416. 


Review on Appeal.—The action of the trial judge in making 
necessary parties to an action is reviewable on appeal, and 
the making of proper parties is addressed to his sound dis- 
cretion and not reviewable. Williams v. Hooks, 200 N. C 
419, 157 S. E. 65. 

Applied in State v. Griggs, 219 N. C. 700, 14 S. BE. (2d) 
836, 

Cited in Jeffreys v. Hocutt, 195 N. C. 339, 344, 142 S, 
E. 226; Mack Truck Corp. v. Wachovia Bank & Trust Co; 
199 N, C, 203, 154 S. E. 42; Shemwell v. Lethro, 198 N. C. 
346, 151 S. E. 729; Andrews Music Store v. Boone, 197 N. C. 
174, 148 S. E. 39; Robertson v. Robertson, 215 N. C. 562, 2 
S. E. (2d) 552; Ebert v. Disher, 216 N. C. 36, 3 S. E. (2d) 
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301; Powell v. Smith, 216 N. C. 242, 4 S. E. (2d) 524; Rid- 
dick v. Davis, 220 N. C. 120, 16 S. E. (2d) 662; Bost v. 
Metcalfe, 219 N. C. 607, 14 S. E. (2d) 648, 


§ 1-70. Joinder of parties; action by or against 
one for benefit of a class.—Of the parties to the ac- 
tion, those who are united in interest must be 
joined as plaintiffs or defendants; but if the con- 
sent of any one who should have been joined as 
plaintiff cannot be obtained, he may be made a de- 
fendant, the reason thereof being stated in the 
complaint. When the question is one of a com- 
mon or general interest of many persons, or where 
the parties are so numerous that it is impracticable 
to bring them all before the court, one or more 
may sue or defend for the benefit of all. Any and/ 
or all unincorporated, beneficial organizations, fra- 
ternal benefit orders, associations and/or societies, 
or voluntary fraternal beneficial organizations, or- 
ders, associations and/or societies issuing certif- 
icates and/or policies of insurance, foreign or do- 
mestic, now or hereafter doing business in this 
state, shall have the power to sue and/or be sued 
in the name commonly known and/or used by 
them in the conduct of their business to the same 
extent as any other legal entity established by law, 
and without naming any of the individual mem- 
bers composing it: Provided, however, this sec- 
tion shall apply only in actions concerning such 
certificates and/or policies of insurance. (Rev., s. 
iin oder geo @ Gan. ss .62001933> on 182 eC. 
S. 457.) 


Cross References.—As to real parties in interest, see § 1- 
57. As to plaintiffs and defendants generally, see §§ 1-68, 
1-69. As to amendments to proceeding by adding or strik- 
ing out parties, see § 1-163. 

See note under § 1-123. 

Editor’s Note.—The last sentence of this section, relat- 
ing to unincorporated, beneficial organizations, fraternal or- 
ders, etc., was added by Public Laws 1933, c. 182. 

Parties Not Necessary to Determination.—See note un- 
der § 1-127. 

Persons in Interest. — Persons in interest are necessary 
parties to a final adjudication. Meadows v. Marsh, 123 
OS Mel SO., 103.0315 Se euky. 4/0. 

But it is necessary as a rule that all defendants have a 
responsible interest; a judgment that determines points of 
law adverse to a person, is not sufficient ground for mak- 
ing him defendant. Clark v. Bonsal & Co., 157 N. C. 270, 
72 S. E. 954. 

Where the stockholders of an insolvent bank authorize 
the trustee of the bank to bind them individually, but not 
jointly, for money to be borrowed on their credit and agree 
to repay the same in proportion to the amount of the stock 
held by each, they are properly joined as defendants in an 
action to recover money so lent, since the subject of ac- 
tion is of common and general interest. Hanover Nat. 
Bank v. Cocke, 127 N. C. 467, 37 S. E. 507. 

No Consolidation Where Parties Not United in Interest.— 
An action in the nature of quo warranto was instituted by 
the person elected to the office by the municipal aldermen 
against the person previously elected to the office by the al- 
dermen, to try title to the office. Another action was in- 
stituted by a taxpayer against the town and its aldermen 
to restrain them from paying the emoluments of office to 
the person elected by them upon the contention that the 
person previously elected to the office by the aldermen and 
discharging the duties of the office, was entitled to the emol- 
uments thereof up to the time he surrendered possession of 
the office. Held: Neither the parties nor the purposes of 
the two separate causes of action are the same and the 
respective plaintiffs therein are not united in interest, and 
therefore the causes cannat be joined in the same action un- 
der this section. Osborne v. Canton, 219 N. C. 139, 13 S. 
B. (2d) 265. 

Where the parties are not the same, the purposes are not 
the same, the plaintiffs are not united in interest, and sep- 
arate causes of action are alleged, two causes of action 
cannot be joined. Osborne v. Canton, 219 N. C. 139, 147, 
gies. ci, (2d), 265. 

Representation of Community by Members.—Where prop- 
erty was conveyed to trustees for use as a community house 
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or playground for the benefit of the residents of the com- 
munity, and an action was instituted involving title to the 
property in which representative members of the com- 
munity were made parties, the judgment in the action is 
binding upon the minors and all members of the community 
not made parties under provision of this section for class 
representative. Carswell v. Creswell, 217 N. C. 40, 7 S. 
FE. (2d) 58. 

Breach of Trust. — The principal actress in a breach of 
trust and fraud, must be joined with the other defendants, 
alleged to have concurred with her as coadjutors. Paxton 
Vv... Wood, csse Ne AG. 0 11.5; 

Will Not Yet Established. — One who claims under a 
will, which is not established, must have before the court 
all the parties interested, to establish it. Thompson v. 
Applewhite, 16 N. C. 460. 

Joint Contractors. — If a quarry company and a stone 
company contracted jointly to furnish rock, both compa- 
nies were interested in an action to recover the amount 
due to each company, and were properly joined as plaintiffs. 
Balfour Quarry Co. v. West Const. Co, 151 N. C. 345, 
oy Ro pal eA WA 

A petition to vacate a grant, brought against a person 
in possession by purchase from the original grantee, where 
such grantee is not before the court, will be dismissed. 
Tyrrell v. Logan, 10 N. C. 319. 

When Wife an Unnecessary Party. — A wife is an un- 
necessary party to a bill to set aside a deed for her land, 
fraudulently procured from her husband alone, her right 
being unaffected by the conveyance. Browning v. Pratt, 
ie N wee 44 

The executor, and not the heirs, represents the estate 
where land is directed by will to be sold and converted into 
money, and the latter are not necessary parties to a suit 
concerning the disposition of and charges on such estate. 
Harris v. Bryant, 83 N. C. 568. 

It is not necessary to join as parties the heirs of a 
deceased tenant in common who disposed of his interest 
in the common property pendente lite. Dawkins v. Daw- 
icing, 93 NA vC.a283. 

Ulterior Legatees as Parties. — In an action against an 
executor, the ulterior legatees should be parties where it 
is sought to charge him with a fund arising out of a sale 
of land under a power in a will, the land being bequeathed 
to plaintiff for life, and after his death to his children, with 
a remainder over in case of his death without children. 
Peacock v. Harris, 85 N. C. 147. 

Donee in Suit by Donor. — A deed by a feme covert con- 
veying slaves to her after the death of the donor, creates 
an interest which survives to her, after the death of her 
husband, and she is a mecessary party to a bill by him, 
seeking relief upon her title. Kornegay v. Carroway, 17 
Ni aGee dose 

Unconnected Parties with Common Interest. — When 
several persons, although unconnected with each other, 
are made defendants, a demurrer will not lie if they have 
a common interest centering in the point in issue in the 
cause. Virginia-Carolina Chemical Co. vy. Floyd, 158 N. C. 
455, 74.92, H..2465. 

Joinder Necessary to Disposition of Cause. — Demurrer 
for misjoinder of parties is properly overruled, where it 
appears that the two defendants are so intimately con- 
nected with the transactions that it would be almost im- 
possible to investigate any of the grounds of complaint un- 
less both are made parties. Oyster v. Iola Min. Co., 140 
IN: (Cy6135,0 52) Sa ee: 

Insolvency of Defendant. — Mere insolvency of a defend- 
ant can not alone determine the right of a plaintiff to join 
him with others in an action for tort, if he is liable, since 
the test is in the validity of the cause of action and the 
good faith of the plaintiff in making the joinder, and in- 
solvency does not destroy the remedy, but merely effects 
the prospects of collection. Hough v. Southern R. Co., 144 
Nig (Ci 0692. 57 See a6. F 

Party Unheard of for Years. — Where a person con- 
cerned in interest is stated in the bill to have moved away 
and not since heard of for many years, so that he cannot 
be served with process, that is a good reason as between 
third parties for not making him; and the court will proceed 
to a hearing notwithstanding. Ingram vy. Lanier, 2 N. 
VyAB 

Tenant in Common May Sue Alone. — One tenant in 
common may sue without joining his cotenants for the 
recovery of the possession of the common property. Thames 
v. Jones, 97 N. C. 121, 1 S. E. 692. See also, Wilson v. 
Arentz, 70 N. C. 670. 

Suit against .Unincorporated Society. — This section per- 
mitting the joinder of parties and recognizing representa- 
tion by common interests, cannot have application to an 
attempted suit against an unincorporated society, when no 
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individual has been made a party defendant, or appears to 
defend the action in behalf of himself or other members of 
the society. Tucker v. Eatough, 186 N. C. 505, 120 S. E. 57. 

An unincorporated labor union is without capacity to sue 
or be sued in the name of the association, since in law it 
has nc legal entity, and there being no statutory provi- 
sions enabling it to sue or be sued as an association, since 
this section and § 1-97 apply only to suits by or against 
mutual benefit associations on certificates or policies of in- 
surance. Hallman v. Wood, Wire, etc., Union, 219 N. C 
(26, 15S Hem (2d) 9361. 

Action by Member of Congregation. — Where, there is 
no higher governing body in any denomination than the 
congregation, every member has such a beneficial interest 
as would enable him, in behalf of his brethren and asso- 
ciates, to maintain an action to restore a lost title deed 
for the church at which he worships, and for the removal 
of trustees who have attempted to defraud their bene- 
ficiaries, and for the substitution of others or the adjudi- 
cation that the title is in the congregation at large. Nash 
Vamoutton, LOQMNjiCs 55059553,0140S. 6B 775 

A complaint in an action by the state on the relation of 
certain parties claiming to be school trustees against de- 
fendants, also claiming to be such officers, is not subject 
to demurrer for misjoinder of parties because of no commu- 
nity of interest between plaintiffs; their terms being sepa- 


rate and distinct. School Trustees v. Baker, 164 N. C. 
382, 80 S. E. 415. 
That the defendants have separate defenses does not 


affect the plaintiff’s right to sue them jointly, if he has a 
cause of action against them in which they may be prop- 
erly joined. Davis v. Rexford, 146 N. C. 418, 59 S. E. 1002. 

One having a joint and several cause of action in tort 
against several may sue such of them as he may elect. 
Gudger v. Western, etc., R. Co., 87 N. C. 325. 

Consent of Proper Plaintiff. — Notice to a person to 
show cause why he should not be made a party was an 
invitation to make him a party plaintiff if he chose, or 
notice to make him a party defendant in invitum. It was 
therefore a substantial compliance with the statute to serve 
such notice on him. Emry v. Parker, 111 N. C. 261, 264, 16 
S. E. 236; McCormac v. Wiggins, 84 N. C. 278. 

Same—Suit by Purchaser against Mortgagee. — A pur- 
chaser of land from a mortgagor upon consideration that 
the former pay off the mortgage, the amount of which 
the latter agreed to ascertain, but failed or refused so to do, 
may maintain his action against the mortgagee as a neces- 
sary party under this section as the mortgagee refused to 
be joined as a party plaintiff, for an accounting, in order 
that he may relieve the land from the lien of the mortgage, 
and remove the cloud upon his title. Elliott v. Brady, 172 N. 
CeeS28 9088S Bo 951: 

Same—Administrator d. b. n. — If an administrator de 
bonis non refuse to join as plaintiff; he must be made a 
party defendant. Hardy v. Miles, 91 N. C. 131; Wilson vy. 
Pearson, 102 N. C. 290, 9 S. E. 707. 

Necessity for Summons. — When additional parties 
plaintiff are made, no summons issues. because the plain- 
tiff is the moving party, and comes into court voluntarily. 
Reynolds v. Smathers, 87 N. C. 24; Jarrett v. Gibbs, 107 
N. C. 303, 12 S. E. 272. But if the party objects to ap- 
pearing as plaintiff and he is made a party defendant, un- 
der this section, he must be served with summons. Plem- 
mons v. Southern Improve. Co., 108 N. C. 614, 13 S. E. 188. 

Existence of Common Interest of Many Persons. — The 
construction of this section, ‘thas been established by the 
courts, and the rule is settled, as already stated, that where 
the question to be decided is one of common or general in. 
terest to a number of persons, the action may be brought 
by or against one or all the others, even though the parties 
are not so numerous that it would be impracticable to join 
them all as actual plaintiffs or defendants; but, on the 
other hand, when the parties are so very numerous that it 
is impracticable to bring them all into court, one may sue or 
be sued for all the others, even though they have no common 
or general interest in the question at issue, and the neces- 
sary facts to bring the case within one or the other of these 
conditions must be averred.’’ Bronson vy. Wilmington, N. C. 
Life Ins. Co., 85 N. C. 411, 414, quoting Pom. Rem. sec. 391. 
The cases of Glenn v. Farmers Bank, 72 N. C. 626; Von 
Glahi v. De Rosset, 81 N. C. 467, are cases sustaining the 
proposition here laid down. See also, Thames vy. Jones, 97 
ee OF 2 Bea ee sae 

The exception to the general rule that all persons in- 
terested in and to be affected by the determination of the 
suit must be made parties on one or the other side obtains 
when they “may be very numerous and 4t may be im- 
practical to bring them all before the court,” a rule pre- 
vailing in the former equity practice, and recognized by the 
express terms of this section. 
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C. Life Ins. Co., 8 N. C. 411, 414; Glenn v. Farmers Bank, 
72 N. C. 626; Foster v. Hackett, 112 N. C. 546, 554, 17 S. 
E. 426; Story Eq. Pl., sec. 122. 

But where one rests his right to sue alone in behalf of 
himself and others on the ground that the parties in in- 
terest are so numerous that it is impractical to bring them 
before the court, he must so allege. Foster v. Hackett, 
supra; Thames v. Jones, 97 N. C. 121, 1 S. E. 692; McMillan 
v. Reeves, 102 N. C. 550, 9 S. E. 449. ; 

Common Grantor of Plaintiff and Defendant Made Party 
Defendant after Mutual Mistake.—Where there is allega- 
tion of mutual mistake of the common grantor of the 
plaintiff and defendant, and of the plaintiff and defendant 
as grantees in the deeds simultaneously executed and de- 
livered to them by said grantor, it was held proper for the 
court to make the grantor a party defendant. Smith v. 
Johnson, 209 N. C. 729, 731, 184 S. E. 486. 

Cited in Bost v. Metcalfe, 219 N. C. 607, 14 S. E. 
648. 


(2d) 


§ 1-71. Persons severally liable—Persons sev- 
erally liable upon the same obligation, includ- 
ing the parties to bills of exchange and promis- 
sory notes, may all or any of them be included 
in the same action at the option of the plaintiff. 
(Rev; -s--412- Codes s: 1865 CC er gests Cao, 
458.) 


Cross Reference.—As to joint and several debtors, see § 
1-113. 

Makers and Endorsers of Bills and Notes. — The makers 
and endorsers of bills of exchange and promissory notes, or 
any of them, may be joined as defendants. Wooten y. 
Maultsby, 69 N. C. 462, 463. 

Judgment as a Merger.—Between the parties to an action 
wherein a judgment is rendered the judgment is a merger 
and the note or instrument sued upon is extinguished; but 
as to sureties or indorsers who are not parties to the judg- 
ment, there is no merger or extinguishment of the note or 


instrument. Bank yv. Eureka Lumber Co., 123 N. C. 24, 
27, ole Sse ky. O48: 
Action on Surety Bond. — In an independent action by 


plaintiff in claim and delivery to recover upon the defend- 
ant’s surety bond damages for the deterioration, etc., of the 
property wrongfully detained, the surety may be sued alone 
without joining the principal defendant in the former action. 
Moore v. Edwards, 192 N. C. 446, 135 S. E. 302. 

In an action against one surety on an official bond, the 
other sureties need not be joined. Brown v. McKee, 108 N. 
C. 387, 391, 13 S. E. 8 See also, Syme v. Bunting, 86 N. 
C. 175; Flack v. Dawson, 69 N. C. 42. 

Action for Trust Funds Loaned by Guardian.—Where a 
guardian lent trust funds to a firm of which he was a 
member and took their note payable to himself, it cannot 
be objected that the guardian is not made a party to a suit 
brought thereon by the husband of the cestui que trust, to 
whom the guardian had assigned it, as under this section, 
persons severally liable may all or any be included as de- 
fendants. Gudger v. Baird, 66 N. C. 438, 441. 

Action on Promissory Note.—Since the holder of a note 
niay sue any or all persons severally liable thereon, an 
endorser may not attack for fraud a judgment entered 
against ‘him on the note in a suit maintained by the maker 
in his capacity of administrator of the holder, in which 
suit he takes a nonsuit ageinst himself as maker of the 
note. Castleberry v. Sasser, 210 N. C. 576, 187 S. E. 761. 

Cited in Wachovia Bank, etc., Co. v. Black, 198 N. C. 
219, 151 55) 0 co. 


§ 1-72. Persons jointly liable—In all cases of 
joint contracts of partners in trade or others, 
suit may be brought and prosecuted against all 
or any number of the persons making such con- 
tracts,. (Rev.j's, 418: Code, 's. 187; Ro Caceakes: 
84° 1871-9) .c. 245.8.43.C, ». 459.) 

Editor’s Note.—Contracts made by copartners (or other 
joint obligors) were made separate by statute, and the 


plaintiff could sue one or more at his election without im- 
pairing his right to proceed against others afterwards, by 


the Revised Code, c. 31, sec. 84. This provision was not 
introduced into the C, C. P., and hence, the principle 
governing contracts as construed at common law was 
restored, The necessity for remedy arose. The omitted 


section, which in Merwin v. Ballard, 65 N. C. 168, was de- 
cided to have been repealed, was enacted at the session of 
the general assembly of 1871-72, c. 24, sec. 1, which was sec. 
187 of the Code, and now constitutes this section. See 
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Rufty v. Claywell, 93 N. C. 306, 308; and Merwin v. Ballard, 
supra. 

Effect.—In Rufty v. Claywell, 93 N. C. 306, 308, it was 
said: “The result is to render contracts joint in form, 
several in legal effect, and to neutralize, if not displace, 
those provisions which operate only upon contracts that are 
joint. * * * * That the contract possesses the two-fold 
quality of being joint as well as several in law, cannot 
render available provisions which, in terms, are applicable 
to such as are joint only. It is solely to remove the result- 
ing inconveniences of an action prosecuted to judgment 
against part of those whose obligation is joint only, tnat 
the remedy is provided, and it becomes needless when the 
obligation is several also. Such is the construction adopted 
in the courts of New York. Standard v. Mattin, 7 How. Pr. 
4; Lakey v. Kingan, 13 Abb. Pr., 192.” 

A firm in Maryland gave its promissory note to A signed 
in the name of the firm, and A sued one of the partners 
alone, he was permitted to do so, as this section does not 
affect the contract, but only extends the remedy. Palyart 
v. Goulding, 1 N. C. 691. 

Partnership Liability. — Members of a partnership are 
jointly and severally bound for all its debts; and because of 
the joint liability the creditor and each partner has a right 
to demand that the joint property shall be applied to the 
joint debts; and because of the several liability, a creditor 
may, at will, sue any one or more of the partners, Hanstein 
v. Johnson, 112 N. C. 253, 17 S. E. 155. See also, Daniel v. 
Bethell, 167 N. C. 218, 83 S. E. 307; Bain v. Clinton Loan 
NGS salle ON. , 6248, 12085 7.0 ds, 104; 

Where a judgment has been obtained in an action against 
a partnership and summons therein has been issued and 
served only on one of the partners, and the other has not 
made himself a party or taken proper steps by independent 
action to prevent it, execution may issue on the partner- 
ship property and on the property of the individual mem- 
ber who has been served with process. Daniel v. Betheli, 
J6ye NU GC. 218;°83 Sink... 307. 

Procedure in Partnership Actions.—Where a judgment is 
taken against two or three partners who are liable jointly 
and severally, the proper method to enforce the liability of 
the third partner is a new action and not a motion in the 
action in which such judgment was rendered, it is only when 
the liability is joint and not several that the motion in the 
cause is proper. Davis v. Sanderlin, 119 N. C. 84, 25 S. E. 
815. 

Cited in Jones v. Rhea, 198 N. C. 190, 192, 151 S. E. 255. 


§ 1-738. New parties by order of court.—The 
court either between the terms, or at a regular 
term, according to the nature of the controversy, 
may determine any controversy before it, when 
it can be done without prejudice to the right of 
others, but when a complete determination of the 
controversy cannot be made without the presence 
of other parties, the court must cause them to 
be brought in. When in an action for the re- 
covery of real or personal property, a person not 
a party to the action, but having an interest in its 
subject matter, applies to the court to be made a 
party, it may order him to be brought in by the 
proper amendment. A defendant against whom 
an action is pending upon a contract or for specific 
real or personal property, upon proof by affidavit 
that a person not a party to the action makes a 
demand against him for the same debt or property 
without collusion with him, may at any time be- 
fore answer apply to the court, upon notice to 
that person and the adverse party, for an order to 
substitute that person in his place, and to dis- 
charge him from liability to either, on his paying 
into court the amount of the debt, or delivering 
the possession of the property or its value to such 
person as the court directs. The court may make 
Such an order. (Rev., s..414; Code, s. 189; C. C. 
P., s. 65; C. S. 460.) 


Cross References.—As to amendments to proceeding by 
adding or striking out parties, in discretion of court, see 
§ 1-163. As to necessary and proper parties, see § 1-57 et 
seq. As to demurrer for defect of parties, see § 1-127, par- 
agraph 4. As to intervention in attachment, see § 1-471. 
As to intervention in claim and delivery, see § 1-482. 
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Court Brings in New Parties. — The court, to the end 
that substantial justice may be done, may before or after 
judgment direct the bringing in of new parties. Walker v. 
Miller, 139 N. C. 448, 5 S. B. 125,11. R. A. (N. S.) 157, 11 
Am. St. Rep 805; Bullard v. Johnson, 65 N. C. 436. 

{n General. — In construing the section of the Ohio Code 
which is practically identical with the first sentence of this 
section, the court, in 14 Ohio State Reports, 302, 306, holds 
that the language of the section is permissive with the 
exception of the last clause which is mandatory. Note the 
employment of the words “may” and ‘‘must’’? in the first 
sentence of this section. 

This section serves to confer upon the trial court the 
power if not as a matter of right, then as a matter in his 
discretion, to allow an intervener to claim property while it 
is still in custodia legis. Unaka, etc., Nat. Bank v. Lewis, 
203 N. C. 644, 166 S. EB. 800. 

Necessary Parties——When a complete determination of the 
matter cannot be had without the presence of other parties, 
the court must cause them to be brought in. McKeel v. 
Holloman, 163 N.:C. 132, 134, 79 S. E. 445; Maxwell v. Bar- 
ringer, 110 N. C. 76, 84, 14 S. E. 516; Parton v. Allison, 111 
N. C. 429, 431, 16 S. E. 415; Kornezay & Co. v. Farmers, 
etc., Co., 107 N. C. 115, 117, 12 S. E. 123; Burnett v. Lyman, 
141 N. C. 500, 54 S. E. 412; Barbee y. Cannady, 191 N. & 
329, 132 S. HB. 572; Fry v. Pomona Mills, 206 N. C. 768, 
175 Sy. kab: 

It is the duty of the court to bring in all parties nec- 
essary to a complete determination of the controversy. 
State v. Griggs, 219 N. C. 700, 14 S. HE. (2d) 836. 

Persons Entitled to Intervene.—A claimant under another 
title to land in dispute between parties to a suit cannot in- 
tervene. Asheville Division v. Aston, 92 N. C. 588; Keathly 
v. Branch, 84 N. C. 202; Bryant v. Kinlaw, 90 N. C. 337, 341. 

The right of an outside claimant to intervene is well 
settled by precedent, and, if not directly authorized by 
statute, subserves the general policy of the new system 
which aims to adjust in one action, wien practicable, con- 
flicting claims to the same property. Sims v. Goettle 
Bros., 82 N. C. 269, 271. 

A party may intervene who has an interest in the con- 
troversy, but not when he claims an interest in the thing 
which is the subject of controversy. Wade v. Sanders, 70 
N. C. 277; Asheville Division v. Aston, 92 N. C. 588, 589. 

But when the action is for the recovery of real or personal 
property, a person not a party to it, who has an interest 
in the subject-matter of the actior, may, upon his applica- 
tion, be made a party by proper amendment. Kornegay & 
Cg. vy. Parmers, etc:, Co, 107 N5cCy 15, 117, 12 SEP 123; 

The right of interpleader given by this section was in- 
tended to apply to a controversy or action properly con- 
stituted in court. Bates . Lilly, 65 N. C. 232, 233; Millikan 
v. Fox, 84 N. C. 107, 108, 109. 

Necessity Must Clearly Appear.—An order to bring addi- 
tional parties into an action will not be granted until the 
necessity for making them parties clearly appears. Lee v. 
Eure, 92 N. C. 283. 


To Order New Process.—A court has no power to order 
a new process to bring in a new defendant during the 
pendency of a suit. Camlin v. Barnes, 50 N. C. 296. 

To Validate Action by Making Necessary Parties.—The 
court has no authority to correct a pending action, that can- 
not be maintained, into a new one by admitting a new party 
plaintiff solely interested, and allow him to assign a new 
and different cause of action, if the defendant shall object. 
There is neither principle, nor statute, nor practice that 
allows such a course of procedure. An action separate and 
distinct from the pending one, must be begun according to 
the ordinary course of procedure. Merrill v. Merrill, 92 
N. C. 657, 665; Turner v. Turner, 96 N. C. 416, 2 S. E. 51. 


Consent of the Parties.—Unless by consent of the parties, 
only such new parties can regularly be admitted, by amend- 
ment, to the action as are necessary to its proper determina- 
tion; but, where defendants do not object to such amend- 
ment introducing new plaintiffs, their assent is to be taken 
as implied. Richards v. Smith, 98 N. C. 509, 4 S. E. 625. 

Determination of Right Preliminary to Proceeding with 
Suit.—Where one is entitled, as a matter of right, to in- 
tervene in a suit and applies for leave to do so, it is error 
to proceed with the case until the question of such right is 
determined. Jones v. Asheville, 116 N. C. 817, 21 S. E. 691, 
citing Keathly v. Branch, 84 N. C. 202. 

Pleadings—Amendments by the court to the complaint, 
and the bringing in of new parties, which merely broadens 
the scope of the action so as to take in the whole controe- 
versy for its settlement in one action, and made without 
substantial change in the action as originally constituted, do 
not change the original cause, but are within the contem- 
plation of our statute, and may be allowed by the court. 
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Lumberman’s Mut. Ins Co. vy. Southern R. Co., 179 N. C. 
2555 "102" 'S. yn alee 

On appeal to the superior court in summary ejectment 
brought by the rental agent of the owner of the property, 
the trial court has the power to allow an amendment mak- 
ing the owner of the property a party plaintiff and to allow 
it to adopt the pleadings and affidavits filed by its rental 
agent, and although the rental agent is not a necessary 
party, it is a proper party, whose continuance in the case 
is a matter within the discretion of the trial court and not 
subject to review. Choate Rental Co. v. Justice, 212 N. 
Cre 520341981 —S.: ys 817; 

A party permitted to intervene under its claim of an in- 
terest in the subject matter of the action, must file its plead- 
ing to be entitled to an adjudication of its rights. Sykes v. 
Wetna Ins Go. 2ZIGON. iG. 353,94°S. Ue. (20) (875, 

A Partner Made a Party after Judgment. — Where a 
partner was not served with summons, he may be made a 
party after judgment is rendered, and then execution may 
issue against his separate property. Daniel v. Bethell, 167 
NEMO 218; s85eSs hess: 

Proceedings Supplemental to Execution. — Proceedings 
supplemental to execution are in the nature of a creditor’s 
bill, and it being the policy of the law to settle the entire 
controversy in one action, it is not error to permit a third 
party to interplead and assert title to the property which is 
sought to be subjected. Munds y. Cassidey, 98 N. C. 558, 
CT Be mie eae ase. 

Action for Conveyance of Land.—During the pendency of 
an action relating to land between P and C, in which there 
was subsequently a decree directing P to convey the land to 
C upon the payment by the latter of the balance of the pur- 
chase money, P conveyed to other parties; thereafter C 
brought suit for the land against P and his grantees, who 
were in possession: Held, that P was not a necessary party, 
and it was not error to allow plaintiff to enter a nonsuit as 
to P, the grantor of the other defendants. Carr v.: Alex- 
ander, d12 Na. Gr 78oed7eS ors. 

Real Owners as Parties in Action between Lessor and 
Lessee.—Where lessors sued lessees for rent, and the latter 
showed, as a counter claim, that the lessors had no right 
to make the lease, and that the real owners thereof had 
brought suit against one of t]= lessees, and would recover 
damages for its use during such lease, the persons claim- 
ing as real owners should be made parties to the action. 
Mckesson v. Mendenhall, 64 N. C. 286. 

In an action to set aside a deed to a purchaser at a fore- 
closure of a tax sale certificate, the purchaser at the sale, 
the owners of the property and all persons having any in- 
terest in the property should be made parties for a com- 
plete determination of the controversy. Buncombe County 
voubenland, 206 N. €; 299) 1735S. Bis 609; 

Limitation of Parties.—The statute does not confer the 
power’ to make parties to actions generally, but it desig- 
nates particularly a variety of classified cases in which it 
may be done, thus clearly indicating a limitation upon the 
power conferred, and recognizing its importance to the 
original parties to the action. Who shall and who shail 
not be made additional parties, are questions in many cases 
of serious moment, and we can see no reason why the de- 
cision of a question of law, arising in the exercise of the 
power to make it, shall not be reviewed like the decision of 
any other question of law affecting the merits in the prog- 
ress of an action. ‘There is nothing in the statute or in the 
nature of the power that forbids it, and justice may re- 
quire it. Merrill v. Merrill, 92 N. C. 657, 660. 

When Trustee is Necessary Party.—Where the plaintiff 
claims under a voluntary conveyance made by cestui que 
trust, he cannot, in any form of action, obtain the legal title 
and possession until the trustee is made a party, which 
may be done under this section. Matthews v. McPherson, 
6S Ne CFA: 

Action against Sheriff—When a sheriff has money in 
his hands raised under executions against the same defend- 
ant, in favor of two or more different creditors, and the 
money is claimed by one of the creditors, to the exclusion 
of the others, he may, for the purpose of asserting his 
claim, obtain a rule against the sheriff, and under this sec- 
tion cause the other creditors to be brought in by notice. 
Dewey v. White, 65 N. C. 225. 

After Nonsuit.—No one can be made a party to an ac- 
tion after nonsuit therein. Shell v. West, 130 N. C. 171, 41 


S. FE. 65. 
Quoted in Peterson v. McManus, 208 N. C. 802, 182 S. 
E. 483; Bynum v. Fidelity Bank, 219 N. C. 109, 12 S. E. 


(2d) 898. 

Cited in Shemwell v. Lethco, 198 N. C. 346, 348, 151 S. 
E. 729; Mack Truck Corp. v. Wachovia Bank & Trust 
Co., 199 N. C. 203, 154 S. E. 42; Bost v. Metcalfe, 219 N. 


C. 607, 14 S. E. (2d) 648, 
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§ 1-74, Abatement of actions—1. No action 
abates by the death, or disability of a party, or by 
the transfer of any interest therein, if the cause 
of action survives, or continues. In case of death, 
except in suits for penalties and for damages 
merely vindictive, or in case of the disability of 
a party, the court, on motion at any time within 
one year thereafter, or afterwards on a supple- 
mental complaint, may allow the action to be 
continued, by, or against, his representative or 
successor in interest. In case of any other trans- 
fer of interest, the action shall be continued in 
the name of the original party, or the court may 
allow the person to whom the transfer is made 
to be substituted in the action. 


2. After a verdict is rendered in any action for 
a wrong, the action does not ubate by the death 
of a party. 


3. At any time after the death or disability of 
the party plaintiff, the court in which an action 
is pending, upon notice to such persons as it di- 
rects and upon application of any person aggrieved, 
may order that the action be abated, unless: it is 
continued by the proper parties, within a time 
to be fixed by the court, not less than six nor 


more than twelve months from the granting of 
the order. 


4. No action against a receiver of a corporation 
abates by reason of his death, but, upon sugges- 
tion of the facts on the record, it continues 
against his successor, or against the corporation 
In Case a new receiver is not appointed. (Rev., s 


415; Code, s. 188; 1901, c. 2, s. 85: C. C, IPR st 64: 


RPCLG As: @s"e 26 Paereec ens 461.) 


Cross References.—As to survival of actions, see § 28-172 
As to actions which do not survive, see § 28-175. As to re- 
ceivers for corporations, see § 55-147 et seq. 

Section Changes Common Law Rule.—The rule of the 
common law that a personal right of action dies with the 
person has been changed by this and § 28-172 and, except in 
the Instances specified in § 28-175, an action originally main- 
tainable by or against a deceased person is now maintain- 
able by or against his personal representative. Suskin y 
Maryland Trust Co., 214 N. C. 347, 199 S. E. 276. : 

The discretion conferred by this section is a sound dis- 
cretion to be exercised where the circumstances render it 
proper that the action be prosecuted in the name of the 
transferee rather than in that of the original plaintiff: and 
one circumstance calling for the exercise of the discretion 
is the fact that the transferor, as in this case has parted 
with all interest to the transferee, since § 1-57 requires that 
the action be prosecuted in the name of the real part 
in interest. Hood vy. Bell, 84 F. (2d) 136. ¥ 

Death of a Party.—No action abates with death except as 
herein provided. Wood v. Watson, 107 N. C. 52, 55, 12 SF75 
49; Sledge v. Reid, 73 N. C. 440, 443; Baggarly & Calvert, 
70 N. C. 688, 689. ‘ 

In case of death, except in suits for Penalties and for 
damages merely vindictive, the court, on motion, may al- 
low the action to be continued by or against the personal 
representative of the deceased. Shields v. Lawrence, 72 N 
C. 43, 45; Latham v. Latham, 178 N. C. 12 100 S. E. BL 
; If a defendant to a cause in the Supreme Court die pend. 
ing the suit there, his representative may be made a party 
te process from that court. Justices vy, Crawford, 8 N. C 
_Actions for Penalties—‘The court has no power in ac- 
tions for penalties to make the personal representative of a 
deceased defendant a party, and in this condition of the rec- 
ord the action must abate.’’ Wallace v. McPherson, 139 N 
C. 297, 51 S. E. 897. : : 

Where an action was brought against the administrator 
of a clerk on his official bond, for the penalty, for issuing a 
writ without requiring security to the protection of the bond 
the court held that the right to sue for the penalty abated 
at the death of the clerk. Fite v. Lander, 52 N. C. 247 

Continuance of Action.—In case of death, the court at 
any time within One year thereafter or afterwards on a 
supplemental complaint, may allow the action to be con- 
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tinued by or against his representative or successor in in- 
terest. Pennington v. Pennington, 75 N. C. 356, 359. 

State’s Action upon Official Bond.—In an action brought 
by the state upon official bonds, the relator is but an agent 
of the state in seeking to recover the moneys due, and if he 
dies or goes out of office the action does not abate. Davea- 
port v. McKee, 98 N. C. 500, 508, 4 S. E. 545. 

Petition to Make Assets.—An administrator d. b. n. can- 
not be compelled by the creditors of an estate to proceed 
with a petition to make assets begun by the former admini- 
strator, deceased. Brittain v. Dickson, 111 N. C. 529, 16 §S. 
E. 326. 

Right of Counterclaim Survives to Executor.—Under the 
laws of New York State, and of North Carolina and under 
this section which provide that, on the death of any per- 
son, all demands against him with certain exceptions and 
the right to prosecute any action or proceeding thereon shall 
survive against his executors, a claim against a firm of 
factors doing business in New York, arising out of a con- 
signment of goods to such firm for sale, may be set up as 
a counterclaim in an action brought in North Carolina 
against the owner of such claim by the executors of a 
general partner in such firm of factors. Davis v. Bessemer 
City Cotton Mills, 178 Fed. 784. 

Survival of Insurance Due.—The member of an insurance 
order becomes entitled, as a matter of right, to the sick 
benefits accruing to him under his policy of insurance, and 
apon his death without having received payment thereof 
the cause of action against the order survives and is enforci- 
ble under this section. Kelly v. Trimont Lodge, 154 N. C. 
97, 69 S. E. 764. 

Assignment Pendente Lite.—Under this section a cause 
may proceed, notwithstanding a transfer of the property, 
in the name of the original party, or the assignee may be 
allowed to be substituted in his place by the express provi- 
‘sions hereof. Davis v. Higgins, 91 N. C. 382, 388. 

Actions for Personal Torts.—At common law, a right cf 
action sounding in tort for personal injuries inflicted does 
not survive the tort feasor, and the doctrine is not changed 
where the injury does not cause death by this section, pro- 
viding that no action shall abate by death, etc., or that the 
court may allow the action to continue, etc.; these provi- 
sions relating to such actions as survive, and not to actions 
for personal injuries, which do _ not survive. Watts v. 
Vanderbilt, 167 N. C. 567, 83 S. E. 813. 

Personal Injuries. — An action brought by a plaintiff 
against a railroad company, to recover damages for per- 
sonal injuries, does not abate by the death of the plaintiff. 
Peebles v. North Carolina R. Co., 63 N. C. 238, 239. See 
also, Collier v. Arrington, 61 N. C. 356, 357. ) 

An action for damages resulting from an automobile col- 
lision does not abate upon the death of the defendant, but 
may be continued upon the joinder of defendant’s personal 
representative as a party, and the personal representative 
may set up therein a counterclaim for damages for the death 
of her intestate arising out of the same accident. Johnson 
v. Smith, 215 N. C. 322, 1 S. E. (2d) 834. 

Action for Trespass. — In an action for trespass by two 
plaintiffs, in which one died pending the action, his dev- 
isee cannot be made a party and recover in his stead, but 
his administrator must be joined. Rowe v. Cape Fear 
Tumber Co., 133 N. C. 433, 45 S. E. 830. 

Breach of Promise. — An action for damages for breach 
of marriage does not abate upon the death of the defend- 


ant. Allen v. Baker, 86 N. C. 92; Shuler v. Millsaps, 71 
nN: CG. 297. ; 
Action for Seduction. — An action by a father for the 


seduction of his daughter abates by the death of the father, 
and cannot be revived by his executors. McClure v. Miller, 
aie Cy 133. 

Mental Anguish. — An action against a telegraph com- 
pany to recover for mental anguish caused by its delay 
in delivering a telegram dies with the person. Morton v. 
Western Union Teleg. Co., 139 N. C. 299, 41 S. E. 484. 

Action of Deceit. — An action of deceit may be brought 
against an executor for the deceit of testator in selling an 
unsound slave. Helme ‘v. Sanders, 10 N. C. 563, 565; 
Arnold v. Lanier, 4 N. C. 143. 

Trover. — An action of trover does not abate by the 
death of the party doing the wrong. Weare v. Burge, 32 
iN. ©. 169. : ; 

Right of Appeal. — The right of appeal is not lost on 
account of the death of the adverse party. Wood v. Wat- 
son, 107 N. C. 52, 12 S. E. ae Rees 

of Jurisdiction. — The want of jurisdiction is a 
Sai of abatement. Newman v. Tabor, 27 N. C. 231; 
Allison v. Hancock, 13 N. C. 296; Green v. Mangum, 7 N. 
Bi a hctatraed d. b. n. Bound by Judgment. — A privity 
exists between an administrator de bonis non and the first 
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administrator, as well in the case of plaintiff as of defend- 
ants, so that a judgment against the first administrator ig 
conclusive evidence against the administrator de bonis non 
in an action to renew it. Thompson v. Badham, 70 N. C, 
141. 

When Action Abates. — Where a cause of action sur- 
vived, the action does not abate by the death of the plain- 
tiff ipso facto, but only upon the application of the party 
aggrieved; and then only in the discretion of the court, 
and in a time to be fixed, not less than six months nor more 
than one year from the granting of the order. Moore v. 
North Carolina, R. Co., 74 N. C. 528. 

In Moore y¥. Moore, 151 N. C. 555, 557, 66 S. E. 598, 
Hoke, J., said: ‘Under this section, where the right sur- 
vives, an action does not abate by the death of a party, 
except by order of the court, Burnett v. Lyman, 141 N. C. 
500, 54 S. E. 412, 115 Am. St. Rep. 691; and while we 
have held in Rogerson v. Leggett, 145 N. C. 7, 58 S. E. 
596; that a failure of the court to make such order for 
a period of eight years or more, and when there was 
nothing to indicate that the heirs of deceased were aware 
that an action was pending against them, was such an 
abuse of legal discretion as to constitute error, and might 
be available in some instances as a defense, the principle 
does not apply, we think, to the facts presented here, 
when the mother of these heirs was and continued to be 
a party of record, and these heirs themselves, or all who 
were resident in the state, were served within two years 
from the death of their ancestor and within the time fixed 
by order of the court; for we hold that the order which 
was made in this case, by fair intendment, meant the 
next civil term, and did not contemplate the intervening 
criminal term of the court; and there was no error, there- 
fore, in denying defendants’ motion for abatement of the 


action.”’ 
Death of Part of Plaintiffs. — Where two of several 
plaintiffs died and, there being no personal representa- 


tive within a year thereafter, no motion was made to con- 
tinue the action as to them, but the cause remained upon 
the docket and was proceeded with by the remaining plain- 
tiffs, whose rights were finally determined, and the defend- 
ants did not apply to have the action abated as to the de- 
ceased parties, it was within the discretion of the presiding 
judge to allow the personal representative of such deceased 
parties to file a supplementary complaint and prosecute the 
action, his motion to be allowed to do so having been made 
before the final judgment was rendered in the cause. State 
vw. Flythe, 124 Ni C. 274,19 S. E. 701, 

Judgment Ex Mero Mctu.—A judgment is necessary ta 
abate an action, for the court may, ex mero motu, enter 
judgment when it appears that plaintiff failed for a year 
to prosecute his action against the “representatives or 
successors in interest’? of the original defendant, whose 
death has been suggested though the records show there 
had been no discontinuance of the action. Rogerson v. 
Leggett, 145 N. C. 7, 58 S. E. 596. 

Applied in People’s Bank v. Fidelity, etc., Co., 4 F. Supp. 
379; Betts v. Southern Ry. Co., 71 F. (2d) 787. 


§ 1-75. Procedure on death of party.—When a 
party to an action in the superior court dies pend- 
ing the action, his death may be suggested be- 
fore the clerk of the court where the action is 
pending, during vacation. It is then the duty of 
the clerk to issue a summons to the party who 
succeeds to the rights or liabilities of a deceased 
defendant, commanding him to appear before him 
on a day named in the summons, which must be 
at least twenty days after its service, and answer 
the complaint, and the issue joined by the filing 
of the answer stands for trial at the succeeding 
term of the superior court. It is the duty of the 
clerk to issue a notice to the party succeeding to 
the rights of a deceased party who will be neces- 
sary to the prosecution of the action to final 
judgment to appear and become party plaintiff; 
and if the party made plaintiff files an amended 
complaint, the defendant has twenty days after 
notice of same in which to file an answer thereto, 
and the issue thus made up stands for trial at the 
succeeding term. (Rev., ss. 416, 417, 418; 1887, 
C389*°C.. 5. 462) 


Cross Reference.—As to substitution of administrator d. 
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b. n. or c. t. a. as party in proceeding for final settlement, 
see § 28-168. 

Continuity of Action. — In an action begun by or against 
a person who has since died, and the action is continued 
by or against his representative or successor in interest, 
this section requires that, in such instances, the summons 
shall be returnable before the clerk and in effect the action 
shall be ready for a speedy trial, thus recognizing the con- 
tinuity of the action and the trial thereof in the county in 
which it had been brought. JI,atham v. Latham, 178 N. 
CIZ OOM Ss? Ey. 13. 

Duty of Adverse Party. — When either party to a_ suit 
dies before judgment, it is the duty of the adverse party to 
suggest the death to the court. Wood v. Watson, 107 N. 
ers 25 12) Se Es. 749: 

Upon the suggestion of death of defendant, it is the duty 
of the clerk to issue summons to the representatives or 
persons who succeed to the rights or liabilities of the de- 
ceased defendant; the law does not contemplate that 
plaintiff may keep his action in semidormant condition 
until it suits his pleasure or interest to call the heir at 
law into court, when by such conduct he has become dis- 
abled to make his defense. Rogerson v. Leggett, 145 N. 
CH 58S.) B50: 

Presumption When Administrator Defends. — Where the 
record shows that a party through his counsel assumed 
the defense of an action as administrator, the regularity 
of his admission as a party in place of his intestate is 
sufficiently established, though the death of the intestate as 
having occurred during the progress of the cause was not 
suggested, and no service of the notice issued to him ap- 
peared to have been made. Alexander v. Patton, 90 N. 
G5577 

Administrator of Obligee on Bond Made a Party. -— 
Where the obligor on a bond given for the support of an- 
other for life, and for a valuable consideration, has failed 
to comply therewith, and the obligee has since died, leav- 
ing the obligor responsible under the terms of the bond for 
moneys due for the former’s reasonable support, the action 
upon the bond, brought by the obligee, does not abate upon 
his death, and the superior court clerk has the authority 
to make his administrator a party under this section. 
Martin v. Martin, 162 N. C. 41, 77 S. E. 1104. 

Action for Account. — In an action for an account and 
settlement, the death of the defendant being suggested, his 
executor comes in and is made a party defendant. Grant 
Vv. Bell 91 IN: C.7495. 

Judgment Set Aside Where No One Authorized to Repre- 
sent Estate at Trial—Where it appears that at the time of 
trial there was no one authorized to represent the estate, 
this constitutes a meritorious reason for setting aside the 
judgment, and this result is not affected by the payment of 
fees to the attorneys purporting to represent defendant by 
the executor c. t. a., under order of court, since the exec- 
utor c. t. a. was not made a party to the suit, and did not 
appear therein. Taylor v. Caudle, 208 N. C. 298, 180 S. E. 
699. 


SUBCHAPTER IV. VENUE. 


Art, 7. Venue. 


§ 1-76. Where subject of action situated.—Ac- 
tions for the following causes must be tried in the 
county in which the subject of the action, or 
some part thereof, is situated, subject to the 
power to the court to change the place of trial, in 
the cases provided by law: 

1. Recovery of real property, or of an estate 
or interest therein, or for the determination in 
any form of such right or interest, and for in- 
juries to real property. 

2. Partition of real property. 

3. Foreclosure of a mortgage of real property. 

4. Recovery of personal property. (Rev., s. 419; 
Code,’'s. 190;°38s9vcr219;* C. Cy Ps. 66r C'S, 
463.) 


I. In General. 
II. Actions Relating to Real Property. 
TI. Partition of Realty. 
IV. Foreclosure of Mortgage of Real Property. 
V. Recovery of Personal Property. 


Cross References. 
As to change of venue, see § 1-83. As to removal for 
fair and impartial trial, see § 1-84. As to venue in criminal 
actions, see § 15-128 et seq. As to venue in indictment for 
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beating way on trains, see § 60-104; for receiving stolen 
goods, see § 14-71; for discrimination against the Atlantic 
and North Carolina Railroad, see § 60-8. As to venue in 
partition proceedings, see § 46-2. 

See note under § 1-82. 


I. IN GENERAL. 


Editor’s Note. — That the differences between venue 
and jurisdiction have been the source of some confusion in 
North Carolina, as elsewhere, is apparent from a perusal 
of the cases pertaining to the subject of this article. In 
order to point out the nice distinctions existing between 
these two subjects the following excerpt, appearing in most 
of the later text treatises, is quoted insofar as it is appli- 
cable to North Carolina. 

Dean Lile, of the University of Virginia, in his admirable 
treatise on Equity Pleading and Practice contrasts jurisdic- 
tion and venue as follows: 

“1, Jurisdiction connotes the powers of the court—venue 
the place of suit. 

*2. Jurisdiction is a question of Ilaw—venue a question 
of fact to be established by testimony. 

“3. Jurisdiction must appear from the allegation of the 
bill—venue need not so appear. 

‘4. Jurisdiction (potential) may not be conferred by con- 
sent—venue may. 

“5, Error in jurisdiction is fatal—error 
pleaded in abatement, is harmless. 

6, HKKHE 

“7, Jurisdiction (potential) contemplates subject-matter 
only—venue contemplates locality only; error in the one 
is in the selection of the court, in the other in the selec- 
tion of the place. 

“8, Jurisdiction is essential to confer venue; but venue is 
not essential to jurisdiction.” 

These sections relating to venue all refer to “actions”? and 
have no reference to the writ of habeas corpus which has 
been denominated a “high prerogative writ.” McEachern 
v. McEachern, 210 N. C. 98, 102, 185 S. E. 684. 

Venue a Matter of Legislative Control. — The venue of 
civil actions is a matter for legislative regulation, and is 
not governed by the rules of the common law. Interstate 
Cooperage Co. v. Eureka Lumber Co., 151 N. C. 455, 456, 
66 S. E. 434. It deals with procedure and is not jurisdic- 
tional, in the absence of statutory provision to that effect. 
State v. Seaboard Air Line Railway, 146 N. C. 568, 60 S. E. 
506; Latham v. Latham, 178 N. C: 12, 13,, 100 S. 2, 131; 
Clark: y. Carolina Homes, 189 N. C. 703, 128 S. E.. 20; 25: 

This subchapter is in restraint of the common law, as, 
without such express enactment, the plaintiff might make 
a choice of venue anywhere within the state. State v. 
Stone, 52 N. C. 382. 

Contract Stipulation Regarding Venue. — There is a 
difference between the venue of an action, the place of 
trial, and jurisdiction of the court over the subject-matter 
of the action, and the parties to i. contract may not, in ad- 
vance of any disagreement arising thereunder, designate a 
jurisdiction exclusive of others, and confine the trial there- 
to in opposition to the will of the Legislature expressed 
by this section; and a motion to remove a cause brought 
in the proper jurisdiction on the ground that the contract 
otherwise specified it, will be denied. Gaither y. Charlotte 
Motor Car Co., 182 N. C. 498, 109 S. E. 362. 

Determining Nature of Transaction. — In Councill vy. 
Bailey, 154 N. C. 54, 59, 69 S. E. 760, it is said; “This Court 
has recently held in Bridgers v. Ormond, 148 N. C. 375, 62 
S. E. 422, that such a motion as this one (as to proper 
venue) must be considered with reference to the questions 
that may be raised by the pleadings, and do not depend for 
their decision solely upon the allegations of the complaint.” 

Applicability to Trials before Justices. — In Fisher v. 
Bullard, 109 N. C. 574, 13 S. E. 799; the Court said: ‘“‘We 
do not find any statute making the provisions of the Code 
of Civil Procedure (this section), as to the place for trial, 
applicable to trials before a justice.” But section 7-149 pro- 
vides that the whole chapter on civil procedure is appli- 
cable in certain attachment cases before justices. Mohn 
v. Creesey,.193: N. ©. 56855712137 (SS. Roi: 

An action by an administrator is not within any of the sub- 
divisions of this section. Whitford v. North State Life Ins. 
Co:, 156:..Ne, Cora25 i229 Ss Be 65. 

Cited in Bohannon v. Virginia Trust Co. 198 N. C. 
701, 153 S. BK. 262; Guy v.. Gould, 199 N.C. 82070155 8, 
EB. 925; Miller v. Miller, 205 N. C. 753, 172 S. E. 493; Guil- 
ford County v. Estates Administration, 212 N. C. 653, 194 S. 
B, .299; 

II. ACTIONS RELATING TO REAL PROPERTY. 


A suit to set aside a deed of trust for lands, and to estah- 
lish a prior lien thereon in plaintiff’s favor, involves an estate 


in venue, not 
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or interest therein, within the intent and meaning of this 
section. Henrico Lumber Co. v. Dare Lumber Co., 180 N. C. 
a2, 203. 'S. (i: 915; 

Where the wife of a debtor is made party defendant in an 
action in the nature of a creditors’ bill in order to set aside 
his deed to her for fraud and subject the land to the satis- 
faction of the demands of his creditors, the suit to establish 
the plaintiffs’ claims will be considered as incident to the 
essential and controlling purpose of setting aside the deed, 
and the venue is governed by this subdivision. Wofford- 
Fain & Co. v. Hampton, 173 N. C. 686, 92 S. E. 612. 

Setting Sale Aside—A suit by a purchaser of land to set 
aside the purchase and to cancel certain of his notes given 
for the deferred payment of the purchase price, alleging a 
fraudulent representation by the owner as to the quantity of 
land in dispute in one of the lots, without which he wouid 
not have purchased, the controversy involves an interest in 
the lands as required by this section, to be brought in the 
county where the land is situated. Vaughan v. Fallin, 183 
2) ROPER LES hb RRS MiG ORME EF 

An action to impress a parol trust upon lands and for an 
accounting involves a determination of an interest in lands, 
and the proper venue, under this section, therefore, is in 
the county in which the land is situated. Williams v. Mc- 
Rackan, 186 N. C. 381, 119 S. E. 746. 

Action on Note Secured by Deed of Trust.—An action 
against the endorser of a negotiable note, secured by a 
deed of trust on land, is not an action involving an es- 
tate or interest in land and does not have to be brought 
where the land is located. White v. Rankins, 206 N. C. 
1045173 S. E. 282. 

Specific Performance.—The fact that there are other ques- 
tions to be determined in the action, does not alter the 
case when the chief purposes of the suit are to compel one 
defendant (trustee) to sell and another defendant to convey 
lands situated in a county other than that in which the ac- 
tion is pending. Falls, etc., Mfg. Co. v. Brower, 105 N. C. 
aa0; 11S: Hy. - 313. 

An action for subrogation to the rights of the vendor 
must be tried in the county where the land is situated. 
Fraley v. March, 68 N. C. 160. 

Conversion as Aggravation of Damages.—Where the in- 
tent of the pleading was to sue for a trespass on the land, 
and an allegation of a conversion was inserted in aggrava- 
tion of damages, the refusal of the lower court upon mo- 
tion properly made in due time, to remove the cause to 
the county in which the land was situated, was erroneous. 
Richmond Cedar Works v. Roper Tumber Co., 161 N. C. 
BOS A 1s, to. 0 7/0: 

Setting Aside Grant or Patent.—This section applies to 
the exclusion of section 146-67, which controls where there 
are separate transactions affecting distinct pieces of prop- 
erty lying wholly in different counties. Kanawha Hardwood 
Co. v. Waldo, 161 N. C. 196, 76 S. E. 680. 


Docketed judgments confer no estate or interest in real 
estate within the meaning of this subdivision of the section, 
but merely the right to subject the realty to the payment of 
the judgments by sale under execution, and hence an action 
to set aside judgments as fraudulent and for the appoint- 
ment of a receiver need not be brought in the county where 
the property upon which such judgments are liens is situ- 
ated. Baruch v. Long, 117 N. C. 509, 23 S. E. 447. 

An action for the breach of covenants of seizin and the 
right to convey is not required to be tried in the county 
in which the realty is situated. Eames v. Armstrong, 136 
Bene. 392, 48 S. E./69. 


Petitions for dower should be filed in the county of the 
husband’s usual residence, but the jury of allotment may 
assign the same in one or more tracts situated in one or 
more counties. Askew v. Bynum, 81 N. C. 350. 


Injuries to Land.—The fact that a complaint for injuries 
to real estate fails to expressly allege in what county the 
land lies is immaterial where the complaint sets up as a 
cause of action a breach of an agreement contained in a 
former judgment between the same parties which is ap- 
propriately referred to in the complaint and set out in the 
answer and which shows the proper county. Lucas v. 
Carolina Cent. R. Co., 121 N. C. 506, 28 S. E. 265. 

In an action for wrongful conversion of oysters taken from 
oyster beds, the defendant is not entitled to a change of 
venue to the county in which the beds are situated. Makely 
v. Boothe Co., 129 N. C. 11, 39 S. E. 582. 

The action to recover for injuries to land caused by back- 
ing water upon it is transitory. Cox v. Oakdale Cotton 
Maen ail IN, Cr473 190). S.. B. 750: 

Same—Burning Timber. — An action against a railroad 
company to recover damages for burning land is a local one 
in its nature and triable in the county in which the injury 
occurred irrespective of section 1-81. Perry v. Seaboard 
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Air Line R. Co., 153 N. C. 117, 66 S. E. 1060. See note of 
this case under section 1-81. 

Same—By Public Officers. — Section 1-77, providing for 
venue in actions against public officers, constitutes an excep- 
tion to this section; see notes to sec. 1-77. 

Pollution of Stream.—An action for damages caused by the 
pollution of a stream resulting in forcing the plaintiff to 
shut down his clay mining machine appears to be a transi- 
tory one and is not such as contemplated by this section. 
Harris Clay Co. v. Carolina China Clay Co., 203 N. C. 12, 
1644 S. E. 341. 

Cutting and Removing Timber.—The character of trees 
severed by a trespasser from the lands is changed from 
realty to personalty, and when the trees have been carried 
away, the owner of the lands and trees may sue in trover 
and «conversion, or in trespass de bonis asportatis, for the 
value of the trees, both of which actions are transitory, or 
for trespass quare clausum fregit, which is local, and should 
be brought in the county wherein the land is situated. 
Blevens v. Kitchen Lbr. Co., 207 N. C. 144, 146, 176 S. E. 
262. 

An action to recover the value, or “worth,” of timber 
cut, removed and converted to its own use by the defend- 
ant is an action of trover and conversion, or of trespass 
de bonis asportatis, and is therefore transitory. Id. 

Action was one to determine amounts to be paid for ex- 
tension of rights under timber and not one affecting realty. 
Hilton Lbr. Co. v. Estate Corp., 215 N. C. 649, 2 S. E. (2d) 
869. 

A complaint alleging that defendant entered upon the 
land of plaintiff and cut and removed therefrom a specified 
amount of timber and praying that plaintiff recover the 
value of the timber wrongfully cut and removed states a 
transitory cause of action, and defendant’s motion to re- 
move from the county of plaintiff’s residence to the county 
wherein the land is situate, was properly denied. Bunt- 
ing v. Henderson, 220 N. €. 194, 16 S. E. (2d) 836. 





Fraudulent Representations Inducing Conveyance of 
Lands.—When an action sounds in damages arising from 
a fraudulent representation inducing the purchase and 


conveyance of lands for which purchase money notes have 
been given, and not a foreclosure of a mortgage or the 
nullification of the transaction, it does not involve an in- 
terest in or title to lands under subsection 1 of this section 
and the action is not removable as a matter ot the mov- 
ant’s right, and the plaintiff may select the county of his 
residence as the venue under § 1-82. Causey v. Morris, 
195i Ni Cases Age Sa Be 783. 

Removal of Action to County Where Land Lies.—Where 
on the facts alleged in his complaint, the plaintiff is en- 
titled not only to a judgment that he recover of the de- 
fendant the amount of his debt, but also to a decree for the 
foreclosure of the mortgage by which his debt is secured, 
and the action was begun and is pending in the county 
in which the plaintiff resides, but the land conveyed by 
the mortgage is in another county, the plaintiff cannot de- 
prive the defendant of his right, under the statute, to the 
removal of the action to the county in which the land is 
situate, for trial, by his failure to pray for a foreclosure 
of the mortgage, at least, when he prays judgment for 
his debt, and also for such other and further relief as he 
may be entitled to, in law or in equity, on the facts al- 


leged in his complaint. Carolina Mtg. Co. v. Long, 205 
NaC: 533, 1536,5 172Sh Baw2n9: 

Appeal from Order of Removal—See note under $ 
1-583. 


III. PARTITION OF REALTY. 


Editer’s Note.—Section 46-2, in the article on Partition, is 
substantially the same as subdivision two of this section. 
The two provisions seem to constitute simply an illustration 
or application of the first subdivision of this section, as pro- 
ceedings for partition certainly determine ‘a right or in- 
terest”? in real property. 

This sub-section has never received a direct: construction 
from the courts, but in The Matter of Skinner, 22 N. C. 63, 
decided prior to the merger of the courts of law and equity, 
it is held that land situated in two counties could be sold 
for partition by a decree of the court of equity of either 
county. : 


IV. FORECLOSURE OF A MORTGAGE OF REAL 
PROPERTY. 


Vendor’s Lien.—When it appears from the complaint in an 
action to enforce specific performance by the vendee of a 
contract to convey lands that < court of equity would decree 
a vendor’s lien on the land and order it sold for tLe payment 
of the purchase price, if the alleged facts were established, 
the suit partakes in substance of the nature of one for the 
foreclosure of a mortgage, and is within this subdivision. 
Councill v. Bailey, 154 N. C. 54, 69 S. E. 760. : 
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Subrogation.—An action by the holder of certain notes 
given for the purchase of land against the purchaser of the 
land, and others, to be subrogated to the rights of the ven- 
dor, in the contract of sale of the land, which is substantially 
the same as an action “for the foreclosure of a mortgage of 
real estate,’ must be tried in the county in which the land 
is situate within the meaning of this subdivision. Fraley 
v. March, 68 N. C. 160. 

In Connor v. Dillard, 129 N. C. 50, 39 S. E. 641, it is said: 
The action is ‘“‘substantially for the foreclosure of a mort- 
gage” (Fraley v. March, 68 N. C. 160), and the judgment 
could be enforced only by subjecting a particular tract of 
real estate in another county. The enforcement of the judg- 
ment against that land is the sole object of the action. Fails, 
etc., Mfg. Co. v. Brower, 105 N. C. 440, 11 S. E. 313. If the 
action had been for a mere personal judgment, though on a 
mortgage note, it could have been brought where plaintiff 
resides, and docketing the judgment would not convey to 
plaintiff any estate in debtor’s land. Gammon y. Johnson, 
126 N. C. 64, 35 S. E. 185; McLean v. Shaw, 125 N. C. 491, 
34S. E. 634. 

Land in Two Counties.—A foreclosure sale of land lying 
in two counties under a mortgage registered in but one is 
authorized by this subdivision. King v. Portis, 81 N. C. 382. 

Injunction.—The similar section of the Ohio code was held 
not applicable to an injunction against enforcing a lien 
claimed to be invalid. 8 Circuit Court Reports 614, 619. 


V. RECOVERY OF PERSONAL PROPERTY. 


Editor’s Note.—In Smithdeal v. Wilkerson, 100 N. C. 52, 
6S. E. 71, it was held that the requirements of subsection 4 
of this section, were restricted to personal property, “dis- 
trained for any cause.” Thereupon the act of 1889, chapter 
219, struck out the restriction and made the venue for the 
“recovery of personal property’? in all cases in the county 
where the property is situated. Brown v. Cogdell, 136 N. Cc; 
G2. 1305 245 boy cee Doe 

Tt is now held that the venue of actions for the recovery of 
personal property is in the county where the property is 
situated, though the ancillary remedy of claim and delivery 
is not resorted to. Brown v. Cogdell, 136 N. C. 32, 48 S. E. 
515. 

Recovery as Sole Object.—\’here the recovery of personal 
property is not the sole or chief relief demanded, an action 
need not necessarily be brought ia th: county in which the 
property is located. Woodard v. Sauls, 134 Nei ane 4 40a: 
K. 507; Bowen Piano Co. v. Newell, 177 N. (Oh SERRE ISS aoe 
774. 

Thus an action being for an accounting, and the question of 
ownership of notes and bonds being raised only incidentally, 
it need not be brought in the county in which they ate 
situated. Clow v. McNeill, 167 N. C. 212, 83 S. EH. 308. 

But where it appears that the relief sought is not the re- 
covery of the debt or to enjoin a sale, but the recovery of 
the specific personal property with the injunctive restraint 
as an incident thereto, the cause is within this subdivision. 
Fairley Bros. v. Abernathy, 190 N. C. 494, 130 S. EB. 184. 

Where the recovery of personal property is the sole re- 
lief demanded or even the chief, main or primary relief, 


other matters being incidental, the county in which the 
personal property or some part thereof is situated is the 
proper venue. Marshburn v. Purifoy, 222 N. C. 219, 22 
S. E. (2d) 431. 


Setting Aside Transfer.—An action to set aside the trans- 
fer of personal property as fraudulent, and for the appoini- 
ment of a receiver, is not an action for the recovery of 
such property, and hence need not be brought in the county 
where the same is located, as provided by this subdivision of 
the section. Baruch v. Long, 117 N. C. 509, 23 S. EB. 447. 


§ 1-77. Where cause of action arose.—Actions 
for the following causes must be tried in the 
county where the cause, or some part thereof, 
arose, subject to the power of the court to change 
the place of trial, in the cases provided by law: 

1. Recovery of a penalty or forfeiture, imposed 
by statute; except. that, when it is imposed for an 
offense committed on a sound, bay, river, or 
other body of water, situated in two or more 
counties, the action may be brought in any 
county bordering on such body of water, and op- 
posite to the place where the offense was com- 
mitted. 

2. Against a public officer or person especially 
appointed to execute his duties, for an act done 
by him by virtue of his office; or against a per- 
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son who by his command or in his aid does any- 
thing touching the duties of such officer. (Rev., 
sw420%, Code, 6.1915 Ce Ce Peace 67 pam pen4 bas) 


Cross References.—As to suit on official bond, by board of 
county commissioners, of sheriff, etc., see § 155-18. As to 
neglect of duty by member of board of county commis- 
sioners, a misdemeanor, see § 153-15. As to actions against 
registers of deeds, see §§ 161-16, 161-27. As to corporate 
powers of municipal corporation, see § 160-2. As to quo 
warranto, see § 1-514 et seq. As to mandantus, see § 1-511 
et seq. 

Editor’s Note.—In spite of the fact that section 1-76 pro- 
vides that actions for injuries to realty must be brought in 
the county where the land lies, it is held that damage to 
land occasioned by the acts of public officers, officiating in 
counties other than where the land lies, must be brought, 
as provided in this section, where the cause arose. For 
example in Cecil v. High Point, 165 N. C. 431, 81 S. E. 616 
it was held that the venue of an action to recover from an 
incorporated town damages to the lands of an owner situated 
in an adjoining or different county, caused by the improper 
method of emptying its sewage into an insufficient stream 
of water, is properly in the county wherein the town is situ- 
ated, for such cause arose by reason of the official conduct of 
municipal officers and consequently is regulated by this sec- 
tion. 

This interpretation is not irreconcilable with the provision 
of the preceding section; it merely constitutes an illustra- 
tion of the doctrine that the courts will be reluctant to de- 
clare any part of a statute inoperative when the same may 
be harmonized with other seemingly inconsistent parts—in 
this instance by interpreting this section as an exception to 
the preceding section whenever necessary, i. e. whenever 
the land is in one county and the acts of the officers take 
place in another. 

Nature of Acts of Officer.—An action is controlled by this 
section irrespective of the question as to whether the dam- 
ages arose from a negligent discharge by the officer of an 
administrative duty or a _ technically governmental one. 
LightiCompany v. Gomim., 15). Ne G59s. 060 se boo, 

Thus a cause of action for damages for breach of contract 
made by a board of a municipal corporation is within the 
meaning of this subsection. Id. 

“By His Command” or “In His Aid.”’—The words, ‘“‘in 
his aid,” immediately following the words, “by his com- 
mand,’ were meant to extend the immunity to all who as- 
sisted and took part in the act with his assent, though not 
by his direct orders, for all such stand upon the same foot- 
ing. Harvey v. Brevard, 98 N. C. 93, 94, 3 S. E. 911. 

The obligors on a bond to indemnify a_ sheriff against 
loss, etc., in seizing and selling property under execution, 
are not included in that class of persons ‘“‘who by his com- 
mand or in his aid shall do anything touching the duties of 
such office.”? Harvey v. Brevard, 98 N. C. 93, 3 S. E. 911. 


Officers of Counties and Cities—The Supreme Court has 
repeatedly and uniformly held that actions against county 
commissioners and other officers must be brought in the 
county of which they are officers, and cities and towns are 
of the like nature, and should stand upon the same footing 
as to actions against them. Johnston v. Board, 67 N. C. 101; 
Alexander v. Commissioners, 67 N. C. 330; Jones v. Board, 
69 N. C. 412; Steele v. Commissioners, 70 N. C. 137; Jones 
v. Statesville, 97 N. C. 86, 88, 2 S. E. 346. 

In Jones v. Statesville, 97 N. C. 86, 2 S. E. 346, this section 
was construed by this Court, in the following language, to 
embrace a municipal corporation: ‘“The defendant is a munic- 
ipal corporation, public in its nature; it is an artificial per- 
son, created and recognized by the law, invested with im- 
portant corporate powers, public and, in a sense, artificial 
in their nature, and charged with public duties, which it 
executes by and through its officers and agents. We there- 
fore think that actions against it fairly come within the 
meaning of and are embraced by the statutory provision 
first above recited (this section).”’ Brevard Light, etc., Co., v. 
Board, 151 N. C. 558, 560, 66 S. E. 569. 


Action against Municipality Is Action against Public Offi- 
cer.—Since a municipality may act only through its officers 
and agents, an action against a municipality is an action 
against ‘fa public officer’ within the meaning of this sec- 
tion. Murphy v. High Point, 218 N. C. 597, 12 S. E. (2d) 1. 

Venue of Action against Municipality—The proper venue 
of an action against a municipality is the county where the 
cause of action, or some part thereof, arose. Murphy v. 
High Point, 218 N. C. 597, 12 S. EB. (2d) 1. 

Where Cause of Action Arose.—The complaint alleged 
damage to plaintiff’s land resulting from the negligent 
operation of defendant municipality’s sewage disposal plant. 
The action was instituted in the county in which the land 
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lies and in which the municipality maintained and operated 
its sewage disposal plant. The municipality made a motion 
that the action be removed to the county in which it is lo- 
cated. Held: The alleged negligent acts resulting in the 
injury to the land occurred at the point where defendant 
municipality maintained its sewage disposal plant and the 
cause of action there arose, and therefore the municipality’s 
motion for change of venue was erroneously granted, Mur- 
phy v. High Point, 218 N. C. 597, 12 S. E. (2d) 1. 

Against Register of Deeds. — An action for the penalty 
against a register of deeds for unlawfully issuing a mar- 
riage license is controlled by this section. Dixon v. Haar, 
158 N. C. 341, 74S. E. 1. 

Action Dismissed as to Town Is Properly Remanded to 
County of Origin.—Where the plaintiff instituted a suit in 
the county of her residence, the county in which defendant 
administrator qualified, and upon joinder of a town as a 
party defendant, the action was removed to the county in 
which the town is located, the town’s demurrer being sus- 
tained and the action dismissed as to it, it was held that 
the court properly remanded the action to the county in 
which it was originally instituted. Banks v. Joyner, 209 
Bj pogl pies Doe ERS ae & 

Acts Not Done by Virtue of Office——In an action in Ca- 
tawba county, residence of plaintiff, for an alleged wrong- 
ful conspiracy and damages therefor which occurred in 
Wilkes county, against a corporation and two _ individuals 
acting as the corporation’s agents, one of the individuals 
being described as a deputy sheriff of Wilkes county, a 
motion for change of venue to Wilkes county, under this 
section was properly denied, there being no allegation that 
the acts complained of were done by the deputy sheriff by 
virtue of his office. Potts v. United Supply Co., 222 N. 
Reg G4 eo oe, ahs, (20) e200. 

Quo Warranto and Mandamus.—This section should ap- 
ply in the writs of quo warranto (no ionger used in this 
state) and mandamus, where an official act of usurpation, or 
failure to do some act which the duties of the office require, 
constitute the charge, and in effect amounts to a criminal 
action, or an action to subject the parties to pains and 
penalties. Johnston v. Board, 67 N. C. 101. 

An action by an administrator does not come within this 
section. Whitford v. North State Life Ins. Co., 156 N. C. 
VW PA OR 

Co-defendants—Nol Pros of Officers—An action against 
the sheriff of X county instituted in Y county does not en- 
title the co-defendant of the sheriff to have the suit removed 
to X county where the cause is nol prossed as to the sher- 
iff. Harvey v. Rich, 98 N. C. 95, 3 S. E. 912. 

Proving Defendants are Officers.—If made to appear prop- 
erly by affidavit or otherwise that the defendants came 
within the terms of this section, the fact that they insist 
that the action was brought against them as individuals and 
not as public officers, is immaterial. Shaver v. Huntley, 107 
We C623, 629, 12) S., Be “316. 

Venue in Other Cases.—Section 1-82 may constitute an ex- 
ception to this section. See notes to sec. 1-82, 

Trial of Whole Controversy in County Where Offense Oc- 
curred.—Where in an action against the clerk of the Supe- 
rior Court of one county and the sheriff of another county 
the clerk makes motion for removal of the cause as to him 
to the county of his office under this section, the motion 
should have been denied in order to avoid the possibility 
of conflicting verdicts and judgments and to dispose of the 
controversy in one action, the spirit of this section being 
effected in such instances by trial of the whole controversy 
in the county where the offense occurred. Kellis v. Welch, 
201 N. C. 39, 158 S. E. 742. 

Actions for Penalties—Applicability to Justice’s Court. — 
This section, providing that actions for recovery of penal- 
ties, must be brought in the county where the cause of action 
arose, applies to those actions of which the Superior Court 
has jurisdiction; it does not embrace those within the juris- 
diction of justices of the peace (i. e. $200. or less). Fisher v. 
Bullard, 109 N. C. 574, 13 S. E. 799; Dixon v. Haar, 158 N. 
fest. 342, 74S. EB. 1. 

Same—Applied.—In State v. Seaboard Air Line Railway, 
146 N. C. 568, 60 S. E. 506. 
Cited in McFadden v. 

B. 250. 


§ 1-78. Official bonds, executors and administra- 
tors.—All actions against executors and admin- 
istrators in their official capacity, except where 
otherwise provided by statute, and all actions up- 
on official bonds must be instituted in the county 
where the bonds were given, if the principal or 
any surety on the bond is in the county; if not, 


Maxwell, 198 N. C. 223, 151 S. 
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then in the plaintiff’s county. (Rev., s. 421; Code, 
s. 193; 1868-9, c. 258; C. S. 465.) ; 


Applicable to All Actions Against Administrators.—‘‘The 
object of the statute,’ says Mr. Justice Reade, speaking for 
the Court, ‘“‘was to have suits against these persons, 
whether upon their bonds or not, in the county where they 
took out letters and where they make their returns and 
settlements and transact all the business of the estate in 
their hands.” Stanley v. Mason, 69 N. C. 1; Foy v. More- 
head, 69 N. C. 512; Bidwell v. King, 71 N. C. 287. And the 
same principle is recognized, in reference to an action upon 
a guardian bond, in State v. Staton, 78 N. C. 235, where the 
same eminent judge delivers the opinion also. 

These cases were followed in Farmers State Alliance v, 
Murrell, 119 N. C. 124, 25 S. E. 785 where it said: 

Under this section an action against an administratcr of 
a decedent, whether upon the official bond of the adminis- 
trator or for the purpose of holding him liable for any act 
of his, or for any liability of his intestate incurred in his 
lifetime, must be brought in the county where the bond was 
given if the principal or any of his sureties is in such 
county. 

The same case criticizes and refuses to follow the dictum 
in State v. Peebles, 100 N. C. 348, 351, 6 S. E. 798, where it 
is stated that: ‘“‘manifestly this section exempts from the 
operation of the preceding sections suits upon official bonds, 
and none other, and this appears in the fact that such 
bonds, as giving rise to the action, are mentioned three 
times in the section.” 

A personal action against an administrator 
course, within the meaning of this section. 
Munger, 170 N. C. 424, 87 S. E. 216. 

To Foreclose Tax Liens.—An action against the estate of 
a deceased person to foreclose a tax sale certificate must 
be brought in the county where the land is situate. Guil- 
ford County v. Estates Administration, Inc., 212 N. C. 653, 
194. S. 5. 195: 

Applies to Actions against Not by Administrators.—This 
section applies only to actions against administrators and 
not to actions brought by them. Whitford v. North State 
Tite Ins. | Co. 156: Ni Cy 42572) S. B. 85; 

The clear inference from this section is that it was the 
purpose of the Legislature te make a distinction between 
actions by and against administrators, and when it is said 
that actions against administrators shall be brought in the 
county where the bond is filed, and nothing is said as tu 
actions by administrator, it excludes the idea that actions 
instituted by the administrator are necessarily to be brought 
in the county in which letters are granted. Whitford v. 
North ‘State" Lite Ins; Co., 156 °N. €. 42; 43, 72S: E. 85. 

“Instituted.”’—The word “instituted’’ as used in this sec- 
tion signifies the commencement of the proceedings—to in- 
stitute an action is to bring an action. Here a difference is 
apparent from the language of the other sections pertaining 
to venue as they provide that the action shall be ‘tried.’ 

In consequence of this distinction it is held that this 
section has no application where an action has been com- 
menced in another county against a defendant, who has 
since died, and his administrator has been made a party. 
atham V¥.-Latnam, 178 °Ns C.912. 1000S, B: 13i- 

Where plaintiff instituted an action in the county of his 
residence to collect damages resulting from an automobile 
collision, and the defendant died prior to service of process 
and thereupon defendant’s administratrix was joined as a 
party defendant, the administratrix may not claim that the 
action is not properly pending because not instituted in the 
county in which she had given bond, since venue is gov- 
erned by the status of the parties at the commencement 
of the action, but defendant administratrix may move for 
a removal of the cause to the county of her residence and 
the scene of the collision involved for the convenience of 
witnesses and the promotion of the ends of justice. John- 
Soil we woiithy alpen ©. oe, tS. ie; (20): 834." 

Action for Account and Settlement. — Where an action 
involves an account and settlement of an estate, by the ex- 
press words of this section, such an action must be insti- 
tuted in the county where the administrator qualified. The 
case of Roberts v. Connor, 125 N. C. 45, 34 S. E. 107, does 
not conflict with this position. That was a suit which con- 
cerned the conduct of a bank operated by an executor, and 
the decision was put on the express ground that the offi- 
cial acts and conduct of the executor were in no wise in- 
volved. Thomas v. Ellington, 162 N. C. 131, 132, 78 S. E. 12. 

Suits against Successor of Administrator.—A qualified as 
administrator of B, in Halifax County, and gave bond there. 
Afterwards A died in Nerthampton, and C qualified as his 
administratrix in that county. C, .dministratrix, and D, one 
of the sureties on the bond of A, resided in Northampton, 
and were sued in Halifax County on the bond of A, by a 
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resident of Halifax: Held, that the action was properly 
brought in Halifax, under this section. State v. Peebles, 190 
N. C. 348, 6 S. E. 798. 

An action against an executrix to recover on a guardian- 
ship bond executed by testator is properly brought in the 
county in which the bond was given and the sureties thereon 
resided and in which the administrators of the sureties 
qualified, and the motion of defendant executrix to remove 
as a matter of right to the county in which she qualified 
is properly denied, the primary and controlling intent of 
this section being that actions on official bonds should be 
instituted in the county in which the bonds were given if 
the principal or any surety on the bond is in the county. 
State v. Patterson, 213 N. .C. 138, 195.S, Be 389. 

In an action on a guardianship bond instituted in the 
county in which the bond was given and the sureties re- 
sided, the contention that the sureties were insolvent and 
that their administrators were joined to prevent removal to 
the county in which the executrix of the principal on the 
bond qualified, is untenable, since the controlling factors are 
the place where the bond was given and the residence of 
the sureties and not the solvency or insolvency of the sure- 
ties. Id. 

Compelling Institution of Action in Particular County 
Does Not Prevent Motion for Removal.—Where a plaintiff 
was compelled to institute his action in a particular county 
by reason of the mandate of this section, his act in so do- 
ing could not therefore be imputed to him as a voluntary 
choice of venue so as to prevent him from lodging a motion 
for removal under § 1-83, par. (2). Pushman y. Dameron, 
NOUN. Cr 836;.337, 180) Sa Boss 

Hence the trial judge in the exercise of a sound discre- 
tion has the power to remove the cause to another county 
for trial since the wording of this section does not neces- 
sarily mean that the cause should be actually tried in the 
county where the cause was instituted. Id. 

Quoted in Bohannon y. Wachovia Bank, etc., Co., 210 N. 
Cy 679; .188 3S. 5x 2390; 


§ 1-79. Domestic corporations—For the pur- 
pose of suing and being sued the principal place 
of business of a domestic corporation is its 
residence. (Rev., s. 422; 1903, c. 806; C. S. 466.) 


Cress Reference.—As to actions against railroads, 
1-81. 

Editor’s Note.—Prior to the passage of this section, there 
was no express statute regulating the venue in actions 
against domestic corporations and such actions were con- 
trolled by sec. 1-82. Farmers State Alliance v. Murrell, 119 
N. C. 124, 25 S E.. 785. See also Cline v. Bryson, etc., Co., 
NI GmINcRe. S37. 0l 5.5 a7 91: 

The purpose of this section was not to change the pro- 
visions of section 1-81 or to deny plaintiff’s right to sue a 
domestic corporation in the county of his residence; but to 
remedy the defect of section 1-81 so that a domestic cor- 
poration can be sued in the same venue as an individual, 
excepting railroads in certain specified instances, and where 
the venue is fixed by sections 1-76, 1-77 and 1-78. Rob- 
ertson v. Greenleaf Johnson Lumber Co., 153 N. C. 120, 68 
S. E. 1064. 

This section is for the purpose of determining the residence 
of domestic corporations, and does 1 affect the question of 
the venue of an action in the nature of a creditors’ bill to 
set aside a husband’s deed to his wife alleged to be in 
fraud of the creditors’ rights. Wofford-Fain & Co., v. 
Hampton, 173 N. C. 686, 92 S. E. 612. 

“Principal Place of Business’ — The words “principal 
place of business,’ as used in this section must be re- 
garded as synonymous with the words “principal office,’’ as 


see § 


used in secs. 55-2, 55-34, 55-105, and other sections of the 
General Statutes. Roberson y. Greenleaf Johnson Lumber 
Co., 153 N. C. 120, 122, 68 S. E. 1064. 


Same—Fixed by Charter. — The residence of a corpora- 
tion for the purpose of suing and being sued is where the 
governing power is exercised, and is fixed by the charter, 
without power on the part of the corporation to affect it 
by a change of its principal place of business. Garrett & 
Co. ww: Bear; 144.NG> 23,56 S: EH. 479; 

Applied in Eastern Cotton Oil Co. v. New Bern Oil, etc., 
Go: 204 {N. (Cy 362) 268a Sear 4ii 

Cited in McCue v. Times-News Co., 199 N. C. 802. 803. 
156 S. E. 129; Occidental Life Ins. Co. v. Lawrence, 204 N. 
C. 707, 169 S. E. 636. 


§ 1-80. Foreign corporations.—An action against 
a corporation created by or under the law of any 
other state or government may be brought in the 
superior court of any county in which the cause 
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of action arose, or in which the corporation usually 
did business, or has property, or in which the 
plaintiffs, or either of them, reside, in the follow- 
ing cases: 

1. By a resident of this state, for any cause of 
action. 

2. By a nonresident of this state in any county 
where he or they are regularly engaged in carry- 
ing on business. 

3. By a plaintiff, not a resident of this state, 
when the cause of action arose or the subject of 
the action is situated in this state. (Rev., s. 423; 
Code; $s::194:°C.) Co By SPa6 iT eis 76-75 ci Oo OF 
c. 460; C. S. 467.) 


Cross References.—As to actions against railroads, see § 
1-81. As to foreign corporations doing business in state, 
requisites, see § 55-118. 

See notes to sec. 1-81 and sec. 1-82. 

Does Not Affect Jurisdiction. — This section is under the 
subject of venue and not jurisdiction, and, though it enu- 
merates certain cases, it does not purport to restrict the 
jurisdiction of the court or to prevent the exercise of such 
jurisdiction as theretofore existed; and under our own de- 
cisions and those of New York, from which the statute 
was adopted, it does not interfere with the jurisdiction of 
our courts of transitory causes of actions. Ledford v. 
Western Union Tel. Co., 179' N. C. 63, 101 S. E. 533. 

In Robinson v. The Oceanic Steam Co., 112 N. Y. 322, 
construing the prototype of this section, it is said: ‘“This 
section did not assume to define all the cases in which ac- 
tions could be brought against foreign corporations, and 
did not absolutely limit the power and jurisdiction of the 
courts mentioned. It specified the cases in which foreign 
corporations could compulsorily, by service or process in 
the mode prescribed by law, be subjected to the jurisdiction 
of the courts. It did not deprive the courts of any of 
their general jurisdiction.’”? See J,edford v. Western Union 
Tell (Con 179N= (Co "63,66, LOLS 533- 

Section 1-81 an Exception.—The enactment of section 1-81 
does not repeal this section, but the latter will be confined 
to corporations, other than railway companies, which have 
been chartered by any other state, government or country. 
Propst v. Railroad, 139 IN, C2397, 51S. E. 920: 

Applicability to Justices Court. — This section refers 
only to actions of which the superior court has jurisdiction. 
and was not intended to give such courts jurisdiction of 
civil actions founded*on contract wherein the sum demanded 
shall not exceed $200. Howard v. Mutual Reserve Fund 
Life Ass’n, 125 N. C. 49, 53, 34 S. E. 199. 

Cutting Timber. — Where a nonresident plaintiff sues 
to recover from a nonresident defendant the value of timber 
alleged to have been cut and removed by the defendant to 
a different county from that wherein the lands are situated, 
and brings his action in the county where the conversion 
is alleged to have occurred, to maintain his action in the 
latter county he must show that the defendant conducted 
business or had property therein, or the cause is removable 
to the county where the land is situated that being the 
county wherein the cause of action arose. Richmond Cedar 
Works v: Roper Lumber Co., 161 N. C. 603, 604, 77 S. E. 
770. 

An action for a penalty can be brought against a foreign 
defendant before a justice of the peace in any county in 
which the defendant does business or has property, or 
where plaintiff resides. Allen-Fleming Co. v. Southern R. 
Go.,, 145 N.C. (37, 58. 8.) Be 793: 


Fraternal Lodge. — Where defendant, the head lodge, had 
a local lodge in the county of the venue, in which mem- 
bers were received, the usual business of such lodges trans- 
acted, and membership fees collected and remitted to it: 
Held, the transactions of the local lodge were such usual 
or continuous business as contemplated by the statute, 
and the cause was improperly transferred to the county 
in which the plaintiff resided and the injury was alleged to 
have been received. Ange v. Sovereign Camp, W. O. W., 
17) ANG GeO Byres emo nS. 

Claim of State. — Where a receiver of an insolvent for- 
eign corporation was appointed under the corporation act 
of 1901, a claim by the state which chartered the corpora- 
tion, for annual license fees, was provable; this section, as 
to actions against foreign corporations, not applying to 
this proceeding. Holshouser v. Copper Co., 138 N. C. 248, 
50 sS.0 B.. 1650. 

Garnishment agairst Salesmen. — The courts of this state 
have jurisdiction to proceed against a foreign corporation in 


§ 1-81 GH. 7 


garnishment proceedings in an action brought in the state 
against its salesmen; the cause of action against it and in 
favor of the salesmen having arisen here, and the subject 
of the action being situated here. Goodwin y. Claytor, 137 
ae Siro 204, 0225049 S, . 173; 

Action by Administrator for Death by Wrongful Act. — 
A foreign corporation may be sued by an administrator for 
the wrongful death of his intestate either in the county 
wherein the cause of action arose or that of the personal 
representative of the deceased. Hannon vy. Southern Power 
Oy Ivo oN. C..020, 92S, EB, 353. 


§ 1-81. Actions against railroads.—In all actions 
against railroads the action must be tried either 
in the county where the cause of action arose or 
where the plaintiff resided at that time, or in 
some county adjoining that in which the cause 
of action arose, subject to the power of the 
court to change the place of trial as provided by 
statute. (Rev., s. 424; C. S. 468.) 


Editor’s Note. — This section was first enacted as a pro- 
viso to section 424 of the Revisal. Section 424 of the revisal 
is now section 1-82; it contains the language ‘“‘in all other 
cases.” It was held that this language modified the pro- 
viso, this section, and that the proviso did not operate as a 
repeal or modification of sec. 1-76. In view of this pro- 
nouncement of the legislative intent, it is to be presumed 
that the language of section 1-82 still applies to this sec- 
tion, although the two sections are now apparently inde- 
pendent. , 

The Acts of 1905, chapter 367, amending the Code, sec- 
tion 192 (Revisal, section 424) [now §§ 1-81, 1-82], expressly 
included actions for injury to lands by making it apply to 
other cases than those specified in the previous sections, 
and does not repeal or modify section 1-76, in regard to the 
venue of actions of this character, since it is for damages 
for personal injuries. Propst v. Railroad, 139 N. C. 397, 51 
S. E. 920; Perry v. Seaboard Air Line R. Co., 153 N. C. 
117, 68 S. E. 1060. 

Effect of Section in General. — This section does not affect 
the bringing of an action in the county where the plaintiff 
resides, but only prohibits the selection at will of any 
county for that purpose where the defendant had a track, 


unless the injury occurred, or plaintiff resided, therein. 
Watson v. North Carolina R. Co., 152 N. C. 215, 67 S. 
He 502; 

Section Pertains to Venue Not Jurisdiction. — This sec- 


tion relates solely to venue and has no application to tak- 
ing jurisdiction of an action brought here by a nonresident 
plaintiff, against a railroad company, incorporated in North 
Carolina. McGovern & Co. v. Atlantic Coast Line R. Co., 
tao) IN. ‘Ce 219, 104° S,.. Ee 534. 

Applies to All Railroads. — This section applies to all 
railroad companies, both domestic and foreign. Forney v. 
Black Mountain R. Co., 159 N. C. 157, 74 S. E. 884. 

Actions against Railroads under Federal Control. — It 
was within the power of the director general to prescribe 
the venue of suits against railroads under federal control. 
Federal Control Act, March 21, 1918, § 10; Alabama, etc., 
PomCOuev. Janiaty,. 25/ Ua«S, Lil, 66) Loe Bde 15.42) S.Ct: 66: 

Same—That Are Sole Defendants. — This section should 
be construed and held to apply to cases where a railroad 
company alone is defendant, and that the venue in actions 
where there are other parties defendant is not controlled 
by the section. Smith v. Patterson, 159 N. C. 138, 140, 74 
andy. 923. 

Where both plaintiff and defendant are corporations, non- 
resident of the state, an action concerning land brought in 
a different county from the situs of the property, wherein 
neither has property, nor conducts its business, the case 
falls within the intent and meaning of section 1-80 and this 
section. Henrico Lumber Co. v. Dare Lumber Co., 180 N. 
2, 103 (S. E., 915. 

Suits by Administrators, — Authoritative interpretations 
of this and legislation of similar import elsewhere would 
seem to favor the position that in respect to actions insti- 
tuted by an administrator and coming within the effect of 
the section, the terms appearing therein, ‘“‘where plaintiff 
resided at the time the cause of action arose,’ have refer- 
ence to the residence of the individual holding the office and 
not to the official residence or place where he may have 
qualified. Whitford v. North State Life Ins. Co., 156 N. 
C., 42; 72 S. E. 85; Roberson v. Greenleaf etc., Co., 153 N. 
C., 120, 68 S. FE. 1064; R. R. v. Stith, 120 Ky. 237; Turner 
ve R. R., 110 Ky., 819; Smith v. Patterson, etc., R. Co., 
159 N. C. 138, 140, 74 S. E. 923. Dictum. 

Applied in Nutt Corp. vy. Southern Ry. Co., 214 N. C. 19, 
197 S. E. 534. 
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§ 1-82. Venue in all other cases.—In all other 
cases the action must be tried in the county in 
which the plaintiffs or the defendants, or any of 
them, reside at its commencement; or if none of 
the defendants reside in the state, then in the 
county in which the plaintiffs, or any of them, re- 
side; and if none of the parties reside in the state, 
then the action may be tried in any county which 
the plaintiff designates in his sumimons and com- 
plaint, subject to the power of the court to 
change the place of trial, in the cases provided hy 
Statute: *(Revarsi404-"Codéls..192sCr ©. P., s: 
68; 1868-9, cc. 59, 277; 1905, c. 367; C. S. 469.) 


See note under § 1-76. 

Editor’s Note. — The Rev. Chap. 31, Sec. 37, (prior to 
the enactment of this section) appointing the venue for 
transitory actions, made no provision for the case of 
a resident plaintiff and a non-resident defendant, and it 
was held, therefore, that the case remains as at common 
law, which allows the plaintiff to sue in any county, sub- 
ject to the power of the court to change the venue accord- 
ing to certain rules governing its course. Covill v. Mof- 
Htts52eN.4Ce 381: 

The purpose of this section as originally enacted and as 
amended was primarily to serve the convenience of resi- 
dent parties. Palmer v. Lowe, 194 N. C. 703, 705, 140 S. 
FE. 718. 

Construed with Other Provisions for Venue. — This sec- 
tion is general in its terms and subject to the provisions ot 
section 1-76. Wofford-Fain & Co. v. Hampton, 173 N. C. 
686, 92 S. E. 612. 

Section 1-77, providing, among other things, that an action 
against a public officer be brought in the county wherein 
the cause of action arose, subject to the power of the court 
to change the place of trial, is general in its terms, and 
this section should be construed as an exception thereto, 
allowing an administrator to sue at his election in his own 
county for the wrongful death of his intestate. Hannon v. 
Southern Power Co., 173 N. C. 520, 521, 92 S. E. 353. 

Section Pertains to Venue Not Jurisdiction. — This sec- 
tion relates solely to venue and has no application to taking 
jurisdiction of an action brought here by a _ nonresident 
plaintiff, against a railroad company, incorporated in North 
Carolina. McGovern & Co. v. Atlantic Coast Line R. Co., 
180 N. C. 219, 104 S. E. 534. 

The word “‘parties’”” as used in this section means parties 
to the record. Rankin v. Allison, 64 N. C. 673. 

Action for Personal Services to Administrator. — An ac- 
tion brought to recover for services rendered personally toa 
an administrator, is a personal action against the admin- 
istrator, etc., and can be brought at the election of the 
plaintiff in the county where either he or the defendant 
resides. Craven v. Munger, 170 N. C. 424, 87 S. E. 216. 

Action by Administrator. — An action by an administra- 
tor upon a life insurance policy of his intestate is properly 
brought in the county where the administrator resides, not 
necessarily where the bond is filed, the addition of the 
words, “administrator, etc.,” being descriptive of his title 
or the capacity in which he sues. Whitford v. North State 
Life Ins. Co., 156 N. C. 42, 72 °S. EH. 85. See nates of this 
case under section 1-78. 

Personal Action against Administrator.—Where judgment 
was rendered against the estate of plaintiff’s deceased 
guardian for money due the guardianship estate, and after 
reaching his majority plaintiff instituted this action alleg- 
ing that defendant as executrix of the deceased guardian 
had paid over to herself, as sole devisee and legatee, money 
sufficient to discharge plaintiff’s claim, the action is not 
against defendant as executrix but against her individually 
on a liability imposed upon her as legatee and devisee, and 
defendant’s motion to remove from the county of plain- 
tiff’s residence to the county in which she qualified as ex- 
ecutrix, was properly denied, Rose v. Patterson, 218 N. 
Cl 212 AOS. Be (20). 678; 

Action by Nonresidents on Foreign Judgment.—In an ac- 
tion on a judgment of another state, plaintiff’s attachment 
of lands of defendant situate in a county in this state was 
rendered immaterial by defendant’s general appearance. 
The court found that both parties are nonresidents. Plain- 
tiff was entitled to maintain the action in any court of 
this state she might designate, the defendant’s motion to 
remove to the county in which the real estate attached is 
situate and of which he asserted he is a resident, was prop- 
erly denied. Clement v. Clement, 216 N. C. 240, 4 S. E. 
(2d) 434. / : 

Action by Receiver. — Where a receiver of a corporation 
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resides in a different county from the concern he repre- 
sents, the venue of the action brought by him for breach 
of contract is determined by the place of residence of the 
receiver and not necessarily by that of insolvent corpora- 
tion. Biggs vy. Bowen, 170 N. C. 34, 86 S. E. 692. 

Action by Unemancipated Illegitimate Child. — Such a 
child sues in county of mother even though living in differ- 
ent county with grandparents. ‘Thayer v. Thayer, 187 N. 
Crs74; 122. S. 307 

Suit for Alimony without Divorce.—Where a _ husband 
forced his wife to leave his home at night and she was 
compelled to take refuge in the home of a neighbor she 
could acquire a separate domicile, and may sue the husband 
for alimony without divorce in the county of her residence 
and he cannot remove the case to the county of his resi- 
dence. Miller vy. Miller, 205 N. C. 753, 172 S. E. 493. 

In an action for alimony without divorce, although § 
50-16 provides that ‘‘the wife may institute an action in the 
superior court of the county in which the cause of action 
arose,’ the venue, thus prescribed, is not exclusive, if 
either plaintiff or defendant reside in another county at 
the commencement of the action, Dudley v. Dudley, 219 
IN: BCL ¥65;0.14 Soa 2d) F787 

Where Bank and Its Officers Sued Jointly. — Where in 
good faith a citizen and resident of one county, sues jointly 
in tort a national bank located in another county, and its 
officer, the defendants may not as of right have the cause 
removed for trial to the county wherein the bank conducts 
its business. Curlee vy. National Bank, 187 N. C. 119, 121 
Sob, 194: 

An action on a note by the commissioner of banks, etc., 
is properly brought in the county in which the insolvent 
bank is situate and of which the liquidating agent is a resi- 
dent, and defendants’ motion for change of venue to the 
county of their residence is properly refused. Hood v. Pro- 
gressive Stores, 209 N. C. 36, 182 S. E. 694. 

Nonresident Plaintiffs. — The county of the residence of 
the defendant, in an action upon alleged breach of con- 
tract, by a monresident plaintiff, is the proper venue. 
Southern Cotton Oil Co. v. Grimes, 183 N. C. 97, 112 S. E. 
598. 

The venue of an action brought by a nonresident of ihe 
State in a different county herein from that where the de- 
fendants reside or do business, and wherein the defendant 
has no property, is an improper one. Roberts v. Moore, 
1S5eIN I Cre2545 AlG Soe. 9728, 

An action to enforce a lien for materials furnished and 
used in a building is not specifically required to be brought 
in the county wherein the building is situated, but comes 
within the provisions of this section. Sugg v. Pollard, 184 
INV Ca 494, 495,.115 SS. By 1835 

Where Principal Office of Corporation Is in County Other 
than Residence of Defendants——Where the plaintiff is a 
corporation, organized and doing business under the laws 
of the United States, with its principal office in the city of 
Durham, in Durham County, North Carolina, and the de- 
fendants are citizens of this state, and residents of Samp- 
son County, Durham County is the proper venue for the 
trial of the action. North Carolina Joint Stock Land Bank 
v. Kerr, 206 N. C. 610, 614, 175 S. E. 102. 

Action against Foreign Corporation and Resident De- 
fendant.—Where a nonresident plaintiff brings action 
against a foreign corporation, with the joinder of a _ resi- 
dent defendant, and the venue in the action is laid here 
in a differnt county from that of the resident defendant, 
to recover damages 
negligent act, the venue is in the county of the resident 
defendant, and the action is removable thereto upon his 
motion duly made. Sections 1-76, 1-80 and 1-81 do not apply. 
Palmer v. Lowe, 194 N. C. 703, 140 S. E. 718; Brown v. 
Brevard Auto Service Co., 195 N. C. 647, 143 S. E. 258. 

Effect of Change of Residence. — The defendant by a 
mere change of residence cannot change the venue as 
fixed by this section. Taylor v. Sharp, 108 N. C. 377, 382, 
13 S. E. 138; Hannon v. Southern Power Co., 173 N. C. 
520,92) S. 7 353e 

Applied in Carolina Mtg. Co. v. Long, 205 N. C. 533, 172 
S. E. 209; Atlantic Coast Line R. Co. v. Thrower, 213 N. C. 
637) 1974S B.1o7, 

Stated in Lawson v. Langley, 211 N. C. 526, 191 S. E. 229. 

Cited in McCue v. Times-News Co., 199 N. C. 802, 803, 
156 S. E. 129; Howard v. Queen City Coach Co., 212 N. C. 
209; .193 Si Eewise: 


§ 1-83. Change of venue.—If the county desig- 
nated for that purpose in the summons and com 
plaint is not the proper one, the action may, how- 
ever, be tried therein, unless the defendant, be- 
fore the time of answering expires, demands in 
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writing that the trial be conducted in the proper 
county, and the place of trial is thereupon changed 
by consent of parties, or by order of the court. 

The court may change the place of trial in the 
following cases: 

1, When the county designated for that pur- 
pose is not the proper one. 

2. When the convenience of witnesses and the 
ends of justice would be promoted by the change. 

3. When the judge has, at any time, been inter- 
ested as party or counsel. (Rev., s. 425; Code, s. 
1955) C.8C. “PS ‘s.’ 69° ResCrecs sieuaset ta: 118; 
1870-1, c. 20; C. S. 470.) 


I. In General. 
II. The Application for Removal. 
A. Time of Demand. 
B. Jurisdiction of Application. 
III. Waiver of Right to Change. 
IV. Appeal. 
A. Where County Designated Not Proper. 
B. Convenience of Witnesses and Ends of Justice Pro- 
moted. 
Cross References. 
As to motions, when and where made, etc., see § 1-577 et 
seq. See also, § 1-76. 


I. IN GENERAL, 


Section Relates to Venue Not Jurisdiction. — It has been 

held repeatedly that these statutes, sections 1-76 to 1-83, 
relate to venue and not jurisdiction, and that if an action is 
brought in the wrong county it should be removed to the 
right county, and not dismissed, if the motion is made in 
apt time, and if not so made, that the objection is waived. 
Davis v. Davis, 179 N. C. 185, 188, 102 S. E. 270. 
‘ Under the present practice, venue may be waived because 
it is not jurisdictional, and is available to the objecting 
party, not by demurrer, but by motion in the cause. Shaf- 
fer v. Morris Bank, 201 N. C. 415, 418, 160 S. E. 481. 

All Inclusive. — This section indiscriminately embraces 
all the previously enumerated actions of this sub-chapter 
as well as those for the recovery of real estate, which under 
the former system of pleading were called local actions, as 
those which were transitory or personal actions; all are 
embraced in the sweeping enactment. ,afoon vy. Shearin 
91 N. C. 370, 371. 

An action for wrongful conversion of severed timber js 
not removable as a matter of right to the county in 
which the land from which the trees were severed is sit- 
uated. Foreman-Blades Lumber Co. v. Tunis Heading, etc. 
Co., 196 N. C. 38, 144 S. E. 297, ; 

Power of Clerk.—See note under § 1-583, 

Abs oe in Lawson v. Langley, 211 N. C. 526, 191 S. E. 

Cited in Murchison Nat. Bank vy. Broadhurst, 197 N. C 
365, 369, 148 S. E. 452; Miller v. Miller, 205 N. Cc. 753, 172 
S. E. 493; Howard v. Queen City Coach Co., 212 N.C. 201 
193 S$. E. 138; Guilford County vy. Estates Administration, 
212 N. C. 653, 194 S. E. 258: Atlantic Coast Line R. Co 
v. Thrower, 213 N. C. 637, 197 'S. FE. 197; Cox vy. Oakdale 
Cotton Mills, 211 N. C. 473, 190 S. EF. 750. 


Il. THE APPLICATION FOR REMOVAL. 
A. Time of Demand. 


: This section is explicit and the cases are uniform in hold- 
ing that the demand to remove to the proper county must 
be made before the time for answering expires. See Lafoon 
v. Shearin, 91 N. C. 370; Riley v. Pelletier, 134 N. C. 316 
46 S. E. 734; Garrett v. Bear, 144 N. C, 23, 56 S. E. 479; Cal- 
cagno v. Overby, 217 N. C. 323, 7 S. BE. (2d) 557. ; 

The objection must be taken not only “before the time of 
answering expires,’ as required by this section, but it must 
be taken in limine and_ before a.swering to the merits. 
County Board v. State Board, 106 N. C. 81, 10 S. E. 1002 
and cases there cited. Shaver vy. Huntley, 107 N. C. 623, 
627, 12 S. E. 316. : 

But if the motion is based on clause 2 of this section, i. e. 
when the convenience of witnesses and the ends of justice 
demand, the motion may be made at any time in the prog- 
Ethers the cause. Riley v. Pelletier, 134 N. C. 316, 46 S. 

- 4. 

“While this language is slightly different from the Federal 
statute regulating motions to remove to the Federal Court 
which specifies that said motion must be made ‘at the time 
or any time before the defendant is required by the laws 
of the State or the rule of the State Court in which such 
suit is brought, to answer or plead to the declaration or 
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complaint of the plaintiff,’ we think the tenor and object of 
the two statutes are the same, i. e., to require the defendant 
to object to the jurisdiction in limine by moving to remove 
as soon as he is afforded opportunity from filing the com- 
plaint to know definitely the scope of the action.’ Riley v. 
Pelletier, 134 N. C. 316, 318, 46 S. E. 734. 

If the application for re...oval of an action to the proper 
county be made before time for answering expires, it mat- 
ters not when the motion is heard. Farmers State Alliance 
vy. Murrell, 119 N. C. 124, 25 S. E. 785. 

A motion for change of venue, under this section, must 
be made before a demurrer to the action may be filed for 
misjoinder of the parties. Cedar Works v. Lumber Co., 161 
N. C. 604, 77 S. E. 770. 

Before Time for Filing Answer.—A motion for removal 
made before the time for the filing of an answer to the 
complaint had expired, was made in apt time. Carolina 
Mtr.2 Con ven Long, 205) ING 533) 534,77 172) Scie 209% 

During Term.—‘‘Motions for removal, which may be al- 
lowed or disallowed, in the discretion of the court, should 
be made before the judge, at any time during a term of 
the court. Howard v. Hinson, 191 N. C. 366, 131 S. E. 
748.” Causey v. Morris, 195 N. C. 532, 534, 142 S. E. 783. 

Instituting Action under § 1-78 Does Not Prevent Motion 
for Change.—Where the plaintiff under § 1-78 is bound to 
institute the action in the county in which defendant gave 
bond, his act in so doing cannot be imputed to him as a 
voluntary choice of venue, so as to prevent the lodging of 
a motion under this section. Pushman vy. Dameron, 208 
ee (uios6,) 180 (Seeker 5728 

Right of Defendant after Complaint Filed.—Where an or- 
der for the examination of an adverse party is granted be- 
fere the filing of the complaint, a motion for change of 
venue as a matter of right may be denied without prejudice 
to defendant’s right to move for change of venue after the 
filing of the complaint, the right of defendant to object to 
venue, applying after complaint is filed) Bohannon vy. Wach- 
ovia Bank, etc., Co., 210 N. C. 679, 188 S. E. 390. 


B. Jurisdiction of Application. 


Editor’s Note.—It was formerly held that the filing of an 
affidavit and motion for change of venue in vacation before 
the clerk was invalid. Riley v. Pelletier, 134 N. C. 316, 46 
S. E. 734. The motion was required to be made in the dis- 
trict and during the term of court. Garrett v. Bear, 144 
N.C. (23; 56 SE. 479: 

By P. L. 1919, c. 304 and P. Ij. 1920, c. 96 it was provided 
that the defendant could file in motion with the clerk in- 
stead of applying to the court, the clerk could not, however, 
order the removal—as he may under the most recent legisla- 
tion, which is discussed in the next paragraph. See South- 
ern. Cotton Oil Co. v. Grimes, 183 N. C. 97, 112 S. E. 598. 

Power of Clerk under Section 1-583.—The power to enter- 
tain a demand of defendant to remove an action to the 
proper venue under the provisions of this section, is now 
conferred by a recent statute (§ 1-583) upon the clerk, sub- 
ject to the right of appeal to the judge at the next term, 
when the motion shall be heard and passed upon de novo. 
Roberts v. Moore, 185 N. C. 254, 116 S. E. 728; Southern 
Cotton Oil Co. v. Grimes, 183 N. C. 97, 112 S. E. 598. 

Where defendant has made his motion before the clerk to 
remove the action to the proper venue, the question is then 
a matter of substantial right, and the clerk is without power 
to proceed further in essentials until the right to remove is 
considered and passed upon. Roberts v. Moore, 18 N. C. 
254, 116 S. E. 728. 

Appeal to Judge.—Where the clerk of the Superior Court 
orders the action upon contract removed to the county of 
the defendant’s residence, and the plaintiff, a nonresident, 
has appealed. therefrom to the judge, who in term. orders 
the cause transferred and the defendant has complied with 
the requisites of the statute in filing a written motion in apt 
time, the action of the trial judge is a valid exercise of his 
jurisdictional authority. Southern Cotton Oil Co. v. 
Grimes, 183 N. C. 97, 112 S. E. 598. 


III. WAIVER ~F RIGHT TO CHANGE. 


Effect of Failure tec Comply with Section.—The matter of 
venue is not jurisdictional in the first instance, and the de- 
fendant will lose his right to Lave an action against him re- 
moved from an improper to the proper county by failing to 
comply with the provisions of this section, that before the 
expiration of the time for filing his answer he must demand 
in writing that the trial be conducted in the proper county. 
Roberts v. Moore, 185 N. C. 254, 116 S. E. 728. 

Venue cannot be jurisdiction and it may always be 
waived. Clark v. Carolina Homes, 189 N. C. 703, 128 S. E. 
20, 25. See also, Wynne v. Conrad, 220 N. C. 355, 17 S. E. 
(2d) 514. 

Waiver occurs when motion was neither “made in writ- 
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ing” nor “before the time of answering expired.”’ McMinn 
v. Hamilton, 7 N. C. 300; Lafoon v. Shearin, 91 N. C. 370 
(which was an action of ejectment); Morgan vy. Bank, 93 N. 
C. 352; County Board v. State Board, 106 N. C. 81; 10 S. E. 
1002; Baruch v. Long, 117 N. C. 509, 23 S. E. 447; Lucas v. 
Carolina Central R. Co., 121 N. C. 506, 508, 28 S. E. 265. 

Where a defendant moves t) transfer a cause to another 
county, and he is allowed to a certain day of the term to 
file affidavits, which he failed to do, and his motion for tre- 
moval is denied, without his excepting or appealing, his 
conduct will waive all of his rights thereto. Oettinger v. 
Hill Live Stock Co., 170 N. C. 152, 86 S. E. 957. 

Filmg Answer to Merits.—The defendant who files a for- 
mal answer to the merits within the time allowed, thereby 
waives his privilege of amendment. ‘Trustees v. Fetzer, 162 
N. C. 245, 78 N. C. 152; Stevens Lumber Co. v. Arnold, 179 
IN. .C.: 269, 102) Sa Beano: 

An agreement between counsel for time to file answer is 
an acceptance of jurisdiction and a waiver of any right to 
remove. Garrett v. Bear, 144 N. C. 23, 56 S. E. 479, and 
cases cited. 

Withdrawing Answer.—Where answer has been filed and 
withdrawn for the purpose of the motion, to remove at the 
proper term, the right to remove will be taken as waived. 
Trustee v. Fetzer, 162 N. C. 245, 78 S. E. 152. 

Accepting Continuances.—/. defendant who has moved to 
transfer a cause to another county waives his right to the 
same by accepting continuances from time to time. 
Oettinger v. Hill Live Stock Co., 170 N. C. 152, 86 S. E. 
957. 

Enter of Default.—Where a defendant has waived his 
rights to transfer a cause to another county or the same has 
been refused in the discretion of the trial court, and he has 
permitted the time to file his answer to expire, it is within 
the discretion of the trial judge to refuse his motion to file 
an answer later, and a judgment final by default therecf 
may be entered in proper instances. Oettinger v. Hill Live 
Stock Go: 1/0Ne @s 1529 86S, F957: 

When Judgment by Default Vacated.—When a judgment 
by default final has been entered against a defendant for 
the want of an answer, and it appeared that the defendant 
had lodged his motion in apt time, for a change of venue in 
accordance with the provisions of this section, which has not 
been determined, the failure or inability of the defendant toa 
have given the plaintiff ten days notice of his motion, sec. 
1-581, before time for answering has expired, will not affect 
his right to have the judgment by default against him 
vacated. Roberts v. Moore, 185 N. C. 254, 116 S. EK. 728. 

When the defendant has proceeded by motion before the 
clerk to have plaintiff’s action against him removed to the 
proper county for improper venue, and this before the time 
for filing his answer has expired, a judgment by default 
final for the want of an answer is entered contrary to the 
due course and practice of the courts, and on appeal to the 
Supreme Court will be set aside, and the cause remanded 
for the clerk to consider and pass upon defendant’s motion 
for a change of venue. Roberts v. Moore, 185 N. C. 254, 116 
Sip beet 7208 

IV. APPEAL. 


A. Where County Designated Not Proper. 

No Discretion in Court.—The question of removal, when 
the action is not brought in the proper county, is not one of 
discretion, but “‘may’’ means shall or must, as it is con- 
strued in every act imposing a duty. Pelletier v. Saunders, 
67 N. C. 262; Jones v. Statesville, 97 N. C. 86, 2 S. E. 346; 
and cases there cited. Neuse Mfg. Co. v. Brower, 105 N. C. 
400, 444, 11 S. EF. 313. See also, Lewis v. Sanger, 216 N. C. 
724, 6 S. B. (2d) 494. 

Appeal Lies.—Consequently, that an appeal lies from an 
order denying a motion for the removal of a case to the 
proper county for trial has been thoroughly settled by re- 
peated decisions of the Supreme Court. Neuse Manufactur- 
ing Co. v. Brower, 105 N. C. 440, 11 S. E. 313; Connor v. 
Dillard, 129 N. C. 50, 39 S. E. 641; Brown v. Cogdell, 136 N. 
732,148 9S. solos berry. vn k R.153) N.C. 117, 68 S. E. 
1060; Cedar Works v. Roper I,umber Co., 161 N. C. 603, 606, 
TPE e720. 

Not Premature.—An appeal from the refusal of the Su- 
petior Court judge to remove a case to the proper county 
is not premature. Dixon v. Haar, 158 N. C. 341, 74 S. E. 1. 

Appeal for Delay.—A party to an action cannot be per- 
mitted to move repeatedly at each succeeding term for a 
change of venue and then appeal from each successive re- 
fusal for purposes of delay. Ludwick v. Uwarra Mining Co., 
dt) Ni 60, (6287) Ss. 5. 949, 


B. Convenience of Witnesses and Ends of Justice Promoted. 

Discretion of Court.—The removal of a case from one 
county to another for the convenience of witnesses is dis- 
cretionary with the trial judge. Belding v. Archer, 131 N. 
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C. 287, 42 S. E. 800; Eames v. Armstrong, 136 N. C. 392, 48 
S. -E. 769; -Oettinger v. Stock Co.,).170 N.C) 152, 86S. Ex 
957. 

In Craven v. Munger Lumber Co., 170 N. C. 424, 426, 87 
S. E. 216, it is said: ‘‘The statute is explicit that the judge 
‘may’ remove the cause to another county when it appears 
that the convenience of witnesses or the ends of justice may 
be served thereby. The language of itself makes it a matter 
of discretion ‘in the court, and in the only four cases in 
which the matter has ever been contested by appeal this 
Court has sustained the plain meaning of the words as giv- 
ing the judge a discretionary power * * * *,” 

A motion for the removal of a cause from one county 
to another for convenience of witnesses and to promote the 
ends of justice under this section is addressed to the sound 
discretion of the trial judge, and is not subject to review 
in the Supreme Court. Western Carolina Power Co. v. 
Klutz, 196 N. C. 358, 145 S. E. 681; Causey v. Morris, 19: 
N. C. 532, 142 S. E. 783. Except upon abuse of this dis- 
cretion. Grimes v. Fulton, 197 N. C. 84, 147 S. E. 680. 

Matters Not Presented on Appeal.—Where, on appeal 
from the clerk’s order removing the action on this ground 
and on the ground of movant’s legal right, the court sus- 
tains the order on the latter ground alone, the clerk’s 
right to issue the discretionary order is not presented on 
appeal to the Supreme Court, but the correctness of the 
order based on movant’s legal right is left to be deter- 
mined. Causey v. Morris, 195 N. C. 532, 142 S. E. 783. 

When the trial judge in the proper exercise of his dis- 
cretion under this section, has transferred a cause from 
one county to another for trial, the question of his ulti- 
mate purpose to consolidate the cause with other like 
cases does not arise on appeal to the Supreme Court. 
Western Carolina Power Co. v. Klutz, 196 N. C. 358, 145 
5. BH. 681. 

No Appeal Lies.—Consequently, refusal of superior court 
judge to order removal of cause for convenience of witnesses 
and in the interest of justice, is not reviewable in the su- 
preme court. Garrett v. Baar, 144 N. C. 23, 56 S. E. 479; 
Perry v. Perry, 172 N. C. 62, 89 S. E. 999; Byrd v. Carolina 
Spruce Co., 170 N. C. 429, 435, 87 S. E. 241. Except upon 
evidence of abuse of discretion. Tudwick vy. Mining Co., 
171 N. C. 60, 87 S. EB. 949; Craven v. Munger Lumber Co., 
170) Ne Gx 42458785. 27216. 

What Constitutes Abuse of Discretion—IJlustrated.—Un- 
der the provisions of secs. 1-82, 1-83, it is within the sound 
discretion of the trial judge to change the venue of an ac- 
tion sounding in tort, to another, when in his judgment the 
county in which the action was brought does not best 
subserve the ends of justice, or when justice would be pro- 
moted by the change requested, and upon his findings upon 
the evidence in this case, it is held, that his discretion in 
refusing to remove the cause was not such an abuse thereof 
as to reverse his judgment on appeal. Curlee v. National 
Bank, 187 N. C. 119, 121 S. E. 194. 

In Craven v. Munger, Lumber Co., 170 N. C. 424, 426, 87 
S. E. 216, it is said: ““This (an abuse of discretion), we 
cannot impute to the learned judge who refused this mo- 
tion, and upon the evidence before him refused to find as 
a fact that the ends of justice would be served by such 
removal or to remove the case for the convenience of wit- 
nesses.” 

Second Appeal. — Upon refusal of defendant’s motion to 
transfer a cause for improper venue, the defendant gave 
notice of appeal which he did not perfect, and at some sub- 
sequent term renewed the motion, but upon another ground 
—for the convenience of witnesses and to promote the ends 
of justice, etc., and appealed from the refusal of this 
motion, and perfected it. Held, the granting or refusing 
of the second motion was in the discretion of the trial 
judge, and upon the record the appeal will be held frivolous 
by the Supreme Court and dismissed upon appellee’s motion 
therein properly made. Ludwick v. Mining Co., 171 N. C. 
61, 87'S, E. 949. 


§ 1-84. Removal for fair trial—In all civil and 
criminal actions in the superior and criminal 
courts, when it is suggested on oath or affirma- 
tion, on behalf of the state or the traverser of the 
bill of indictment, or of the plaintiff or defendant, 
that there are probable grounds to believe that a 
fair and impartial trial cannot be obtained in the 
county in which the action is pending, the judge 
may order a copy of the record of the action re- 
moved to some adjacent county for trial, if he is 
of the opinion that a fair trial cannot be had in 
said county, after hearing all the testimony of- 


CH. 1. CIVIL PROCEDURE—VENUE 


§ 1-86 


fered on either side by affidavits. The county 
from which the cause is removed must pay to the 
county in which the cause has been tried the full 
amount paid by the trial county for jurors’ fees, 
and the full costs in the cause which are not tax- 
able against or cannot be recovered from a parity 
to the action, and for which the trial county is 
liable. (Rev., s. 426; Code, s. 196; 1879, c. 45; 1899, 
cc. 104, 508; 1806, c. 693, s. 12; 1917, c. 44; C. S. 
471.) 


Reasons for Removal. — An affidavit for the removal of 
a cause, which does not set forth the reason of affiants’ be- 
lief that justice cannot be done in the county from which 
it is removed, is insufficient. State v. Turtty, 9 N. C. 248. 
A statement that a fair and impartial trial cannot be had 
will not suffice. Id. p. 259. 

Discretion of Trial Judge. — Change of venue on ground 
of local prejudice is addressed to the discretion of the trial 
judge. Stroud v. United States, 251 U. S. 15, 64 L. Ed. 193, 
40 S. Ct. 50. See also State v. Davis, 203 N. C. 13, 26, 164 
S. FE. 7363\ State yw.) Godwin? 216 N.C: 49,.<35S. Bind): 347. 

Counter Affidavit. — When the judge is not satisfied by 
the affidavits offered, it is immaterial that counter affida- 
vits were not presented. Benton v. R. R., 122 N. C. 1009, 
SOS), FOR SRE 

Appeal. — The findings of fact by the court that the de- 
fendants could secure a fair trial is conclusive, and the 
granting or refusal of a motion to remove under this section 
is not reviewable. Albertson v. Terry, 109 N. C. 9, 13 §. 
E. 713, and cases cited. State v. Smarr, 121 N. C. 669, 28 
S. E. 549; State v. Turner, 143 N. C. 641, 57 S. E. 158; State 
v. Johnson, 104 N. C. 780, 10 S. E. 257. 

This is true, even though the judge further states in his 
order that his findings were based on his personal ob- 
servation. Gilliken v. Norcom, 193 N. C. 352, 137 S. E. 136. 

The rule of law governing motions for removal for the 
causes specified, is thus declared in Phillips v. Lentz, 43 
N. C. 240; ‘“‘The distinction seems to be where there are no 
facts stated in the affidavit as grounds for removal, the 
ruling of the court below may be reviewed; but where 
there are facts set forth, their sufficiency rests in the dis- 
cretion of the judge and his decision upon them is final.’ 
See Gilliken v. Norcom, 193 N. C. 352, 137 S. E. 136. 

Admission of Facts. — The affidavit is required to make 
the facts appear to the Court, but if they are admitted, or 
agreed on by the parties, this is sufficient, and it is not 
necessary that they should appear in the record or order 
of removal. Emry v. Hardee, 94 N. C. 787. 

It is within the power of counsel to consent that the 
Court might hear and consider the facts as if stated in an 
affidavit. Emry v. Hardee, 94 N. C. 787. 

When it is stated in the order, that the motion is heard 
“as on affidavit,” the implication is, nothing else appearing, 
that all the parties consented to accept the facts as if stated 
under oath. Emry v. Hardee, 94 N. C. 787. 

Cited in McFadden v. Maxwell, 198 N. C. 223, 
1a 2A 


IST'S; 


§ 1-85. Affidavits on hearing for removal; when 
removal ordered. — No action, civil or criminal, 
shall be removed, unless the affidavit sets forth 
particularly and in detail the ground of the appli- 
cation. It is competent for the other side to con- 
trovert the allegations of fact in the application, 
and to offer counter affidavits to that end. The 
judge shall order the removal of the action, if he 
is satisfied after thorough examination of the 
evidence as aforesaid that the ends of justice de- 
mand it. (Rev., s. 427; Code, s. 197; 1879, c. 45; 
1899; 'c.. 104, is4'2;.Cy Sear.) 


See notes to preceding section. 


§ 1-86. Additional jurors from other counties 
instead of removal.—Upon suggestion made as 
provided by § 1-84 or on his own motion, the pre- 
siding judge, instead of making order of removal 
may cause as many jurors as he deems necessary 
to be summoned from any county in the same 
judicial district or in an adjoining district by the 
sheriff or other’ proper officer thereof, to attend, 
at such time as the judge designates, and serve 
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as jurors in said action. The judge may direct 
the required number of names to be drawn from 
the jury box in said county in such manner as he 
may direct, and a list of the same to be delivered 
to the sheriff or other proper officer of the county, 
who shall at once summon the jurors so drawn 
to appear at the time and place specified in the 
order. In case a jury is not obtained from those 
so summoned the judge may, in like manner, 
from time to time, order additional jurors sum- 
moned from any county in the same judicial 
district or in an adjoining district, or from the 
county where the trial is being held, until a jury 
is obtained. These jurors are subject to challenge 
for cause as other jurors, but not for nonresidence 
in the county of trial, or service within two years, 
or not being freeholders, and all jurors so sum- 
moned are entitled to compensation for mileage and 
time, to be paid by the county to which they are 
summoned, at the rate now provided by law for 
regular jurors in the county of their residencé. 
Provided, that when the judge shall determine that 
it is necessary to have a special venire drawn from 
an adjoining county, instead of directing the ju- 
rors to appear at the courthouse in the county 
where the trial is pending, he may order them to 
appear at the courthouse of their own county and 
in lieu of their receiving mileage in going from 
their own county to the county in which the trial 
is held, it shall be optional with the county where 
the trial is held to provide transportation to said 
jurors from their own county seat to the place of 
trial and return instead of paying mileage to the 
jurors in going from their county seat to the piace 
Giirsials (LOLS wows. Scat 2. 10ST CaSUS, nL9So, IC. 
pas: C$: 473.) 


Local Modification.—Ashe, Durham: 

Cross Reference.—As to jurors generally, 
seq. 

Editor’s Note.—The Act of 1931 amended this section to 
allow the presiding judge “on his own motion” to cause 
additional jurors to be summoned from any county in “an 
adjoining district’? to try a case in the county where it is 
pending and from which removal of the cause was sought 
because of the possibility of an unfair trial by a local 
jury. He was restricted to “any adjoining county or any 
county in the same judicial district” by the former law. 
See 9 N. C. Law Rev. 379. 

The proviso at the end of this section relating to special 
venires to save mileage allowance, was added by Public 
Laws 1933, c. 248. 

Discretion of Judge. — The trial judge, when refusing 
defendant’s motion to remove an action for homicide to 
another county, may, in the exercise of his sound discre- 
tion, have the jurors summoned from any adjoining county, 
or from any county in the same judicial district, or have 
jurors drawn from the jury box of such county. State v. 
Kincaid, 183 N. C. 709, 110 S. E. 612; State v. Baxter, 208 
Piet 90, 1/9: 9s, Bue. 450, 

Under this section the granting of a solicitor’s motion that 
the jury be drawn from the body of another county is with- 
in the court’s discretion. State v. Shipman, 202 N. C. 518, 163 
al «, 657. 

Applied in State v. Beard, 207 N. C. 673, 178 S. E. 242. 

Cited in State v. Green, 207 N. C. 369, 177 S. E. 120. 


§ 1-87. Transcript of removal; subsequent pro- 
ceedings. — When a cause is directed to be re- 
moved, the clerk shall transmit: to the court to 
which it is removed a transcript of the record of 
the case, with the prosecution bond, bail bond, 
and the depositions, and all other written evi- 
dences filed therein; and all other proceedings 
shall be had in the county to which the place of 
trial is changed, unless otherwise provided by the 
consent of the p-~ties in writing duly filed, or by 
order of court. (Rev., s. 428; Code, ss. 195, 198; 


1933, c. 248. 
see § 9-1 et 
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R. C., c. 31, s. 118; 1806, c. 694, s. 12; 1810, c. 787; 
Sect. s bo Co. Se) 


Time to Deposit. — When an action is ordered removed 
to another county, it is error in the Judge presiding in the 
Superior Court of the county from which the cause is re- 
moved, at the next term thereof, and before the term of 
the Court in the county to which it was removed, to direct 
that the action be dismissed if the cost of the transcript 
be not paid in a time specified. The party procuring the 
order of removal has until the term of the Court to which 
the cause is removed to deposit his transcript. Fisher v. 
Cid. Copper Mining Co., 105 N. C. 123, 10 S. E. 1055, 

Quoted in Clark v. Peebles, 100 N. C. 352, 6 S. E. 798. 


SUBCHAPTER V. COMMENCEMENT OF 
ACTIONS. 


Art. 8 Summons. 


§ 1-88. Civil actions commenced by.—Civi! ac- 
tions shall be commenced by issuing a summons; 
but no summons need issue in controversies sub- 
mitted without uction, and in confessions of judg- 
ment without action. (Rev., s. 429; Code, s. 199; 
CAC Pree 70 OuS 475) 


Cross References.—As to submission of controversy with- 
out action, see § 1-250. As to confessions of judgments, see 
§ 1-247, As to summons in special proceedings, see § 1-394. 
As to summons in attachment, see § 1-444. As to action 
commenced when summons is issued, see § 1-14, 

Necessity for Service of Summons. — Service of process 
or notice to appear is essential to the jurisdiction of all 
courts, as sufficiently appears from the well known legal 
maxim, that no one shall be condemed in his person with- 
out notice, and an opportunity to be heard in his defense. 
Smith v. Woolfolk, 115 U. S. 143, 149, 5 S. Ct. 1177, 29 L,. 
Ed. 357; Renaud v. Abbott, 116 U. S. 277, 288, 6 S. Ct. 1194, 
29 L. Ed. 629. 

If jurisdiction is taken where there has been no service 
of process, or notice, or a statutory substitute for it, the 
proceeding is not only voidable but absolutely void, and 
may be collaterally attacked. Windsor v. McVeigh, 93 
U. S$. 274, 277, 23 L. Ed. 914; Cox v. United States, 131 U. 
S.uAppxs c.,. 19 2. Fad. /500: 

The object of the summons is to advise the defendant of 
the plaintiff’s action, and that he must appear at the time 
and place named and make his defense. Scott v. Jarrell, 
167 N. C. 364, 365, 83 S. E. 563; Rector v. Laurel River 
Logging Co., 179 N. C. 59, 61, 101 S. E. 502; Jester v. Bal- 
timore Steam Packet Co., 131 N. C. 54, 55, 42 S. EB. 447. 
Its office is to bring the parties into court. Barneycastle 
v. Walker, 92 N. C. 198. 

Distinguished from Complaint. — The summons in no way 
indicates the cause of action which is to be learned from 
the complaint. In this respect it differs from the writ, 
under the old practice, which did to some extent indicate 
the plaintiff's cause of action. Battle v. Baird, 118 N. C. 
854, 861, 24 S. E. 668. 

When Necessary. — A civil action shall be commenced 
by issuing a summons, except, in cases where the defend- 
ant is not within reach of the process of the court and 
cannot be personally served, when it shall be commenced 
by the filing of the affidavit to be followed by publication. 
McClure v. Fellows, 131 N. C. 509, 42 S. E. 951, overruled. 
Grocery Co. v. Bag Co., 142 N. C. 174, 55 S. E. 90. 

Same—Injunction Prior to Summons. — An _ injunction 
ordered by the judge upon reading the complaint, coupled 
with an order at the same time to issue a copy of the 
complaint and a summons to the defendant, was irregular 
and premature, and therefore should be dissolved. Patrick 
v. Joyner, 63 N. C. 573. But this irregularity, if waived by 
the defendant, will not be noticed by the court sua sponte, 
Heilig v. Stokes, 63 N. C. 612. 

Where no process was issued the injunction can not be 
sustained. Horne v. Board, 122 N. C. 466, 29 S. E. 581; 
Armstrong v. Kinsell, 164 N. C. 125, 80 S. E. 235. 

A summons is ‘‘issued’”? within the meaning of this section 
when it passes from the clerk’s office, or the office of a 
justice of the peace, under the sanction and authority of 
such officer, for the purpose of being served. Morrison v. 
Lewis, 197 N. C. 79, 80, 147 S. E. 729. 

An action is pending from the issuance of summons un- 
til final determination by judgment. McFetters v. Mc- 
Fetters, 219 N. C. 731, 14 S. E. (2d) 833. 

Suit Pending from Issuance of Summons.—A civil action 
is commenced when the summons is issued and, as this 
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section fixes the inception of the action, suit is pending from 
that time and not exclusively from the time when the sum- 


mons is served. Atkinson v. Greene, 197 N. C. 118, 120, 
147 S. E. 811; Morrison v. Lewis, 197 N. C. 79, 147 
Sit Be wees 

Delivery to Sheriff. — A summons is issued when it is 


delivered to the sheriff, or some one for him; this is the 
consummation and it then relates back to the time of filling 
out and dating by the clerk. McClure vy. Fellows, 131 N. C. 
509, 42 S. E. 951; Smith vy. Cashie, etc., Lumber Co., 142 N. 
726,54 “Si EB. 788: 

A summons simply filled in and lying in the office of an 
attorney, while he waited for the prosecution bond would 
not constitute an issuance. Webster v. Sharpe, 116 N. C. 
466, 468, 21 S. E. 912. 

As to officer’s notation of delivery as controlling issuance, 
see section 1-94 and notes thereto. 

How Jurisdiction in Actions in Personam Acquired. — In 
Hatch v. Alamance R, Co., 183 N. C. 617, 112 S. E. 529, it 
was said:—‘An action is commenced as to each defendant 
when the summons is issued against him (section 1-14, and 
this section), but in actions in personam jurisdiction of a 
cause of parties litigant can be acquired only by personal 
service of process within the territorial jurisdiction of the 
court, unless there is an acceptance of service or a general 
appearance, actual or constructive. Bernhardt v. Brown, 
118 N. C. 700, 701, 24 S. E. 527; Vick v. Flournoy, 147 N. 
C. 209, 212, 60 S. E. 978; Warlick v. Reynolds & Co., 151 
NEG! 606;..610,66 S. E657, 21 Re Cy 131537) The. va- 
rious forms of service are prescribed by the following sec- 
tions of this article. Ed. Note. 

Effect of Nonsuit.—Where certain named individuals, direc- 
tors of a corporation, are served with summons as trus- 
tees, and as to them the plaintiff takes a voluntary non- 
suit and moves that the corporation be made the defendant 
in the action, and the complaint amended, the effect of the 
motion is to commence a new action against the corpora- 
tion, and not to amend the original complaint. Jones v. 
Vanstory, 200 N. C. 582, 157 S. E. 867. 

Cited in Western Carolina Power Co. v. Yount, 208 N. 
C. 182, 179 S. E. 804; O’Briant v. Bennett, 213 N. C. 400, 
196 S. E. 336; Massachusetts Bonding, etc., Co. v. Knox, 
220 N. C. 725, 18 S. E. (2d) 436, 138 A. L. R. 1438 (dis. op.). 


§ 1-89. Contents, return, seal—The summons 
must run in the name of the State, be signed by 
the Clerk of the Superior Court having jurisdic- 
ticn to try the action, and be directed to the 
sheriff or other proper officers of the county or 
counties in which the defendants or any of them 
reside or may be found. It must be returnable 
before the clerk and must command the sheriff 
or other proper officer to summon the defendant, 
or defendants, to appear and answer the com- 
plaint of the plaintiff within thirty (30) days after 
its service upon defendant, or defendants; and 
must contain a notice stating in substance that if 
the defendant or defendants fail to answer the 
complaint within the time specified the plaintiff 
will apply to the court for the relief demanded in 
the complaint; and must be dated on the date of 
its issue. Every summons addressed to the sher- 
iff or other officer of a county, other than that 
from which it issued, must be attested by the seal 
of the court; but when addressed to the sheriff or 
other officer of the county in which it issued, such 
seal is unnecessary. Summons must be served 
by the sheriff to whom it is addressed for serv- 
ice within ten (10) days after the date of its issue; 
and upon serving the same, the officer shall note 
in writing upon the copy thereof, deiivered to the 
defendant, the date of service, but failure to com- 
ply with this requirement shall not invalidate the 
service, and, if not served within ten (10) days 
after the date of its issue upon every defendant, 
must be returned by the officer holding the same 
for service, to the clerk of the court issuing the 
summons, with notation thereon of its non-serv- 
ice and the reasons therefor as to every defend- 
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ant not served. In all cases where service of sum- 
mons is made by publication, such service by pub- 
lication shall be completed within fifty days from 
the order of publication. Provided, that in ali ac- 
tions for tax foreclosures, street assessment fore- 
closures and sidewalk assessment foreclosures, 
summons must be served by the sheriff to whom 
it is addressed for service within sixty (60) days 
after the date of its issue; and upon serving the 
same, the officer shall note in writing upon the 
copy thereof, delivered to the defendant, the date 
of service, but failure to comply with this require- 
ment shall not invalidate the service. and, if not 
served within sixty (60) days after the date of its 
issue upon every defendant, must be returned by 
the officer holding the same for service, to the 
clerk of the court issuing the summons, with no- 
tation thereon of its non-service and the reasons 
therefor as to every defendant not served. (Rev., 
6si 430, 431-5 Code, “ss,, 2004203; 213;:'C- Ca bas 
74s 18%6-7, Ger 85, 2416 1919) ¢.1304, sis) xaSess: 
1920,+ cin96; Sy Tah messetonl. ter 02) is. tepiae, 
Ci166, PSs LOS hein die ss OL Once o ge eel sel Ota NGe 
343-1939" Golbs Cusedy62) 


Local Modification.—Beaufort: 1937, c. 65. 

Cross References.—As to amendments in the discretion of 
the court, see § 1-163. As to summons in courts of justices 
of the peace, see § 7-135 et seq. As to issuance of sum- 
mons on Sunday, see § 103-3. As to duty of sheriff to exe- 
cute summons, see § 162-16. 

For analysis of this section, see 13 N. C. Law Rev., No. 
AS vps o/s 

Editor’s Note. — In view of the importance of the 
changes in this section effected by recent sessions of the 
legislature, it is thought that an outline of the procedure 
under the various acts may be of service. 

Prior to the amendment of 1935 service was required to 
be completed within fifty days from the commencement of 
the action instead of from the order of publication. The 
1939 amendment added the proviso at the end of the sec- 
tion. The proviso does not affect litigation pending on 
February 8, 1939. 


Same—Under the Original Code of Civil Procedure. — 
“The original Code of Civil Procedure required the defend- 
ant to appear and answer within a certain number of 
days after service of summons, in no case to be less than 
twenty days, thus making the day of service fix the time 
within which answer was to be filed. When summons was 
made returnable to the term, if issued less than ten days 
before the next term, the second term thereafter became 
the return term, the case was placed on the summons docket 
for that term and if issued more than ten days before 
the next term, and the pleadings were made up at the next 
succeeding term.” 1 N. C. Law Rev. 281. 

One of the striking features of the new _ procedure, 
effective, with the adoption of the original Code of Civil 
Procedure in 1868, was that all summonses should be re- 
turnable before the clerk, and that all pleadings should be 
made up and perfected before him; and when an issue of 
law is raised an appeal should lie to the judge at chambers, 
and be promptly acted on by him and returned. And 
further, that when an issue of fact arose upon the plead- 
ings, and in such cases only, the cause should be trans- 
ferred to be tried before the judge at term. This eliminated 
very much delay and expense in legal proceedings, for no 
cases could be on the docket before the judge at term for 
trial except those in which the issues of fact had been 
formulated before the clerk by the pleadings. See Campbell 
v. Campbell, 179 N. C. 413, 415, 102 S. E. 737. 

In Campbell v. Campbell, 179 N. C. 413, 102 S. E. 737, it 
was said: “This system has been continued in all the 
States, unchanged, in which the new procedure had been 
adopted, it is believed, except in this State. In this State, 
at that time, our people were much embarrassed by the re- 
sults of the war, and instead of desiring expedition in the 
determination of actions there was a desire to put off as 
long as possible the rendition of judgments for debt. Aec- 
cordingly, what was commonly known as the ‘Batchelor Act,’ 
entitled, an act suspending the Code of Civil Procedure in 
certain cases,’ ch. 76 Laws 1868-9, ratified 22 March, 1869, 
was enacted, which’ provided that summons should be made 
returnable to the term instead of before the clerk. This act 
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provided, sec. 13, that the suspending act should be tempor- 
ary and in force only ‘until 1 January, 1871,’ But, owing to 
the financial conditions of the time, it was later continued 
indefinitely, and then by oversight, though contradictory to 
concept and intent of the Code of Civil Procedure (which 
required all process to be issued returnable before the clerk), 
it has endured to this time though sucn anomaly has not 
obtained, it is believed, in any other State.’’ 

Same—Under Section 4706 [G. S. 1-81] of the Consolidated 
Statutes.—By the Public Laws of 1919 what is commonly 
known as the “Crisp Act” was passed, and this law was 
written into the Consolidated Statutes. According to the 
provision of the “Crisp Act’? the summons was required to 
be returnable before the clerk at a date named therein, not 
less than ten nor more than twenty days from its issue, and 
the defendant was required to answer within twenty days 
of its return. 

Same—Under Public Laws of 1923.—The Public Laws of 
1923, c. 53, s. 2, read as follows: 

“When any summons issuc by any clerk of the Superior 
Court in North Carolina is not served upon any one or more 
of the defendants therein named ten days before the return 
day thereof, but is served before the return day thereof, 
such failure to serve the said summons shall not affect the 
pendency of the action, and as touching the defendant or 
defendants therein named upon whom service has not been 
made ten days before the return day named in the summons, 
the return day as to such defendants shall be the tenth day 
after the service of the summons on the said defendant or 
defendants.”’ 

The original return day under this act was the same as 
that pointed out in discussing the law under the Consoli- 
dated Statutes; but if the sheriff did not serve the summons 
within ten days of the original return day then the return 
day was postponed automatically to ten days from the date 
of the service. For example if a summons issued on June 1 
and the return day was named as June 20 and the service 
was not perfected until June 15 the return day was extended 
to June 25. 

This act was repealed by the act of 1927 which amended 
this section (as explained in a succeeding paragraph). The 
act was subjected to the following criticism in 1 N. C. Law 
Rev. 281: ‘““The present change introduces again the element 
of uncertainty, since the plaintiff cannot know when the 
summons will be served, and his right to proceed at a defi- 
nite time depends upon the diligence of the officer or other 
circumstances not within his .ontrol. It would seem desir- 
able that the definite return day named in the summons 
should still control, not only for the sake of definiteness and 
uniformity in procedure, but because it enables the plaintiff 
to know when to look after his case, and at the same time 
gives reasonable protection to the defendant by giving him 
twenty days in all cases to answer, with the power in the 
clerk to extend the time for good cause shown.” 1 N. C. L. 
R. 281. 

This criticisim probably prompted 
1927 Act. 

Same—The Extra Session of 1921.—This act provided that 
the “summons must be served as now provided by law.” 
This provision was omitted in the 1927 amendment, as the 
method of service is there specifically mentioned. 

Same—Public Laws of 1927.—This section as amended 
in 1927 constitutes more or less a reversion to the pro- 
cedure extant before the passage of the “Crisp Act.” 
There is now no specified return day; appearance and 
answer are always thirty days after service (in conform- 
ance with the criticism cited above); service must be ten 


the passage of the 


days after issuance; if not served within ten days it 
must be returned with reasons for nonservice. If the 
reason was lack of time the issuing officer executed 


(within three days) an alias or pluries summons, as the 
case required; but this provision was struck out by the 
Act of 1929, as noted in a succeeding paragraph. The 
directory provision that the officer shall note the date 
of service is also new. 


Same—The Extra Session of 1920.—‘“In Campbell v. 
Campbell (179 N. C. 413, 102 S. E. 727) the summons was 
issued on July 21, returnable before the clerk on August 
8; but since the defendant was a nonresident, and serv- 
ice was to be made by publication, the time of publica- 
tion did not expire until August 23. It was held that 
the time was necessarily extended by operation of law, 
so that the return day for the defendant was August 23.” 
See 1 N. C. Law Rev. 9. : 


To meet this case, ch. 96, of the Public Laws, Extra Ses- 
sion 1920 enacted a proviso that the summons was to be te- 
turnable within’ forty days. This proviso was amended 
by the Act of 1927, and the time is extended from forty 
to fifty days. 

Same—Public Laws of 1929.—This act amended this section 
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by striking out the following: “Upon the return of a sum- 
mons unserved for want of time to make service, as to any 
defendant or defendants not served, the Clerk shall, within 
three (3) days thereafter issue an alias or pluries summons, 
as the case may require.” 

i Previous to this amendment the clerk was required to 
issue such summons if the process officer has not had time 
to serve the original within the time prescribed by stat- 
ute, without the necessity of the plaintiff in the action ap- 
plying therefor. Neely v. Minus, 196 N. C. 345, 145 S. E. 
771. See note under § 1-95. 

Notice that Relief Will Be Demanded.—Whether the omis- 
sion of notice that “the plaintiff will apply to the court fur 
the relief demanded in the complaint” would be futile 
semble. Davis v. Ely, 100 N. C. 283, 285, 5 S. E. 239. The 
Court stated that this has become a material part of the 
pleading. 

Excuse for Failure to Answer or Demur in Time. — See 
note of Helderman v. Hartseil Mills Co., 192 N. C. 626, 135 
S. E. 627, in 5 N. C. Law Rev. 269. 

Ten Days After Issuance.—The construction given section 
200 of the Code of 1883, providing that personal service should 
be “ten days before the beginning of the term,’? was that 
service before midnight of Friday, the tenth day before 
court, was a sufficient compliance. See Taylor v. Harris, 82 
N. C. 25; Guilford County v. Georgia Co., 109 N. C. 310, 311, 
313, 13 S. E. 861. It would seem, then by analogy, that a 
service before midnight of the tenth day after issuance 
would constitute a sufficient compliance with the require- 
ment of this section that service must be ten days after 
issuance. Ed. Note. 

Summons in Quo Warranto Proceedings Must Meet Req- 
uisites of Section.—In order for a valid service of sum- 
mons in quo warranto proceedings under the provisions of 
§ 1-526, it is nécessary that the true copy of the summons 
provided for in that secticn meet the requisites of this sec- 
tion. Mcleod v. Pearson, 208 N. C. 539, 181 S. E. 753. 

Substantial Compliance.—There is a _ substantial compli- 
ance with this section where the summons commanded the 
plaintiff to appear and show cause why a trustee should 
not be appointed in the place of the original trustee. The 
plaintiff could readily understand what the summons meant. 
Nall v. McConnell, 211 N. C. 258, 262, 190 S. E. 210. 

Effect of Summons Calling for Premature Appearance.— 
The rights of the defendant cannot be abridged by irregu- 
larity in making the summons require an appearance within 
less than the twenty days (now thirty after service) allowed 
by this section. Such summons is not necessarily on that 
account void, and the probate judge is not bound to dismiss 
it but he should allow the defendants the time allowed by 
this section for an appearance. Guion v. Melvin, 69 N. C. 
242. 

Meaning of Return.—The 
required a sheriff to whom 


Code of 1883, sec. 200, expressly 
a summons was directed to exe- 
cute the same and return it to the Superior Court of the 
county from which it was issued. “The term ‘return’ im- 
plies that the process is taken back to the place from which 
ft was issued.’”’ In re Crittenden, 2 Flip., 215. It is the ‘‘bring- 
ing of a process into Court with such endorsements as the 
law requires, whether they in fact be true or false.”” Harman 
v. Childress, 3 Yerg., 329. As the statute requires the officer 
to make his return to the Superior Court of Northampton 
County, and as the return could not be made elsewhere, 
it must follow that the cause of action arose in the said 
county. Watson v. Mitchell, 108 N. C. 364, 12 S. E. 836. 

When Summons Returnable.—Public Laws 1927, made ma- 
terial changes in the law theretofore existing. Formerly 
a summons was returnable before the clerk “at a date 
named therein not less than ten nor more than twenty days 
from its issuance.” The law now in force provides that a 
summons must be returnable before the clerk and must 
notify the defendant to appear and answer the complaint 
within thirty days after service thereof. It is further pro- 
vided, however, that the sheriff to whom the ‘summons is 
addressed, must serve the same within ten days after the 
date of issuance, and if not served within ten days, it must 
be returned by the officer holding the same for service to 
the clerk of the court issuing the summons, ‘‘with notation 
thereon of its nonservice and the reasons therefor as to 
every defendant not served.’’ By implication only, it would 
appear that a summons in a civil action is now returnable 
within ten days. Neely v. Minus, 196 N. C. 345, 246, 145 
Sty bee 7dy 

This Section and Section 1-209 Construed Together.—In 
Young v. Davis, 182 N. C. 200, 204, 108 S. E. 630, it was 
said that this section and section 1-209 providing for de- 
fault judgment are not necessarily repugnant, but on the 
contrary it is clear, that the one is an exception to the 
other, or rather the first affords an additional and more 
speedy method of relief in the stated class of suits. 
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The similarity of this section and § 7-136 is striking and 
it follows that the two should be interpreted the same. 
Johnson vy. Chambers, 219 N. C. 769, 770, 14 S. E. (2d) 789. 

Signature of Sheriff—Where a summons was _ properly 
served and the sheriff’s return was unsigned, though en- 
dorsed in proper form, the judge at the trial did not exceed 
his powers in permitting the sheriff to sign the return nunc 
pro tunc. Luttrell & Co. v. Martin, 112 N. C. 593, 17 S. EH. 
5/6. 

Seal.—A writ issuing to one county from the superior 
court of another county must have the seal of the court 
from which it issues impressed on it. Shackelford v. 
M’Rea, 10 N. C. 226. ‘The rule is that when the process is 
to be executed within the county where it issued, no seal is 
required, but if it goes beyond such county the seal is re- 
quired, and without it the process is void. This difference 
applies to all precepts or process, such as summons, execu- 
tion and the like. This distinction has been sustained by 
numerous decisions of the supreme court. Freeman, v. 
Lewis, 27 N. C. 91; Taylor v. Taylor, 83 N. C. 116; McArter 
v. Rhae, 122 N. C. 614, 615, 30 S. E. 128; Shackelford v. 
M’Rea, 10 N. C. 226; Seawell v. Bank, 14 N. C. 279; Finley 
vy. Smith, 15 N. C.. 95. Vick v. Flournoy; 147 9N.C, 209; 60 
S50: 0978; 

While this section requires that a summons directed to 
the sheriff of a county other than that from which it is 
issued shall be attested by the seal of the court, the ab- 
sence of a seal would not invalidate a judgment where serv- 
ice has been accepted and the defendant has voluntarily ap- 
peared. Moseley v. Deans, 222 N. C. 731, 24 Seb. (2d) 630. 

Same—Omission from Copy. — Where the original sum- 
mons bore the proper seal and the copy purported to have 
been attested in like manner, and the copy included every 
material part of the original except the seal, the omission of 
the seal, not affecting the substance of the writ did not 
impair the efficacy of the service or in any way mislead or 
prejudice the defendant. In affixing the seal the object is 
to evidence the authenticity of the summons, but the seal is 
not a part of the summons in the sense that its impress 
upon the copy is essential to the validity of the original. 
Elramy v. Abeyounis, 189 N. C. 278, 126 S. E. 743, 744. 


§ 1-90. Issued to several counties—The plain- 
tiff may issue a summons, directed to the sheriff 
of any county where a defendant is most likely 
to be found, noting on each summons that it is 
issued in the.same action. When the summons 
is returned, it shall be docketed as if only one had 
issued, and if any defendant is not served with 
such process, the same proceeding shall be had 
as in other cases of similar process not executed. 
(Rev., s. 432; Code, s. 204; R. C., c. 31, s. 44; 1789, 
Cyalt, Ss: 1, Co eal. Colao, oe Cm aa 


§ 1-91. When directed to officer of adjoining 
county.—If at any time there is not in the county 
a proper officer to whom summons or other proc- 
ess of a court of record is or ought to be directed, 
who can lawfully execute it; or if such officer 
refuses or neglects to execute the same, the clerk 
of the court from which it has. issued or shall 
issue, upon the facts being verified before him by 
written affidavit, subscribed by the plaintiff or 
his agent, shall issue such summons or process 
to the sheriff of any adjoining county, who has 
power to and shall execute the same in like man- 
ner as if he were sheriff of the county. In ail 
cases where the sheriff of any county is inter- 
ested, if there is no coroner in the county, proc- 
ess may be issued to and shall be executed by 
the sheriff of any adjoining county. (Rev., ss. 
1530, 1531; Code; sss; 929, 930; R.. C., ¢. 31, 8) 55; 
VETO, COLSGs Orie LOSO e882 Vey addsleet co. ce 
61; 1869-70, c. 175; C. S. 478.) 

Applied in an anonymous case in 2 N. C. 422. 


§ 1-92. Uniform pleading and practice in in- 
ferior courts where summons issued to run out- 
fide of county.—In all cases in which any court 
in North Carolina inferior to the Superior Court, 
except courts of Justices of the Peace, shall issue 
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any summons to run outside the county of such 
inferior court, the case in which such summons 
is issued shall, as to the summons and the filing 
of all pleadings, be subject to, and governed by, 
the laws and rules applicable to actions in the 
Superior Court of North Carolina. (1931, c. 420.) 


Cross References.—As to when coroner acts as sheriff, see 
§ 152-8. As to rules of pleading generally, see § 1-143. 

The recorder’s court of Reidsville Township was author- 
ized by the statute creating it to issue a summons run- 
ning out of the county, and the issuance of a summons to 
another county addressed to the sheriff of that county was 
authorized by this section. Williams v. Cooper, 222 N. C. 
589, 591, 24 S. E. (2d) 484. 


§ 1-93. Amount requisite for summons to run 
outside of county.—No summons in civil suits or 
civil proceedings shall run outside the county 
where issued, unless the amount involved in the 
litigation is more than two hundred dollars in 
matters arising out of contract and more than 
fifty dollars in matters arising in tort: Provided, 
that this section shall not affect or limit the pro- 
visions of §§ 7-138, 7-140 to 7-143. (1939, c. 81.) 

Cross Reference.—See also, §§ 7-121, 7-122. 

Demurrer to the jurisdiction on ground that summons 
was issued out of a recorder’s court to another county in 
an action ex contractu involving less than $200.00, is bad as 
a speaking demurrer, since the defect does not appear upon 
the face of the complaint. Four County Agricultural Credit 
Corp. v. Satterfield, 218 N. C. 298, 10 S. E. (2d) 914. 

§ 1-94. When officer must execute and return. 
—The officer to whom the summons is addressed 
must note on it the day of its delivery to him 
and serve it by delivering a copy thereof to 
each of the defendants. In all cases when a 
summons is issued by any court of this state, 
and the officer to whom said summons is directed 
shall find that the person or persons against whom 
said summons is issued cannot be served without 
danger of injury to said person or persons on ac- 
count of the condition of said person or persons 
arising from i‘Iness, accident or otherwise, the offi- 
cer shall file with his returns a certificate from a 
reputable physician certifying to this fact, and 
said returns shall relieve the said officer from any 
liability by reason of failure to actually serve the 
summons. The said officer shall as soon as pos- 
sible make actual service of said sumn.ons, and 
when actually served the cause of action shall be 
deemed to have been commenced as of the date 
of the original summons, and the defendant shall 
have ‘thirty days from the date of actual service 
within which to demur, answer or otherwise 
plead. (Rev., s. 433; Code, s. 200; 1876-7, c. 85; 
1919) c. 304 sr 1; Hx Sess. 1a2teeods ete roan 
¢C...625,.19438,c. 543:.C. S, 4£29,) 


Cross Reference.—As to action commenced when summons 
is issued, see § 1-14. 

Editor’s Note.—The Public Laws of 1923 added the part 
of the section, relating to service in case of danger of in- 
jury to the person. ‘This applies to all courts, since the 
words used are ‘when the summons is issued by any court 
of this state.’ The first purpose is to relieve the officer 
from liability to a penalty for failure to serve the sum- 
mons in proper time, (sections 162-14, 162-16). It may be 
that such facts stated in his return, as an excuse for fail- 
ure to serve the summons, would exonerate the officer in 


any case (21 R. C. I. 1318), but this places it beyond 
question.” 1 N. C. Law Rev. 279. 
The 1943 amendment substituted “thirty” for “twenty” 


in the sixth line of the last sentence of this section. 
Effect of Officer’s Notation. — A summons is issued when 
the clerk delivers it to the sheriff tu be served, and where 
there is no intermediary, but the process is delivered by the 
clerk himself to the officer, the notation of the officer on 
it as to the date of its receipt by him must be controlling 
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evidence as to when it was issued. Smith v. Cashie, etc., 
Iumber Co., 142 N. C. 26, 54 S. E. 788. 

A civil action is commenced when the summons is issued, 
and the presumption when nothing else appears is that the 
summons passed from the control of the Clerk and was de- 
livered to the sheriff, and therefore issued at the time when 
the sheriff received it; and this is generally determined by 
the entry on the process of the date it was received by the 
sheriff, as he is required by statute to make such an entry. 
Smith v. Cashie, etc., Lumber Co., 142 N. C. 26, 30, 54 S. E. 
788, explaining Houston v. Thornton, 122 N. C. 365, 375, 29 
Sv ae 8275 

Failure to Make Notation.—The sheriff ought regularly 
to note on the summons the day of its delivery to him, as 
required by the statute but his failure to do so does not 
vitiate or render the summons void. Such a notation is not 
of the essence of the summons, or the service of it by the 
sheriff. Its purpose is to provide evidence convenient to 
fix the day the summons passed into the hands of the sheriff 
for any proper purpose. Strayhorn y. Blalock, 92 N. C. 293, 
294. 

Summons Issued from Justice’s Court. — Construing sec. 
7-149, sub-sec. 16, and this section together, it is clear that 
a summons issued from a court of a justice of the peace 
must be served in the same manner as a summons issued 
from the Superior Court. Pass v. Elias, 192 N. C. 497, 498, 
isis. bye. aol 

Return of Sheriff Generally.—See secs. 162-14 et seq. and 
the notes thereto. 

Cited in Dunn v. Wilson, 210 N. C. 493, 187 S. E. 802. 


§ 1-95. Alias and pluries—When the defendant 
in a civil action or special proceeding is not served 
with summons within ten days, the plaintiff may 
sue out an alias or pluries summons, returnable 
in the same manner as original process. An alias 
or pluries summons may be sued out at any time 
within ninety (90) days after the date of issue of 
the next preceding summons in the chain of 
summonses. Provided, however, that in case of 
tax suits brought under the provisions of § 105- 
391, as amended, an alias or pluries summons 
may be sued out at any time within two years 
after the issuance of the original summons, whether 
any intervening alias or pluries summons has 
heretofore been issued or not, and after the is- 
suance of such alias or pluries summons, the 
chain of summonses may be kept up as in any 
ether action. (Rev., s. 437; Code, s. 205; R: C., c. 
Bi s, 52: 1777,' co 195) ss, 23, 71; 1929, c. 237, s. 
PB 1931, c. 264; C. S, 480.) 


Editor’s Note.—The second sentence of this section was 
added by the Act of 1929 which also amended § 1-89 by 
striking out the provisions relating to issuance of an alias 
or pluries summons by the clerk. The Act of 1931 added 
the proviso. 

It was held in McGuire v. Montvale Lumber Co., 190 
Reece, cs, 131 S. B..274, that. the. word “may” as 
herein used means “must.” The McGuire case further 
states that “the true office of an alias summons is to 
continue the action referable to its original date of in- 
stitution, when the first summons issued had not been 
served,” and cites Powell v. Dail, 172 N. C. 261, 90 S. 
E. 194; Rogerson v. Leggett, 145 N. C. 7, 58 S. E. 596. 

Alias summons must be sued out within ninety days next 
after the date of the original summons. Mintz y. Frink, 
217 N. C. 101, 6 S. E. (2d) 804. 

Motion to Abate.—If there has been a discontinuance of 
the action by failure to duly issue alias summons, defend- 
ant must take advantage thereof by motion to abate before 
he files answer. Asheboro v. Miller, 220 N. C. 298, 17 S. 
E. (2d) 105. 

Cited in Neely v. Minus, 196 N. C. 345, 145 S. E. 771; 
Gomer vy. Clayton, 214 N. C. 309, 199 S. E. 77. 


§ 1-96. Discontinuance.—A failure to keep up 
the chain of summonses issued against a party, 
but not served, by means of an alias or pluries 
summons, is a discontinuance as to such party; 
and if a summons is served after a break in the 
chain, it is a new action as to such party, begun 
when the summons was issued. (Rev., s. 438; 


co. 481.) 
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When Discontinuance Occurs.— A _ discontinuance under 
this section occurs only \.hen the summons has not been 
served. Rogerson v. Leggett, 145 N. C. 7, 10, 58 S. E. 596; 
Gomer v. Clayton, 214 N. C. 309, 199 S. E. 77. 

The failure of service of the original summons in an ac- 
tion must be followed by an alias or pluries writ or a sum- 
mons successively and properly issued in order to preserve 
a continuous single action referable to the date of its issue, 
for otherwise it is a discontinuance as to the defendant. And 
another summons served after the break in the chain is a 
new action. Hatch v. Alamance R. Co., 183 N. C. 617, 112 
». EF. 529. 

Under this section where in a civil action alias or plu- 
ries summonses are issued in the event of nonservice of the 
original, a break in the chain of summonses works a dis- 
continuance, and where a summons is thereafter served it 
commences a new action. Neely v. Minus, 196 N. C. 345, 
eS he hl Os ysl 

Where service of the original summons in this action was 
void because made on a Sunday and an ‘alias’? summons 
thereafter issued was ineffective because not in the form 
prescribed by statute, upon the expiration of 90 days from 
the date of the original summons there was a discontinu- 
ance, and the court was without authority thereafter to 
order the issuance of an alias summons. Mintz vy. Frink, 
Cif N oe CrelOl en Go Ou bs (2d) ales 


§ 1-97. Service by copy.—The manner of de- 
livering summons in the following cases shall be 
as hereinafter stated: 


1. If the action is against a corporation, to the 
president or other head of the corporation, secre- 
tary, cashier, treasurer, director, managing or 
local agent thereof. Any person receiving or 
collecting money in this state for a corporation 
of this or any other state or government is a local 
agent for the purpose of this section. Such serv- 
ice can be made in respect to a foreign corpora- 
tion only ,when it has property, or the cause of 
action arose, or the plaintiff resides, in this state, 
or when it can be made personally within the 
state upon the president, treasurer or secretary 
thereof. 

2. If against a minor under the age of fourteen 
years, to the minor personally, and also to his 
father, mother or guardian, or if there are none 
within the state, to any person having the care 
and control of the minor, or with whom he re- 
sides, or in whose service he is employed. 

3. If against a person judicially declared of un- 
sound mind, or incapable of conducting his own 
affairs in consequence of habitual drunkenness, and 
for whom a committee or guardian has been ap- 
pointed, to such committee or guardian, and to 
the defendant personally. If the superintendent 
or acting superintendent of an insane asylum in- 
forms the sheriff or other officer who is charged 
with the duty of serving a summons or other ju- 
dicial process, or notice, on an insane person con- 
fined in such asylum, that the summons, or proc- 
ess, or notice, cannot be served without danger 
of injury to the insane person, it is sufficient for 
the officer to return the same without actual serv- 
ice, but with an endorsement that it was not per- 
sonally served becaus2 of such information; and 
when an insane person is confined in a common 
jail it is sufficient for an officer charged with serv- 
ice of a notice, summons, or other judicial process, 
to return the same with the endorsement that it 
was not served because of similar information as 
to the danger of service on such insane person 
given by the physician of the county in which the 
jail is situated. 

4. Every unincorporated, fraternal, beneficial 
organization, fraternal benefit order, association 
and/or society issuing certificates and/or policies 
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of insurance, whether foreign or domestic, now or 
hereafter doing business in this state, shall be sub- 
ject to service of process, in the same manner as 
is now or hereafter provided for service of process 
on corporations: Provided, this paragraph shall 
only apply in actions concerning such certificates 
and/or policies of insurance. 

5. Every nonresident individual who is en- 
gaged in business in this state and who conducts 
such business through an agent, employee, trus- 
tee, or other representative in this state, or who is 
a member of a partnership, firm, or unincorpo- 
rated organization or association, or beneficiary or 
shareholder in a business trust doing business in 
this state, shall be subject to process in any action 
or proceeding in any court of competent jurisdic- 
tion in this state arising out of or connected with 
stich business in this state, and such process may 
be served upon such agent, employee, trustee, or 
other representative or upon any person in this 
state receiving or collecting money with respect to 
such business, or upon any member of such part- 
nership, firm, organization or association residing 
in this state or upon any person residing in this 
state who is authorized to act or contract for or 
collect or receive money on behalf of such part- 
nership, firm, organization, association, or busi- 
ness trust with respect to its business in this state. 
Within five days after such service the plaintiff or 
petitioner or his attorney shall send by registered 
mail to said nonresident individual at his last ad- 
dress, if known, a copy of the summons and a 
copy of the complaint or petition with a statement 
calling attention to the provisions hereof and of 
the expiration of the time to answer or demur. 
Such service shall bind such individual as fully 
and effectually as if it had been made upon him 
personally. 

6. Any unincorporated association or organiza- 
tion, whether resident or nonresident, desiring to 
do business in this state by performing any of the 
acts for which it was formed, shall, before any 
such acts are performed, appoint an agent in this 
state upon whom all processes and precepts may 
be served, and certify to the clerk of the superior 
court of each county in which said association or 
organization desires to perform any of the acts 
for which it was organized the name and address 
of such process agent. If said unincorporated 
association or organization shall fail to appoint 
the process agent pursuant to this subsection, all 
precepts and processes may be served upon the 
secretary of state of the state of North Caroiina. 
Upon such service, the secretary of state shall 
forward a copy of the process or precept to the 
last known address of such unincorporated asso- 
ciation or organization. Service upon the process 
agent appointed pursuant to this subsection or 
upon the secretary of state, if no process agent is 
appointed, shall be legal and binding on said 
association or organization, and any judgment 
recovered in any action commenced by service of 
process, as provided in this subsection, shall be 
valid and may be collected out of any real or per- 
sonal property belonging to the association or 
organization. 

Any such unincorporated association or organ- 
ization, now performing any of the acts for which 
it was formed, shall, within thirty days from the 
ratification of this subsection, appoint an agent 
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upon whom processes and precepts may be 
served, as provided in this subsection, and in the 
absence of such appointment, processes and pre- 
cepts may be served upon the secretary of state, 
as provided in this subsection. Upon such serv- 
ice, the secretary of state shall forward a copy of 
the process or precept to the last known address 
of such unincorporated association or organiza- 
tion,» CRev., 8: 4403- Code, s- 217 Cy Cer ta mae- 
1874-5, c. 168; 1889, c. 89; 1933, c. 24; 1941, c. 256; 
1943, c..4783+C.° S488.) 


I. In General. 
II. Service on Corporations. 
A. Corporations Generally. 
B. Foreign Corporations. 
III. Service on Minors. 
IV. Service on Insane Persons. 


Cross References. 

As to resident process agent and service through secre- 
tary of state, see §§ 55-38, 55-39. As to service of process 
on insurance commissioner for foreign insurance company, 
see § 58-153. As to infants, idiots, etc., to defend by guard- 
ians ad litem, see § 1-65. As to privilege from service of 
process in certain civil actions of persons brought into state 
by extradition, see § 15-79, 


I. IN GENERAL. 


Editor’s Note.—The 1933 amendment added subsection 4, 
the 1941 amendment added subsection 5 and the 1943 amend- 
ment added subsection 6. 

For comment on the 1941 amendment, see 19 N. C. Law 
Rev. 460. 

Applicability to Criminal Actions. — This section though 
primarily intended as a regulation in the institution of a 
civil action, is equally appropriate in a criminal action, 
and its terms are sufficiently comprehensive to embrace 
both. State v. Western, etc., R. Co., 89 N. C. 584, 586. 

Applicability in Justices’ Court. — This section does not 
embrace a process returnable before. a magistrate, Kirkland 
v. Hogan, 65 N. C. 144; but those provisions, in regard to 
the service of process upon corporations, apply to justices’ 
courts. Katzenstein v. Raleigh, etc., R. Co., 78 N. C. 286, 
287. 

What Constitutes Delivery. — It would seem that the 
use of the word ‘delivery’ in this section contemplates a 
delivery to the defendant in person, or his qualified agent 
as specified in the section. It has been held that leaving 
a copy of the summons with the wife of the person named 
in the summons will not suffice, First Nat. Bank v. Wilson, 
80 N. C. 200; nor does leaving a copy at the dwelling house 
constitute a delivery. State v. Jacobs, 47 N. C. 52. 

Same—Delivery of Original. — The service is void where 
the original summons only is delivered to an officer of the 
corporation, who after reading it, returned the same to the 
officer making the service. Aaron v. Pioneer umber Co., 
LIZ SN iC 189 sIGUS., the O10: 

Unincorporated Labor Union.—Attempted service of proc- 
ess in any way upon an unincorporated labor union is void, 
since such association has no legal entity and may not sue 
or be sued in the name of the association. Hallman v. 
Wood, ‘Wire, etc., Union, 219 N. C. 798, 15 S. E. (2d) 361, 
decided prior to 1943 amendment. 

Cited in Welch v. Welch, 194 N. C. 633, 637, 140 S. E. 
436; Tinker y. Rice Motors, 198 N. C. 73, 74, 150 S. E. 701; 
Smith v. Finance Co. of America, 207 N. C. 367, 177 S. E. 
183; Manney v. Luzier’s, Inc.,'212 N. C. 634, 194 S. EB. 323; 
Cox ov. (Cox, 22) IN, CL 19-18. S. sid ts: 


II. SERVICE ON CORPORATIONS, 
A. Corporations Generally. 


Requirement Mandatory. — This requirement as to the 
mode of service on corporations must be strictly observed. 
Hatch v. Alamance R. Co., 183 N. C. 617, 621, 112 S.°E. 529, 
quoting Amy v. Watertown, 130 U. S. 301, 317, 32 I,. Ed. 
946, 9 S. Ct. 530. 

The provisions of this section must be strictly followed, 
and a separate copy of the summons must be served on and 
left with the agent for each corporate defendant. Hershey 
ee v. Atlantic Coast Line R. Co., 203 N. C. 184, 165 S. 

«200. 

The provisions of this section as to service of summons on 
private corporations must be observed, and where individ- 
uals, directors of a corporation, are served with process as 
trustees, it will not be effectual as service on the corpora- 
tion, but only on the individuals named. Jones y. Vanstory. 
200 N. C. 582, 157 S. BE. 867. ; 
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Local Agent. — The term local pertains to place, and a 
local agent to receive and collect money, ex vi termini, 
means an agent residing either permanently or temporarily 
for the purpose of his agency, and was not intended to 
embrace a mere transient agent. Moore v. Freeman’s Nat. 
Bank, 92 N. C. 590, 596. 

But the authority to receive money is not the exclusive 
test of a local agent upon whom service of process may be 
made. Copeland vy. American De Forest Wireless Tel. Co., 
136 N. C. 11, 48 S. E. 501; Pardue v. Absher, 174 N. C. 676, 
679, 94S. E. 414. 

This language was not intended to limit the service to 
such a class of agents, but rather to extend the word 
“agent” to embrace them. The authority to receive 
money, of itself, makes one a local agent for the purpose 
of the statute, but this is not the exclusive test of agency. 
Cape Fear Rys. v. Cobb, 190 N. C. 375, 377, 129 S. E. 828. 

A local agent receiving premiums or commissions for a 
bonding company doing business in this State is within the 
contemplation of this section. Pardue v. Absher, 174 N. 
C. 676, 94 S. E. 414. 

Service on Bank Director. — The service of process au- 
thorized to be made on a director of a corporation, under 
this section, as applied to a bank, means one of the eleven 
principal directors, annually elected by the stockholders, 
and not a director appointed by the authorities of the 
bank for its branches or agencies. Webb v. President and 


. Directors, 50 N. C.. 288. 


Service on Receiver. — An action against the receivers 
of a corporation is in fact an action against the corpora- 
tion; hence, under this section, service of summons on a 
local agent is service on the receivers. Farris v. Richmond, 
etc., R. Co., 115 N. C. 600, 20 S. E. 167. 

Service of a summons upon the receivers of a corporation 
is service upon the corporation itself as fully as if made 
upon the president and superintendent, and service upon 
the local agent of the receivers has the same legal effect 
as if made upon the receivers personally. Grady v. Rich- 
mond, etc., R. Co., 116 N. C. 952, 21 S. E. 304. 


A person acting for a corporation as a caretaker as a 
matter of friendship, without compensation, is not an agent 
of such company for receiving and paying out moneys upon 
whom process may be served under this section. Kelly v. 
LeFaiver & Co., 144 N. C. 4, 56 S. E. 510. 


President before Court in Individual Capacity. — Where 
a bill was amended so as to make a corporation a party, 
it was held to be proper to serve the president of the cor- 
poration with a copy of the bill, although he was already 
before the court in his individual capacity. McRae v. 
Guion, 58 N. C. 129. 


Agent of Telephone Company as Agents of Telegraph 
Company. — In Brown vy. Western Union Tel. Co., 169 N. 
C. 509, 86 S. E. 290, it was held that the fact that an agent 
of a telephone company received messages for a telegraph 
company and telephoned them to a nearby town, collected 
for telegrams, etc., was sufficient to be submitted to the 
jury on the question of whether the agent of the telephone 
company was such an agent of the telegraph company as 
is contemplated by this section. 

For other cases applying the agency doctrine of this sec- 
tion to Foreign Corporations, see post, this note, the next 
analysis line. 

B. Foreign Corporations. 


In General. — “The several cases respecting a foreign 
corporation, it will be observed, are put disjunctively; and 
the meaning is, that in either of the first three cases 
service may be made by delivery of a copy of the summons 
to one of the offices named in the first clause of the sec- 
tion, among which is the managing agent. In the last case, 
that is, when the foreign corporation has no property with- 
in the State, and the cause of action did not arise therein, 
and the plaintiff does not reside therein then service 
may be made on the president, treasurer or _ secre- 
tary, if he can be found within the State, but it may 
not be made on a management agent found here. A reason 
for the difference may be discovered. The first three 
classes of cases embraced all of which would usually occur, 
and in them every reasonable facility for the service of 
process is provided. But there was a fourth class of cases, 
not likely; but still possible, and therefore needing to be 
provided for, viz.; where a non-resident might be allowed 
to sue in this State a foreign corporation having no prop- 
erty here, on a cause of action arising elsewhere. The 
necessity of suing here, might arise out of the fact, that 
the chief officers were to be found here, and not elsewhere. 
In such a case, either because the corporation could not 
well have a managing agent here, or for other reasons, 
which may be imagined, it was provided that service 
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should be made on some one of the principle officers.”? Cun- 
ningham v. Southern Exp. Co., 67 N. C. 425, 427. 

The construction of this statute, which has been uni- 
formly followed, in Cunningham y. Southern Exp. Co., 47 
N. C. 425, 426, and all cases since, is thus clearly stated 
by Hoke, J., in Whitehurst v. Kerr, 153 N. C. 76, 68 S. E. 
913; “Construing a statute of similar import, it has beem 
held that the first clause enumerates the persons on whom 
service of process can be made, to wit, on the president or 
other head of the corporation, secretary, treasurer, director, 
managing or local agent thereof, and in that respect ap- 
plies to all corporations, both domestic and foreign. Then 
follows the proviso as to who shall be considered local 
agents for the purpose of the section, and the last clause 
establishes certain conditions, restrictive in their nature, 
which are required and necessary to a proper and valid 
service on foreign corporations. ‘That is, service on the 
persons designated in the first clause, shall only be good as 
to foreign corporations: (1) when they have property in the 
State, or (2) when the cause of action arose therein, or (3) 
when the plaintiff resides in the State. And then a fourth 
method is established, (4) when service can be made within 
this State personally on the president, treasurer, or secre- 
tary thereof.” 

This construction has been held also in McDonald v. Mc- 
Arthur Bros. Co., 154 N. C. 122, 69 S. E. 832; Higgs & 
Co. v. Sperry, etc., Co., 139 N. C. 299, 51 S. E. 1020; Green- 
leaf v. People’s Bank, 133 N. C. 292, 45 S. E. 638; Jester 
v. Baltimore Steam Packet Co., 131 N. C. 54, 42 S. E. 447; 
Clinard v. White, 129 N. C. 250, 39 S. E. 960; Jones v. 
Hartford Ins. Co., 88 N. C. 499; Menefee v. Riverside, etc., 
Cotton Mills, 161 N. C. 164, 165, 76 S. E. 741. 

An attorney for a foreign corporation, who has claims to 
collect for it in this State, is not a local agent upon whom 
process can be served. Moore v. Freeman’s Nat. Bank, 92 
N. C. 590. 

Superintendent. The agent of a foreign corporation 
who superintends all its work in this State and has gen- 
eral charge of its employees is its ‘‘managing agent” within 
the meaning of this section. Clinard v. White, 129 N. C. 
250, 39S. E. 960: 

President. — Service of summons on the president of a 
foreign corporation is valid, if made within the State, 
whether the president is in the State on private or official 
business. Jester v. Baltimore Steam Packet Co., 131 N. 
C54 42.0S, Be 447: 

Where a foreign corporation does not do business within 
the state, does not maintain a process agent or any other 
agent here, and has not domesticated, and owns no prop- 
erty in the state, service of process on its president while 
he is within the state on personal business in no wise con- 
nected with the business of the corporation, is not a valid 
service of process under this section. Langley v. Planters 
Tobacco Warehouse, 215 N. C. 237, 1 S. E. (2d) 558, fol- 
lowing Riverside, etc., Cotton Mills vy. Menefee, 237 U. S. 
189, 35 S. Ct. 579, 59 I. Ed. 910, the effect of which was to 
overrule former decisions of the North Carolina supreme 
court to the contrary. 

A traveling auditor of a foreign corporation, who pre- 
sented an account to the plaintiff and requested payment 
to himself, but presented the account without authority 
and received no money, is not a ‘“‘local agent’? (under this 
section) for the purpose of service of summons. Higgs & 
Co. v. Sperry, etc., Co., 139 N. C. 299, 51 S. EB. 1020. 

See Blades Ibr. Co. vy. Finance Co., 204 N. C. 285, 168 
S. E. 219, following Higgs & Co. v. Sperry, etc., Co., 139 
N. C. 299, 51 S. E. 1020, and holding also that the fact that 
such agent received money for the corporation on a single 
instance does not alter this result. 

A local agency for a foreign corporation acting as its gen- 
eral sales agent, and collecting and receiving money m 
such capacity, is of such character as to make it an agency 
upon which service of summons for the foreign corpora- 
tion can be made under our statute. Cape Fear Rys. v. 
Cobb, 190 N. C. 375, 129 S. E., 828. 

Where service of process was had on a non-resident de- 
fendant corporation by service on its traveling soliciting 
agent in this state, which agent was not authorized to, and 
actually did not, receive or collect money for the corporate 
defendant, and exercised no control or management over 
the corporate functions, it was held that the agent was not 
a “local agent’? for the purpose of service of summons within 
the meaning of this section, and service upon him as agent 
of the corporate defendant was properly stricken out. Plott 
v. Michael, 214 N. C. 665, 200 S. E. 429. 

A foreign corporation may be sued on a transitory cause 
of action in any jurisdiction where it can be found in the 
sense that service may be perfected upon an agent or offi- 
cer transacting business for the corporation within that 
jurisdiction, and that the residence of the plaintiff and the 
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place at which the cause of action arose are not material 
questions to be determined to maintain jurisdiction if the 
corporation can be found and served. Steele v. Western 
Union Tel. Co., 206 N. C. 220, 224, 173 S. E. 583. 

When a foreign corporation has property in this state 
and is here present transacting its corporate business 
through local agents, such corporation is amenable to serv- 
ice of process according to the provisions of this section 
in a transitory cause of action arising in another state 
and brought by a non-resident of this state and this stat- 
ute neither offends against the commerce clause of the 
Federal Constitution nor runs counter to the Fourteenth 
Amendment. Id. 

A “local” agent of a foreign corporation for the pur- 
pose of service of summons under this section is a person or 
corporation residing in this state permanently or temporarily 
for the purpose of the agency. McDonald Service Co. v. 
People’s Nat. Bank, 218 N. C. 533, 11 S. E. (2d) 556. 

In the absence of any express authority, the question of 
whether a person or corporation residing in this state is 
the local agent of a foreign corporation for the purpose of 
service of summons under this section, depends upon the 
surrounding facts and the inferences which the court may 
properly draw from them. Id. 

An “agent”? of a foreign corporation for the purpose of 
service of summons under this section is a person or cor- 
poration given power to act in a representative capacity 
with some discretionary supervision and control over the 
principal’s business committed to his care, and who may 
be reasonably expected to notify his principal that process 
had been served on him. Id. 

The facts found by the court below upon the uncontro- 
verted evidence appearing by affidavit and by stipulation 
of the parties, were to the effect that the bank, chartered 
by this state, upon which process was served, acted as a 
depository for the nonresident defendant bank, received 
money of the defendant for deposit, honored checks of the 
defendant drawn on it, charged currency to defendant as 
and when requested, and discounted notes of defendant’s 
‘customers for defendant. Held: The depository bank was 
engaged in the discharge of the very functions for which 
it was organized, and it was conducting its own business 
and not that of the defendant, and the relation existing 
between the banks was that of creditor and debtor and not 
that of principal and agent, and therefore the depository 
bank was not the local agent of the nonresident bank for 
the pyrpose of service of summons under this section, Fur- 
ther, it would seem that the nonresident bank was not 
doing business in North Carolina, since the business trans- 
acted here was the Business of the depository bank. Id. 


A foreign express company, while a member of the Fed- 
eral Government Control Act, a war measure, does not 
fall within the provision of this section as to local process 
agent. McAlister v. American Ry. Exp. Co., 179 N. C. 
556, 103 S. EB. 129! 

A foreman, acting under the direction of the superin- 
tendent of a corporation, is neither an “‘officer’? nor “a 
managing or local agent,’’ within the meaning of this sec- 
tion. Simmons v. Defiance Box Co., 148 N. C. 344, 62 S. 
E. 435. 

An operator of a wireless telegraph in sole charge of 
defendant’s property, and in control of its business, is a 
jocal agent within the meaning of this section. Copeland 
v. American De Forest Wireless Tel. Co., 136 N. C. 11, 48 
Sp yeoUl, 

Service of process on the bookkeeper of a foreign corpo- 
ration who was apparently the only financial agent of the 
corporation in the state will suffice under this section. 
Whitehurst v. Kerr, 153 N. C. 76, 68 S. E. 913. 

A buyer for the defendant foreign corporation, who made 
the contract with plaintiff on which the action is based, 
was held a “managing agent.” Royal Furniture Co. v. 
Wichita Furniture Co., 180 N. C. 531, 105 S. E. 176. 


III. SERVICE ON MINORS. 


Service upon Minor over Fourteen. — ‘‘Service of the 
summons by reading it to a minor is good unless he is 
under the age of 14 years, and, as to a purchaser, it 
so appears on the face of the record or he has actual knowi- 
edge of the fact.’ Yarborough v. Moore, 151 N. C. 116, 
65S; -Ha7635 760. 

Service upon Minor under Fourteen. — ‘‘Formerly an 
infant was brought into court just as any other defendant 
was. If he had a general guardian, process was served 
upon the guardian, if there was no general guardian, the 
court acquired jurisdiction by service of process upon the 
infant, and appointed some suitable person—frequently 
some officer of the court—as guardian ad litem, who ac- 
cepted service and defended for him; but since the Code 
of Civil Procedure (this section), the service upon a minor 
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under the age of fourteen must be upon him personally, 
and also his father, mother or guardian, or, if there be 
none in the state, then upon any person having the care 
and control of such minor, or with whom he shall reside, 
or in whose service he shall be employed.’’ White v. 
Morris, 107 N. C. 92, 93, 98, 12 S. E. 80. See also, Ward 
v. Lowndes, 96 N. C. 637, 2 S. E. 591. 

_ Process on Infant Personally. — In Matthews v. Joyce, 
85 N. C. 258, the court said, ‘‘while according to recent de- 
cisions jurisdictimm over the person of infants is acquired 
only as in the other cases by the service of process on 
them, and then it is competent to appoint, in case there is 
no general guardian, a guardian ad litem, to act in their 
behalf and to protect their interests, so as to bind them 
by judicial action, a different practice has long and almost 
universally prevailed in this state, and this power of ap- 
pointment has been generally exercised without the issue 
of process, for the reason that no practical benefit would 
result to the infant from such service on him, and the 
court always assumed to protect the interests of such 
party, and to this end committed them to the defense ut 
this special guardian.’? Groves v. Ware, 182 N. C. 553, 109 
S. E. 568. 570. 

Process Served on General Guardian.—The general guard- 
ian is the proper person on whom process against infant de- 
fendants should be served, and it is his duty to protect their 
interest in the suit, Chambers v. Penland, 78 N. C. 53, 55. 

Service on Guardian ad Litem. — As to failure to serve 
summons on Guardian ad Litem, see Editor’s note under 
section 1-65. 

Appearing by Guardian Ad Litem. — Where an infant 
appears by guardian ad litem, a copy of the summons 
haying been left with him, and served on his guardian, 
the fact that no copy of summons was left with his ‘father, 
mother or guardian,” is immaterial. Roseman v. Roseman, 
1Z7VN C5494, B37 Sa ole: 

Slight Irregularity Does Not Vitiate. — A judgment will 
not be vacated because some of a number of infant de- 
fendants, united in interest, appeared only by a guardian 
ad litem, appointed without process previously served on 
such infants. Matthews v. Joyce, 85 N. C. 258. 

In an action for the recovery of the possession of land, 
the defendant, in support of his title, offered in evidence a 
special proceeding and order for sale of land for assets 
and deed thereunder, to which plaintiff objected because 
it did not appear that the guardian ad litem appointed for 
the feme plaintiff, who was a party to the proceeding, was 
served with summons, or appeared or filed any answer. 
Summons was served upon the infant according to law: 
Held, there was not such i:regularities as made the pro- 
ceeding void. Coffin v. Cook, 106 N. C. 376, 11 S. E. 371. 

It has been held that where a judgment has been ren- 
dered against an infant on whom summons was not served 
as required by this section, but for whom a guardian ad 
litem was appointed by the court, and an answer was filed 
by .such guardian ad litem in good faith, the judgment is 
conclusive on the infant, notwithstanding the irregularity, 
until set aside on motion in the cause. But such judgment 
is not conclusive and binding on the infant, where it ap- 
pears upon the face of the record that the interests of the 
infant in the subject-matter of the action were not pre- 
sented to the court in good faith by the guardian ad litem, 
and passed upon by the court. Wyatt v. Berry, 205 N. 
COIS 6 122570 Seer beads 

Nonresident Infant. — A court cannot obtain jurisdiction 
of a bill against a nonresident infant, as the statute gives 
no provision for any other than personal service. Jones 
v. Mason, 4 N. C. 561. 

Applied in Graham v. Floyd, 214 N. C. 77, 197 S. E. 873. 


IV. SERVICE ON INSANE PERSONS. 


Section Not Applicable to Summary Proceeding.—A pro- 
ceeding to have declared sane and competent a person 
theretofore declared incompetent is a summary proceeding 
not requiring service of notice on the guardian nor service 
of summons on the incompetent under this section, it be- 
ing necessary only that the incompetent be given notice. 
In re Dry, 216 N: C. 427, 5 St Ej. (2d) M2: 

Delivery of Summons to Committee of Insane Person Is 
Necessary.—Where an action is brought against a person 
judicially declared to be of unsound mind or incapable of 
conducting his own affairs for whom a committee or 
guardian has been appointed a copy of the summons must 
be delivered to the committee or guardian and to the de- 
fendant personally. Hood v. Holding, 205 N. C. 451, 455, 
171-S.” E8635: 

Or Final Judgment Cannot Be Entered.—If the declared 
incompetent has no committee or guardian, service of no- 
tice may be made upon him personally or the notice may 
be returned without actual service with the endorsement 
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required by the statute when service cannot be made with- 
out the danger of injury to him; but in no event should 
final judgment be rendered against him without adequate 
notice to his committee, or to his general or testamentary 
guardian, or to a guardian ad litem duly appointed by the 
court. Hood v. Holding, 205 N. C. 451, 455, 171 S. E. 633. 

Ex parte proceedings brought by a husband to have his 
wife declared sane, without any notice or service upon the 
guardian to whom the law had confided the protection of 
her rights, were a nullity under this section. Sims v. 
Sims, 121 N. C. 297, 300, 28 S. E. 407. 

§ 1-98. Service by publication—wWhere the per- 
son on whom the service of the summons is to 
be made cannot, after due diligence, be found in 
the state, and that fact appears by affidavit to the 
satisfaction of the court, or a judge thereof and it 
in like manner appears that a cause of action ex- 
ists against the defendant in respect to whom 
service is to be made, or that he is a proper party 
to an action relating to real property in this state, 
such court or judge may grant an order that the 
service be made by publication of a notice in 
either of the following cases: 

1. Where the defendant is a foreign corpora- 
tion and has property, or the cause of action 
arose, in the state. 

2. Where the defendant, a resident of this state, 
has departed therefrom or keeps himself concealed 
therein with intent to defraud his creditors or to 
avoid the service of a summons. 

3. Where he is not a resident, but has property 
in this state, and the court has jurisdiction of the 
subject of the action. 

4, Where the subject of the action is real or 
personal property in this state, and the defendant 
has, or claims, or the relief demanded consists 
wholly or partly in excluding him from any actuil 
or contingent lien or interest therein. 

5. Where the action is for divorce. 

6. Where the stockholders of a corporation are 
deemed to be necessary parties to an action and 
their names or residences are unknown; or where 
the names or residences of parties interested in 
real estate the subject of an action are unknown, 
if the name of at least one of the parties to the 
action and interested in the subject matter there- 
of is known, and he is a resident of the state, the 
court having jurisdiction may, upon affidavit that 
after due diligence the names or residences of 
such parties cannot be ascertained, authorize 
service by publication. 

7. Where in actions for the foreclosure of mort- 
gages on real estate, if any party having any in- 
terest in, or lien upon, such mortgaged premises, 
is unknown to the plaintiff, and his residence 
cannot, with reasonable diligence, be ascertained, 
and such fact is made to appear by affidavit. 

8. Where no officer or agent of a domestic cor- 
poration upon whom service can be made can, after 
due diligence, be found in the state, ~nd such facts 
are made to appear by affidavit. This subsection 
also applies to all summonses, orders to show 
cause, orders and notices issued by any board of 
aldermen, board of town or county commissioners, 
or by individuals. (Rev., s. 442; Code, ss. 218, 
221; 1885, c. 380; 1889, cc. 108, 263; 1895, c. 334; 
C. S. 484.) 


I. In General. 

II. Service by Publication on Foreign Corporations. 

Ill. Service by Publication on Nonresident with Property 
within State. 

IV. Service by Publication 
Litigation. 
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V. Service by Publication in Actions for Divorce. 
VI. Service by Publication on Domestic Corporation. 


Cross References. 

As to personal service on nonresident, see § 1-104. As ta 
service of summons by publication in attachment, see § 
1-444. As to service of summons by publication on parties 
in proceeding to sell land for assets, see § 28-87. As to de- 
fense after judgment has been rendered by defendant served 
by publication, see § 1-108. As to publication of notice ta 
nonresident parties of taking of deposition in action or pro- 
ceeding, see § 8-73. As to service of summons on executor 
without bond by publication, see § 28-179. As to manner 
of publication, see § 1-588. 

See note to § 1-104. 


I. IN GENERAL. 


Strictly Construed.—The service of the summons or no- 
tice, as an original process in the action by publication, 
must be made strictly in accordance with the requirements 
of the statute. This method of service of process and givina 
the court jurisdiction is peculiar, and out of the usual 
course of procedure. The statute prescribes, with partic- 
ularity and caution, the cases and causes that must exisi 
and appear by affidavit to the court in order that it may be 
allowed. The court must see that every prerequisite pre- 
scribed exists in any particular case before it grants the 
order of publication. Otherwise the publication will be un- 
authorized, irregular and fatally defective, unless in some 
way such irregularity shall be waived or cured. Spiers ». 
Halstead, etc., Co., 71 N. C. 209; Windley v. Bradway, 7] 
N. C. 333; Wheeler v. Cobb, 75 N. C. 21; Faulk v. Smith, 84 
Ne Cy 501s Baconi-v; Johnson, 110 IN. C.ili4, 116; 14.5.5. 
508. 

Unless the provisions of this section are observed the 
service of a summons by publication in such cases will be 
ineffective. Martin v. Martin, 205 N. C. 157, 159, 170 S. 
Es (651). 

Not only must it be shown that the defendant has prop- 
erty in this state; the cause of action must be stated with 
such clearness and comprehension as may enable the court 
to determine its sufficiency. Id. 

The Affidavit—By Whom Made.—The affidavit required 
by this section may be made by an agent or attorney. 
Weaver v. Roberts, 84 N. C. 494. 

Same—When Made.—It seems that the affidavit may be 
made after the order, provided the order remains in abey- 
ance until the affidavit is filed. Bank v. Blossom, 92 N. C, 
695. 

Same—Allegations. — Everything mecessary 
with personal service must appear by affidavit. 
Cobbie75 INS: Ci921; 

Same—Proper Party and Cause of Action Must Be Shown. 
—A brief summary of the facts constituting the cause of 
action, or of the facts showing that the parties are necessary 
parties to the action, should be stated so that the court can 
see and determine that there exists a cause of action, or 
that the parties are necessary for some appropriate purpose. 
The party demanding the order shall not be the judge te 
determine that a cause of action exists, or that the parties 
sought to be made parties are necessary parties. It is the 
province and duty of the court to see the facts and deter- 
mine the legal question as to whether there is a cause of 
action or not. Nor is it sufficient to state that the party 
is a neccessary party to an action to compel specific per- 
formance of a contract to convey land in a particular 
locality. The facts must be stated with sufficient fullness 
to develop the contract and the relation of the parties to 
it. Otherwise the party demanding the order will determine 
that he has a cause of action, while the statute requires the 
the court to do so upon facts appearing by affidavit. Claflin 
v. Harrison, 108 N. C. 157, 12 S. E. 895, and the cases 
cited. Bacon v. Johnson, 110 N. C. 114, 117, 14 S. E. 508. 

Where, upon the facts alleged, no judgment can be ren- 
dered affecting lands, it must follow that the defendant is 
not a proper or necessary party, such as is contemplated by 
this section. Claflin v. Harrison, 108 N. C. 157, 158, 12 S. 

. 895. 

Se Nec ceeite for Averment of Due Diligence.—The 
authorities seem to be decisive that, under this section as 
now framed, the allegation that a defendant can not be 
found in the state, after diligent search, is an essential aver- 
ment to a service of original process by publication. Sawyer 
vy. Camden Run Drainage Dist., 179 N. Conse; 183, 102 S. KE. 
273; Wheeler v. Cobb, 75 W.. C215) Faulk Smith, 84 N. Cc. 
501; Grocery Co, v. Collins Bag Co, 142eNS 174, 5575S; 5; 
90; Denton v, Vassilades, 212 IN, (CS S13 Sse Ss. es 

This allegation as to diligence is the very cornerstone to ob- 
tain jurisdiction by publication. Fowler v. Fowler, 190 N. 


C. 536, 540, 130 S. E. 315. 
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An averment, by affidavit or otherwise, that the defend- 
ants “cannot, after due diligence, be found in the state,” 
is an essential requirement to obtain service of summons by 
publication, under this section, and it must be made to ap- 
pear “to the satisfaction of the court.” Groce v. Groce, 214 
N. C. 398, 399, 199 S. E. 388. 

And the fact that the defendant is a nonresident, is not a 
sufficient averment in the affidavit, it being necessary to 
show that after due diligence he cannot be found within the 
state. Davis v. Davis, 179 N. C. 185, 102 S. E. 270. A publi- 
cation based upon the mere allegation that the defendant is 
a nonresident does not give the court jurisdiction under the 
section. Flint v. Coffin, 176 Fed. 872. 

Same—What Constitutes Due Diligence.—When the affi- 
davit for publication sets out the return of the sheriff and 
avers that the defendants cannot be found “after due 
search,” this is tantamount to “‘due diligence.” Rose v. 
Davis, 140 N. C. 266, 269, 52 S. E. 780. 

But, as will be seen from a later paragraph, this section 
does not require the issuance and return of summons not 
served. ‘The preceding paragraph is only an illustration of 
the diligence that will suffice. Ed. Note. 


Same—Specific Allegation of Jurisdiction—There is no 
requirement in this section that an allegation as to the 
court’s jurisdiction shall be made specifically in the affi- 
davit. If the jurisdiction of the court, as to the subject of 
the action, appears from the facts alleged in the affidavits, 
and in the complaint, which was on file at the time the or- 
ders were made, this was sufficient. Page v. McDonald, 159 
N. C. 28, 43, 74 S. E. 642; Bacon v. Johnson, 110 N. C. 114, 
14 S. E. 508; Davis v. Davis, 179 N. C. 185, 102 S. aea/ vs 
County Sav. Bank v. Tolbert, 192 N. C. 126, 129, 133 SiH: 
558. 

Same—Other Allegations.—Specific allegations necessary 
to obtain the order under the particular subdivisions of the 
section will be found under the following analysis line of 
this note. Ed. Note. 

Same—Amendment.—Where the affidavit for the publica- 
tion of a summons was defective, it was proper for the judge 
to permit an amendment and grant an alias order of publi- 
cation instead of dismissing the action. Mullen v. Norfolk, 
etc., Canal Co., 112 N. C. 109, 16 S. E. 901. 

Affidavit Not Required in Proceedings to Foreclose Tax 
Certificate.—Where the summons in proceedings to foreclose 
a tax certificate of the sale of lands in the action against the 
listed owner of the lands has been returned the defendant 
“not to be found,” it is not required as under the provi- 
sions of this section, that this fact be made to appear by 
affidavit to the satisfaction of the court in order for valid 
service by publication. Orange County v. Jenkins, 200 
N. C. 202, 203, 156 S. E. 774. 


Process Must Name Parties Correctly.—In actions for 
foreclosure of mortgages on real estate, in the nature of 
which are tax foreclosure proceedings, under § 105-414, “‘if 
any party having an interest in, or lien upon, such mort- 
gaged premises, is unknown to the plaintiff, and his resi- 
dence cannot, with reasonable diligence, be ascertained, and 
such fact is made to appear by affidavit,” the court may 
order that service be made by publication of a notice of 
the action. But, in accordance with the rule that notice to 
a party defendant is required in order to give the court 
jurisdiction, the process, must correctly name the parties. 
This requirement is mandatory. Board of Com’rs v. Gaines, 
D1 NC, aed eee, 20 ne. 5. (2d) 377. 

Issuance and Return of Summons Not a Prerequisite. — 
This section does not require the issuance and return of 
summons not served as the basis of or condition precedent 
to the publication. Grocery Co. ~. Collins Bag Co., 142 N. 
C. 174, 55 S. E. 90, overruling McClure v. Fellows, 131 N. 
C. 509, 42 S. E. 951, and reinstating Best v. British, etc., 
Morte. Co., 128 N. C. 351, 38 S. E. 923. 


Rights of Heirs May Be Determined Where Service Is 
by Publication.—A judgment entered in an action to deter- 
mine the heirs at law of intestate for the purpose of dis- 
tributing funds in the hands of his administrator, in which 
the court has jurisdiction of the administrator and the 
funds in his hands, and some of the heirs appear in court 
and the other heirs are duly served by publication, is not 
void, the judgment being one in rem, and service velid 
under this section. Ferguson v. Price, 206 N. C. 37, 173 
Sr EB.) 1. 

Where the suit is merely in personam to determine the 
personal rights and obligations of the defendants, construc- 
tive service upon a resident is ineffectual for any purpose. 
Hinton v. Penn. Mut. Life Ins. Co., 126 N. COR test the a OF 
182. 

Cited in Cutter vy. American Trust Co., 213 N. C. 686, 197 
S. E. 542. 
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II. SERVICE BY PUBLICATION ON FOREIGN 
CORPORATION. 


Editor’s Note.—Section 55-38, providing for service on a 
statutory agent of a foreign corporation, would seem to 
apply in nearly all the instances in which the circumstances 
prescribed by this subsection would occur. In view of the 
holding in Pardue vy. Absher, 174 N. C. 676, 94 S. E. 414, 
it is probable that the two sections would be construed as 
cumulative, one of the other, and that the plaintiff might 
exercise an option as to the method of procedure. 

Under this subsection, the unpaid balances due a foreign 
corporation on subscriptions to its stock by subscribers re- 
siding in this state are property of such corporation. Cooper 
v. Adel Security Co., 122 N. C. 463, 30 S. E. 348. 


III. SERVICE BY PUBLICATION ON NONRESIDENT 
WITH PROPERTY WITHIN STATE. 


In General.—A valid cervice by publication cannot he 
made on a nonresident unless he has property within the 
state. Everitt v. Austin Bros., 169 N. C. 622, 86 S. E. 523, 
and it is necessary to set forth this fact in the affidavit. 
Bacon v. Johnson, 110 N. C. 114, 14 S. E. 508. 

A chose in action is property, and embraced in the terms 
of this subsection. Winfree v. Bagley, 102 N. C. 515,9 S. E. 
198. 

Where the summons has been duly returned ‘defendant 
not to be found in the State,” and at the time of its issuance 
it was alleged in a verified complaint and in supporting af- 
fidavits that the cause of action was for money had and 
received, and that the defendant was beyond the limits of 
the State, and was a resident of another State, this section 
has been substantially complied with and the validity of the 
service is upheld. Bethell v. Lee, 200 N. C. 755, 158 S. E. 
493. 

Attachment Necessary. — In an action in personam, in 
which no attachment has been or can be issued, service by 
publication on a nonresident is ineffectual for any purpose. 
Winfree v. Bagley, 102 N. C. 515, 9 S. E. 198. See also 
Price v. Cox, 83 N. C. 261; Wilson v. St. Louis Cook Mfg. 
Co;,, 88° IN. iGe 5. 

Where an action is for the recovery of a debt and there 
is no attachment of the property to confer jurisdiction there 
can be no service by publication of the summons, or hence, 
actual service in another state ‘“‘in lieu of publication’’ would 
be invalid. Long v. Home Ins. Co., 114 N. C. 465, 466, 19 S. 
E. 347; Bernhardt v. Brown, 118 N. C. 700, 701, 24 S. E. 527. 

General Judgment Cannot Be Taken.—A plaintiff cannot 
take a general and personal judgment against a defendant, 
who is a nonresident, upon a service by publication and rot 
even when an attachment has been levied on his prop- 
erty, the court having jurisdiction to adjudge- against him 
only to the extent of the property seized. May v. Getty, 
TAOMIN] (Ge 310, 53" oie 0s 

One who has left the State for an indefinite time, his 
return depending upon a doubtful contingency, is a non- 
resident for the purpose of service of summons by publi- 
cation within subsection 3 of this section even though he 
may have retained his domicile in this state. And the 
cause of his absence from the state is immaterial if such 
absence prevents personal service for an indefinite period 
of time. Brann v. Hanes, 194 N..C. 571, 140 S. E. 292. 
See note under § 1-441. 


IV. SERVICE BY PUBLICATION WHERE LIEN IS 
SUBJECT OF LITIGATION. 


In General.—In Pennoyer v. Neff, 95 U. S. 714, 24 L. Ed. 
565, it is said: “Such service (by publication) may also be 
sufficient in cases where the object of the action is to reach 
and dispose of property in the state, or of some interest 
therein, by enforcing a contract or lien respecting the same 
or to partition it among different owners, or, where che 
public is a party, to condemn and appropriate it for a pub- 
lic purpose.” This is cited and approved in Winfree v 
Bagley, 102 N. C. 515, 684, 9 S. E. 198; and Long v. Honte 
Ins. Co., 114 N. C. 465, 19 S. KE. 347; Bernhardt v. Brown 
118 N. C. 700, 701, 706, 24 S. E. 527, 715. ; 
; A judgment to enforce a mechanic’s lien is a proceeding 
in rem, and service by publication is authorized by this 
subsection. Bernhardt v. Brown, 118 N. C. 700, 701, 706, 24 


SMio2 015: 
V. SERVICE BY PUBLICATION IN ACTIONS FOR 
4 DIVORCE. 
For article on ‘North Carolina and Jurisdiction for 


Divorce,” mentioning this section, see 1 N. C. Law Rey 
95 et sea. . 

The Affidavit. — The requirements of this section are 
mandatory, and must be followed in good faith in actions of 
divorce to obtain an order of publication of service of sum- 
mons, and where the plaintiff in divorce fails to make affi- 
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davit that the defendant cannot after due diligence be found 
in the state, knowing that she was residing in another 
county therein, subject to personal service, and the sum- 
mons has been returned endorsed that defendant cannot be 
found within the county ot its issuance, etc., the judgment 
rendered therein by the superior court is void, and may be 
vacated by the court granting it within its inherent powers. 
Fowler v. Fowler, 190 N. C. 536, 130 S. E. 315. For cases 
pertaining to the affidavit generally, see ante, this note, 
“In General” I. 

Order of publication of service of summons in an action 
by the wife for divorce is not objectionable as irregular, for 
the failure of the affidavit to set forth a good cause of ac- 
tion, when there are therein allegations that the husband 
had abardoned his wife, had left the State after having 
wrongfully appropriated her separate property to his own 
use, leaving her without support, and had subjected her to 
an inquisition of lunacy, and is now professionally engaged 
in another State upon a good salary, etc.; and this principle 
also applies to a suit of the wife to recover lands purchased 
by the husband with her separate money, and title taken 
in himself without her consent, and in either case publica- 
tion may be made. White v. White, 179 N. C. 592, 103 S. EF. 
216: 

The Supreme Court has the power to permit an amend- 
ment therein to an affidavit made for the publication of a 
summons; but where the action is for divorce a vinculo, and 
the defect is in omitting the averment that the defendant 
cannot after due diligence be found in this state, and it is 
admitted that the defendant is a nonresident and at the time 
embraced by the publication, was absent from the state, the 
Supreme Court may remand the case to the Superior Court 
to hear and consider the evidence, and the Superior Court 
Judge, for the purpose of being advised may submit the 
question to a jury. Davis v. Davis, 179 N. C. 185, 102 S. ©. 
270. 

Applied in King v. King, 84 N. C. 32; Burrowes v. Bur- 
rowes, 210 N. C. 788, 188 S. EF. 648. 


VI. SERVICE BY PUBLICATION ON 
CORPORATION. 

Editor’s Note.—As in the case of service of process by 
publication on a foreign corporation, discussed ante this note 
under the analysis line, ‘‘Service by Publication on a 
Foreign Corporation,” IJ, it would appear that this subsec- 
tion has been radically affected by the provisions of section 
55-38 which were taken from the Public Laws of 1901. The 
exact effect of this latter act is conjectural as the point has 
not been adjudicated by the cases. 

In General.—Until the passage of this section there was 
no means provided for service of process against a domestic 
corporation whose officers and agents could not be found. 
It was simply a casus omissus. Bernhardt v. Brown, 118 N. 


Peme701, 707, 24 9. 3. 527, 715. ; ‘ 

“Certainly it is competent for the legislature to provide 
that, as to a corporation created by it, if no officer or agent 
of such corporation can be found in the state, then service 
can be had by publication.”” Bernhardt v. Brown, 118 N. C. 


700, 701, 708, 24 S. E. 527, 715. 


§ 1-99. Manner of publication. — The order 
must direct the publication in one or two news- 
papers to be designated as nost likely to give 
notice to the person to be served, and for such 
length of time as is deemed reasonable, not less 
than once a week for four successive weeks, of a 
notice, giving the title and purpose of the action, 
and requiring the defendant to appear and an- 
swer, or demur to the complaint at a time and 
place therein mentioned; and no publication of 
the summons, or mailing of the summons and 
complaint, is necessary. The cost of publishing 
in a newspaper shall not exceed one dollar and 
fifty cents an inch of solid type, and shall in no 
case exceed six dollars for the notice. (Rev., s. 
Sageeicode, s. 219; 1903, c. 134;°C: C. P., c. 84: 
BA76-7..c, 241,:s..3; C..S. 485.) 


Cross Reference.—As to cost of legal advertising, see § 
1-596. 

Sufficiency of Publication.—It is sufficient if the publica- 
tion contains the substantial elements of the summons, and 
the fact that it is not a literal copy will not render the serv- 
ice void. Guilford County v. Georgia Co., 109 N. C. 310, 13 
S$. E. 861. 

Service 


DOMESTIC 


of summons made by publication from 3 of 
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August to 31 of August, the term of the court to which the 
process was returnable beginning on the latter day, is a 
sufficient publication of “once a week for four weeks,” and a 
compliance with the statutes in that respect. Guilford 
County v. Georgia Co., 109 N. C. 310, 13 S. E. 861. 

There being no specific requirement of statute that an 
order for the publication of summons state that the pa- 
per in which the publication is ordered to be printed is 
the one “most likely to give notice to the person to ba 
served,” a judgment that the clerk be restrained from 
ordering publication in a certain paper without such 
finding in the order is beyond the terms of the statute 
and would seem to be discriminatory, and on appeal tha 
judgment will be modified; an order for publication of 
summons being made by a court of record there is a pre- 
sumption in favor of the rightfulness of its decrees, and 
it will be presumed that the statutory findings and de- 
termination had been made, without specific adjudication 
in the order to that effect. Elias v. Commissioners of 
Buncombe County, 198 N. C. 733, 153 S. E. 323. 

Warrant of Attachment Insufficient.—The publication of 
the warrant of attachment does not serve the purpose of thig 
section, as the section specifies that the publication of notica 
must be in a newspaper. Ditmore vy. Goins, 128 N. C. 325, 
327, 39 S. E. 61. 


§ 1-100. When service by publication complete. 
—In the cases in which service by publication is 
allowed, the summons is deemed served at the 
expiration of the time prescribed by the order of 
publication, and the party is then in court: and the 
defendant shall have twenty days thereafter in 
civil actions and ten days in special proceedings in 
which to answer or demur. (Rev., s. 444: Code, 
Se eets CeCe Ps 88'1089) c)49 SEC, 487.) 

Editor’s Note.—The 1939 amendment added the part of this 
section appearing after the semicolon. 


For comment on the 1939 amendatory act, see 17 N. C. 
Law Rev. 345. 


§ 1-101. Jurisdiction acquired from service.— 
From the time of service of the summons, in a 
civil action, or the allowance of a provisional 
remedy, the court is deemed to have acquired 
jurisdiction, and to have control of all subse- 
quent proceedings. (Rev., s. 445;°Code, $)-229-°C. 
CH Paten Oui. 8.489") 


Cross Reference.—As to when action is commenced, see § 
1-14. 
Cited in O’Briant vy. Bennett, 213 N. C. 400, 196 S. E. 336. 


§ 1-102. Proof of service—Proof of the service 
of the summons or notice must be— 


1. By the certificate of the sheriff or other 
proper officer. 

2. In case of publication, the affidavit of the 
printer, or of his foreman or Principal clerk, 
showing the same. 

3. The written admission of the defendant. 
aot s. 446; Code, s. 228; C. C. P,, s. SI OaS. 
489, 


This section is exhaustive and proof of the service of a 
notice must be such as is required by this section. Allen y, 
Strickland, 100 N. C. 225, 6 S. E. 780, 

Necessity for Proof.—Where service of Process on nonresi- 
dents was necessary it is error for the judge of probate (or 
clerk) to make an order for the sale of lands without ad- 
judging by the proofs required by this section that the de- 
fendants had been regularly served with process by publica- 
tion. Hyman y. Jarnigan, 63 N. C. 96. 

Written Admission.—Where service is accepted in writing, it 
will be treated as “the written admission of” service as con- 
templated by this section. First Nat. Bank v. Wilson, 80 N. 
C. 200; Nicholson v. Cox, 83 N. C. 44. Godwin v. Monds, 106 
N. C. 448, 450, 10 S. E. 1044. 

It is manifest that no verbal admission of service or assent 
to the service as made will be a service within the provision 
of this section. First Nat. Bank v. Wilson, 80 N. C. 200, 
202. 

Personal service of a copy of the summons on a defendant, 
or his written admission thereof, is necessary to constitute 
a case in court. A copy left with defendant’s wife is not a 
legal service, and proof of its delivery to him by her, or of 
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his recognition of or verbal assent thereto, will not make it 
sufficient. First Nat. Bank v. Wilson, 80 N. C. 200. 

Cited in Brann vy. Hanes, 194 N. C. 571, 140 S. E. 292; 
Dunn vy. Wilson, 210 N. C. 493, 187 S. E. 802. 


§ 1-103. Voluntary appearance by defendant.— 
A voluntary appearance of a defendant is equiva- 
lent to personal service of the summons upon 
him! .CReveaiemetieecode, 6.229; (CVC Pengo. 
Cn Siva 909) 


Effect of General. Appearance. — A _ general appearance 
waives all defects and irregularities, and is sufficient even if 
there has been no service at all of the summons shown. 
Ashford v. Davis, 185 N. C. 89, 116 S. E. 162. Burton v. 
Smith, 191 N. C. 599, 132 S. E. 605; Asheboro v. Miller, 220 
N. C 298, 17 S. E. (2d) 105; Moseley v. Deans, 222 N. C. 
731, 24 S. E. (2d) 630; Harris v. Bennett, 160 N. C. 339, 76 
Se ea Ue 

“By making a general appearance and filing an answer 
upon the merits the defendant waived any defect in ‘the 
service of the summons. The statute provides that the volun- 
tary appearance of a defendant is equivalent to personal ser- 
vice of the summons.” McCollum v. Stack, 188 N. C. 462, 
465, 124 S. E. 864; Moody v. Moody, 118 N. C. 926, 23 S. E. 
933. 

An appearance for the purpose of filing a demurrer or 
answer to the complaint is a general appearance to its 
merits and confers jurisdiction by waiving a proper serv- 
ice of summons. Reel v. Boyd, 195 N. C. 273, 141 S. E. 
891; Abbitt v. Gregory, 195 N. Cc. 20S ade (Seely, 0576 

The giving of a replevy bond is equivalent to a general 
appearance entered by a defendant in attachment, and is 
a waiver of the irregularities, if any, in the service of sum- 
mons, or the necessity of such service, and estops the de- 
fendant from denying ownership of the property levied on, 
but it does not estop defendant from traversing the truth 
of the allegation on which the attachment is based. Biz- 
zell v. Mitchell, 195 N. C. 484, 142 S. E. 706. 

What Constitutes a General Appearance.—A motion to 
dismiss for failure of plaintiff to file security for costs, 
pertains to a procedural question apart from the merits of 
the action, and an appearance for the purpose of making 
this motion, and a motion to dismiss for want of jurisdic- 
tion, does not constitute a general appearance. Mintz v. 
Frink 217 N.-G, 101;26-S:. EH. 2d) 204: 

Cited in Brann v. Hanes, 194 N. C. 571, 140 S. 


§ 1-104. Personal service on nonresident When 
the place of residence of a person out of the state 
is known and the same is made to appear by 
affidavit, in lieu of publication in a newspaper it 
is sufficient to mail a copy of the summons, notice 
or other process, accompanied by a statement as 
to the nature of the action or proceeding, to the 
sheriff or other process officer of the county and 
state where the defendant resides, who shall serve 
same according to its tenor. The process officer 
who serves the paper shall, in making his return, 
use a form of certificate substantially as follows: 


State of 45 : 
GSountyerls so. och ws SRR eee te aks bce cere qe 33 


Affidavit of 
Service of Summons; 
Clerk’s Certificate 


E. 292. 


| Fea ecloror [Sheriff or other process officer] 
Of «the. commis a onscity| of planets , State of 
bn 5 A eee being duly sworn, do certify that on 
the GEAIO MOVE Mtrpats , «LO ae, Lo serveduthe 
summons and accompanying statement hereto 
attached by delivering a copy of the same to 
Sentence , the defendant(s) therein named. 
esis oydin in ah "aha dup beat PRR las niet SISAL al ie ae [ Sheriff 
or other process officer] 

e.ce 28 eee Glerkworathe net.) see noe 
Court of the Counte Losi) (Of 8. ae ay Pee 
mEdtor Ol uss > awtiateet , do certify that said court 
is a court of record Whale the seal hereto at- 
fiched* vthate oe. eee is well knowr. to me as 
4. Bae ie [Sheriff or other process officer] 
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of said “county [orverty |) Of 4. Weed. , and that he 
has full power and authority to serve any and all 
legal processes issuing from courts of this state; 
that said personally appeared before 
me this day and made and subscribed the above 


sate ee) erie nie ere 


affidavit relative to service of summons on 
Ahis.the ~. 4....day7ar eens s mit eee 
[LS] ee eee Se A ome 
Clerk, of the’ .c.25 ; 
Court of the County for 
CHEV Wer a seers cre > State 
GLA) Ge eines ba, Poe oe 
(Rev., s. 448; 1891, c. 120; 1943, c. 543; C. S. 491.) 


Editor’s Note.—The 1943 amendment inserted the form 
of affidavit of service of summons, and changed the form 
of the clerk’s certificate. 

When Service by Mail Permitted. — The service of sum- 
mons and other process authorized by this section is ‘“‘in 
lieu of publication in a newspaper,’ and can only be made 
in those cases where publication could be made, to wit, in 
actions which are virtually proceedings in rem or quasi 
in rem, and in which the jurisdiction as to nonresidents 
only authorites a judgment acting upon the property, 
Long v. Home Ins. Co., 114 N. C. 465, 19 S. E. 347. 

Cumulative Method. — The method of mailing the proc- 
ess is optional and not exclusive of service by publication 
in cases in which this last is proper. Mullen v. Norfolk, 
etc., |\Cartal? Co,, 149N. C. 8, 19.S. ES) 106: 

Jurisdiction Acquired. — The courts of this State have 
jurisdiction of the persons of nonresident defendants to the 
extent required in Proceedings in rem or quasi in rem, 
when personal service is made by complying with the re- 
quirements of this section and the property is situated 
here. Vick v. Flournoy, 147 N. C. 209, 60 S. E. 978. 

Omission of Clerk’s Seal.—A summons issued without 
the seal of the clerk of the court, personally served upon 
nonresident defendants under this section, is an irregu- 
larity. Vick v. Flournoy, 147 N. C. 209, 60 S. E. 978. 

Objection made to the summons, which was issued under 
this section without the seal of the clerk of the court to 
nonresident defendants, cannot be sustained when it ap- 
pears that the defendants have been actually notified of 
the time and place of the trial and informed of the nature 
and purpose of the action. Such defect may now be cured 
by the act of the clerk in supplying the seal pursuant to 
an order properly made in the cause. Vick v. Flournoy, 
147 N. C. 209, 60 S. E. 978. 

Application. — A motion, by special appearance of the 
nonresident defendants, to disriiss the action for want of 
jurisdiction of the person will not be granted in a suit to 
redeem lands and to enforce a contract solely in respect of 
the same, when the locus in quo is situated within the 
State and personal service was made in compliance with 
this section. Vick v. Flournoy, 147 N. C. 209, 60 S. E. 978. 

Where from the verified pleadings of a party the location 
of the defendant is determined and personal service has 
been made, an exception to the validity of the service on 
the ground that the place of residence of defendant in an- 
other state was not made to appear by affidavit to the 
clerk prior to the mailing of the summons cannot be sus- 
tained, the provisions of this section having been substan- 
tially complied with. Fidelity, etc., Co. v. Green, 200 N. C. 
535, 157 S. E. 797. But a different rule applies to § 1-98, re- 
lating to service by publication where the defendant’s rights 
may be lost through lack of knowledge and lapse of time. 

This section has no application to service of subpoenas in 
criminal actions. There is so statute which authorizes 
service on witnesses beyond the state in such cases. State 
v. Means, 175 N. C. 820, 824, 95 S. E. 912. 

Applied in Vestal v. Moseley Vending Machine Exch., 
219 N. C. 468, 14 S. EB. (2d) 427. 

Cited in Cutter v. American Trust Co., 213 N. C. 686, 197 


S. E. 542: 


§ 1-105. Service upon non-resident drivers of 
motor vehicles——The acceptance by a_non-resi- 
dent of the rights and privileges conferred by the 
laws now or hereafter in force in this state per- 
mitting the operation of motor vehicles, as evi- 
denced by the operation of a motor vehicle by 
such non-resident on the public highways of this 
state, or the operation by such non-resident of a 
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motor vehicle on the public highways of the state 
other than as so permitted or regulated, shall be 
deemed equivalent to the appointment by such 
non-resident of the Commissioner of Motor Ve- 
hicles, or of his successor in office, to be his true 
and lawful attorney upon whom may be served all 
summonses or other lawful process in any action 
or proceeding against him, growing out of any acci- 
dent or collision in which said non-resident may 
be involved by reason of the operation by him, 
for him, or under his control or direction, express 
or implied, of a motor vehicle on such public 
highway of this State, and said acceptance or op- 
eration shall be a signification of his agreement 
that any such process against him shall be of the 
same legal force and validity as if served on him 
personally. Service of such process shall be made 
by leaving a copy thereof, with a fee of one dol- 
lar, in the hands of said Commissioner of Motor 
Vehicles, or in his office, and such service shall be 
sufficient service upon the said non-resident: Pro- 
vided, that notice of such service and a copy of 
the process are forthwith sent by registered mail 
by the plaintiff or the Commissioner of Motor Ve- 
hicles to the defendant and the defendant’s return 
receipt and the plaintiff's affidavit of compliance 
herewith are appended to the summons or other 
process and filed with said summons, complaint 
and other papers in the cause. The court in 
which the action is pending shall order such con- 
tinuance as may be necessary to afford the de- 
fendant reasonable opportunity to defend the ac- 
gon. (1929, c.075, s.4; 1941) ce. 8t, ‘sv 4) 


This section is constitutional and valid. Bigham y. Foor, 
201 N. C. 14, 158 S. E. 548; Wynn vy. Robinson, 216 N. C. 
347, 4 S. E. (2d) 884. 

Section Not Retroactive.—This section providing that a 
nonresident by using the highways of the State, will be 
deemed to have appointed the Commissioner of Revenue 
as his agent for the service of process is not remedial or 
curative, but affects a substantial right, and the appoint- 
ment of the Commissioner thereunder is contractual, and 
the statute is not to be given retroactive effect, and 
service of process thereunder in an action accruing be- 
fore the effective force of the statute is void. Ashley v. 
Brown, 198 N. C. 369, 151 S. E. 725. 

Car Must Be under Control of Nonresident Defendant.— 
In order to hold an attempted service upon a nonresident 
valid under this section there must be sufficient evidence 
to support a finding that the automobile was operated un- 
der the “control or direction, express or implied” of the 
nonresident defendant. Smith v. Haughton, 206 N. C. 587, 
174 S. E. 506. 

An affidavit of a salesman that the details of his sched- 
ule and the control of his automobile were determined by 
him, subject to the approval of his corporate employer, 
supports the finding of the court that the automobile was 
being operated for the corporate employer and under its 
control and direction, express or implied, within the mean- 
ing of this section and, in an action to recover for alleged 
negligent operation of the car, service of process on the cor- 
porate employer through the commissioner of revenue is valid, 
Wynn v. Robinson, 216 N. C. 347, 4 S. E. (2d) 884. See also, 
Queen City Coach Co. v. Chattanooga Medicine Co., 220 
N. C. 442, 17 S. E. (2d) 478. 

Averments in affidavits that the automobile causing the 
injury in suit, admittedly owned by the nonresident corporate 
defendant and driven in this state by its salesman, was be- 
ing driven here with the corporation’s permission for the 
Purpose of effecting a sale, is sufficient evidence to support 
the court’s finding that the automobile was being driven at 
the time of the injury for the corporation or was under its 
implied control and direction so as to support service of 
process on it by service on the commissioner of revenue. 
Crabtree v. Burroughs-White Chevrolet Sales Co., 217 N. 
A875) 9 Ss (2d) °23. 

Where a deputy sheriff of the state of South Carolina 
was traveling through this state to return a prisoner to 
that state in his own car, which was driven by another 
whom he engaged to drive the car and to assist in re- 
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turning the prisoner, it was held that the deputy sheriff 
was without authority to designate another to act for the 
sheriff, and the driver of the car was not operating same 
for the sheriff and under the sheriff’s direction and con- 
trol within the purview of this section, and therefore sery- 
ice of process on the sheriff by service on the commis- 
sioner of revenue was void. Blake v. Allen, 221 N. C. 445, 
20 S. E. (2d) 552. 

Nonresident wife living with her husband in another state 
may serve summons on him by service on commissioner of 
revenue in her action instituted in a county in this state, to 
recover for injuries sustained in an automobile accident which 
occurred in this state and which resulted from his alleged 
negligence. Alberts v. Alberts, 217 N. C. 443, 8 S. E. (2d) 
523. 

Where plaintiff is the wife of defendant, both are nonresi- 
dents, and the action was instituted to recover for injuries 
sustained by plaintiff in an automobile accident which oc- 
curred in this state, service of process on defendant by 
service on the commissioner of revenue under the provisions 
of this section is valid. Bogen v. Bogen, 219 N. C. 51, 12 
S. E. (2d) 649. 

Findings by Trial Court That Defendant Was a Non- 
resident Is Conclusive on Appeal-—Upon motion to dis- 
miss an action on the ground that the defendant was a 
resident of this state and was served with summons un- 
der a statute authorizing service on nonresidents, the find- 
ing of fact by the superior court judge that the defendant 
was a nonresident, based upon competent evidence, is con- 
clusive on-appeal. Bigham v. Foor, 201 N. C. 14, 158 S. E. 
548. 

This section makes no provision for service on the per- 
sonal representative of a deceased automobile owner who 
dies after an accident occurring in this state and before 
service of process, and service under the statute upon such 
personal representative confers no jurisdiction on our courts, 
since an agency, unless coupled with an interest, is termi- 
nated by the death of the principal. Dowling v. Winters, 208 
Ne Cr oelselsie Stree sol. 

This section does not warrant service upon a nonresident 
owner in an action for abuse of process based upon such 
owner’s arrest of plaintiff after a collision between their carg 
in this state, since the action for abuse of process does not 
arise out of a collision in which defendant was involved by 
reason of the operation of his automobile in this state. 
Lindsay wa short, 210, IN. CG, 287, 186° S:. EB. 239. 

Cited in Howard v. Queen City Coach Co., 212 N. C. 201, 
193: 78.5 Helse. 


§ 1-106. Record of such processes; delivery of 
returnThe Commissioner of Motor Vehicles 
shall keep a record of all such processes, which 
shall show the day and hour of service upon him. 
When the registry return receipt shall be returned 
to the Commissioner of Motor Vehicles, he shall 
deliver it to the plaintiff on request and keep a 
record showing the date of its receipt by him and 
its delivery to the plaintiff. (1929, c. 75, s. 2; 1941, 
Cr 30, 5045) 


§ 1-107. Alternative method of service upon non- 
resident defendants.—In addition to the method 
provided in §§ 1-105 and 1-106, the plaintiff may 
adopt the following method of giving notice to a 
non-resident defendant or defendants: 

When the place of residence of the defendant or 
defendants in the action described in §§ 1-105 and 
1-106 is made to appear by affidavit filed with the 
Commissioner of Motor Vehicles and the plaintiff 
files with the Commissioner of Motor Vehicles at 
least five ($5.00) dollars to pay the costs of the 
service hereinafter provided for, then it shall be 
sufficient for the Commissioner of Motor Vehicles 
to mail a copy of the summons, together with a 
statement sufficient to show the nature of the ac- 
tion or proceedings, accompanied by his certificate 
that the summons and complaint had been served 
on him, to the sheriff or other process officer of the 
county and state where the defendant or defend- 
ants reside. This sheriff or other process officer, 
authorized to serve process in the state to which 
it is sent, shall serve the same according to its 
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tenor. This sheriff or process officer, who serves 
the papers, shall, in making his return, use a form 
of certificate substantially as follows; and this 


form of certificate shall accompany the other 
papers in the case: 
Affidavit of 
State yl) sai veri : te ; : 
Ey euihay foe eee Shee peivink os Sunline aes 
j Clerk’s Certificate 

Lise ey ee . [Sheriff or other process officer] 
of the County’ [or city] of ........-5) State zor 
a Sas .., being duly sworn, do certify that on 
the day. tones: , 19.., I served the sum- 


mons and accompanying statement hereto at- 
tached by delivering a copy of the same to 


Ce, eae , the defendant(s) therein named. 
fee Ny Ns eee {Sheriff 
or other process officer] 
1 ae ire aises-antsl  Clerkvot the. Sipe court oF 
the County [or City] of . Ske erate) OL 
BNR a thes , do certify that said court is a court of 
record having the seal hereto attached; that 
PRE bho a Al 1S. WELLS KNOWN GEO mtIneMel Same tetsteiers auc srs 


[Sheriff or other process officer] of said county 
for city] of .........., and that he has full power 
and authority to serve any and all legal processes 
issuing from courts of this state; that said 
personally appeared before me this day and made 
and subscribed the above affidavit relative to serv- 


ice Of SUMMODSHOnweee a eee 
This the ‘(a7 dayeenmers..-. regcee 
GR ES | ob ga notes 8 Were aia etree 


Clerk of the s....4..%., Court. o 
the County [orjCity] ore. .., 
StateLor: wae 

Said sheriff or process officer shall immediately 
upon the execution of this evidence of service, 
return the same with the original papers in the 
cause to the Commissioner of Motor Vehicles, 
Raleigh, North Carolina. When the Commissioner 
of Motor Vehicles shall receive these papers, thus 
served, he shall deliver the same to the plaintiff on 
request, and keep a record showing the date of 
their receipt by him and their delivery to the plain- 
tiff. Upon the filing of these papers in the court 
where the action is pending, accompanied by evi- 
dence of service upon the Commissioner of Motor 
Vehicles, as required by § 1-105, that shall 
constitute presumptive evidence of actual notice 
to the defendant or defendants of the pendency of 
the action and of its nature and effect. (1931, c. 
3, s. 1; 1941, c. 36; 1943, c. 543.) 

Editor’s Note.—The 1943 amendment made changes in the 
return form prescribed by this section. 


eee er rere seer eeeeeeoe 


§ 1-108. Defense after judgment on substituted 
service. — The defendant against whom publica- 
tion is ordered, or who is served under the pro- 
visions of §§ 1-104 through 1-107, or his represen- 
tatives, on application and sufficient cause shown 
at any time before judgment, must be allowed to 
defend the action; and, except in an action for 
divorce or in an action for the foreclosure of 
county or municipal taxes, the defendant against 
whom publication is ordered, or his representa- 
tives, may in like manner, upon good cause 
shown, be allowed to defend after judgment, 
or at any time within one year after notice there- 
of, and within five years after its rendition, on 
such terms as are just; and if the defense is suc- 
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cessful and the judgment or any part thereof has 
been collected or otherwise enforced, such restitu- 
tion may be compelled as the court directs. Title 
to property sold under such judgment to a pur- 
chaser in good faith is not thereby affected. No 
fiduciary officer or trustee who has made distribu- 
tion of a fund under such judgment in good faith 
is personally liable if the judgment is changed by 
reason of such defense made after its rendition; 
nor in case the judgment was rendered for the 
partition of land, and any persons receiving any of 
the land in such partition sell it to a third person; 
the title of such third person is not affected if such 
defense is successful, but the redress of the per- 
son so defending after judgment shall be had by 
proper judgment against the parties to the origi- 
nal judgment and their heirs and personal repre- 
sentatives, and in no case affects persons who in 
good faith have dealt with such parties or their 
heirs or personal representatives on the basis of 
such judgment being permanent. (Rev., s. 449; 
Code(s; 22031 CA CoeP ass 8501917 Cr 68>. 1945 .0cc: 
228,548;3-Go'S,) 492.) 


Editor’s Note—The first 1943 amendment, which inserted 
in the first sentence the words “or in an action for the 
foreclosure of county or municipal taxes,’ provided that 
it should not apply to members of the armed forces of the 
United States of America during the present war and six 
months thereafter. 

The second 1943 amendment substituted in the third line 
“$§ 1-104 through 1-107” for ‘§ 1-104.” 

This section will be broadly construed to include within 
the term ‘‘representatives’’ all persons succeeding the rights 
of such party, in this case a mortgage creditor. Hood y. 
Freel, 206 N. C. 432, 174 S. E. 310. 

Right to Remedy Afforded by Section.—Where the judg- 
ment affects the rights of the petitioner’s debtor and is 
based upon substituted service, the petitioner’s debtor is en- 
titled to invoke the remedy contained in this section. Hood 
vy. Freel; 206° N. CY 432, 435,°174 S. B. 310: 

Not Applicable to Justices’ Court. — This section is not 
applicable to a proceeding in a justice’s court. Thompson 
v. Lynchburg Notion Co., 160 N. C. 519, 76 S. E. 470. 

Effect and Sufficiency of Findings by Clerk—Extension of 
Time to Plead.—A nonresident defendant served by publi- 
cation, and failing to file answer within the time fre- 
scribed by law, may make application to the clerk before 
judgment for good cause shown to be allowed to file plead- 
ings and defend the action, as provided by this section, and 
where upon such application and affidavits filed by him set- 
ting forth facts showing prima facie good cause and a mer- 
itorious defense, the clerk finds as a fact that he has a 
meritorious defense and has shown good cause, the clerk’s 
order allowing him to file answer and defend the action 
will not be held for error for the clerk’s failure to more 
specifically find the facts constituting such meritorious de- 
fense, and it is within the discretion of the judge of the 
Superior Court on appeal to enter an order allowing an ex- 
tension of time for filing answer as provided by sections 
1-152, 1-276. Vann v. Coleman, 206 N. C. 451, 174 S. E. 301. 

Judgment as Bar to Action against Administrator.—Where 
an administrator has disbursed the funds in his hand in 
accordance with the judgment and filed his final account, 
the judgment will bar an action against the administrator 
by those heirs unknown at the time of the institution of 
the action and who did not see the notice by publication 
and did not appear in the action, this section providing 
that no fiduciary officer acting in good faith shall be per- 
sonally liable for such disbursement. Ferguson y. 
206: Ne Co c879 Lis: So. Eads 

Vacation of Judgment. — Under this section the defend- 
ant, where his affidavit fully justifies the findings of fact 
made by the court and brings him within the terms of 
the section, has a legal right to have the judgment va- 
cated. Such a right is absolute and not within the discre- 
tion of the presiding judge. Rhodes vy. Rhodes, 125 N. C. 191, 
34 S. E. 271; Page v. McDonald, 159 N. C. 38, 74 S. EB. 642; 
Moore v. Rankin, 172 N. C. 599, 600, 90 S. E. 759. 

The allegations of the complaint particularly describing 
the lands situate here of the nonresident husband sought 
to be subjected to the wife’s claim for alimony in her suit 
for divorce, and the judgment therein directing it to be 


Price, 
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sold accordingly, practically amount to an attachment of 
the lands indicated. White v. White, 179 N. C. 592, 103 
S. EB. 216, 

Good Cause. — Allegations by the movant to set aside a 
judgment, for irregularity, that he has “a good and meri- 
torious defense,” is but his own opinion, and is insufficient; 
nor is it aided by erroneous statements of matters of law 
or of conflicting facts that have been judicially found ad- 
verse to his contentions. White v. White, 179 N. C. 592, 
103 S. E. 216. 

No “good cause is shown” to set aside a judgment al- 
lowing alimony to the wife pendente lite her action for 
divorce, or in a suit to declare him her trustee in taking 
title to lands bought with her money and without her con- 
sent, where publication of summons has been regularly 
made under this section, and in proceedings regular upon 
their face, when the motion has been made after a lapse 
of nearly five years, the defendant had actual knowledge 
of the action, and the death of the wife has caused the 
loss of the evidence upon which the judgments were ren- 
dered. White v. White, 179 N. C. 592, 103 S. E. 216. 

The words of this section ‘upon such terms as are just” 
ought not to be construed as limiting or modifying the 
right to defend, which is an absolute, legal right of the 
defendant. They should be construed as conferring upon 
the court, by whose order the defendant obtains his legal 
right to defend, power, by the imposition of just terms, to 
put plaintiff and defendant, as near as may be, in the 
same relative position, with reference to the subject-matter 
of the litigation, as they were in at the time the action was 
begun, or at least at the time the defendant would have 
been required to answer the complaint if the summons had 
been personally served upon him. The court has power to 
do this by orders with reference to the costs that have 
accrued, or by interlocutory orders, with respect to prop- 
erty within its jurisdiction, or by such orders, designed 
to protect the plaintiff who had recovered the judgment, 
set aside and vacated upon the motion of the defendant, 
upon service of summons on the defendant as provided by 
the laws of this state, from loss which might result to 
him from the action of the court. It ought not to be held 
that the court has power to impose terms upon the de- 
fendant which would result in depriving him of a right 
guaranteed to him by law. The right to defend an action 
necessarily involves a right to answer or demur to the 
complaint, in accordance with the provisions of the statute 
or general rule of court, and thus to raise issues of fact 
to be tried by a jury, or issues of law to be tried by the 
court. It cannot be said that although this right is abso- 
lute a defendant can enjoy it only at the discretion of 
the court. Burton v. Smith, 191 N. C. 599, 605, 132 S. HW. 
605. 

Any Exception. — Being a remedial statute, a just con- 
struction allows the party against whom a judgment has 
been taken to set up any exception which would have pre- 
vented or modified the judgment, e grege, inequality of 
partition. Rhodes v. Rhodes, 125 N. enka a2 Soe Ae 

The defense intended to be allowed, under this section, 
to one who has not been actually but only constructively 
in court (by publication), is not confined to matters which 
if pleaded in apt time would defeat the action. Rhodes v. 
Rhodes, 125 N. C. 191, 34 S. E. 271. 

Facts Must Be Found by Court. — Upon a motion to he 
allowed to defend under this section, the facts in the case 
must be found by the court in which the motion is made. 
Utley v. Peters, 72 N. C. 525. 


Judgments by Default. — Where a judgment by default 
in the state court in an action against a nonresident de- 
fendant by a resident plaintiff, in which summons by pub- 


lication was made, has been set aside on defendant’s mo-' 


tion. the mere fact that the judge has allowed him the 
statutory time in which to answer or demur, without de- 
fendant’s objection, does not call for the exercise of the 
court’s discretion, and the defendant may therein aptly 
file his petition and bond for the removal of the cause to 
the Federal Court as a matter of his legal right. Burton v. 
Smith, 191 N. C. 599, 132 S. E. 605. 


A judgment by default final in favor of material furnish- 
ers, etc., for a building erected on the lands of a nonresi- 
dent owner, by service of summons by publication, may 
be set aside upon defendant’s motion under this section, 
meade in two days after he had notice of the pendency of 
the action, upon a finding of a meritorious defense. Bur- 
ton v. Smith, 191 N. C. 599, 132 S. E. 605, and other cases, 
cited as controlling. Bassett Lumber Co. v. Rhyne, 192 
BIS TS. 139 S50 EG. 9205 

Where service has been made by publication, upon de- 
fendant’s motion to set aside a judgment by default in 
plaintiff's favor, within five years from its date, or one 
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year after notice, this section applies to the exclusion of 
section 1-220. Foster v. Allison Corp., 191 N. C. 166, 131 
S. E. 648. 

By appearing and moving to set aside a judgment by de- 
fault rendered, a nonresident defendant upon whom sum- 
mons by publication had been made, and who brings him- 
self within the provisions of this section by moving within 
a reasonable time after notice, has as a matter of right 
twenty days from the time such judgment had been set 
aside in which to answer or demur, and only by request- 
ing or acquiescing in a longer time granted by the court 
is there a waiver of his right to file a petition and bond for 
the removal of the cause to the United States Court, under 
the Federal Satute. Burton v. Smith, 191 N. C. 599, 132 
So. E605: 

Exception as to Lands Sold in Divorce Proceedings. — 
The provisions of this section, as to setting aside judg- 
ments against nonresident defendants served by _ publica- 
tion, upon motion showing sufficient cause, made within 
a year after notice, and within five years after its rendi- 
tion on such terms as may be just, with restitution, etc., 
does not apply where the lands have been regularly sold 
under an order of court in divorce proceedings, of which 
the defendant had notice, to pay the wife alimony which 
had been allowed her. White v. White, 179 N. C. 592, 103 
S. E. 216. See note of this case under § 50-15. 

Same — Attachment of Lands — Alimony — Notice. — 
Attachment of the lands situated here of the nonresident 
husband, is not necessary to subject it to the payment of 
alimony regularly allowed the wife pendente lite her suit 
for divorce, upon publication of summons, or to declare the 
husband her trustee in his purchase of lands with her sepa- 
rate money, to which he had taken title in himself, with- 
out her consent, nor in either case is any notice required 
beyond publication of summons. White v. White, 179 N. 
C592 103 Soe. 216s 

Record Held to Disclose ‘Good Cause Shown” and a 
Meritorious Defense.—See Blankenship y. DeCasco, 211 N. 
C200 1B eos 770s 


Art. 9. Prosecution Bonds. 


§ 1-109. Plaintiff’s, for costs.—Before issuing 
the summons the clerk shall require the -plaintiff 
to do one of the following: 

1. Give an undertaking with sufficient surety 
in the sum of two hundred dollars, with the con- 
dition that it will be void if the plaintiff pays the 
defendant all costs which the latter recovers of 
him in the action. 

2. Deposit two hundred dollars with him as 
security to the defendant for these costs, in which 
event the clerk must give to the plaintiff and de- 
fendant a certificate to that effect. 

3. File with him a written authority from a 
judge or clerk of a superior court, authorizing 
the plaintiff to sue as a pauper: Provided, how- 
ever, that the requirements of this section shall 
not apply to cities and towns; provided, further, 
that cities and towns may institute civil actions 
and special proceedings without being required to 
give a prosecution bond or make deposit in lieu 
of bond. (Rev., s. 450; Code, s. 209: R. C.,, c. 31, 
gy 40 C Cab. s0715,.1925,, ch 8982, C..S.. 493.) 

Cross References.—As to mortgage in lieu of bond, sea 


§ 109-29. As to bond executed or guaranteed by surety 
company, see § 109-17. As to costs generally, see § 6-1 et 
seq. 

Editor’s Note.—The amendment of 1935 adds the two pro- 
visos, at the end of subsection (3), relating to cities and 
towns. 

The object of the prosecution bond is not to secure the 
officers but to secure the defendant in the recovery of costs 
wrongfully paid out. Waldo v. Wilson, 177 N. C. 461, 100 
SB on Uae 

Who Can Take Bond. — The action of the Clerk in tak- 
ing prosecution bonds was always held to be ministerial. 
They may be taken by a deputy clerk, and are habitually 
taken by attorneys, who have atthority from the clerks 
for that purpose, but are not their deputies. Shepherd v. 
Lane, 13 N. C. 148; Croom v. Morrisey, 63 N. C. 591; 
Marsh & Co. v. Cohen, 68 N. C. 283, 288. 

When Bond Not Given. — When the prosecution bond 
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has not been given, but the plaintiff has been permitted 
to go on and prepare his case for trial, the court will not, 
on motion of the defendant, dismiss the action peremptor- 
ily for want of the bond, but will permit the plaintiff to 
prepare and file his bond. Brittain vy. Howell, 19 N. G 
107; Russell v. Saunders, 48 N. C. 432; Albertson v. Terry, 
109 N. C. 8, 13 S. E. 713; Cooper v. Warlick, 109 N. C. 
672, 673, 14S. E. 106. 

A motion to dismiss for the failure of the plaintiff to file 
a prosecution bond required by this section, made for the 
first time in the Supreme Court on appeal, will be denied 
when it has been properly made to appear that plaintiff had 
filed a proper bond after the issuance of the summons. 
Costello v. Parker, 194 N. C. 221, 139 S. E. 224. 

Undertaking Under Seal. — Where an undertaking to 
secure the costs of the defendant is given in the form of a 
bond, the seal does not defeat its purpose, and it will 
be treated as an undertaking under seal. Holly v. Perry, 
04 NaC. 30: 

Undertaking Written On Summons. — Where an under- 
taking under seal to secure the defendant’s costs, was 
written on the back of the summons, but did not specify 
the name of either the plaintiff or defendant, or the surety, 
it was held to be sufficient. Holly v. Perry, 94 N. C. 30. 

Increasing Penalty of Bond. — The court can increase 
the penalty on the bond, which is not an unusual procedure 
in the courts. Jones v. Cox, 46 N. C. 373; Adams v. 
Reeves, 76 N. C. 412; Vaughan v. Vincent, 88 N. C. 116; 
Rollins v. Henry, 77 N. C. 467; Kenney v. Seaboard Air 
Line R. Co., 166 N. C. 566, 571, 82 S. E.. 849. 

Same — When Exercised. — Where the defendant has 
been successful on his appeal to the Supreme Court, and 
his judgment for costs against the sureties on the prose- 
cution bond of the plaintiff results in making insecure the 
costs in the superior court, the remedy is by application 
to increase the penalty of the bond. Kennedy v. Seaboard 
Air Line R. Co., 166 N. C. 566, 567, 82 S. E. 849. 

Same—Court Has Discretion. — Where a plaintiff has 
given a bond for costs which has become insufficient, the 
court has the power to allow him to proceed with his case 
without giving additional security. Holder v. Jones, 29 N. 
C. 191; Dale v. Presnell, 119 N. C. 489, 491, 26 Sela 47k 

What Undertaking Covers. — The undertaking provided 
for by this section may cover the defendant’s costs on ap- 
peal. Kenney v. Seaboard Air Line R. (Co 166me Nia. 0005 
82 S. E. 849. 

Same — Does Not Apply to Plaintiff’s Costs. — In con- 
templation of law, the parties pay the cost of the litiga- 
tion as the action proceeds and this bond is given, it is 
true, entirely for the benefit of defendants. The surety 
is not bound for plaintiff’s cost. Hallman v. Dellinger, 84 
N. C. 1; Smith v. Arthur, 116 IN. Ol 8715 8735) 21s os) be O96. 

No Appeal from Judge’s Refusal to Require Bond. — 
The refusal of the trial judge to require a prosecution 
bond is not appealable. Christian v. Atlantic, etc., R. 
Co., 136 N. C. 321, 48 S. E. 743; Carpenter v. Boyles, 213 
N. C. 432, 196 S. E. 850. 

Special Appearance.—A motion to dismiss for failure of 
plaintiff to file security for costs as required by this sec- 
tion pertains to a procedural question, and an appearance 
to make this motion and a motion to dismiss for want of 
jurisdiction is not a general appearance, Mintz vy. Frink, 
AN. GC. 101, 6 S: Be (2d) 804: 

Appeal by Surety. — Though a surety on a prosecution 
bond is not a party to the action, yet, when he is made a 
party to a proceeding to tax the costs in a case, he may 
appeal from the order allowing the motion to retax. Smith 
vy. Arthur, 116 N. C. 871, 872, 21 S. E. 696. 

County Trustee Suing On Sheriff’s Bond. — A suit by a 
county trustee, suing upon a_ sheriff’s official bond, as 
relator in the name of the State, is within the meaning of 
this section requiring clerks to take prosecution bonds be- 
fore issuing a leading process. King v. Wooten, 52 ise (ee 
533. 


§ 1-110. Suit as a pauper; counsel—Any judge 
or clerk of the superior court may authorize a 
person to sue as a pauper in their respective courts 
when he proves, by one or more witnesses, that 
he has a good cause of action, and makes affidavit 
that he is unable to comply with the preceding 
section. ‘The court to which such summons 1s 
returnable may assign to the person suing as a 
pauper learned counsel, who shall prosecute his 
action, (Rev., ss. 451, 452; Code, ss, 210, 211; C. 
C, P., 8, 72; 1868-9, c. 96, s, 2; C, S, 494.) 
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Local Modification——Durham, Forsyth, 
tons 937, Cc. Gost. 

Cross References.—As to costs in suits in forma pauperis, 
see § 6-24. As to appeals in forma pauperis, see § 1-288. 

Exception to Preceding Section. — This section is in 
the nature of an exception to the general rule in section 
1-109) Dale v. Presnell, 119° N: C.489; 492. °26 S, EE. 27. 

Section Does Not Apply to Appeals. — The leave to sue as 
a pauper, under this section and section 6-24, does not 
extend in civil actions, beyond the trial in the superior 
court, his appeal being governed by section 1-288, which 
only relieves him from giving security for the costs of 
the appeal, but he must pay the fees as to the appeal due 
the officers of both courts for services rendered. Speller v. 
Speller, 119 N. C. 356, 26 S. E. 160. See Martin v. Chas- 
teen, 75 N. C. 96; Bailey v. Brown, 105 N. C. 127, 129, 10 
S. E. 1054. 

Court Has Discretion. — The right to sue as a pauper 
is a favor granted the plaintiff, and is in the power and 
discretion of the Court. Dale v. Presnell, 119 N. C. 489, 
492, 36 S. E. 27. 

When the action is by the personal representative to 
recover on a contract or other claim due his testator or 
intestate, or the action is to recover property belonging to 
the estate, the court may well refuse leave to sue as a 
pauper, under its discretion, Dale v. Presnell, 119 N. C. 
489, 36 S. E. 27, unless, as said in McKiel v. Cutler, 45 
N. C. 139, it appears that the beneficiaries of the estate 
cannot give bond, for the officers of the court ought not 
needlessly be deprived of pay for their services. Chris- 
tian 5v. sAtlantic,wete, Ra Co; e136u,N ew C621, 323, 48 aoe 
743. 

Judge, Clerk or Justice May Grant. — A judge or clerk 
of the superior court may, in cases within the jurisdiction 
of said court, make an order authorizing any person com- 
plying with the provisions of the said act to sue in forma 
pauperis. A justice of the peace has like power, in cases 
within the jurisdiction of his county. Rowark v. Gaston. 
Gf Ne Cr2ol 

Plaintiff’s Affidavit Necessary. — Whether the applica- 
tion be to commence the action or to appeal from an ad- 
verse determination without security, it must be supported 
by the affidavit of the party, and no provision is made for 
any other mode of proving the fact that he is unable to give 
security. ‘The necessity of such affidavit is held in Miazza 
v. Calloway, 74 N. C. 31; Stell v. Barham, 8 N. C. 88, 89. 

Sufficiency of Affidavit—A typewritten statement, pur- 
porting to have been signed by plaintiff, that plaintiff was 
unable to comply with the preceding section, which state- 
ment is followed by an unsigned, unsealed and unauthenti- 
cated jurat is not an affidavit, and will not support an 
order allowing plaintiff to prosecute the action as a pau- 
per, but the deficiency does not necessarily require the 
dismissal of the action, since the court may give plaintiff 
a reasonable time to supply the deficiency. Ogburn v. 
Sterchi Bros. Stores, 218 N. C. 507, 11 S. E. (2d) 460. 


Proving Good Cause of Action. — In granting an order 
for a person to sue in forma pauperis, it is sufficient com- 
pliance with this section for the presiding judge to be satis- 
fied, by a certificate of counsel or otherwise, that the 
plaintiff has an honest cause of action on which he may 
reasonably expect to recover. Miazza v. Calloway, 74 N. 
Crk : 

Security for Costs. — Under this section the judge may, 
in his discretion, require a plaintiff who has been allowed 


Nash, Northamp- 


to sue in forma pauperis to give security for costs. Dale 
v. Presnell, 119 N. C. 489, 26 S. E. 27. 
Pauper Must Pay Witnesses. — Although this section, 


allowing a party to sue as a pauper, excuses such party 
from paying fees to any officer and deprives him of tne 
right to recover costs, it is held, that it does not excuse 
the pauper from liability for his witnesses. Morris v. 
Rippy, 49 N. C. 533; Bailey v. Brown, 105 N. C. 127, 129, 
10 S. E. 1054. 

Who Can Sue in Forma Pauperis. — “A guardian can 
sue in forma pauperis.’”? Christian v. Atlantic, etc., R. 
Co., 136 N. C. 321, 322; 48S. E. 743. 


Same — Non-Resident. — The words of this section are 
broad enough to include any litigant whatever, and hence 
residents of another state can sue here in forma pauperis. 
Porter v. Jones, 68 N. C. 320; Christian v. Atlantic, etc., 
R. (Ca:,? 136) Nis, Gio215) 48" Si. 7 43- 

Same — Personal Representative. — It has been the un- 
ques‘ioned practice since the adoption of the Code, that a 
personal representative could sue as a pauper upon proper 
affidavit and certificate. Allison v. Southern R. Co., 129 
N. C. 336, at p. 344,,40 S. E. 91; Christian v. Atlantic, etc., 
R. Co., 136 N. C. 321, 48 S, E. 743. 

No Presumption of Contingent Fee. — The bringing of 
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a pauper suit does not raise the presumption that the at- 
torney took the case for a contingent fee and was therefore 
a party in interest. Allison v. Southern R. Co., 129 N. C. 
336, 40 S. E. 91. 

Where Plaintiff Assigns Interest Pending Action. — 
Where a plaintiff, pending an action brought in forma 
pauperis, assigned his interest in the land which was the 
subject of the action, the court will require the assignee to 
give security, or it will withdraw the privilege given to 
the assignor and dismiss the action. Davis v. Higgins, 91 
N. C. 382; Dale v. Presnell, 119 N. C. 489, 491, 26 S. E. 27. 

Cited in Costello v. Parker, 194 N. C. 221, 139 S. E. 224. 


§ 1-111. Defendant’s, for costs and damages in 
actions for land—In all actions for the recovery 
or possession of real property, the defendant, be- 
fore he is permitted to plead, must execute and 
file in the office of the clerk of the superior court 
of the county where the suit is pending an under- 
taking with sufficient surety, in an amount fixed 
by the court, not less than two hundred dollars, 
to be void on condition that the defendant pays 
to the plaintiff all costs and damages which the 
latter recovers in the action, including damages 
for the loss of rents and profits. (Rev., s. 453; 
Code, s. 237; 1869-70, c. 193; C. S. 495.) 


Cross References.—As to judgment by default final upon 
failure of defendant to file undertaking or of his sureties to 
justify, see § 1-211, paragraph 4. 

Purpose of Section.—The purpose of the Legislature in 
passing the statute was to indemnify the plaintiff in such 
actions for costs, in case he should prevail. It was never 
intended that the requirements should be made an engine 
of oppression, and that a party having merit should, on 
technical grounds, forfeit his right to be heard when he is 
ready to secure costs, and when, in the opinion of the 
presiding judge, it is proper to give further time to plead, in 
order to permit the filing of the bond. Henning v. Warner, 
109 N. C. 406, 408, 14 S. E. 317. 

Relation to Other Sections of Code.—This section and 
section 1-211, par. 4 are in pari materia with section 1-125, 
and should be construed together. Battle v. Mercer, 187 N. 
ho as7, 446, 122 S: E.. 4. 

Time in Which to File Bond.—Where the complaint in an 
action has not been served with the summons, the defendant 
has twenty days after its return date in which to answer or 
demur; and when the defendant is in possession of land, and 
the action is to recover the lands the defendant has also 
twenty days, under the circumstances, before pleading, in 
which to file the bond required, by this section, conditioned 
upon his paying to plaintiff all costs and damages which 
the latter may recover, including damages for the loss of 
rents and profits. Jones v. Jones, 187 N. C. 589, 122 S. E. 
370. As to change in the time of answer aftér service, see 
section 1-89 and the note thereto. 


Judge May Grant Extension.—Section 1-152 confers on the 
judge the discretion to extend the time for filing the de- 
fense. bond. Taylor yv. Pope, 106 N. C. 267, 271,° 11 S. 
BE. 257; Tennessee River Land Co. v. Butler, 134 N. C. 50, 
45 S. E. 956; White v. Lokey, 131 N. C. 72, 42 S. E. 445. 

Same—Effect of Amendments of 1921.—Under the provi- 
sions of chapter 92, section 1, par. 18, Extra Session, Public 
Laws of 1921, the power of the superior court judge, to al- 
low amendments to pleadings (given by section 1-163), or 
to allow answer to be filed (section 1-152), applying also 
to the defendant, in possession of lands and claiming an 
interest therein, giving bond (this section) is not affected. 
Battle v. Mercer, 187 N. C. 437, 122 S. E. 4. 

Same—No Appeal.—Extension of time to file a defense 
bond is a matter in the discretion of the judge, for which 
no appeal will lie. Dunn v. Marks, 141 N. C. 232, 233, 53 S. 
E. 845. 

Failure to File Answer or Give Bond.—Where, in an ac- 
tion to recover possession of land, the defendant failed to 
file an answer or the bond required by this section and did 
not ask leave to answer without giving bond until the time 
for answering had expired, it was proper, under sec. 1-211 
to give judgment against the defendant of the land with- 
out damages. Jones v. Best, 121 N. C. 154, 28 S. E. 187. 
Junge v. MacKnight, 135 N. C. 105, 107, 47 S. E. 452. 

Same—Excusable Neglect Immaterial.—Where, in an ac- 
tion to recover land, the defendant fails to file, or is not 
excused from filing, the bond required by this section, a 
judgment by default is authorized by G. S. section 1-211 
even if there has been a failure to file an answer arising 
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from excusable neglect. 
S. E. 64. 

Failure to Give Undertaking.—Where a defendant in eject- 
ment fails to file the undertaking required by this section, 
or procure leave to defend without bond, section 1-112, the 
court, at such term, may strike out the answer and render 
judgment by default. Patrick v. Dunn, 162 N. C. 19, 77 S. 
E. 995. 

Where the defendant in a petition for partition pleaded 
sole seizin, it was error to strike out his answer without 
notice, because no defense bond had been filed, but he 
should have been given an opportunity to file a bond or ob- 
tain leave to defend without it under section 1-112. Cooper 
v. Warlick, 109 N. C. 672, 14 S. E. 106. 

Same—When No Objection Made.—When an answer has 
been filed without any bond, and has remained on file for 
some time without objection, it is held to be irregular to 
strike it out and give judgment without notice or rule to 
show cause, or without giving the defendant opportunity to 
file a defense bond. McMillan v. Baker, 92 N. C. 111; 
Cooper v. Warlick, 109 N. C. 672, 14 S. E. 106; Becton v. 
Dunn, 2137 N> Cl S59. S6s-e S50) oe B) 289: 

Same—Waiver.—The failure for three years to move for 
judgment by default for failure to file a defense bond waives 
the right thereto. Tennessee River Land, etc., Co. v. But- 
ler; +154" N.C. 50;.-45 Sy 1956: 

Defective Bond May Be Cured.—A failure to file a “‘jus- 
tified’? defense bond as required by this section and 1-211, 
par. 4, and 1-286 does not necessarily avoid the bond, but it 
is a defect which may be cured by waiver, and an exception 
to the filing of the bond entered by the plaintiff on the back 
thereof, but no action taken by the court in reference to 
it, does not authorize the court to give judgment by de- 
fault without notice to the defendant. Becton v. Dunn, 
137 N. C. 559, 50 S. E. 289; McMillan v. Baker, 92 N. C. 111. 

When Landlord and Tenant Joint Defendants.—Where a 
landlord is joined as a defendant with his tenant, the tenant 
and landlord thus defending must under this section each 
give bond with good security to pay costs and damages if 
the plaintiff recovers; or if he be not able to give such 
bond, he must make affidavit of that fact under section 
1-112, and get the certificate of an attorney practicing in the 
court that, in his opinion, the plaintiff is not entitled to 
recover. Harkey v. Houston, 65 N. C. 137. 

When the tenant fails to give such bond, or to swear 
to his answer when the plaintiff has sworn to his complaint, 
the plaintiff may take a judgment against him; but he 
cannot have an execution against him until the further 
order of the court, which will not be made until after the 
trial of the issues between him and the landlord defendant. 
Harkey v. Houston, 65 N. C. 137. é 

A tenant in common in possession claiming title holds such 
possession for his cotenants by one common title, and in an 
action to recover the lands, he comes within the meaning of 
this section, and must file the bond therein required, ac- 


Vick vy. Baker, 122 N: C. 98, 29 


cording to law, before answering the complaint. Battle v. 
Mercer, 187 N. C. 437, 122 S. E. 4. 
Vendee in Possession.—Where a vendee is let into pos- 


session before the purchase money is paid, and the vendor 
brings an action to recover the possession, the defendant 
must file the undertaking to secure rents and damages pro- 
vided for by this section before he will be allowed to an- 
swer. Allen v. Taylor, 96 N. C. 37, 1 S. E. 462. 

In an action to remove a cloud on the title a defense bond 
is not required. ‘Tennessee River Land, etc., Co. vy. Butler, 
134 NS Ce 50. 749 pes be. 956: 


Liability of Surety.—The surety on the bond undef this 
section is liable only for rents and profits pending litigation 
and subsequent to filing the bond. Hughes vy. Pritchard, 129 
IN Gar 4d 48. SO Sie hn OS2: 

Same—Summary Judgment.—Upon judgment being ren- 
dered against defendant in an action to recover land, it is 
not error to enter a summary judgment against the sureties 
on his bond. Rollins v. Henry, 84 N. C. 570. 

Liability for Costs on Appeal.—The defense bond and the 
sureties thereon, in an action of ejectment under this sec- 
tion are liable to the amount of the bond for the costs in 
the Supreme Court on appeal as well as those incurred in 
the superior court. Grimes v. Andrews, 171 N. C. 367, &8 
S. E. 513. Kenney v. Seaboard Air Line R. Co., 166 N. C. 
566, 82 S. E. 49. 

Court May Appoint Receiver.—This section, requiring a 
defendant in ejectment to give bond before putting in a 
defense to the action, does not abridge the power of the 
court to appoint a receiver to secure the rents and profits. 
Kron v. Dennis, 90 N. C. 327; Durant v. Crowell, 97 N. C. 
367, 374, 2 S. E. 541; Arey v. Williams, 154 N. C. 610, 70 S. 
E. 931. 

Same—When Unnecessary.—In an action to recover real 
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property or its possession, upon the approval of the de- 
fendant’s bond by the clerk of the Superior Court for con- 
tinued possession, given under this section, when the de- 
fendant has given it in compliance with the statute, the 
plaintiff has an adequate and sufficient remedy at law upon 
the bond of the principal and surety so given and approved, 
and the equitable right to the appointment of a receiver, 
sec. 1-502, par. 1, is not. available to the plaintiff, it ap- 
pearing that a money demand will sufficiently compensate 
him. Jones v. Jones, 187 N. C. 589, 122 S. E. 370. 

Ignorance That Bond Required. — Ordinarily excusable 
neglect cannot arise out of a mistake of law, and where 
judgment has been’ rendered by default final for plaintiff for 
the failure of defendant to file answer as required by the 
statute, the ignorance of the defendant that he was re- 
quired to file the bonds, before answer, required by this 
section, when he is in possession of and claiming title to 
lands, the subject of the action, is not excusable neglect on 
his motion to set the judgment aside, and not allowable 
when it appears that the plaintiff was diligent in insisting 
upon his rights and has done nothing that could be regarded 
as a waiver thereof. Battle v. Mercer, 187 N. C. 437, 122 
S. E. 4. 

Mortgage Given for Bond.—A mortgage, given in lieu 
of the bond required by this section, may be foreclosed by 
motion, upon notice, in the original action. Ryan vy. Martin, 
10S INS GoeZsZ7 Sate 219%. 

Applied in Clegg v. Canady, 213 N. C. 258, 195 S. E. 770. 


§ 1-112. Defense without bond.—The undertak- 
ing prescribed in the preceding section is not 
necessary if an attorney practicing in the court 
where the action is pending certifies to the court 
in writing that he has examined the case of the 
defendant and is of the opinion that the plain- 
tiff is not entitled to recover; and if the defendant 
also files an affidavit stating that he is unable to 
give and is not worth the amount of the undertak- 
ing in any property whatsoever. (Rev., s. 454; 
Code, s. 237; 1869-70, c. 193; C. S. 496.) 


Editor’s Note. — This section appeared formerly as a 
proviso attached to the preceding section. In regard to 
this proviso (now this section) the court said in Wilson v. 
Fowler, 104 N. C. 471, 472, 10 S. E. 566: “The terms of the 
proviso are clear, explicit and exclusive. It declares ‘that 
no such undertaking shall be required’ in the case provided 
for. ‘The words ‘no such’ are used in the broad sense of 
not any like that required. ‘There is nothing in the statute 
that suggests the contrary, or that an undertaking for a 


less sum than two hundred dollars in amount may be re- . 


quired in any case. The purpose is to allow persons thus 
poor to make defense in such actions without giving any 
undertaking, nor does section 350 [now § 109-29] authorize 
the court to require a party to execute a mortgage of real 
estate in the cases therein provided for. It simply allows 
the party, of whom an undertaking may be required in 
such cases, to give such mortgage instead of it, and the 
former must be for the same amount as the latter.” 

It will be observed that when one proposes to sue in forma 
pauperis, or to appeal (section 1-110 and 1-288) he is only 
required to swear to his inability to give the undertaking; 
while in order to defend an attack upon his right of posses- 
sion of land, he must state not only such inability, but 
further, that ‘he is not worth the amount of the said under- 
taking in any property whatsoever,” apparently, if not in 
fact, denying the privilege to one who has only sufficient 
exempt property to equal the amount of the bond. Taylor v. 
Apple, 90 N. C. 343, 347. 

Notice to Adverse Party Unnecessary.—Nothing in this 
section requires notice to be given to the adverse party, 
on an application for permission to defend a suit without 
giving the required security. Deal v. Palmer, 68 N. C. 215. 

Upon Compliance No Order Needed.—Notice of the cer- 
tificate and affidavit under this section is not necessary, 
and it may be questioned whether it is necessary in any 
case that the court should make an order allowing the de- 
fendant, upon filing such certificate and affidavit, to an- 
swer, because he answers as of right under the statute. 
Deal v. Palmer, 68 N. C. 215; Jones v. Fortune, 69 N. C. 
322; Taylor v. Apple, 99 N. C. 343. Dempsey v. Rhodes, 
08 N.@G, 120), :125. 

Same—Waiver.—But if such order is necessary the plain- 
tiff is deemed to have waived its absence where the certifi- 
cate of counsel and the affidavit of the defendant fully 
meet the requirements of the statute, and they and the an- 
swer were on file without objection for two years and until 
the trial. Dempsey v. Rhodes, 93 N. C. 120, 125. 
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Certificate of Counsel.—Where counsel certifies that he has 
examined the case of the defendant, and that in his opinion 
the plaintiff is not entitled to recover; held, a substantial 
compliance with the statute. It is not intended that the 
enquiry of counsel should extend beyond the information 
derived from the defendant. Taylor v. Apple, 90 N. C. 343. 

Same—Applies Only to Present Action.—The certificate of 
counsel applies only to the action as then constituted, and 
not to any other possible action that might be brought by 
plaintiff for same or similar relief. Wilson v. Fowler, 104 
iNew Ce 471,°10'°S. 566: 

Example of Sufficient Compliance.—In an action to re- 
cover land, this section was sufficiently complied with when 
the defendant made affidavit that he was not worth two 
hundred dollars in any property whatever, and was unable 
to give the undertaking required, and his counsel certified 
that they had examined his case and were of opinion he 
“had a good defense to the action.’”” Wilson v, Fowler, 104 
Ni Ge 4745410 (S> Es, 566, 

Costs.—This section allowing a defendant in an action 
of ejectment to defend without giving bond, and section 
1-288 allowing an appeal without bond, go no further than 
dispensing with the bond, and neither exempts the party 
from paying his own costs nor forbids his recovering costs. 
Speller v. Speller, 119 N. C. 356, 357, 26 S. E. 160; Justice 
v. Eddings, 75 N. C. 581; Lambert v. Kinnery, 74 N. G 
348; Bailey v. Brown, 105 N. C. 127, 129, 10 S. E. 1054. 


Art. 10. Joint and Several Debtors. 


§ 1-113. Defendants jointly or severally liable.— 
Where the action is against two or more defend- 
ants, and the summons is served on one or more, 
but not on all of them, the plaintiff may proceed 
as follows: 

1. If the action is against defendants jointly in- 
debted upon contract, he may proceed against 
the defendants served, unless the court otherwise 
directs, and if he recovers judgment it may be en- 
tered against all the defendants thus jointly in- 
debted, so far only as that it may be enforced 
against the joint property of all and the separate 
property of the defendants served, and if they are 
subject to arrest, against the persons of the de- 
fendants served. 

2. If the action is against defendants severally 
liable, he may proceed against the defendants 
served, in the same manner as if they were the 
only defendants. 

3. If all the defendants have been served, judg- 
ment may be taken against any or either of them 
severally, when the plaintiff would be entitled to 
judgment against such defendant or defendants 
if the action had been against them or any of 
them alone. 

4. If the name of one or more partners has, for 
any cause, been omitted in an action in which 
judgment has been rendered against the defend- 
ants named in the summons, and the omission 
was not pleaded in the action, the plaintiff, in 
case the judgment remains unsatisfied, may by 
action recover of such partner separately, upon 
proving his joint liability, notwithstanding he 
was not named in the original action: but the 
plaintiff may have satisfaction of only one judg- 
ment rendered for the same cause of action. 
(Rey, (S:/455% Codeas,.203 780 40./P v6: B73 aes. 
497.) 


Editor’s Note.—See 13 N. C. Law Rev. 83, 84, for comment 
on cases discussed in following note. 

Partners—In General.—Members ot a Partnership are 
jointly and severally bound for all its debts; and because 
of the joint liability the creditor and each partner has a 
right to demand that the joint property shall be applied 
to the joint debts; and because of the several liability, a 
creditor may, at will, sue any one or more of the partners 
Hanstein v. Johnson, 112 N. C. 253, 17 S, E. 155. : 

Where, in an action against a partnership, service of 
summons has been made on some of the partners but not 
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all, upon a verdict in plaintiff’s favor, a judgment is prop- 
erly entered binding upon the partnership’s joint property, 
and upon the individual members served, but not individually 
upon those not so served with process. Hancock v. South- 
gate, 186 N. C. 278, 119 S. E. 364. ‘ 

Same—Purpose of Section.—This section was intended to 
prevent a partner, who was not served with the summons, 
from defeating an action against him on the ground that 
judgment had already been taken against his co-partner; 
and so the cause of action was merged in the judgment, and 
authorizes an action against him separately, provided the 
first judgment remains unsatisfied. Navassa Guano Co. v. 
Willard, 73 N. C. 521, 523. 


§ 1-114. Summoned after judgment; defense.— 
When a judgment is recovered against one or 
more of several persons jointly indebted upon a 
contract in accordance with the preceding section, 
those who were not originally summoned to 
answer the complaint may be summoned to show 
cause why they should not be bound by the judg- 
ment, in the same manner as if they had been 
originally summoned. A party so summoned 
may answer within the time specified denying the 
judgment, or setting up any defense thereto 
which has arisen subsequent to such judgment; 
and may make any defense which he might have 
made to the action if the summons had been 
served on him originally. (Rev., ss. 456, 457; 
Code, ss. 223, 224; C. C. P., ss. 318, 322; C. S. 498.) 


Statute of Limitations May Bar Action.—Where an ac- 
tion was begun against certain administrators and the 
sureties on their bond, and one surety was not served with 
summons and more than three years thereafter this latter 
surety was served, it was held that the three year statute 
of limitations was a bar to the action against the surety. 
Koonce v. Pelletier, 115 N. C. 233, 20 S. E. 391; See Rufty v. 
Claywell, etc., Co., 93 N. C. 306. : 

Where an action was instituted and judgment obtained 
against A. B. & Co., upon a bill of exchange, and C, who 
was a secret partner in the firm, was not joined as defendant, 
and the plaintiff afterwards, and more than three years after 
the cause of action accrued, discovered that C was a partner 
and instituted an action against him: Held, that the ac- 
tion was barred by the statute of limitations. Navassa 
Guano Co. v. Willard, 73 N. C. 521. } ‘ 

When Motion in Cause Proper.—Where a judgment is 
taken against two of three partners who are liable jointly 
and severally, the proper method to enforce the liability of 
the third partner is a new action and not a motion in the 
action in which such judgment was rendered; it is only when 
the liability is joint and not several that the motion in the 
cause is proper. Davis v. Sanderlin, 119 N. '€. 84,- 25 
Bett, G10: 


§ 1-115. Pleadings and proceedings same as in 
action.—The party issuing the summons may de- 
mur or reply to the answer, and the party sum- 
moned may demur to the reply. The answer and 
reply must be verified in like cases and manner 
and be subject to the same rules that apply in an 
action, and the issues may be tried and judgment 
given in the same manner as in action and en- 
forced by execution if necessary. (Rev., ss. 458, 
459; Code, ss. 225, 226; C. C. P., ss. 323, 324; iG; 
S. 499.) 

‘Art. 11. Lis Pendens. 


§ 1-116. Filing of notice of suit—In action af- 
fecting the title to real property, the plaintiff, 
at or any time after the time of filing the com- 
plaint or when or any time after a warrant of at- 
tachment is issued, or a defendant when he sets 
up an affirmative cause of action in his answer 
and demands substantive relief, at or any time 
after the time of filing his answer, if it is in- 
tended to affect real estate, may file with the 
clerk of each county in which the property is sit- 
uated a notice of the pendency of the action, con- 
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taining the names of the parties, the object of the 
action, and the description of the property in that 
county affected thereby. (Rev., s. 460; Code, s. 
B20 Gave, 6, 90; 1917, &. 106; 'C.-S, 500.) 


Cross Reference.—As to execution, levy, and lien in at- 
tachment, see § 1-449. 

In General.—The general doctrine of lis pendens is famil- 
iar and is firmly established. It may be stated to be thus: 
When a person buys property pending an action of which 
he has notice, actual or presumed, in which the title to it 
is in issue, from one of the parties to the action, he is 
bound by the judgment in the action, just as the party from 
whom he bought would have been. The rule is absolutely 
necessary to give effect to the judgments of courts, be- 
cause if it were not so held, a party could always defeat the 
judgment by conveying in anticipation of it to some 
stranger, and the plaintiff would be compelled to commence 
a new action against him, and so on indefinitely. Rollins v. 
Henry, 78 N. C. 342, 351. 

The principle of lis pendens is that the specific property 
must be so pointed out by the proceedings as to warn the 
whole world that they meddle with it at their peril, and 
the pendency of such suit duly prosecuted is notice to a 
purchaser so as to bind his interest. Todd etc., Co. v. Out- 
Jaws oN GC. 235,. 239. 

The established rule is that a lis pendens, duly prosecuted, 
and not collusive, is notice to a purchaser so as to affect 
and bind his interest by the decree; and the lis pendens 
begins from the service of the subpoena after the bill is 
filed. Lacassagne v. Chapin, 144 U. S. 119, 125, 12 S. Ct. 
659, 36 L. Ed. 368. 

A Harsh Rule.—The rule lis pendens, while founded upon 
principles of public policy and absolutely necessary to give 
effect to the decree of the courts is, never-the-less, in 
many instances very harsh in its operation; and one who 
relies upon it to defeat a bona fide purchaser must under- 
stand that his case is strictissimi juris. Arrington v. Arring- 
Ton etl aan ee 1D eel 5o. OM on E351, 

Section Similar to English and New York Statutes.—This 
section is in substance a copy of 2 Victoria, which has re- 
ceived a construction by the English Courts. It is there 
held that no lis pendens, of which a purchaser has not 
express notice, will now bind him unless it be duly reg- 
istered. The provisions of the New York Code for the filing 
of lis pendens, is similar to ours, and has received there the 
same construction as the English statute. Todd etc., Co. 
v. Outlaw, 79 N. C. 235, 240. 

Modifies Common Law Rule.—The common law rule, was 
that if the real estate to be affected by the judgment or 
decree were situated in several counties, it would all be 
bound by the lis pendens arising from the pendency of a 
suit in the county in which only a part of it lies, since, “‘all 
persons are supposed to be attentive to what passes in 
Courts of Justice’; whereas the plain purpose of this sec- 
tion was to modify the rule so as to require notice in all 
counties where the real estate is situated. Collingwood v. 
Brown, 106 N. C. 362, 368, 10 S. E. 868. 

As to real property, there is but one rule of lis pendens 
in North Carolina, and the provisions of this section are a 
substitute for the common law rule. Collingwood v. Brown, 
t06, IN. GC 362.~ 367,510) St Horsos. 

Section Adequately Protects Rights of Trustor.—In a suit 
attacking the validity of a foreclosure sale under a deed 
of trust, a temporary order enjoining further transfer of 
the property by the cestui que trust, the purchaser at the 
sale, is properly dissolved, since plaintiff trustor has an 
adequate remedy at law by filing notice of lis pendens in 
accordance with this and subsequent sections. Whitford v. 
North Carolina Joint Stock Land Bank, 207 N. C. 229, 176 
S F.3240. 

This section and § 1-449 are to be construed in pari ma- 
teria, and where notice of levy of attachment on defend- 
ant’s land in a county has been given under the provi- 
sions of § 1-449, by certification of the levy to the clerk of 
the court for that county and his notation thereof on his 
judgment docket and indexing in the index to judgments 
the effect is to take the land in custodia legis, and is not 
an action affecting the title to lands within the purview 
of this section, but from the day of such notice, unless 
the land is released, the attachment constitutes a lien 
superior to that of a judgment rendered in favor of an- 
other, and a later judgment in the attachment proceed- 
ings relates back to the filing and indexing of the at- 
tachment, and where such notice under § 1-449 has been 
given, the filing of lis pendens in the same county under 
the provisions of this section is unnecessary. Pierce v. 
Mallard, 197 N. C. 679, 150 S. E. 342. 

Jurisdiction of Court.—In order that the right to real 
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property and personal chattels may be affected by lis 
pendens, they must be within the jurisdiction of the court 
and subject to its power. Enfield v. Jordan, 119 U. S. 
6805 v693.07 a Gt, 058, d0e Eda 525; 

Continuous Litigation.—In order for the doctrine of lis 
pendens to apply, there must be continuous litigation. Lee 
County v. Rogers, 7 Wall. 181, 19 L. Ed. 160. 

An unreasonable delay in prosecution, so far as third 
persons are concerned, loses its force as a lis pendens. 
Redfield v. Ystalyfera Iron Co., 110 U. S. 174, 176, 3 S. Ct. 
570, 28 L. Ed. 109. 

Applies to Action in Another County.—Strangers to an 
action are not affected with constructive notice of an ac- 
tion involving the title to lands situate in a county other 
than that in which the action is pending, unless the notice, 
lis pendens, is given under this section. Spencer v. Credle, 
102 N. C. 68, 8 S. E. 910. 

Action Not Affecting Title to Realty.—Where the mort- 
gagee of lands brings an action to recover on the note se- 
cured by the mortgage and to set aside a deed of the 
mortgagor, but not to foreclose the mortgage, the action 
is not one affecting the title to land within the meaning 
of this section, and the judgment of the lower court can- 
celing and removing the notice of lis pendens from the 
records will be affirmed ot: appeal. Threlkeld v. Malcrag- 
son Land Company, 198 N C. 186, 151 S. BE. 99. 

Breach of Option Contract Not Included.—An action to re- 
cover damages for the breach of an option contract is not 
an action affecting the title to realty, within this section, 
and the filing of notice in such case will not affect a pur- 
chaser pending that action. Horney v. Price, 189 N. C. 820, 
128 PSs) oaks 

When No Notice Required.—No entry of lis pendens, under 
this section, is required in any case when the action is in 
the county where the land lies. Collingwood v. Brown, 106 
N. C. 362, 10 S. E. 868; Arrington v. Arrington, 114 N. C. 
151; 156, 19S: “2 35tsRollinssveslenry, 78 Nv C3425 (352: 
Todd, etc., Co. v. Outlaw, 79 N. C. 235; Badger v. Daniel, 
77 N. C. 251; Spencer v. Credle, 102 N. C. 68, 8 S. E. 901; 
Bird, v. Gilliam, 125 NJ Ga 76,979; 34 Ss. E.- 1963) Jarrettr v. 
Holland, 213 N. C. 428, 196 S. E. 314. 

No change in the rule is brought about by this section 
prescribing how notice of a lis pendens shall be given when 
the transaction is in one and the same county, and notice 
is furnished in the record in the pending action. Morgan v. 
Bosticsi32. Ne GC) 743,2751,, 44 Sv Ee 639: 

Where the action is brought in the county where the land 
is situated, and the pleadings contain “the names of the 
parties, the object of the action, and the description of the 
property to be affected in that county,’ this is a sub- 
stantial compliance with this section, as to the filing of 
notice, and puts in operation all of the provisions of the 
statute. Collingwood v. Brown, 106 N. C. 362, 367, 10 
S. E. 868. 

If this section has no application to an action of fore- 
closure when brought in the county where the land lies, and 
it has been so held in a number of cases, it follows as a 


necessary corollary that the cross-indexing statute (next 
section) is equally inapplicable. Massachusetts Bonding, 
ete.» Co. vii Knox} 220° Nie ©. 0725587325918 Ss Be (2d) 436, 


138 A. L. R. 1438 (con. op.). 

Sufficient Description.—‘Although it is necessary in order 
to constitute lis pendens that the proceedings should, di- 
rectly or indirectly, designate specific property, yet where 
the description is so definite that any one reading it can 
learn thereby, either by the description or reference, what 
property is intended to be made subject to litigation, it is 
sufficient.” Benn. Lis Pend., sec. 93, 1 Freem. Judgm., sec. 
197. Arrington v. Arrington, 114 N. C. 151, 156, 19 S. E. 351. 

Transfer of Suit.—Where the suit is transferred by con- 
sent to another county on the original papers and nothing 
is left on the files to inform a purchaser of the nature of 
the action and the property to be affected by it, the lis 
pendens fails and a bona fide purchaser will be protected. 
Arrington v. Arrington, 114 N. C. 157, 152, 19 S: EH. 351. 


§ 1-117. Cross-index of lis pendens.—Any party 
to an action desiring to claim the benefit of a 
notice of lis pendens, whether given formally un- 
der this article or in the pleadings filed in the 
case, shall cause such notice to be cross-indexed 
by the clerk of the superior court in a docket to 
be kept by him, to be called Record of Lis Pen- 
dens, which index shall contain the names of the 
parties to the action, where such notice (whether 
formal or in the pleadings) is filed, the object of 
the action, the date of indexing, and sufficient de- 


CH. 1. CIVIL PROCEDURE—ACTIONS 


§ 1-118 


scription of the land to be affected to enable any 
person to locate said lands. The clerk shall be en- 
titled to a fee of twenty-five cents for indexing 
said notice, to be paid as are other costs in the 
pending action. (Rev., s. 464; 1903, c. 472; 1919, 
Cmte Ca.Omp Oils) 


Construed with Section 47-18.—Lis pendens and registra- 
tion each have the purpose of giving constructive notice by 
record, and this section and § 47-13 must be construed in 


pari materia, and while the lis pendens statutes do not 
affect the registration laws, the converse is not true. 
Massachusetts Bonding, etc., Co. vy. Knox, 220 N. C. 725, 


18S; B: (2d) 436, 4138" Al Le RS 1438, 

Registration as Notice of Pendency of Foreclesure Suit. 
—An action was instituted to foreclose a duly registered 
deed of trust in which the trustee and the cestuis and the 
owner of the equity of redemption by mesne conveyances, 
were made parties, and while the action was pending the 
owner of the equity sold the property. It was held that 
the duly registered deed of trust was constructive notice, 
not only of the lien, but also of the pendency of the fore- 
closure suit, since it would have been discovered by a pru- 
dent examiner, and therefore notice of the suit’ under this 
section was not required. Massachusetts Bonding, etc., 
Co: v. Knox, 220) N.1Ce725.018 394) 2d) 436) ToS Aye tk 
1438. 


Cited in Pierce v. Mallard, 197 N. C. 679, 682, 150 S. 
E. 342. 
§ 1-118. Effect on subsequent purchasers.— 


From the cross-indexing of the notice of lis pen- 
dens only is the pendency of the action construc- 
tive notice to a purchaser or incumbrancer of the 
property affected thereby; and every person 
whose conveyance or incumbrance is subse- 
quently executed or subsequently registered is a 
subsequent purchaser or incumbrancer, and is 
bound by all proceedings taken after the cross- 
indexing of the notice to the same extent as if he 
were made a party to the action. For the pur- 
poses of this section an action is pending from 
the time .of cross-indexing the notice. (Rev., s. 
462: Code, s..229:.C;. Cl Pe ss 9051919 ¢emaaces 
S. 502.) 


Editor’s Note.—Previous to the adoption of section 1-117, 
regarding a cross index the filing of notice as provided in 
section 1-116 was all that was necessary to affect all, pur- 
chasers with notice. See Toms v. Warson, 66 N. C. 417, 419. 

Judgment Relates Back to Beginning of Suit.—If a suit 
was pending against a person for certain property when he 
parted with it, in which there was afterwards a judgment, 
that judgment relates to the commencement of the suit and 
binds subsequent purchasers. Briley v. Cherry, 13 N. C. 
2; Cates v. Whitfield, 53 N. C. 266; Dancy v. Duncan, 96 
Ne Ce Ti Pr6, "io. enraboe 

Fraudulent Purchaser of Lands.—Where the president 
of a corporation, a substantial owner of its shares of stock, 
has personally ,bought in the lands which the company is 
under a binding contract to convey, before suit brought 
to enforce the contract, and with full knowledge of the 
plaintiff’s right, taken deed for same from his company, 
before complaint filed, he and his corporation are concluded 
from setting up the doctrine of lis pendens as a defense, and 
his purchase will be held ineffective and fraudulent as to 
the decree rendered and the rights established in the plain- 
tiff’s favor, for specific performance. Morris v. Basnight, 
179) Nn Ce 208. 102. (S- o89: 

Purchase before Complaint Filed.—A purchaser of land 
for value after the filing of a lis pendens, but before the 
filing of the complaint in the action, is not charged with 
constructive notice of any defects in the title. Morgan v. 
Bostic, 132 (N:*C. °743; 4475. Bi 639; 

Purchase from Litigant with Notice.—The doctrine of lis 
pendens, as it ordinarily prevails, only affects third persons 
who may take title to lands after the nature of the claim 
and the property affected are pointed out with reasonable 
precision by complaint filed or by notice given pursuant to 
this section but the principle is not operative where one 
buys from a litigant with full notice or knowledge of the 
suit, its nature and purpose and the specific property to be 
affected. Morris v. Basnight, 179 N. C. 298, 102 S. KE. 389. 

Purchaser from Successful Party.—One who, relying upon 
the judgment of the superior court, takes a conveyance from 
the successful party before the expiration of the ten days, 
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takes it subject to the right of appeal and of the judgment 
which may be entered therein, and he is conclusively fixed 
with notice of the litigation. Rollins v. Henry, 78 N. C. 
342; Dancy v. Duncan, 96 N. C. 111, 1 S. E. 455, Bird v. 
Gilliam, 125 N. C. 76, 79, 34 S. E. 196. 

Cited in Brinson v. Lacy, 195 N. C. 394, 396, 142 S. 
E. 317; Pierce v. Mallard, 197 N. C. 679, 682, 150 S. E. 342. 

§ 1-119. Notice void unless action prosecuted.— 
The notice of lis pendens is of no avail unless it 
is followed by the first publication of notice of 
the summons or by an order therefor, or by the 
personal service on the defendant within sixty 
days after the cross-indexing. (Rev., s. 461; Code, 
meeeoe G.°C.eP., si. 90; 1929, “ce: 37;°C."S. 503.) 


Service Within 60 Days Required.—Where a party lives 
in a different county of the state, and claims as a bona 
fide purchaser, to affect him with notice of lis pendens the 
requirements of the statute must be strictly followed; among 
other things, it must be served within sixty days after 
its filing. Powell v. Dail, 172 N. C. 261, 909 S. E. 194. 

Cited in Pierce v. Maliard, 197 N. C. 679, 682, 150 S. 
E. 342. 

§ 1-120. Cancellation of notice —The court in 
which the said action was commenced may, at 
any time after it is settled, discontinued or 
abated, on application of any person aggrieved, 
on good cause shown, and on such notice as is 
directed or approved by the court, order the no- 
tice authorized by this article to be canceled of 
record, by the clerk of any county in whose office 
the same has been filed or recorded; and this 
cancellation must be made by an endorsement to 
that effect on the margin of the record, which 
shall refer to the order. (Rev., s. 463; Code, s. 
pause. Co P.,'S. 90; C. S.*504:) 

Notice Continues Until Cancelled.—Where the suit has 
been prosecuted with proper diligence the lis pendens con- 
tinues until the final judgment, or until it has been canceled 
under the directions of the court. Arrington v. Arrington, 
iideive <. 151,159, 18: S. EB. 351: 

Loss or Destruction of Notice.—The mere loss or destruc- 
tion of the notice will not affect its efficacy, if the statute 
has been fully complied with. Arrington vy. Arrington, 114 
Preto) 159, 19'S. : 351. 

Same—When by Act of Party.—If the party, by any act of 
his own has, contrary to the usual course of the court, con- 
sented to or been instrumental in the removal from its 
files of the notice of lis pendens (or, as in some cases, its 
substitute, the complaint), leaving nothing whatever upon 
the record which could inform a purchaser of the nature 
of the action and the property sought to be subjected, it must 
follow, according to every principle of equity and fair deal- 
ing, that the purchaser will be protected. Arrington v. 
Arrington, 114 N. C. 151, 159, 19 S. FE. 351. 

Cited in Threlkeld v. Malcragson Land Co., 198 N. C. 
186, 189, 151 S. E. 99. 


SUBCHAPTER VI. PLEADINGS. 


Art. 12. Complaint. 


§ 1-121. First pleading and its filing.—The first 
pleading on the part of the plaintiff is the com- 
plaint. It must be filed in the clerk’s office at or 
before the time of the issuance of summons and a 
copy thereof delivered to the defendant, or de- 
fendants, at the time of the service of summons; 
provided, that the clerk may at the time of the 
issuance of summons on application of plaintiff by 
written order extend the time for filing complaint 
to a day certain not to exceed twenty (20) days, 
and a copy of such order shall be delivered to the 
defendant, or defendants, at the time of the serv- 
ice of summons in lieu of a copy of the com- 
plaint: Provided further, said application and 
order shall state the nature and purpose of the 
suit. The clerk shall not extend the time for fil- 
ing complaint beyond the time specified in such 
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order; except that when application is made to the 
court, under article forty-six of this chapter, for 
leave to examine the defendant prior to filing com- 
plaint, and it shall be made to appear to the court 
that such examination of defendant is necessary to 
enable the plaintiff to file his complaint, and such 
examination is allowed, the clerk shall extend the 
time for filing complaint until twenty (20) days 
after the report of the examination is filed as re- 
quired by § 1-571. When the complaint is not filed 
at the time of the issuance of the summons, the 
plaintiff shall, when he files complaint, likewise 
file at least one copy thereof for the use of the 
defendant and his attorney. When there are 
more than one defendant, the clerk, may, by 
written notice to the plaintiff, require the filing 
of additional (not to exceed six) copies of the 
complaint within the time specified in such no- 
tice, not to exceed ten days. Such notice may be 
served by mailing to the plaintiff or his attorney 
of record. (Rev., ss. 465, 466; Code, ss. 206, 232, 
238; C. C. P., s. 92; 1868-9, c. 76, s. 3; 1870-1, c. 42, 
s. 3; 1919, c. 304, s. 2; 1927, c. 66, s. 3; C. S. 505.) 


Editor’s Note. — By the amendment of 1919 a clause 
“otherwise the suit may, on motion, be dismissed’? which 
originally appeared in the section was omitted, but sub- 
sequently was restored by the Consolidated Statutes. In 
changing other provisions of ch. 156 of the laws of 1919, 
this section in its original form was reenacted without 
change by the Extra Session of the Public Laws of 1920 
and 1921. See Campbell v. Asheville, 184 N. C. 492, 493, 
114. S. E. 825. 

The act of 1927, ch. 66, not only materially enlarged the 
provisions of the section but changed the time of the filing 
of the complaint. Prior to this amendment the complaint 
was to be filed on or before the return day of the summons, 
on pain of suit being dismissed at the cost of the plaintiff, 
and the clerk was authorized to extend, upon motion, the 
time of filing to a day certain. This was substantially all 
that this section had formerly provided. 

The change in the time of the filing the complaint was 
effected in view of the changes introduced in section 1-89 
with regard to the service and return of the summons. 
See section 1-89 as amended by the laws of 1927. 

The act of 1927, ch. 132, was enacted to amend an act 
amendatory of four different sections (including this) but 
did not touch this section. 

Prior to the amendment of 1919 the complaint was to be 
filed on or before the third day of the term to which the 
action was brought. See Hill v. Hotel Co., 188 N. C. 586, 
588)0125) G5 9B 200; 

Similarity to Former Equity Practice. — The Code and 
the constitution substantially adopt the practice and pro- 
cedure of the courts of equity. The only difference be- 
tween the practice under the Code and the former equity 
practice is that by the Code the summons does not follow, 
but precedes the complaint. Wilson v. Moore, 72 N. C. 
558, 561; Staton v. Webb, 137 N. C. 35, 39, 49 S. E. 55. (De- 
cided under the former law.) The summons no more pre- 
cedes the complaint under the present law, save under the 


exceptional circumstances designated in the section as 
amended. Ed. Note. 
New Complaint as to New Defendant. — A new or an 


amended complaint must be filed as against a new de- 
fendant brought in subsequent to the filing of the original 
complaint. And a judgment by default for want of an 
answer where no such complaint is filed is irregular and 
capable of being set aside. Vass v. People’s Bldg., etc., 
Assen, 91 NE 55) 56: 

Extension of Time. — Prior to 1921, (the time when the 
Civil Code of procedure was restored) it was discretionary 
with the judge of the superior court to allow extension of 
time for the filing of pleadings; and the motion to extend 
the time for filing the complaint should be made before 
the judge, and not before the clerk. Anderson y. Anderson, 
1 N. C. 20. See also, Brendle v. Heron, 68 N. C. 495. But 
this is no longer the rule. See Campbell v. Asheville, 
184 N. C. 492, 114 S. E. 825. 

Where the clerk of the court has extended the time for 
filing the complaint in accordance with this section, and the 
defendant has appealed to the Superior Court, it is within 
the sound legal discretion of the trial judge, given by § 
1-152, to allow the complaint to be filed, and his sustaining 
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the clerk’s order to that effect is an exercise of this dis- 
cretion. Hines v. Lucas, 195 N. C. 376, 142 S. E. 319. 

When it appears that the clerk of the court has extended 
the time to file the complaint by orders regularly en- 
tered and in continuous and unbroken sequence for a pe- 
riod of about a year, and the defendant.at the end of the 
full period so extended excepts and appeals to the Supe- 
rior Court: Held, it is a valid exercise by the clerk of 
the power conferred by this section. Hines v. Lucas, 195 
NA iCl6763) 1420S. 19: 

Same — By Consent of Parties. — In Howard v. Southern 
R. Co., 122 N. C. 944, 29 S. E. 778, neither the complaint 
nor the answer was filed at the proper time, but there was 
an entry made on the minutes, which on its face did not 
purport to be by order of the court, and which was ad- 
mitted to have been by consent of the parties to the effect 
that the plaintiff have thirty days to file his complaint and the 
defendant sixty days thereafter. ‘This procedure seems to be 
permissible. 

Same — Motion to Dismiss Necessary to Prevent Exten- 
sion. — The fact that this section requires the complaint 
to be filed at or before the return day of the summons, 
(before the amendment of 1927) does not prevent the 
plaintiff from filing it thereafter if the defendant fails to 
move to dismiss the action for the plaintiff’s failure to so 
file. Roberts v. Allman, 106 N. C. 391, 393, 11 S. E. 424. 

Judgment of Non Pros. — In the absence of a complaint 
filed at the proper time the defendant may move for a 
judgment of non pros. Vass v. People’s Bldg., etc., Ass’n, 
OIEN. 3 Coos, 5oF 

Cited in O’Briant v. Bennett, 213 N. C. 400, 196 S. E. 326. 


§ 1-122. Contents——The complaint must con- 
tain— 

1. The title of the cause, specifying the name 
of the court in which the action is brought, the 
name of the county in which the trial is required 
to be had, and the names of the parties to the 
action, plaintiff and defendant. 

2. A plain and concise statement of the facts 
constituting a cause of action, without unneces- 
sary repetition; and each material allegation 
must be distinctly numbered. 

3. A demand for the relief to which the plain- 
tiff supposes himself entitled. If the recovery of 
money is demanded, the amount must be stated. 

4. In actions for the recovery of a debt con- 
tracted for the purchase of land, a statement 
that the consideration of the debt was the pur- 
chase money of certain land, describing the land 
in an intelligible manner, such as the location, 
boundaries, and acreage. (Rev., ss. 467-8; Code, 
ss. 233-4- C) C,. Pis.v93511879, vcnei7 ss Cx Sm 506) 


I. In General. 
II. Formal Parts of Complaint. 
III. Statement of Facts Constituting the Cause of Action. 
IV. Demand for Relief. 
V. Statement of Consideration for the Purchase of Land. 


Cross References. 

As to a bill of particulars, see § 1-150. As to amendment 
to indefinite pleadings, see § 1-153. As to limitation of 
judgment to demand in complaint, see § 1-226. As to debt 
for purchase of land, denied by answer, see § 1-136. As 
to form of execution on judgment for purchase money, 
see § 1-313, subsection 5. 


I. IN GENERAL. 


Logic and Precision of Common Law Not Discarded. — 
The rules of common law as to the pleading which are only 
the rules of logic, have not been abolished by the Code. 
Crump yv. Mims, 64 N. C. 767. The notion that the Code 
of civil procedure is without order or certainty and that 
any pleading however loose or irregular, may be upheld, 
Is erroneous; while it is not perfect it has both logical 
order, precision and certainty, when it is properly ob- 
served. Webb v. Hicks, 116 N. C. 598, 604, 21 S. E. 672. 

Construction of Pleadings. — While the pleadings are tec 
be construed liberally, they are to be so construed as to 
give the defendant an opportunity to know. the grounds 
upon which he is charged with liability. Thomason vy. 
Seaboard, etc., R. Co., 142 N. C. 318, 325, 55 S. E. 205. 

Old and New Procedure Distinguished. Under the 
former system the practice was in declaring to proceed on 
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the special contract and also in other counts, called the 
common counts, so that, if unable to recover on the special 
assumpsit, relief might be had on some of the counts in 
general assumpsit on the implied promise or obligation. If 
the plaintiff under that system had “counted” only on the 
special contract, not being able to recover on that, he would 
have failed in his action. But under the Code all forms 
of pleading which existed before are abolished, and now we 
have only the forms of pleading and the rules by which 
their sufficiency is to be determined, part of which are 
prescribed in this section. Jones vy. Mial, 82 N. C. 252, 257. 

For an eloquent expression on the abolition of the old 
system of pleading and the substitution therefor the new 
system, see, Pierce v. North Carolina R. Co., 124 N. C. 33, 
Of ae on Ey, 399. 

For a discussion of the similarity between the civil pro- 
cedure adopted in this state and that which prevailed in 
the courts of King’s Bench, in England, see Staton v. 
Webb; 137 N: C. 35, 36, 49 S, B. 55. 

Same Substantial Certainty as at Common Law a Requi- 
site.—The object of the Code was to abolish the different 
forms of action and the technical and artificial modes of 
pleading used at common law, but not to dispense with the 
certainty, regularity and uniformity which are essential in 
every system adopted for the administration of justice. 
The plaintiff must state his cause of action with the same 
substantial certainty as was formerly required in a dec- 
laration. Oates v. Gray, 66 N. C. 442. 

Theory and Form of Action Immaterial.—Where the facts 
in the complaint in an action for damages caused by an ac- 
tion brought by the defendant to have plaintiff’s deed de- 
clared void constitute a cause of action, it is immaterial 
whether the action is for slander of title, malicious prosecu- 
tion, or for an abuse of legal process, and the complaint is 
sufficient. Chatham Estates vy. American Nat. Bank, 171 N. 
C579, 88 Sites 783% 

Cited in Shemwell v. Lethco, 198 N. C. 346, 348, 151 S. 
E. 729; Tar Heel Hosiery Mill v. Durham Hosiery Mills, 
198 N. C. 596, 152 S. E. 794; Hinton y. Whitehurst, 214 N. 
C. 99, 198 S. E. 579; Bynum v. Fidelity Bank, 219 N. C. 


109, 12 S. E. (2d) 898; Herndon vy. Massey, 217 N. C. 
610, 8 S. E. (2d) 914. 
II. FORMAL PARTS OF COMPLAINT. 
Title of Cause. — A paper-writing introduced before a 


justice of the peace, purporting upon its face only to be a 
verified account upon which judgment is sought, lacking 
the requisites of a complaint, under the provisions of this 
section, in failing to state the title of the cause, the name of 
the county and parties, will not be considered as a verified 
complaint on the trial in the superior court, requiring the 
answer there to be verified; and upon an oral answer deny- 
ing the liability and raising the issue, the question is for 
the determination of the jury under Proper evidence. Van 
Smith Bld. Material Co. vy. ‘Tarboro Hardware Co., 173 
N.C. 55> 91S. oe sae, ; 

Parties.—A general designation of parties as the 
of M. C.” is irregular and will not 
Corpening, 97 N. C. 230, 2 S. E. 664. 
f It also constitutes a fatal defect on demurrer to des- 
ignate the plaintiffs in a complaint as “H. M. & Co..” with- 
out setting out the individual names of persons ¢omposihie 
the firm. Morrow vy. Morgan, 117 N. C. 504, 23 S. E. 489. 


As to parties generally, see sections 1 57 
{ ’ - et seq. 
the notes thereto. of a 


III. STATEMENT OF FACTS CONSTITUTING THE 
CAUSE OF ACTION. 

_Provisions of Section Not Mere Matter of Form. 
tion requiring that the plaintiff shall state in a plain, strong 
intelligible manner his grounds of action, is not a mere 
matter of form. It is of the essential substance of the 
litigation. It is necessary to the end that the contending 
parties may understand and prepare to meet each the other’s 
contention, and prepare himself for the trial of issues of law 
or fact presented, that the court may have a proper, just 
and thorough apprehension of the controversy, and that the 
same may go into the record and stand as a perpetual 
memorial of the litigation and all that it embraces. An 
other course of procedure would lead to endless Beiiueite 
and litigation. If this were not done, it would be difficult 
to show what any litigation embraced or that it had been 
settled and ended, and when and how. It is not sufficient 
that 7 rea had a cause of action and can prove it: he 
must first plead it, then pr it. i 
ee Ho a Prove it. McLaurin y. Cronly, 90 
Result of Noncompliance. — Unless the complaint con- 
tains a plain and concise statement of the facts constitut- 
ing a cause of action, without unnecessary repetition pur- 
suant to this section, courts will be hampered in determining 


be tolerated. Kerlee y. 


—This sec- 
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what are the proper issues, both as to form and to number. 
The principles of good pleading are retained under our 
present system. Hunt v. Eure, 189 N. C. 482, 127 S. E. 593, 
FE elviclane Must Not Be Left in Doubt.—The facts should 
be so stated as to leave the defendant in no doubt as to 
alleged cause of action against him, so that he may know 
how to answer and what defense to make. Hussey v. Nor- 
Pokenetc., i. Co., 98 N.C. 34, 3S. E. 923. 

Right to Demand Filing of Amended Complaint.—Several 
elements of damages may be alleged on one cause of ac- 
tion, and where this has been done, defendant’s motion to 
require plaintiff to file an amended complaint, based on the 
theory that each element of damage constituted a separate 
cause of action and should be separately alleged, is prop- 
erly refused under this section. Pemberton vy. Greensbo.o, 
mis tN. C, 599,172 -S. E. 196. 

Matter Should Be Such as Would Be Competent on Hear- 
ing.—Nothing ought to be in a complaint, or remain there 
over objection, which is not competent to be shown on the 
hearing. Duke v. Crippled Children’s Comm., 214 N. C. 
570, 571, 199 S. E. 918, citing Pemberton y. Greensboro, 203 
fee 1514... 166 S., EB. 396. ; 

“A plain and concise statement of facts,” within the 
meaning of this section, means a statement of all the facts 
necessary to enable the plaintiff to recover. By a ‘“‘plain”’ 
statement is meant a direct and positive averment of fact, 
which does not leave the existence of the fact to be in- 
ferred merely from the existence of some other fact. Com- 
missioners v. McPherson, 79 N. C. 524, 525; Citizens Bank 
vy. Gahagan, 210 N. C. 464, 187 S. E. 580. 

Redundancy in pleading does not present quite the the- 
oretical and technical problems posed by the subject of 
relevancy, and would seem to include anything which is 
unnecessary to “fa plain and concise statement of the facts 
constituting a cause of action,’’ such as unnecessary rep- 
etition, and the detailed statement of evidential matters, 
however relevant the latter may be when presented upon 
the trial. Parrish v. Atlantic Coast Line R. Co., 221 N. 
emea2, 298,. 20. S.. E.. (2d): 299. : 

A party to an action is entitled as a matter of right to 
put into his pleadings a concise statement of the facts con- 
stituting his cause of action or defense, and nothing more. 
Patterson.v. Southern Ry. Co., 214 N. C. 38, 42, 198 S. E. 
364; Wadesboro v. Coxe, 215 N. C. 708, 2 S. E. (2d) 876. 

A complaint should state in a plain and concise manner 
the material and essential facts constituting plaintiff’s cause 
of action, so as to disclose the issuable facts determinative 
of plaintiff's right to relief, and should not contain collat- 
eral, irrelevant, redundant or evidential matter. Barron v. 
Cain, 216 N. C. 282, 4 S. E. (2d) 618. 

Facts Must Be Stated, Not Conclusions or Evidence.— 
The code of civil procedure modifying the method of plead- 
ing does not abolish “all forms’’ of pleading. _The funda- 
mental principle of pleading that facts or circumstances 
constituting the cause of action must be pleaded and not 
the pleader’s conclusions of law drawn from those facts or 
evidence, holds as true as ever. With respect to the state- 
ment of these facts there has been no relaxation of the 
requisite in the new form, and no alteration from the old, 
except to require greater particularity of separately num- 
bering every material fact. Moore v. Hobbs, 79 N. Gae535, 
537; Lassiter v. Roper, 114 N. C. 17, 19, 18 S. E. 946; 
Gossler v. Wood, 120 N. C. 69, 73, 27 S. E. 33. 


A complaint which merely states a conclusion of law is 
demurrable both at common law and under the Code. 


- Rountree v. Brinson, 98 N. C. 107, 3 S. E. 747. 


Matters of Defense Need Not Be Alleged.—If it is alleged 
that the consideration for the debt or the note sued upon 
is the purchase money of certain lands, and the lands are 
specifically described, it is not necessary to allege that the 
plaintiff has a good title, and that he had tendered a deed to 
the defendant—these being matters of defense. Toms vy. 
Fite, 93 N. C. 274. 


Complaint Considered as a Whole.—A complaint will be 
sustained, as against a demurrer, if any part presents facts 
sufficient to constitute a cause of action, or if facts sufficient 
for that purpose can be gathered from it, under a liberal 
construction of its terms. Hendrix v. Southern R. Co., 162 
N. C. 9, 77 S. E. 1001; New Bern Banking, etc., Co. v. 
Duffy, 156 N. C. 83, 72 S. E. 96. See also, Stokes v. Taylor, 
104 N. C. 394, 10 S. E. 566; McEachin v. Stewart, 106 N. C. 
336, 11 S. E. 274; Halstead v. Mullen, 93 N. C. 252; Purcell 
vy. Richmond, etc., R. Co. 108 N. C. 954, 12 S. E. 954; 
Holden v. Warren, 118 N. C. 327, 24 S. E. 770. 


Sufficiency of the Facts.—If the facts stated in the com- 
plaint, together with those drawn into issue on tke answer 
of the defendants, constitute a right to any relief whatever, 
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the plaintiff is entitled to have it on the case as it was, 
without amendment. Jones v. Mial, 82 N. C. 252, 258. 

Averment of Willingness in Reciprocal Contract. — Where 
the plaintiff sues upon a special contract involving the per- 
formance of reciprocal acts between himself and the de- 
fendant, he must aver and show a readiness and willingness 
to perform on his part. Jones v. Mial, 79 N. C. 165. 

Facts Warranting Joinder of Actions—Where two causes 
of action are sought to be joined in the same complaint, the 
complaint must state such facts as would show that the 
two causes of action can be united under section 1-123, Al- 
len v. Jackson, 8 N. C. 321; Manufacturing Co. v. Barrett, 
95N.. Cy 36 88. 

Proof of Foreign Law. — This section requires that the 
complaint contains a plain and concise “statement of facts, 
constituting the cause of action.’? Upon those facts, if true,. 
the law gives a “right of action.’? This right of action is a. 
matter of law of which the cou.i usually takes judicial 
notice, but if the tort or contract accrued beyond the state 
line the law of the foreign state should be pleaded and: 
proved—not because it is in that case a part of the “cause of 
action” any more than if t!> transaction had taken place 
within the state, but because the court is not presumed to 
know the law of all other states. Lassiter v. Norfolk, etc., 
R2) Cor; 1365.N. C: '89;):90) 48S, oR. 642: 

A complaint for converting a mortgaged crop, which 
avers title to such crop raised by the mortgagor and by him 
conveyed to the plaintiff, its delivery to the defendant, its 
value, and its appropriation by the defendant to his own 
use, after demand by the plaintiff, is a concise and definite 
statement of every material fact upon which the right to 
recover depends, and complies with this section. Womble v. 
Leach, 8&3 N. C. 84. 


Motion to Strike Out Redundant Matter from Complaint, 
—Where the trial court has allowed the plaintiff to fiie 
an amendment to the complaint to be confined to certain 
phases of the controversy or to allegations as to certain 
and specific matters, the plaintiff must confine himself 
to the restrictions under which he is permitted to amend 


or the trial judge may order stricken therefrom any 
further matters or any allegations that are irrelevant or 
redundant and not in conformity with the statute re- 


quiring a plain and concise statement of the cause of ac- 
tion without wunmecessary repetition, and the granting of 
the defendant’s motion to strike out certain parts of the 
amended complaint will be sustained on appeal if the 
complaint is sufficient in its allegations after the portions 
objected to have been stricken out to present every phase 
of the controversy. Ellis v. Ellis, 198 N. Cis 07, 0 1530S. 


E. 449. 
IV. DEMAND FOR RELIEF. 


Relief Prayed and Afforded.—It is the apparent purpose 
of the new system, while simplifying the method of pro- 
cedure, to afford any relief to which the plaintiff may be en- 
titled upon the facts set out in his complaint, although mis- 
conceived and not specially demanded in his prayer. Jones 
v. Mial, 79 N. C. 165, 168. 

Relief Prayed Should Correspond to Proof.—The relief to 
be granted in an action does not depend upon that asked 
for in the complaint; but upon whether the matters alleged 
and proved entitle the complaining party to the relief 
granted, and this is so in the absence of any prayer for 
relief. Bryan vy. Canady, 169 N. C. 579, 86 S. E. 584. 

Party Not Limited to Specific Relief Prayed.—Under this 
Section a party is not restricted to the specific relief de- 
manded by him, but may have any additional and different 
relief which the pleadings and facts proved show to be just 
and proper. Knight v. Houghtalling, 85 N. C. 17; McNeill 
v. Hodges, 105 N. C. 52, 11 S. BE. 265; Hendon v. North 
Carolina R. Co., 127°N. C. 110, 37 S. EB. 155. 


What Determines the Measure of Relief. — Under the 
Code system the demand for relief is made wholly im- 
material, and that it is the case made by the pleadings ana 
facts proved, and not the prayer of the party, which deter- 
mines the measure of relief to be administered, the only re- 
striction being that the relief given must not be incon- 
sistent with the pleadings and proofs. In other words, the 
court has adopted the old equity practice, when granting re- 
lief under a general prayer, except that now no genera] 
prayer need be expressed, but is always implied. Knight v. 
Houghtalling, 85 N. C. 17; Staton v. Webb, 137 N. C. SDs 3D; 
49 S. E. 55; Harris v. Sneeden, 104 N. C. 369, 374, 10 S. E. 
477; Gattis v. Kilgo, 125 N. C. 133, 135, 34 S. E. 246. 

In the absence of any formal demand for judgment the 
court will grant such judgment as the party may be en- 
titled to have, consistent with the pleadings and proofs. 
Demsey v. Rhodes, 93 N. C. 120; Staton vy. Webb, 137 N. 
C2835,1.361428 492. SV Ee 55. 

Alternative Relief.—The form of the prayer for judgment 
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is not material, and the plaintiff can unite two causes of action 
relating to the same transaction and obtain alternative re- 
lief. Herring v. Cumberland ITumber Co., 159 N. C. 382, 
TESS og NONE 


V. STATEMENT OF CONSIDERATION FOR THE 
PURCHASE OF LAND. 
See § 1-136 and clause 5 of § 1-313 and the notes thereto. 


§ 1-123. What causes of action may be joined.— 
The plaintiff may unite in the same complaint 
several causes of action, of legal or equitable 
nature, or both, where they all arise out of— 

1. The same transaction, or transaction con- 
nected with the same subject of action. 

2. Contract, express or implied. 

3. Injuries with or without force to person or 
property. 

4. Injuries to character. 

5. Claims to recover real property, with or 
without damages for the withholding thereof, and 
the rents and profits of the sanie. 

6. Claims to recover personal property, with or 
without damages for the withholding thereof; or, 

7. Claims against a trustee, by virtue of a con- 
tract, or by operation of law. But the causes of 
action so united must all belong to one of these 
classes, and, except in actions for the foreclosure 
of mortgages, must affect all the parties to the ac- 
tion, and not require different places of trial, and 
must be separately stated. 

In actions to foreclose mortgages, the court 
may adjudge and direct the payment by the 
mortgagor of any residue of the mortgage debt 
that remains unsatisfied after a sale of the mort- 
gaged premises, in cases in which the mortgagor 
is personally liable for the debt secured; and if 
the mortgage debt is secured by the covenant or 
obligation of any person other than the mort- 
gagor, the plaintiff may make that person a party 
to the action, and the court may adjvdge payment 
of the residue of the debt remaining unsatisfied 
after a sale of the mortgaged premises, against 
the other person, and may enforce such judg- 
ment as in other cases. (Rev., s. 469; Code, s. 
eer CrCr Py 61267 Cus c50ro 


I. In General. 
II. Causes of Action with Reference to Transaction, or 
Subject of Action. 
III. Causes of Action in Contract. 
IV. Causes of Action for Tort to Person or Property. 
V. Must Affect All Parties and Have Same Venue. 


Cross References. 

As to parties generally, see § i-57 et seq. 
be defendants, see § 1-69. As to improper joinder of causes 
of action as ground for demurrer, see § 1-127, subsection 
5. As to section prohibiting deficiency judgments in fore- 
closures of purchase money mortgages, see § 45-36. 


I. IN GENERAL. 


See notes under §§ 1-69, 1-127. 

The common law does not generally allow the joinder of 
causes of action of different matures because it leads to 
prolixity, the multiplication of issues and confusion. Gregory 
Vv. Elobbs, 930 NeCaml.n4: 

The purpose of this section is to extend the right of 
plaintiffs to join actions, not merely by including equitable 
as well as legal causes of action, but to make the ground 
broad enough to cover all causes of action which a plaintiff 
may have against a defendant, so that the court may not 
be forced “‘to take two bites at a cherry,” but may dispose 
of the whole subject of controversy and its incidents and 
corollaries in one action. Hamlin v. Tucker, 72 N. C. 502, 
503; Livingston v. Tanner, 12 Barb, 486; Vanderroot v. 
Gould, 36 N. Y. 645; Gregory v. Hobbs, 93 N. C. 1, 3. 

Joinder Not Mandatory but Permissive. — The provisions 
of this section are permissive. They are not mandatory as 
to compel the joinder of separate causes of action arising 
out of the same transaction. Gregory v. Hobbs, 93 N. C. 1; 


As to who may 
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Raper Lumber Co. v. Wallace, 93 N. C. 22, 26; Tyler v. 
Capeheart, 125 N. C. 64, 68, 34 S. E. 108. 

Effect of Section upon Existing Law.—This section does 
not make any substantial change in the rules of practice 
which obtained before the adoption of the Code in the 
Courts of Equity with regard to multifariousness. What- 
ever effect it may have had has been to enlarge the right 
of uniting in one action different causes of action. The 
equity rule as existing prior to the Code was thus an- 
nounced by Ruffin, C. J., in Bedsole v. Monroe, 40 N. C. 
313: “If the grounds of the bill be not entirely distinct and 
wholly unconnected; if they arise out of one and the same 
transaction, or series of transactions, forming one course uf 
dealing, and all tending to one end—if one unconnected 
story can be told of the whole, the objection of misjoinder 
of actions cannot apply.’? And it has been held not to apply, 
“When there has been a general right in the plaintiff, 
covering the whole case, although the rights of the de- 
fendants may have been distinct.” Heggie v. Hill, 95 N. C. 
304, 305. 

Former Equity Practice Followed.—Before this section 
was adopted, the doctrine of multifariousness was generally 
understood by the profession, and as the Code has in the 
main conformed to the equity practice, it may be well to 
look to those old landmarks for a guide through the mist 
that envelopes the subject. Barkley v. McClung Realty Co., 
211 N.. C. 540, 543, 191-S: FB. 3, citing Young v. Young, 81 
NZ C2291 

Each Cause Must Belong to Same Class.—No two causes 
of action which belong to different classes enumerated in 
this section can be joined in the same cause of action. Land 
Co. v. Beaty, 69 N. GC: 329: |And ‘this, it is, (said) even 
though the different causes of action are connected with 
the same subject of the action or arise out of the same 
transaction. Id. But this last conclusion has been re- 
peatedly repudiated in the case of joinder of tort and con- 
tract actions which are connected with the same subject of 
the action or arise out of the same transaction. Ed. Note. 
See post, ‘‘Causes of Actions with Reference to Transaction 
and Subject to Action,” II. 

In order for joinder of causes of actions to be permissible, 
the causes joined must arise out of any one (and not out 
of different) of the classes enumerated in this section. In 
other words, each clause allowing joinder is to be taken 
independent of the other. See Sutton v. McMillan, 72 N. 
Caz: 

Thus a condemnation proceeding being purely statutory, 
a cause of action for compensation and one for damages as 
for a trespass can not be joined. Abernathy y. South, etc., 
RV Cone 150 IN 3G 97 OSroue ee lOO; 

Under this section, if the complaint states a connected 
story, forming a general scheme and tending to a single end, 
the plaintiff may unite in the same complaint several causes 
of action. Shaffer v. Morris Bank, 201 N. C. 415, 419, 160 
S. E. 481. 

Inconsistent Causes.—Even if the causes of action were ta 
some extent inconsistent, there is authority to the effect 
that the complaint .is not always on that account demur- 
tables Hardin v. Boyd, 113 U; S: 756, 5°S. Ct. 771; 28° 1b. 
1141. Worth v. Knickerbocker Trust Co., 152 N. C. 242, 
67 S. E. 590, 592. 

No Undue Increase of Cost or Inconvenience.—Under the 
provisions of this section where there is but one subject- 
matter’ of the suit or action in which several parties have 
divergent interests, and they may all be united in one suit 
without undue increase of cost or inconvenience to the par- 
ties, a motion to dismiss for multifariousness and misjoinder 
of parties is properly denied. Craven County v. Investment 
Con 20) ON. Ce 523,524 160 S: sb as. 

Former Equity Practice Followed.—In interpreting this sec- 
tion with regard to multifariousness and naisjoinder of par- 
ties our courts will take into consideration the principles of 
the old practice formerly existing exclusively in suits in 
equity. Craven County v. Investment Co., 201 N. C. 523, 
524,400) S. Be 75a. 

Judgments.—Causes of action based on several judgments 
may be joined in one complaint. Moore v. Nowell, 94 N. C. 
265. 

Method of Taking Advantage of Misjoinder.—A misjoin- 
der of causes of action is a ground ci demurrer and can be 
taken advantage of in no other way. Burks v. Ashworth, 
72 N. C. 496. See sec. 1-127, clause 5, and the notes thereto. 

Demurrer for misjoinder of parties and causes of action 
will be sustained under this section if the several causes 
of action alleged do not affect all the parties to the action. 
Lucas v., North Carolina Bank, etc., Co., 206 N. C. 909, 174 
enka Vole 

Execution of Deed and Demand for Land.—The plaintiff 
can unite, in the same action, a demand for the execution 
of a deed and for possession of the land, while under the 
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old system the lost or destroyed deed could only be estab- 
lished in a court of equity, where a decree for title and 
such other relief as might be proper could be made and 
enforced according to the practice of that court. Jennings 
v. Reeves, 101 N. C. 447, 450, 7 S. E. 897. 

Cited in Berger v. Stevens, 197 N. C. 234, 237, 148 S. E. 
244; Pender County v. King, 197 N. C. 50, 56, 147 S. E. 
695; Andrews Music Store v. Boone, 197 N. C. 174, 148 S. 
FH. 39; Berger v. Stevens, 197 N. C. 234, 237, 148 S. E. 244; 


Shuford v. Yarborough, 197 N. C. 150, 151, 147 S. E. 824; 
Shemwell v. Lethco, 198 N. C. 346, 348, 151 S. E. 729; 
Mack Truck Corp. v. Wachovia Bank and Trust Co., 


199 N. C. 203, 204, 154 S. E. 42; Taylor v. Taylor, 197 N. 
C. 197, 200, 148 S. E. 171; Daniels v. Duck Island, 212 N. 
C. 90, 193 S. E. 7; Beam v. Wright, 222 N. C. 174, 22 S. 
E. (2d) 270; Bellman v. Bissette, 222 N. C. 72, 21 S. E. 
(2d) 896. 


Il. CAUSES OF ACTION WITH REFERENCE TO 
TRANSACTION, OR SUBJECT OF ACTION. 
The general rule which may be deduced from the de- 
cisions is that, if the causes of action be not entirely dis- 
tinct and unconnected, if they arise out of one and the same 
transaction, or a series of transactions forming one dealing 
and all tending to one end, if one connected story can be 
told of the whole—they may be joined in order to deter- 
mine the whole controversy in one action. Young v. Young, 
81 N. C. 92; Bedsole v. Monroe, 40 N. C. 313; Hawk v. Pine 
Tumber Co., 145 N. C. 47, 48, 58 S. E. 603, 604; Worth v. 
Knickerbocker Trust Co., 152 N. C. 242, 67 S. E. 590, 592; 
Howell v. Fuller, 151 N. C. 315, 66 S. E. 131; Fisher v. 
Trust Co., 138 N. C. 224, 50 S. E. 659; King v. Farmer, 88 
N. C. 22; Balfour Quarry Co. v. West Constr. Co., 151 N. 
mad49, 66.9. FE. 217; Taylor vy; Postal Life Ins. Co.) 182 N. 
C. 120, 122, 108 S. E. 502; Barkley v. McClung Realty Co., 
Pie. C,. 540,- 543, 191 S; E. 3; Griggs v. Griggs, 218: N; 
C. 574, 11 S. E. (2d) 878; Holland v. Whittington, 215 N. 
C. 330, 1 S. E. (2d) 813; Fry v. Pomona Mills, 206 N. C. 
768, 175 S. E. 156; Peitzman v. Zebulon, 219 N. C. 473, 14 

Sm. (2d) 416. 

Source of LitigationWhile it was the object of the leg- 
islature to avoid a multiplicity of suits and to prevent pro- 
tracted and vexatious litigation, this subdivision of this sec- 
tion has given rise to more unprofitable litigation upon its 
construction than any other section. Young vy. Young, 81 
NaC. 92. 

The word “transaction” is used in the statute in reference 
to the joinder of actions in the sense of the conduct or 
finishing up of an affair, which constitutes as a whole the 
“subject of action.’? Cheatham y. Bobbitt, 118 N. C. 343, 
346,24 S. E. 13. 

Under this section it is not necessary that the causes of 
action of several plaintiffs be identical, but only that the 
causes of action arise out of the same transaction or trans- 
actions connected with the same subject of action. Wil- 
son v. Horton Motor Lines, 207 N. C. 263, 176 S. E. 750. 

Legal and equitable causes of action, arising out of tort 
and ex contractu, may be united under this section in the 
same complaint where they arise out of the same transac- 
tion or series of transactions forming a connected whole. 
Fry v. Pomona Mills, 206 N. C. 768, 175 S. E. 156. 

Series of Transactions Forming One Course of Dealing. — 
Causes of action which arise from a series of transactions 
connected together and forming one course of dealing may 
be joined. King v. Farmer, 88 N. C. 22; Balfour, etc., Co. 
v. West Constr. Co., 151 N. C. 345, 66 S. E. 217, 220; Bark- 
ley v. McClung Realty Co., 211 N. C. 540, 543, 191 S. E. 3. 

General Right Arising out of Series of Transactions. — 
Young v. Young. 81 N. C. 92. 

Tort and Contract May Be Joined.—An action arising 
upon a contract united in the same complaint with one aris- 
ing in tort is not a misjoinder, and a demurrer thereto will 
not be sustained ‘‘where they arise out of the same trans- 
action or are connected with the same subject of action.” 
Hawk v. Pine Lumber Co., 145 N. C. 48, 58 S. E. 603; Cook 
v. Smith, 119 N. C. 350, 355, 25 S. E. 958; Reynolds v. Mt. 
Airy, etc., R. Co., 136 N. C. 345, 346, 48 S. E. 765; Railroad 
Co. v. Wakefield Hdw. Co., 135 N. C. 73, 75, 47 S. E. 234; 
Richmond Cedar Works v. Roper Lumber Co., 161 N. C. 603, 
w7a0s, 1. 770, 774. 

In the earlier cases of Logan v. Wallis, 76 N. C. 416, and 
Doughty v. Atlantic, etc, R. Cuo., 78 N. C. 22, it was 
broadly stated that a cause of action founded on a tort 
could not be joined with one founded on contract; but in 
Hodges v. Wilmington, etc., R. Co., 105 N. C. 170, 10 S. E. 
917, this rule was explained and extended so as to permit 
such a joinder of action, provided they arose out of the same 
transaction. Benton v. Collins, 118 N. C. 196, 198, 24 S. E. 
122; Daniels v. Baxter, 120 N. C. 14, 17, 26 S. E. 635; Hodges 
v. Wilmington, etc., R. Co., 105 N. C. 170, 171, 10 S. E. 917. 
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For example in Hamlin v. Tucker, 72 N. C. 502, it was 
held that a plaintiff may in the same complaint join as 
separate causes of action: (1) the harboring and maintain- 
ing his wife; (2) the conversion of certain personal prop- 
erty, to which the plaintiff is entitled jure mariti; (3) in- 
ducing the wife while harbored and maintained to execute 
to defendant a deed for land, under which he had received 
the rents, and (4) converting to defendant’s own use certain 
mules, farming utensils, etc., set out in a marriage settle- 
ment executed by the plaintiff and his wife. Hawk v. Pine 
Lumber Co., 145 N. C. 48, 49, 58 S. E. 603. 

Likewise in Young v. Young, 81 N. C. 92, the court held 
that a complaint containing several causes of action, viz: 
(1) to declare one defendant a trustee of land, (2) to re- 
cover judgment of other defendants for purchase-money 
of same, (3) and to recover possession of the land with 
damages for withholding it, is not demurrable. 

Stockholder’s Suit against Corporate Officers. — Where 
the stockholders of a corporation sue its officers for dam- 
ages for their mismanagement and negligence in accept- 
ing worthless paper, and inducing the plaintiffs to be- 
come indorsee thereon to their loss and damage, and in 
failing to indorse these papers themselves under an agree- 
ment to do so, the causes of action are properly joined, 
one sounding in tort and the other being to enforce an 
equitable right arising out of transactions connected with 
the same subject-matter. Ayers v. Bailey, 162 N. C. 209, 
700 Ont te 00. 

Suit against Defaulting Corporate Officer and Surety.— 
A suit by the receiver of a corporation against its de- 
faulting officer and the surety or guarantor for his honesty 
or fide’:‘ty is not objectionable as a misjoinder of parties and 
causes of action, the alleged default of the principal having 
occurred that created the surety’s liability within the terms 
and conditions of its bond. Shuford v. Yarborough, 197 
N. C. 150, 147 S. E. 824, distinguishing Clark v. Bonsol, 157 
N. C. 270, 72 S. E. 954, and citing Carswell v. Talley, 192 
N. C. 37, 133 S. E. 181; Robinson v. Williams, 189 N. 
Corcs6erlc0g Soa asocle wos ry. Banis.0193 9Ne i\Gam524-5 137005: 
E. 593; Shuford v. Yarborough, 197 N. C. 150, 151, 147 
S. E. 824. 

Actions on Insurance Policies. — In McGowan v. Life 
Insurance Co., 141 N. C. 367, 54 S. E. 287. the complaint 
alleged that the plaintiff had been induced to take out fifteen 
policies on the lives of herself, her children and grand- 
children by means of certain false and fraudulent repre- 
sentations made to her by the defendant’s agents that 
they were ten-year tontine policies; that after paying her 
weekly assessments for ten years, when she demanded 
performance it was refused, and she discovered that the 
policies did not mean what the defendant’s agents had 
represented to her. It was held that the causes of action 
were properly joined, on the theory that they all arose out 
of a transaction connected with the same subject of the 
action. See also, Pretzfelder & Co. v. Merchants Ins. Co., 
TGeNe Ca Aol e2 le Saas 


Suit to Engraft Parol Trust on Land.—Where the com- 
plaint in a suit to engraft a parol trust upon the title to 
lands in favor of a husband and wife, alleges that they 
gave a mortgage on three tracts of land, the husband hav- 
ing title in two of them and his wife in the other, and that 
the hushand for himself and as agent for his wife had 
agreed with a third person that the latter should bid it in 
at the sale and hold the title in trust for them upon certain 
trust relations: Held, in a suit against the administrator 
of the alleged deceased trustee, the complaint was not de- 
murrable upon the ground of a misjoinder of parties and 
causes of action. Cole v. Shelton, 194 N. C. 741, 140 S. 
Ee 704: 

In an action to recover land on the ground that the sale 
under execution was void, it was held that all matter 
raised by the pleading could all be settled in one action. 
Jeffreys v. Hocutt; 195 N. C. 339, 142 S. BE. 226. 


Action to Foreclose Mortgage and Recover Land. — An 
action brought to foreclose a mortgage upon a tract of land 
cannot be joined with an action to recover the possession 
of another tract of land, as these causes do not arise out 
of the same transaction, nor are the transactions connected 
with the same subject of action. Edgarton v. Powell, 72 
Nii. Gun64: 

Actions for Mortgaged Property and Mortgage Debt. — 
A demand for judgment for the possession of mortgaged 
property is properly joined with a demand for judgment 
for the debt secured thereby. Kiger v. Harmon, 113 N. C. 
406, 18 S. E. 515; Martin v. McNeely, 101 N. C. 634, 8 S. E. 
231. 

Action for Damages by Husband and Wife.—Where a 
civil action for damages is brought by a husband and 
wife for an alleged assault against them both, for alleged 
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false arrest of the male plaintiff and abuse of process in 
swearing out a peace warrant against him and his false 
imprisonment, the defendant’s demurrer on the ground of 
misjoinder of parties and causes of action is properly sus- 
tained and the case dismissed, the several causes of ac- 
tion not affecting all the parties to the action as required 
by this section and § 52-10, authorizing a married woman 
to bring suit for damages for personal injuries without 
the joinder of her husband. Sasser v. Bullard, 199 Ne 
C.- 562, 155° S. Ee 248% 

Scheme and Conspiracy to Defraud.—The complaint al- 
Jeged fraud and conspiracy on the part of defendants in- 
ducing plaintiffs to sign a deed describing not only the 
property intended to be conveyed by plaintiffs, but also other 
~valuable property, and that further, pursuant to fraud and 
“conspiracy to deprive plaintiffs of the purchase price of the 
property intended to be conveyed, which was to be paid in 
cash or secured by registered lien, defendant grantees exe- 
‘cuted unsecured notes therefor and defendant attorney 
wrongfully withheld one of the notes so executed, and prayed 
for yeformation of the deed and for judgment on the notes. 
Held: Defendants’ demurrer on the ground of misjoinder of 
parties and causes of action was properly overruled, since 
all the matters alleged arose out of the same transaction 
or transactions connected with the same subject of action. 
Griggs v. Griggs, 218 N. Ce B74 TIS, 20) 378. 

Warranties—Predecessors in Title. — A grantee of lands 
against whom a recovery has been had for a part thereof 
may sue his grantor for damages upon the covenants and 
warranty in his deed, and the successive warrantors in his 
chain of title, separately or in the same action, the sub- 
ject-matter being the same, our Code system not favoring 
a multiplicity of suits. Winders v. Southerland, 174 N. 
C. 235; 93 S. HB. 726. 


Proceedings under § 50-16.—A complaint in proceedings by 
the wife under § 50-16, for allowance for subsistence and 
counsel fees, with allegations that the husband had fraudu- 
lently conveyed his lands to his father under a conspiracy 
to defraud the plaintiff out of her marital rights, and aft- 
erwards had grossly abused her and coerced her into ac- 
cepting a deed of separation is good and a demurrer there- 
to for misjoinder of parties and causes of action should be 
overruled, the various causes for which relief is sought 
being bas‘d on a conspiracy or arising out of the same 
subject-matter or transaction. Taylor v. Taylor, 197 N. 
Go 197; 148. "Sas 


Il]. CAUSES OF ACTION IN CONTRACT. 


Contracts and Torts. — See notes under the preceding 
analysis line. 

Implied Contract Arising out of Tort. — Generally a 
cause of action based on a contract cannot be joined with 
a cause of action based on tort. But where the tort is of 
such a nature that the plaintiff may waive it and sue 
upon an implied contract, the causes of action may ope 
properly joined. Iogan v. Wallis, 76 N. C. 416. 


Specific Performance and Action for Damages. — Tt” is 
well settled that a cause of action for specific performance 
may be joined with one for damages resulting from a 
breach of the contract, or from a delayed performance, or 
for any other damages growing out of the transaction to 
which the plaintiff may show himself entitled. Winders 
vy. Hill, 141 N. C. 694, 703, 54 S. E. 440. 


Action for Statutory Penalties —An action for a penalty 
given by a statute to any person injured is an action on a 
contract. Hence it may not be joined with another cause of 
action based on tort to person or property. Doughty v. Atian- 
tic, etc., R. Co., 78 N. C. 22, 23; Hodges v. Wilmington etc., 
Ro Go 105 ON. C170; 10S." Be 917. 


A party suing for penalties against the same defendant 
may unite several such causes of action in the same com- 


plaint. Burrell v. Hughes, 116 N. C. 430, 437, 21 Sac O73 
Carter v. Wilmington, etc., R. Co. 126 N. C. 437, 36 5S. 
Be , 14, 


A cause of action for a penalty for unreasonable delay 
in delivery of goods may be joined with one for recovery 
of the value of goods not delivered. Robertson v. At- 
lantic Coast Line R. Co., 148 N. C. 323, 62 S. E. 413; Mc- 
Cullen v. Seaboard Air Line R. Co., 146 N. C. 568, 60 S. 
E. 506. 

Under this section allowing the joinder of several causes 
of action arising out of contract, express or implied, three 
causes of action against a register of deeds for statutory 
penalties for failure to -ecord, and for wrongful issuance 
of, marriage licenses, may be united in the same com- 
plaint. Maggett v. Roberts, 108 N. C. 174, 12 S. E. 890. 

Action for Rescission and breach.—Plaintiff may not unite 
in the same complaint an action for the rescission of a con- 
tract and one for its breach. The rights are opposed and 
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the remedies inconsistent. 
254, 159 S. E. 360. 


IV. CAUSES OF ACTION FOR TORT TO PERSON 
OR PROPERTY. 


Injury to Person and Property May be Joined. — Causes 
of action for “injuries with or without force to persons 
and property, or to either,” may be joined, and different 
causes of action for such injuries may be joined against 
one or more defendants, provided that each of such causes 
affects all the parties defendant. Howell v. Fuller, 151 N. 
esos OOios. Ly. loka 

Trespass and Assault.—A count in trespass for forcibly 
entering the plaintiff’s close may be joined with a count 


Lykes & Co. v. Grove, 201 N. C. 


for an assault and battery. Flinn v. Anders, 31 N. C. 
328. 
Destroying Property and Trespass. — An _ action for 


willingly destroying a horse may be joined with a count 
for trespass in entering on the plaintiff's tenement. Rip- 
pey v. Miller, 46 N. C. 479. 

Trespass Vi Et Armis and on the Case. — In an action 
for false imprisonment, under the Code, the common-law 
actions of trespass vi et armis and of trespass on the case 
may be joined in one complaint. Bryan vy. Stewart, 123 
i C. 92, 31 S. E. 286. Hogwood v. Edwards, 61 N. C. 350, 


V. MUST AFFECT ALL PARTIES AND HAVE THE 
SAME VENUE. 


As to general provisions relating to parties, 
1-57 et seq. 

General Rule. — As stated in the next to the last para- 
graph of the section causes of action may not be united 
under the provisions of this section, except those for the 
foreclosure of mortgages, unless they affect all the parties 


see secs, 


thereto. Roberts v. Utility Mfg. Co., 181 N. C. 204, 106 
S. E. 664. 

Same—Mandatory. — This provision of the statute is 
mandatory and not merely directory. Thus in Eller v. 
Carolinawete.,. R. .Co:; 140) NevC 4140) 9145952 FS ban s0a, 


where no formal objection was taken to the defect, the 
court said that they would take notice of it so that at- 
tention may be called to this important provision of the 
law which is mandatory and intended to protect a _ sub- 
stantial right of the defendant. 

Causes Affecting Different Parties. — Comprehensive as 
are the provisions of this section, allowing several causes 
of action to be united in the same action, it does not ex- 
tend to and embrace distinct causes of action against 
different persons having no substantial connection with 
each other in respect of such causes of action. It does 
not provide for the consolidation of all sorts of causes of 
action in the same action, nor does it allow two or more 
different persons to be sued in the same action in respect 
to distinct causes of action where there is no joint or com- 
mon liability among them. Different causes of action in 
favor of and against different parties must be litigated in 
different actions. Brown v. Coble, 76 N. C. 391; Logan v. 
Wallis, 76 N. C. 416; Street v. Tuck, 84 N. C. 605; Burns 
v. Williams, 88 N. C. 159; Mitchell v. Mitchell, 96 N. C. 
WES Si SRS a Ops lee. Fo 
: When a complete determination of a cause of action 
ere with pepe requires parties not necessary to the 
other causes of action, it is demurrable. i 
Beco uses ; b Logan v. Wallis, 

Thus a plaintiff could not unite in one suit a cause of 
action for wrongful attachment and one against the surety 
on the attachment bond for a breach thereof. Railroad 
Co. v. Hardware Co., 135 N. C. 73, 47 S. E. 234. 

An action against insurer to reform plaintiff’s fire insur- 
ance policy and to upset settlement and recover an addi- 
tional sum under the policy as reformed, and against plain- 
tiffs mortgagee to restrain foreclosure and recover rents 
is defective in that the several causes do not affect all 
parties to the action, and the action is properly dismissed 
ogee ets | a eed of parties and causes. Mills 
v. Nort arolina Joint Stock Land B 
A ide ct L ank, 208 N. C. 674, 

Plaintiffs, sureties on the bond of the clerk of the superior 
court, sought to recover in this action against the county 
accountant for alleged negligence in failing to properly audit 
the books of the clerk, against the members of the board 
of county commissioners for alleged negligence in employing 
incompetent accountants and in failing to employ competent 
ones after discovering the neglect of both the county ac- 
countant and the clerk, and against the members of the 
board of county commissioners as statutory bondsmen, in 
approving the bond of the county accountant in a penal 
sum less than that required by statute. Defendants’ demur- 
rers for misjoinder of parties and causes of action were 
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properly sustained, since one of the causes sounds in con- 
tract while the others sound in tort, and since the causes 
alleged do not affect all the parties to the action. Ellis v. 
Brown, 217 N. C. 787, 9 S. E. (2d) 467. 

Injuries to Father and Son by the Same Negligence. — 
The joinder of a cause of action brought by a son, an em- 
ployee, to recover of his employer damages for a per- 
sonal injury alleged to have been caused by the latter’s 
negligence, with that of the father to recover for the loss 
of the son’s services alleged to have been caused by the 
same negligent act, is demurrable on the ground of mis- 
joinder of parties and causes of action. Thigpen v. Cot- 
ton Mills, 151 N. C. 97, 65 S. E. 750. 

Causes Affecting Husband and Wife Separately. — A 
husband and wife can not join their separate actions for 
damages for mental anguish caused by defendant's neg- 
ligence, and recover one sum in satisfaction of their sev- 
eral claims. Eller v. Railroad, 140 N. C. 140, 52 S. E. 305. 

Actions against Different Insurance Companies.— Where 
a person was insured in several companies, and each policy 
limited the amount of his recovery thereunder to the pro- 
portion of the loss which the policy should bear to the 
total insurance, it was proper, in an action to recover for 
a loss, to make each company a_ party defendant. Pretz- 
felder & Co. v. Merchants’ Ins. Co., 116 N. Ce 491-¥21"S. 
He 302. ‘ ; 

Action against Partner. — A cause of action against one 
on a joint contract as a partner may be joined with a 
cause of action against such partner individually. Logan 
v. Wallis, 76 N. C. 416. 

Actions upon Administrator’s and Clerk’s Bonds.—A com- 
plaint in which are joined two causes of action, the one 
upon a clerk’s and the other upon a bond of an adminis- 
trator, is demurrable. Street v. Tuck, 84 INEs€. 605. 

Action against Two Carriers. — Where a carrier has 
accepted a shipment beyond its own line, _and upon its 
not being delivered, agrees by parol to have it reshipped to 
the starting point, and delivery is made there in bad con- 
dition, a joinder of causes of action against the two de- 
fendants to recover damages to the shipment while in their 
possession is proper. Lyon v. Atlantic, etc., R. Co., 165 
ieeteri43, 81 S.) Be 1. 

Joinder of Contract and Tort Actions against Different 
Defendants. — A contract action against one person may 
not be joined with a tort action against the same person; 
much less may a contract action against one person be 
joined with a tort action against the same and another 
person. Land Co, v. Beatty, 69 N. C. 329. For causes 
relating to joinder of tort and contract actions generally, 
see ante, this note, “Causes of Action with Reference to 
Transaction, or Subject of Action,” II. 

Different Venue. — Actions requiring different places 
of trial cannot be joined. Richmond Cedar Works v. 
Roper Lumber Co., 161 N. C. 603, 613, 77 Sater 70. 


Art. 13. Defendant’s Pleadings. 


§ 1-124. Demurrer and answer. — The only 
pleading on the part of the defendant is either a 
demurrer or an answer. He may demur to one 
or more of several causes of action stated in the 
complaint, and answer to the residue. (Rev., ss. 
470, 471; Code, ss. 238, 246; CeCe Perse. 194; 103 = 
cS. 508.) 


Cross Reference.—As_ to 
: Apiites to Several Causes of Action Not to Several Alle- 
gations. — If a party answer and also demur to the same 
cause of action, the answer overrules the demurrer; but 
pleadings, in which a party answers to some and demurs 
to others of the allegations made in support of any one 
cause of action, are erroneous. This section applies only 
where a complaint or answer contains several causes of 
action. Ransom v. McClees, 64 N. C. 17. A party can 
not answer some of the allegations of a single cause of 
action, and demur to others. Speight v. Jenkins, 99 N. 
C. 143, 5 S. E. 385; State v. Young, 65 N. C. 579; Von Glahn 
v. De Rossett, 76 N. C. 292; Love v. Commissioners, 64 
Ms. >. 706. 

Cited in Shemwell v. Lethco, 198 N. C. 346, 348, 151 S. 
i. 729. 


§ 1-125. When defendant appears and pleads; 
extension of time; clerk to mail answer to plain- 
tiff.—The defendant must appear and demur or 
answer within thirty (30) days after the service 
of summons upon him, or within thirty (30) days 


counterclaim in answer, see § 
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after the final determination of a motion to remove 
as a matter of right, or after the final determina- 
tion of a motion to dismiss upon a special appear- 
ance, or after the final determination of any other 
motion required to be made prior to the filing of 
the answer, or after final judgment overruling 
demurrer, or after the final determination of a 
motion to set aside a judgment by default unden 
§ 1-220, or to set aside a judgment under § 1- 
108. If the time is extended for filing com- 
plaint, then the defendant shall have thirty (30) 
days after the final day fixed by such extension 
in which to plead. The clerk shall not extend 
the time for filing answer or demurrer more than 
once nor for a period of time exceeding twenty 
days except by consent of parties. The defend- 
ant shall, when he files answer, likewise file at 
least one copy thereof for the use of the plaintiff, 
and his attorney; and the clerk shall not receive 
and file any answer until and unless such copy is 
filed therewith. The clerk shall forthwith mail 
the copy of answer filed to the plaintiff or his at- 
torney of record. This section shall also apply 
to all courts of record inferior to the superior 
court, where any defendant resides out of the 
county from which the summons is issued and no 
court of record inferior to the superior court shall 
fix such return date at less than thirty (30) days. 
(Rey.;,S8..4793 Code, 2075 1870-1) c, 42,¥s0i4211919, 
e.. 304, s. 3; Ex; Sess. 1921, c. 92, 8. 1, par, 3:.1997, 
c. 66, s, 4; 1935, c.. 267; .C. S.. 509.) 

Cross References.—As to judgment by default final, see 


§ 1-211. As to judgment by default and inquiry, see § 1-212. 
As to extension of time for filing of answer or reply by judge 


in his discretion, see § 1-152. 

As to provisions on summons, see sections 1-88 et seq.; 
1 N. C. lL. Rev. p. 9 et. seq. 

For an analysis of summons in inferior courts, see 12 
N. C Law Rey. 372. 

Editor’s Note. — This. section underwent material 
changes both in its phraseology and substance by every 
amendment since 1920, cited at the end thereof. As it 
originally stood in the Consolidated Statutes, it required 
that the defendant must appear and demur or answer 


within twenty days after the return day of the summons, 
and in case of extention of time for the filing of the com- 
plaint, twenty days fro.a the filing of such complaint, with 
an authority in the clerk to extend the time for filing the 
answer or demurrer for good cause shown; otherwise the 
plaintiff would have judgment by default. 


By the laws of 1921 (Ex. Sess. 1921, ch. 92, sec. 1, par. 
3), these provisions were so framed, as to allow the filing 
of the answer or demurrer twenty days after service of 
complaint, or within twenty days after the final determi- 
nation of a motion to remove as a matter of right. 


The same amendment inserted a provision to the effect 
that in case the complaint was not served, for good cause 
shown, the clerk may extend the time to a day certain; 
and a limitation upon the power of the clerk not to extend 
beyond twenty days after service of the complaint upon 
each of the defendants. (To this latter effect see, Battle 
v. Mercer, 187 N. C. 437, 122 S. E. 4; Lerch v. McKinne, 
186 N. C. 244, 119 S. E. 193, where it was said that this 
limitation is a material part of the statute the object of 
which is to give the defendant twenty days after he is in- 
formed of the complaint.) 

The amendment of 1927 changed the bases of the time 
within which the demurrer or the answer was to be filed. 
While formerly this was dependent upon the return day 
of the summons, being twenty days from such day, now, un- 
der the section as amended, the return day of the summons 
has no bearing upon the time for filing the answer or the 
demurrer, the basis of such time now being the service of 
the summons upon the defendant, irrespective of the time 
of its return. This change was effected to harmonize the 
time of filing the answer or demurrer with the new 
changes wrought into section 1-121 fixing the time of filing 
the complaint, and section 1-89 relative to the service and 
return of process. 

This amendment also increased (from twenty to thirty days) 
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the number of days within which the answer may be filed 
where the time is extended for the filing of the complaint. 
The limitation against extending the time more than 
once is also new. So also is the requirement for filing a 
copy of the answer for the use of the plaintiff. 

The Act of 1927, ch. 132, was to amend an amendatory 
act of four sections (§§ 1-89, 1-121, 1-125, 1-394) but did not 
affect any part of this section individually. 

The amendment of 1935 added the last sentence of the 
Bection relating to courts to which it is applicable. 

Not Repugnant to § 1-140.—Construing the acts amenda- 
tory of this section and section 1-140 together there is no 
repugnancy between them so as to repeal by implication the 
provision of the latter, that an answer of defendant setting 
up a counterclaim will be deemed denied unless a copy there- 
of is served on the plaintiff or his attorney. Williams-Ful- 
ghun Lumber Co. v. Welch, 197 N. C. 249, 148 S. E. 250. 

A motion to strike out is required to be made before an- 
swer or demurrer, and therefore when such motion is made 
within thirty days from the filing and service of summons 
and complaint, and notice of the motion is mailed to and re- 
ceived by plaintiff’s attorney within that time, plaintiff is 
not entitled to judgment by default prior to the final de- 
termination of the motion, since defendants have thirty days 
after final determination of the motion in which to answer 
or demur. Heffner v. Jefferson Standard Life Ins. Co., 214 
NiiG., 359:91995S.5 B. 1293: 


Motion to Dismiss on Special Appearance.—Defendant mak- 
ing a special appearance and moving to dismiss is entitled 
to final determination of his motion prior to the hearing of 
plaintiff’s motion for judgment by default. Bank of Pine- 
hurst, v. Derby. 2l5) Ne (Ce 6605 2e Se ened) 875: 

Extension of Time. — Ithas been held that the power 
of court to extend the time of filing the pleadings or doing 
of any other act is neither affected nor curtailed by the 
provisions of this section. See McNair y. Yarboro, 186 N. 
C. 111, 118 S. E. 913; Roberts v. Merritt, 189 N. C. 194, 126 
Soka olds 

This section does not affect the right of the Superior 
Court judge to allow an extension of time under section 
1-152. Washington vy. Hodges, 200 N. C. 364, 156 S. E. 912. 

Same—Consent of Defendant. — The clerk has authority, 
upon request of the defendant, to extend the time for filing 
the answer beyond the twenty days allowed by this section, 
(prior to amendment of 1927) but he may not, of his own mo- 
tion, extend the time without the defendant’s consent, 
beyond that requested, and bar him of his right to move 
the cause to another county when his motion is made be- 
fore answer filed within the twenty days allowed him 
from the filing of the complaint, though under a misappre- 
hension as to the statutory time he has requested the 
clerk to allow him two weeks in which to file his answer, 
the time to which he is entitled by the statute. Stevens 
Lumber Co. v. Arnold, 179 N. C. 269, 102 S. E. 409. 

Same—Beyond Time Requested. — Where a defendant 
has acted within the time allowed him by-law to file his 
motion to change the venue of the action, and has re- 
quested the clerk for an extension of two weeks from the 
filing of the complaint in which to answer under a misap- 
prehension of the statutory time allowed by this section, 
the extension of time by the clerk beyond that requested 
is not upon his application, and the failure of the defendant 
to specially controvert this upon the argument will not 
deprive him of his right. Stevens Lumber Co. vy. Arnold, 
179 N. C. 269, 102 S. E. 409. 


Same—On Appeal. — The defendant against whom the 
judgment by default has been rendered, may on appeal 
apply to the judge for an extension of time. Brooks v. 
White, 187 N. C. 656, 122 S. E. 561. 


Same—Modification of Order at Subsequent Term. — An 
order extending time for defendant to plead, and providing 
that, in case he did not do so within the time limited, 
judgment should be entered for plaintiff, is not a judgment 
conclusively affecting rights and interests of parties, and 
is not made so by defendant’s consent to entry of such 
order, and hence it may be modified by another judge at 
a subsequent term. Woodcock v. Merrimon, 122 N. C. 731, 
30 S. E. 321; United, etc., Baptist Church N. E. Conference 
v. United, etc., Baptist Church, N. W. Conference, 158 
N. (Cy 564) .(74 ¢S.,0E ve IA eCook vy.) Bank, 9131, INaiCao6 4042 
Sy be ee 

Same—Sufficient with Order. — If defendant prays time 
to answer and afterwards within the time he answers, 
denying combination and demurs for the residue, that is 
sufficient compliance with the order. Littlejohn v. Burton, 
Sie Acs lars 

Plaintiff May Have Judgment by Default. — If the com- 
plaint is filed in compliance with section 1-121, and the de- 
fendant fails to appear and answer at the same term, the 
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plaintiff may have a judgment by default. Brown v. 
Rhinehart, 112 N. C. 772, 775, 16 S. E. 840. 

Removal. — The provision relating to the time of filing 
answer or demurrer after determination of the motion for 
removal was inserted in this section by the Public Laws 
of 1921, Ed. Note. 

Where an action is removed to the county of defendants’ 
residence upon motion aptly made, defendants have 30 days 
after final determination of their motion to remove in which 
to answer or demur. Monfils v. Hazlewood, 218 N. C. 215, 
0b. eb (2d) 16735 

Same—Time of Removal to Federal Court. — The Fed- 
eral statute (25 U. S. St. at large, 435) with respect to 
removal of causes of action from the state to the Federal 
courts provides that the defendant must file his petition 
“at or before the time at which he is required to plead.” 

This requirement is imperative that it shall be filed when 
the plea is due, and no order of the court or stipulation 
of the parties allowing an extension of time to plead can 
extend the time for filing the petition. Howard v. Southern 
R. Co., 122 N. C. 944, 29 S. E. 778; Meeke v. Valleytown 
Mineral Co, 122 N. C. 790, 796, 29 S E. 781. 

But the holdings of the Federal circuit court are in conflict 
with the holdings of the Supreme Court of this state. Thus 
in Avent v. Deep River Lumber Co., 174 Fed. 298, following 
Wilcox Co. v. Ins. Co., 60 Fed. 929, it was held that under 
this section requiring the defendant to plead within twenty 
days after the return day of his summons, unless the time 
is extended, an order made by the court extending the 
time to answer, operates to extend the time for filing 
the petition for removal. Ed. Note. 

The filing of an answer in the state court by a defendant 
after his petition for removal has been denied does nat 
affect his right to file the record in the Federal court and 
obtain an order of removal therefrom before the time 
when his answer was due. Avent v. Deep River Lumber 
Co., 174 Fed. 298. 

The time for filing an answer expires when it is actually 
filed, so far as it affects the defendant’s right to apply for 
a removal of the cause to the Federal court. Howard v. 
Southern R. Co., 122 N. C. 944, 29 S. E. 778. 

Applied in Harrell v. Welstead, 206 N. C. 817, 175 S. E. 
283. 

Cited in Williams v. Cooper, 222 N. C. 589, 24 S. E. (2d) 
484. 


§ 1-126. Sham and irrelevant defenses.—Sham 
and irrelevant answers and defenses may be 
stricken out on motion, upon such terms as the 
court may in its discretion impose. (Rev., s. 472; 
Code; sy 247: ClGe P. varios: CHS 510.) 


What Constitutes Sham Defenses. — A sham answer is 
false in fact; an irrevelant or frivolous one has no substan- 
tial relation to the controversy and presents no defense ta 
the action, though its contents may be true. Howell v. Fer- 
gauson, 87 No Cy 113: 

The answer or defense must be really a sham pleading; 
that is to say, it must set up matter as a defense which 
is a mere pretense and has not the color of fact. The 
design was to prevent vexatious defenses by the plea of 
matter for delay, false in fact, and so known to be by the 
pleader. And, while in general such a pleading may be 
stricken out where the falsehood can be clearly shown, the 
power ought not to be exercised in any case where the 
matter, objected to, as presented or in any other form, 
might constitute a defense. Boone y. Hardie, 83 N. C. 
471, 473. 

An answer which avers that ‘‘no allegation of the com- 
plaint is true,’”’ is a sham plea, and will be stricken on mo- 
tion as provided by this section. Flack vy. Dawson, 69 N. 
C742, 

So also is a plea that the court had no jurisdiction of the 
action, or a plea alleging the want of parties. As these 
are required by the following section to be raised by de- 
murrer. Id. 

Conclusions of Law. — An answer stating conclusions 
of law puts no fact in issue, and for this reason is a sham 
pleading which may be stricken out. Deloatch vy. Vinson, 
108 N. C. 147, 148, 12 S. E. 895. 

Denial of Material Allegations——Where defendants file 
answer denying material allegations of the complaint, the 
court is without authority, on plaintiffs’ motion to strike 
out the answer as sham and irrelevant, to hear evidence, 
find facts contra the allegations and denials of the an- 
swer, and thereupon strike said allegations and denials and 
grant plaintiffs’ motion for judgment on the pleadings. 
Broocks v. Muirhead, 221 N. C. 466, 20 S. E. (2d) 273. 

A reference of issues upon sham pleas is erroneous, but 
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if the reference embrace an issue on a good plea which 
may be referred, it will be sustained as to that while it 
is reversed as to the others. Flack v. Dawson, 69 N. C. 42. 

Answer after Sham Demurrer Overruled.—It is in the 
discretion of the trial judge to permit the defendant to answer 
after overruling a demurrer to the complaint, though the 
demurrer were frivolous. Parker vy. North Carolina R. 
oe do) aC. 433, 64 S. ol) 186. 

Appeal. — The refusal to hold a demurrer or answer 
frivolous and to render judgment thereon is not appealable 
(Walters v. Starnes, 118 N. C. 842, 24 S. E. 713; Abbott v. 
Hancock, 123 N. C. 89, 31 S. E. 271), where the reasons are 
given. Parker v. North Carolina R. Co., 150 N. C. 433, 435, 
64 S. E. 186; Abbott v. Hancock, 123 N. C. 89, 31 S. E. 271. 

The action of the judge of the Superior Court in passing 
upon the judgment of the clerk of the court in refusing to 
strike out the defendant’s answer as sham and frivoious, 
under this section, is upon a matter of law requiring excep- 
tion thereto and an appeal to the Supreme Court. Wellons v. 
Lassiter, 200 N. C. 474, 157 S. E. 434. 

The Superior Court has the power and authority to de- 
termine on appeal the order of the clerk of the court in re- 
fusing a motion under this section to strike out the defend- 
ant’s answer on the ground that it was sham and frivolous. 
Wellons v. Lassiter, 200 N. C. 474, 157 S. E. 434. 


Art. 14, Demurrer. 


§ 1-127. Grounds for.—The defendant may de- 
mur to the complaint when it appears upon the 
face thereof, either that: 

1. The court has no jurisdiction of the person 
of the defendant, or of the subject of the action; 
or, 

2. The plaintiff has not legal capacity to sue; or, 

3. There is another action pending between the 
same parties for the same cause; or, 

4. There is a defect of parties plaintiff or de- 
fendant; or, 


5. Several causes of action have been im- 
properly united; or, 
6. The complaint does not state facts suffi- 


cient to constitute a cause of action. (Rev., s. 474; 
emer ea eogs Ce Ceres 95°°C.S. 511.) 


I. In General. 
WI. Lack of Jurisdiction. 
Ill. Lack of Legal Capacity. 
IV. Pendency of Another Action. 
V. Defect of Parties. 
VI. Misjoinder of Several Causes of Action. 
VII. Failure to State Sufficient Facts. 


Cross Reference. 
As to objection by answer where grounds for demurrer 
do not appear on face of complaint, see § 1-133. 


I. IN GENERAL. 


All Demurrers Special.—Under our practice all demurrers 
are special and may be pleaded only for the causes specified 
in this section. Shaffer v. Morris Bank, 201 N. C. 415, 417, 
160 S. E. 481. 

Demurrer Does Not Admit Conclusions of Law.—A de- 
murrer challenges the sufficiency of the pleading, taking 
as true the facts alleged and the relevant inferences of 
facts deducible therefrom, but the demurrer does not ad- 
mit inferences or conclusions of law. Cathey v. South- 
Baererin const, Co., cls N. GC. 525, 11°S;. EB. i@d) 572. 

Defect Must Appear on Face of Complaint.—Demurrer 
to the jurisdiction on ground that summons was _ issued 
out of a recorder’s court to another county in an action 
ex contractu involving less than $200.00, is bad as a 
speaking demurrer, since the defect does not appear upon 
the face of the complaint. Four County Agricultural Credit 
Corp. v. Satterfield, 218 N. C. 298, 10 S. E. (2d) 914. 

Enumeration of Grounds Exclusive-—The enumeration in 
this section of the grounds upon which a demurrer may be 
based is exclusive. Hence a demurrer does not lie except 
in the cases specifically mentioned in this section. Smith v. 
Summerfield, 108 N. C. 284, 288, 12 S. E. 997; Dunn v. 
Barnes, 73 N. C. 273. 

Thus the statute of limitation which does not appear in 
the enumeration may not be taken advantage of by de- 
murrer, but must be raised by answer. Green v. North 
iarclina Rs Co., 73 N. C. 524. 

Objections Waived—Excepticns. — All objections except 
those on the ground that the court has no jurisdiction of 
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the person of the defendant or the subject matter of the 
action, and that the complaint does not state facts suffi- 
cient to constitute a cause of action, are waived unless they 
are taken by demurrer or answer. But the exceptions re- 
ferred to may be taken advantage of by demurrer even in 
the appellate court. Clements v. Rogers, 91 N. C. 63, 64; 
Raleigh v. Hatcher, 220 N. C. 613, 18 S. E. (2d) 207. See 
sec. 1-134, and the note thereto. 

Same—No Cause Stated.—The objection that the com- 
plaint states no cause of action or that the court has na 
jurisdiction may be made either by written demurrer or 
demurrer ore tenus and cannot be waived. Baker vy. Garris, 
108° N. (Cr218* 225513200, -2; 

Motion to Make More Certain.—Where a pleading is in- 
definite and uncertain, it is not subject to demurrer, but the 
proper remedy is by motion to make more definite and cer- 
tain. Seaboard Air Line R. Co. v. Main, 132 N. C. 445, 43 
S. E. 930. 

The same rule applies where the complaint does not fully 
state the terms of the contract sued on. Wood v. Kincaid, 
144, Nie Ce 393; 57S EB 4: 

Where a complaint alleging negligence states a cause of 
action, the remedy of a defendant desiring a more definite 
statement of the alleged negligence is by motion to make 
the complaint more definite and certain, and not by demur- 
rer. Jones v. Henderson, 147 N. C. 120, 60 S. E. 894; Allen 
Va carolina Cent. Rv Col, Z0e Ne Ge Sac oym ower. 700 Sec 
§ 1-153, and notes thereto. 

Redundancy in pleading must be objected to bw motion 
before answer, and not by demurrer. Smith v. Summer- 
field, 108 N. C. 284, 12 S. EF. 997. See § 1-153, and notes. 

Alternative, Argumentative, or Hypothetical Allegations. 
—That a complaint is “argumentative, hypothetical, and in 
the alternative,’”’ is no ground for demurrer. Daniels v. 
Baxter, 120 N. C. 14, 26 S. E. 635; Pender v. Mallett, 123 N. 
C. 57, 31 S. E. 351; Smith v. Summerfield, 108 N. C. 284, 12 
SS: EB. 997: 

Inconsistency of Causes.—A complaint is not always de- 
murrable because two alleged causes of action are to some 
extent inconsistent. Worth vy. Knickerbocker Trust Co., 
152 N. C. 242, 67 S. E. 590. 

Informality in the Demand for Judgment.—Any infor- 
mality in the demand for judgment in a complaint is not 
ground for demurrer, and must be disregarded when the 
sum demanded, and how it is due, sufficiently appear from 
the summons and complaint. Dunn y. Barnes, 73 N. C. 273. 

By filing answer defendants waive right to demur ex- 
cept for want of jurisdiction or for failure of the com- 
plaint to state a cause of action, and such waiver applies 
to an amended complaint when the amended complaint is 
substantially the same as the original complaint to which 
answer was filed. Schnibben y. Ballard, etc., Co., 210 
INS CAT 1935" 185) 3S EAN G46: 

Applied in Board of Drainage Com’rs v. Jarvis, 211 N. 
C5690; FIOL SB. S143) Smithy. Sink 211 IN. C9725, 192’ :S: 
E. 108; Beam v. Wright, 222 N. C. 174, 22 S. E. (2d) 270. 

Cited in Pender County v. King, 197 N. C. 50, 56, 147 
S78 Hanes: Morris ay. Cleves 197 (NeC> 253.5258. 9148S. Bb. 
253; Shuford v. Yarbrough, 198 N. C. 5, 150 S. E. 618; 
Shemwell v. Lethco, 198 N. C. 346, 348, 151 S. E. 729; Old- 
ham v. Ross, 214 N. C. 696, 200 S. E. 393; Leach v. Page, 
211 N. C. 622, 191 S. E. 349; Montgomery vy. Blades, 222 
N. C. 463, 23 S. E. (2d) 844. 


II. LACK OF JURISDICTION. 

Objection to the jurisdiction of the court over the sub- 
ject matter of the action is presented by demurrer, and a 
demurrer is a plea to the cause of action set out in the 
complaint.. Williams v. Cooper, 222 N. C. 589, 24 S. E. 
(2d) 484. 

Motion Ore Tenus.—A petition which is demurrable on 
this ground may also be taken advantage of by a motion 
ore tenus. ‘Tucker vy. Baker, 86 N. C. 1, 3. See sec. 1-134. 

The decision of the question whether a causé of action 
arose out of tort or contract so as to determine whether 
the superior court or the justice of the peace has exclu- 
sive original jurisdiction, involves only the cause of action 
as alleged in the complaint, and evidence offered by plain- 
tiff cannot be considered in deciding the question presented 
by demurrer ore tenus, under subsection 1 of this section 
and § 1-134. Roebuck v. Short, 196 N. C. 61, 144 S. E. 515. 

Plea to Jurisdiction Is a Sham Plea.—See note to sec- 
tion immediately preceding. 

Plea That Industrial Commission Has Jurisdiction—In an 
action by an administrator to recover for the wrongful death 
of his intestate, a plea to the jurisdiction of the court on 
the ground that the industrial commission had exclusive ju- 
risdiction of the cause is in effect a demurrer to the com- 
plaint, and where it does not appear from the complaint that 
the defendant regularly employed more than five employees 
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in this state, the plea to the jurisdiction should be overruled. 
Southerland y. Harrell, 204 N. C. 675, 169 S. E. 423. 

Demurrer for Want of Proper Service of Summons. — 
Where a nonresident defendant wishes to demur to the 
jurisdiction of the court for the want of proper service of 
summons on him, he, must enter a special appearance for 
that purpose and confine his demurrer to that objection 
alone; and where he has entered a general appearance, or 
demurred on the further ground that the court has no ju- 
risdiction of the subject matter, it is to be taken as a gen- 
eral appearance as to the merits, waiving the objection as 
to proper service, and he will be bound by the adverse 
judgments of the court having jurisdiction over the sub- 
ject-matter of the action. Dailey Motor Co. v. Reaves, 184 
NSCs. 260, 1148S. eds. 

Under this section the defendant may demur to the com- 
plaint when it appears upon its face, the court had no ju- 
risdiction of the person of defendant, and the right to dis- 
miss an action for want of jurisdiction by entering a 
special appearance for the purpose is imbedded in our pro- 
cedure. Smith v. Haughton, 206 N. C. 587, 588, 174 S. E. 
506. 

Ill. LACK OF LEGAL CAPACITY. 


In General.—Demurrer lies where a partnership does not 
show a right to sue, 13 O. S. 210; where it appears upon 
the face of the pleading that plaintiff suing as a corporation 
is not such, 26 O. S. 565; 29 Bull 61; 40 N. Y. 410, Affg. 41 
Barb. 571; 37 N. Y. 648; where some legal disability of the 
plaintiff such as infancy, idiocy or coverture, is disclosed, 31 
Ind. 355, 11 Kas. 128; 16 Neb. 483; see 6 Ohio Nisi. Prius 
Reports 60. 

It is held that it can only be sustained on these grounds, 
67 Ind. 570. 

Mr. Bliss says that this is too narrow a view to take of the 
statute, and that incapacity to sue may arise from want of 
title to the character in which the plaintiff sues, Bliss Code 
pl. § 408, citing Mooks Van Stan Voord, 68; as when an exec- 
utor does appear to have proved the will of his testator, or 
appears to have proved it in an improper or insufficient 
court, as he does not show a complete title to sue as exec- 
utor, a demurrer will lie, Bliss Code pl. § 48; Mitfords Eq. 
Pl. 155; see 47 Hun 281; and when an action is brought by a 
foreign executor or administrator without showing authority 
from the State in which the proceeding is had, a demurrer 
will lie for want of capacity to sue, 26, How. Pr. 15; and 
when an invalid appointment of a receiver has been made, 
demurrer should lie for incapacity to sue, 3 Abb Pr. 119. 

Must Appear on the Face of Complaint.—Unless the lack 
of legal capacity appears on the face of the complaint, a 
demurrer cannot be sustained based on that objection. 
Fisher v. Traders’ Mut. Life Ins. Co., 136 N. C. 217, 219, 48 
SS) H:.667. 

Action for Death by Wrongful Act.—Where an action for 
wrongful death is instituted in this state by an adminis- 
tratrix appointed by the court of another state, the defect 
may be taken by demurrer, since such plaintiff does not 
have legal capacity to sue and the complaint does not state 
facts sufficient to constitute a cause of action. Monfils v. 
Hazlewood, 218 N. C, 215, 10 S. E. (2d) 673. 


IV. PENDENCY OF ANOTHER ACTION. 


In General.—The character of the prior action is not 
material if full relief could have been given therein, 16 Barb, 
461; but if it was for relief, which could not be granted in 
the action demurred to, the demurrer will not be sustained. 
SeNe Ye ols 

Pendency in This State Prerequisite—Upon a demurrer on 
the ground of pendency of action, it must appear that the 
other action is pending in courts of this state. Carpenter, 
etc., Co. v. Hanes, 162 N. C. 46, 47, 77 S. E. 1101; Ridley v. 
Seaboard, etc., R. Co., 118 N. C. 996, 24 S. E. 730; Sloan & 
Co. v. McDowell, 75 N. C. 29. 


Pending in Another County.—A demurrer to a complaint, 
setting up the prior pendency in another county of an ac- 
tion upon the same subject-iaatter between the same par- 
ties, will be sustained, under this section, and, when such 
allegations do not so appear in the pleading, objection to the 
pendency of the second iction may be taken by answer. 
Allen v. Salley, 179 N. C. 147, 1°1 S. E. 545. 


Availed of by Demurrer or Answer.—If the pendency of 
the former action appear on the face of the complaint, it 
may be taken advantage of by demurrer; otherwise by an- 
swer. Allen v. Salley, 179 N. C. 147, 148, 101 S. E. 545; 
Curtis v. Piedmont Lumber, etc., Co., 109 N. C. 401, 13 S. 
E. 944; Reed v. Carolina Mtg. Co., 207, N. C. 27, 175 S. E. 
34. 

Ere enies of Prior Judgment.—Under this section the 
rights of plaintiff are remitted to a prior judgment, and 
defendant’s demurrer to the complaint in the second action 
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will be sustained. 
170 S. E. 646. 


Applied in Fletcher Lbr. Co. v. Wilson, 222 N. C. 87, 
21S. E. (2d) 893. 


V. DEFECT OF PARTIES. 


As to joinder of parties, see sec. 1-70 and notes. 

Lack of Necessary Parties——Where a substituted trustee 
brings an equitable action to reform a deed of trust and 
certain mortgage notes which are negotiable and the hold- 
ers of these notes are not parties plaintiff a demurrer under 
this section will be sustained. First Nat. Bank v. Thomas, 
204 N.C: 599, 169'°S) E.v1s9) 

How Taken Advantage of.—If there is a defect of material 
parties, the defendant must take advantage of the same 
by demurrer if the defect appears from the complaint, and 
if not, by answer. Otherwise he will be deemed to have 
waived such objection. Kornegay v. Farmer’s, etc., Steam- 
boat Co., 107 N. C. 115, 117, 12 S. E. 123; Lanier v. Pullman 
Co., 180 N. C. 406, 409, 105 S. E. 21; Styers v. Alspaugh, 118 
N. C. 631, 634, 24 S. FE. 422. See Sims v. Dalton,’ 202 N. C: 
249, 162 S. E. 550, affirming Lanier v. Pullman Co., 180 N. C. 
406, 105 S. E. 21; Yonge v. New York Life Ins. Co., 199 N. C. 
16, 153 S. E. 630; Wiggins v. Harrell, 200 N. C. 336, 156 S. 
9s 

The rule of the common law requiring the non-joinder of 
defendants in actions ex contractu to be pleaded in abate- 
ment, has been changed, and the omission of a necessary 
party defendant may, under this section be taken advan- 
tage of by demurrer when the defect appears upon the face 
of the complaint. Merwin v. Ballard, 65 N. C. 168, 169. 

A plea alleging want of parties is a sham plea. The ob- 
gts must be raised by demurrer. Flack vy. Dawson, 69 
IN. GCS 42: 

The non-joinder of parties plaintiff may not be taken ad- 
vantage of under a general issue. It must be raised by 
demurrer. Lewis v. McNatt, 65 N. C. 63. 

A motion to dismiss the action is an inappropriate method 
of raising the question of want of proper parties. This 
must be raised by a demurrer. Davidson v. Elms, 67 N. C. 
228. 

How Defect of Party Cured.—Where there is a defect of 
parties, the question may be raised by demurrer, and when 
so raised the defect may be cured by making the lacking 
party a party to the action. Graves v. Barrett, 126 N. C. 267, 
2/0935: Si. 35? ($39: 

Same—Correction of Misjoinder of Parties.—A misjoinder 
of parties plaintiff may upon demurrer or motion be cor- 
rected by taxing the plaintiff with such costs as are in- 
curred by the misjoinder. Pritchard vy. Mitchell, 139 N. 
3.545560 STSS) Bese: 

Misjoinder of an Unnecessary Party.—While a nonjoin- 
der of one who is a necessary party is fatal, a misjoinder of 
one who is not a necessary party is a mere surplusage. 
Green v. Green, 69 N. C. 294. Hence the misjoinder of an 
unnecessary party is not a ground for demurrer. Sullivan v. 
Field, 118 N. C. 358, 24 S. E. 735; Hargrove v. Hunt, 73 N. 
C. 24, 25; State v. Berryhill, 84 N. C. 133, 137. 

To sustain a demurrer to the complaint there must be 
a misjoinder of parties and causes of action, and a mis- 
joinder of an unnecessary party is alone insufficient to have 
the action dismissed. Shuford y. Yarborough, 197 N. C. 
150, 147 S. E. 824; Star Furniture Co. v. Carolina, etc., Ry. 
Co., 195 N. C. 636, 143 S. E. 242, citing Abbott v. Hancock, 
123 N. C. 99, 31S. E. 368; Bank v. Angelo, 193 N. C. 576, 
137 S. E. 705; Roberts v. Mfg. Co., 181 N. C. 204, 106 S. 
FE. 664. See Winders v. Hill, 141 N. C. 694, 54 S. EB. 440, 

Plaintiff Not Real Party in Interest.—Where the plaintiff 
in the complaint is not the real party in interest under sec- 
tion 1-57, the complaint is subject to demurrer under this 
section. Fishell v. Evans, 193 N. C. 660, 662, 137 S. E. 865. 

Averment of Corporate Capacity.—In a suit against a 
railroad company, it may be designated as a company by 
its corporate name, without an averment of its corporate 
capacity, and if this is disputed, it should be by answer and 
a by demurrer. Stanly v. Richmond, etc., R. Co., 89 N. C. 
31. 


Cited in Lamson Co. y. Morehead, 199 N. C. 164, 167, 
154 S. E. 50. 


VI. MISJOINDER OF SEVERAL CAUSES OF ACTION. 

As to what causes may be joined, see sec. 1-123, and the 
notes thereto. 

What Constitutes Misjoinder.—A complaint in an action 
which is not so prolix as to mislead or confuse the defend- 
ants or to conceal or obscure, by its elaboration or redun- 
dant words, the real cause of action is sufficient; and if the 
matters alleged arise out of one and the same transaction, 
or series of transactions, forming one course of dealings, 
all tending to one end, narrating the transaction as a whole, 


Turner v. Turner, 205 N. C. 198, 200, 
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the cause stated is not objectionable as multifarious. Lee v. 
Thornton, 171 N. C. 209, 88 S. E. 232. 
It does not lie on this ground when causes of action which 
may have been united in one pleading, had they been 
separately stated, have been improperly mingled in one 
count, 64 N. Y. 173; the remedy is by motion, Id; 29 On 53 
144; 6 Kas. 547; nor where the petition (or complaint) con- 
tains a single cause of action, though stated in different 
counts as separate causes of action, 30 O. S. 308; 13 Kas. 
351; nor where the petition (or complaint) states a single 
cause of action, but asks several distinct forms of reliet, 
all properly obtainable under the facts stated. 41 N. Y. 107. 


Defendant’s demurrer to the complaint on the ground of 
misjoinder in that the complaint stated three separate causes 
of action, was properly overruled, for although the com- 
plaint does not allege that the separate deeds were exe- 
cuted by the defendants, respectively, pursuant to a con- 
spiracy to hinder, delay, and defraud creditors, an infer- 
ence to that effect is not only permissible but inescapable 
from the facts alleged. Barkley v. McClung Realty Co., 211 

Meg ACF RN RD Ok 
eae, Motitn i“ Make More Certain.—Where the several 
causes of action are of such a nature that they can be prop- 
erly joined under section 1-123, but they are not put together 
in a very logical way, the proper method of taking advan- 
tage of the defect is not by demurrer but by a motion to 
make more certain and definite. State v. McCanless, 193 

fete 200, 206,) 136 °“S.” F. 371: 
ae pie May Divide the Several Misjoined _Causes.— 
Even if the several causes have been improperly joined the 
court may allow the pleadings to conform thereto upon 
such terms as are just, and order the action to be divided 
into as many actions as are necessary for the proper de- 
termination of the controversy. See post section 1-132. 
State v. McCanless, 193 N. C. 200, 136 S. E. 371. 

Applied in Grady v. Warren, 201 N. C. 693, 161 S. E. 319. 

Cited in Daniels v. Duck Island, 212 N. C. 90, 193 S. E. 7; 
Bowen v. Mewborn, 218 N. C. 423, 11 S. E. (2d) 372 (con- 
curring opinion). 


VII. FAILURE TO STATE SUFFICIENT FACTS. 


See sec. 1-122, clause 2, and note. 

Fatal Defect in Complaint.—When it appears upon the 
face of the complaint that it is fatally defective, a de- 
murrer will be sustained under this section. Carson v. 
Jenkins, 206 N. C. 475, 476, 174 S. E. 271. 


Demurrer to Several Causes One of Which is Sufficiently 
Stated.—Where the petition states several causes of ac- 
tion any one of which is good, a demurrer to the whole 
petition on the ground that it states no cause of action 
will be overruled. State v. McCanless, 193 N. C. 200, 206, 
TAG Sep Er. 37 Le 


Motion to Divide or Make More Certain.—Objection for 
misjoinder of causes of action should be made upon motion 
to divide them; objection to the complaint for multifarious, 
irrelevant, and redundant allegations, upon motion, made 
before answer or demurrer or time allowed to plead, to make 
it more definite and certain. Lee v. Thornton, 171 N. C. 209, 
88) S. E. 232. 


Question of Sufficiency Can Be Presented Only by Demur- 
rer.—The sufficiency of the allegations of a complaint is 
not presented by a motion that certain designated allega- 
tions be stricken from the complaint, on the ground that 
said allegations are improper, irrelevant, and immaterial. 
That question can be presented only by a demurrer to the 
complaint, either in writing or ore tenus. Poovey Vv. 
Hickory, 210 N. C. 630, 631, 188 S. E. 78; Parrish v. At- 
lantic Coast Line R. Co., 221 N. C. 292, 20 S. E. (2d) 299. 


Defective Statement Which Can Be Cured by Amend- 
ment.—Where a pleading contains a defective statement, as 
the omission of a necessary allegation which can be cured 
by amendment, a demurrer will lie. New Bern Banking, 
etc., Co. v. Duffy, 156 N. C. 83, 72 S. E. 96; Bowling v. 
Burton, 101 N. C. 176, 7 S. E. 701; Mizzell v. Ruffin, 118 N. 
enseaso. i, 927s! Ladd vy." Ladd; “121 N. C. 118;0284S; E; 


190; Blackmore v. Winders, 144 N. C. 212, 56 S. E. 874. 


But a complaint car not be overthrown by a demurrer 
unless it be wholly insufficient. Blackmore v. Winders, 
144 N. C. 212, 56 S. TB. 874. 

Complaint Liberally Construed.—Demurrer to a complaint 
on the ground that it fails to state a cause of action should 
be overruled if the complaint liberally construed alleges facts 
sufficient to constitute a cause of action or if facts sufficient 
for the purpose can be gathered from it. Sparrow v. Mor- 
weiter Co.,; 215 N. C452; 2S. E. (2d) 365. 

Complaint Considered as a Whole.—A demurrer can not 
be sustained to a complaint if in any portion or to any ex- 
tent it presents a cause of action, or if sufficient facts can 
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be fairly gathered therefrom. Hoke vy. Glenn, 167 N. C. 594, 
83 S. E. 807; Jones v. Henderson, 147 N. C. 120, 60 S. E. 
894; Caho v. Norfolk, etc., R. Co., 147 N. C. 20, 60 S. E. 640; 
New Bern Banking, etc., Co. v. Duty, gis6 UN. GC. §3, 72: S: 
E. 96; Womack y. Carter, 160 N. C. 286, 75 S. E. 1102, 

A demurrer to a complaint on the ground that its alle- 
gations were insufficient to constitute a cause of action will 
not be sustained if, taking the pleading in its entirety, it is 
sufficient in one or more of its parts; and where the de- 
murrer is that the contract sued on was a wagering one 
and no recovery could be had under § 16-3, and two causes 
of action are alleged, if only one of them should be good 
the demurrer should be overruled. Meyer vy. Fenner, 196 
Ni C4765 1468 Gee oe, 

Time of Demurrer.—The demurrer on this ground may be 
taken at any stage of the case, 32 N. Y. 397, before final 
judgment in error; but if such objection has not been made 
prior to filing the petition in error, it should in some form 
appear in the record of the reviewing court before the case 
is heard, 30 O. S, 133. Ed. Note. 

Defendant may demur ore tenus at any time on the ground 
that the complaint fails to state a cause of action. Aldridge 
Motors vy. Alexander, 217 N. C. 750, 9 S. E. (2d) 469. 

Motion Ore Tenus.—A petition which is demurrable on 
this ground may also be taken advantage of by a motion 
ore tenus. Tucker y. Baker, 86 N. C. leas 

Applied in Grady v. Warren, 201 N. C. 693, 1161 SAB. 1319: 
Heater yv. Carolina Power, etc., .Co., 210 N. C. 88, 185 Ss. 
E. 447; Reed v. Farmer, 211 N. C. 249, 189 S. E. 882; Swar- 
ingen vy. Poplin, 211 N. C. 700, 191 S. E. 746; Doyle v. 
Whitley, 214 N. C. 814, 200 S. E. 888; Fletcher Lbr. Co. v. 
Wilson, 222 N. C. 87, 21 S. EB. (2d) 893. 

Cited in Key v. Home Chair Co., 199 N. Cy 794, 795, 156 
S., E. 135; Lamson Co. v. Morehead, 199 N. C. 164, 167, 
154 S. E. 50; Redfern v. McGrady, 199 N. C. 128, 132, 154 
S. E. 3; Begnell v. Safety Coach Line, 198 N. C. 688, 691, 
153 S. E. 264; Brewer v. Brewer, 198 N. C. 669, 153 S. 
E. 163; Cole v. Wagner, 197 N. C. 692, 150 S. E. 339; Gurg- 
anus v. Mclawhorn, 212 N. C. 397, 193 S. E. 844; Kirby 
v. Reynolds, 212 N. C. 271, 193 S. EB. 412: Bennett v. South- 
ern Ry. Co., 211 N. C. 474, 191 S. E. 240. 


§ 1-128. Must specify grounds—The demurrer 
must distinctly specify the grounds of objection 
to the complaint, or it may be disregarded. It 
may be taken to the whole complaint, or to any 
of the alleged causes of action stated therein. 
(Rev., s. 475; Code, s. 240; C. C. ears e96.0'C. 4S) 
512.) 


The purpose of this section seems to be to give an op- 
portunity to ask for an amendment if the defect admits of 
cure, or permits further costs to be avoided if the defect is 
incurable, since the party, upon the particulars being in- 
dicated, may become satisfied of the invalidity of his cause 
of action and discontinue further proceedings. Thompson v. 
Johnson Funeral Home, 205 N. C., 801, 808, 172 S. E. 500. 

Comparison of Statute of 4 Anne and This Section.—In 
regard to demurrers this section improves upon the Statute 
of 4 Anne, and requires every demurrer, whether for sub- 
stance or form, to specify distinctly the ground of objection 
to the complaint. Garrett v. Trotter, 65 N. C. 430, 433. 


Nature of Demurrer Under the Code.—A demurrer under 
the Code differs from the former demurrer at law in this: 
Every demurrer, whether for substance or form, is now 
special, and must distinctly specify the ground of objection 
to the complaint, or be disregarded; it differs from the 
former demurrer in equity, in that the judgment overruling 
it is final, and decides the case, unless the pleadings are 
amended by leave to withdraw the demurrer and put in an 
answer. Love v. Commissioners, 64 N. C. 706. 

Must Specify for Purposes of Amendment.—A demurrer 
must specify the ground upon which it is based to the end 
that the defect may be supplied by amendment. Garrett v. 
Trotter, 65 N. C. 430, 433. 

A demurrer to the complaint ore tenus must distinctly 
specify the grounds of objection or it may be disregarded. 
Seawell v. Chas. Cole & Co., 194 N. C. 546, 140 S. E. 85. 


Otherwise It May Be Disregarded.—Under this section if 
the demurrer, interposed by the defendants, does not “dis- 
tinctly specify the grounds of objection to the complaint,” 
it may be disregarded or treated as a motion to dismiss 
from the refusal of which no appeal lies. Griffin v. Bank 
of Coleridge, 205 N. C. 253, 254, 171 S. E. 71. 

A demurrer will not be sustained if 
liberally construed, are sufficient to 
therein, to which objection is made. 
Nee Cot sopuek be Suptdren 4/6 


the pleadings, 
sustain the causes 
Enloe v. Ragle, 195 
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Upon an appeal from a judgment overruling a demur- 
rer to the complaint the merits of the controversy are not 
presented, and the court will determine only whether a 
cause of action has been sufficiently alleged. Star Furni- 
ture ‘Co: v.) Carolina.) ete. Ry?) Co:el95' New Cr-1636, | 1434S: 
EF. 242. 

Strictness of the Requirement. — In Love v. Commis- 
sioners, 64 N. C. 706, the court said: “It is so easy to specity 
the ground of objection that the court is not disposed to re- 
lax the rule. There is no use in having a scribe unless 
you cut up to it.’”’ Bank v. Bogle, 85 N. C. 203; Alford v. 
McCormac, 90 N. C. 151. 

A demurrer “that the complaint states no cause of action 
whatever” against the defendant, will be disregarded. It 
must distinctly specify the grounds of objection to the com- 
plaint. Goss v. Waller, 90 N. C. 149. 

A demurrer is also insufficient which states generally that 
“there is a defect of parties’? or that plaintiff has no legal 
capacity to sue. 9 Misc. N. Y. 91. 

Motion to Dismiss Must Also Specify Grounds.—A motion 
to dismiss an action because the complaint does not state 
facts sufficient to constitute a cause of action is a demurrer, 
and should be disregarded unless it specifies the particulars 
of the alleged defect. Elam v. Barnes, 110 N. C. 73, 14S. E. 
621. 

Demurring to Some Allegations and Replying to Others. 
—The latter sentence of this section clearly refers to a com- 
plaint containing several causes of action; or an answer 
taking two distinct grounds. Hence a party may not de- 
mur to some of the allegations supporting the same cause 
of action or the same defense, and reply to others. Ransom 
v. McCless, 64 N. C. 17, 21. 

Cited in State v. Suncrest Lumber Co., 197 N. C. 4, 6, 
147 S. E. 682; Brewer v. Brewer, 198 N. C. 669, 671, 153 
Sloss 


§ 1-129. Amendment; hearing.—If a demurrer is 
filed the plaintiff may be allowed to amend. If 
plaintiff fail to amend within five days after notice, 
the parties may agree to a time and place of hear- 
ing the same before some judge of the superior 
court, and upon such agreement it shall be the 
duty of the clerk of the superior court forthwith 
to send the complaint and demurrer to the judge 
holding the courts of the district, or to the resi- 
dent judge of the district, who shall hear and pass 
upon the demurrer: Provided, if there be no agree- 
ment between the parties as to the time and place 
of hearing the same before the judge of the 
superior court, then it shall be the duty of the 
clerk of the superior court to send the complaint 
and demurrer to the judge holding the next term 
of the superior court in the county where the ac- 
tion is pending, who shall hear and pass upon the 
demurrer at that term of the court. (1919, c. 304, 
Sarde x Oess.. 1921 10, 08. 84 eo. bisa) 

See notes under §§ 1-131, 1-163. 

Editor’s Note.—Prior to the amendment of 1921 the plain- 
tiff was allowed to amend within three days, and upon 
failure to amend within such time, and in the absence of 
agreement between the parties as to the time and place of 
hearing the demurrer, it was made the duty of the clerk 
to send the complaint and the demurrer to the judge holding 
the courts of the district or to the resident judge of the 
district who was required to fix the time and place of hear- 
ing and notify the parties when and where he shall hear 
and pass upon the demurrer. There was no provision made 
as to the procedure in case there was no agreement be- 
tween the parties. Besides these substantial changes, the 
phraseology of the section was also materially affected. 

As to the changes affected upon this and other sections, 
see article entitled “Changes in North Carolina Procedure,” 
Vole lah. perk Green BR ast Zio k:& 

Presumption on Appeal.—_Where the plaintiff has not 
asked to be permitted to file an amendment to his complaint 
upon a demurrer being interposed thereto on the ground 
that a cause of action had not been sufficiently alleged, it 
will be considered on appeal that he has concluded to rely 
solely on the pleading he has filed. Ballinger vy. Thomas, 
195 IN iGe 517, 1427S. Boel 

Cited in Gastonia v. Glenn, 218 N. C. 510, 11 S. E. (2d) 
459. 


§ 1-130. Appeals—Upon the rendering of the 
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decision upon the demurrer, if either party desires 
to appeal, notice shall be given and the appeal per- 
fected as is now provided in case of appeals from 
decisions in term time. (1919, c. 304, s. 5; Ex. 
Sess. 1021, ‘Cc. 92, s..6° 6, or oLe) 


Cross Reference.—As to appeal from judicial order or de- 
termination in superior court, see § 1-277. 

Editor’s Note.—The word ‘rendering’? was substituted 
for the word “return” near the beginning of the section, and 
the words ‘‘from decisions’? were inserted near the end of 
the section by the amendment of 1921. 

Cited in Williams v. Cooper, 222 N. C. 589, 24 S. E. (2d) 
484. 


§ 1-131. Procedure after return of judgment.— 
Within ten days after the return of the judgment 
upon the demurrer, if there is no appeal, or within 
ten days after the receipt of the certificate from 
the supreme court, if there is an appeal, if the de- 
murrer is sustained the plaintiff may move, upon 
three days notice, for leave to amend the com- 
plaint. If this is not granted, judgment shall be 
entered dismissing the action. If the demurrer is 
overruled the answer shall be filed within ten days 
after the receipt of the judgment, if there is no 
appeal, or within ten days after the receipt of the 
certificate of the supreme court, if there is an ap- 
peal. Otherwise the plaintiff shall be entitled to 
judgment by default final or by default and inquiry 
according to the course and practice of the court. 
(Gales (eh SRS Coe Gs 8 dip, Sree pal, © ©Rs ee. re. 
S. Gao. ole.) 


Cross Reference.—As to pleading over after demurrer in- 
terposed in good faith, see § 1-162. 

Editor’s Note. — By the amendment of 1921 the word 
‘Sudgment” was substituted for the words ‘decision over- 
ruling the demurrer’? in the sentence preceding the last. 

Statute Liberally Construed.—This section is in aid of 
an expeditious administration of justice and should be 
liberally construed and applied, to the end that actions may 
be tried on their merits and not dismissed because of de- 
fective pleadings. Morris v. Cleve, 197 N. C. 253, 148 S. 
FE. 253; Citizens Bank v. Gahagan, 210 N. C. 464, 187 S. 
E. 464. 

Discretion of Court.—A demurrer to a complaint will be 
sustd¢dined upon the insufficiency of the complaint to state 
a cause of action, and where a judgment sustaining such 
demurrer has been appealed from and upheld by the Su- 
preme Court, the trial court has the power under this sec- 
tion, in the exercise of his sound discretion, to allow the 
plaintiff to amend the original complaint upon motion 
made within ten days after receipt by the clerk of the 
Superior Court of the certificate showing that the judgment 
of the Superior Court had been affirmed. Morris v. Cleve, 
197 N. C. 253, 148 S. E. 253, affirmed in McKeel y. Latham, 
202 N. C. 318, 162 S. E. 747; Hood v. Elder Motor Co., 209 
INE 4C 3080) 183. "S. B; °529: 

A motion for leave to amend a complaint under this sec- 
tion is addressed to the sound discretion of the trial court, 
and his order denying the motion is not subject to review 
on appeal in the absence of gross abuse of this discretion. 
McKeel v. Latham, 203 N. C. 246, 165 S. E. 694. 

Judgment Should Not Be Rendered at Same Time De- 
murrer Overruled.—The action of the court in overruling 
defendant’s demurrer and at the same time rendering judg- 
ment for plaintiff as prayed for in the complaint is error, 
since defendant has ten days after the demurrer is sus- 
tained or, if an appeal is taken, tén days after the certificate 
of the supreme court is received, in which to file answer. 
Rayburn v. Rayburn, 218 N. C. 514, 11 S. E. (2d) 463. 

Dismissal Unless Motion to Amend Is Made.—Where a 
demurrer ore tenus interposed in the Supreme Court is sus- 
tained, questions of law presented by appellant’s exception 
to the overruling of his written demurrers by the lower 
court need not be considered, and the case will be remanded 
with direction that it be dismissed, unless in apt time plain- 
tiff moves for leave to amend as provided by this section. 
White v. Charlotte, 207 N. C. 721, 178 S. E. 219. 

Amendment after Demurrer Sustained.—Under this sec- 
tion where the supreme court affirms the judgment of the 
court below sustaining the demurrer of one of defendants, 
the decision is without prejudice to plaintiff’s right to 
amend the complaint, if so advised. Byrd vy. Waldrop, 210 
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N. C. 669, 188 S. E. 
referred to § 1-191. 

Where the supreme court holds that the demurrer to the 
complaint should have been sustained, the plaintiff may 
move for leave to amend in accordance with this section. 
Johnston County v. Stewart, 217 N. C. 334, 7 S. E. (2d) 
708. 

Where it is determined on appeal that respondent’s de- 
murrer to the petition in condemnation proceedings should 
have been sustained, petitioner may apply to the court be- 
low for leave to amend the petition if so advised. Gastonia 
vy. Glenn, 218 N. C. 510, 11 S. E. (2d) 459. 

Notice of Motion.—After decision of the supreme court 
sustaining a demurrer to the complaint, but not dismissing 
the action, plaintiff moved during term to be allowed to 
file amended complaint. Defendant’s objection thereto on 
the ground that it was entitled to three days written no- 
tice of the motion, is untenable, since parties are fixed with 
notice of all motions or orders made in pending causes dur- 
ing term, and the statutory provisions are not applicable in 
such instances. Harris v. Board of Education, 217 N. C. 
Paiie/7 8. EB. (2d). 538. 

In reversing the judgment of the lower court overruling 
defendant’s demurrer, the opinion of the supreme court stated 
that plaintiff will be given reasonable time to amend her 
complaint, if she so desires. There was no motion by plain- 
tiff in the supreme court to be allowed to amend. ‘The 
statement merely indicated to plaintiff that the procedure to 
amend under the provisions of this section, was still open to 
her, and the opinion of the supreme court does not entitle 
her to file amended complaint as a matter of right without 
notice to defendant. Scott v. Harrison, 217 N. C. 319, 7 
S. E. (2d) 547. 

Where plaintiff, after notice of defendant’s intention to 
move to be allowed to amend his answer, requests and ob- 
tains a continuance of the motion he thereby waives his 
right to object that notice of the motion was not given him 
within the ten-day period prescribed by this section even 
conteding that the provisions of this section are applicable, 
the purpose of the requirement of notice being merely to 
call the matter to the attention of the adverse party and to 
give him reasonable time for preparation. Cody v. Ho- 
vey, 217 N. C. 407, 8 S. E. (2d) 479. 

Demurrer to Affirmative Defense Set Up in Answer.— 
Where the supreme court holds that plaintiff’s demurrer to 
an affirmative defense set up in the answer should have 
been sustained and that defendant might move for leave 
to amend ‘‘in accordance with the provision of C. S. 515,” 
[§ 1-131] the provision for amendment of the answer in ac- 
cordance with this section is an inadvertence, and cannot 
be held to confine defendant to the procedure specified in 
this section, the provisions of this section not being appli- 
cable to the amendment of an answer after judgment sus- 
taining a demurrer to an affirmative defense or counter- 
claim, but only to the amendment of the complaint after 
judgment sustaining a demurrer thereto, and the supreme 
court having no right to require defendant to adopt an in- 
appropriate procedure in seeking an amendment to his an- 
swer. Cody v. Hovey, 217 N. C. 407, 8 S. E. (2d) 479. See 
also, Barber v. Edwards, 218 N. C. 731, 12 S. E. (2d) 234. 

Under this section where an action has been dismissed for 
misjoinder of parties and causes, the action is not pending 
and the court has no power to allow a motion to amend the 
pleadings. Grady v. Warren, 202 N. C. 638, 163 S. E. 679. 

Appeal.—_Where the trial judge has allowed the plaintiff’s 
motion to amend his complaint under this section upon due 
notice, within ten days after the receipt of the certificate 
by the clerk of the trial court from the Supreme Court on 
a former appeal, sustaining a demurrer to the complaint, 
the procedure is, if objected to by the defendants, to note 
an exception and appeal from the final judgment, and an 
appeal otherwise will be dismissed as premature. Morris 
we Cleve, 194 N. C. 202, 139 S.' EF. 230. io 

Judgment overruling defendant’s demurrer for failure of 
the complaint to state a cause of action does not preclude 
defendant from raising the same question by a motion to 
dismiss or for judgment as of nonsuit. Law v. Cleveland, 
213° N. C. 289, 195 S. E. 809. 

Judgment of Clerk Final and Conclusive.—The judgments 
of the clerk of the court rendered within the authority given 
him by this section, are judgments of the Superior Court, 
and have the same effect as those rendered by the judge, 
and when not appealed from, are final and conclusive. Wil- 
liams v. Williams, 190 N. C. 478, 130 S. E. 113. 


101, wherein the court inadvertently 


Cited in Morris v. Cleve, 197 N. C. 253, 257, 148 S. E. 
Sea -ounford vy. Yarbrough, 198 N.C. 5, 150 S. EB. 618; 
Adams vy. Cleve, 218 N. C. 302, 10 S. E. (2d) 911; Cody 


v. Hovey, 216 N. C. 391, 5 S. E. (2d) 165. 
§ 1-182. Division of actions when misjoinder.— 
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If the demurrer is sustained for the reason that 
several causes of action have been improperly 
united, the judge shall, upon such terms as are 
just, order the action to be divided into as many 
actions as are necessary for the proper determina- 
tion of the causes of the action therein mentioned. 
(Reyouse47pssone, $4 2727C. C.4b os, 181: C.S. 


516.) 

Provisions of Section Mandatory.—It is the duty of the 
judge, on just terms to divide the action on the docket for 
separate trials. Gattis v. Kilgo, 125 N. C. 133, 136, 34 S. E. 
246. 

See Weeks v. McPhail, 128 N. C. 134, 138, 38 S. E. 292, 
where the division of the action is spoken of as being with- 
in the discretion of the court. 

With or Without Terms.—The judge may permit an 
amendment to divide the action with or without terms. 
State v. Roberts, 108 N. C. 174, 177, 12 S. E. 890. 

Different Wenues.—Where causes of action have been im- 
properly joined, the court may order the action to be divided 
upon demurrer, though triable in different counties. Rich- 
mond Cedar Works v. Roper Lumber Co., 161 N. C. 603, 
6045 77 (Sa En 720: 

Dismissal of One of Two Causes for Lack of Jurisdiction. 
—Where two causes of action are improperly joined, but 
one of them, because of the amount involved, is not within 
the jurisdiction of the court, it may be dismissable as to 
the one over which the court has no jurisdiction. Railroad 
Co. v. Wakefield Hdw. Co., 135 N. C. 73, 47 S. E. 234. 

Misjomder of Causes and Parties. -——- Where there is 
not only a misjoinder of distinct causes of action, but also 
misjoinder of parties having no community of interest, the 
action cannot be divided under this section. Mitchell v. Mit- 
chell, 96 N. C. 14, 1 S. E. 648; Cromartie v. Parker, 121 N. 
C. 198, 204, 28 S. E. 297; Mortan v. Western Union Tel. Co., 
130 N. C. 299, 41 S. E. 484; Jones v. McKinson, 87 N. C. 294, 
298; Roberts v. Utility Mfg. Co., 181 N. C. 204, 106 S. E. 664; 
Taylor v. Postal Life Ins Co., 182 N. C. 120, 108 S. E. 502; 
Rose v. Freemont Warehouse, etc., Co., 182 N. C. 107, 109. 
108 S. E. 389; Citizens Nat. Bank v. Angelo, 193 N. C. 576, 
137 Se) an 105s 

For example an action brought by the wife in which 
her husband has joined, each independently seeking to re- 
cover from the defendant the value of their services sepa- 
rately rendered, upon a quantum meruit, is a misjoinder 
both of parties plaintiff and causes of action, which will 
ordinarily be dismissed upon demurrer; but the court may 
sustain the demurrer and permit the defect to be cured by 
an amendment and the wife’s cause proceeded with upon 
such terms as it considers just. Shore v. Holt, 18 N. C. 
SU BABAR aay aeby 

Divisible, Even Though Demurrable. — A complaint in 
which are joined two causes of action, the one upon a 
clerk’s bond and the other upon a bond of an administrator, 
is demurrable. But in such case the court may order the 
action to be divided. Street v. Tuck, 84 N. C. 605. 

Further Service of Summons. — Where a division of 
the action is ordered under this section, no further service 
of summons is necessary. Hodges v. Wilmington, etc., R. 
Gor, 105) No GP 1705) 172, 10n Ser 914 

Motion to Divide. — In Dunn v. Aid Society, 151 N. C. 
133, 65 S. E. 761, the court held that where there is a mis- 
joinder of actions the remedy is by motion to divide the 
actions where the defendant was already in court and had 
received notice by the summons and complaint. To same 
effect, see Lee v. Thornton, 171 N. C. 209, 88 S. E. 232; 
Solomon v. Bates, 118 N. C. 311, 316, 24 S. E. 478. 

Principle of the section stated in State v. McCanless, 
193 GN Ge 2005 SG San ty sos Le 

Cited in Pender County v. King, 197 N. C. 50, 56, 147 
Suv bh. 695. shutordov.s  varprouch, 198 N.C. 5, 1505S. 
618; Shemwell v. Lethco, 198 N. C. 346, 348, 151 S. E. 729. 


§ 1-133. Grounds not appearing in complaint.— 
When any of the matters enumerated as grounds 
of demurrer do not appear on the face of the com- 


plaint, the objection may be taken by answer. 
(Revue at te Code, so 241s CC. Pog. is: CAS, 


swale) 
Cross Reference.—As to grounds for demurrer, see § 
1-127. 
Controverting Allegations of Complaint. — Where the 


defendant controverts the truth of the allegations contained 
in the complaint, this must be done by an answer and not 
by a demurrer. Laney v. Hutton, 149 N. C. 264, 62 S. E. 
1082. 
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Pendency of Another Suit. — Where another action is 
pending for the same cause and between the same parties. 
which fact does not appear on the face of the complaint, 
the objection may be taken by answer. Cook v. Cook, 
159 N. C. 46, 47, 74 S. E. 639; Allen v. Salley, 179 N. C. 
147, 101 S. B. 545. It is a ground of demurrer, if it appears 
on the complaint. See ante, section 1-127, clause 3, and 
annotations, 

This rule was followed in State v. Gant, 201 N. C. 211, 
229, 159 S. E. 427; Thompson v. Virginia, etc., So. R. Co., 
216 N. C. 554, 6 S. E. (2d) 38; Johnson v. Smith, 215 N. 
On co2e Ss Sh) (2d) i834: 

Defect of parties which does not appear on the face of 
the complaint must be taken advantage of by answer, 
otherwise it will be deemed as waived. Lunn v. Shermer, 
93 N. C. 164, 167. See the next section. 

But where the defect does appear on the face of the 
complaint, it is a ground of demurrer and cannot be taken 
advantage of in any other way. Burns v. Ashworth, 72 
N. C. 496. 

Stated in Cheshire v. First Presbyterian Church, 220 N. 
C. 393, 17 S: E. (Cd) 344. 

Cited in Hawkins v. Carter, 196 N. C. 538, 541, 146 S. E. 
231; Murchison Nat. Bank v. Broadhurst, 197 N. (C365; 
148° S.) B 452: ; 


§ 1-134. Objection waived.—lIf objection is not 
taken either by demurrer or answer, the defend- 
ant waives the same, except the objections to the 
jurisdiction of the court and that the complaint 
does not state facts sufficient to constitute a 
cause of action. (Rev., s. 478; Code, s. 242; C. C. 
Pi,°s. 99; C.18..,518:) 


See note under § 1-127. 

In General.—The similar section of the N. Y. Code means 
that when objection is not taken by demurrer, when that 
mode is proper, or by answer in cases where that is the 
appropriate method, it is waived. 13 Ne Ye doz: 

When the objection is one proper to be raised by demur- 
rer, the defendant waives it by raising the objection by an- 
swer.. 9 Hlow, 246; 37 (N. Y. 372; 13 How. 207: 

Exceptions Not Waived—Motion to Dismiss at Any 
Time. — As to the two exceptions mentioned in this sec- 
tion there can be no waiver, and objections may be made 
at any time. Johnson v. Finch, 93 N. C. 205, 208. Halstead 
vy. Mullen, 93 N. C. 252, 255; Gurganus v. McLawhorn, 212 
N. C. 397, 193 S. E. 844; Raleigh v. Hatcher, 220s NaC: 
61s. 18) S. 2b. (2d)! 207° 

Same—In the Supreme Court. — The want of jurisdiction 
and the failure of the complaint to state facts sufficient to 
constitute a cause of action cannot be waived and may be 
taken advantage of at any time even in the Supreme Court. 
Hunter v. Yarborough, 92 N. C. 68, 70; Tucker v. Baker, 
86 N. C. 1; Clements v. Rogers, 91 N. C 63, 64; Knowles 
vy. Norfolk, etc., R. Co., 102 N. C. 59, 62,9 S. EB. 7; Ra- 
leigh v. Hatcher, 220 N. C. 613, 18 S. E. (2d) 207. 

Defective Statement and Defective Cause Distinguished. 
—A defective statement of a good cause of action must be 
taken advantage of by demurrer, and will be deemed to 
have been waived or cured unless so taken; but a state- 
ment of a defective cause may be taken advantage of by 
a motion to dismiss at any time even in the Supreme 
Court; or the court may dismiss the action of its own 
motion. Cook v. American Exch. Bank, 129 N. Cc. 149, 
153, 39 S. E. 746; Baker v. Garris, 108 NaeCee218) 2192305 
13 Sip ree 

The second exception mentioned in this section applies 
to complaints that fail “to state facts sufficient to consti- 
tute a cause of action,” or in other words when it appears 
therefrom that the action will not lie. The other objec- 
tions must be raised by demurrer or answer in proper 
time, or else they will be deemed waived. Halstead v. 
Mullen, 93 N. C. 252, 255. 

In Garrett v. Trotter, 65 N. C. 430, 435, the court used 
the following illustrative language which explains the 
nature of the two exceptions referred to in this section; 
“The counsel for the defendant, and his Honor, fell into 
error by not adverting to the distinction above referred to, 
between a defective statement of a cause of action and a 
statement of a defective cause of action. There is a like dis- 
tinction between a defect of jurisdiction in respect to the sub- 
ject of the action, and a want of jurisdiction in respect to the 
person; for illustration: Action in a Superior Court upon a 
note for less than $200; here, there is a defect of jurisdiction 
in respect to the subject of the action; it cannot be helped by 
waiver, consent, amendment or otherwise, and the sooner 
the preeveding is stopped the better. Action in the county 
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of Orange, against the Charlotte and Columbia Railroad 
Company; here is a want of jurisdiction in respect to the 
person, which may be waived by consent, or by making 
full defense or pleading by an attorney of the Court.” 

The failure of a complaint in an action for nondelivery 
of cotton to allege readiness and ability to pay is a de- 
fective statement of a good cause of action. Blalock v. 
Clark, 133 N. C. 306, 45 S. E. 642. 

Lack of Jurisdiction.—The defendant by filing an answer 
to the complaint in the Superior Court did not waive his 
right to demur ore tenus to the complaint on the ground 
that the court had no jurisdiction of the action and that the 
complaint does not state facts sufficient to constitute a 
pu of action. Finley v. Finley, 201 N. C. 1, 3, 158 S. E. 
49. 

A court has only that jurisdiction granted it by the Con- 
stitution and by statute, and it cannot acqtére jurisdiction 
by waiver or consent, and objection to the jurisdiction may 
be taken at any time during the progress of the action. 
McCune v. Rhodes-Rhyne Mfg. Co., 217 N. C. 351, 8 S. 
EB. (2d) 219. 

Defect of Parties.—The defect of nonjoinder of a plaintizt 
unless availed of by d.-iurrer or by plea shall be deemed 
to have been waived. Lewis v. McNatt, 65 N. C. 63. The 
general rule is that defects of parties must be raised by 
demurrer or answer. Usry v. Suit, 91 N. C. 406, 414; 
Godwin v. Jernigan, 174 N. C. 76, 93 S. E. 443; Knowles v. 
Norfolks jeter, (Ro iCos, L0ZeINa Combos no2 ONS. Be ee vizzall 
v. Ruffin, 118 N. C. 69, 71, 23 S. EB. 927. See ante, section 
1-127, cl. 4, and annotations. 

Same—Legal Capacity to Sue. — A demurrer ore tenus 
to the complaint upon the ground of defect of parties, or 
that the plaintiff did not have the legal cajsacity to sue, 
will not be sustained, as such defense is deemed waived 
unless taken by a written answer or demurrer. Kochs 
Co, iw. Jackson; 156. N: Cy "326, 72) S. "Bs 3822) "See: also; 
Fisher v. Traders’ Mut. Life Ins. Co., 136 N. C. 217, 220, 48 
S. E. 667. See also, ante, sec. 1-127, cls. 2 and 4, and an- 
notations thereto. 

Arrest of Judgment for Defective Causes. — The pro- 
visions of this section as regards complaints which de 
not contain tacts sufficient to constitute a cause of action, 
are satisfied by arresting the judgment in cases where they 
apply. Love v. Commissioners, 64 N. C. 706. 

Premature Institution of Action. — In an action against 
an executor the objection that the action is prematurely 
commenced should be set up by the defendant in his an- 
swer. Clements v. Rogers, 91 N. C. 63, 64. 

Demurrer after Answer. — A demurrer to the jurisdic- 
tion of the court or that the complaint does 
facts sufficient to constitute a cause of action, may be 
entered after answer filed, and the principle upon which 
it is ordinarily required that the answer be first with- 
drawn with leave of the court before demurring to the 
complaint, does not apply. Cherry v. Atlantic Coast Line 
Re Ge. 185° N.C. OOS iG sie. 192. 


Demurrer ore tenus does not lie where answer has been 
filed and the demurrer does not raise objection to the 
jurisdiction or that complaint does not state facts suffi- 
cient to constitute a cause of action. Roberts v. Gro- 
Sanwa WN. Ce30, chasse Ee Ged) uses 

Applied in Miller v. Roberts, 212 N. C. 126, 193 S. E. 286; 
Hanes Funeral Home v. Spencer, 214 N. C. 702, 200 S. E. 
397; Jones v. Jones Lewis Furniture Co., 222 N. C. 439, 
23 S. E. (2d) 309. ; 


Cited in Morris v. Cleve, 197 N. C. 253, 258, 148 S. B 
253; Roebuck v. Short, 196 N. C. 61, 144 S. EB. 515; Tal- 
lassee Power Co. v. Peacock, 197 N. C. 735, 737 150'S E 
510; Mountain Park Institute v. Lovill, 198 N. rat 642, 153 
S. E. 114; Begnell v. Safety Coach Line, 198 N. C. 688, 691 
153 S. E. 264; Brewer v. Brewer, 198 N. C. 669, 671. 153 
S. E. 163; Bechtel v. Bohannon, 198 N. C. 730, 153 § E 
316; Carpenter v. Boyler, 213 N. C. 432, 196 S. E. 850. ais 


not state 


Art. 15. Answer. 


§ 1-135. Contents.—The answer of the defend- 
ant must contain— 


4 


i. A general or specific denial of each ma- 
terial allegation of the complaint controverted by 
the defendant, or of any knowledge or informa- 
tion thereof sufficient to form a belief. 

2. A statement of any new matter constituting 
a defense or counterclaim, in ordinary and con- 
cise language, without repetition. (Revy., s. 479: 
Code :4.0248¢ Cx Cy Ps 's291005 Cax-Srosiey ; 
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I. In General. 
II. Denials. 
A. General and Specific Denials. 
B. Denial of Information or Knowledge. 
II. New Matter in Defense. 


Cross Reference. 
As to contents of complaint, see § 1-122, 
See note under § 1-137. 


I. IN GENERAL. 


Any Defense Available under Old System, Available un- 
der the New.—Under the Code the defendant may avail 
himself of any defense that would have been available un- 
der the old mode of procedure, either legal or equitable. 
Clark v. Clark, 65 N. C. 655, 660. 

Must State Facts. — The answer, like the complaint, 
must state facts upon which the validity of the defense 
rests. An averment of a general principle of law will not 
do. Knight v. Killebrew, 86 N. C. 400, 403. 

Statement in Plain and Intelligible Manner. — The de- 
fendant must state his grounds of defense in a plain, strong 
and intelligible manner. McLaurin vy. Cronly, 90 N. C. 
50, 52. 

Precision and Particularity in Alleging Defenses. — The 
defendant’s defense must be alleged with the same preci- 
sion and certainty as if alleged in a complaint. American 
Nat. Bank v. Hill, 169 N. C. 235, 85 S. E. 209. 

Although an answer to a complaint in an action on a 
note does not set out the allegations of fraud with that 
particularity that the rules of pleading ordinarily require, 
yet, if it seems intended to raise a serious question of 
fraud, it will not be stricken out as frivolous, for, if filed 
in good faith, the defendant is entitled to have the facts 
alleged in it either admitted by demurrer or tried by a 
jury. Campbell v. Patton, 113 N. C. 481, 18 S. E. 687. 

Allegata and Probata Must Correspond. — No defense 
which is not set up in the answer may be introduced at 
terms and proved. The rule that the allegata and probata 
must correspond prevails as much under the Code as under 
the old system. McLaurin v. Cronly, 90 N. C. 50. 

Stated in Bourne v. Board of Financial Control, 207 N. 
eyo. 178,° 176 *S: EB... 306. 

Cted in Jeffreys v. Hocutt, 195 N. C. 339, 344, 142 S. 
E. 226; Shemwell v. Lethco, 198 N. C. 346, 348, 151 S. E. 
729; Hutchins v. Mangum, 198 N. C. 774, 775, 153 S. E. 409; 
Patterson v. Southern Ry. Co., 214 N. C. 38, 198 S. E. 364; 
Shore v. Shore, 220 N. C. 802, 18 S. E. (2d) 353; Sayles 
yw. Loftis, 217 N. C. 674, 9 S. BE. (2d) 393. 


II. DENIALS. 


A. General and Specific Denials. 


Old General Issue and Denials under the Code. — One 
principal object of the new system was to abolish or ite; 
strict the use of the general issue; to require of plaintiffs, 
as far as it was practicable, a statement of the facts as 
they were, and not according to their legal effect; and 
thus both to enable and to require -defendants to specify 
the particular facts which they intended to controvert. To 
permit a denial of the facts of the complaint en masse, 
would be to lose this object and to allow and extend, at 
least where the answer is not under oath, and abuse the 
general issue, which formerly existed. It would seem also 
to ignore the requirements that the denial shall be of each 
material allegation. The requirement seems to demand 
that the defendant should separately answer each material 
allegation by a general denial either of the whole allega- 
tion (not the whole complaint), or by a specific denial of 
some selected and specific par: of the allegation. Heyer v. 
Beatty, 76 N. C. 28, 30. 

Nature of Denials under the Code and Purpose Thereof.— 
The denials referred to in this section may be a general 
denial—that is that the allegation is not true, or specific— 
that is, that. it is true in some respects but not true in 
others. The purpose is to require the defendant frankly 
to deny the truth of the allegations of the complaint, if 
he can, or, if he can not, then to admit the truth of them, 
or to specifically admit the truth of them, so far as they are 
true within his knowledge and deny the truth of the same m 
particular respects, so far as he may be warranted in doing 
so by the facts; and he is further required to state such 
knowledge and information as he may have as to the allega- 
tions sufficient to form a belief. Such denials, admissions and 
statements of facts should be direct, positive and unequivo- 
cal—not argumentative and evasive. Rumbough y. South- 
ern Improve. Co., 106 N. C. 461, 464, 11 S. E. 528. 

A plea by denial simply controverts the material allega- 
tions of the complaint and puts plaintiff to proof; while a 
plea in confession and avoidance sets up new matter, which 
is matter not appearing in the complaint, constituting an 
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affirmative defense, and such new matter must be properly 
alleged in order to give notice that it will be used. Cohoon 
v.. Swain, 216 N. C,,,317,-5 S. B:+(2d) 1. 

General Denial. — It has been repeatedly held that a 
general denial, that “no allegation of the complaint is 
true,” is not a sufficient answer under this section, because 
such a plea may put in one issue several matters of fact, 
some of which are triable by the court, and others by the 
jury. Flack v. Dawson, 69 N. C. 42; Brown v. Cooper, 2&9 
NitGeesee 

Specific Denial. — An answer denying “the truth of the 
averments contained in the first, second, third, fourth, fifth 
and sixth paragraphs of the complaint” (being the number 


contained in the complaint), is a specific denial of each 
allegation and a_ sufficient compliance with this section. 
Brown y. Cooper, 89 N. C. 237. 

Effect of Failure to Deny. — If an allegation in the 


complaint is not denied in the answer, it is admitted, and 
is as effectual as if found by a jury. Bonham v. Craig, 
80 N. C. 224. 

Where the only controverted fact has no bearing on the 
rights of the parties, judgment may be rendered on the 
pleadings upon the facts admitted. Jeffreys v. Boston Ins. 
Co., 202 N. C. 368, 162 S. E. 761. 


B. Denial of Information or Knowledge. 


Denial of Both Knowledge and Information Necessary.— 
A denial of knowledge without a denial of information suffi- 
cient to form a belief is not sufficient to fulfill the re- 
quirement of this section. Durden y. Simmons, 84 N. C. 
555; Fagg v. Southern Bldg., etc., Ass’n., 113 N. C. 364, 
368, 18 S. EB. 655: 

Denial upon Information and Belief. — Where an allega- 
tion in a complaint is within the personal knowledge of the 
defendant, a statement in the answer that he is informed 
and believes that the allegations of the complaint are not 
true, and therefore denies the same, is not, under thig 
section, sufficient to raise an issue. The answer may, how- 
ever, be amended in the discretion of the court. Avery v. 
Stewart, 134 N. C. 287, 299, 46 S. EB. 519. 

An allegation which does not relate to a personal trans- 
action may be denied on information and belief. Grimes 
v. Lexington, 216 N. C. 735, 6 S. E.- (2d) 505. 

Allegations that defendant “denies that it has any knowl- 
edge or information thereof sufficient to form a belief” is 
not an admission of the facts alleged in the complaint but 
is in exact accord with this section and puts plaintiff to 
proof. Campbell v. Peoples Sav. Bank, etc., Co., 214 N. C¢. 
680, 200 S. E. 392. 

An allegation in an answer that defendant has no in- 
formation of facts alleged in a certain paragraph of the 
complaint, and demands proof thereof, is not sufficient to 
put such facts in issue. Woodcock v. Bostic, 128 N. C. 
243, 38 S. E. 881; Fagg v. Southern Bldg., etc., Ass’n, 113 
Nig Cr s04 ion San Fon rOone 

A denial of the allegations of the complaint, made in 
the form prescribed, i. e., of any knowledge or information 
thereof, sufficient to form a belief, being allowed by the 
Code of Civil Procedure, raises, when interposed, a suffi- 
cient issue; and such answer is not subject to the ob- 
jection of being insufficient or frivolous. Farmers, etc., 
Bank vy. Board, 75 N. C. 45. 

However where a complaint alleges a matter to be with- 
in the personal knowledge of defendant an answer “that 
defendant has no knowledge or information sufficient to form 
a belief” stated no defense and was an admission of the 
truth of the allegation of the complaint. Lay Gas Mach. 
Co. vy. Falls, etc., Mfg. Co., 91 N. C. 74. 

In an action on notes given for the price of land, denial 
on information and belief of a count of the complaint al- 
leging that the notes were indorsed for valuable considera- 
tion was sufficient. Willis v. \Villiams, 174 N. C. 769, 94S. E. 
513. 

In an action for specific performance of a lost bond for 
title, which denies that the bond embraces the land in 
controversy according to defendant’s best recollection and 
belief, is sufficient and raises an issue of fact. Conder v. 
Stallings, 161° NS C2117,,.76.S.° E. 627. 


Ill. NEW MATTER IN DEFENSE. 


New Matter Equitable or Legal. — The answer may 
contain new matter in defense whether equitable or legal. 
Bean v. Western, etc., R. Co., 107 N. C. 731, 741, 12 S. E. 
600. 

Matters in’ Justification. — Under the olu system of 
pleading, upon the general issue matter in justification 
could not be proved; it must be pleaded specially. Barker 
v. Burham, 3 Wilson, 368, on pages 370, and 371; Bush v. 
Parker, 1 Bing, N. C. 312; Brown v. Burnett, 5 Cowen, 181; 
1 Chitty on Pl. 501. Under the Code practice the prin- 
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ciple is not changed. A defense which can not be main- 
tained by a denial of the allegations in the complaint, must 
be set up as new matter in the answer. Raynor v. Wil- 
mington Seacoast R. Co., 129 N. C. 195, 198, 39 S. E. 821. 

Time of Existence of New Matter in Defense. — This 
section does not require that new matter constituting a 
defense must exist at the time of the commencement of 
the action, and a defense arising thereafter was recognized 
in Puffer v. Lucas, 101 N. C. 281, 285, 7 S. E.- 734, and in 
the later case of Smith & Co. v. French, 141 N. C. 1, 2 
53 S. E. 435, it was held that, “A coutterclaim connected 
with the plaintiff's cause of action or with the subject of 
the same should not necessarily or entirely mature before 
action commenced, nor even before answer filed.’’ Williams 
v1 Hutton; etc Co., 0164 Ns Ce 216552235 800 Sis 25/eee ue 
hs to this latter conclusion, see section 1-137, class (2) and 
annotations thereto. 


§ 1-136. Debt for purchase money of land denied. 
—If the defendant shall deny in his answer that 
the obligation sued on was for the purchase 
money of the land described in the complaint, it 
shall be the duty of the court to submit the issue 
so joined to the jury. (Rev., s. 480; Code, s. 235; 
1879,.C;). 217-1921, -¢, 45° C. S.osans 

Cross Reference.—See also, § 1-122, paragraph 4. 

Editor’s Note. — The amendment of 1921, substituted the 
words ‘“‘shall deny,’ near the beginning of this section, 
for the word “denies.” 

For a similar provision requiring the plaintiff to state that 
the consideration of debt was the purchase money of land, 
see section 1-122, clause 4. 

Defendant Entitled to Have Issue Determined by Jury. — 
In an action on a note alleged to have been given for the 
purchase money of land, the defendant, if he demands it in 
apt time and tenders an appropriate issue, has the right 
to have the question submitted to the jury as to whether 
or not the note was given for the purchase money of the 
land. Davis v. Evans, 142 N. C. 464, 55 S. BE. 344. 

Waiver of Right of Jury Trial. — Although the defen- 
dant is under this section, entitled to have the issue 
whether the debt sued on was contracted for the purchase 
of land, tried by a jury, yet, if after being duly summoned, 
he fails to appear and answer, he waives that right. Dur- 
ham v. Wilson, 104 N. C. 595, 10 S. E. 683. 


§ 1-137. Counterclaim.—The counterclaim men- 
tioned in this article must be one existing in favor 
of a defendant and against a plaintiff between 
whom a several judgment might be had in the ac- 
tion, and arising out of one of the following 
causes of action: 

1. A cause of action arising out of the con- 
tract or transaction set forth in the complaint as 
the foundation of the plaintiff's claim, or con- 
nected with the subject of the action. 

2. In an action arising on contract, any other 
cause of action arising also on contract, and ex- 
isting at the commencement of the action. (Rev., 
Stee Code, Ss. 244 CiC7 Ves alOle.C, wonoelr) 

I. In General. 

A. Editor’s Note. 
B. General Constructions. 
II. Claims Arising out of Plaintiff’s Demand. 
A. General Rules and Instances. 
B. Time of Existence. 
III. Claims Arising out of Independent Contract. 
A. General Rules and Instances. 
B. Time of Existence. 
IV. Pleading and Practice. 
A. Rules of Pleading. 


B. Non Suit. 
C. Jurisdictional Amount. 
Cross Reference. 

As to duty of jury to render verdict and assess the amount 
of recovery by defendant in the event of successful coun- 
terclaim, see § 1-204. 

See 13 N. C. Law Rev., 86, for annotation. 


I. IN GENERAL. 


A. Editor’s Note. 


Settlement of two independent disputes between the same 
parties in the action was Leyond the conception of the 
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common law system of pleading and practice. Claims in 
favor of defendant arising out of the same transaction ag 
sued upon by the plaintiff, for example a breach of war- 
ranty of soundness of personalty sold to the defendants, 
in an action by the plaintiff upon the purchase price of 
the property sold, could be set up to defeat plaintiff’s claim, 
and this was known as recoupment. The characteristic 
features otf recoupment were (1) that the defense must 
arise out of the plaintiff’s action on which it is based, (2) 
it need not be liquidated, (3) could not be used against 
sealed instruments, (4) and could not be an equitable de- 
fense, and (5) no recovery over be had thereon. 

While those claims of the defendant which arose out of 
the same transaction were available in the same action by 
way of recoupment, subject to the features just enumer- 
ated, the defendant could not avail himself of any claim 
which he might have against the plaintiff and which arose 
out of a different transaction, and had to bring an inde- 
pendent action therefor. But the inefficiency involved in 
this method of procedure and the injustices resulting there- 
from soon lead to the enactment of the statute of set-off, 
under which liquidated claims arising out of different trans- 
actions could be availed of by the defendant against the 
plaintiff’s demand in the same action. As in the case of 
recoupment, no recovery over the plaintiff’s claim could 
be had. Another distinction of defenses available by way 
of counterclaim and those available by way of set-off con- 
sisted in the fact that in the former case if the defenses 
were not pleaded in the same action it was concluded and 
could not be made the subject of an independent subse- 
quent action; whereas in the latter case it was optional 
with the defendant to avail himself of his claim, so that in 
case he did not avail himself in the same action, an independ- 
ent subsequent action could be maintained thereon, 

The effect of the Code is to consolidate the common law 
recoupment and the statutory set-off, by abolishing all 
differences that existed between them, by treating the two 
under the name of counterclaim, with a liberal tendency in 
favor of the defendant. 

The consequence of this consolidation is to enable the 
defendant to avail himself of his claim in the same action, 
whether such claim arises out of the same transaction, or 
different transactions, and whether or not it exceeds the 
claim of the plaintiff, as recovery for the excess is now 
permissible. 

Cited in Shemwell v. Lethco, 198 N. C. 346, 348, 151 S. 
E. 729; English Drug Co. v. Helms, 199 N.-C. 755, 757, 
155. S; B.(871; Shore -v. Shore,9220) IN. (Ge 8025 18S. aed) 
353 (dis. op.); Sineath v. Katzis, 219 N. C. 434, 14 S. E. 
(2d) 418 (dis. op.). 


B. General Constructions. 

Liberal Construction.—This section is very broad in its 
scope and terms, and should be liberally construed by the 
court in furtherance of the most desirable and _ beneficial 
purpose for which it is enacted. Smith v. French, 141 N. 
CPrl, 6,753 Sask? 435s omith sve, Young sBross 09 eNom @uce4, 
226, 13 S. E. 735; Garrett v. Love, 89 N. C. 205, 207. 

This section on counterclaim is very broad in its scope 
and terms, is designed to enable parties litigant to settle 
well-nigh any and every phase of a given controversy in 
one and the same action, and should be liberally construed 
by the court in furtherance of this most desirable and ben- 
eficial purpose. Bourne vy. Board of Financial Control, 207 
INCA 708) 17828176" Saeiess0G: 

While this section must be liberally construed, its rea- 
sonable restrictions must nevertheless be observed in the in-/ 


terest of orderly judicial investigation. Manufacturers, 
etc., Finance Corp. v. Lane, 221 N. C. 189, 19 S. E. (2d) 
849. 


More Comprehensive Than the Old Set-Off.—The counter- 
claim, in an action on contract, embraces not only matter 
that under the old practice was termed a set-off, but every 
other cause of action arising out of contract, whether legal 
or equitable, between the plaintiff and defendant. Where 
there are more than one plaintiff or defendant it is further 
extended so that not only mutual debts between the plain- 
tiffs and defendants, but every claim by the defendants, or 
any one of them, against the plaintiffs, or any of them, be- 
tween whom a several judgment might be had in the action, 
is embraced. Neal v. Lea, 64 N. C. 678. 

Subject to the limitations expressed in this section, a 
counterclaim includes practically every kind of cross-de- 
mand existing in favor of defendant against the plaintiff in 
the same right, whether said demand be of a legal or an 
equitable nature. It is said to be broader in meaning than 
set-off, recoupment, or cross-action, and includes them all, 
and secures to defendant the full-relief which a separate ac- 
tion at law, or a bill in chancery, or a cross-bill would have 
secured on the same state of facts. Smith v. French, 141 N. 
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C. 1, 7, 53 S. E. 435, followed in Aetna Life Ins. v. Griffin, 
200 N. C. 251, 253, 156 S. E. 515; Bourne v. Board of Finan- 
cial Control, 207 N. C. 170, 178, 176 S. E. 306. 

There is no reason to continue the plea in bar as the 
limited common-law prototype of modern counterclaim, 
since this section gives full relief by admitting demands of 
that character as counterelaims at their full value, which 
the common law did not. Manufacturers, etc., Finance 
Corp. v. Lane, 221 N. C. 189, 198, 19.S. E. (2d) 849. 

Enumeration of Grounds Exclusive——A defendant cannot 
set up as a defense or counterclaim any and every cause of 
action he may have against the plaintiff. He may set up 
only such causes as counterclaims, that fall within one ot 
the subdivisions of this section. Byerly v. Humphrey, 95 
NeeC. 151. 

Criterion to Determine a Valid Counterclaim.—The crite- 
rion, for determining whether a defense set up can be main- 
tained as a counterclaim, is whether there is a cause of ac- 
tion upon which the defendant might have sustained a suit 
against the plaintiff; and if there is, then such cause of ac- 
tion is a counterclaim. Battle v. Thompson, 65 N. C. 406, 
4u8. 

Payment and Counterclaim Compared. — A payment pro 
tanto extinguishes the debt eo instanti and is itself thereby 
extinguished, so that neither remains any longer the sub- 
ject of an action. On the contrary, a counterclaim which 
now includes a set-off, is the assertion by the defendant of 
an independent demand which might be maintained in an 
independent action. Gener2zl Elect. Co. v. Williams, 123 N. 
51, of S.) E. 288. 

Cannot Be Set against the State.—A person, indebted to 
the State and sued on such indebtedness, cannot offer as a 
set-off or counterclaim the indebtedness of the State to him. 
The reason being that a counterclaim is allowed to avoid 
circuity of actions, and as none of its citizens can bring suit 
against the State, the counterclaim is not permissible. 
Battle v. Thompson, 65 N. C. 406. 

With a few exceptions, growing out of public policy, the 
rules of law which apply to the government and individuals 
are the same. McKnight v. United States, 98 U. S. 179, 186, 
aoeiy. 2d, 115, 

Waiver of Exemption by United States.—Although direct 
suits cannot be maintained against the United States, yet, 
when the United States institutes a suit, they waive their 
exemption so far as to allow a presentation by the defend- 
ant of set-offs, legal or equitable, to the extent of the de- 
mand made or property claimed. The Siren, 7 Wall. 152, 154, 
19 I. Ed. 129; United States v. Ringgold, 8 Pet. 150, 8 L. 
Ed. 899. 


Against an Action for Tax.—A set-off is not pleadable to 
an action for recovery of taxes. Wilmington v. Bryan, 141 
eee. 666,681, 54 S. E.. 543. 

Equitable Counterclaim.—An equitable cause of action may 
be set up as a counterclaim against a legal cause of action. 
Dempsey v. Rhodes, 93 N. C. 120, 127. 

Counterclaim Where Lien upon Property Involved.—In an 
action upon a contract, though a lien upon property is in- 
volved, it is competent for the defendant to extinguish the 
debt. due from him, by a proof of counterclaim. Poston v. 
Rose, 87 N. C. 279. 


Il. CLAIMS ARISING OUT OF PLAINTIFF’S DEMAND. 


A. General Rulcs and Instances. 


Counterclaim for Independent Tort Not Allowed.—Under 
this section a counterclaim is not permissible for a distinct 
and independent tort, and applying the principle, in an act- 
tion to recover a tract of land alleged to belong to the plain- 
tiff, a counterclaim for a trespass by the plaintiff on a dif- 
ferent tract of land belonging to defendant is not maintain- 
able. Louisville, etc., R. Co. v. Nichols, 187 N. C. 153, 155, 
20S, E.. 819. 


Same—But Permissible if it Grows Out of Same Transac- 
tion.—The contention that a tort can not under any circum- 
stances constitute a counterclaim although “connected with 
the subject of the action’? contained in the complaint is un- 
founded. The contrary is decided in Walsh v. Hall, 66 N. 
C. 233, and Bitting v. Thaxton, 72 N. C. 541; Lee v. Eure, 
oN. C. 5, 9. 


Tort against Contract Claim.—If it arises out of the 
Same transaction or is connected with the subject of the ac- 
tion, a tort claim may be pleaded as a counterclaim against 
a contract claim. McKinnon vy. Morrison, 104 N. C. 354, 
360, 10 S. E. 513; Smith v. Old Dominion Bldg., etc., Ass’n, 
119 N. C. 257, 26 S. E. 40; Branch v. Chappell, 119 N. C. 81, 
25 S. E. 783. The same rule applies to tort claims as against 
tort actions. Branch y. Chappell, supra. 

Damages for slander cannot be set up as a counterclaim 
to an action for debt. Merritt Milling Co. v. Finlay, 110 
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N. C. 411, 15 S. E. 4; Weiner v. Equel’s Style Shop, 210 N. 
C. 705, 188 S. EB. 331. 

A demurrer to a counterclaim sounding in tort not aris- 
ing out of the contract sued upon, and not connected with 
the same subject matter, is properly sustained under this 
section. Hoyle v. Carter, 215 N. C. 90, 91, 1 S. E. (2d) 93. 

Contract against Tort Claim.—In giving effect to this 
clause it has been held that not only the defendant could 
plead a counterclaim grown out of the contract sued on, 
but that where action is brought for what would have been 
formerly denominated a tort, the defendant may set up a 
claim arising out of contract, if it also arises out of the 
same transaction or vice versa. Bitting v. Thaxton, 72 N. 
C. 541; Walsh v. Hall, 66 N. C. 233. Smith v. Young Bros., 
109: N. C,2245 (226.015 eSiy iy. 730: 

Contract against Contract Claims Arising Out of Same 
Transaction.—In an action upon a promissory note given in 
pursuance of a contract for the sale by payee of a specific 
article of merchandise, the maker may set up by way of 
counterclaim that the article furnished was not in com- 
pliance with the contract of sale, and that he was thereby 
damaged. Patapsco Guano Co. v. Tillery, 110 N. C. 29, 14 
Soy, 10395 

Recovery of Excess.—See section 1-204 and _ the 
thereto; particularly the Editor’s note. 

Same—In Tort Action.—If a person be sued in tort, he 
may, under this section, set up a counterclaim for any dam- 
ages arising out of the same transaction disclosed in the 
complaint, and if his damages exceed those of the com- 
plaint he is entitled to a judgment for the excess. Bitting v. 
Thaxton, 72 N. C. 541; McKinnon v. Morrison, 104 N. C. 
354, 10 S. E. 513; Brown v. Brown, 121 N. C. 8, 10, 27 S. E. 
998. 

Nature of Transaction Not Determined by What Plain- 
tiff Calls His Action—When the plaintiff files his complaint, 
setting forth the ‘‘transaction,” whether it be a tort or a 
contract, the defendant may set up any claim which he has 
against the plaintiff, connected with the transaction set up 
in the complaint. In this state there being only one form 
of action, when the plaintiff states the “transaction” in his 
complaint he cannot by calling it one name or another—as 
tort or contract—cut off the defendant’s counterclaim grow- 
ing out of the same transaction. It is the transaction that is 
to be investigated, without regard to its form or name. 
Walsh v. Hall, 66 N. C. 233; Bitting v. Thaxton, 72 N. C. 
541, 549. 

What Constitutes “Subject of the Action’’—Example.— 
In an action for trespass for wrongful entry on land and 
cutting timber, the defendants filed a counterclaim, alleging 
that the plaintiffs had wrongfully raised a dam and caused 
water to back on defendant’s land, which was part of the 
land described in the complaint as that on which the alleged 
trespass had been committed: Held, that the subject of the 
action was the trespass committed, and not the land, and 
hence the counterclaim was not connected with the cause of 
action, and hence it was not permissible. Bazemore v. 
Bridgers, 105 N. C. 191, 10 S. E. 888. 

What Constitutes ‘‘Arising Out of Same Transaction” Ex- 
amples.—Where the cause of action alleged was an obstruc- 
tion placed by the defendant on the upper edge of his land, 
and the counterclaim attempted to be set up was that the 
plaintiff had placed an obstruction on the lower edge of 
his own land, it was held that these were two separate and 
distinct torts, and that the latter did not ‘‘ arise out of the 
transaction set forth in the complaint,’ nor was it ‘‘con- 
nected with the subject of the action.” Street v. Andrews, 
115: NiC. 4175) 422. 20'S. E,450: 

An action for damages resulting from an automobile col- 
lision does not abate upon the death of the defendant, but 
may be continued upon the joinder of defendant’s personal 
representative as a party, and the personal representative 
may set up therein a counterclaim for damages for the death 
of her intestate arising out of the same accident. Johnson 
oe Sinith esi Nene Soc. eon, (2d). 854. 

Same—Breach of Warranty of Soundness. — In an action 
for the specific recovery of a horse, the defendant pleaded 
as a counterclaim, that the plaintiff sold the horse to the 
defendant, and, at the time of the sale, warranted that it 
was sound, which warranty was false, and in consequence 
of which the defendant had been damaged; Held, that the 
counterclaim arose out of the transaction set out in the 
complaint and was properly pleaded as a counterclaim. 
Wilson v. Hughes, 94 N. C. 182. 


Same—Action for Libel and Counterclaim for Slander.— 
Where the plaintiff sued the defendant for libel, and the 
defendant set out as counterclaim slanderous words uttered 
by the plaintiff, it was held that the counterclaim did not 
fall within the first subdivision of this section. Knott v. 
Burwell, 96 N. C. 272, 273, 2 S. E. 588. 


notes 
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Same—Counterclaim for Malicious Prosecution—Whereé 


plaintiff instituted action alleging that defendant had formed 
a dummy corporation to which he had transferred all his 
assets, including chattels on which plaintiff had liens, was 
collecting money on conditional sales contracts which he 
was wrongfully refusing to pay over to plaintiff, and was 
dissipating and jeopardizing the assets of the business, and 
defendant set up a counterclaim alleging want of good faith 
on the part of plaintiff in maintaining and prosecuting the 
action and the ancillary remedies and that such wrongful 
acts had damaged defendant in a large sum, it was held 
that the counterclaim did not arise out of the transaction 
set out in the complaint and was not connected with the 
subject of plaintiff’s action within subsection 1, and there- 
fore plaintiff’s demurrer to the counterclaim was properly 
sustained. Manufacturers, etc., Finance Corp. v. Lane, 221 
INL C189) io oy. (2d)! 849: 


B. Time of Existence. 


See post, this note, ‘Time of Existence” III, B. 

The counterclaims referred to in this clause must be 
existent and continue to exist between the same parties in 
the same right at the time they are offered and they must 
be due at the time the answer is filed, that is, not demands 
to become due in the future, but they need not be due at 
the time of commencement of the action. And they must 
arise out of the same contract or transaction which is the 
foundation of plaintiff’s claim, or they must be connected 
with the subject of the action that is, generally speaking, 
the interest involved in the litigation, and very frequently 
this is the property itself. Smith v. French, 141 N. C. 1, 
8, 53 S.-E. 435. 


III. CLAIMS ARISING OUT OF INDEPENDENT 
CONTRACT. 


A. General Rules and Instances. 


Relation to Original Cause.—This section goes beyond the 
common-law pleading and practice, and under its provi- 
sions a defendant in an action on contract may file a coun- 
terclaim arising on a contract unrelated to the cause of 
action sued on when the required mutuality exists, so that 
two independent disputes between the parties may be settled 
in one action. Bourne vy. Board of Financial Control, 207 
IN. G70; 7655, 306. 

Need Not Arise out of Same Transaction.—Under this 
clause a counterclaim need not arise out of the same trans- 
action if it existed at the commencement of the action. 
Brown v. Carter, 111 N. C. 183, 186, 15 S. E. 934; Bitting v. 
Thaxton, 72 N. C. 541, 549. 

Must Be a Debt—Tax Not a Debt.—A counterclaim or 
set-off is a defense to an action, and exists only in favor of 
a defendant under this subdivision. Ii arises when the de- 
mand, both of the plaintiff and the defendant, is a debt, 
arising out of contract and existing at the commencement 
of the action. A tax is not a debt. Gatling v. Commis- 
sioners, 92 N. C. 536. 

Store Account against Action for Services of Minor.—In 
an action to recover for services of minor children, a 
counterclair. of a store account against plaintiff which had 
been assigned to defendant, is proper under this clause. 
Lynn v. Stanly Creek Cotton Mills, 130 N. C. 621, 41 S. E. 
877. 

Action on Note by Bank Deposit Counterclaimed. — A 
depositor in a bank may set off amounts due him as de- 
posits in an action by the bank egainst him to recover on 
a promissory note. Graham y. Proctorville Warehouse, 189 
NG bscyla, Se 040, 

Share in Stock against Indebtedness upon Note.—Where 
a bank was in course of liquidation, and a stockholder was 
indebted to the bank by a note secured by a pledge of stock, 
his supposed share in ‘he assets was held not to be available 
as a set-off, legal or equitable, in a suit upon the note. 
First Nat. Bank v. Riggins, 124 MN. C. 534, 32 S. E. 801. 

Damages for Assault in Action or Note.—Damages for 
an alleged assault by an officer in taking goods under 
claim and delivery or false arrest by him, cannot be main- 
tained as a counterclaim in an action upon a note given 
by the defendant to the plaintiff for fertilizer sold to him, 
as it does not arise out of, and is not connected with the 
subject-matter of the action, and does not accrue until 
after the commencement of the main action. Godwin v. 
Kennedy, 196 N. C. 244, 145 S. E. 229. 

Damag-_s for Slander of Title in Action to Establish Ti- 
tle.—Where the plaintiffs’ action is to establish their title 
to and recover possession of mineral interest in a de- 
scribed 5-acre tract of land, and defendants set up as a 
counterclaim damages alleged to have been caused by the 
plaintiffs’ slander of their title in 500-acre tract: Held, 
the cross-action alleged is for damages founded upon a 
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tort, and not on contract, and does not fall within the equi- 
table principle of a suit to quiet title, under the provision, 
of this section and §§ 1-135, 1-138, and a demurrer thereta 
is good. Thompson vy. Buchanan, 195 N. C. 155, 141 S. E. 
580. 

An unpaid judgment in favor of a party to an action 
rendered previously to the commencement of the present 
action is in legal effect a contract upon which a counter- 
claim may be pleaded in an action by the opposing party 
brought against him to recover on a promissory note 
McClure v. Fulbright, 196 N. C. 450, 146 S. E. 74. 

Liability on County Treasurer’s Bond against Past Due 
County Bonds.—Where defendants were indebted to plain- 
tiff county as principal and sureties on the bond of the 
county treasurer for funds of the county which the treas- 
urer had not accounted for because of the failure of the 
bank in which the funds were deposited, it was held that 
the defendants were entitled to offset their debt to the 
county with past-due county bonds owned by them, since 
the respective obligations of the county and defendants 
arose out of contract, and either party might have recovered 
judgment against the other on their respective obligations, 
and the county’s obligation to defendants existed prior ta 
the institution of the action. Swain County vy. Welch, 208 
NN. Cy £439,181 §S.0 Bs 821. 

Where a corporation gives its note to its president to 
secure him against any loss he might sustain by reason of 
his endorsement of the corporation’s notes, and the presi- 
dent transfers the note to a third person, who brings suit, 
the corporation may not set up as a counterclaim in the 
action indebtedness due the corporation by the president. 
Wellons v. Johnston, 196 N. C. 94, 144 S. E. 521. 

Where the owner of lands living thereon abandons his 
wife and children, and leaves the state, and _ his 
wife and minor children without support, and another took 
and supported them and has purchased the lands from the 
purchaser under an execution sale, taking deed with full 
covenants and warranty of title, upon the return of the 
execution debtor and his successfully maintaining his suit 
to have the deeds declared void: Held, the one who took 
and supported them is entitled in the settlement to the 
moneys he has reasonably expended for the support and 
maintenance of the wife and children, and this may be set 
up as a counterclaim against a recovery for the rents and 
profits, and judgment may be rendered in the same action. 
Jeffreys v. Hocutt, 195 N. C. 339, 142 S. E. 226. 


B. Time of Existence. 


See paragraphs under preceding analysis line. 

In General.—The requirement restricting a counterclaim 
to one that exists at the time the action was commenced 
is only stated in reference to the class of counterclaims de- 
scribed in this clause. Such is the law, for the very just 
and obvious reason that, when a plaintiff rightfully sues a 
defendant who owes him at the time the action is com- 
menced, he shall not be put in the wrong and subjected to 
costs by allowing defendant to buy up claims sufficient or 
more than sufficient to off-set his debt. But this limitation 
Is not expressed with reference to counterclaim in the first 
clause of this section. Smith v. French, 141 N. C. rE peas 
S. E. 535. See also, Griffin v. Thomas, i28 N. C. 310, 38 S. 
E. 903; Bank v. Wilson, 124 N. C. 561, 570, 32 S. E. &89; 
Riddick vy. Moore, 65 N. C. 382, 385. 


Under this section a counterclaim must exist at the com- 
mencement of the action. The defendant “is not obliged to 
set up such counterclaim. He may omit it and bring an- 
other action. He has his election. But when he does set 
up his counterclaim, it becomes a cross-action, and both 
opposing claims must be adjudicated. The plaintiff then 
has the right to the determination of the court of all mat- 
ters brought in issue, and naturally the defendant has the 
same right, and neither has the right to go out of court 
before a complete determination of all the matters in con- 
troversy without or against the consent of the other.” 
McGee v. Frohman, 207 N. C. 475, 480, 177 S. fa rag 

When the answer sets up as a counterclaim a judgment 
against plaintiff which had been purchased by defendant, 
but fails to allege that defendant was the owner of the judg- 
ment at the time of the institution of the action, plaintiff’s 
demurrer ore tenus to the answer will be sustained, even 
in the supreme court on appeal, since it is required that a 
counterclaim not arising out of plaintiff’s claim must be one 
existing at the commencement of the action, Barber v. 
Edwards, 218 N. C. 731, 12 S. E. (2d) 234. 

Collateral Demand against Assignee of Note, — The de- 
fense of set-off has, by this section, been merged in that of 
counterclaim, the effect of which, in one respect, is that a 
defendant is not allowed to off-set the claim of a plaintiff as 
assignee of a note past due when assigned, by showing that 
the assignor was indebted to such defendant at the time of 
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the assignment, unless such counterclaim had attached it- 
self to the note before the assignment. Haywood v. Mc- 
Nair, 19 N. C. 283; Wharton v. Hopkins, 33 N. C. 505; Mc- 
Connaughey v. Chambers, 64 N. C. 284, approved. Neal v. 
Yea, 64 N. C. 678. 

In Neal v. Lea, 64 N. C. 678, it is held that by the proper 
construction of this section, no collateral demand against 
the assignor of a note can be set up against the assignee, 
and “that to make it available, the demand must have at- 
tached itself to the note in the hands of the assignor; for in- 
stance, a payment made to him not entered on the note, 
or a claim, which the assignor had agreed should be taken 
in satisfaction.” The doctrine of Haywood v. McNair, 19 
N. C. 283, was repudiated and that of Borough v. Moss, 10 
B. & C. 558 adopted. Harris v. Burwell, 65 N. C. 584, 585. 

A set-off at law must exist when the plaintiff’s action is 
brought; in equity, every set-off or counterclaim must be 
shown before decree, and this is also the case under the 
Code. Hogan v. Kirkland, 64 N. C. 250, 253. 


IV. PLEADING AND PRACTICE. 


A. Rules of Pleading. 


Allegation of Facts.—The counterclaim must disclose such 
a state of facts as would entitle the defendant to his action, 
as if he was plaintiff in the prosecution of his suit, and 
should contain the substance of a complaint, and contain 
a plain and concise statement of the facts constituting a 
cause of action. There is no formula prescribed and in de- 
termining its effects, its allegations shall be liberally con- 
strued with a view to substantial justice. Battle v. Thomp- 
son, 65 N. C. 406, 408. It is held in the United States Su- 
preme Court that a counterclaim is unavailable unless set 
up by defendant in his pleading. McGowan v. American 
Pressed Tan Bark Co., 121 U. S. 575, 7 S. Ct. 1315, 30 L. 
Ed. 1027. 

Same—Demand of Relief.—Strictly, a counterclaim is a 
cross-action against the plaintiff in which the defendant 
may have affirmative relief; but it must, like a complaint, 
state the cause of action and demand the relief to which the 
defendant alleges he is entitled. Hurst, etc., Co. v. 
Everett, 91 N. C. 399, 400. 

Particularity in Alleging.—A counterclaim is in substance 
a cross-action and it should be set out with the same partic- 
ularity and accuracy requiréd in stating a cause of action 
in the complaint. State v. Scott, 84 N. C. 184, 187. 

For instance a counterclaim which only alleges that the 
plaintiff is indebted to the defendant, without alleging fur- 
ther the nature, extent, and kind of indebtedness, and how 
it arose, is imperfectly pleaded, and should be disregarded. 
American Nat. Bank v. Northcutt, 169 N. C. 219, 8 S. E. 


210. 


Allegation as to Time of Existence. — An answer setting 
up a counterclaim, but which fails to show that the same 
subsisted between the parties when the action was begun, 
or that it arose out of, or was connected with the subject 
of the plaintiff’s action, is demurrable. Reynolds v.. Smath- 
ers, 87 N. C. 24, 25. 

Replication to Counterclaim. — Whenever a counterclaim 
is pleaded the plaintiff must make a replication, or else it 
will be treated as admitted. Davison v. West Oxford Land 
©o., 121 N. C. 146, 28'S. E. 266. 


B. Nonsuit. 


When Counterclaim Is Pleaded, 
Taken.—McGee v. Frohman, 207 N. 


a Nonsuit Cannot Be 
CaS ak U7 Gee oe 


| 327. 


Nonsuit by Plaintiff. — Where a defendant sets up a 
counterclaim which does not arise out of the same trans- 
action as the cause of action of the plaintiff, the plaintiff 
Olmsted v. Smith, 133 N. C. 584, 
45S. B. 953. 

Same—Nonsuit in United States Courts. — It has been 
repeatedly decided that the courts of the United States 


_ have no power to order a peremptory nonsuit, against the 


will of the plaintiff, unless the right is given by a state 
statute in which case it will be followed in that state, or 
unless it is given by a federal statute, or by agreement of 
parties. Meehan v. Valentine, 145 U. S. 611, 618, 12 S. Ct. 
972, 36 L. Ed. 835; Thompson v. Selden, 20 How. 194, 15 
L. Ed. 1001; Elmore v. Grymes, 1 Pet. 469, 7 L. Ed. 224. 
Same—Where Counterclaim Arises out of Same Transac- 
tion—When the defendant pleads, as a counterclaim, a cause 
of action arising out of a contract or transaction set forth in 
the complaint as a foundation of the plaintiff’s cause of 
action, the plaintiff cannot be permitted to take a nonsuit, 
without the consent of the defendant, for the reason that, 
as it is a connected transaction and cause of action, the 
whole matter in controversy between the parties should be 
determined by the one action. But when the counterclaim 
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does not arise out of the same transaction as the plaintiff's 
cause of action but falls under subdivision 2 of this section, 
the plaintiff may submit to a nonsuit. In such case tha 
defendant may either withdraw his counterclaim, when 
the action will be at an end, or he may proceed to try it, 
at his election. Whedbee v. Leggett, 92 N. C. 465, 469. 
Nor can he take a nonsuit where the defendant has acquired 
in an equitable action any other right or advantage which 
he is entitled to have tried and settled in the action. Bynum 
v. Powe, 97 N:. Cs 374, 2. S. E. 170. 

Same—As to Parties Not Necessary. — As to persons 
who are not necessary or proper parties, and who hava 
been joined as defendants, the plaintiff may be permitted 
at any time to enter a nonsuit, or nol pros. notwithstand- 
ing the fact that they have filed answers asserting counter- 


claims and asking for affirmative relief. Lee v. Eure, 93 
INeiGaes: 
Same—Against One of Several Defendants. — And wher« 


there are several defendants against whom the charge ig 
joint and several, there cannot be, at common law, a non- 
suit as to one and verdict against the others, although the 
verdict may be against one and in favor of the others. 
Castle v. Bullard, 23 How. 172, 183, 184, 16 L. Ed. 424. 

Nonsuit by Defendant. — Where the defendant has set 
up a counterclaim as allowed by this section, as to the 
cause of action arising on contract, existing at the com- 
mencement of the action, and not embraced within the first 
subdivision of this section, he may, as a matter of right, 
take a nonsuit thereon at any stage of the trial befcre 
verdict. Cahoon v. Cooper, 186 N. C. 26, 118 S. E. 834. 

But where the defendant’s answer sets up a counterclaim 
arising out of the contract or transaction set forth in the 
complaint as the foundation of the plaintiff’s claim, or 
connected with the subject of his action, existing at the 
commencement thereof, it becomes a cross-action, and both 
opposing claims must be adjusted in the action, and he 
may not take a nonsuit thereon as a matter of right, 
without the plaintiff’s consent. Cahoon v. Cooper, supra. 

Same—After Verdict.—Where the jury have returned their 
verdict into court upon the issue as to defendant’s counter- 
claim, and as to the others except one to which the judge has 
held no response was required, the defendant may not take 
a voluntary nonsuit as to the counterclaim he has set up 
in his answer. Cahoon vy. Cooper, 186 N. C. 26, 118 S. E. 834. 


C. Jurisdictional Amount. 


Jurisdictional Amount for Counterclaims. — As _ to the 
power of court to render judgment in favor of the’ de- 
fendant upon a counterclaim involving an amount exceed- 
ing the jurisdictional amount of the court, see 1 N. C. 
Law Rev. 224; and annotations to section 1-204. 

Same—In Several Counterclaims.—Where several counter 
claims are pleaded in the same action, their aggregate sum 
will be taken as the jurisdictional amount. General Elect. 
Con Nar Walliams,, 123: Ne Coe515 31. S/9.2 288) 

Jurisdictional Amount in Justice’s Court. — The counter- 
claim must be one on which judgment might be had in ac- 
tion, and must therefore come within the jurisdiction of 
the court. It cannot exceed $200 in a justice’s court. Gen- 
eral Elect. Co. v. Williams, 123 N. C. 51, 31 S. E. 288. 


§ 1-138. Several defenses—vThe defendant may 
set forth by answer as many defenses and coun- 
terclaims as he has, whether they are of a legal or 
equitable nature, or both. They must be sep- 
arately stated and numbered, and refer to the 
cause of action which they are intended to answer 
in such manner that they may be intelligibly dis- 
tinguished, (Revy.; s. 482;) Code, s; 245; C.°C. PB. 
s. 102; C. S. 522.) 


Same Certainty as Complaint Required. — The defenses 
in the answer must be as certain as the allegations of the 
complaint, so that the jury may separately determine the 
merits of each issue. See Gossler v. Wood, 120 N. C. 69. 
13s cede Eten Gos 

All matters equitable in their nature should be alleged 
in the pleadings with such reasonable fullness, and par- 
ticularly as to the constituent facts which will enable the 
court to see clearly the character of the equity alleged, 
the purpose of the pleading and the issues raised. Bean vy. 
Western, etc, .R. -Co., 107 N..C.-:731, 741, 12 9S... 600, 

Contradictory Defenses. — Under this section even con- 
tradictory defenses are permissible to be pleaded. Upton v. 
R. R., 128 N. C. 173, 178, 38 S. E. 736; Bean vy. Western, 
etc., R. Co., 107 N. C. 731, 12 S. E. 600; Reed v. Reed, 93 N: 
C. 462, 465; Williams v. Hutton, etc., Co., 164 N. C. 216, 80 S. 
E. 257; McLamb v. McPhail, 126 N. C. 218, 35 S. E. 426. But 
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see, Fayetteville Waterworks Co. v. Tillinghast, 119 N. C. 
343, 25 S. E. 960; Freeman v. Thompson, 216 N. C. 484, 5 


S.. Ey (2d)) 484. 
Hence, where the answer denies the allegations of the 
complaint and for further defense to. the action pleads 


matters in avoidance, it is error for the court below to 
disregard the denials and adjudge that the answer admits 
the instrument sued upon. Reed v. Reed, 93 N. C. 462. 
Upon the same principle where the answer sets up de- 
fenses in bar, and also asks an account between plaintiff 
and defendant, the demand for an account can not be con- 
strued as a waiver of such defenses, but is merely contin- 
gent on their failure. Mull v. Walker, 100 N. C. 46, 6 S. 


FE. 685. 
The inconsistent defenses, however, must be separately 
stated. MclLamb v. McPhail, 126 N. C. 218, 35 S. EB. 426. 


Both Equitable or Legal Defenses—Affirmative Relief.— 
‘The defendant may set up as many defenses as he might 
Ihave, whether denominated legal or equitable, or both, and 
to have such relief, affirmative or negative, as may be legally 
authorized on the facts constituting his defense. Coving- 
ton v. Ingram, 64 N. C. 123; Melvin v. Stephens, 82 N. C. 
284, 288. 

An equitable counterclaim may be asserted in an answer 
to a complaint containing a purely legal cause of action. 
Dempsey v. Rhodes, 93 N. C. 120. 

No Leave of Court Necessary. — The defendant may 
plead several defenses without asking the leave of the 
court. Whitaker v. Freeman, 12 N. C. 271, 279. 

Cited in Jeffreys v. Hocutt, 195 N. C. 339, 344, 142 S. E. 
226; Shemwell v. Lethco, 198 N. C. 346, 348, 151 S. E. 729; 
Shore v. Shore, 220 N. C. 802, 18 S. E. (2d) 353; Sayles v. 
Loftis, 217: Niw-C..674, 9 S eBeed3932 


§ 1-139. Contributory negligence pleaded and 
proved.—In all actions to recover damages by 
reason of the negligence of the defendant, where 
contributory negligence is relied upon as a de- 
fense, it must be set up in the answer and proved 
on the’ trial.” -CRev.,*s. 483; 1887, c. 33;-C: S. 523,) 


See 13 N. C. Law Rev., 256, for comment on Contributory 
Negligence as evidence relevant to damages. 

Editor’s Note. — Prior to the enactment of this section 
there was some doubt as to whether the fact of contributory 


negligence was in the first instance to be negatived by 
the plaintiff, or to be pleaded by the defendant in bar. 
But the cases are now uniform in holding that whatever 


doubt that may have existed upon the question, is removed 
by the enactment of this section, which imposes the burden 
of both pleading and proving it upon the defendant. 

Constitutionality — Impairs No Vested Right. — This 
section placing the burden of proving contributory negli- 
gence upon the defendant affects only the remedy and im- 
pairs no vested right. It was competent for the Legisla- 
ture to enact it. Wallace v. Western etc., R. Co., 104 N. 
442", 450, 10S. Baeo52; 

The general rule inculcated by this section is that the 
defendant must properly plead the negligence of the 
plaintiff as a defense, and he must also assume the burden 
of proving his allegation of contributory negligence. Moore 
vy. Chicago Bridge, etc., Works, 183 N. C. 438, 440, 111 S. 
EB. 776. 


Same — Where Complaint Negatives Contributory Neg- 
ligence. — The defendant can avail himself of anything ap- 
pearing in plaintiff’s evidence which tends to disprove 


contributory negligence, but this does not change the bur- 
den of proof as fixed by this section. Wallace v. Western, 
etc., R. Co., 104 N. C. 442, 450, 10 S. EB. 552. 

Applies to Actions of Employee against Employer. — 
This section applies to actions brought by an employee 
against his employer. Hudson y. Charleston, etce., R. Co., 
104° N2GC 4910 eS Es 669. 

In an action for wrongful death, where defendant fails to 
plead contributory negligence it is not entitled to have the 
issue submitted to jury under this section. Murphy v. 
Power Co., 196 N. C. 484, 146 S. E. 204, citing Fleming v. 
Norfolk, etc., R. Co., 160 N. C. 196, 76 S. E. 212, 

Presumption against Contributory Negligence. — Where 
there is no evidence of the fact, the presumption is against 
contributory negligence, even in the absence of a statute 
making it a matter of affirmative defense. Norton v. North 
Carolina R. Co., 122 N. C. 910, 29 S. E. 886, cited in note 
in 33 L. R. A., N. S., 1116. 

Same — Burden of Proof in Supreme Court. — The Fed- 
eral Supreme Court has held repeatedly that the burden 
of proving contributory negligence rests on the defendant; 
hence, it is not to be negatived or disproved by the plaintiff. 
Union Pacific R. Co. v. O’Brien, 161 U. S. 451, 456, 16 S. 
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Ct. 618, 40:-L,.)-Eds4766s* ‘Texas! ete:, Roy Cory Volk, 1518); 
Sian 7 op L440 So (CE, 2239) 138. ei daze: 

The law presumes that a person found dead and killed 
by the alleged negligence of another has exercised due 
care himself. Cogdell v. Wilmington, etc., R. Co., 132 N. 
C. 852, 44 S. E. 618. 

How the Burden of Negligence Shifts. — The burden of 
proof is on the plaintiff to show that his injury was caused 
by the negligence of the defendant. After the plaintiff has 
shown such negligence if the defendant wishes to plead 
contributory negligence as a defense, the burden is on him 
to show that the plaintiff was guilty of contributory neg- 
ligence. After the defendant has shown this, if the plaintiff 
wishes to take advantage of the doctrine of last clear 
@hance, the burden is on him. 5 N. C. L. R. 63. Cox v. 
Noriolk, etc.. Railroad, 123 N. C. 604, 31 S. E. 848. 

A plaintiff in the first instance must show negligence 
on the part of the defendant. Having done this he need not 
go further in those jurisdictions where the burden of proof 
is on the defendant to show contributory negligence. Bal- 
timore, etc., R. Co. v. Tandrigan, 191 U. S. 461, 24 S. Ct. 
137, 48 I. Ed. 262; Looney v. Metropolitan R. Co., 200 U. 
S. 480, 487, 26 S. Ct. 303, 50 L. Ed. 564. 

Assumption of Risk. — While there is a marked distinc- 
tion between the doctrines of assumption of risks and con- 
tributory negligence, it is proper, in pertinent cases, to 
consider the application of the law relating to an assump- 
tion of risk under the issue of contributory negligence, with 
the burden of proof om the defendant pleading it. Pigford 
v. Norfolk, etc., R. Co., 160 N. C. 94, 75 S. E. 860. 

Motion to Nonsuit — Scintilla of Evidence. — This section 
imposes the burden of proving contributory negligence upon 
the defendant. It therefore follows, that on a motion to 
nonsuit, the court can only consider the evidence relating 
to the negligence of the defendant, and if there is more 
than a mere scintilla of evidence tending to prove such 
negligence, the motion must be denied and the case sub- 
mitted to the jury. Cox v. Norfolk & etc., Railroad, 123 
N. C. 604, 31 S. E. 848. 

Where there is evidence at the trial tending to sustain 
the allegations of the complaint, the defendant is not en- 
titled to a judgment as of nonsuit, unless all the evidence, 
considered in the light most favorable to the plaintiff, sus- 
tains the defenses, e. g., contributory negligence, relied upon 
by the defendant in bar of plaintiff’s recovery. Pittman 
v. Downing, 209 N. C. 219, 222, 183 S. EB. 362. 

Question for Jury. — The question whether the plaintiff 
was guilty of contributory negligence is to be determined 
by the jury upon proof offered at the trial pursuant to 
this section. Miller v. Scott, 185 N. C. 93, 116 S. E. 86. 

Hence the trial judge cannot submit a verdict on a plea 
of contributory negligence, but must submit the issue to 


the jury. United States Leather Co. v. Howell, 151 Fed. 
445. 
It is not error, even when contributory negligence is 


pleaded, since the enactment of this section, to submit oniy 
the question whether the injury was caused by the de- 
fendant’s negligence, and instruct the jury to respond in 
the negative if they find that the plaintiff, by concurrent 
carelessness, contributed to cause the injury. McAdoo v. 
Richmond & etc., R. Co., 105 N. C. 140, 11 S. E. 316. 

Same—Where Court Explains to the Jury the Testimony. 
—While it is better practice to submit an issue in regard 
to contributory negligence, when pleaded, and there is 
evidence to sustain the plea, the omission to submit the 
issue is not reversible error, where the court fully ex- 
plained to the jury the several phases of the testimony re- 
lied upon to show contributory negligence and it was ap- 
parent that defendant had been given the benefit of such 
testimony with its application. Ruffin vy. R., 142 N. C. 120, 
55S. oy. 80. 

A Specific Application. — The plea that an employee of 
the plaintiff had negligently failed to see that he had en- 
tirely extinguished a fire started by the locomotive of 
the defendant railroad company, and that the fire rekind!'e 
and caused the plaintiff the damages complained of in 
his action, is one of contributory negligence which is re- 
quired by this section to be pleaded. Kearney vy. Seaboard 
Air TinetR. Cos 177° NoCo 251, 98 sr ee 710, 

What Law Governs — Federal or State. — The procedure 
for the establishment of contributory negligence has been 
defined and approved under numerous decisions construing 
the State statutes which control contributory negligence, 
as referred to in the Federal Statutes, and it has been de- 
clared that it should be considered and treated as a partial 
defense, coming within the terms of the local law, and to 
make the same available it must be set up in the answer 
and proved as required by this section. Fleming y. Nor- 
folk etc., R. Co., 160 N. C, 197, 76 S. E. 212. 

As the Federal act makes no specific regulations as to 
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the methods by which the fact of contributory negligence 
should be established, when the action is brought in the 
State court, the procedure should conform as near as may 
be to that of the State law applicable, including the 
“character of action, the order and manner of trial, the 
rules of pleading and evidence, etc.’’ Fleming v. Norfolk. 
etc, Rs Co., 160’ N. C. 197, 76 S.E: 212. 

The Rule the Same in Federal Courts. — The same rule 
as to the burden of proof of contributory negligence which 
prevails in the courts of this state, also prevails in Federal 
Courts, Cox v. Norfolk etc., Railroad, 123 N. C. 613, 31 
S. E. 848; Inland, etc., Coasting Co. v. Tolson, 139 U. S. 
Batti, Ct. 653, 35 Jy Ed: 270: 

Contributory negligence must be pleaded in the answer 
and proved on the trial, the burden on the issue being upon 
defendant under this section. Ramsey v. Nash Furniture 
enercos N.C, 165, 183 S. . 536. 

Defendant must plead contributory negligence in order to 
be entitled to the submission of the issue to the jury. Be- 
van v. Carter, 210 N. C. 291, 18 S. E. 321. 

A demurrer to the complaint on the ground of contribu- 
tory negligence will not be sustained unless upon the face 
of the complaint itself contributory negligence is patent 
and unquestionable. Ramsey v. Nash Furniture Co., 209 
emo 165, 1835'S. 5. 536. 

A four-year-old child is incapable of negligence, primary 
or contributory. Bevan y. Carter, 210 N. C. 291, 186 S. E. 
321. 

Applied in Stovall v. Ragland, 211 N. C. 536, 190 S. E. 
899; Butner v. Atlantic, etc., Ry. Co., 199 N. C. 695, 696, 
155 S. E. 601; Farrell v. Thomas, etc., Co., 204 N. C. 631, 


169 S. E. 224. 
Art. 16. Reply. 


§ 1-140. Demurrer or reply to answer; where 
answer contains a counterclaim.—If the answer 
contains a counterclaim against the plaintiff or 
plaintiffs, or any of them, such answer shall be 
served upon the plaintiff or plaintiffs against 
whom such counterclaim is plead, or against the 
attorney or attorneys of record of such plaintiff 
or plaintiffs; the plaintiff or plaintiffs against 
whom such counterclaim shall be plead shall have 
twenty (20) days after the service thereof within 
which to answer or reply to such counterclaim: 
Provided, for good cause shown, the clerk may 
extend the time of filing such answer or reply to a 
day certain. If a counterclaim is plead against 
any of the plaintiffs and no copy of the answer 
containing such counterclaim shall be served up- 
on the plaintiff or plaintiffs or his or their attor- 
neys of record, such counterclaim shall be deemed 
to be denied as fully as if the plaintiff or plaintiffs 
had filed an answer or reply denying the same. 
All other replies, if any, shall be filed within 
twenty (20) days from the filing of the answer: 
Provided, for good cause shown, the clerk or 
judge, in the event the cause shall have been 
transferred to the civil issue docket, may extend 
the time to a day certain. (Rev., s. 484; Code, s. 
208: 1870-71, c. 42, s. 5; 1919, c. 304; Ex. Sess. 
mimes 15 Kx. Sess. 1924)'e) 18:.Ca S)524;) 


Editor’s Note. — The acts of 1919, ch. 304, which effected 
certain changes in the time of filing the complaint, the de- 
murrer and the answer, contained no provision with respect 
to the time of filing the reply; but the Consolidated Stat- 
utes carried out the general meaning of the plan by re- 
quiring the reply, when necessary, to be filed within twenty 
days after the answer. But this time was subsequently 
changed to ten days by the acts of 1920 and 1921. See 1 
N. C. Law Rev. 12. The same acts inserted a proviso to 
the effect that the clerk for good cause shown may extend 
the time to a day certain, which proviso was subsequently 
modified by acts 1924, c. 18, to provide that the extension by 
the clerk for good cause could be effected in the 
event the cause shall have been transferred to the 
civil issue docket. The acts of 1924, c. 18,° extended the 
time of filing the reply to twenty days beginning from the 
filing of the answer, as the section had provided before the 
amendment of 1921. 

But the most radical effect of the amendment of 1924 was 
to enlarge the provisions of the section. Thus the provision 
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at the beginning of the section, requiring service of the 
counterclaim upon the plaintiff, etc., with the proviso annexed 
thereto; and the provision prescribing the effect of failure 
to serve the counterclaim as required, was introduced by 
the amendment of 1924, see 3 N. C. Law Rev. 24. 

Powers of Court under Section 1-152 Not Affected.—The 
restriction put upon the power of the clerk to extend the 
time of filing, does not affect the broad powers conferred 
upon the court by section 1-152. Roberts v. Merritt, 189 N. 
C. 194, 1267S Ee ols: 

Failure to Serve Copy of Answer Setting up Counterclaim. 
—It is proper for the judge of the Superior Court to set 
aside a judgment by default on defendant’s counterclaim 
under this section when the plaintiff, or his attorney, is not 
served: with a copy thereof, since the law denies the alle- 
gations of the counterclaim when such service is not made. 
Williams-Fulghun Lumber Co. v. Welch, 197 N. C. 249, 
148 S. E. 250. 

Where no service of answer is made upon plaintiffs they 
are under no compulsion to file a reply even though the 
answer sets up a counterclaim, since the law denies the 
counterclaim for them. Miller v. Grimsley, 220 N. C. 514, 
17 S. E. (2d) 642. 

Applied in Kassler v. 
E. 411. 


§ 1-141. Content; demurrer to answer.—When 
the answer contains new matter constituting a 
counterclaim, the plaintiff may reply to the new 
matter, denying generally or specifically each al- 
legation controverted by him or any knowledge 
or information thereof sufficient to form a belief; 
and he may allege in ordinary and concise lan- 
guage, without repetition, any new matter not in- 
consistent with the complaint, constituting a de- 
fense to the new matter in the answer. The 
plaintiff may in all cases demur to an answer con- 
taining new matter, where, upon its face, it does 
not constitute a counterclaim or defease; and he 
may demur to one or more of such defenses or 
counterclaims, and reply to the residue. Such de- 
murrer shall be heard and determined as provided 
for demurrers to the complaint. In other cases, 
when an answer contains new matter constitut- 
ing a defense by way of avoidance, the court may 
in its discretion, on the defendant’s motion, re- 
quire a reply to such new matter, and such reply 
shall be subject to the same rules as a reply to a 
counterclaim. (Rev., s. 485; Code, s. 248; C. C. 
P., s. 105; 1919, c. 304; C. S. 525.) 


Cross Reference.—As to demurrer, see § 1-127 et seq. 

Matter in Defense Deemed as Denial without Replica- 
tion. — If the new matter in the answer does not consti- 
tute a counterclaim, even in the absence of a replication 
such new matter is to be deemed controverted by the 
plaintiff as upon a direct denial. Wilson v. Brown, 134 
N. C. 400, 407, 46 S. E. 762; Fitzgerald v. Shelton, 95 N. 
€. 519; Williams v. Hutton, etc., Co., 164 N. C. 216, 80 S. 
E. 257; Smith v. Bruton, 137 N. C. 79, 49 S. E. 64. 

For in such a case no replication is necessary, unless 
required by the court. Simon v. Masters, 192 N. C. 731, 135 
S. E. 861; Fishblate v. Fidelity Co., 140 N. C. 589, 594, 53 S, 
E. 354; Jones v. Cohen, 82 N. C. 75, 80. It is only when a 
counterclaim is relied on that the plaintiff’s failure to reply 
may afford ground for a judgment for want of a replication, 
but not when the matter constitutes a defense to the action 
merely. Barnhardt v. Smith, 86 N. C. 473, 483. 

The Court May Require Reply.—Though no counterclaim 
is pleaded the court can order a reply to be filed to any de- 
fence set up in the answer or may allow it to be filed as a 
matter of discretion. James v. Western, etc., R. Co., 121 N. 
(RSS Paah Se De Nip 

May Contain New Matter.—The plaintiff may not only 
reply to a counterclaim, but may allege ‘new matter” 
which has no connection with the matter alleged in the 
complaint or the new matter alleged in the counterclaim, 
the requirement being that it shall not be inconsistent with 
the complaint. Boyett v. Vaughan, 79 N. C. 528, s. ¢. 85 
N. C. 364. 

Reply Only to New Matter in Answer.—A reply can be 
made only to new matter brought out in the answer. Olm- 
stead v. Raleigh, 130 N. C. 243, 41 S. E. 292. 

Must Not be Radically Inconsistent.—A party will not be 


‘Tinsley, 9198s N.C. 781, 153. S. 
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allowed to maintain radically inconsistent positions, or to 
state one cause of action in the complaint and in the re- 
plication state another which is entirely inconsistent. Berry 
v. Hyde County Land, etc., Co., 183 N. C. 384, 386, 111 S. E. 
707. : 

Plaintiffs may file a reply to new matter appearing in 
the answer by way of counterclaim, but by express provi- 
sion of this section the allegations of the reply must not 
be inconsistent with the complaint. Miller v. Grimsley, 
220 “N.. C. 514, 17 Saye Be (2d), 642: 

Waiver by Failure to Demur.—Where an answer is de- 
fective in failing to allege that the plaintiff had knowledge 
of the fraud, a failure to de nur thereto will have the effect 
of waiving such defect. Printing Co. v. McAden, 131 N. C. 
17S ALS ace Seto spe 

Sufficient Denial in Replication—An <nswer having al- 
leged a set-off, the replication thereto alleged that such an- 
swer is “untrue and denied’? and reiterated the cause o} 
action stated in the complaint: Held, sufficient to put the 
plea of set-off in issue and require evidence in its support. 
Gregg v. Mallett, 111 N. C. 74, 15 S. E. 936. 

Statute of Limitations.—Formerly a replication was re- 
quired to be filed whenever the statute of limitation was 
pleaded; but now a replication is necessary, only in the 
event the plaintiff has some matter in avoidance, such as 
a new promise, etc. Stubbs v. Motz, 113 N. C. 458, 18 S. E 
387. 

An appeal will lie from an order overruling a demurrer to 
the answer which admits the cause alleged and sets up an 
affirmative defense. Cody v. Hovey, 216 N. C. 391, 5 S. E. 
(2d) 165. 


Amendment of Answer wpon Demurrer Sustained.—The 
provisions of § 1-131, that plaintiff, after judgment sustain- 
ing a demurrer to the complaint must move to be allowed 
to amend within ten days after the return of the judgment 
or within ten days after receipt of the certificate from the 
supreme court, apply solely to amendment of the complaint 
after demurrer thereto is sustained, and the ten-day period 
prescribed by that section does not apply to an amendment 
of an answer after judgment sustaining a demurrer to an 
affirmative defense set up therein, the procedure regulating 
demurrer to an answer being provided by this section which 
contains no reference to § 1-131, and this conclusion is in 
accord with the history of the various amendments relat- 
ing to civil procedure and with the principles that the ad- 
jective law will be liberally construed to promote justice 
and not to defeat or delay it by technical construction. 
Cody v. Hovey, 217 N. C. 407, 8 S. E. (2d) 479. 

When a demurrer to the answer is sustained, defendant 
has the right to amend, if he so elects. Barber v. Edwards, 
DigUN. .C...731, 12S; 5. (2d); 234, 

Applied in Bryan vy. Acme Mfg. Co., 209 N. C. 720, 184 S. 
BE. 471. 

Cited in Herndon v. Massey, 217 N. C. 610, 8 S. E. (2d) 
914. 


§ 1-142. Demurrer to reply.—If a reply of the 
plaintiff to a defense set up by the answer of the 
defendant is insufficient, the defendant may de- 
mur thereto, and must state the grounds thereof. 
(Rev, s. 486: Codes, 250;7CNCe Pore 107 eC a. 
526.) 


Amended Reply.—A judgment will not be reversed for 
error in sustaining a demurre. to the reply when the plain- 
tiff, on leave, files an amended reply, presenting, in addi- 
tion to others, the same issues, and the same proceeds to 
trial and final judgment upon the issues thus presented. 
22 Ohio St. Reports, construing a similar section of the Ohio 
Code. 

Reply Set up New Matter.—In construing the Ohio statute 
it was held that where a rep'y, which sets up new matter 
sufficient in law to avoid the defense, is, on demurrer, 
erroneously held insufficient, and the case is finally disposed 
of by a finding against the plairtiff on issues of fact, under 
which the special matter in the reply is not available to the 
plaintiff, the error of the court in sustaining the demurrer 
constitutes a good ground for reversing the final judgment, 
and awarding a new trial, unless the record shows such er- 
ror to have been otherwise waived. 18 Ohio State Reports 
353. 

If Reply Is a Departure.—If reply is a departure, demurrer 
should be sustained. 1 Cincinnati Superior Court Reporter 
12. It was so held in construing the Ohio Code. 


Failure to Demur to Reply. — A failure to demur to 
a reply that does not contain matter sufficient to avoid a 
defense set up in the answer, is not a waiver of the right 
to object to the sufficiency of the reply, and will not affect 
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the judgment to be rendered. 31 Ohio State Reporter 492, 
so held in construing the Ohio Code. 


Art. 17. Pleadings, General Provisions. 


§ 1-143. Forms of pleading—MThe forms of 
pleading in civil actions in courts of record, and 
the rules by which the sufficiency of the pleadings 
is to be determined, are those prescribed by this 
Chapter.) (Revs si.487-@ Codemsane3 1 iG iG rmilesase 
2. C.°S, 5273) 


Cross References.—As to abolition of differences between 
actions at law and suits in equity, see § 1-9. As to re- 
quirement that all inferior courts be subject to rules ap- 
plicable in the superior courts where summons to run out- 
side of county and filing of pleadings therein, see § 1-92. 

General Effect of New Form of Procedure.—The subtle 
science of pleading heretofore in use is not merely relaxed 
but abolished by the Code, so that the forms of pleading in 
civil actions, and the rules by which their sufficiency is to 
be determined, are those prescribed in this chapter. The 
new system inaugurated thereby is such that few, if any, 
of the ancient rules are now applicable. Moore v. Edmiston, 
JOR Coo ee: 

In construing the Ohio Code, it was held that when the 
facts set out in the petition entitled the plaintiff to judg- 
ment, it is immaterial what the form of action would have 
been at law. 21 Ohio State Reporter 596, 603. 

Same—Rules for Certainty Not Abolished.—While the dis- 
tinction between actions at law and suits in equity and all 
feigned issues have been abolished, and there is now but one 
form of action for the enforcement or protection of private 
rights or the redress of private wrongs, which is denomi- 
nated a civil action, and while new rules have been pre- 
scribed by the chapter for determining the sufficiency of a 
pleading, it was not intended to repeal those rules of plead- 
ing which are essential to produce certainty of statement 
and issue between the parties, Turner v. McKee, 137 N. 
G.r251, 259, 49S; Be, 330, 

Forms of Actions Abolished.—All the forms of pleading 
heretofore existing are abolished, and under the present 
system there is but one form of action. Bitting vy. Thaxton, 
72 INS GC. 541, 548. 

Thus the forms of action trespass vi et armis or trespass 
on the case have been abolished and a civil action for all 
cases has been substituted therefor. Sneeden v. Harris, 109 
INIAG 349, soo a los ome. 

Pleading Should Be in Writing.—In the United States 
Courts it is held that pleadings should be in writing, at 
law as in equity. McFaul v. Ramsey, 20 How. 523, 15 L,. 
Ed. 1010. 

What They Must Contain in General.—Pleadings should 
clearly, distinctly and succinctly state the nature of the 
wrong complained of, the remedy sought, and the defense 
set up. Bradford.v. Southern R. Co., 195 U. S. 243, 25 
S. Ct. 55, 49 L. Ed. 178; Chesapeake, etc., R. Co. v. Dixon, 
L/W. -S.1dly, cal porte Ofna eed ani als 

Meaning of the Pleader.—In construing the Ohio Code it 
was held that the meaning of the pleader must be fairly 
ascertained from the whole instrument without regard ta 
technical rules. If legal or technical words are used they 
are to' be taken in their recognized sense, unless the context 
shows another sense was intended. 42 Ohio State Reporter 
625, 9 Circuit Court Reports 421. 


§ 1-144. Subscription and verification of plead- 
ing.—Every pleading in a court of record must 
be subscribed by the party or his attorney, and 
when any pleading is verified, every subsequent 
pleading, except a demurrer, must be verified al- 
SO. CREWg e687 0Gode, 8. 2575 (Ca CaP aes 
CaSo528.) 


When Verification Necessary.—The provisions of this sec- 
tion which are applicable also to special proceedings, do not 
require that the petition (or cny other pleading) be, at all 
events, verified. It simply requires that when one pleading 
is verified every subsequent ore, except a demurrer, be 
verified. Lindsay v. Beaman, 128 N. C. 189, 190, 38 S. E. 
811. 

Requirement One of Substance.—The requirement as to 
the verification of pleadings is one of substance, and not of 
form, and a defect therein is jurisdictional. Martin vy. Mar- 
tin, 130 N. C. 27, 40 S. E. 822; Holloman vy. Holloman, 127 
N. C. 15, 37 S. E. 68; Nichols v. Nichols, 128 N. C. 108, 38 
S. E. 296. ; 

The object of the verification is, that if the defendant does 
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not deny the allegations, the cause shall stand as if the jury 
had been empaneled, and the allegations put in proof with- 
out denial, the purpose being to avoid the delay of trial upon 
uncontroverted points. Griffin v. Asheville Light Co. 111 
WN. C. 434, 16 S. E. 423. 

It is to give the pleader a convenient substitute for the 
old bill of discovery in equity, and to eliminate all issues of 
fact that the parties are not willing to raise under oath. 
Miller v. Curl, 162 N. C. 1, 77 S. E. 952. 4 

Want of Verification Fatal Defect——Where a statute di- 
rects that the complaint of the petitioner “‘shall be sworn 
to as in other actions,” the want of a proper verification is 
a fatal defect for which judgment will be arrested. Cowles 
y. Hardin, 79 N. C. 577. 

Effect of Non-Verification. — Where a pleading is not 
verified in compliance with this and the two succeeding sec- 
tions, the other party has a right to file an unverified plead- 
ing, and it is error to deny him such right. See Reynolds v. 
Smathers, 87 N. C. 24. 

In construing this section the court has repeatedly held 
that if a pleading be verified and the subsequent pleading 
be not, the latter may be set aside and disregarded. Harkey 
vy. Houston, 65 N. C. 137; Alspaugh v. Winstead, 79 N. Cy 
526; Wynne v. Prairie, 86 N. C. 73; Rogers v. Moore, 86 
N. C. 86; Alford v. McCormac, 90 N. C. 151, 152. ; 

Upon this principle if the plaintiff verify his complaint 
and the defendant fail to verify his answer, the plaintiff is 
entitled to judgment. Alford v. McCormac, supra; Griffin 
yv. Asheville Light Co., 111 N. C. 434, 438, 16 S. EH. 423. 

Substantial Compliance——The requirements of this sec- 
tion must be substantially complied with. Miller v. Curl, 
ier Nee. 1;°77,.S: BE: 952: : 

Applicable to Courts of Record Only.—The requirements 
of this section with regard to verification applies only to 
courts of record, and have no application to pleading in a 
justice’s court, which is not a court of record. Van Smith 
Building, etc., Co. v. Pender, 173 N. C. 55, 91 S. B. 524. — 

Amended Complaint.—A complaint amended in a material 
part after being verified is, in effect, unverified; and the 
answer to it is not required to be verified. Rankin v. Al- 
lison, 64 N. C. 673. 


§ 1-145. Form of verification—The verification 
must be in substance that the same is true to the 
knowledge of the person making it, except as to 
those matters stated on information and belief, 
and as to those matters he believes it to be true; 
and must be by affidavit of the party, or if there are 
several parties united in interest and pleading to- 
gether, by one at least of such parties acquainted 
with the facts, if the party is in the county where 
the attorney resides and is capable of making the 
affidavit. (Rev., s. 489; Code, s. 258; C. C. P., s. 
117; 1868-9, c. 159, s. 7; C. S. 529.) 


Cross Reference—As to requirements of plaintiff’s affi- 
davit to be filed with complaint in divorce action, see § 
ee tent to Insufficient Verification—Where the veri- 
fication of an answer was insufficient, it is not error for 
the trial court to allow an amended verification, where such 
allowance tends to a fair trial of the case on the merits, and 
the adverse party is given a reasonable time to meet the 
amended pleadings. Best v. Dunn, 126 N. C. 560, 36 S. E. 
126. 

No Literal Formula Required.—This section provides that 
the verification must be in “substance” as therein pre- 
scribed. Hence a verbal and literal following of the formula 
prescribed is not necessary. McLamb v. McPhail, 126 N. C. 
218, 220, 35 S. EB. 426. 

Same—But Following the Terms of Section Recommended. 
—With reference to the contents and forms of verification, 
the court in Cole v. Boyd, 125 N. C. 496, 498, 34 S. E. 557, 
said: “We do not wish to be understood as insisting upon 
a literal compliance. Such a requirement would be contrary 
to the spirit of our present system. Any form of words that 
is equivalent thereto will be sufficient. We may even go 
further and say that we should permit any form of verifi- 
cation that, taken in connection with the form of statement 
in the pleading, clearly distinguishes between personal 
knowledge and information so as to render the affiant 
legally responsible for the truth of every material allega- 
tion. But the object of verification is to verify. If it fails 
to do this, it is worse than useless. If a party wishes to 
bind his opponent with the obligations of a verified pleading, 
he must bind himself, and must so state every material 
allegation that it will not only rest under the moral sanctity 
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of an oath, but that its falsity will fasten upon him thaq 
penalties of perjury. This is the object of a verification 
and the true test of its sufficiency. While it is not nec- 
essary to follow the exact words of the statute, it is always 
safe to do so, and we would strongly advise such course in 
preference to mere experimental practice, which is always 
dangerous.” 

Instances of Sufficient Verification. — An allegation that 
plaintiff has “reason to believe,” and therefore “alleges,” 
etc., is sufficient under this section, requiring matter to be 
alleged as of plaintiff’s knowledge or upon “information and 
belief.’ Ware-Kramer ‘Tobacco Co. v. American Tobacca 
Co., 180 Fed. 160. 

So, where an instrument in writing is charged to have 
been .executed by a person other than the deceased, the 
affidavit will be sufficient if it states that the affiant has 
reason to believe that such instrument was not executed by 
the decedent or by his authority. Apache County v. Barth, 
177 U. S. 538, 20 S. Ct. 718, 44 L. Ed. 878, construing an 
Arizona statute of similar import. 

The verification of the answer in the words following, 
“The foregoing answer of the defendants is true of his own 
knowledge, except those matters stated on information and 
belief, and he believes those to be true,’’ is a substantial 


compliance with this section. Mclamb v. McPhail, 126 N. 
C218, 6220, 35" SP EE. 426: 
Same—Insufficient Verifications. — A verification in the 


words following: “he has read the foregoing answer and 
knows the contents thereof; that the facts set forth therein 
of his own knowledge are true, and that those stated on in- 
formation and belief he believes to be true,” is held insuffi- 
cient. Carroll vy. McMillan, 133 N. C. 141, 45 S. E. 530. 

A verification in the words “sworn and subscribed to’’ is 
not sufficient in an ordinary action, and a fortiori in a di- 
vorce action which the law does not favor. Martin v. Mar- 
tin, 130 N. C. 27, 40 S. E. 822; see section 50-8. 

Subscribing the Verification by Affiant.—This section does 
not in terms or specifically require that the verification of 
the pleading shall be subscribed by the affiant, and it need 
not be so signed unless an affidavit is incomplete and in- 
operative without it. Alford v. McCormac, 90 N. C. 151, 152. 
Though the signing by him is commendable. Cahoon v. 
Everton, 187 N. C. 369, 121 S. E. 612. 

Oath—By Whom Administered.—It is sufficient if the oath 
is administered by one authorized to administer oaths. Alford 
v. McCormac, 90 N. C. 151. 

Cited in Ragan v. Ragan, 212 N. C. 753, 194 S. E. 458; 
Silver v. Silver, 220 N. C. 191, 16 S. E. (2d) 834. 


§ 1-146. Verification by agent or attorney.—The 
affidavit may also be made by the agent or at- 
torney, if the action or defense is founded upon 
a written instrument for the payment of money 
only and the instrument is in the possession of 
the agent or attorney, or if all the material alle- 
gations of the pleadings are within the personal 
knowledge of the agent or attorney. When the 
pleading is verified by any other person than the 
party, he shall set forth in the affidavit his knowl- 
edge or the grounds of his belief on the subject, 
and the reasons why it is not made by the party. 
(Rev: s:,490; Code sr258; 'C; C. P.; s. 117; 1868- 
9, c. 159, s. 7; C. S. 530.) 


Editor’s Note.—This section contemplates only two cases 
where the affidavit may be made by the attorney. The one, 
when the action is founded upon a written instrument for 
the payment of money only, and such instrument is in the 
possession of the attorney; and the other, when the material 
allegations are within the personal knowledge of the at- 
torney. The one or the other of these facts is essential to 
the validity of a verification by an agent or attorney. 
See Hammerslaugh v. Farrior, 95 N. C. 135, 136. 

Not Applicable to Ancillary Remedies.—The provisions ot 
this section, requiring that verifications made by agents shall 
state why they are not -nade by the principals, and that 
the material facts are personally known to the agent, apply 
only to actions in which the responsive pleadings must also 
be under oath, and not to those ancillary remedies intended 
merely to secure the fruits of an ultimate recovery, in seek- 
ing which greater latitude is allowed. Bruff v. Stern, &1 
D.C 183: 

The pleadings of a non-resident may be verified by an 
agent or attorney, if either one of the two requirements of 
this section be present. Griffin v. Asheville Light Co., 111 
N. C. 434, 436, 16 S. E. 423. 

Verification by Corporate Officer Need Not State Knowl- 
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edge, etc.—A verification to a complaint made by an officer 
of a corporation need not set forth “his knowledge or the 
grounds of his belief on the subject and the reason why it 
was made by the party.’? A corporation acts only through 
its officers and agents, and such verification is the verifi- 
cation of the corporation itself. Bank y. Hutchison, 87 N. 
C. 22. See generally the annctations to the succeeding sec- 
tion. 

Instances of Good and Defective Verifications by Agents. 
—A verification to a complaint, made by an agent or at- 
torney of a non-resident, to the effect that the claim sued 
on is in writing and in his possession for collection, giving 
facts in his personal knowledge and sources of other in- 
formation, meets the substantial requirements of this sec- 
tion. Clark & Co. v. Maxwell, 87 N. C. 18. 

A verification of a complaint made by an attorney of the 
plaintiff, setting forth in the affidavit ‘“‘that the facts set 
forth * * * as of his own knowledge are true, and those 
stated on information and belief he believes to be true 
* * * ; that the action is based on a written instrument 
for the payment of money, and that said instrument is in 
his possession, and he therefore makes tkis verification pur- 


suant to the provisions of this section,’’ docs not comply with» 


the requisites of the statute, and is defective in not stating 
the grounds of his belief and the reason why the party him- 
self did not make the verification. Miller v. Curl, 162 N. C. 
Ue RES: 138 EVA 

In a proceeding to restore certain records destroyed by 
fire, an affidavit by the agent of the petitioner that the facts 
set forth in the complaint “are true to the best of his 
knowledge, information a-d belief,’ is an insufficient verifi- 
cation. Cowles v. Hardin, 79 N. C. 577. 

Cited in Nevins vy. Lexington, 212 N. C. 616, 194 S. E. 
293. 


§ 1-147. Verification by corporation or the state. 
—When a corporation is a party the verification 
may be made by any officer, or managing or lo- 
cal agent thereof upon whom summons might 
be served; and when the state or any offi- 
cer thereof in its behalf is a party, the verifica- 
tion may be made by any person acquainted with 
the facts. (Rev., s. 491; Code, s. 258; 1901, c. 610; 
Cy Co Pies l? = 1508-9, cdo, s- 75 Cro anode 


Cross Reference.—As to service of summons against cor- 
poration, see § 1-97, paragraph 1. 

Editor’s Note.—Formerly it was held that a verification 
by an ‘“‘agent”’ of a corporation was inoperative, and that it 
must be made by a corporate officer. Banks v. Gay Mfg. 
Co., 108 N. C. 282, 12 S. E. 741; Phifer v. Traveler’s Ins. Co., 
123 N. C. 405, 406, 31 S. E. 715. But now, this section in terms 
provides for verification by ‘‘managing or local agent.” To 
this latter effect, see Godwin ~. Carolina Tel., etc., Co., 136 
N. C. 258, 48 S. E. 636. And see § 1-97 and notes thereto. 

The managing director of a foreign corporation may ver- 
Ify its pleadings. Best v. British, etc., Mortg. Co., 131 N. 
G2 .70,, 42 Se 456. 

Knowledge or Ground of Belief of Corporate Agent. -— 
See Bank v. Hutchison, 87 N. C. 22, in the annotations to 
the preceding section. 

The city manager of a municipal corporation is its “man- 
aging or local agent’? and is authorized to verify the mu- 
nicipality’s answer in an action instituted against it. Grimes 
von lexington, 216_N. GC.) 7355.6) 9. ee (2d) 505s 


§ 1-148. Verification before what officer—Any 
officer competent to take the acknowledgment of 
deeds, and any judge or clerk of the superior 
court, notary public, in or out of the state, or jus- 
tice of the peace, is competent to take affidavits 
for the verification of pleadings, in any court or 
county in the state, and for general purposes. 
(Rev: ¢..498;/Godeps.2587 1891,.¢. (140; Ce Gy 
s. 117+ 1868-9, c. 159,7s. 7; C. S. 532.) 

Editor’s Note.—Many decisions of the supreme court had 
formerly declared that the notaries public authorized to take 
affidavits for the verification of the pleadings were those of 
this, and not of some other state. Benedict, etc., Co. v. 
Hall, 76 N. C. 113; Hinton v. Life Ins. Co., 116'N. C. 22, 24, 
21 S. E. 201. But this has now been changed by the express 
terms of this section which permit verification to be taken 
by notaries in as well as out of the state. See Hinton v. 
Life Ins. Co., supra. 

And it seems that the phrase “in or out of the state” 
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immediately succeeding the words “notary public,’ has 
reference not only to notaries, but to the other officers des- 
ignated in the section. ‘Thus in Hinton v. Life Ins. Co., 
116 N. C. 22, 21 S. E. 201, the verification was made before 
the clerk of the Hustings Court of Richmond, Va., and it 
was held valid, the court announcing the general rule that 
courts take judicial notice of the seal of the courts of other 
states just as they do of the seals of foreign courts of ad- 
miralty and notaries public. 


§ 1-149. When verification omitted; use in crim- 
inal prosecutions.—The verification may be omit- 
ted when an admission of the truth of the alle- 
gation might subject the party to prosecution for 
felony. No pleading can be used in a criminal 
prosecution against the party as proof of a fact ad- 
mitted or alleged in it. (Rev., s. 493; Code, s. 
258:.C.. Ce Py, S2llt: 1868-9, €N159. a7 ood) 


In a prosecution for embezzlement the admission in evi- 
dence over defendant’s objection of pleadings in civil actions 
against defendant, involving the funds he is alleged to have 
embezzled, is erroneous in view of this section. State v. 
Ravy= 206, Non Co5 7309175) noe yam 0g 

No Pleading Can Be Used in Criminal Prosecution.—It is 
error to permit the solicitor, while cross-examining defendant 
in a criminal prosecution to read certain allegations of fact 
in a complaint in a civil action relating to the same sub- 
ject matter and to ask defendant if he had failed to deny 
them by answer. State v. Wilson, 217 N. C. 123, 7 S. E. 
(2d) 11. 

Where defendant moved to set aside the verdict on ground 
that the jury, without defendant’s consent, took into its 
room the complaint in a civil action relating to the subject 
matter of the prosecution, which had been admitted in evi- 
dence without objection, and typed notes of the argument 
of counsel for the prosecution containing reference to de- 
fendant’s failure to testify, it was error to permit the jury 
to take such papers into the jury room and retain same 
while in its deliberations, and defendant’s motion to set aside 
the verdict should have been allowed. State v. Stephenson, 
BISTEN, Co 258, 810 (Svett.) (dy re1o: 

Applied in State v. Dula, 204 N. C. 535, 168 S. E. 836. 


§ 1-150. Items of account; bill of particulars.— 
It is not necessary for a party to set forth in a 
pleading the items of an account alleged in it; 
but he must deliver to the adverse party, within 
ten days after a demand therefor in writing, a 
copy of the account, which, if the pleading is 
verified, must be verified by his own oath or that 
of his agent or attorney if within the personal 
knowledge of the agent or attorney, to the effect 
that he believes it to be true, or be precluded from 
giving evidence thereof. The court or judge may 
order a further account when the one delivered 
is defective, and may, in all cases, order a bill of 
particulars of the claim of either party to be fur- 
nished. (Rev., s. 494; Code, s. 259; C. C. P,, s. 
118; C. S. 534.) 


Cross Refertences.—For similar provision applicable to pro- 
ceeding in court of justices of the peace, see § 7-149, rule 
10. For provisions for proof of book account of less than 
sixty dollars, see § 8-42 et seq. See also, $§ 1-153, 15-143. 

Purpose and Effect of Section. — This section, which, in 
case of a disregard of the demaad, shuts out all proof of 
the items of the claim coming from any witness (and does 
not close the mouth of the party making it), is intended to 
meet the case of a complaint that does not set out the par- 
ticulars, and confines the evidence at the trial to such as are 
set forth. Its aim is to supply an omission to give them in 
the pleadings, and hence, when furnished, they become suh- 
stantially and in legal effect 4 part of the complaint itself. 
Wiggins v. Guthrie, 101 N. C. 661, 675, 7 S. E. 761. 

Indefiniteness as to Dates, Locality, etc.—For indefinite- 
ness of the complaint as to dates, etc., the defendant may 
ask for a bill of particulars. Lumber Co. v. Atlantic, ete., 
R. Co., 141 N. C. 171, 179, 53 S. E. 823. The same rule ap- 
plies to indefiniteness of locality. Lucas v. Carolina Cent. R. 
Co., 121 N. C. 506, 509, 28 S. E. 265; Bryan v. Spivey, 106 N. 
C. 95, 11 S. EB. 510; Fulps v. Mock, 108 N. C. ‘601, 13 S$: 83 
92. 

Indefinite Statement of Cause.—An uncertain or an indefi- 
nite statement of a cause of action may be corrected by an 
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application for a bill of particulars under this section. 
Bristol v. Carolina, etc., R. Co., 175 N. C. 509, 95 S. E. 850. 

Time of Application for Bill of Particulars—The appli- 
eation for a bill of particulars should always be made in 
time to avoid any delay being caused in the trial. If too 
long delayed, the court will refuse the application. State v. 
Brady, 107 N. C. 822, 827, 12 S. E. 325; Wiggins v. Guthrie, 
101 N. C. 661, 7 S. EH. 761. 

Same—Before Trial.—The better practice, for a party who 
intends to preclude his adversary from proving an account 
en the ground that he has not complied with a demand or 
an order for the particulars of such account, is to apply for 
an order to that effect before the trial, so as to have the 
question settled before the trial. Wiggins v. Guthrie, 101 N. 
Se00L, 0/7D,), 75.00 701; 

Discretion of Court as to Bill of Particulars.—A motion 
for a bill of particulars under this section rests in the dis- 
cretion of the presiding judge, and its grant or refusal is 
not reviewable. State v. Bryant, 111 N. C. 693, 16 S. E. 
326. While this is true, yet such motions should be liberally 
allowed by trial courts when made in time to avoid any 
delay in the trial, unless clearly useless or merely for the 
purpose of annoyance. Townsend v. Williams, 117 N. C. 
330, 337, 23 S. E. 461. See also Savage v. Currin, 207 N. 
eee, 176-5, 8. 969; Tickle vo Hobgood, 212, (N. “Cs 762, 
194 S. E. 461; Ogburn v. Sterchi Bros. Stores, 218 N. C. 
507, 11 S. E. (2d) 460. 

The court has the discretionary power to allow an appli- 
cation for a bill of particulars, under this section, or to 
grant a motion to require a pleading to be made more 
definite and certain under section 1-153, or to strike out in 
its discretion orders previously made under the statutes, 
and no appeal will lie from such discretionary orders. Tem- 
ple v. Western Union Tel. Co., 205 N. C. 441, 171 S. E. 
630. 

Defective Bill of Particulars—How Taken Advantage. — 
If the bill of particulars be defective the remedy is not by a 
demurrer thereto, for its sufficiency or insufficiency rests 
with the presiding judge, but by an application to the court 
to order a more definite bill. Townsend vy. Williams, 117 N. 
eas 0; 1307, 23) OS. 1. 461. 

Demand for Account Where Bill of Particulars Filed. — 
A demand for a copy of the account*is not warranted where 
the plaintiff attaches a bill of particulars to his complaint, 
and has made it a part thereof by reference. Wiggins v. 
Guthrie, 101 N. C. 661, 7 S. E. 761. 

Motion to Make Complaint More Definite. — Under the 
provision of this section and section 1-153, the Superior Court 
judge may, in his sound discretion, allow defendant’s mo- 
tion, after answer filed, to make the complaint more defi- 
nite and certain as to the grounds upon which the relief is 
sought, especially when it affects book records and other 
written data easily accessible to the plaintiff. Elizabeth 
City Water, etc., Co. v. Elizabeth City, 188 N. C. 278, 124 
S. E. 611. 

Evidence Must Relate to Items in Bill—When a bill of 
particulars is required or allowed the evidence at the trial 
must be confined to the specific items set forth in such 
bill. Savage v. Currin, 207 N. C. 222, 225, 176 S. E. 569; 
Beck v. Lexington Coca-Cola Bottling Co., 214 N. C. 566, 
568, 199 S. E. 924. 

Effect of Destruction of Records by Fire.—Where plain- 
tiff’s failure to comply with an order of the court, as pro- 
vided by this section, to file an itemized statement of the 
account sued on is due to the fact that his records had 
been destroyed by fire, plaintiff is not precluded by his 
failure to comply with the order from establishing the Ucbt 


by competent evidence. Savage v. Currin, 207 N. C. 222, 
176 S. E. 569. 
In Criminal Proceedings. — For the procedure in ob- 


taining a bill of particulars in criminal proceedings, and its 
similarity to that in civil actions, see State v. Brady, 107 
N. C. 822, 827, 12 S. E. 325. See also, section 15-143. 
Cited in Sentelle v. Board of Education, 198 N. C. 389, 
391, 151 S. E. 877; State v. Suncrest Lumber Co., 199 N. 
C. 199, 201, 154 S. E. 72; Gruber v. Ewbanks, 199 N. C. 
335, 338, 154 S. E. 318; Hood v. Love, 203 N. C. 583, 166 S. 
743; Pemberton v. Greensboro, 205 N. C. 599, 172 S. E. 


§ 1-151. Pleadings construed liberally—In the 
construction of a pleading for the purpose of de- 
termining its effect its allegations shall be lib- 
erally construed with a view to substantial jus- 
tice between the parties. (Rev., s. 495; Code, s. 
ee ©, Ps. 119: C.'S. 635.) 


Editor’s Note. — Under the common-law rules of plead- 
ing, the requirement of accuracy and precision was often 
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pushed to the extreme, and the rights of litigants were de- 
termined not on the merits of the controversy but on sheer 
technicalities such as using the verb “to have’ in the past 
tense, instead of in the present. These ideas were entirely 
abrogated in this country by the Codes of Civil Procedure 
wherever adopted. In England, after a series of improve- 
ments, beginning in 1834, when the celebrated ‘‘Rules of 
Hilary Term” were adopted, the British Parliament has 
swept them out of the English law also and has introduced 
the substance of the American Reformed Civil Procedure. 

The object of the procedure under the Code is to try 
cases on their merits and not on technicalities and refined 
distinctions of the old system of pleading, under which the 
victory depended too much upon the skill of the pleader, 
rather than upon the merits of the successful party’s case. 
The present system is far more liberal, and seeks first of 
all things, to try each case upon its facts and without so 
much regard to form. Its main purpose is to avoid mis- 
carriages of justice by mere slips in pleadings, and, there- 
fore, it requires that pleadings be construed sensibly, ‘‘with 
a view to substantial justice between the parties,’ as pre- 
scribed in this section. 

Common Law Rule of Construction Modified—Reasonable 
Construction. — The common law rule requiring every 
pleading to be construed against the pleader has been ma- 
terially modified by this section. Sexton v. Farrington, 
185 N. C. 339, 117 S. E. 172. Hence a pleading will be up- 
held if any part presents sufficient facts; or if such facts 
may be gathered from the whole pleading by a liberal and 
reasonable construction, the pleading will be sustained. 
Pridgen v. Pridgen, 190 N. C. 102, 105, 129 S. EK. 419. 

Allegations of complaint, when given liberal construc- 
tion required by this section, held to allege facts suff- 
cient to constitute actionable negligence on the part of 
demurring defendants. Cunningham v. Haynes, 214 N. C. 
456, 458,.199 S. E. 627. 

In Favor of Pleader.—The court is required on demurrer 
to construe the complaint liberally ‘‘with a view to substan- 
tial justice between the parties,’ under this section, and, 
contrary to the common-law rule, every reasonable intend- 
ment is to be made in favor of the pleader. Joyner v. 
Woodard, 201 N. C. 315, 317, 160 S. E. 288; Bailey v. Rob- 
Ertswrcose Nee Cs 592,91el) Ss. eis 754s Leach ty.) Rage; e 20a Ns 
C622) 191 San 6497 Anthonyey, Kirht, i211) NSsCis637, 
191 S. EK. 323; Anderson Cotton Mills v. Royal Mfg. Co., 
ZS No Cr 5008 11 9S. eke) (2d) 5505 


Construction in View of Merits. — The pleadings must 
be liberally construed, with a view to present the case upon 
its real merits. Lyon vy. Atlantic, etc., R. Co., 165 N. C. 
VS Sy 1B, uk. 

Statement of Cause of Action. — If the facts alleged are 
sufficient for a cause of action when liberally construed, 
however inartificially the complaint may have been drawn, 
it will be sustained. Renn vy. Seaboard Air Line R. Co, 
170 N. C. 128, 86 S. E. 964; Conrad v. Board, 190 N. C. 389. 
130 S. E. 53. Same rule applies to an answer. Pridgen v. 
Pridgen, 190 N. C. 102, 129 S. E. 419; Dixon v. Green, 178 
N. C. 205, 100 S. E. 262. See also Farrell v. Thomas, etc., 
Co, 204°N. C631, 633; 169°S5 Bh. 224. 

But there should be at least a substantial accuracy in the 
averments of pleadings, and a compliance therein with the 
essential rules of pleading so that the real issues may be 
evolved from the controversy. New Bern Banking, etc., 
Co, v. Duffy, 156.N. CG 83) 72S. E. 96. 

Upon the inquiry as to whether the complaint states a 
cause of action, it will be liberally construed with every 
reasonable intendment therefrom in the plaintiff’s favor, 
however uncertain, defective and redundant its allegations 
may be drawn. Enloe v. Ragle, 195 N. C. 38, 141 S. E. 477; 
Sewell v. Chas. Cole & Co., 194 N. C. 546, 140 S. E. 85, 
citing S. v. Bank, 193 N. C. 513, 527, 137 S. E. 587; Foy 
v. Stephens, 168 N. C. 438, 84 S. E. 758; S. v. Trust Co., 
192 N. C. 246, 134 S. E. 656; Elam v. Barnes, 110 N. C. 73, 
14s Sa. Ee 621. 

A complaint cannot be overthrown by a demurrer un- 
less it be wholly insufficient. If in any portion of it, or to 
any extent, it presents facts sufficient to constitute a cause 
of action, or if facts sufficient for that purpose can be fairly 
gathered from it, the pleading will stand, however inartifi- 
cially it may have been drawn, or however uncertain, de- 
fective, or redundant may be its statements, for, contrary 
to the common-law rule, every reasonable intendment and 
presumption must be made in favor of the pleader. It must 
be fatally defective before it will be rejected as insuffi- 


cient. Fairbanks, etc., Co. v. Murdock Co., 207 N. C. 348, 
351, 177 S. E. 122; Ramsey v. Nash Furniture Co., 209 
N, C, 165, 168, 183 S. E. 536; Cummings v. Dunning, 210 


N, C, 156, 185 S. E. 653; Avery County v. Braswell, 215 
N. C. 270, 1 S. EB. (2d) 864; Vincent v. Powell, 215 N. C. 
336, 1S. EB. (2d) 826. 
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Although under this section allegations of pleadings are 
to be construed liberally ‘“‘with a view to substantial jus- 
tice between the parties,” § 1-122 makes it a necessary re- 
quirement that the complaint shall contain ‘a plain and 
concise statement of the facts constituting a cause of ac- 
tion,”” which means that it shall contain a plain and con- 
cise statement of all the facts necessary to enable the plain- 
tiff to recover. Citizens Bank v. Gahagan, 210 N. C. 464, 
466, 187 S. E. 580. 

The material allegations of the complaint are that at the 
foreclosure sale the land was bought by the secretary and 
treasurer of the corporate mortgagee, and that this official 
was “acting in said capacity at the time he purchased said 
land at the foreclosure sale, and was acting as the agent of 
said bank,’ and that this official shortly thereafter con- 
veyed the land to the mortgagee, which thus indirectly 
purchased at its own sale. Held that the complaint is not 
so wholly insufficient that it can be overthrown by a 
demurrer. Council v. Greensboro Joint Stock Land Bank, 
AIAN Ge 262, 265, 189.5. Bes 7772 

In spite of this section, a complaint must allege a cause 
of action, and the court will not, under this rule, construe 
into a pleading that which it does not contain. Jones v. 
Jones Lewis Furniture Co., 222 N. C. 439, 23 S. E. (2d) 
309. 

Same—Judged from Whole Pleading. — When it is ap- 
parent from the whole pleading that the complaint alleges 
a good cause of action, it will be sustained under the rule 
of liberal construction. Muse v. Ford Motor Co., 175 N. 
C. 466, 95 S. E. 900; Dixon v. Green, 178 N. C. 205, 100 S. 
Fy. 202. 

Extent of Liberal Construction Rule. — The rule of lib- 
eral construction does not mean that a pleading shall be 
construed to say what it does not say, but that if it can 
be seen from its general scope that a party has a cause of 
action or defense he will not be deprived thereof merely 
because he has not stated it with technical accuracy. Ches- 
son v. Lynch, 186 N. C. 625, 626, 120 S. E. 198. Nor does it 
mean that the court shall supply the necessary allegations; 
nor is it intended thereby to repeal those rules of pleading 
which are essential to produce certainty of issues. Turner 
v. McKee, 137 N. C. 251, 259, 49 S. E. 330. See also Fair- 
banks, etc., Co. v. Murdock Co., 207 N. C. 348, 351, 177 S. 
Hy diaee 

Errors in Language and Use of Words. — A plea that a 
cause of action did not “arise” within the time prescribed 
by the statute for the commencement of an action, while 
not strictly accurate, will be construed under the liberal 
system of pleading in force under this section, to mean that 
it did not “‘accrue’”’ within that time. Stubbs v. Motz, 113 
N.C. 4587 eS ise. 36/. 

Answer Not Rejected Unless Fatally Defective—Under 
the liberal construction provided by this section, an answer 
must be fatally defective before it will be rejected as in- 
sufficient and every reasonable intendment and presumption 
must be in favor of the pleader. Commerce Ins. Co. v. 
McCraw; 215 N. ©; 105, 108, 1S. HB. Cd) 369, 


And an Amended Answer May Sufficiently State Cause 
of Action—Where an amendment eliminated the ground 
upon which the demurrer was interposed, overruling of the 
demurrer was proper, the amended answer being sufficient 
to state a cause of action under the liberal construction 
ptovided by this section. Sohmer y. Felton Beauty Supply 
Comacituun..'C.. S22; 190, Sh cB aaah. 

Conflicts of Laws. — The rules of construction of the 
pleadings are governed by the lex fori, i. e. by the law of 
the state in which the cause is being litigated. McNinch 
vy. American Trust Co., 183 N. C. 33, 110 S. E. 663. 

Variances. — Under the liberal principle which this sec- 
tion inculcates, a variance between the pleadings and proot 
will not be regarded as material unless it misleads the 
complaining party to his prejudice in maintaining his ac- 
tion upon its merits. Renn v. Seaboard Air Line R. Co., 
170 N. C. 128, 86 S. E. 964; Muse v. Ford Motor Co., 175 N. 
C. 466, 95 S. E. 900. And where the variance is not ma- 
terial the judge may direct the fact to be found according 
to the evidence. Dorsey v. Corbett, 190 N. C. 783, 130 S. 
E. 842. 

A demurrer to the evidence will not be sustained if it is 
sufficient under a liberal construction to sustain the plain- 
tiff’s action. State v. National Bank, 193 N. C. 524, 137 §. 
E. 593. 

Applied in Toler v. French, 213 N. C. 360, 196 S. E. 312. 

Cited in Jeffreys v. Hocutt, 195 N. C. 339, 344, 142 S. E. 
226; Virginia-Carolina, etc., Bank v. First, etc., Bank, 197 
N. C. 526, 531, 150 S. E. 34; Lee v. Caveness Produce Co., 
197 N. C. 714, 150 S. E. 363; Shemwell v. Lethco, 198 N. 
C. 346, 348, 151 S. E. 729; Brewer v. Brewer, 198 N. C. 
669, 153 S. E. 163; Mack Truck Corp. v. Wachovia Bank 
& Trust Co., 199 N. C. 203, 204, 154 S. E. 42; Smithwick 
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v. Colonial Pine Co., 199 N. C. 431, 154 S, E. 917; Cole v. 
Wagner, 197 N. C. 692, 150 S. E. 339; Nall v. McConnell, 
211 N. C. 258, 1909 S. E. 210; Kirby v. Reynolds, 212 N. C. 
271, 193 S. E. 412; Pearce v. Privette, 213 N. C. 501, 196 
S. E. 843; Bynum vy. Fidelity Bank, 219 N. C. 109, 12 S. 
E. (2d) 898; Adams v. Cleve, 218 N. C. 302, 10 S. BE. (2d) 
911; Sayles v. Loftis, 217 N. C. 674, 9 S. E. (2d) 393; Hill 
v. Stansbury, 221 N. C. 339, 20 S. E. (2d) 308; Hallow v. 
Atlantic Coast Line R. Co., 222 N. C. 740, 24 S. E. (2d) 
633; Belk’s Department Store vy. Guilford County, 222 N. 
C. 441, 23 S. E. (2d) 897 (dis. op.). 


§ 1-152. Time for pleading enlarged. — The 
judge may likewise, in his discretion, and upon 
such terms as may be just, allow an answer or 
reply to be made, or other act to be done, after 
the time limited, or by an order may enlarge the 
tame: (Rév., 6: 512;°Codepser 274C) Cw pear as 
Cr"S. 536.) 


Cross References.—As to amendments to pleadings, see § 
1-161 et seq. As to power of judge to set aside judgment 
for mistake, surprise, or excusable neglect, see § 1-220, As 
to power of judge to enlarge time in case on appeal, see § 
1-282. 

Editor’s Note. — It will be noticed that this section con- 
fers upon the judge two supplementary powers: (a) To 
allow an answer to be filed after the time limited for its 
filing, which presupposes that the power is to be ex- 
ercised after the expiration of such time; (b) a power to 
extend the time of filing the answer or reply, which pre- 
supposes that the power is to be exercised before the ex- 
a of the time limited for the filing of the answer or 
reply. 

While it is true the line of cases cited under this section, 
refer more particularly to filing answer, no sound reason 
occurs why the same power does not exist for enlarging the 
time for filing complaint. Smith v. New York Life Ins. 
Coy; 208: Ns (Cr 99.102) 179. Ss. Fs 457, 

Inherent Power to Extend Time. — Even independent 
of ‘this section, and a fortiori under this section, the su- 
perior court possesses ,an inherent discretionary power to 
amend pleadings or allow them to be filed at any time, 
unless prohibited by some statute, or unless vested rights 
are interferred with. Gilchrist y. Kitchen, 86 N. C. 20. 

Review of Discretion. — It is generally held that when- 
ever the judge is vested with a discretion, his doing or re- 
fusal to do the act in question is not reviewable upon ap- 
peal. United Am., etc., Baptist Church y. United Am., etc., 
Baptist Church, 158 N. C. 564, 74 S. E. 14; Wilmington vy. 
McDonald, 133 N. C. 548, 45 S. E. 864; Beck v. Bellamy, 93 
N. C. 129; Best v. British, etc., Mortg. Co., 131 N. C. 70, 
42 S. E. 456. This discretion however is not an arbitrary 
but a legal discretion. Hudgins vy. White, 65 N. C. 393. 

Ample Power in Questions of Pleading and Practice. — 
In Austin v. Clarke, 70 N. C. 458, 459, the court said that 
this section invests the Court with ample powers, in all 
questions of practice and procedure, to be exercised at the 
discretion of the judge presiding who is presumed to know 
best what orders and what indulgence will promote the 
ends of justice in each particular case. With the exercise 
of discretion we cannot interfere, and it is not the subject 
of appeal. 

Extension Not to Be Encouraged. — After the defendant 
has failed to file a verified answer, the court may in its 
discretion extend the time for filing it, though such exten- 
sion of time is a practice not to be encouraged. Griffin ¥; 
Asheville Light Co., 111 N. C. 434, 438, 16 S. E. 423. 

Extension beyond Next Term. — The trial court cannot 
extend the time for pleading beyond the next term of court, 
unless by consent of the parties. Sheek y. Sain, 127 N. C. 
266, 37S. 3B. 334. 

Extension after Supreme Court’s Decision. — The trial 
court cannot permit an answer to be filed after the Su- 
preme Court has decided that judgment should have been 
entered by default for the plaintiff. Cook v. American 
Exch. Bank, 130 N. C. 183, 41 S. E. 67. 

Enlarging Time for Filing Answer.—The judge of the 
Superior Court where a civil action has been brought has 
the discretionary power to enlarge the time in which an 
answer may be filed to the complaint beyond that limited 
before the clerk, upon such terms as may be just, by an 
order to that effect. Aldridge v. Greensboro Fire Ins. Co., 
194 N. C. 683, 140 S. E. 706. See also Vann v. Coleman, 206 
No Corso 1745S. 2os..7 30. 

Same—Setting Aside Default—On an appeal from an or- 
der of the clerk of the superior court denying motion to 
set aside a default judgment the judge of such court has 
jurisdiction under this and § 1-276 to set aside the judgment 
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and enlarge the time for filing the defendant’s answer. 
Acme Mfg. Co. v. Kornegay, 195 N. C. 373, 142 S. E. 224, 
citing Caldwell v. Caldwell, 189 N. C. 805, 128 S. E. 329. 

Upon a proper finding of a meritorious defense and ex- 
cusable neglect, the judge of the Superior Court, on appeal 
from the clerk, has authority under § 1-220 to set aside a 
judgment rendered by the clerk, against the defendant by 
default of an answer, to which exception has been duly 
entered before the clerk, and to permit an answer to be 
filed under this section. Dunn v. Jones, 195 N. C. 354, 142 
,, 320; 

At the Time of Trial. — It is in the discretion of the 
court to allow filing of the answer or demurrer even where 
the case is reached for trial. Morgan v. Harris, 141 N. C. 
358, 360, 54 S. E. 381. 

Allowance to File Answer after Five Years. — In Mallard 
y. Patterson, 108 N. C. 255, 13 S. E. 93, the defendant filed 
an unverified answer, the complaint in the action having 
been verified, and the defendant, after a lapse of five years, 
asked to be allowed to file a new answer, properly veri- 
fied, and the court allowed him the leave, though he was 
not entitled to it as a matter of right. The Supreme Court 
approved of the order, and declared that the exercise of the 
discretion by the judge was not reviewable. Best v. 
British, etc., Mortg. Co., 131 N. C. 70, 42 S. E. 456. 

Irrespective of Laches. — Even if the delay in filing the 
pleading is due to the pleader’s laches, it is in the discretion 
of the presiding judge to permit it to be filed. McMillan 
vy. Baxley, 112 N. C. 578, 583, 16 S. E. 845. 

Filing Defense Bond. — A trial judge may at any time 
extend the time for filing a defense bond. Timber Co. v. 
Butler, 134 N. C. 50, 45 S. E. 956; Dunn v. Marks, 141 N. 
Remo e,. 03'S. “dy. 8405 

Delay in Motion for Judgment May Be Considered. — In 
passing on a motion to file or verify an answer after the 
time limit, the court may in its discretion consider the 
delay of the plaintiff in moving for judgment. Horney v. 
Mills, 189 N. C. 724, 128 S. E. 324. 

Answer to Amended Complaint. — The trial judge has the 
discretionary power conferred on him by this section to 
‘allow the defendant to file an answer to the amended com- 
plaint during the term, and his action will not be re- 
viewed on appeal when an abuse of this discretion has not 
been shown. Brown v. Hillsboro, 185 N. C. 368, 117 S. E. 41. 

Effect of Section 1-125.—Section 1-125 prohibits the clerk 
of the court only from extending the time for defendant to 
answer, and does not impair the broad powers conferred by 
this section upon the judge. McNair v. Yarboro, 186 NeeC. 
Tigeet8, 2S, 3. 913) ‘ 

Effect of Section 1-140 on Power of Court.—The restric- 
tions in section 1-140 do not impair the discretion of the 
court in allowing an answer to be filed after the time lim- 
ited. Roberts v. Merritt, 189 N. C. 194, 126 S. E. 513; 
Aldridge v. Greensboro Fire Ins. Co., 194 N. C. 683, 140 
S. E. 706. 

Applied in Bailey v. Commissioners, 120 Nat Cse388,027° (os 

. 28. 

‘ead in Carolina Power & Light Co. v. Reeves, 198 
N. C. 404, 410, 151 S. EB. 871; O’Briant v. Bennett, 213 N. 
C. 400, 196 S. E. 336. 


§ 1-153. Irrelevant, redundant, indefinite plead- 
ings—If irrelevant or redundant matter is in- 
serted in a pleading, it may be stricken out on 
motion of any person aggrieved thereby, but this 
motion must be made before answer or demur- 
rer, or before an extension of time to plead is 
granted. When the allegations of a pleading are 
so indefinite or uncertain that the precise nature 
of the charge or defense is not apparent, the 
court may require the pleading to be made defi- 
nite and certain by amendment. (Rev., s. 496; 
Sader sy 861; C. Cx P.j.8.0120; .C..S. :537.) 


Cross References—As to bill of particulars in certain 
cases, see § 1-150. As to sham and irrelevant defenses, mo- 
tion to strike, see § 1-126. 

For note on use of the motion to strike, see 19 N. C. 
Law Rev. 25. 

Editor’s Note.—The true doctrine to be gathered from all 
the cases is that, if the substantial facts which constitute a 
cause of action are stated in the complaint or can be inferred 
therefrom by reasonable intendment, though the allegations 
are imperfect, incomplete and defective, and such insuffi- 
ciency pertains rather to the form than to the substance, 
the proper mode of correction is not by demurrer nor by 
excluding evidence at the trial but by a motion, before the 
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trial, to make the averments more definite by amendment. 
To this effect see, Moore v. Edmiston, 70 N. C. 510; Stokes 
v. Taylor, 104 N. C. 394, 397, 10 S. E. 566; Nye v. Williams, 
190 N. C. 129, 129 S. E. 193; Fulps v. Mock, 108 N. C. 601, 
605, 13 S. E. 92. Blackmore v. Winders, 144 N. C. 212, 56 S. 
E. 874; Bristol v. Carolina, etc., R. Co., 175 N. C. 509, 95 S, 
BE. 850; Leach v. Page, 211 N. C. 622, 191 S. E. 349. 

Power to Strike.—Under this section or under section 
1-272, the superior court has power to strike out an answer 
whenever it appears to the satisfaction of the court that it 
is irrelevant or frivolous. Commissioners y. Piercy, 72 N. C. 
181; Dail & Bro. v. Harper, 83 N. C. 5, 7. 

The Test of Right to Have Allegation Stricken.—Whether 
evidence in support of an allegation would be competent 
upon the trial does not determine plaintiff’s right to have 
it stricken out upon motion under this section, the test be- 
ing whether the allegation is of a probative or of an ulti- 
mate fact. Revis v. Asheville, 207 N. C. 237, 176 S. E. 738. 

The allegation as to a city carrying accident and liability 
insurance was an allegation of an evidential and probative 
fact and not of a material, essential, or ultimate fact, and 
there was no error in the trial court’s ordering it stricken 
out under this section. Id. 

Equitable matters in defense relevant only upon the mo- 
tion to confirm a foreclosure sale are properly stricken from 
the answer upon motion, under this section, since plaintiff. 
seeks a legal remedy only and invokes no equitable juris- 
diction of the court, and the foreclosure sale cannot be col- 
laterally attacked in plaintiff’s action to recover the defi- 
ciency after foreclosure. First Carolina’s Joint-Stock Jand 
Bank v. Stewart, 208 N. C. 139, 179 S. EB. 463. 

Power to Make Explicit Ex Mero Motu.—The court has a 
right ex mero motu to direct that the pleadings shall be 
more explicit. Martin v. Goode, 111 N. C. 288, 16 S. E. 232; 
Allen vy. Carolina Cent. R. Co., 120 N. C. 548, 550, 27 S. E. 
76. Or it may direct the same upon the application of a 
party interested. Buie v. Brown, 104 N. C. 335, 336, 337, 10 
S. E. 465; Bowling v. Fidelity Bank, 209 N. C. 463, 184 S. 
alos 

If defendant desires a more certain and definite statement 
of the cause of action alleged, the proper remedy is a mo- 
tion under this section. Cox v. Jenkins, 212 N. C. 667, 194 
en ORG 

Manner of Correction May Not Be Directed.—While the 
trial judge is authorized in the exercise of his discretion ta 
order that a pleading be made more definite under the pro- 
visions of this section, he may not direct the manner in 
which this may be done. Hensley v. McDowell Furniture 
Co., 164 N. C. 148, 80 S. E. 154. 


Argumentative, Hypothetical or Alternative Pleading. — 
The proper method of taking advantage of an argumenta- 
tive, hypothetical or an alternative pleading is not by de- 
murrer but by a motion under this section to make more 
explicit. Daniels v. Baxter, 120 N. C. 14, 18, 26 S. E. 635. 

Discretion of Court.—A motion to make a pleading more 
definite and certain is addressed to the discretion of the 
court. Womack v. Carter, 160 N. C. 286, 75 S. E. 1102. See 
also, Allen v. Carolina Cent. R. Co., 120 N. C. 548, 27 S. E. 
76; Smith v. Summerfield, 108 N. C. 284, 12 S. E. 997; Con- 
ley v. Richmond, etc., R. Co., 109 N. C. 692, 14 S. E. 303. 
See also Temple v. Western Union Tel. Co., 205 N. C. 441, 
171 S. E. 630; Tickle v. Hobgood, 212 N. C. 762, 194 S. E. 
461. 

If the pleader thinks that it is impossible to make the 
allegations of his pleading more definite, this fact must be 
addressed to the judge who has a large discretion in such 
matters, and if it appears to him that such was the case, 
he will disallow a motion to make such pleading more defi- 
nite and certain. Bristol v. Carolina, etc., R. Co., 175 N. 
Cy 509), 95) Se Hasan: 

Under this section the Superior Court is authorized in 
the exercise of its discretion to strike from a pleading 
any allegations of purely evidential and probative facts. 
Iafe Ins. Co. v. Smathers, 211 N. C. 373, 190 S. E. 484. 

If irrelevant or redundant matter is inserted in a plead- 
ing it may be stricken out on motion of the aggrieved party, 
and if made in apt time “it is not addressed to the dis- 
cretion of the court, but is made as a matter of right.” 
Herndon v. Massey, 217 N. C. 610, 8 S. E. (2d) 914. See 
also, Tar Heel Hosiery Mill v. Durham Hosiery Mills, 198 
N. C. 596, 152 S. E. 794; Federal Reserve Bank v. Atmore, 
200 N. C. 437, 157 S. E. 129; Patterson v. Southern R. Co., 
214 N. C. 38, 198 S. E. 364; Parrish v. Atlantic Coast Line 
R. Co., 221 N. C. 292, 20 S. E. (2d) 299; Hill v. Stansbury, 
221 N. C. 339, 20 S. E. (2d) 308. 

Motion to Make Pleading More Definite and Certain.— 
The refusal of the court to grant plaintiff’s motion to strike 
the parts of the reply inartificially setting up a defense, is 
not reversible error, plaintiff’s more appropriate remedy be- 
ing a motion to make defendant’s pleading more definite 
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and certain. 
393. 

If defendant, in a negligent injury action, desires more 
specific and detailed allegations in the complaint as to the 
charge of negligence, he must aptly request that the court 
require the pleading to be made more definite and certain 
or request a bill of partieulars. Jjivingston vy. Essex Inv. 
Co., 219 N. C. 416, 14 S. E. (2d) 489. 

Action to Establish Donatio Mortis Causa.—In an action to 
establish a donatio mortis causa, allegations setting forth 
facts tending to show motive, the setting, the relationship 
between the parties, the intention of the donor, and the 
state of his health and the circumstances surrounding his 
death, are proper, and defendant administrator’s motion to 
strike such allegations from the complaint is properly de- 
nied. Bynum v. Fidelity Bank, 219 N. C. 109, 12 S. E. 
(2d) 898. 

Waiver or Cure of Defects in Absence of Motion.—If the 
defect of uncertainty or indefiniteness is not raised by a 
motion to make more certain, and an answer is filed, sucn 
defect will be deemed as waived or cured. Ricks y. Brooks, 
TONG C. 620479102" S.5 F207. 

The defect in the statement of locality may be raised 
either by a motion for a bill of particulars or a motion un- 
der this section to make the pleading more specific. Lucas 
v. Carolina Cent. R. Co., 121 N. C. 506, 509, 28 S. HB. 265. 

Scandalous and MImpertinent Matter.—Where “imperti- 
nent” matter is introduced into the pleadings, it may be 
stricken out at the expense of the party introducing it. 
Powell v. Cobb, 56 N. C. 1. 

A party is entitled, as a matter of right, to have irrel- 
evant or redundant matter which is prejudicial to him, 
or scandalous, stricken from his opponent’s pleading upon 
motion aptly made. Patterson vy. Southern Ry. Co., 214 
IN: *G. 38, 198° S: BH. 364. 

Application to Justice’s Court.—The provision of this sec- 
tion, as to motions to make pleadings more certain, applies 
to justices’ courts as well as to the superior courts. Wilson 
v. Batchelor, 182 N. C. 92, 108 S. E. 355. 

Time of Motion.—Under this section the motion must be 
made in apt time before answer or demurrer, and if not 
made within time the granting of the motion rests within 
the discretion of the judge. Hensley v. McDowell Furniture 
Co., 164 N. C. 148, 80 S. E. 154; Bowling v. Fidelity Bank, 
209 N. C. 463, 184 S. E. 13. 

Thus, a motion to strike out as a matter of right made 
after answer and on the day the case is calendared for 
trial, is properly denied for the reason that it is not made 
in apt time. But even though a motion to strike out is 
not made in apt time, the court has discretionary power 
to allow the motion during the term at which the case is 
calendared for trial. Warren vy. Virginia-Carolina Joint 
Stock Land Bank, 214 N. C. 206, 198 S. E. 624. 


Motion to strike matter from an answer comes too late, 
when filed after the jury is impaneled. Roller v. McKinney, 
159 N. C. 319, 74 S. E. 966. 

A motion to strike out alleged improper matter from a 
complaint will not be considered after an answer to de- 
murrer is filed, or after an order for time to plead. Lee v. 
Thornton, 171 N. C. 209, 88 S. E. 232. 

It was held not an abuse of discretion for the trial court 
to order the complaint made more definite and certain, al- 
though the complaint was fled at October term, 1916, and 
the motion was made at the December term, 1917, im- 
mediately before trial. Bristol v. Carolina, etc., R. Co., 175 
INeG 509895. .o. 1. 650! 

Where a motion is made on the eve of the trial, it should 
be granted with great caution, if the moving party has been 
very dilatory. Bristol v. Carolina, etc., R. Co., 175 N. C. 
509, 95 S. HE. 850. 

A motion to strike out does not challenge sufficiency of 
the complaint to state a cause of action, but concedes that 
sufficient facts are alleged, and presents only the propri- 
ety, relevancy, or materiality of the allegations sought to 
be stricken out. Poovey v. Hickory, 210 N. C. 630, 188 
Si. (78: 

A motion to strike under this section does not raise the 
question of the sufficiency of the complaint as a whole to 
state a cause of action, but such question can be raised only 
by demurrer. Parrish yv. Atlantic Coast Line R. Co., 221 
Ne iG. 5292, 20'S.) (Cdn 299: 

“Oratorical’” Allegations Are Not Improper.—Although 
the allegations are made in language which the defendant 
thinks is somewhat oratorical, this does not make them 
improper, irrelevant, or immaterial, nor can it be held 
that as a matter of law the reading of such allegations to 
the court, in the presence of the jury, will be prejudicial 
to the rights of the defendant. Poovey v. Hickory, 210 
Wa, Ga "630! 683,188" 'S.. “E78: 

Allowance of Amendments.—Under this section and § 1-150 


Sayles v. Loftis, 217 N. C. 674, 9 S. E. (2d) 
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when there is a defective cause of action, although in due 
form, the plaintiff cannot recover unless the court in its 
discretion, on reasonable terms, allows an amendment. 
When a good cause of action is set out, but defective 
in form, the court may require the pleadings to be made 
definite and certain by amendment. Bowling vy. Fidelity 
Bank, 209 N. C. 463, 184 S. E. 13, citing Allen vy. Carolina 
Centy Ry. Co., 120) ING C2 5485927 4S) Be 76. 

Review of Refusal of Motion to Strike.—The refusal of a 
motion to strike out certain portions of a bill of particulars 
as irrelevant and immaterial, under this section, will be af- 
firmed where it appears that defendant was not prejudiced 
thereby, the matter lending itself to an easier determination 
by correct rulings on the admissibility of evidence offered 
in support of such allegations. Pemberton vy. Greensboro, 
205 IN; iCe (599, 172, S. EP196sScott ive Bryan, ZION.» Ca472; 
187 S. Bie 756. 

An appeal will lie immediately from the denial of a mo- 
tion made as a matter of right under this section, to strike 
certain paragraphs from the complaint on the ground of ir- 
relevancy and redundancy, but not where motion is ad- 
dressed to court’s discretion. Parrish v. Atlantic Coast 
AWitary AGP (Bon, VAAL ING {Oh Beye oe Da CoN Ae.tL 

On appeal from the denial of a motion to strike made 
under this section, the duty rests upon the supreme court 
to sustain the objections which relate to any allegation 
which is clearly irrelevant or redundant within the mean- 
ing of this section and to strike same from the pleading, 
but caution will be exercised not to put the lower court 
in trammels upon a doubtful matter when the competency 
of the allegations objected to may more clearly appear when 
the case is factually developed on the trial. Hill v. Stans- 
bury, 220 IN. Ciss9,) 20leSh ei (ed) o0ss 

Applied in McCarley v. Council, 205 N. C. 370, 375, 171 
Sieh. 3235 sIntre Wrest, <2'2, INy (C) 189) S19se Sa boa ee Bat 
ton v. Atlantic Coast Line R. Co., 212 N. C. 256, 193 S. E. 
674; Heffner v. Jefferson Standard Life Ins. Co., 214 N. 
C. 359, 199 S. E. 293, treated under § 1-125. 

Cited in Cole v. Wagner, 197 N. C. 692, 150 S. FE. 339; 
Tar Heel Hosiery Mill v. Durham Hosiery Mills, 198 N. C. 
596; 152°S../B. 794; Ellis ve Ellis,7198 N° C: 767) 153° Sa Be: 
449; Hutchins v. Mangum, 198 N. C. 774, 153 S. E. 409; 
Yonge v. New York Life Ins. Co., 199 N. C. 16, 18, 153 S. 
E. 630; Hood v. Love, 203 N. C. 583, 166 S. E. 743; Duke 
v. Crippled Children’s Comm., 214 N. C. 571, 199 S. E. 918. 


§ 1-154. Pleading judgments. — In pleading a 
judgment or other determination of a court or of 
an officer of special jurisdiction, it is not neces- 
sary to state the facts conferring jurisdiction, but 
the judgment or determination may be stated to 
have been duly given or made. If this allegation 
is controverted, the party pleading must estab- 
lish, on the trial, the facts conferring jurisdiction. 
(Rev., s.'497 Code. 6, 062, C, CP fee i2iGn 
538.) 


§ 1-155. How conditions precedent pleaded.— 
In pleading the performance of conditions pre- 
cedent in a contract, it is not necessary to state 
the facts showing performance, but it may be 
stated generally that the party duly performed all 
the conditions on his part. If this allegation is 
controverted, the party pleading must establish, 
on the trial, the facts showing performance, 
(Rev.,78.1498:, Code sa vhees Co Cu lb. Sadao ee 
539.) 


In Actions upon Insurance Policy.—In Britt v. Mutual 
Ben. Life Ins. Co., 105 N. C. 175, 178, 10 S. E. 896, it was 
held under this section that, in an action upon an insurance 
policy, the truth of the representations in the application as 
conditions precedent may be averred generally by stating 
that the party duly performed all the conditions on his part. 


§ 1-156. How instrument for payment of money 
pleaded.—In an action or defense founded upon 
an instrument for the payment of money only, it 
is sufficient for the party pleading to give a copy 
of the instrument, and to state that there is due 
to him thereon, from the adverse party, a speci- 
fied sum which he claims, (Rev., s. 499; Code, s. 
e650 CoCr Py a1205.C eer) 


This section does not require that the entire writing be 
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made a part of the complaint, and, a demurrer ore tenus 
does not lie where answer has been filed and no objection 
taken by demurrer to the jurisdiction of the court or that 
the complaint did not state facts sufficient to constitute 


a cause Of action. Roberts v. Grogan, 222 N. C. 30, 32, 21 
S. E. (2d) 829. 

Applied in Sossamon vy. Oaklawn Cemetery, 212 N. C. 
535, 193 S. KE. 720. 

§ 1-157. How private statutes pleaded. — In 


pleading a private statute or right derived there- 
from it is sufficient to refer to the statute by its 
title or the day of its ratification, and the court 
shall thereupon take judicial notice of it. (Rev., 
engo. Code, s.°264:' CC. Py s. 123; C.S. 541.) 


Public Law Published in Private Laws, and Vice Versa.— 
Notwithstanding the fact that a public statute is errone- 
ously published in the private laws, the court will take 
judicial notice thereof without the necessity of its being 
pleaded. Hancock v. Norfolk, etc., R. Co., 124 N. C. 222, 
32 S. E. 679. And conversely, the fact that a private stat- 
ute is published among the public statutes will not make 
it a public statute so as to do away with the necessity of 
pleading and proving it. Durham v. Richmond, etc., R. 
Keown 08 oN. C. 399, 402; 12S. E. (1040, 13 So E.. 1: 

Private Statute with Public Provisions.—A private stat- 
ute does not assume the character of a public statute be- 
cause of the fact that it contains public statutory provi- 
sions. Upon this principle the charter of a corporation 
which contains public statutory provisions is not a public 
statute. Carrow v. Washington Toll-Bridge Co., 61 N. C. 
118; Durham v. Richmond, etc., R. Co., 108 N. C. 399, 402, 


12 S. BE. 1040, 13 S. E. 1. A fortiori where it does not 
contain such provisions it must be specifically pleaded. 
Corporation Comm. vy. Seaboard Air Line System, 127 
INMENGS 4283; 93/7 /°Su2 E266: 


Nature of Statute is a Question of Law. — Whether a 
statute is public or private is a question of law which the 
courts must determine in the absence of a statutory enact- 
ment declaring and settling its mature. Humphries v. 
Baxter, 28 N. C. 437; State v. Wallace, 94 N. C. 827. 

Qualification of the Rule in Supreme Court.—While the 
courts will not as a general rule, take judicial notice of a 
private statute or its terms and will require that it shall 
be specially pleaded in the manner required by this sec- 
tion, this rule will not be allowed to prevail when a private 
statute relating to and effectually settling the matter in 
controversy has, after due notice, been formally brought tc 
the attention of the Supreme Court; for then only an ab 
stract proposition would be left for the Court’s determina- 
tion, which will not be entertained. Reid v. Norfolk South- 
Brie. 1o,, 162, N.'C,°355, 78S: E306: 

Proof of Private Statutes. — Private statutes must not 
only be pleaded as provided by this section, but also proved 
when they become necessary as evidence. Durham v. Rich- 
mond, etc., R. Co., 108 N. C. 399, 402, 12 S. E. 1040, 13 S. 
ones 


§ 1-158. Pleadings in libel and slander.—In an 
action for libel or slander it is not necessary to 
state in the complaint any extrinsic facts for 
the purpose of showing the application to the 
plaintiff of the defamatory matter out of which 
the cause of action arose, but it is sufficient to 
state generally that the same was published or 
spoken concerning the plaintiff; and if such alle- 
gation is controverted, the plaintiff is bound to 
establish on trial that it was so published or 
spoken. 

The defendant may in his answer allege both 
the truth of the matter charged as defamatory, 
and any mitigating circumstances to reduce the 
amount of damages; and whether he proves the 
justification or not, he may give in evidence the 
mitigating circumstances. (Rev., ss. 501, 502; 
Code, ss. 265, 266; C. C. P., ss. 124, 125; C. S. 542.) 


Cross Reference.—As to libel and slander generally, 
§ 99-1 et seq. 

For an article entitled ‘‘Restrictions on a Free Press,’ 
wherein various phases of rights arising out of libel are dis- 
cussed, see 4 N. C. Law Rev. 24. 

Plea Prerequisite to Evidence of Truth.—A plea of justi- 
fication or of mitigation is a prerequisite to the allowance of 


see 
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evidence of the truth of the charge. Without it such evi- 
dence is incompetent. Burris v. Bush, 170 N. C. 394, 87 S. 
E. 97; Upchurch vy. Robertson, 127 N. C. 127, 128, 37 S. EK. 
157; Dickerson v. Dail, 159 N. C. 541, 75 S. E. 803; Bryant 
v. Reedy, 214 N. C. 748, 753, 200 S. E. 896. 

Where the truth of words alleged to be slanderous is not 
specifically pleaded, evidence thereof was held properly re- 
jected. Elmore v. Atlantic Coast Line R. Co., 189 N. ©. 
658, 127,/S) E. +710. 

Thus, when the defendant pleads the general issue, he 
may not introduce evidence in justification or mitigation. 
Bryant vy. Reedy, 214 N. C. 748, 753, 200 S. E. 896. 

When the defendant in an action for slander denies the 
allegations of plaintiff as to the slander charges in toto, 
and tenders no issue as to justification or mitigation as pro- 
vided in this section, the exclusion of evidence of justifi- 
cation and mitigation is not error, it being required that 
such evidence be supported by proper plea. Id. 

Sufficient Averment.—It is material only to aver in 
complaint that the slanderous words were spoken of the 
plaintiff, the facts which point to them and convey to the 
hearer the sense in which they are used, are matters of 
proof before the jury. Wozelka v. Hettrick, 93 N. C. 10. 

Sufficient Publication.—Under this section where the com- 
plaint in an action for libel alleges that the defendant sent 
the plaintiff an open post card through the mails contain- 
ing libelous matter, without an allegation that such matter 
was read by some third person, the allegation of publica- 
tion is insufficient. McKeel v. Latham, 202 N. C. 318, 162 
S$. B. 747. 

Evidence of Justification under General Issue.-—When the 
defendant pleads the general issue, he may not introduce 
evidence in justification or mitigation. Upchurch vy. Robert- 
HON IAN ec euleya Syn.) ber Sze 

Where defendants had not pleaded privilege, justifica- 
tion, etc., it was error to withhold case from the jury. 
Harrell v. Goerch, 209 N. C. 741, 742, 184 S. EB. 489. 

In the absence of a plea of privilege, justification, or mit- 
igating circumstances, the evidence was sufficient to be 
submitted to the jury on the question of whether the gen- 
eral manager was acting within the scope of his author- 
ity in uttering certain slanderous words in an action there- 
for against the corporation. Alley v. Long, 209 N. C. 
245, 183 S. E. 294. 


§ 1-159. Allegations not denied, deemed true.— 
Every material allegation of the complaint not 
controverted by the answer, and every material 
allegation of new matter in the answer, constitut- 
ing a counterclaim, not controverted by the reply 
is, for the purposes of the action, taken as true. 
But the allegation of new matter in the answer, 
not relating to a counterclaim, or of new mat- 
ter in reply, is to be deemed controverted by the 
adverse party as upon a direct denial or avoid- 
ance, as the case requires. (Rev., s. 503; Code, s. 
Bea? CAP iss Jo) Ga bes) 


Editor’s Note.—The rule established by this section dis- 
posed of the necessity of submitting to the jury matters 
which the law deems as admitted in the absence of denial. 

New Matter Not Amounting to Counterclaim.—If the 
new matter in the answer does not amount to a counter- 
claim such matter will be deemed as denied by the opera- 
tion of law. Wagon Co. v. Byrd, 119 N. C. 460, 26 S. E. 144; 
McQueen v. People’s Nat. Bank, 111 N. C. 509, 513, 16 S. E. 
270. Thus in an action for the purchase price of land sold, 
the allegation of defective title is a matter of defense, and 
not a counterclaim, and hence the burden is on defendant, 
even though not specifically denied by the operation of law. 
Bank v. Loughran, 122 N. C. 668, 674, 30 S. E. 17. 

When such new matter does not raise issues of fact but 
presents only questions of law, the court may render judg- 
ment on the pleadings, there being no controverted issues 
of fact for the determination of the jury. Dunn v. Tew, 
BiG NG. 286) iso, ye. (2d) 536. 

The allegations of the ccmplaint, and every material 
allegation of new matter constituting a counterclaim in an 
answer, directly admitted or not denied, have the effect of 
a finding by a jury. Bonham y. Craig, 80 N. C. 224; Helms 
v. Green, 105 N. C. 251, 262, 11 S. E. 470. 

As a corollary to this general principle it follows that new 
matter in the answer not amounting to counterclaim dis- 
poses of the necessity of a replication. Mclamb v. McPhail, 
126 N. C. 218, 221, 35 S. E. 426; Wilson v. Brown, 134 N. C. 
400, 408, 46 S. E. 762; Smith v. Bruton, 137 N. C. 79, 80, 49 
S. E. 64; Askew v. Koonce, 118 N. C. 526, 24 S. E. 218. 

Admission as Basis for Referee’s Finding.—Allegations in 


the 
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a complaint, not denied in the answer, are a sufficient basis 
for the referee’s findings of fact; but allegations not so ad- 
mitted and not sustained by proof, are not evidence, unless 
put in evidence. Stephenson v. Felton, 106 N. C. 114, 11 S. 
By. 6255. 

Application in Divorce Actions.—Divorces are granted only 
when the facts constituting a sufficient cause, und2r a 
proper construction of the law, are pleaded, proved and 
found by the jury. McQueen vy. McQueen, 82 N. C. 471. The 
admissions of the parties are not competent evidence, as in 
other actions, of the trath of the material allegations ef 
the pleadings. Perkins v. Perkins, 88 N. C. 41. But when 
a defendant demurs to a petition for divorce the court here 
must consider the demurrer as a concession, not only that 
the facts alleged are true, but that they can and will be 
proved, so as to secure the verdict of the jury. Steele v. 
Steele, 104 N. C. 631, 634, 10 S. E. 707. 

Admissions as Evidence in Other Actions.—Admissions im- 
plied under this section by failure to controvert allegations 
of the opposite pleading constitute evidence against the 
party making them in all actions and proceedings against 
him, wherein they may be pertinent and competent, just as 
are admissions and declarations of a party made adverse to 
his right on any occasion. Their weight depends always 
upon whether or not they were made with deliberation or 
incautiously, and they are subject to proper explanation. 
Mason v. McCormick, 85 N. C. 226; Adams v. Utley, 87 N. 
C. 356; Guy v. Manuel, 89 N. C. 83; Brooks v. Brooks, 90 
N. C. 142; White v. Beaman, 96 N. C. 122, 1 S. E. 789; 
Smith v. Nimocks, 94 N. C. 243. And the fact that the 
former action was decided in favor of the party admitting 
can not affect his admissions as evidence in the subsequent 
action. Granty'v. (Gooch, 105) IN. 7G. 827876282. 11 0S. 5715 
See also Lowder v. Smith, 201 N. C. 642, 648, 161 S. E. 223. 

Applied in Little v. Rhyne, 211 N. C. 431, 190 S. E. 725. 

Cited im Brewer v. Brewer, 198 N. C. 669, 671, 153 S. 
163° 


§ 1-160. Pleading lost, copy used.—If an origi- 
nal pleading or paper is lost or withheld by any 
person, the court may authorize a copy to be 
filed and used instead of the original. (Rev., s. 
504; Code;+62600;°C. CP, ss. 35723:C).5, b44) 


Before Cause Argued in Supreme Court.—The lost plead- 
ing or paper should always be supplied by a copy, before 
the cause is argued in the supreme court. Blackmore v. 
Winders, 144 N. C. 212, 219, 56 S. E. 874. 

Order of Substitution Not Reviewable. — Judgments of 
trial courts permitting lost pleadings to be substituted, are 
not reviewable. Bray yv. Creekmore, 109 N. C. 49, 13 S. E. 
428% 

Art. 18. Amendments. 


§ 1-161. Amendment as of course.—Any plead- 
ing may be once amended of course, without 
costs, and without prejudice to the proceedings 
already. had, at any time before the period for 
answering it expires; or it can be so amended at 
any time, unless it is made to appear to the 
court that it was done for the purpose of delay, 
and the plaintiff or defendant will thereby lose 
the benefit of a term for which the cause is, or 
may be, docketed for trial; and if it appears to 
the court or judge that the amendment was 
made for that purpose, it may be stricken out, 
and such terms imposed as seem just to the 
court or judge. (Rev., s. 505; Code, s.. 272; C. C. 
Piso L131 (Ga 1550545;) 

Cross References.—As to enlargement of time in discre- 
tion of judge, see § 1-152. As to amendment to make plead- 
ing more definite and certain, see § 1-153. As to amend- 
ment of pleadings, etce., to correct mistake, to insert ma- 
terial allegations, etc., in discretion of court, see § 1-163. 

Editor’s Note.—The resultant frustration of justice from 
the absurd technicalities of the common law system of 
pleading and practice aroused from the very early days of 
its history a liberal movement towards the emancipation of 
the rules of procedure from needless and cumbersome 
formalities. The movement originated with the gradual de- 
velopment in England of courts of equity which “delight 
to disregard form and look into the substance,” and was 
supplemented by the statute of Jeofails which provided for 
the cure and disregard of formal defects. 

In this country this liberal tendency expressed itself in the 
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form of express enactments towards the adaptation of thq 
rules of pleading and procedure, for the protection of sub- 
stantive rights and for a speedy and effective administration 
of justice. 

In accord with what one may justly call the ‘“renais- 
sance’”’ of the procedural law, the legislative policy of this 
state has been so prone to respond to the calls of a more 
rational administration of justice independent of technicali- 
ties and form, that in this state it may now be well said 
that ‘anything may be amended at any time,’ with the 
qualifications to be hereafter noted. 

These statutory provisions authorizing amendments may 
generally be classified under two principal categories: (A) 
Provisions authorizing amendments as a matter of right, 
and (B) Provisions authorizing amendments within the 
discretion of the court to subserve the ends of justice, 

The former category (A) may be further analyzed by 
dividing it into (a) amendments made before the time for 
answering the pleading has expired, and (b) amendments 
after such time has expired. In the former case there is 
no limitation or condition upon the right to amend, except 
the condition that it must be exercised without prejudice 
to the proceedings already had; in the latter case the right 
to amend as a matter of course does not exist. See Good- 
win v. Caraleigh, etc., Fertilizer Works, 121 N. C. 91, 28 
S. E. 192; Kron v. Smith, 96 N. C. 389, 2 S. EB. 532; Commis- 
sioners v. Blair, 76 N. C. 136. From the doctrine of these 
cases the inference is deduced that the phrase “or it can 
be so amended at any time” appearing in the first part of 
the section, has no reference to the right to amend as a 
matter of course, and that it simply means that the plead- 
ing may be amended after the period for answering it has 
expired, “without costs and without prejudice to the pro- 
ceedings already had.’’ 

The scope and the extent of the latter category (B) is en- 
tirely dependent upon the discretion of the court, which is 
subject only to the usual limitation upon the exercise of 
discretionary powers, viz., that it must not be abused. 

Time of Amendment as a Matter of Right.—Where the 
motion to amend is made after the time for answering has 
expired, and after an answer has been filed, it will be too 
late to amend as a matter of course; after such time the 
privilege of amending the pleadings is at the discretion of 
the court which is not reviewable. Commissioners v. Blair, 
76 N. C. 136; Kron v. Smith, 96 N. C. 389; 2S. E. 532; Good- 
win v. Caraleigh, etc., Fertilizer Works, 121 N. C. 91, 28 
S. FE. 192; Biggs v. Moffitt, 218 N. C. 601, 11 S. E. (2d) 870. 

Practice of Allowing Amendments at All Times Is Be- 
coming Liberal.—Under this and subsequent sections, and 
under the liberal practice as set out in § 1-151, the court 
below, in its sound discrétion, in furtherance of justice, can 
amend the pleading, before and after judgment, to conform 
to the facts proved, keeping in mind always that an amend- 
ment cannot change substantially the nature of the action 
or defense, without consent. The system is broadening and 
expanding more and more, with the view at all times that 
a trial should be had on the merits and to prevent injus- 
tice. Ljipe v. Citizens’ Bank, etc., Co., 206 N. C. 24 29 
173 °S.°H. 316. ig 

Form and Notice of Motion to Amend.—After the time for 
answering has expired it has been the uniform practice to 
apply to the court for permission to amend. This appli- 
cation may be oral or written, but notice of such motion is 
required unless made during a term of court at which the 
action stands for trial. Carolina Discount Corp. v. Butler. 
200 N. C. 709, 712, 158 S, E. 249, ‘ 

Cited in Whichard v. Lipe, 221 N. C. 53. 1 ame 
Tle 135 GALA” SS, Braye mat OES ae 


§ 1-162. Pleading over after demurrer.—After 
the decision on a demurrer, the judge shall, if it ap- 
pear that the demurrer was interposed in good 
faith, allow the party to plead over upon such 
terms as may be just. (Rev., s. 506; Code, s. 272; 
C., CoP amd ods ESRD SY oie 3 Ge 546.) 


Cross References.—As to procedure after return of judg- 
ment upon demurrer, see § 1-131. As to motion for judg- 
ment on frivolous demurrer, see § 1-219. See also, § 1-129 

Formerly Section Discretionary—Now Mandatory.—Prior 
to the act of 1872, it was discretionary with the judge to 
permit any amendment the provision being: the judge “may 
in his discretion’? etc. Matthews v. Copeland, 80 N. C. 30 
33. But now the requirement is mandatory under proper 
circumstances. See Moore v. Hobbs, 77 N. C. 65, 66. 

Application to Contracts Prior to C. C, P.—This section 
which provides that after the decision of a demurrer inter- 
posed in good faith the judge shall allow the party to plead 
over, has no application to actions on contracts entered into 
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prior to the ratification of the C. C. P. Matthews v. Cope- 
land, 80 N. C. 30. 

Not Applicable to Plaintiff—This section has been often 
construed to give to the defendant, after a demurrer in- 
terposed by him in good faith has been overruled, the right 
to answer over, but it has never been extended to the plain- 
tiff as a right to amend his complaint. Barnes v. Crawford, 
115 N. C. 76, 79, 20 S. E. 386. 

Request at the Same Term.—Where a demurrer, being 
interposed in good faith, is overruled, the defendant is en- 
titled to plead over, if the request to do so is made at that 
term, and he may also appeal from the overruling of the 
demurrer. Perry v. Board, 130 N. C. 558, 41 S. E. 787; 
Gore v. Davis, 124 N. C. 234, 32 S. EB. 554. 

Demurrer Must Have Been Interposed in Good Faith. — 
The right to put in an answer after the overruling of a 
demurrer, as created by this section, is subject to the 
qualification that it shall appear that the demurrer was in- 
terposed in good faith. Bronson v. Wilmington N. C. Life 
Mnss Ca., 85 N.C. 411,415. 

Hence where the demurrer is frivolous, the plaintiff is 
entitled to judgment, unless the court in the exercise of a 
sound discretion permits the defendant to answer over. Mor- 
gan v. Harris, 141 N. C. 358, 360, 54 S. E. 381. 

Time of Answering.—Upon the overruling of the demurrer 
the defendant is entitled under this section to answer, but 
he must answer at that term, and the allowance of further 
time is in the discretion of the court. Gore v. Davis, 124 
eo, (204. 32. S., B.. 554. ‘ 

Leave to Amend Must Be Obtained.—Where a demurrer is 
overruled the party may not as a matter of course answer 
or reply; but the case is open for judgment, as if the party 
had made no defense, unless he obtains leave to amend his 
pleadings by putting in an answer or reply as authorized by 
this section. Ranson v. McClees, 64 N. C. 17, 21. 

Cited in Morris v. Cleve, 194 N. C. 202, 139 S. E. 290. 


§ 1-163. Amendments in discretion of court.— 
The judge or court may, before and after judg- 
ment, in furtherance of justice, and on such terms 
as may be proper, amend any pleading, process 
or proceeding, by adding or striking out the name 
of any party; by correcting a mistake in the name 
of a party, or a mistake in any other respect; 
by inserting other allegations material to the 
case; or when the amendment does not change 
substantially the claim or defense, by conforming 
the pleading or proceeding to the fact proved. 
When a proceeding taken by a party fails to con- 
form to law in any respect, the trial judge may 
permit an amendment of the proceeding so as to 
make it conformable thereto. (Rev., ss. 507, 512; 
Pade, ss. 273, 274: C. C. P., ss. 132, 183; C. S. 547.) 


I. In General. 
TI. Discretionary Powers of the Court. 
TI. Introducing New Cause of Action, Defense or Relief. 
IV. Conforming Pleadings to Facts Found. 
V. Amendments of Process. 
VI. Amendments as to Parties. 
VII. Amendments Before Justices of the Peace. 
VIII. Specific Instances. 


I. IN GENERAL. 


See notes under §§ 1-129, 1-131. : . 

Amplest Powers of Amendment.—In civil actions, the 
amplest powers of amendment are given to the courts to 
amend any process, pleading or proceeding in such actions 
either in form or substance for the furtherance of justice, 
on such terms as shall be just, at any time before or after 
judgment rendered therein. State v. Vaughan, 91 N. C 
pa2, 535. , 

Power to Amend Independent of Statute.—Even independ- 
ently of the Code, the superior courts possess an inherent 
discretionary power to amend pleadings or allow them to be 
filed at any time unless prohibited by some statute, or un- 
less vested rights are interfered with, and a fortiori under 
the liberal provisions of the Code which have uniformly 
been beneficially construed by the Supreme Court. Gilchrist 
v. Kitchen, 86 N. C. 20; Cantwell v. Herring, 127 N. C. 81, 
Ba amie. . 140. ; 

Inherent Power of Amendment.—The superior courts pos- 
sess an inherent discretionary power to amend pleadings or 


allow them to be filed at any time, unless prohibited by 


some statute, or unless vested rights are interfered with. 
Gilchrist v. Kitchen, 86 N. C. 20. 


CIVIL PROCEDURE—PLEADINGS 


§ 1-163 


To the same effect in Gilchrist v. Kitchen, 86 N. P20; 
the Court says: “But, independent of the Code, we hold 
that the right to amend pleadings in the cause and allow 
answers or other pleadings to be filed at any time, is an 
inherent power of the superior courts which they may ex- 
ercise at their discretion. The judge presiding is presumed 
to know best what orders and what indulgence as to filing 
of pleadings will promote the ends of justice as they arise 
in each particular case, and with the exercise of this 
discretion this Court cannot interfere because it is not the 
subject of appeal.” Austin v. Clarke, 70 N. C. 458; Wood- 
cock y. Merrimon, 122 N. C. 731, .735, 30 S. E. 321. 

It has been held that the allowance of amendments is 
incidental to the exercise of all judicial power, and is in- 
dispensable to the ends of justice. Bank v. Sherman, 101 
We S2 403,25" TA edie 866. 

Liberal Allowance on Proper Terms—Exception.—Amend- 
ments to pleadings which further justice, speed the trial of 
controversies or prevent unnecessary circuity of action and 
unnecessary expense, should be liberally allowed on proper 
terms, Commissioners v. Blair, 76 N. C. 136, except when 
the effect of the amendment is to allege substantially a new 
cause of action. Dosenbacher vy. Martin, 170 N. C. 236, 84 
S. E. 785. See post, this note, “Introducing New Cause of 
Action or Defense’, III. 

While amendments to process and pleading, under our 
procedure, in both civil and criminal causes, are liberally 
allowed by this section, this does not imply that the court 
has power to change the nature of the offense intended to 
be charged so as to charge a different offense in substance 
from that at first intended. State v. Cleyo, 214" N, Cc. 
675, 677, 200 S. E. 371. See also, Clenenger v. Grover, 
AID IN a Co dSs) 193 1S: B12; 

Allowance in the Liberal Spirit of the Code.—The whole 
scope and design of the new Code is to discountenance all 
dilatory pleas, and to afford the parties a cheap and speedy 
trial upon the merits of their matter in controversy. To 
effect this end it is the duty of all the courts to allow 
amendments in the liberal spirit clearly indicated in the 
Code. Wilson v. Moore, 72 N. C. 558, 562. 

“Anything May Be Amended at Any Time.”—The scale 
of amendments is so liberal that it may well be said that 
“anything may be amended at any time.” Garrett v. Trotter, 
65 N. C. 430. 

Power to Make Any Conceivable Amendment.—In Moore 
v. Edmiston, 70 N. C. 510, 619, the court speaking of this 
section says: “By a sweeping curative supplement to this 
most curative system of pleading, this section confers upon 
the court the power, both before and after judgment, to 
make almost any conceivable amendment so as to conform 
the pleadings to the facts proved.” 

Powers to be Exercised Freely—While the court cannot, 
without the consent of the parties, so amend, change or 
modify the pleadings in a pending action so as to make it 
substantially a new one, Merrill v. Merrill, 92 N.C. 657;  Mc- 
Nair v. Board, 93 N. C. 364, (see post “Introducing new 
cause of action”) its general powers, and especially those 
expressly conferred by this and the following sections, to 
allow amendments of the pleadings “in furtherance of jus- 
tice,’? are broad and comprehensive, and in all proper cases 
should be exercised freely by the court, having ‘due regard 
to fairness and the rights of the parties. Ely v. Early, 94 
NeaGe bed, 

Object to Try Cases upon Their Merits.—It is the policy 
of our Code system to be liberal in allowing amendments of 
process, pleadings, and proceedings, so that causes may be 
tried upon their merits, and to prevent a failure of justice 
for reasons which may be technical or frivolous, not affect- 
ing the substantial rights of the parties. Page v. McDon- 
ald, 159 N. C. 38, 74 S. EX 642. 

This provision and numerous others of the C. C. P. show 
that its purpose is to prevent actions from being defeated 
on grounds that do not affect the merits of the controversy, 
whenever it can be done by amending such actions. The 
pervading idea being to settle controversies by one action, 
and thereby prevent the loss of the labor and money ex- 
pended in that action, and the necessity for incurring like 
labor and expense in a second. Bullard v. Johnson, 65 N. 
C. 436, 438. 

The purpose and scope of the new system is to facilitate 
the trial and disposition of causes upon their merits; and 
to this end, when necessary, the process and pleadings are 
liberally reformed by amendments which do not substan- 
tially change the claim or defense. Cheatham y. Crews, 81 
N.C. 343, 345: 

Time of Amendment.—Formerly this section applied only 
to amendments made before or at the trial, and not at a 
time subsequent. Askew v. Capehart, 79 N. C. 17, 19. But 
now it in terms provides for amendments after judgment 
as well as before. Ed. Note. 
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There is no force in the argument, that an amendment 
which removes the objections must be made before they 
are taken, and cannot be made afterwards, since it is 
precisely for such a purpose the power is conferred to be 
exercised in furthering the ends of justice, at the discretion 
of the judge, in order that such as are trivial, and do not 
affect the substantial and understood matters in contro- 
versy, may be removed. State v. Giles, 103 N. C. 391, 393, 9 
oe. 433: 

Amendment after Judgment.—If necessary, the pleadings 
may be reformed even after judgment to conform to the 
facts proved. Hendon y. North Carolina R. Co., 127 N. CG 
GE Ub AY Sh 15, “Gb, 

Same—The Answer.—The court may in its discretion even 
after judgment allow an answer to be amended to conform 
to the proof. Waters v. Waters, 125 N. C. 590, 593, 34 S. 
Fi. 548: . 

Amendment after Demurrer.—The trial court has the dis- 
cretionary power to allow plaintiff to amend his com- 
plaint, upon the hearing of defendants’ demurrer thereto, 
so as to allege that the negligence complained of was the 
proximate cause of the injury. Bailey v. Roberts, 208 N. 
GRESse e181 MS.) CB. 3754. 

Amendment after Verdict.—The court has power to allow 
an amendment after verdict, so as to supply the omission 
of an averment in the pleading. Pearce v. Mason, 78 N. C. 
37; Penny v. Smith, 61 N. C. 35; Roberson v. Hodges, 105 
INC. 49) TS. E, 92635; 

After Reversal—Under this section upon the receipt of a 
certificate of reversal of judgment overruling a demurrer, the 
lower court may allow an amendment of the summons and 
complaint in accordance with the opinion. Commissioner of 
Banks v. Harvey, 202 N. C. 380, 162 S. E. 894. 

Amendment after Order and Confirmation of Sale.—In 
Stafford v. Harris, 72 N. C. 198, the court held that the 
Probate Court (now the clerk of the superior court) had no 
authority, after order of sale and confirmation of sale and 
order to make title, to entertain a motion in the cause on 
the part of the purchaser to so amend the pleadings as 
to include another tract of land not mentioned, and that the 
judge would have no power to amend the petition upon 
parol evidence that a tract of land had been omitted there- 
from through mistake. 

Presumption of Facts Supporting Amendment.—The trial 
judge will be presumed to have found the facts necessary 
to support his order allowing an amendment to the plead- 
ing, when no facts are stated in the record. Patterson v. 
Champion Lumber Co., 175 N. C. 90, 94 S. E. 692. 

Relation Back Doctrine-—An amendment when properly 
allowed will date back to the time of the institution of the 
Suit.. wWefler v. Lane & (Co.ni70) No Ga siys 865.) 1022- 

An amended summons, under this section, relates back to 
the commencement of the action unless the amendment 
changes the cause of action or brings in new parties, in 
which event the amendment is effective only from the date 
it was granted. Tee v. Hoff, 221 N. C. 233, 237, 19 S. E. 
(2d) 858. 

Jurisdiction.—In order to allow an amendment, the court 
must have jurisdiction of the cause. An amendment pre- 
supposes jurisdiction of the case. Hodge v. Williams, 22 
How. 87, 88, 16 L. Ed. 237. 

Power of Clerk of Court.—The clerk of the court acting as 
and for the court has authority, out of term time, to al- 
low all proper amendments. Cushing v. Styron, 104 N. C. 
33856640) 10'-S. 2. >258: 

Verification of Answer by Amendment.—An unverified an- 
swer may be allowed to be verified by amendment in the 
discretion of the court. Banks v. Gay Mfg. Co., 108 N. C. 
QSOs (283 sie Saw). -7 41, 

Void Proceedings not Curable by Amendment.—If the pro- 
ceedings are so defective in form and substance that they 
are void upon their faces, no amendment can cure them. 
Merchants Nat. Bank v. Newton Cotton Mills, 115 N. C. 
507, 524, 20 S. E. 765. 

In the Supreme Court.—In proper cases the Supreme 
Court will allow an amendment to the complaint for the 
furtherance of justice. Deligny v. Tate Furniture Co., 170 
N. C. 189, 190, 86 S. E. 980. See section 7-13. 

On appeal from a motion to dismiss, on the ground of the 
insufficiency of the complaint to allege a cause of action, 
where merely a good cause has been defectively stated, the 
action will not be dismissed in the Supreme Court on mo- 
tion made there, but if necessary, an amendment will be 
allowed to conform the pleadings to the facts proved. Ricks 
v. Brooks, 179 N. C. 204, 250, 102 S. E. 207. 

Applied in Henley vy. Holt, 214 N. C. 384, 199 S. E. 383. 
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E. 817; Silver v. Silver, 220 N. C. 191, 16 S. E. (2d) 834; 
Whitehurst v. Hinton, 222 N. C. 85, 21 S. E. (2d) 874. 


II. DISCRETIONARY POWERS OF THE COURT. 
Powers Discretionary—When Reviewable.—It has been well 
settled in this State that no appeal lies to the supreme court 
from the exercise of a discretionary power of the superior 
court. But if the exercise of a discretion by that court is 
refused upon the ground that it has no power to grant a 
motion addressed to its discretion, the ruling of that court 


is reviewable. Gilchrist v. Kitchen, 86 N. C. 20, 21. See 
Life Ins. Co. v. Edgerton, 206 N. C. 402, 174 S. E. 96; 
Smith v. New York Life Ins. Co., 208 N. C. 99, 101, 179 
So) Ba 45/7. 


Discreticonary, with or without Terms.—The judge can, in 
his discretion, refuse the motion to amend or grant it with 
or without terms. Maggett v. Roberts, 108 N. C. 174, 177, 
12S: E. (890: 

Not Reviewable Except for Palpable Abuse.—The discre- 
tion is not reviewable in the absence of palpable abuse. 
Gordon v. Pintsch Gas Co., 178 N. C. 435, 436, 100 S. E. 
878; Hogsed v. Pearlman, 213 N. C. 240, 195 S. E. 789; Os- 
borne v. Canton, 219 N. C. 139, 13 S. E. (2d) 265. 

Discretion Not Arbitrary but Legal.—This discretion how- 
ever is not arbitrary, but implies a legal discretion. Hud- 
gins v. White, 65 N. C. 393. 

Changing Affidavit into Complaint.—While the action of 
the trial judge in refusing to permit an amendment to the 
pleadings is usually a matter within his discretion and not 
reviewable, it was held error, under the circumstances of 
the case, for the judge to refuse an amendment in effect to 
change the affidavit into the form of a complaint. Mason v. 
Stephens, 168 N. C. 369, 84 S. E. 528, 

Verification to an Answer.—It is discretionary with the 
trial court to allow an amendment of a verification to an 
answer. Cantwell v. Herring, 127 N. C. 81, 37 S. E. 140. 

Amendment Setting Up Statute of Limitation.—It is discre- 
tionary with the court whether or not to allow an amend- 
ment setting up the statute of limitations. Smith v. Smith, 
123) IN; (C22229) 31 Si B.04/1; Balk va Harriss 1300p New Gerools 
383, 41 S. E. 940. 

Reinstatement of Nonsuited Causes.—Where plaintiff vol- 
untarily amends his complaint by entering a nol pros as to 
certain causes of action, it is a matter of discretion in the 
court, whether he shall reinstate them. Grant v. Burgwyn, 
BSN Ci 95; 

Costs.—When the superior court has power to amend, the 
question of costs is entirely in its discretion. Robinson v. 
Willoughby, 67 N. C. 84. 


Ill. INTRODUCING NEW CAUSE OF ACTION, DE- 
FENSE OR RELIEF. 

Permissible When It Introduces No New Cause.—Unless 
its effect is to add a new cause of action or change the 
subject-matter of the original action, no objection can suc- 
cessfully be urged where the amendment is germane to the 
original action, involving substantially the same transaction 
and presenting no real departure from the demand as orig- 
inally stated. Lefler v. Lane & Co., 170 N. C. 181, 86 S. E. 
1022; Wilmington y. Board of Education, 210 N. C. 197, 
TSS PSs A0/e 

The judge of the Superior Court has within his sound dis- 
cretion the statutory authortiy to permit the plaintiff to 
amend his complaint when thereby the ground of the al- 
leged cause is not so substantially changed as to become a 
new or different cause of action. Goins v. Sargent, 196 N. 
CG) 478, 146°S, 131. 

Amendment by Referee.—It would seem that this section 
is broad enough to warrant the action of the referee in al- 
lowing partner to come in as party plaintiff and adopt com- 
plaint previously filed by copartner. Sheffield v. Alex- 
ander, 194 N. C. 744, 745, 140 S. E. 726. See note under § 
1-192. 

Instances of New Cause Not Introduced.—In an action to 
recover damages for a conspiracy t6 prevent the employ- 
ment by others of a discharged employee, under §§ 14-355, 
14-356, the cause of action alleged was not substantially 
changed by allowing an amendment to the effect that the 
plaintiff had been employed by the defendant prior to the 
time of the alleged conspiracy. Goins v. Sargent, 196 N. C. 
478, 146 S. E. 131. 

An amendment to a complaint in an action to set aside 
a conveyance of land for fraud is not substantially changed 
by an amendment allowed the plaintiff in the discretion 
of the trial court, to allege damages sustained and prova- 
ble as directly resulting therefrom. Parker v. Mecklen- 
burg Realty, etc., Co., 195 N. C. 644, 143 S. E. 254. 


Cited in Bridgeman v. Pilot Life Ins. Co., 197 N. C, | Where the complaint in an action for nonpayment of 
599. 150 S. E. 15; Pierce v. Mallard, 197 N. C. 679, 181, draft alleged that defendant failed to pay when it was re- 
150 S. E. 342; Hargett v. Lee, 206 N. C. 536, 539, 174 S. E. ceived, it was held not error to allow an amendment al- 
498; Choate Rental Co. v. Justice, 212 N. C. 523, 193 S. leging that defendant had in fact accepted the draft by 
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entering it on its books and had held it for more than 24 
hours thereafter during which time it failed and refused to 
return it accepted or nonaccepted. Morris v. Cleve, 197 N. 
i, 253, 148 S. EH. 253: 

Same—Amendatory Summons.—Where one administratrix 
has renounced her right, and a second has been appointed, 
and the second administratrix has brought action and made 
he: mark to the complaint, the action of the trial judge in 
correcting a mistake in the summons and complaint by 
changing the name of the first administratrix to that of 
the second does not change the cause of action, and does 
not constitute error. Hill v. Norfolk So. Ry. Co., 195 N. 
605, 143 S. FE. 129. 

Consent Necessary when New Cause Introduced.—The 
court cannot, except by consent, allow an amendment which 
changes the pleadings so as to make it substantially a new 
action, but an amendment which only adds to the original 
cause of action is not of this nature, and may be allowed. 
Ely v. Early, 94 N. C. 1. 

Tests as to When New Cause Introduced.—In construing 
the similar statute in other code states, two tests are given 
by which it may be determined whether a second petition 
(or complaint) is an amendment or a substitution of a new 
cause of action: (1) that the same evidence will support 
both petitions (or complaints); (2) that the same measure 
of damages will apply to both. If both these tests fail the 
new pleading is not an amendment. Jumpkin vy. Collier, 
69 Mo. 170; Scoville v. Glasner, 79 Mo. 449. 

Defective Statement of a Good Cause.—A defective state- 
ment of a good cause of action, as distinguished from a 
failure to state a good cause of action, is a defect which 
is curable by amendment, even after verdict. Blalock v. 
Clark, 133 N. C. 306, 308, 45 S. E. 642. To the same effect 
see also, Fidelity, etc., Co. v. Jordan, 134 N. C. 236, 244, 
46 S. E. 496. 

Adding New Plea after Appeal Reached Supreme Court.— 
The power and duty of the judge in respect to amendments 
after the appeal has reached this court depend on these 
sections, and there is nothing in these sections requiring 
the judge to allow a new plea to be put in, though he 
may do so on payment of all costs up to that time. The 
Code is liberal in allowing amendments, but the adding of 
a new plea stands on different grounds from the amending 
of a formal or even a substantial defect in a plea which 


does not introduce a substantially new defence. Hinton v. 
Means, 75 N. C.. 18, 20. 

Changing the Form of Action.—In Oates, etc., Co. v. 
Kendall, 67 N. C. 241, 243, the main objection to the 


recovery was that the plaintiff, in his complaint, had al- 
leged and set out a case in trover, when the case, as proved 
on the trial, showed that it should have been in the nature 
of an assumpsit for money had and received, the court said: 
“Tt would be in violation of one of the most important pro- 
visions of the New Code to permit a party to defeat a re- 
covery, upon the sole ground that the form of the complaint 
is not just as it should have been, from the facts established 
by the proofs in the case. To allow such an objection now 
to avail a party would be to defeat that great and vital 
principle of the Code and Constitution which declares that 
there shall be but one form of action, and it would incor- 
porate into our new system all the mischief and intricacies 
touching the form of action intended to be obviated by 
that provision. No such objection can be permitted to 
defeat a recovery.” 


Same—Changing the Cause from Contract to Tort.—It is 
not error to allow a plaintiff to amend his complaint, as- 
sumed to state a cause of action on contract, so as to de- 
clare on a tort arising out of the same transaction. Reynolds 
fommt.. Airy, etc. R: Co., 136 N. C0345, 048 Si) Bs 765. 

Amendment Changing the Relief Sought.—A complaint in 
an action for the possession of the land under a deed ab- 
solute which has been declared to be a mortgage may be 
so amended as to allow a demand for a judgment of fore- 
pare of the mortgage. Robinson v. Willoughby, 67 N. 

. 84. 

Defense May Not Be Substantially Changed.—See Osborne 
v. Canton, 219 N. C. 139, 13 S. BE. (2d) 265. 


Statute of Limitation—Where a distinct cause of action 
is allowed to be inserted in a complaint, by amendment, it 
is tantamount to bringing a new action, and the statute of 
limitation runs to the time when the amendment is allowed; 
but this rule does not apply when the. new matter allowed 
by the amendment constitutes a part of the original cause 
of action. Ely vy. Early, 94 N.C. 1, 

So where, in an action to recover land, the Court allowed 
the plaintiff to amend, so as to set up a mutual mistake 
in a deed, the statute only runs against the relief demanded 
by the amended complaint to the time when the action was 
commenced. Ely vy. Early, 94 N. CG 1. 
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Amendment of Insufficient Affidavit—The Court has the 
power to allow the amendment of an affidavit upon which 
a warrant of attachment had issued, although the former 
affidavit is wholly insufficient. Brown, etc., Co. v. Hawkins, 
65" NG 645. 


IV. CONFORMING PLEADINGS TO FACTS FOUND. 


See sections 1-165, 1-168. 

Leave to Amend to Conform Pleadings to Facts.—Under 
this section and section 1-168, a plaintiff may sue for a horse 
and recover a cow; but in order to do this, when the vari- 
ance appears, the plaintiff must obtain leave to amend by 
striking out “‘horse’’ and inserting ‘“‘cow’’, or else the jury 
must find the facts specially or the case must be submitted 
to the jury ‘‘on issues,’ so that the pleading may be 
amended and be made to conform to the facts proved on 
such terms as the judge may deem proper, “unless the 
amendment affects the merits and substantially changes the 
claim or defense.’? Shelton v. Davis, 69 N. C. 324, 328. 

The court has discretionary power to allow a _ pleading 


to be amended after the introduction of evidence so as to 
make the pleading conform to the evidence. Hicks v. 
Nivens, 210 N. C. 44, 185 S. E. 469. 


Evidence Cannot Be Considered Without Amendment.— 
Where, in an action for the alleged conversion of money, 
the complaint did not state that funds were received by the 
person charged with the conversion as trustee or agent, 
evidence tending to show that they were so received cannot 
be considered in the absence of an amendment, under this 
section, conforming the complaint to the evidence. Parker 
va Harden, 120 Ni C: 57, 28 SP EB 20% 

In Dickens vy. Perkins, 134 N. C. 220, 223, 46 S. E. 490, 
the court said: “If the plaintiffs were unable to show by 
their proof that the contract was made as alleged, and by 
the evidence established a different agreement, they could 
have availed themselves of the latter and have enforced 
the same only by an amendment, provided the cause of 
action was not thereby substantially changed.’ 

Conforming Complaint to Facts Found by Referee. — 
Under this section the trial court may, upon the coming in 
of a referee’s report, permit an amendment to the complaint 
to conform to the facts found if the amendment does not 
change substantially the cause of action. Nims Mfg. Co. 
We Bly theseder MIN Cuoco. (o/ieo.n ek. (455: 


V. AMENDMENTS OF PROCESS. 


Generally.—If the paper bear internal evidence of its of- 
ficial origin, and of the purpose for which it was issued, 
it comes within the definition of original process, and the 
broad discretion with which judges are clothed by this sec- 
tion may be freely exercised, subject only to the restriction 
that the alteration shall not disturb or impair any interven- 
ing rights of third parties. Cheatham v. Crews, 81 N. 
C. 343; Thomas v. Womack, 64 N. C. 657; Redmond v. 
Mullenax, 113 N. C. 505, 510, 18 S. E. 708. 

For an elaborate review of the authorities upon amend- 
ments of the process, particularly as to the signature and 
seal thereof, see Henderson v. Graham, 84 N. C. 496. : 

Not Permissible as to Prejudice Acquired Interest.— 
Amendments of process are not admissible when the effect 
will be to prejudice acquired interests or take away any 
defense which could be made to an action begun at the 
time of the amendments. Phillips v. Holland, 78 N. C. 
31. Henderson v. Graham, 84 N. C. 496, 498. 


Defects Curable by General Appearance Amendable. — 
With reference to the amendment of a process, it is held 
that whether a summons should be amended is a discre- 
tionary matter and not reviewable (Henderson v. Graham, 
84 N. C. 496). From this is to be deduced the rule, in re- 
gard to the amendment of process, that any defect or 
omission of a formal character, which would be waived or 
remedied by a general appearance or answer upon the 
merits, may be treated as a matter which can be reme- 
died by amendment at the discretion of the court, when 
the rights of other persons are not affected and no protec- 
tion withdrawn from the officer, Jackson v. Mclean, 90 
Nia. C. 1640068: 

Absence of Clerk’s Signature.—Under this section the ab- 
sence of the clerk’s signature on a summons is a defect of 
a formal character which may be waived by general ap- 
pearance and is therefore remediable by amendment. Hooker 
v. Forbes, 202 N. C. 364, 368, 162 S. E. 903. 

The Seal.—But, unless there is something upon the face 
of the paper which stamps upon it unmistakably an official 
character, it is not a defective summons, but no summons 
at all—no more than one of the usual printed blanks kepu 
by the clerks of the courts. The seal of the court is evidence 
throughout the state of the fact that a paper to which 
it is attached emanates from the tribunal to which it be- 
longs, and though the clerk’s signature is the prescribed 
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evidence of genuineness as to all process to be served in 
the county in which his court is held, yet, if he issue to 
such county a summons in the usual form, attested by 
his official seal, but not subscribed, and containing his 
name only as printed in the body of the paper, the court 
has the power, after the defendant has entered an appear- 
ance, to amend by allowing the clerk to sign his name. 
Henderson v. Graham, 84 N. C. 496; Redmond vy. Mull- 
enax;) 113) NJ CG) S05) eSl0 mais eSoess. 708; 

On the other hand, where a summons is issued to an 
adjacent county, signed by the clerk of the superior court, 
but not attested by the seal, and served upon the defendant, 
it was held that, after an appearance by virtue of such 
service, the court might, in its discretion, allow the seal 
to be attached, as it could also to final process upon which 
property had been sold in another county, and after it 
had been returned by the officer who sold. Clark v. Hellen, 
23 N. C. 421; Seawell v. Bank, 14 N. C. 279; Purcell v. Mc- 
Farland, 23 N. C. 34. Redmond v. Mullenax, 113 N. CG 
505;)_ Si] a8 e See E708: 

The seal, though not required, or the signature, though 
not imparting authenticity in the county to which the sum- 
mons issues, is evidence of the fact that the clerk has ap- 
proved the prosecution bond or permitted the issuance on 
a proper affidavit; and when the defendant waives the in- 
formality or irregularity by appearing, the curative power 
of amendment may be invoked, but not when there is noth- 
ing upon the face of the paper to give assurance that it 
received the sanction of the clerk before it was delivered to 
the sheriff to be served. Redmond y. Mullenax, 113 N. C. 
BOS sol2 018" S:4 B.. -708. 

Same—Process Issued Out of County.—By amendment a 
seal may be affixed to a process issued out of the county 
after its return. McArter v. Rhea, 122 N. C. 614, 30 S, 
E. 128. 

Informalities Cured.—Informalities in the process may be 
cured by amendment, if allowed by the court. Page v. Me- 
Donald, 159) N.C. 38,974 SS: 642. 

Middle Initial Incorrect.—In an action instituted against 
husband and wife on a note signed by them as makers, the 
names of defendants in the summons and return were cor- 
rect except for the middle initial. It was held that upon 
the hearing of defendants’ motion to dismiss for want of 
jurisdiction, the court had discretionary power to permit 
the officer to testify that in fact the summons was served 
on defendants, and to permit plaintiff’s motion to amend 
the summons and to correct the officer’s return to show the 
correct names of defendants. Lee v. Hoff, 221 N. C. 233, 
19 °S. EB. (2d)* 858. 

Amendment to Give Effectual Jurisdiction.—Where process 
is erroneously made returnable before the clerk, instead of 
to the term of the court, the court at term, having acquired 
jurisdiction, may make all necessary amendments of the 
process and proceedings in order to give it effectual ju- 
risdiction, if no intervening and vested right is injuriously 
affected, and when the process is thus amended, it justifies 
the original service of any official action previously taken 
under it. Page v. McDonald, 159 N. C. 38, 74 S. E. 642. 

Amendment in Attachment Proceedings.—Amendment un- 
der this section may not be permitted where the rights of 
third persons are injuriously affected. And where the surety 
on defendant’s undertaking has executed a bond in a sub- 
stantial sum, in accordance with § 1-457, to discharge the 
lien on property which has been attached by virtue of a 
warrant based solely on an unfounded allegation in the af- 
fidavit, the allowance of an amendment thereafter to set up 
a new ground of attachment would have the effect of im- 
posing on the surety an obligation which he did not as- 
sume. Rushing v. Ashcraft, 211 N. C. 627, 629, 191 S. E. 
332. 

Allegations as to Value Supplied—Where in an action of 
claim and delivery of personal property, the allegation as 
to the value was omitted in the summons, the justice of 
the peace properly allowed a motion to amend by filling in 
the blank left for such allegation. Cox v. Grisham, 113 N. C. 
279, 18 S. E. 212. 


VI. AMENDMENTS AS TO PARTIES. 


Generally.—The power of the judge to make additional 
parties to an action is settled, especially when the amend- 
ment did not change the cause of action, nor work any in- 
justice to the opposing party. Mills v. Callahan, 126 N. C. 
756, 36 S. E. 164; North Carolina Bank, etc., Co. v. Wil- 
liams, 209 N. C. 806, 185 S. E. 18. 


Limitation on Operation of Rule.—The court has the 
power to make additional parties plaintiff or defendant. 
However, when the court makes a new party plaintiff it 
constitutes a new action against the defendant as to the 
new party and the action as to him does not relate back 
to the date of the institution of the original cause so as to 
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deprive the defendants of the right to plead the statute of 
limitations in bar of recovery in such action. Home Real 
Estate, seter,. Co: vs lockers i2i4: IN. Cs 28197" 8) tose 

Discretionary and Not Reviewable.—It very rarely happens 
that the making of additional parties prove prejudicial, and 
hence orders making such parties are discretionary with 
the trial court, and are not reviewable upon appeal. Tillery 
v. Candler, 118 N. C. 888, 889, 24 S. E. 709; Bernard v. 
Shemwell, 139 N. C. 446, 447, 52 S. E. 64. Burrel v. Hughes, 
116 N. C. 430, 21 S. E. 971; State v. Arrington, 101 N. C. 
109,.7 S. E. 652; Maggett v. Roberts, 108 N. C. 174, 12 S, 
E. 890; Wilmington vy. Board of Education, 210 N. C. 197, 
1250S... .767. 

New Parties to a Pending Action——By amendment proper 
new parties may be brought into a pending action. Dobson 
v. Southern Ry. Co., 129 N. C. 289, 40 S..E. 42. 

Making Parties after Judgment.—In a proper case addi- 
tional parties can be made even after judgment. Bird v. 
Gilliam, 125 N. C. 76, 78, 34 S. E. 196. 

Joint Payees—Statute of Limitation—Where a note is 
made to the husband and his wife as joint payees, and the 
action thereon is brought by the husband alone, an amend- 
ment joining the wife as a party to the action, after the 
running of the statute of limitations is in effect the bring- 
ing of a new action, which also will be barred. Fishell v. 
Evans, 193 N. C. 660, 137 S. E. 865. 

Correction of Mistake as to Parties Defendant.—Where a 
mistake has been made in designating the parties defendant 
to the action it is within the discretionary power of the 
superior court to allow the plaintiff to correct the mistake, 
both in the process and pleadings. Rosenbacher & Bro. v. 
Martin, 170 N..C. 236, 86 S. E. 785. 

Disintegrating Misjoined Parties—Where there has been 
a misjoinder of parties as well as causes of action, it is 
within the discretion of the trial judge at any time before 
verdict or adverse decision, to permit the withdrawal of one 
of the parties, leaving the action to proceed singly as to the 
other, and to allow a proper amendment of the pleadings as 
to the remaining cause, where the defendant has asked no 
affirmative relief and his defense cannot be prejudiced; but 
the defendant is entitled to recover his cost against the party 
retiring from the case. Campbell v. Washington Light, etc., 
Com 166 Ns) C488. 82 §S2 Bs 842. 

Withdrawal of One of Joint Plaintiffs—Statute of Limi- 
tation.—Where damages are sought by joint plaintiffs upon 
the alleged negligence of the defendant, the cause of ac- 
tion is such negligence; and where one of them is permitted 
to withdraw and the other to amend, owing to a mistaken 
construction of a contract as to the joint ownership of the 
property damaged, the amendment referring to the same al- 
leged negligent act does not create a new cause of action, 
but, being upon the same cause, relates back to the issuance 
of the summons, and when that was done in time the 
statute of limitations will not have run against it. Mc- 
Laughlin v. Raleigh, etc, R. Co, 174 N. C. 182, 93 S. E. 
748. See “Introducting New Cause of Action, Defense or 
Relief,” III. 

Striking One of Several Plaintiffs—Urnder this section the 
court, in its discretion, may allow the motion of one of the 
several plaintiffs to strike out his name, and the exercise 
of such discretion, whether by refusing or granting the mo- 
tion, is not reviewable. Jarrett v. Gibbs, 107 N. C. 303, 
NARS, dD eyes 

Refusal to Strike Discretionary.—The refusal or granting 
of a motion to strike out the name of a party is a matter 
of discretion and not reviewable, unless the refusal is placed 
on the want of power, in which case an appeal lies. Hender- 
son v. Graham, 84 N. C. 496; Jarrett v. Gibbs, 107 N. C. 
303;-3043 12-SpeBiwese: 

Substituting a Stranger for a Party.—In Bullard y. John- 
son, 65 N. C. 436, 438, the question whether, under the 
broad power of amending, the superior court in an action by 
A could strike out the name of A and insert that of B, a 
stranger to the controversy, either directly or indirectly, as 
by first adding the name of B as co-plaintiff, and then strik- 
ing out the name of A, was raised but was not decided. 

Substitution of Corporation for President Thereof. — ‘The 
trial judge has the power to allow the substitution of the 
company as the party plaintiff for the president of the com- 
pany, the character or nature of the action not being sub- 
stantially changed thereby. Street v. McCabe, 203 N. CG 
80, 164 S. E. 329. 

Administrator Made Party in Individual Capacity.— Where, 
in proceedings to sell lands to make assets, defendants 
pleaded the statute of. limitations as to certain indebtedness 
alleged in petitioner’s bill of particulars and asked for an 
accounting, and the parties thereupon agreed that the mat- 
ters in controversy should be heard by the judge without a 
jury upon an agreed statement of facts, and that the judge 
might find such additional facts as he may consider neces- 
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sary to complete determination of the matters in contro: 
versy, the proceeding is converted by consent into an admin- 
istration suit, and petitioner is precluded by the agreement 
from objecting to an order requiring her to be made a party 
in her individual capacity, and to account for certain money 
paid to her either individually or as the widow of the de- 
ceased, the agreement not constituting the proceeding a con- 
troversy without action in which the authority of the court 
is limited to the matters submitted. Edney v. Mathews, 218 
mee. 471, 10 S. .E. (2d):619, f 
Making Trustee Party.—Where money is borrowed to pay 
off a prior mortgage and the lender takes another mort- 
gage to secure the money so borrowed which is later de- 
clared invalid for improper acknowledgment, and the lender 
brings action to foreclose under the first mortgage under the 
doctrine of equitable subrogation: Held, the trustee can be 
made a party by amendment if it should be necessary. In- 
vestment Securities Co. v. Gash, 203 N. C. 126, 164 S. E. 628. 
Making New Parties upon Appeal to Superior Court.—A 
connecting line of carriers had been sued in a justice’s court 
for the statutory penalty in failing to transport the ship- 
ment within a reasonable time, and appealed to the superior 
court from an adverse judgment. It was held proper for 
the court, in its discretion to order the other carrier to be 
made a party therein, though the amount involved was less 
than $200, without the necessity of remanding the case to 
the justice’s court for that purpose. Sellars Hosiery Mills 
v. Southern R. Co., 174 N. C. 449, 93 S. E. 952. : 
Substitution of Plaintiff upon Appeal to Superior Court.— 
In Bullard v. Johnson, 65 N. C. 436, and State v. Cauble, 70 
N. C. 62, a new plaintiff was allowed to be substituted in a 
warrant issued by a magistrate after it reached the supe- 
rior court by appeal. Cheatham v. Crews, 81 N. C. 343, 364. 
Mistake in Designating Parties Defendant.—Where a mis- 
take has been made in designating the parties defendant to 
the action it is within the discretionary power of the su- 
perior court to allow the plaintiff to correct the mistake, 
both in the process and ap an Rosenbacher & Bro. v. 
i iINe G; 236586 Si Be 785. 
 cnaaaeeea of Mistake in Name Authorized.—The correc- 
tion of a mistake in the name of a party after judgment 
is expressly authorized by this section and does not come 
within the limitation of “‘one year after notice thereof’’ pre- 
scribed by section 1-220. Rosenthal vy. Roberson, 114 N. C. 
19 S. E. 667. 
otto Personae.—In a summons against A. H, B., the 
words “President of Southern Improvement Company,” are 
mere descriptio personae and do not make the company a 
party to the proceeding, but the court can allow an amend- 
ment making the company a party either with its consent 
or by service of such amended summons upon the corpora- 
tion. Plemmons vy. Southern Improve. Co., 108 N. C. 614, 
igus. by. 188. ; y a 
To Show Real Parties.—Upon the facts in this case, it is 
held, on appeal, that the trial court properly allowed the 
plaintiffs to amend their complaint to allege that some of 
the plaintiffs had acquired the interests of the others in a 
policy of insurance against loss by fire, in furtherance of 
justice, under the provisions of this section. Redmon v. 


Netherlands Fire, etc., Ins. Co., 184 N. C. 481, 114 S. 
E. 758. 
VII. AMENDMENTS BEFORE JUSTICES OF THE 
PEACE. 


Generally.—A justice of the peace has power to amend any 
warrant, process, pleading or proceeding in any action pend- 
ing before him, either civil or criminal, either in form or 
- substance. Cox v. Grisham, 113 N. C. 279, 18 S. E. 212. 

Before the adoption of the Code there was no statute in- 
vesting the court with the power of amending a process, 
proceedings, &c., had before justice of the peace. The only 
legislation on that subject was that “no process issued by a 
justice of the peace shall be set aside for the want of form 
if the essential matters are set forth therein.’”’ This em- 
braced civil as well as criminal process, but gave no power 
to amend in matters of substance. State v. Vaughn, 91 N. 

Bs 934. 

ta of Pleadings—Ample Power to Amend.—The plead- 
ings in a justice’s court need not be in any particular form 
or drawn with technical accuracy, but are sufficient if they 
“enable a person of common understanding to know what 
is meant,’ and they may not “be quashed or set aside for 
want of form, if the essential matters are set forth therein,” 
and ample powers are given the court to amend either in 
substance or form, at any time before or after judgment in 
furtherance of justice. Aman v. Dover, etc., R. Co., 179 
mes, 310, 102 S.. EB. 392: 

Amendment to Show Jurisdiction—In a proceeding before 
a justice’s court, if the averment of value is omitted from 
the summons by mistake or inadvertence, an amendment 
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may be allowed even on the trial in the superior court, to 
make it appear that the justice’s jurisdiction was not 
properly exercised. 
Pane Seay 


im- 


Cox v. Grisham, 113 N. C. 279, 18 S, 


VIII. SPECIFIC INSTANCES. 


Setting up Mistake in Deed.—In an action to recover land, 
the Court may allow an amendment so as to set up a 
mistake in a deed. Ely v. Early, 94 N. C. 1. 

A petition to lay out roads is within the meaning of 
this section authorizing the court to amend pleadings in any 
action, etc. Pridgen vy. Anders, 52 N. C. 257. 

Express Contract of Complaint on Quantum Meruit.— 
Upon a complaint broad enough to set out an action on 
the quantum meruit, the plaintiff will not be confined to the 
express contract, and if not broad enough, the court may 
allow an amendment after a verdict making it so. Roberts 
v. Deming Woodworking ConmillaiN. iC. 442716 GS) Ee 415. 

Increasing Amount of Demand.—In an action by the mort- 
gagee to recover the value of a crop, subject to the lien of 
his chattel mortgage against the defendant, who is alleged to 
have received it to his own use, it is discretionary with the 
trial judge to allow the plaintiff to amend his complaint, 
either before or after verdict, so as to increase the amount 
of his demand in conformity with the facts he has proved 
upon the trial. Warrington vy. Hardison, 185 N. C. 76, 116 
S. E. -166. 

To Allege Warranty.—Where the plaintiff seeks to recover 
damages upon the allegation that the defendant falsely and 
knowingly induced him to purchase an automobile upon false 
representations, it is within the sound discretion of the trial 
judge to permit an amendment alleging a warranty, in ad- 
dition to the allegations in the original complaint; and 
where the statute of limitations has not run as to the latter, 
the amendment cannot be construed to have a different re- 
sult. Wiggins v. Landis, 188 N. C. S167 124) Se ie e621 

After Plea of Contributory Negligence.—Where, in’ an ac- 
tion involving the issue of negligence, contributory negli- 
gence is pleaded in substance by defendant, an amendment 
allowed defendant to make his allegation more specific is not 
held reversible error. Gholson y. Scott, 200 N. C. 429, 157 


S.E: 64. 
§ 1-164. Amendment changing nature of action 
or relief; effect.—When the complaint is so 


amended as to change the nature of the action 
and the character of the relief demanded, the 
judgment rendered does not operate as an estoppel 
upon any person acquiring an interest in the prop- 
erty in controversy prior to the allowance of the 
amendment. (Rey., s. 508; 1901, c. 486; C. S. 548.) 


Cited in Pierce vy. Mallard, 197 N. C. 679, 681, 150 S, 
Beoge 


§ 1-165. Unsubstantial defects disregarded.— 
The court or judge shall, in every stage of the ac- 
tion, disregard any error or defect in the pleadings 
or proceedings which do not affect the substantial 
rights of the adverse Party; and no judgment may 
be reversed or affected by reason of such error or 
defect. (Rev., s. 509; Code, s. 276; R. Cateidy: ssi 
BGs Cl CiRY arash. S 549.) 


Cross Reference.—As to variance, material and 
rial, between pleading and proof, see § 1-168. 

Under this section the form of the prayer for judgment 
is not material. It is the facts alleged that determine the 
nature of the relief to be granted. Bolich y. Prudential 
Ins} Cory 206 Nit C: Jag 150; 1738S. E320: 

Trial of Causes upon Their Merits.—It is manifest from 
this and other sections of the Code that the new system, in 
its whole structure and scope, looks to a trial of a cause 
upon its merits, and discountenances objections for defects 
which may be corrected and removed when made in apt 
time, and will not entertain them after trial and verdict. 
Halstead v. Mullen, 93 N. C. 202.) 255. 

In construing the identical section of the Ohio Code it is 
said: “Slight mistakes or omissjons in pleading, will be 
cured by judgment; but where the pleading is totally de- 
fective, showing on its face that the party can claim no 
right under it, the judgment will be held erroneous.” See 
2 Ohio State Reports 21. 

Clerical errors shall be disregarded under the provisions 
of this section. See Patterson v. Walton, 119 N. C. 500. 
26 S. E. 43; Clawson v. Wolfe, 77 N. CG. 100, 102. 

A warrant in attachment, in substantial conformity with 
sec, 1-447, and, in fact, executed by the deputy sheriff of the 
proper county, is valid, and will not be held otherwise when 


immate- 
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verified by a proper agent, though by apparent clerical 
error it was stated in its beginning to have been made by 
a member of the firm, the power of the trial judge to allow 
amendments being plenary under the provisions of this 
section. May Co. v. Menzies Shoe Co., 186 N. C. 144, 119 S. 
22/4 

Defective Return of Process—Defect in Name.—A defect- 
ive or informal return of process will be cured after judg- 
ment. Crawford v. Bank, 61 N. C. 136; so will also a de- 
fect in the name of a defendant in the summons. Clawson 
v. Wolfe, 77 N. C. 100. 

Mistake in Name.—Names are used to designate persons, 
and where the identity is certain a variance in the name 
is immaterial, and hence will be disregarded. Patterson v. 
Walton, 119 N. C. 500, 26 S. E. 43. 

By the Supreme Court.—The Supreme Court will disre- 
gard errors or defects in the pleadings or proceedings in the 
Superior Court, which are immaterial and where no sub- 
stantial rights of the appellant will be injuriously affected 
thereby. Ricks v. Brooks, 179 N. C. 204, 102 S. E. 207. 

The interpretation put upon a similar section in the courts 
of New York is that such defects as would be remediable 
by amendment that does not change substantially the claim 
or defense, will not sustain an application to dismiss the 


action, Loundsbury v. Purdy, 18 N. Y. 515. Halstead v. 
Mullen, 93 N. C. 252, 255. 

Cited in Bridgeman v. Pilot Life Ins. Co., 197 N. C. 
599, 150 S. KE. 15; Brewer v. Brewer, 198 N. C. 669, 153 
S. E. 163; Pierce v. Mallard, 197 N. C. 679, 681, 150 5S. 
E. 342. 


§ 1-166. Defendant sued in fictitious name; 
amendment.—When the plaintiff is ignorant of the 
name of a defendant the latter may be designated 
in a pleading or proceeding by any name; and 
when his true name is discovered, the pleading or 
proceeding may be amended accordingly. (Rev., 
s. 510: Codensacte. CG, C. P.,/s.134;-C.25.9550:) 

Cross Reference.—As to amendment in the discretion of 
the court for correcting a mistake in the name of any party, 
etc., see § 1-163. 

Editor’s Note.—A defendant ought to be sued in the sur- 
name of his ancestors and the christian name given to him 
in baptism. If he is known by two names, he may he 
sued by either, or if the real name is unknown he may be 
sued, under this section, by a fictitious one. 

Discretion of Court.—Where a mistake has been made in 
designating the parties defendant to the action it is within 
the discretionary power of the superior court to allow the 
plaintiff to correct the mistake, both in the process and 
pleadings. Rosenbacher & Bro. v. Martin, 170 N. C. 236, 
8 S. E. 785. 

Two Names Designated.—In construing the similar section 
of the Ohio Code it is said: ‘“The law supposes every one ta 
have a family name and a given name, and allows two 
fictitious names to be inserted when either of the real ones 
are unknown.” 5 Rob. 599, 

Middle Name.—The law recognizes but one middle name. 
The omission of a middle name is unimportant, and if a 
wrong middle name is inserted, it may be struck out as 
surplusage. 39 Barb. 479; 5 Johns 84. See also, Evans v. 
Brendle, 173 N. C. 149, 91 S. E. 723. 


§ 1-167. Supplemental pleadings.—The plaintiff 
or defendant respectively may be allowed on mo- 
tion to make a supplemental complaint, answer 
or reply, alleging facts material to the case oc- 
curring after, or of which the party was ignorant 
when his former pleading was filed. Ejither party 
may set up by a supplemental pleading, the judg- 
ment or decree of any court of competent juris- 
diction, rendered since the commencement of an 
action, determining all or anv vart of the matter 
in controversy in said action, and if the judgment 
is set up by the plaintiff, it shall be without prej- 
udice to any provisional remedy theretofore is- 
sued or other proceedings had in the action on 
his behalf. Such motions may be made before 
the clerk of the superior court of the’ county in 
which the action is pending, by filing with the 
clerk the original and one copy of the proposed 
amended pleading and motion, which copy shall 
be forwarded to the opposing party or counsel 
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and in whicn motion the clerk shall name a day 
and time of not less than ten days, unless by con- 
sent, to hear any objection to same; from the de- 
termination of the clerk, either party may have 
the matter sent to the judge of, or holding courts 
in the judicial district in which the matter is 
pending, by giving notice thereof to the clerk 
and opposing party or counse! within ten days 
from such date of hearing by the clerk: Provided, 
such motion shall be made at least thirty days be- 
fore the convening of a term of court at which 
the cause may be calendared for trial. (Rev., s. 
Bit: Code; 8.277: -C. Cabs, 136771929--c. once 
S. 551.) 


Editor’s Note-——At common law defendant could take ad- 
vantage of a defense arising after the commencement of 
the action by a plea puis darrein continuance if it occurred 
after the plea was filed. Williams v. Hutton, etc., Co., 164 
N. C. 216, 80 S. KE. 257. The supplemental answer pre- 
scribed by this section takes the place of the former plea 
puis darrein continuance. 

The Act of 1929 added the third sentence and proviso 
to this section. 

The office of a supplemental pleading is to bring into the 
record new facts, so that the court may render its final 
judgment upon the facts existing at the time of its rendi- 
tion. See 90 Indiana Reports 585. And it has been held that 
the analogous section of the Ohio Code affords the only 
proper method of presenting facts occurring during the pend- 
ency of an action. See 37 O. S. 291; 10 O. S. 372. 

It is within the discretionary power of the trial court to 
allow the filing of a supplemental complaint. Speas v. Greens- 
boro, 204 N. C. 239, 167 S. E. 807. 

Plea of Puis Darrein Waived Previous Pleas.—At com- 
mon law such a plea confesses the matter which was before 
in dispute between the parties, and is therefore a waiver of 
all the pleas previously pleaded. But in this state a plea 
of puis darrein continuance is in no case construed as a 
relinquishment of any plea or pleas previously entered. Mor- 
gan v. Cone, 18 N. C. 234, 235. 

Truth of Plea of Puis Darrein.—A plea of puis darrein 
continuance will be refused unless the court is satisfied of 
its truth, McNaughton & Co. v. Naylor, 2 N. C. 180. 

Same—When Allowance Discretionary.—Where a petition 
to be allowed to file a plea puis darrein continuance does not 
set forth facts which, if true, would be a bar to a recovery; 
its allowance is discretionary with the court. Balk v. Har- 
LISP loO Ne, Coosa al a Seh. so4i: 

Release Puis Darrein.—A release to party to a suit, made 
during its pendency and after the issues are joined, can- 
not operate as a defense, unless it be pleaded specially since 
the last continuance. Smithwick v. Ward, 52 N. C. 64, 75 
Am. Dec. 453. 

Defect of Title Raised by Plea Puis Darrein—While a 
plaintiff cannot recover upon the title accruing after the 
commencement of an action to recover land, a defendant 
will be permitted by an amendment to his answer in the 
nature of a plea since last continuance to plead defects in 
the plaintiff’s title, or matter validating his own, which ac- 
crued since the action began. Taylor v. Gooch, 110 N. C. 
nieve a bpey da 

When Supplemental Complaint or Answer Required of 
New Parties—A supplemental complaint or answer is re- 
quired from new parties only when the previous record of 
the cause does not show how they are connected with the 
controversy or interested in its result; but where the death 
of the original party and the relationship of the new parties 
to him are ascertained, there seems to be no necessity for 
supplemental pleading. Hughes v. Hodges, 94 N. %. 56. 

When a nonsuit has been entered, it is too late to file a 
supplemental answer containing a counterclaim. Sydnor Pump 
etc:, ‘Co. ‘vz Rocky “Mount “Ice Co:;) 125) Ne u@ a0. 44 
E. 198. 

Laches is, in the discretion of the court, ground for re- 
fusing consent to file supplemental pleadings. 16 Abb. 269; 
6 Duer 661, affirming 19 N. Y. 207, 


§ 1-168. Variance, material and immaterial.—1. 
No variance between the allegation in a pleading 
and the proof shall be deemed material, unless it 
has actually misled the adverse party to his prej- 
udice in maintaining his action upon the merits. 
Whenever it is alleged that a party has been so 
misled, that fact and in what respect he has been 
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misled must be proved to the satisfaction of the 
court; and thereupon the judge may order the 
pleading to be amended upon such terms as shall 
be just. 

2. Where the variance is not material as herein 
provided, the judge may direct the fact to be 
found according to the evidence, or may order an 
immediate amendment without costs. (Rev., ss. 
515, 516; Code, ss. 269, 270; C. C. P., ss. 138, 129; 
Sits 552.) 


Cross Reference.—As to error or defect in pleadings or 
proceedings which does not affect substantial rights, see § 
1-165. 

Editor’s Note.—Under this section two situations may 
present themselves: (1) If the variance is not material, the 
court may direct the facts to be found according to the 
evidence; (2) if the variance is material and the adverse 
party has been taken by surprise or been misled, the court 
may allow an amendment upon such terms as may be just. 
Deligny v. Tate Furniture Co., 170 N. C. 189, 86 S. E. 980; 
Brown v. Morris, 83 N. C. 252, 256; Wills v. Branch, 94 
N. C. 142, 148. 

Hence, when the proof materially departs from the al- 
legation, there can be no recovery without an amendment. 
McKee v. Lineberger, 69 N. C. 217; Brittain v. Daniels, 94 
WN. C. 781; Faulk v. Thornton, 108 N. C. 314, 12 S. E. 998; 
Pendleton v. Dalton, 96 N. C. 507, 2 S. E. 759; Hunt v. Van- 
derbilt, 115 N. C. 559, 20 S. E. 168; Green v. Biggs, 167 N. C. 
417, 83 S. E. 553; Talley v. Harriss Granite Quarries Co., 
174 N. C. 445, 447, 93 S. E. 995. 

In construing the same provision of the Ohio Code it is 
said: To constitute a variance between the allegations and 
the proofs, the difference must be as to the substantial ele- 
ments of the case, and not as to the legal conclusions from 
the facts drawn by the pleader. 27 O. S. 159, 

Difference of the Old and New Rule on Variances.—The 
only observable difference between the old and the new 
rule is that a variance, so slight and unimportant that the 
adverse party cannot have been misled by it is deemed 
immaterial and the court will either order an amendment 
without terms, or will consider the pleading as if amended, 
and permit evidence to be given under it. And even in the 
case of a material variance, so substantial that the adverse 
party may have been misled by the averments, still, if the 
proofs have an apparent relation to and connection with 
the allegations, the court will allow an amendment, though, 
upon terms. But where the proof establishes a case wholly 
different from the one alleged and inconsistent therewith, 
then no amendment is permitted, but the cause of action 
must fail. Carpenter v. Huffsteller, 87 N. C. 273, 278. 


Uniformity of Allegata et Probata Not Wholly Dispersed.— 
The liberal construction given to pleadings under the Code 
system does not avoid the necessity that the proof must 
correspond with the allegation, for proof without allegation 
is as unavailing as allegation without proof; and where the 
difference between the allegation of the pleading and the 
proof is substantial, so as to grossly mislead the other party, 
amounting to alleging one cause of action and proving an- 
other, it is not allowed. Talley v. Harriss Granite Quarries 
Co., 174 N. C. 445, 93 S. FE. 995; Willis v. Branch, 94 N. C. 
142, 148, 

The chief purpose of pleading is to enable the parties to 
litigate their rights intelligently and fairly and prevent shifts 
and undue advantage. It is a well-settled rule that there 
must be allegata et probata. It follows that the court should 
not receive evidence that is not pertinent in some aspect of 
material allegations in the complaint, nor should it receive 
evidence to prove a cause of action not alleged. McKee v. 
Lineberger, 69 N. C. 217; Mclaurin v. Cronly, 90 N. C. 
50; Brittain v. Daniels, 94 N. C. 781; Greer v. Herren, 99 
N. C. 492, 6 S. E. 257; Faulk v. Thornton, 108 N. C. 314, 
320, 12 S. E. 998. 

Evidence Not Rejected unless Party Misled.—Kven though 
there be a variance between the allegations of the complaint 
and the evidence adduced, the evidence should not be re- 
jected unless the variance will mislead the other party to 
his prejudice. Mode v. Penland, 93 N. C. 292, 293, 295; 
Morgan vy. First Nat. Bank, 93 N. C. 352, 357. 

Accordingly it is held that where a railroad company is 
sued by a passenger for a wrongful ejection from its train 
alleged to have been at a certain one of its stations, and 
upon the trial the evidence of both parties relates with una- 
nimity to a certain other of its stations, the variation will 
not be deemed as material. Edwards v. Southern R. Co., 
fa, © 278, 78 S..B: 219, 

Leave to Amend in Case of Substantial Variance.—Where 
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there is a substantial variance between the allegations of 
the pleading and the proof, the proper procedure is to ask 
leave to amend the pleading to conform to the proof, (which 
will be allowed without cost) and it cannot be maintained 
that the judge should disregard the variance and give judg- 
ment according to the proof irrespective of the allegations of 
the pleading. Haughton v. Newberry, 69 N. C. 456, 459. 

Objection to Be Taken in Apt Time.—An objection to a 
variance between the allegations of the pleadings and the 
proof, when prejudicial and misleading, etc., should be taken 
in apt time. Patterson v. Champion Tumber Co., 175 N. 
C. 90, 94 S. E. 692. 

Defendant Must Pursue Remedy Prescribed.—In the case 
of a variance between the allegations of the complaint and 
the proof upon the trial, the defendant must pursue the 
remedy prescribed in this section or the variance, under our 
liberal practice of construction, will be deemed immaterial. 
Simmons v. Roper Lumber Co., 174 N. C. 220, 221, 93 S. 
E. 736. See also, Whichard v. Lipe, 221 N. ie Sosa Sy ks 
(2d) 14,189. As LAs sea adiss vop:): 

The adverse party must allege that he was misled, and 
must prove that fact “‘to the satisfaction of the court,’ and 
show wherein he was misled, and the only penalty and 
remedy prescribed is an amendment upon such terms as the 
court may deem just. There is no penalty allowed of dis- 
missal of the action or loss of substantial rights by either 
party. The sole object is that the case shall be tried and 
decided upon its merits. Wright v. Teutonia Ins. Co., 138 
Ne Greases 496. OLS, B55, 

Allegations of time and place are not in general material, 
and hence a variance between them and the proof shall be 
disregarded. Pegram v. Stoltz, 67 N. C. 144, 147. 

Examples of Immaterial Variances.—In an action against 
a street car company for injuries sustained, the plaintiff al- 
leges that at the time of his injury he was using an iron rod 
to replace the derailed car on the track, and that he first 
connected the rod with the car and then with the rail, and 
he was permitted to prove that he first connected the rod 
with the rail and then with the car. This was held to be 
a variance but not such as to mislead the defendant, and 
therefore immaterial. Dellinger v. Charlotte Elect. R. Co., 
160 N. C. 532, 539, 76 S. E. 494. 

Where the complaint against a telegraph company for 
damages for delay in the delivery of a message alleges that 
the defendant received the telegram sued on at its office 
at A., and the evidence tends to show that it was received 
at B., a near-by point, and telephoned to A., by the de- 
fendant’s agent there, and there is nothing to indicate 
that the defendant was misled or was unprepared to meet 
the evidence introduced, or was thereby prejudiced. Held, 
the variance between the allegation and the proof was 
neither material nor fatal. Brown v. Western Union Tel. 
Con, 169) No Gi 509) S609. By. 290: 

Where the answer averred a mutual understanding be- 
tween the intestate and feme defendant, that an adequate 
compensation should be provided in the former’s will, ‘“‘to 
the extent of $2,000 at least,’? while the verdict establishes 
a fixed and definite sum, it was held that this did not con- 
stitute a material variance. Lawrence v. Hester, 93 N. 
C. 79; 813 

Where the allegations of the complaint set forth a prom- 
issory note, and the evidence introduced proved the instru- 
ment to be a bond, the variance was, in view of the cir- 
cumstances of the case, held to be an immaterial one 
which should be disregarded. Lilly v. Baker, 88 N. C. 151, 
152. 

Where a plaintiff, in his complaint, alleged and set out 
a case in trover, and the proof showed that it should have 
been in the nature of an assumpsit for money had and 
received, it was held, that the plaintiff was entitled to re- 
cover, notwithstanding the variance. Oates, etc, Co. v. 
Kendall, 67 N. C. 241. 

In an action for the recovery of the possession of personal 
property where the proof revealed that the defendant did 
not have the possession of such property, though he had 
converted it, the complaint may be so amended as to change 
the relief sought from that for the possession of the property 
to that for the recovery of the value thereof, since the de- 
fendant will not be misled thereby. Haughton y. Newberry, 
69 N. C. 456; Webb v. Taylor, 80 N. C. 305. 


§ 1-169. Total failure of proof—Where the alle- 
gation of the cause of action or defense to which 
the proof is directed is unproved, not in some 
particular or particulars only, but in its entire 
scope and meaning, it is not deemed a case of va- 
riance, but a failure of proof, (Rev., s, 517; Code, 
eer ce (CaPysiees: C. S568.) 
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Editor’s Note.—A failure of proof is where no cause of ac- 
tion or defense whatever has been proved. 9 Daley 391. If 
there is a failure to prove a cause of action or ground of 
defense in some particular, it is a variance only, but if 
there is total want of any allegation in the pleading of the 
subject matter as a cause of action or ground of defense, it 
is a failure of proof. 10 Barb. 321; 2 N. Y. 500. 

No Amendment Where Proof Wholly Different from Al- 
legations.—_No amendment of pleadings will be allowed where 
the cause of action proved is wholly different from that al- 
Jeged. Grant v. Burgwyn, 88 N. C. 95. 

Same—Relief.—A plaintiff cannot sue upon one contract 
and prove another essentially different contract. This is 
more than a mere variance; it is a failure of proof. But 
if he sues for specific relief, to which he is not entitled, 
upon facts which show him entitled to other and different 
relief, he may be adjudged to have that relief to which he 
is in law entitled. Wright v. Teutonia Ins. Co., 138 N. C. 488, 
AO2 OLS. ine S5s 

Cited in Whichard v. Lipe, 221 N. C. 53, 57, 19 S. EB. (2d) 
14, 139 A. L. R. 1147 (dis. -op.). 


SUBCHAPTER VIL. TRIAL AND UTS IN- 
CIDENTS. 


Art. 19. Trial. 


§ 1-170. Defined.—A trial is the judicial exami- 
nation of the issues between the parties, whether 
they be issues of law or of fact. (Rev., s. 526; 
Codes. ,3972,C, GC,’ Bieta Be seaiet ood.) 


Summary Proceedings.—In construing the section of the 
Ohio Code which is identical with this section, the court, in 
Railway v. Thurstin, 44 O. S. 523, 528 says: “It seems clear 
that the issues here referred to are those which arise upon 
the pleadings and do not relate to controversies involved in 
summary proceedings like the one now under consideration, 
although the pendency of the action in which it is involved 
depends upon the disposition of it by the court.” 

Impaneling a jury is embraced in a “‘trial’? 42 Ohio State 
Reports, 596, 602. 

Quoted in Dunn v. Tew, 219 N. C. 286, 13 S. E. (2d) 536. 


§ 1-171. Joinder of issue and trial—-Pleadings 
shall be made up and issues joined before the 
clerk. After pleadings have been so made up and 
issues joined, the clerk shall forthwith transmit 
the original papers in the cause to the court at 
term for trial upon the issues, when the case shall 
be proceeded with according to the course and 
practice of the court, and on appeal with the same 
procedure as is now in force. (1919, c. 304, s. 8; 
Ex Sesss 19910 c7 Gensel senG: Sapp bs) 


Editor’s Note. — This section was re-enacted without 
change by the Public Laws of 1921, Extra Session. 

Trial Procedure Before Passage of This Section.—Prior to 
this act the practice, concisely stated, was as follows: the 
summons was returnable to a regular term of the superior 
court to be held in the county from which it was issued; 
the complaint was to be filed in the clerk’s office on or 
before the third day of the term to which the action was 
brought, and at the same term the defendant was to appear 
and demur or answer; if the defendant failed to appear the 
plaintiff, if not entitled to a judgment by default final, was 
authorized to take a judgment by default and inquiry. The 
inquiry was to be executed at a succeeding term for the 
obvious reason, if for no other, that the defendant’s right 
to answer precluded such inquiry at the return term. Hill 
v. Huffines Hotel Company, 188 N. C. 586, 588, 125 S. 
E. 266. 

This section has reference to the clerk and was not in- 
tended to impair the broad powers conferred on the judge, 
who “may in his discretion and upon such terms as may be 
just allow an answer or reply to be made, or other act 
done, after the time limited or by an order to enlarge the 
time,” under section 1-152. Smith v. New York Life Ins. 
Co, 2080 N.«G..99,) JORII79 4S S457, 

Transferring Papers Where No Answer Filed.—If this sec- 
tion were interpreted as providing that original papers can 
be transferred to the docket for trial in term only after an 
answer is filed, some difficulty might be encountered in as- 
sessing damages in cases where no answer is filed. Hill v. 
Huffines Hotel Company, 188 N. C. 586, 589, 125 S. E. 266. 


§ 1-172. How issue tried.—An issue of law must 


CH. 1.. CIVIL PROCEDURE—TRIAIL, 


§ 1-173 


be tried by the judge or court, unless it is referred. 
An issue of fact must be tried by a jury, unless a 
trial by jury is waived or a reference ordered. Every 
other issue is triable by the court, or judge, who, 
however, may order the whole issue, or any spe- 
cific question of fact involved therein, to be tried 
by a jury, or may refer it. (Rev., s. 527; Code, ss. 
398, 399; C. C. P., ss. 224, 225; C. S. 556.) 


Cross References.—As to reference: by consent of parties, 
see § 1-188; by direction of the court, see $ 1-189. As to 
waiver of jury trial, see § 1-184 and the North Carolina 
Constitution, Article IV, section 13. 

Plaintiff Entitled to Jury Trial.—In all actions under the 
C. C. P., where legal rights are involved and issues of fact 
are joined by the pleadings, the plaintiff is entitled to a 
trial by jury, and cannot be deprived of this right except 
by his consent. Andrews v. Pritchett, 66 N. C. 387; ap- 
proving Hatcheli v. Odom, 19 N. C. 302. 

Methods of Waiving Jury Trial—There are three modes 
of waiving a jury trial: 1, by default; 2, by written con- 
sent; and 3, by oral consent, entered on the minutes of 
the Court. Armfield v. Brown, 70 N. C. 27, 29. 

When Issues of Fact Tried by Judge.—The duty of try- 
ing issues of fact cannot be imposed on the judge except 
when, by consent of the parties, the judge is substituted for 
the jury. Lee v. Pearce, 68 N. C. 76, 89, overruling Golds- 
borough v. Turner, 67 N. C. 403. 

What the evidence would have been had a jury been im- 
paneled could not be anticipated by the court, and the 
court was without jurisdiction under this section to try 
the issues of fact which arose upon the pleadings. Her- 
shey Corp. v. Atlantic Coast Line R. Co., 207 N. C 122, 
124, 176 S. E. 265. 

Judge May Disregard Agreement to Waive Jury Trial.— 
The trial judge, in the exercise of a sound discretion, may 
disregard the agreement of the parties that a jury trial 
shall be waived or that a reference shall be made of issues 
other than those of fact in an action upon contract. Ijimber 
Company v. Lumber Company, 137 N. C. 431, 49 S. E. 946. 
As to waiver, see § 1-184 and notes thereto. 

Right to Jury Trial When Case Referred.—Where a refer- 
ence is by consent, the parties waive the right to have any 
of the issues of fact passed on by a jury. Where the refer- 
ence is compulsory, the excepting party has the right to 
have all issues of fact which arise on the pleadings, sub- 
mitted to a jury, but not the questions of fact which arise 
on exceptions to the findings of fact by the referee. State v. 
Askew, 94 N. C. 194; Armfield v. Brown, 70 N. C. 27. 

Equitable Element Cannot Defeat Right to Jury Trial.—A 
party has a right to a jury trial of an issue of fact, as 
well when it involves an equitable as a legal element en- 
tering into the merits of the controversy. Worthy v. 
Shields, 9) N. C. 192. 

Submission of Evidential Issues Error.—The only issues 
proper to be submitted to the jury are those raised by the 
constitutive facts alleged on the one side and denied on the 
other; and those issues which are merely evidential, and 
when found by the jury, only furnish facts which would be 
evidence to prove the main issue, should never be submitted, 
Patton v. Western, etc., R. Co. 96 N. ©) 455, 456, 1°S; 
BE. 863. 

Jury Impaneled but No Evidence Adduced.—On the trial 
of a civil action when the jury were sworn and impaneled 
and issues framed, but no evidence adduced on either side, 
and the jury were discharged without verdict it was Held, 

(1) That the parties stood at issue on the pleadings just 
as they were before the jury were sworn. 

(2) That in such case the judge has no right to pass 
upon the issues, except upon a waiver of jury trial in ac- 
Raeoee with section 1-184. Chasteen v, Martin, 81 N. 

Sol. 

Appeal.—Where the parties waive a jury trial and agree 
to trial by the court, the court’s findings of fact from the 
evidence are binding and conclusive upon appeal. Berry vy. 
Payne, 219 Ns Co 1/1, 13S. es ed oat, 

ates in Berry v. Payne, 219 N. C. 171, 13 S. E. (2d) 
217. 

Cited in Piedmont Wagon Co. y. Byrd, 119 N. C. 460, 26 
S. E. 144; Grimes v. Home Ins. Co., 217 N. CG 259, 7 S. 
E. (2d) 557. 


§ 1-173. Issues of fact—Every issue of fact 
joined on the pleadings, and inquiry of damages 
ordered to be tried by a jury, must be tried at the 
term of the court next ensuing the joinder of issue 
or order for inquiry, if the issue was joined or 
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order made more than ten days before such term, 
but if not, they may be tried at the second term 
after the joinder or order. (Rev., s. 528; Code, s. 
Merete, Pes) 230;\ 1993; c. 64; 1928/4: by C. 
S. 557.) 


Editor’s Note.—Prior to the passage of the Act of 1923 the 
time specified by this section was thirty days before the 
term. The same act substituted the word “may” for 
“must’’ in the next to the last line of the section. ; 

Acts 1925, c. 5 did not affect the wording of the section 
but corrected an error in the amending act of 1923. . 

Power of Judge to Compel Party to Proceed.—The judge 
is without authority to compel a party to an action to 
proceed with the trial of a cause transferred to the civil is- 
sue docket when the issue has been joined within ten days 
from the commencement of the term. Cahoon y. Everton, 
fave N. 'C. 369, 121 S.- Ex 612. 

Amended Answer Raising Additional Issue.—Where, at 
trial term, an amended answer to an amended complaint 
raises additional issues of fact, the defendant is entitled to 
a continuance. Dobson v. Southern Ry. Co., 129 N. C. 289, 
40 S. E. 42. 

Issue of Insanity.—In an indictment for murder, there be- 
ing no allegation that the prisoner was insane at the time 
of the trial, no issue as to insanity need be submitted. 
State v. Spivey, 132 N. C. 989, 43 S. E. 475. 

Cited in Denmark v. Atlantic, etc., R. Co., 107 N. C. 
185, 12 S. E. 54; Simms v. Sampson, 221 N. C. 379, 389, 20 
mms, (2d) 554; 


§ 1-174. Issues of fact before the clerk.—All is- 
sues of fact joined before the clerk shall be trans- 
ferred to the superior court for trial at the next 
succeeding term, and in case of such transfer nei- 
ther party is required to give an undertaking for 
Gosts, (Rev., s. 529; C. S. 558.) 


Denial of Good Faith in Condemnation Proceedings. — 
When in proceedings by a railroad company to condemn 
lands, the answer denies the intention of the petitioner in 
good faith to construct the proposed railroad, the pleadings, 
in this respect, do not raise an issue of fact to be transfer- 
red to and tried by the Superior Court in term, under the 
provisions of this section. Madison County R. Co. v. 
Gahagan, 161 N. C. 190, 76 S. E. 696. 

Review of Clerk’s Decisions.—The rulings or decisions of 
the clerks of the court must, as stated in this section, be 
transferred for trial to the next succeeding term of _the 
Superior Court, if determinative issues arise on the pleadings 
in a procedure where the adversary rights of litigants are 
presented; and if there be issues of law or material questions 
of fact decided by the clerk, they may be reviewed by the 
judge at term or in chambers, on appeal properly taken; 
and in passing upon these questions of fact, the court may 
act on the evidence already received, or if this is not satis- 
factory, it may ordinarily require the production of other 
evidence as an aid in the proper disposition of the question 
presented. Mills v. McDaniel, 161 N: C. 112, 76 S. E. 551. 


§ 1-175. Continuance before term; affidavit—A 
party to an action may apply to the court in which 
it is pending, or to the judge thereof, by affidavit, 
thirty days before the trial term, and after three 
days notice in writing to the adverse party, to 
have the trial continued to a term subsequent to 
that in which it is regularly triable. The court or 
judge may continue the trial as asked for, on such 
terms as may be just, if satisfied— 


1. That the applicant has used due diligence 
to have his case ready for trial. 


2. That by reason of circumstances beyond 
his control, which he must set forth, he cannot 
have a fair trial at the regular trial term. If the ap- 
plication is made by reason of the expected absence 
of a witness, it must state the name and residence 
of the witness, the facts expected to be proved by 
him, the grounds for the expectation of his nonat- 
tendance, and that the applicant expects to procure 
his evidence at or before some named subsequent 
term. The applicant must in all cases pay the costs 
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of the application. (Rev., s. 530; Code, 401: C. C. 
Py s..227; CS. 659.) 


Continuance Lies in Discretion of Judge—The matter of 
granting or refusing a continuance of a cause for trial rest 
in the discretion of the trial judge, and the exercise of such 
discretion is not reviewable on appeal, in the absence of 
gross abuse. Piedmont Wagon Company vy. Bostic, 114 
Nu. Cr 3758 5 24 See 525: 

Continuances Not Favored by Law.—Continuances are not 
favored by the law. One of the immortal provisions of the 
Magna Charta is that justice shall neither be delayed nor 
denied, and these are coupled together, for a delay of justice 
is often a denial of justice. Piedmont Wagon Company vy. 
Bostic, 118 N. C. 758, 759, 24 S. E. 525. 

Who May Make Affidavit—In the United States Supreme 
Court it has been held that an affidavit for a continuance 
must be made by some one interested in the suit or ac- 
tion. See Hunter vy. Kennedy, 1 Dall. Shel Le Ed. 46. 


§ 1-176. Continuance during term—The judge 
at any time during the term at which an action is 
triable may continue the trial on the applica- 
tion of either party, and on such terms as shall be 
just, if satisfied— 

1. That the applicant has used due diligence 
to be ready for trial. 

2. That he cannot have a fair trial at that 
term, by reason of circumstances stated, and if the 
ground of application is the nonattendance of a 
witness, the affidavit must contain the particulars 
required by subdivision two of § 1-175. Unless the 
applicant also sets forth in his affidavit that the 
facts upon which his application is grounded oc- 
curred or came to his knowledge too late to allow 
him to apply as prescribed in § 1-175, and that his 
application is made as soon as it reasonably could 
be after the knowledge of those facts, the con- 
tinuance shall not be granted, except on the pay- 
ment of the costs in the action for the term. 
(Rev., s. 531; Code, s. 402; C. C..P..s. 228 Ree 
e2:31,08..57:°C. S. 560, ) 


Continuance Discretionary with Judge.—The granting or 
refusing a continuance is entirely discretionary with the 
presiding judge, and cannot be assigned for error on ap- 
peal, in the absence of gross abuse. Dupree v. Va. Home 
Ins. Co., 92 N. C. 418: Piedmont Wagon Co. v. Bostic, 118 
N. C. 758, 24 S. E. 525; Slocumb v. Construction Cos, 142 
N. C. 349, 55 S. E. 196; Watson v. Black Mountain Re Goa,, 
164_N. C. 176, 80 S. B. 175. See In re Bank, 202 N. C. 251, 
162 S. E. 568, affirming the rule announced in the Dupree 
case, 

A court cannot lay down a general rule for the continuance 
of causes; but must, under the circumstances of each case, 
take care that injustice is not done, either by precipitate 
trials or wanton delays, and where there appears to be 
a fair ground for the postponement, the case will be con- 
tinued. Symes v. Irvine, 2 Dall. 383, 384, 1 I. Ed. 425. 

The absence of a party or witness must be accounted for 
before a cause will be continued on these grounds. Crites 
vs Lanier, 41 NC) 10: 

Attorney Son of Trial Judge.—The fact that an attorney 
in an action is the son of the trial judge is not a ground 
for continuance. Allison v. So. R. Como WONT Ge 330% 
400 Sime E2913 

Sickness of members of a defendant’s family may be a 
ground on which the judge, in his discretion, may grant a 
continuance. Skinner v. Bryce, 75 N. C. 287. 

Insanity of Defendant—Where defendant becomes insane 
pending an action against her for divorce, the action should 
be continued if there is any hope of recovery. Stratford v. 
Stratford, 92 N. C. 297. 

To Prove Bad Character of Witnesses.—Where defendant 
has asked for a continuance under this section without com- 
plying with the requirements and the purpose given for 
seeking the continuance is to secure depositions as to the 
bad character of the State’s witnesses when defendant has 
already been permitted to cross-examine the witnesses and 
they admitted being prosecuted for criminal offenses, re- 
fusal of the trial judge to grant the continuance is not an 
abuse of discretion. State v. Banks, 204 N. C 233, 167 S. E. 
851. 

Amendment of Pleadings.—Refusal of a continuance on 
a defendant filing on the day of trial, an answer substantially 
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like that of the other defendants, and raising no additional 
issue, is not an abuse of discretion. Slingluff v. Hall, 124 
Ns (Cen 397/52 Se we foo: 

But where an amendment is such as to cause surprise, it is 
cause for continuance, Martin v. Bank, 131 N. C. 121, 42 
S., 5; 558s\ cams v0 mericc,uetc emo. slg ON G.1 5/25 Conon 
170; and ordinarily an amendment which changes the issues 
or the parties causes such surprise as will authorize the 
continuance. Watson y. Black Mountain R. Co., 164 N. C. 
176, 80 S. E. 175; and it has been held that the allowance 
of an amendment alleging fraud, if such as to take defend- 
ant by surprise, entitles him to a continuance. Dockery v. 
Fairbanks Morse Co., 172 N. C. 529, 90 S. E. 501. See also 
note of Dobson vy. Southern Railway Co., 129 N. C. 289, 
40 S. E. 42, under § 1-173. Likewise if an allegation of time 
and place is made, and a party has prepared his evidence, 
based wholly upon such allegation, and is surprised at the 
trial by the evidence of another time or place, he should be 
given another opportunity to meet such evidence. Brown y, 
Western Union Tel. Co., 169 N. C. 509, 86 S. E. 290. 


§ 1-177. Counter affidavits as to continuance.— 
It is competent in all civil cases only for the op- 
posing side to controvert the allegations of fact 
in applications for continuance, and to offer coun- 
ter affidavits to that end. The judge shall not al- 
low the continuance unless satisfied. after thor- 
ough examination of the evidence aforesaid, that 
the ends of justice demand it. (Rev., s. 532; 1885, 
c. 394: C. S. 561.) 


In General.—As the two preceding sections, in the judg- 
ment of the legislature, were not sufficient to protect against 
the “‘laws delay,’ this section was passed. Piedmont Wagon 
Co.l yn bostic, LIB Na Cano. Oost Ey. 525: 

Judge Must Be Satisfied.—If the judge is left in doubt 
he must refuse the continuance. Piedmont Wagon Co. v. 
Bostic, 118 N. C. 758, 759, 24 S. E. 525. 


§ 1-178. Order of business.—The criminal calen- 
dar must be first disposed of, unless, by consent 
of counsel, or for reasons satisfactory to the 
judge, particular criminal actions may be defer- 
red. The issue on the civil calendar must be dis- 
posed of in the following order, unless, for the 
convenience of parties or the dispatch of business, 
the court otherwise directs: 

1. Issues of fact to be tried by a jury. 

2. Issues of fact to be tried by the court. 

3. Issues of law. 

(Rev:, s. 538; Code, 's, 403.°C. C. P.."s, 229: CS; 
562.) 

Cross Reference.—As to civil cases at criminal terms, see 

IZ. 
eae owite placing a case on the civil issue docket 
usually indicates a trial by jury of issues of fact, this does 
not necessarily follow, nor compel the conclusion that the 
legislature so intended, as there may be, and frequently 
are, issues of law and questions of fact, triable by the judge, 


which properly find their way to this docket. State v. Wil- 
lism Barber, etc,, obop, 219. SNe Ge 709, 712,715) s:) By ed) 4: 


§ 1-179. Separate trials—A separate trial be- 
tween a plaintiff and any of several defendants may 
be allowed by the court when, in its opinion, 
justice will thereby be promoted. (Rev., s. 534; 
Codes 407.7 Cr CoP.,’ sx 2307 Casr66s) 


Severance Not a Matter of Right.—It is within the sound 
discretion of the court, on motion of the defendants, or 
any of them, to allow severance and a separate trial as to 
each defendant if thereby justice will be promoted. How- 
ever it was error for the court to hold that the defendants 
had a right to demand it, and a judgment rendered upon 
such holding will he reversed. Bryan v. Spivey, 106 N. C. 
2 WS ik Dye Wo 

Division Allowed in Case of Misjoinder.—Where there is a 
misjoinder of causes of action, the court may allow the 
action to be divided; or, where there is a misjoinder of 
parties, the court in its discretion can do the same. Pretz- 
felder, etc. v. Merchants’ Ins. Co., 116 N. C. 491, 496, 21 S. 
©. 302, 

Result of Order of Severance.—An order of severance is 
equivalent to dividing the action into several suits, with all 
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the usual provisions for costs, etc., incident thereto. 
v. Spivey, 106 N. C. 95, 11 S. E. 510. 


§ 1-180. Judge to explain law, but give no opin- 
ion on facts.—No judge, in giving a charge to the 
petit jury, either in a civil or criminal action, shall 
give an opinion whether a fact is fully or suf- 
ficiently proven, that being the true office and prov- 
ince of the jury; but he shall state in a plain and 
correct manner the evidence given in the case 
and declare and explain the law arising thereon. 
(Rev.,.6..535;, Codé.6, 413250. uP ieio37 a ee 
C234) Ss 130591796,1c. Ab258Cs S 2064s) 


I. Editor’s Note. 
II. Opinion of Judge. 
A. General Considerations. 
B. What Constitutes an Opinion. 
C. Illustrative Cases. 
1. Remarks Held Not Erroneous. 
a. Remarks Concerning a Party to the Trial. 
b. Remarks Concerning Witnesses. 
c. Remarks Concerning Weight and Credibility 
of Testimony. 
d. Miscellaneous Remarks. 
2. Remarks Held Erroneous. 
a. Remarks Concerning a Party to the ‘Trial. 
b. Remarks Concerning Witnesses. 
c. Remarks Concerning Weight and Credibility 
of Testimony. 
d. Miscellaneous Remarks. 
III. Explanation of Law and Evidence. 
A. General Considerations of the Charge. 
B. Explanation Required. 
1. In General. 
2. Statement of Evidence. 
3. Explanation of Law. 
C. Illustrative Cases. 


I. EDITOR’S NOTE. 

Editor’s Note.—This section has been the subject of some 
criticism. 

It should, in the opinion of most legal writers on the sub- 
ject, not only be the right but the duty of the court to aid 
the jury by recalling the testimony to their recollection, by 
suggesting grounds of preference where there is contradic- 
tion, by directing their attention to the’ most important 
facts, by stating the true point of inquiry, by resolving the 
evidence, however complicated, into its simplest elements, 
and by showing the bearing of its several parts and their 
combined effect, stripping off every consideration which 
otherwise might mislead or confuse them. At common law 
the judge was not forbidden io express an opinion upon the 
facts in the case, for it was deemed that the judge could be 
of aid to the jury in expressing an opinion upon the reason- 
able inference to be drawn from the evidence, though of 
course he could not direct the verdict when there was con- 
flicting evidence. The same rule still obtains in England, in 
all the federal courts, and the courts of nearly every state 
of the union. 

“The policy of the state differs from the federal rule 
and the rule in most states, and the section has been the 
subject of much criticism.”? Caldwell v. Southern Ry. Co., 
218 N. C. 63, 82, 10 S. E. (2d) 680 (concurring opinion). 


II. OPINION OF JUDGE. 


A. General Considerations. 


Purposes and Effect of Section. — The necessity of judges, 
in obedience to the statute, avoiding any expression, how- 
ever inadvertent or well intentioned, which may be reason- 
ably construed by a jury, quick to perceive the judge’s point 
of view, as more favorable to one side than the other, has 
never been better expressed than by Mr. Justice Walker in 
Withers v. Lane, 144 N. C. 184, 187, 56 S. E. 855. He quotes, 
from Chief Justice Taylor in Reel v. Reel, 9 N. C. 63, as 
follows: ‘‘Upon considering the whole of the charge, it ap- 
pears to us that its general tendency is to preclude that full 
and free inquiry into the truth of the facts which is con- 
templated by the law, with the purest intentions, however, 
on the part of the worthy judge, who, receiving a strong 
impression from the testimony adduced, was willing that 
what he believed to be the very justice of the case should 
be administered. We are not unaware of the difficulty of 
concealing all indications of the conviction wrought on the 
mind by evidence throughout a long and complicated cause; 
but the law has spoken, and we have only to obey.” 

Mr. Justice Walker, continues in his own language as 
follows: ‘‘What these eminent jurists have so well said 
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about the duty of the trial judge under our statute, and 
the consequence of a violation of it, will, if it is properly 
heeded, conduce to the more perfect and satisfactory trial 
of causes. ‘The judge should be the embodiment of even and 
exact justice. He should at all times be on the alert lest in 
an unguarded moment something be incautiously said or done 
to shake the wavering balance which, as a minister of justice, 
he is supposed, figuratively speaking, to hold in his hands. 
Every suitor is entitled by the law to have his cause con- 
sidered with the ‘cold neutralit. of the impartial judge,’ and 
the equally unbiased mind of a properly instructed jury. 
This right can neither be denied nor abridged.” Starling v. 
Selma Cotton Mills, 171 N. C. 222, 228, 88 S. E. 242. 

In State v. Jones, 181 N. C. 546, 106 S. E. 817, the court 
said: “This Court has always been very careful to enforce 
the provision of the statute which prohibits a judge from 
expression of opinion in the trial of causes before the jury, 
this section, extending the inhibition to such expression in 
the hearing of the jury at any time during the trial, and 
whether the objectionable comments may be towards the 
testimony offered, the witness testifying, or the litigant and 
the cause he is endeavoring to maintain.” 

An expression of an opinion by the judge as to an essential 
fact involved in an issue is condemned by this’ section. 
Abernethy v. State Planters’ Bank, etc., Co., 2022 N. C. 46, 
49, 161 S. E. 705. 

The provisions of this section are mandatory. 
Evans, 211 N. C. 458, 459, 190 S. E. 724. 

Two Provisions Are of Equal Dignity.—This section pro- 
scribes the judge in charging the jury from expressing an 
opinion as to the weight and credibility of the evidence, 
and prescribes that he declare and explain the law arising 
upon the evidence, and the two provisions are linked to- 
gether and are of equal dignity, and the failure to observe 
either is error. Ryals v. Carolina Contracting Co., 219 N. 
eo, 14S. H. (2d) "531. 

A Substantial Right of Litigants. — This section gives the 
parties to the action a substantial right. The jury has the 
sole and exclusive function of finding the facts from the 
evidence under the law thus given them, and it is not their 
duty, in any event, to determine what is the law. Wilson 
vy. Wilson, 1909 N. C. 819, 130 S. E. 834; Ryals v. Carolina 
Contracting Co., 219 N. C. 479, 14 S. E. (2d) 531. 

Cannot be Extended. — The North Carolina statute being 
a restriction upon the almost universal rule, cannot be ex- 
tended beyond its terms. State v. Baldwin, 178 N. C. 687, 
689, 100 S. E. 348; State v. Pugh, 183 N. C. 800, 111 S. E. 849. 

Evidence Must Be Stated Impartially. — It has been ac- 
cepted as the proper construction and meaning of the act of 
this section, though it goes beyond the words: that a judge 
in charging a jury shall state the evidence fairly and impar- 
tially, and that he shall express no opinion on the weight of 
evidence. State v. Jones, 67 N. C. 285. 

Where Law Gives Testimony Artificial Weight. — It is 
only where the law gives to testimony an artificial weight 
that the judge is at liberty to express an opinion upon its 
weight. Bonner v. Hodges, 111 N. C. 66, 15 S. E. 881. 

Section Not Confined to Charge. — In terms, this statute 
refers to the charge, but it has always been construed as 
including the expression of any opinion, or even an intimation 
by the judge, at any time during the trial which is calcu- 
lated to prejudice either of the parties. And when once 
expressed such opinion or intimation cannot be recalled. 
State v. Bryant, 189 N. C. 112, 126 S. E. 107, 108; State v. 
Oakley, 210 N. C. 206, 186 S. E. 244. 

Section Applies Throughout Trial. — This section applies 
to any expression of opinion by the judge in the hearing of 
the jury at any time during the trial. State v. Cook, 
162 N. C. 586, 77 S. E. 759; Thompson y. Angel, 214 N. C. 
9197S: EB. 618. 

It was considered so essential to protect the right of 
trial by jury that this section was broadly worded and 
Was among the earliest of our remedial enactments, and, 
while it refers in terms to the charge, it has always been 
construed as including the expression of any opinion, or 
even an intimation of the judge, at any time during the 
trial, calculated to prejudice either of the parties. Morris 
v. Kramer Bros. Co., 182 N. C. 87, 90, 108 S. E. 381. 

This section proscribes the court from expressing an opin- 
ion upon the weight or credibility of the evidence in any 
manner either in the course and conduct of the trial or in 
its instructions to the jury. Bailey v. Hayman, 220 N. C. 
moe, 17 S. E.. (2d) 520. 

Motive of Judge Immaterial. — The probable effect or 
influence upon the jury, and not the motive of the judge, 
determines whether the party whose right to a fair trial has 
been impaired is entitled to a new trial. State v. Bryant, 189 
N. C. 112, 126 S. E. 107, 108; State v. Oakley, 210 N. C. 
206. 186 S. E. 244. 

What Remarks Presumed Correct. 


State v. 


— The remarks of 
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the trial judge in discharging a jury after verdict, or in 
impressing upon jurors and the public the duty of jurors 
in their conduct, are prima facie presumed on appeal to 
be correct. State v. Pugh, 183 N. C. 800, 111 S. E. 849. 

Province of Court and Jury. — It is not for the judge to 
pass upon the intensity of the proof. That is a matter 
which lies solely within the province of the jury. The 
verdict may be set aside by the court, if found to be 
against the weight of the evidence, but the right. of the 
plaintiff to have it submitted to the jury can not be denied 
provided there is some evidence tending to establish the 
plaintiff’s contention. The jury should be instructed that 
the evidence must be clear and satisfactory in cases to 
which that principle applies, but it is for them to say 
whether the evidence is of that convincing character. 
Avery ‘v. Stewart, 136 N. C. 426, 430, 48 S. E. 775. 

Weight and Sufficiency of Evidence Question for Jury. — 
Whether there be any evidence is a question for the judge. 
Whether it is sufficient evidence is a question for the jury. 
Wittkowsky v. Wasson, 71 N. C. 451; State v. Hardee, 83 
N. C. 619; State v. Moses, 13 N. C. 452; Withers v. Lane, 
TAIN Co e184y 56.052 dee ass 

A judge is prohibited by this section from expressing an 
opinion upon the weight of the evidence, and could not in- 
struct the jury that this was or was not clear, strong, 
and convincing. Earnhardt v. Clement, 137 N. C. 91, 95, 
499 S. E. 49. 


It is the province of the jury to ascertain the facts 
from the evidence, the weight and credibility thereof be- 
ing exclusively for its determination. In re Will of 


Bergeron, 196 N. C. 649, 146 S. E. 571. 

And Final Decision of Facts Rests with Jury.—The jury 
must not only unanimously concur in the verdict, but must 
be left free to act accerding to the dictates of their own 
judgment. The final decision upon the facts rests with them, 
and any inference by the court tending to influence them 
into a verdict against their convictions is irregular and 
without the warrant of law. The judge is not justified in 
expressing to the jury his opinion that the defendant is 
guilty upon the evidence adduced. State v. Maxwell, 215 
Wp Co 52, SSS SP ee cd) 125: 

Judge Cannot Withdraw Case. — A judge cannot pass 
upon the weight of evidence and withdraw a case from the 
jury when it appears to him that the evidence is not clear, 
strong, and convincing. Tehew v. Hewett, 138 N. C. 6, 
O50 Sa. 459) 

May Explain Law of Concurrent Negligence as Applied to 
Evidence.—In Harvell vy. Wilmington, 214 N. C. 608, 200 
S. E. 367, it was held that, the law of concurrent negligence 
being applicable to the conflicting evidence in the case, the 
plaintiff had a right to rely thereon, and it was the duty 
of the court to apply such law to the evidence and to de- 
clare and explain, in the manner contemplated by this sec- 
tion, the law of concurrent negligence as it applied to the 
evidence. 

Nonsuit. — It is the duty of the judge to nonsuit, when 
the evidence is not legally sufficient to justify a verdict for 
the plaintiff. Kearns v. R. Co., 139 N. C. 470, 52 S. E. 131. 

But he cannot enter a judgment of nonsuit on the grounds 
of plaintiff’s contributory negligence without deciding an 
issue of fact. Osborne v. Southern R. Co., 160 N. C. 309, 
Slly 76, 55 7. 16; 

Directing a Verdict. — Where the evidence upon the 
trial is permissible of more than one construction or 
different inferences may be drawn therefrom, peremptory 
instructions directing a verdict thereon in favor of either 
party to the controversy is an expression of an opinion 
thereon by the trial judge, forbidden by this section. United 
States Railroad Administration v. Hilton Lumber Co., 185 
Ne C227, dt Sees Sik 

Court Cannot Direct Affirmative Finding. — Where the 
party upon whom the burden of proof rests offers no evi- 
dence to prove the issue the trial judge should direct a 
negative finding; but in no case, however strong and un- 


contradictory the evidence is in support of this issue, 
should the court tvithdraw the issue from the jury and 
direct an affirmative finding. Anniston Nat. Bank v. 
School Committee, 121 N. C. 107, 28 S. E. 134; Cable v. 
Southern R. Co., 122 N. C. 892, 29 S. E. 377. 

Examination of Witnesses Discretionary. — ‘The man- 
ner of conducting the examination of witnesses is left 


largely to the discretion of the judge and can but seldom 
be the subject of review, even when not entirely approved 
by this court. State v. Brown, 100 N. C. 519, 6 S. E. 568. 

Dissertation upon Moral Questions.—This section does not 
prohibit a judge, in his charge to the jury, from pronouncing 
a dissertation upon such moral questions as are suggested 
by the incidents of the trial, provided the language used 
is without prejudice to either party. Stilley v. McCox, 88 
Ne Gris: 
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A Venire de Novo for Violation. — Under this section 
the trial judge is restricted to stating plainly and correctly 
the evidence and declaring and explaining the law arising 
thereon; and when his peculiar emphasis, or language, or 
manner in presenting or arraying the evidence indicates 
his opinion upon the facts, or conclusion of facts, a venire 
de novo will be ordered. Withers v. Tane, 144 N. C. 184, 
56 $. FE. 855 

Exceptions after Verdict. — The fact that exception was 
not entered at the time a remark was uttered is immate- 
rial. The statute is mandatory, and all expressions of 
opinion by the judge during the trial, in like manner, with 
the admission of evidence made incompetent by statute, 
may be excepted to after the verdict. State v. Bryant, 189 
ING. 4d2,, 126:°S2 1075109: 

This case apparently overrules, without so stating, State 
v. Brown, 100 N. C. 519, 6 S. E. 568. In that case it was 
held that an objection made after verdict was too late. 


Record on Appeal Must Show Error. 
taken on the ground that the judge, 
emphasis intimated an opinion upon the facts, the record 
must allege the tone, emphasis or manner. Davis v. 
Blevins, 125 N. C. 433, 34 S. E. 541. Citing State v. Wilson. 
76 N. C. 120; State v. Jones, 67 N. C. 285. 

An assignment of error to a charge should state wherein 
the charge fails to comply with this section. Switzerland 
Co. v. North Carolina State Highway, etc., Comm.. 216 
NS CL P4505 6. Be ted) No2s, 

Applied in Misskelley v. Home Life Ins. Co., 205 N. C. 
496, 508, 171 S. E. 862; Rand v. Home Ins. Co., 206 N. C. 
760, 768, 174 S. E. 749; Lamm v. Lamm, 206 N. C. 905, 173 
S. E. 309; Wilson vy. Inter-Ocean Cas. Co., 210 N. C. 585, 
188 S. EB. 102; State vy. Batts, 210°N. C. 659; 188 S. HE. 99. 


Cited in Hunsinger v. Carolina, etc., Ry., 194 N. C. 679, 
681, 140 S. EB. 608; State v. Newsome, 195 N. C. 552, 143 
S. E. 187; Bridgeman vy. Pilot Life Ins. Co., 197 .N. C. 
599, 150 S. E. 15; Bostwick v. Jackson, 197 N. C. 785, 148 
S. E. 925: State v. Sawyer, 198 N. C. 459, 152 °S. HB. 153; 
American Exch. Nat. Bank v. Winder, 198 N. C. 18, 22, 
150 S. E. 489; Brown v. Postal Telegraph-Cable Co., 198 
N. C. 771, 153 S. E. 457; Moss v. Brown, 199 N. C. 189, 
154 S. EB. 48; Pyatt v. Southern R. Co., 199 N. C. 397, 407, 
154 S. E. 847; Nelson v. Jefferson Standard Life Ins. Co., 
199 N. C. 443, 450, 154 S. E. 752; Rogers v. Ray, 199 N. C. 
S77, 1554 oe 2583 State v. Johnson.) 205) NaC s839un73. 
S. E. 926; Jones v. Metropolitan Life Ins. Co., 206 N. C. 
916, 918, 175 S. E. 162; State v. Hall, 214 N. C. 639, 200 S. 
B. 375; Owens v. Blackwood Lbr. Co., 212 N. C. 133, 193 
S. E. 219; Leonard vy. Pacific Mut. Life Ins. Co., 212 N. C. 
151, 193 S. E. 166;-In re Worsley, 212 N. C. 320, 193 S. E. 
666; Farrow v. White, 212 N. C. 376, 193 S. E. 386; Lewis 
v. Hunter, 212 N. C. 504, 193 S. E. 814; Rooks v. Bruce, 
313, N. ‘CG: 58, 195 S. 1. 26; State vy. Robinson, (213 N.C, 
273, 195 S. BE. 824; State v." Epps, 213° N.C. 709, 197.8. E. 
580; Hancock v. Wilson, 211 N. C. 129, 189 S. E. 631; Noland 
Co. v. Jones, 211 N. C. 462, 190 S. E. 720; State v. John- 
son, 218 N. C. 604, 12 S. E. (2d) 278; Nichols v. York, 219 
N. C. 262, 13 S. E. (2d) 565; Moyle v. Hopkins, 222 N. C. 
33, 2158. BH. (@d) 826; 4State va onine, 222 INV G.2oi4 eee uss 
EB. (2d) 447; Sample v. Spencer, 222 N. C. 580, 24 S. E. (2d) 


— If an appeal is 
by his manner or 


241; State v. Wells, 221 N. C. 144, 19 S. E. (2d) 243. 
B. What Constitutes an Opinion. 
In General. — This section has been interpreted to mean 


that no judge, in giving a charge to the jury or at any 
time during the trial, shall intimate whether a fact is 
fully or sufficiently proved. State v. Mitchell, 193 N. C. 
796, 798, 138 S. E. 166, citing State v. Kline, 190 N. C. 177, 
129 S. BE. 417; State v. Hart, 186 N. C. 582, 120 S. EH. 345. 
See Speed v. Perry, 167 N. C. 122, 83 S. E. 176, where this 
section, in all of its phases, is discussed at considerable 
length, with full citation of authorities. 

The judge who tries a cause has no right to intimate in 
any manner his opinion as to the weight of the evidence, 
nor to express an opinion on the facts. Powell v. Wil- 
mington, etc., R. Co., 68 N. C. 395. 

A correct charge of the court upon the evidence in a 
case will not be held for error as containing an expression 
of opinion prohibited by this section, when nothing of this 
character appears from a careful perusal of the charge 
on appeal that could bias a mind of ordinary firmness and 
intelligence. Keller v. Caldwell Furniture Co. 199 N. 
C. 413, 414, 154 S. E. 674. 

Test. of Violation. — It is « violation of this section for 
a judge at any time in the progress of a trial, (as well as 
during his charge to the jury) to express an opinion as to 
the weight of evidence or to use language which, fairly in- 
terpreted, would make it reasonably certain that it would 
influence the minds of the jury in determining a fact. State 
v. Browning, 78 N. C. 555. 
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Direct Language Not Necessary to Constitute Error. — 
Where an intimation as to whether any fact is sufficiently 
proved is reasonably inferred from the manner of the judge 
or his peculiar emphasis of the evidence, or in his presen- 
tation thereof or his form of expression, or by the tone or 
general tenor of the trial, giving advantage to the appellee 
thereby, such as to impair the credit which might other- 
wise, under normal conditions be given by the jury to the 
testimony, it comes within the prohibition of this section, 
State v. Hart, 186 N. C. 582, 120 S. E. 345; State v. Rhine- 
hart, 209 Nis 1504153. 1Ss0S ey esak: 

Possibility of Unfair Inference Insufficient. — It is not 
sufficient to show, that what the judge did or said might 
have had an unfair influence, or that his words, critically 
examined and detached from the context and the incidents 
of the trial, were capable of a construction from which his 
opinion on the weight of testimony might be inferred; but 
it must appear, with ordinary certainty, that his manner 
of arraying and presenting the evidence was unfair, and 
likely to be prejudicial, or that his language, when fairly 
interpreted, was likely to convey to the jury his opinion 
on the weight of the testimony. State v. Jones, 67 N. C. 
285. 

Section Applies to Issues. — The facts on which this 
section restrains the judge from expressing an opinion to 
the jury are those respecting which the parties take issue 
or dispute and on which, as having occurred or not oc- 
curred, the imputed liability of the defendant depends. 
Long v. Byrd, 169 N. C. 659, 86 S. E. 574, citing State v. 
Angel, 29 N. C,. 27. 

Language Subject to Misapprehension. — When there 
is a conflict of testimony which leaves a case in doubt be- 
fore the jury, and the judge uses language which may be 
subject to misapprehension and is calculated to mislead, 
the Supreme Court will order a venire de novo. State v. 
Rogers, 93 N. C. 523, 524. 

Remarks Made in Mere Pleasantry. — Remarks made 
in mere pleasantry by the trial judge in the presence of 
the jury, in relation to irrelevant testimony of a witness 
he had theretofore been patiently endeavoring to properly 
confine, will not be held for reversible error as an ex- 
pression of his opinion forbidden by statute, when it could 
not reasonably have had any appreciable effect upon the 
jury, and could only have been regarded by them in the 
manner in which it was uttered. State v. Jones, 181 N. C. 
546, 106 S. E. 817. 

Remarks That Fact Is “Sufficiently Proved.”—The mortu- 
ary tables (see § 8-46), are but evidence of life expectancy, 
to be taken in connection with other evidence of health, 
constitution, and habits, and an instruction that intestate’s 
life expectancy was so many years, based upon the tables, 
violates this rule and the rule against an expression of opin- 
ion by the court as to whether a fact is sufficiently proven. 
Wachovia Bank, etc., Co. v. Atlantic Greyhound Lines, 210 
INE Cs 2931861 S98 18320: 

Charge Predicated on Jury Findings. — Where the trial 
judge predicates his statements in his charge upon what 
the jury may find the facts to be, it is not an expression 
of opinion forbidden by this section. Ivie v. King, 167 N. 
F7174;783.-S5 H9339: 

Positive and Negative Testimony. — It is not error, as 
a general proposition, for a judge to say that positive 
testimony is entitled to more weight than negative. Hen- 
derson ‘v. Crouse, 52 N. C. 623. 

Assumption of Truth of Fact. — An instruction which 
assumes the truth of controverted facts is erroneous, as 
invading the province of the jury. Bradley v. Ohio River, 
etc., R. Co., 126 N. C. 735, 36 S. E. 181; Pigford v. Norfolk, 
etc., RK. Cay 160 Ne Cx193,.75 SE. 860: 

Assumption of Non-Existence of Facts. — A new trial 
will be awarded, where the charge of the court assumed 
that certain facts had not been proved, thus taking the 
questions from the jury. Powel! v. Wilmington, etc., R. 
Cos a68 SNe reso; 

Uncontroverted Facts. — An instruction is not erroneous 
in assuming an admitted fact. Crampton v. Ivie, 124 N. C. 
591, 32 S. E. 968. 

Uncontroverted Evidence. — Where the defense is based 
on the uncontradicted testimony of a witness, it is proper 
for the court to instruct the jury to find for defendant if 
they believe such witness. Love v. Gregg, 117 N. C. 467, 

S. E. 332; Purifoy v. Richmond, etc., R. Co., 108 N. C. 
100, 12 S. E. 741; Chemical Co. v. Johnson, 101 N. C. 223, 
7 S462 7/075: 

However, this principle does not apply where the evidence, 
if true, is susceptible of more than one deduction. Armour 
Fertilizer Works v. Cox, 187 N. C. 654, 122 S. E. 479, 

Submission to Jury. — Where issues are submitted to the 
jury, an instruction that plaintiff can not recover can not 
be granted. Bradley v. Ohio River, etc., R. Co., 126 N. C 
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735, 36 S. E. 181; Witsell v. West Asheville, etc., R. Co., 
SEN; chee wonres alae Es. 125. 

Instruction That There Is No Evidence. — If any testi- 
mony, however slight or insufficient, is given, which tends 
to establish the issue, it is error to instruct the jury that 
there is none. State v. Allen, 48 N. C. 257. 

Failure of Proof. — Where there is no evidence to prove 
the affirmative of an issue, the jury may be instructed to 
answer it in the negative if they believe the evidence. Wood- 
bury v. Evans, 122 N. C. 779, 30 S. E. 2; Newsome v. 
Western Union Tel. Co., 144 N. C. 178, 56 S. E. 863. 

Remark That Fact is “Sufficiently Proved.’”? — The judge 
is not permitted to express an opinion as to whether a fact, 
is sufficiently proved, in his charge to the jury. Williams 
v. Crosby Lumber Co., 118 N. C. 928, 934, 24 S. E. 800. 

In an action for wrongful death, an instruction that, ac- 
cording to the mortuary table, testate’s age being a stated 
number of years, his life expectancy was a certain number of 
years, is error as being an expression of opinion by the 
court as to the sufficiency of the proof of the fact of age 
and the life expectancy, contrary to this section. Sebastian 
vy. Horton Motor Lines, 213 N. C. 770, 197 S. E. 539. 

Hypothetical Statements by Judge. — Merely hypotheti- 
cal instructions are erroneous, and should not be indulged 
in, as they proceed on an assumption of facts. State v. 
Collins, 30 N. C. 407; State v. Benton, 19 N. C. 196; John- 
son v. Bell, 74 N. C. 355; State v. Murph, 60 N. C. 129. 

It is not error to refuse any instruction asked on a 
hypothetical state of facts. Wilson v. Holley, 66 N. C. 408. 

Applies to Inferences of Fact. — Whether a fact is suffi- 
ciently proved is within the province of the jury to deter- 
mine, upon which the court may not intimate an opin- 
ion, and this inhibition extends not only to the ultimate 
facts, but to all the essential inferences of fact arising from 
the testimony upon which the ultimate facts necessarily de- 
pend. Phillips v. Giles, 175 N. C. 409, 410, 95 S. E. 772. 


Remarks Must Be Prejudicial — Unless it appears with 
ordinary certainty that the rights of either party have 
been in some way prejudiced by the remarks or conduct of 
the court, it cannot be treated as error. State v. Browning, 
Pee GC, 555. 

To constitute reversible error, an expression of opinion on 
the part of the court must be prejudicial to the interest of 
the appellant. State v. Puett, 210 N. C. 633, 635, 188 S. 
1 UE ES 

Appellant may not maintain an exception to the charge 
on the ground that it contained an expression of opinion 
by the court in violation of this section when the alleged 
error is in favor of appellant and is therefore harmless as 
to him. Vaughn v. Booker, 217 N. C. 479, 8 S. E. (2d) 
603. 

Evidence Tends to Show. — It is not error, as comment- 
ing on the weight of evidence, to use in instructions the 
phrases, ‘“‘the evidence tends to show,” and “evidence tend- 
ing to show.” Lewis v. Norfolk, etc., R. Co., 132 N. C. 
382, 43 S. E. 919; State v. Harris, 213 N. C. 648, 197 S. E. 
142. 

The use of the words “the evidence tends to show” by 
the trial court in his charge to the jury, applied both to 
the evidence for the State and for the defendant, is not 
an expression by him upon the weight and credibility of 
the evidence forbidden by this section. State v. Jackson, 
199 N. C. 321, 154 S. E. 402. 

Remarks to Counsel. — Remarks of the judge, made, not 
in his charge but to counsel during the introduction of the 
evidence, are not a ground for a new trial, unless it reason- 
ably appears that a party is prejudiced in the minds of 
the jury by such remarks. Williams v. Crosby Lumber 
plies, N. C) 928, 24 S. F.:800. 

Reprimand of Spectators. — A reprimand of spectators is 
not a violation of this section. State v. Robertson, 121 N. 
m55i, 28 S. HE. 59. 

Credibility of Witnesses. — Where there is a disputed 
fact depending for its proof upon the testimony of wit- 
nesses, the credibility of the witnesses is always a ques- 
tion for the jury, and this is so though the testimony may 
be all on one side. In this case, the judge may charge the 
jury, if they find the facts to be as testified by the wit- 
nesses, to answer the issue in a certain way; but not upon 
the evidence, so to answer it. Dobbins v. Dobbins, 141 
N. C. 210, 53 S. E. 870; Smith v. Cashie, etc., Lumber Co., 
BOP Ne C. 375, 53S. E. 233. } 

Appearance and Manner of Witness. — The presiding 
judge should not state to the jury his estimate of the ap- 
pearance and manner of a witness. Crutchfield v. Rich- 
mond, etc., R. Co., 76 N. C. 320. 

Time Spent in Outlining Evidence of One Party.—Where 
the state has a number of witnesses and only defendant 
testifies for the defense, the fact that the court neces- 
sarily consumes more time in outlining the evidence for the 
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state than that 


of defendant does not support defendant’s 
contention that 


the court expressed an opinion upon the 
facts by laying undue emphasis on the contentions of the 
state. State v. Cureton, 218 N. C. 491, 11 S. E. (2d) 469. 

Instructing Plaintiff to Reopen Case and Supply Defi- 
ciency in Record.—Where the record disclosed that at the 
conclusion of all the evidence the court ruled favorably on 
defendant’s motion to nonsuit and stated that there was a 
serious defect in the record and that if plaintiff wished to 
reopen the case and supply the deficiency the court would 
permit him to do so, that there followed a 10-minute re- 
cess after which the court told plaintiff he had not intro- 
duced the summons which was very material, and that 
upon plaintiff’s request the deficiency in the record was 
supplied, it was held that the remarks of the court did 
not constitute an expression of opinion upon the evidence 
inhibited by this section, but were within the court’s sound 
discretion in discharging its duty to see to it that each 
side has a fair and impartial trial. Miller v. Greenwood, 
218” N. \C. 146, 10° S-= Be 1d): 708: 

Remark Complimentary to Witness. — A remark of the 
trial judge complimentary to the character of one who was 
a witness in the cause, made before the jury is empanelled, 
is not forbidden by this section. State vy. Howard, 129 N, 
C. 584, 40 S. E. 71. 

Amount of Recovery. — Mathematical computations in a 
charge on the measure of damages is not a usurpation of 
the powers of the jury, where the court charges they are 
used merely as an example. Speight vy. Seaboard, etc., 
Railway, 161 N. C. 80, 76 S. E. 684. 

Remarks Made in Directing Nonsuit of One of Several 
Defendants. — It is error for the judge in the presence of 
the jury, to nonsuit one of several defendants upon the 
evidence he did not participate in the offense charged 
against them all in the indictment, when the judge’s re- 


marks intimated that the appealing defendants had com- 
mitted the offense. State v. Sullivan, 193 N. C. 754, 138 
Srekyeacds 


C. Illustrative Cases. 


1. Remarks Held Not Erroneous, 


a. Remarks Concerning a Party to the Trial. 

Parties as Witnesses.—Where plaintiff and defendant are 
the principal witnesses, and the former testifies distinctly 
to one contract and its breach by defendant, who testifies 
as distinctly to another and a different contract, it is not 
error to charge that, if the jury find that plaintiff has 
stated the contract correctly, they will find for him, but, 
if defendant stated it correctly, then the verdict should he 
for him. Barringer v. Burns, 108 N. C, 606, 13 S. E. 142. 

Remarks During Former Trial. — The remarks of the 
judge in sentencing a prisoner during the previous week 
cannot be held as improper for the trial of another defend- 
ant for participating in the same offense tried during the 
next week. State v. Baldwin, 178 N. C. 687, 688, 100 S. E. 
348. 

Remark That Prisoner Would Escape. — A remark of the 
judge before trial began, that the jailer had informed him 
the prisoner ‘‘would escape if he had the opportunity” is not 
an expression of opinion upon the facts. State v. Jacobs, 
106 N. C. 695, 10 S. E. 1031. 


Statement That Judge Did Not Understand Claim. 
Where the judge in charging the jury said, “I am not sure, 
and I frankly confess that I am not sure, that I understand 
fully the claim upon which the plaintiff based the eleven 
thousand and some odd dollars,’’ it was held that this was 
not an expression of opinion prohibited by this section. 
McDonald v. MacArthur Bros. Co., 154 N. C. 11, 69 S. 
E. 684. 


— 


b. Remarks Concerning Witnesses. 


Defendant Not Prejudiced by Remarks During Cross-Ex- 
amination of State’s Witness.—Remarks of the court in the 
presence of the jury which tend to discredit a witness will 
be held for reversible error upon appeal of the injured party, 
but when such remarks are made during defendant’s cross- 
examination of a state’s witness, defendant cannot be prej- 
udiced thereby and his exception thereto cannot be sus- 
tained. State v. Puett, 210 N. C. 633, 188 S. E. 75. 

Remark Concerning Emotion of Witness. — On a trial 
for rape a remark by the judge concerning the mother of 
the prosecutrix, that “some allowance must be made for 
the woman, as she is overcome with emotion’, was held not 
to be error. State v. Laxton, 78 N. C. 564. 

Statement That Witness Corroborates Another. — A 
recitation that the testimony of a witness corroborated the 
testimony of another witness is not an expression of opin- 
ion. State v. Mitchell, 193 N. C. 796, 138 S. EB. 166. 

Remark That Witness Has Fully Answered Question. — 
Where the same witness has several times fully answered 
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a question it is within the discretion of the trial judge to 
relieve the witness from answering substantially the same 
question; and his statement before the jury that the wit- 
ness had already fully answered, is not an expression of 
his opinion upon the credibility of the witness. State v. 
Mansell, 192 N. C. 20, 133 S. E. 190. 

Referring to Eyewitnesses.—Upon the trial under an in- 
dictment for assault and larceny, where some of the 
State’s witnesses were eye-witnesses and some were not, 
and the defendant had admitted he was present at the 
time, an instruction as to the first class “now that is the 
testimony of eye-witnesses,”’ followed by correct instruc- 
tions as to the second class, is not objectionable as an ex- 
pression of opinion by the trial judge forbidden by this sec- 
tion. State v. Boswell, 195 N. C. 496, 142 S. E. 583. 

Statement that court would strike evidence unless it cor- 
roborated witness, and failure to strike it out, was not 
expression of opinion on weight of evidence. State v. 
Starnes, «218 UN. G.7539,. 11S, Es id) 9553: 


c. Remarks Concerning Weight and Credibility 
of Testimony. 


Instruction Based on Law. — Where there is evidence of 
fraud and undue influence in the making of a will, and it 
appears that it was by a woman who derived the property 
from her first husband, of which marriage there was one 
child, and she had given this property to the children of 
her second marriage, an instruction to the jury that, in the 
absence of some reasonable ground for such preference, 
this would constitute what the law calls an unreasonable 
will, which may be considered with the other evidence in 
the case as evidence upon the question of mental capacity 
and of undue influence, is not objectionable as an expres- 
sion of opinion by the judge. In re Will of Hardee, 187 N. 
(O Sie Wey as Wye 

Statement That Phases of Case Were Admitted. — A 
trial judge in an action for damages who stated to the 
jury that there were phases of the case apparently admitted 
by the defendant’s counsel ind if not, to be passed upon 
by the jury, did not violate this section. Means v. Caro- 
lina (Cent. (Rv €onel26" Naw G24 35, Sis. 


Statement Concerning Admission. — It is not a _ viola- 
tion of this section for the judge to tell the jury that the 
evidence that the defendant had admitted execution of a 
bond, if believed by the jury to be true, is entitled to more 
weight than the opinion of experts to the genuineness of 
the signature, and that such opinions should be received 
with caution. Buxly v. Buxton, 92 N. C. 479. 

Reference to Testimony of One Witness. — Where the 
court was evidently stating the contentions of the parties 
as to the force of the evidence taken as a whole, his: refer- 
ence to the testimony of one witness is not improper as 
tending to restrict the consideration cf the jury to it alone. 
Wheeler v. Cole, 164 N. C. 378, 80 S. E. 241. 

Charge Based on Uncontradicted Testimony. — A charge 
by the court for the jury to return a verdict of guilty if 
they believed or found as true the testimony of an un- 
contradicted witness (capable of only one meaning), is 
not an expression of the court’s opinion upon the weight 
and credibility of the evidence. State v. Moore, 192 N. 
C. 209, 134 S. E. 456. 

Remark on Evidence of Character of Defendant.—An in- 
struction that “there was evidence tending to show that 
he (the defendant) is a man of bad character,” said while 
stating the contentions of the state, cannot be held for er- 
ror as an expression of opinion by the court on the weight 
or credibility of the testimony in violation of this section. 
State v. Sims, 213 N. C. 590, 197 S. BE. 176. 


Statement That Evidence Satisfies “‘Beyond Reasonable 
Doubt.”—Where the trial court instructed the jury “all the 
evidence tends to show a homicide committed in the per- 
petration of a robbery,’ and that the State has offered 
evidence, ‘‘which, it contends, tends to show, and which 
should satisfy you, gentlemen, beyond a reasonable doubt,” 
etc.: Held, the charge will not be held for error on defend- 
ant’s exception on the. ground that it contained an expres- 
sion of opinion by the court in violation of this section. 
State v. Johnson, 207 N. C. 273, 176 S. E. 581. 

Statement as to Evidence on Handwriting.—An instruc- 
tion of the court in stating the evidence that the propounder 
had offered three witnesses, beside herself, who had testified 
that they were familiar with the handwriting of deceased, 
and had compared the handwriting of the purported will, 
and had given it as their opinion that the paper writing and 
every part thereof is in the handwriting of the deceased, is 
not erroneous as an expression of the opinion by the court 
on the weight of the evidence, it appearing that the court, 
prior to this instruction, went into detail in citing caveators’ 
testimony. In re Williams’ Will, 215 N. C. 259, 1 S. E. 
(2d) 857. 
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d. Miscellaneous Remarks. 


Where Defense Not Applicable to Issue. — Where the 
testimony of all the officers of a bank conversant with the 
facts that the bank was an indorsee for value and a holder 
in due course of the note sued on was not contradicted, and 
the maker relied solely on the fraud of the payee in pro- 
curing the note, the court properly charged that if the jury 
believed the evidence, the verdict should be for the bank. 
First Nat. Bank v. Griffin, 153 N. C. 72, 68 S. E. 919. 

Gambling Nature of Device.—A charge that a punchboard 
and a tip book are the same under the statute and “that 
if you find this defendant guilty’? will not be held for error 
as an expression of opinion on the evidence when the phrase 
is immediately followed by an instruction that in order to 
convict, the jury must find beyond a reasonable doubt that 
the tip boards were gambling devices and were in defend- 
ant’s possession. State v. Webster, 218 N. C. 692, 12 S. E. 
(2d) 272. 

A reference in the charge to ‘“‘these gambling devices” 
will not be held prejudicial as an expression of opinion on 
the evidence when it is apparent that the charge referred 
to the devices mentioned in the warrant and not to those 
about which evidence had been taken. Id. 

Comment upon Admission of Confession in Evidence.—The 
comment of the trial court upon the admission of defend- 
ant’s confession in evidence that the court had held the 
confession competent because it appeared that it was taken 
without hope of reward or without extortion or fear, after 
defendant had been duly warned of his rights, amounts to 
no more than stating that the confession had been admitted 
in evidence and the reasons for admitting it, and will not 
be held for error as an expression of opinion by the court 
prohibited by this section. State v. Fain, 216 N. C. 157, 
4 S. EB. (2d) 319. 

Statement to Jury. — Where the jury has returned for 
further instructions which the court fairly and impartially 
gives, his statement to them that they should reconcile the 
evidence if they could and that if they could not, the court 
would “have to do something else,’ is not an intimation 
as to whether “any fact has been fully and sufficiently 
proved.” Nixon vy. Buckeye Cotton Oil Mill, 174 N. C. 730, 
94 S. E. 410. 

Comment on Jury’s Duty. — Where the jury has failed 
up to that time to agree upon a verdict in a criminal action, 
an instruction by the judge that in effect it was a matter 
of indifference to him, but it was their duty to agree if 
they could do so without violence to their consciences; 
that they must find for conviction beyond a reasonable 
doubt, uninfluenced by prejudices, etc., was held, not to be 
an expression of opinion by. the judge upon the evidence. 
State v. Pugh, 183 N. C. 800, 111 S. E. 849. 

Question as to Verdict.—The question of the court as to 
whether the verdict of guilty referred to first degree bur- 
glary held to be an inquiry and not an expression of opin- 
ion. State v. Walls, 211 N. C. 487, 497, 191 S. E. 232. 


Statement after Verdict Excusing Jurors for Term. — 
When the trial judge has stated to a jury after rendering 
a verdict in a criminal action, that from their verdict their 
attention was evidently attracted by important business 
matters at home, and therefore he would excuse them for 
the term, it cannot be construed as an expression of opinion 
forbidden by this section though one of the same jurors 
sat upon this case. State v. Pugh, 182 N. C. 800, 111 S. E. 
849. 

Remark Concerning Recall of Witness. — A remark by a 
judge, when he permitted a witness to be recalled, and 
asked a question to impeach his credibility, that if he had 
known the counsel intended to ask that question he wouid 
not have allowed the witness to be recalled, is not an ex- 
pression of opinion about the facts. DeBerry v. Carolina 
Cent. RioCo5 0100. N: Cis 310,56 oS. JE 723: 

Question to Counsel. — Where the judge asked defend- 
ant’s counsel in the hearing of the jury, if he thought that 
an objection to certain proof in the case ‘‘would be fair,” 
it was held that the remark of the judge was no violation 
of this section. State v. Brown, 100 N. C. 519, 6 S. E. 568. 


Response to Request of Counsel. — Where the prisoner’s 
counsel called attention to the judge’s failure to state im 
his summary that the prosecutrix had said that she did 
not know a certain woman, to which the judge said, 
“Yes, I believe that she did say that,’ it was held, that 
such remarks were a sufficient response to the request of 
the prisoner’s counsel, and did not convey an opinion of 
the judge in violation of this section. State v. Freeman, 
100 N. C, 429, 5 S. EB. 921. 

Suggestion of Method of Settlement. — In an action for 
the purchase price:of a horse, defended upon the ground of 
a breach of warranty, a suggestion by the judge, that a 
good test would be for each party to select a man and 
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drive the horse sufficiently to see what his condition was, 
is not an expression of opinion. Long v. Byrd, 169 N. C. 
658, 86 S. E. 574. 

Matters Subject to Mathematical Calculation—Where the 
answers to the issues as to the amounts recoverable, in case 
the defendants were found liable to the plaintiffs, is merely 
a matter of mathematical calculation, peremptory instruc- 
tions in regard thereto do not constitute prejudicial or re- 
versible error under this section. State v. Gant, 201 N. 
Rees, cle, 159 S, E.. 427. 

Opinion on One Count Applies to Others. — Where the 
verdict of the jury has acquitted the defendant under a 
count charging an unlawful sale of intoxicating liquors, 
but has convicted him of having the unlawful possession of 
the liquor for the purpose of sale, an expression of his 
opinion by the trial judge upon the evidence that the de- 
fendant had made the unlawful sale, applies also to the 
count charging that he had the unlawful possession for 
the purposes of sale, and constitutes error. State v. 
Sparks, 184 N. C. 745, 114 S. E. 755. 


2. Remarks Held Error. 


a. Remarks Concerning a Party to the Trial. 


Character of Accused. — It was held to be error for a 
judge to tell the jury that, “in > plain case, a good char- 
acter would not help the prisoner; but in a doubtful case, 
he had a right to have it cast into the scales and weighed 
in his behalf’; the true rule being that in all cases a good 
character is to be considered. State v. Henry, 50 N. CG. 
66. z 

Motive. — A charge, “While it is permissible to show a 
motive as a circumstance to be considered by the jury, 
it is not necessary. All the State has to do is to satisfy 
the jury beyond a reasonable doubt that the defendants 
did the acts charged in the indictment,’’ was held to be 
error under this section. State v. Morgan, 136 N. C. 
628, 629, 48 S. E. 670. 

Comment on Absence of Defendants. — Where the trial 
judge has questioned a witness as to the absence of the 
defendants from court, where their deed was being at- 
tacked for fraud, his remark that their absence was a cir- 
cumstance that a fraud had been committed is an expres- 
sion of opinion forbidden by this section. Greene v. New- 
some, 184 N. C. 77, 113 S. E. 569. 

Ordinary Care. — An instruction, that if a porter, in- 
jured in getting on a train, could have got on in safety by 
using both hands, his failure to do so was not the exercise 
of ordinary care, was erroneous. Sanders v. Atlantic, 
merce Co, 160 No ©. 526, 76°S. Be 553: 


“Proverbial Slowness of Messenger Boy.’”? — In an ac- 
tion against a telegraph company it is error for the court 
to refer in its charge to the ‘‘proverbial slowness of the 
messenger boy.’’ Meadows v. Western Union Tel. Co., 
mot Ne C: 73, 42 S.. E.. 534. 

Corporation Benefits. — In an action against a corpora- 
tion the judge recited the benefits conferred by corpora- 
tions upon the citizens, without mentioning the benefits 
they received in return, and intimated that he would not 
permit a verdict rendered upon ‘‘guesswork, sympathy, 
pity, or prejudice,” etc., the charge was held to be an 
expression of opinion. Starling v. Selma Cotton Mills, 171 
imc 222, 223, 88 S. E..°242, 


Identification of Defendant. — Where the only evidence 
connecting the defendant with operating a still was a coat 
found there with a receipt with defendant’s name on it in 
one of the pockets, an instruction that the name on the 
receipt was sufficient evidence that it was the property of 
defendant, is an expression of an opinion. State v. Allen, 
190 N. C. 498, 130 S. E. 163. 

Where the state relied upon testimony that tracks had 
been followed from the scene of the crime to the defend- 
ant’s room, but did not prove them to be the defendant’s, 
the expression of the court, ‘‘You tracked the defendant to 
whose house?” was held prejudicial, and especially so as 
the evidence of the state was circumstantial. State v. 
Oakley, 210 N. C. 206, 211, 186 S. E. 244. 

Remark Concerning Plaintiff as Witness. — In an action 
of claim and delivery for a horse, an instruction by the 
trial judge, that in passing upon the credibility of the 
plaintiff as a witness the jury should consider the fact 
that he had $50 of the defendant’s money in his pocket 
and refused to give it to him, amounts to an expression 
of an opinion upon the facts. Faulkner v. King, 130 N. 
C. 494, 41 S. E. 885. 

Time Plaintiff Would Live—In an action to recover 
damages for a permanent injury alleged to have been 
negligently inflicted, an expression in the charge as to the 
Presumed time the plaintiff would live, and the con- 
Sequent diminution of his earning capacity, falls within 
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the inhibition of our statute. Cogdill v. Boice Hardwood 
Monica aN, © G.8 7455 01406S,. a 732: 5 


b. Remarks Concerning Witnesses. 


Remarks Having Effect of Impeaching Witnesses.— Where 
questions propounded by the court have the effect of im- 
peaching witnesses they are in violation of this section and 
defendants’ exceptive assignments of error thereto must be 
sustained. State v. Winckler, 210 N. C. 556, 187 S. E. 792. 

Remark That Witness was ‘Admirably Lucid.” — The 
expression of the opinion of the court as to the “admirably 


lucid” testimony of a medical expert witness constituted 
reversible error. State v. Horne, 171 N. C. 787, 88 S. E. 
433. 


Comments upon Witnesses. — “The expression, ‘This 
witness has the weakest voice or the shortest memory of 
any witness I ever saw’—is clearly susceptible of the con- 
struction that the testimony of the witness was at least 
questioned by the court, if not unworthy of credit.’? State 
v. Bryant, 189 N. C. 112, 126 S. E. 107, 109. 

Questioning Non-Resident As to Professional Ethics. — 
In an action to recover damages for personal injury, where 
a release from liability is set up, it is an ineradicable error 
for the judge, during the trial and in the presence and 
hearing of the jury, to stop the testimony of the defend- 
ant’s witness, a nonresident attorney who had procured the 
release, and question him upon the professional ethics in- 
volved and the standard in his own State, of such conduct; 
which reflected on the witness. Morris vy. Kramer Bros. 
Co;; 182, N.. Go 187; 108 S. E. 381. 

Witness Included in Same Indictment. — Where there is 
a severance on the trial of defendants, and another party 
charged in the bill testifies in behalf of the accused, it is 
error, as indicating the opinion of the court on the facts, 
to charge that the very fact that the witness is included 
in the same indictment will impair his testimony, and that 
the same should not be placed on the same plane or footing 
with that of a witness of undoubted character who is dis- 
interested. State v. Jenkins, 85 N. C. 544. 

Interest of Witness.—It is error to charge the jury that 
they are bound to believe a witness who is unimpeached and 
uncontradicted. ‘Though he tells a credible story, his con- 
nection with the parties may shake the jury’s confidence. 
Noland v. McCracken, 18 N. C. 594. 

Minister As Witness. — Where a judge charged that, be- 
cause a witness was clergyman, his testimony was there- 
fore entitled to more weight, it is sufficient ground for a 
new trial. Sneed v. Creath, 8 N. C. 309. 

Statement That “Both Witnesses Are Gentlemen.” — 
For the judge, where the testimony of two witnesses con- 
flicted, to tell the jury: ‘‘Both witnesses are gentlemen. 
It is a matter of memory’’—was erroneous, as interfering 
with the province of the jury to determine the credibility. 
McRae v. Lawrence, 75 N. C. 289, cited in notes in 61 1. 
Ree OLAS Lae 


c. Remarks Concerning Weight and Credibility of 
Testimony. 


Remark That Circumstance Was a “Strong Badge of 
Fraud.” — Where a creditor postponed taking judgment 
because the debtor alleged that he was making arrange- 
ments to borrow the money, but before the expiration of 
the extended time the debtor made an assignment, pre- 
ferring other creditors, an imstruction that the circum- 
stance was a strong badge of fraud was held to be error. 
Bonner v. Hodges, 111 N. C. 66, 15 S. E. 881. 


Instruction As to Former Marriage. — In an indictment 
for bigamy an instruction that the weight of the evidence 
was that there had been no first marriage, is a violation of 
this section. State v. Parker, 106 N. C. 711, 11S. E. SZ. 


Determination of Preponderance. — A request in a civil 
action that, “when the minds of the jury are in doubt, 
they must find for the defendant,” is error. Willis v. At- 
lantic, etc., R. Co., 122 N. C. 905, 29 S. E. 941. 

Instruction That Evidence Rebuts a Prima Facie Case.— 
When ‘the plaintiff makes out a prima facie case, then to 
instruct the jury that the evidence rebuts it and over- 
comes it, is to invade the province of the jury and vio- 
lates this section. Sherrill v. Western Union Tel. Co., 116 

75 2 (‘Sie B. 429; ‘ : 
ae ig That Guilt Is Established.—This section pro- 
hibits the court in its charge to the jury from expressing 
any opinion as to the weight and credibility of the evi- 
dence, and, defendant having pleaded not guilty, it is er- 
ror for the court to charge the jury in effect that the 
fact of guilt is established by the evidence, even though 
the evidence be uncontradicted and even though the fact 
of guilt may be inferred from defendant's own testimony, 
since the credibility of the evidence is in the exclusive proy- 
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ince of the jury. 
(2d) 635. 

Statement That Evidence Left Matter Unproved. — 
Where the judge presiding at a trial said that, while there 
was some evidence to go to the jury, it was a bare scintilla, 
leaving the matter not proved, it was held error. The evi- 
dence was competent or it was not, and should have been 
withdrawn from the jury or submitted without expression 
of opinion. Boing vy. Raleigh, etc., R. Co., 87 N. C. 360. 

Concerning Corroboration of Defendant’s Testimony. — 
Where the defendant, charged with homicide, testified as to 
his version of the fatal killing upon his contention of self- 
defense, and narrated the actions of himself, his oldest son, 
and the deceased, and where upon the conclusion of his 
testimony the court by interrogation objected to by de- 
fendant’s counsel, brought out the fact that the son was 
seventeen years old, and was present in the courtroom, the 
charge of the court which set forth as the contention of the 
state that defendant’s testimony could not be relied upon 
because uncorroborated, notwithstanding the fact that de- 
fendant’s oldest son, who saw what happened, was present 
in the court room was held to constitute reversible error. 
State we Bean; 211 ON. ‘C59, ei88-4St ie eG10N 

Concerning Value of Book As Testimony. — For the 
judge to say that a book on farriery, which had been read 
by counsel, was entitled to as much authority as a witness 
who had been examined as an expert in the science of 
diseases of horses, is a clear violation of this section. Mel- 
vin v. Easley, 46 N. C. 386, 62 Am. Dec. 171. 

Concerning Map. — Where a certain location is material 
and a surveyor had testified and his map was put in 
evidence, it is reversible error for the trial judge to in- 
struct the jury that they must be guided in their judgment, 
not from the map, but from the testimony of the surveyor 
and other witnesses. Swain v. Clemons, 172 N. C. 277, 90 
S: 193. 

Concerning Location and Acreage. — The weight of the 
circumstance that one claimed location would give the 
acreage called for by the deed, while the other would give 
a greater acreage, being for the jury, it was error to 
charge that the acreage was not of great value to aid the 
jury in determining the location. May v. Manufacturing, 
étc., Con 164 SNe Gnieo2 80) Se 380; 

Instruction as to Value of Deed. — In an action for 
ejectment it was error to instruct the jury that the deed 
was sufficient to vest the title in the grantees, where plain- 
tiff’s right to recover was dependent upon evidence that 
the defendant’s grantor was estopped to claim the land, as 
the credibility of the witnesses was a matter for the jury. 
Campbell v. Everhart, 139 N. C. 503, 52 S. E. 201. 

Instruction as to Age of Prosecutrix.—Where in prosecu- 
tion under § 14-26, the court, in summarizing the contentions 
of defendant, charged that defendant insisted that the jury 
should not find beyond a reasonable doubt that the prosecu- 
trix was under sixteen years of age, ‘‘whereas the Biblical 
records and the testimony of her father and mother should 
satisfy you beyond a reasonable doubt that she is under 
sixteen years of age,’ the instruction constitutes an ex- 
pression of opinion on an essential element of the crime 
charged, prohibited by this section, and the error is not 
mitigated by construing the charge as a whole, nor may it 
be upheld as charging that the jury should find that the 
prosecutrix was under sixteen years of age, if they believed 
the uncontradicted testimony. State v. Wyont, 218 N. C. 
505, 11 S. E. (2d) 473. 

Where the charge on the issue of testamentary capacity, 
read from the text-book, is that where the testator’s sick- 
ness is wholly physical, proof of his condition as to 
lethargy, unconsciousness, etc., “is entitled to little con- 
sideration,’ and that the courts will ‘‘scrutinize efforts 
by witnesses to infer mental weakness or insanity from 


State v. Blue, 219 N. C. 612, 14 S. E. 


mere physical decrepitude,” and that ‘“‘the will of an 
aged person should be regarded with great tenderness” 
when not procured by fraud, etc., is held as_ reversible 


error under this section. In re Will of Bergeron, 196 N. 


Gi 649, 1460S, oc. 
d. Miscellaneous Remarks. 


Instruction Not Barred on All Elements — An instruction 
which states that, if the jury find certain facts grouped 
in the instruction, there was no negligence, is objection- 
able, unless all the material elements of the case are in- 
cluded. Ruffin v. Atlantic, etc., R. Co., 142 N. C. 120, 55 S. 
E. 86. 

Inference from Evidence. — An instruction charging the 
jury that, if they believed the evidence, they should find 
certain evidential facts to be true and that thereupon, cer- 
tain other facts must be true, is error. Kinney v. North 
Carolina R.'Co., 122 N.C. 961, 30.8. E. 313. 

Charge Based on Contradicted Witness. 


— It is error 
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in the judge to designate a single witness who is contra- 
dicted by other witnesses, and to instruct the jury that if 
they believe the testimony of such witness, then the pris: 
oner is guilty. State v. Rogers, 93 N. C. 523. 

On Contradictory Evidence. — Where the evidence was 
conflicting, an instruction, “if the jury believe the evi- 
dence, the answer to the first issue should be no,” is a 
violation of this section. Rickert v. Southern R. Co., 123 
N. C. 255, 31 S. EB. 497; Leak v. Covington, 99 N. C. 559, 
(iy Se eee 

Where the case is tried upon special issues, an instruc- _ 
tion that plaintiffs are not entitled to recover if the jury 
believe the evidence is improper. Jones v. Balsley, 154 
N..C. 61, 69 S. EH. 827; Baker v. Brem, 103 N. C. 72, 9 S, 
See Cauley v. Dunn, 167 N. C. 32, 83 S. E. 16. 

Assumption of Conflicting Fact.—Where defendant 
railway claimed that decedent found on its tracks was 
already dead when struck by the train, and the evidence 
on this point was in sharp conflict, an instruction which 
assumed that decedent was killed by the ttain was er- 
roneous under this section. Hunsinger y. Carolina, etc., 
Ry., 194 N. C. 679, 140 S. E. 608. 

Remark That “We Are Not Informed.”” — Where there 
is any evidence to the contrary, it is erroneous in the 
judge to say, “We are not informed” of the fact upon 
which it is for the jury to pass. Powell v. Wilmington, 
etc., R. Co., 68 N. C. 395. 

Degree of Crime. — Although the defendant in a trial for 
murder introduced no evidence, and all the evidence for the 
State tended to show only murder in the first degree, it 
was error to instruct the jury that if they believed the evi- 
dence they should find the defendant guilty of murder in 
ae first degree. State v. Gadberry, 117 N. C. 811, 23 S. KE. 
477. 

When No Presumption at Law. — A trial judge cannot 
say to the jury that any fact proved or admitted, that 
does not in law raise a presumption of the truth of the 
allegation of fraud, is a strong circumstance tending to 
establish it. National Bank yv. Gilmer, 116 N. C. 684, 703, 
PAM) Ops 


Arguing Law to Jury.—For the judge to charge that a 
case cited by counsel for plaintiff, and relied on to estab- 
lish his position, was an authority directly against that po- 
sition, and that counsel knew or ought to have known it, 
was held to be error. Perry v. Perry, 144 N. C. 328, 57 
S. E: 1: 

Trial for Attempted Rape, — On a trial of an indictment — 
for an assault with intent to commit rape, where there was 
evidence that the defendant had been found on the six year 
old child, while on her back with her clothes up, it was 
held to be error for the court in its charge to the jury to 
remark with emphasis, ‘‘Why was she on her back, and 
why was he on her?’’ State v. Dancy, 78 N. C. 437. 

Insurance. — A _ requested charge that, if insured was 
more than 55 years of age when he applied for membership, 
the association was not liable on the policy, ‘as the same 
was procured under a misrepresentation of the age” of 
insured, was properly refused as an expression of opinion 
upon the facts. Tillery v. Royal Ben. Soc., 165 N. CG 
262, 30 S. E.. 1068. 

Regarding Duty of Railroad to Build Culvert. — It was 
held error in a trial judge to instruct the jury that it was 
the duty of a railroad company to build a culvert over a 
certain ravine, and it was also held error to express the 
opinion that the said branch, regarding which there was 
conflicting evidence, was not a natural water-course. 
Fleming v. Wilmington, etc., R. Co. 115 N. C. 676, 20 S. 
E. 714. 

Effect of Easement on Adjoining Land.—In a proceeding 
to assess compensation for the taking of an easement over 
respondent’s land for a high voltage transmission line, where 
the court in ruling upon the admissibility of evidence stated 
that the steel towers on the land and the power lines run- 
ning over the land did not affect the value of the land out- 
side the easement, it was held that the remarks of the 
court constituted a determination, as a matter of law, of 
an issue of fact within the province of the jury in viola- 
tion of this section. Nantahala Power, etc., Co. y. Carrin- 
ger, 220 N. C. 57, 16 S. E. (2d) 453. 


Validity of Lien. — In an action involving the validity 
of a lien on certain crops, an instruction that the lien is 
void, because it was recorded in one county, while the 
debtor resided in another, involves an expression of opinion 
as to the facts of the case. Weisenfield vy. McLean, 96 
NN. C.248, eS 2B 56; 

Bills and Notes. — In an action on a note, where de-— 
fendant testified that he signed as surety, with the knowl- 
edge of the payeé, and the payee testified to the contrary, 
it was error to instruct the jury that if they believed the 
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evidence they should find that the payee knew that defend- 
ant signed as a surety. Harris v. Carrington, 115 N. C. 
187, 20 S. E. 452. 

Value of Property. — In an action for damages plaintiff 
testified that the property destroyed was worth a specified 
sum, and defendant introduced as a witness the tax lister 
who testified that plaintiff stated that a much lower valua- 
tion was too high for purposes of taxation, it was held, 
that instructions that the jury had the uncontradicted 
evidence of plaintiff as to the value of the property de- 
stroyed was erroneous, as withdrawing from the consider- 
ation of the jury the testimony of the tax lister. Dobson 
v. Southern R. Co., 132 N. C. 900, 44 S. E. 593. 


Ill. EXPLANATION OF LAW AND EVIDENCE, 
A. General Considerations of the Charge. 


Editor’s Note. — When the Supreme Court in Hinshaw 
y. Raleigh, etc., R. Co., 118 N. C. 1047, 24 S. E. 426, over- 
ruled Emry v. Raleigh, etc., R. Co., 109 N. C. 589, 14 S. 
EB. 352, and modified the broad rule laid down in State v. 
Boyle, 104 N. C. 800, 10 S. E. 696, in a series of adjudi- 
cations that followed it, it was not intended that the 
jury should be left to grope in utter darkness, unless 
counsel were sufficiently diligent to draw fire from the 
court by prayers for instruction. McCracken y. Smathers, 
tigeN. C. 617, 620; 26 S. H.. 157. 

The Object of Instructions. — The chief object contem- 
plated in the charge of the judge is to explain the law of 
the case, to point out the essentials to be proved on the 
one side and the other, and to bring into view the relations 
of the particular evidence adduced to the particular issues 
involved. Bird v. United States, 180 U. S. 356, 361, 21 S. 
Ct. 403, 45 L. Ed. 570. 

Benefits to be Derived from Charge. — The principal 
benefit to be derived from a charge to the jury is not a 
statement of law but the elimination of irrelevant matters. 
Irvin v. Southern R. Co., 164 N. C. 5, 80 S. E. 78. 

Theory as to Evidence. — Much confusion as to pro- 
ceeding with evidence, when a prima facie showing has 


been made, is eliminated by a proper application of this 
section. Under our system the trial court, during the pro- 
duction of the evidence, must necessarily proceed upon 


the theory that the jury has a right to find as true all the 
evidence submitted by either party. Hunt v. Eure, 189 N. 
eaeage, 127 S29. 593; (595. 

Charge Must Be Considered as a Whole. — The charge 
to a jury must be considered as a whole in the same con- 
nected way in which it was given, and upon the presump- 
tion that the jury did not overlook any portion of it. If, 
when so considered, it presents the law fairly and clearly 
to the jury, it will afford no ground for reversing the 
judgment, though some of the expressions, when standing 
alone, might be regarded as erroneous. Gilliland v. Board, 
141 N. C. 482, 54 S. E. 413. In re Will of Hardee, 187 N. C. 
Bere 21 S. H. °667. 

“The charge must be considered contextually and not dis- 
jointly. Riverview Milling Co. v. State Highway Comm., 
190 N. C. 692, 697, 130 S. E. 724, and cases cited therein. 

In determining whether a charge comes up to the require- 
ments of this section it (charge) must be considered as a 
whole. Gore v. Wilmington, 194 N. C. 450, 457, 140 S. E. 71. 
See State v. Moore, 197 N. C. 196, 197, 148 S. E. 29. 

The charge of the trial court will be construed as a 
whole, and if, upon such construction, it fully charges the 
law applicable to the facts and does not impinge this sec- 
tion, it will not be held for error on appeal. Harrison v. 
Metropolitan Life Ins. Co., 207 N. C. 488, 177 S. E. 423. 

Where it appears that the charge, when read contextu- 
ally as a whole, was not prejudicial in its manner of stat- 
ing the evidence and contentions of the parties, an excep- 
tion, based upon detached portions thereof, will not be sus- 
tained. Braddy v. Pfaff, 210 N. C. 248, 186 S. E. 340. 

Charges Held Not to Impinge on This Section.—See State 
vy. Hester, 209 N. C. 99, 182 S. E. 738; State v. Hodgin, 210 
N. C. 371, 186 S. E. 495; State v. Atlantic Ice, etc., Co., 210 
WN. C. 742. 188 S. E. 412. 

Matters Stricken from Complaint. — Requested instruc- 
tions as to matters stricken from the complaint as to which 
the evidence had been withdrawn from the jury should be 
refused. Tilghman v. Seaboard, etc., R. Co., 167 N. C. 163. 
aS. ts, 315. 

Applications of Instructions to Case. — It is not error for 
the court to refuse to give instructions which, though cor- 
rect in the abstract. are not applicable to the case. McMillan 
vy. Baxley, 112 N. C. 578, 16 S. E. 845. 

The refusal to instruct as to a point not material to the 
verdict is not prejudicial error. Mendenhall v. North Caro- 
mgm.) Co... 123 N. C.°275, 31 S. E. 480. 

However, the giving of an instruction not strictly appli- 
cable to the material questions to be determined is not 
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ground for reversal, where no prejudice is shown and it 
appears the jury could not have been misled thereby. Evans 
v. Howell, 84 N. C. 461. 

Arguments of Counsel—It was not error in the court to 
recapitulate fairly such contentions of counsel as illustrated 
the bearing of the evidence on the issues. Clark v. Wilminz- 
ton,, ete, ax) o., 109 N. Cy 430; 14 Sy B. 43, 14 LR. A. 749. 

Unauthorized Charge. — A judge cannot make a charge 
not authorized by the pleadings. Thus in an action for a 
debt barred by the statute of limitation, where the statute 
is not pleaded, the judge cannot charge that the debt is 
barred although requested to make such a charge. Albert- 
sony. Terr 109 NwG..8, 13. S. E. °713: 

Inconsistent or Contradictory Instructions. — An incon- 
sistent charge by the court which leaves the jury in doubt 
as to the law applicable to their findings upon an issue is 
error. Patterson v. Nichols, 157 N. C. 406, 73 S. E. 202; 
Blanton Grocery Co. v. Taylor, 162 N. C. 307, 78 S. E. 276. 
See also, Oakley v. National Cas; Co., 217 N. C. 150, 7 S. 
E. (2d) 495. 

Erroneous Instruction Not Cured by Correct Instruction, 
—An error in giving an erroneous instruction is not cured 
by subsequently correctly stating the law. State v. Mor- 
gan, 136 N. C. 628, 48 S. E. 670. 

When Charge Contains a “Powerful Summing up.” — 
Where the trial judge in his general charge gives “every 
reasonable contention of the state,” it is erroneous to give 
an entirely new charge, containing ‘‘a powerful summing 
up” for the state. State v. McDowell, 129 N. C. 523, 39 
See 840. 

The use of the words “you want to find’ ‘in charging the 
jury as to the elements of the offense charged, construing 
the charge as a whole, merely placed the burden on the 
state to prove the crime charged and not to constitute an 
expression of opinion or a direction or intimation that the 
jury should so find. State v. Smith, 221 N. C. 400, 20 S. 
Bam(2d) 800. 

The use of the words “the state has offered evidence 
which tends to show” in a charge to the jury does not con- 
stitute an expression of opinion in violation of this sec- 
tion. State v. Howard, 222 N. C. 291, 22 S. BE. (2d) 917. 

Contentions Not Necessarily a Part of Instructions. — 
The contentions of the parties to an action are not a nec- 
essary part of the instruction of the trial judge to the jury 
upon the law of the case. State v. Whaley, 191 N. C. 387, 
Doo. othe G: 

Requiring Jury to Be Satisfied. — An instruction requir- 
ing the jury to be ‘“‘satisfied’ as to the facts of justifica- 
tion relied on to defeat an action for false arrest and im- 
prisonment does not require too great a degree of proof 
to establish justification. Sigmon vy. Shell, 165 N. C. 582, 
SL Ste Ey. 739: 

Weight of Defendant’s Testimony. — The testimony of 
defendant if accepted as true by the jury, is given the same 
credibility as that of a disinterested witness, and a charge 
to that effect, after a proper instruction as to interest, is 
not error. State v. Beavers, 188 N. C. 595, 125 S. E. 258. 

Instructions Should Be Restricted to Answers Expected. 
—Where the case is submitted for a special verdict, the jury 
should only be instructed on questions which they are ta 
answer, and it is error to inform them as to the effect 
their answers will have on the ultimate rights of the parties, 
or to authorize them to answer in the form of a legal con- 
clusion. Earnhardt v. Clement, 137 N. C. 91, 49 S. E. 49; 
Bottoms v. Seaboard, etc., R. Co., 109 N. C. 72, 13 S. E. 
738. 

Defendants can not complain that the court embodied in 
the charge, as an abstract proposition, what is known as 
the ‘“‘rule of the prudent man’’ in response to its requests, 
where, in specific instructions, the court correctly applies 
the law of negligence and contributory negligence to the 
facts of the case. Blackwell v. Lynchburg, etc., Railroad, 
11 NeCa 15th 160S..b. 127vl, Re A. .729, 32° Am: St. Rep: 
7E6 

Where Charge Favorable to Appellant. — The failure of 
the court to comply with this section will not be sufficient 
ground for a new trial, where the case on appeal shows that 
the charge of the court presented the case in the most 
favorable light for the defendant. State v. Pritchett, 106 
N. C. 667; 668, 11S. E. 357: 


Requests for Instructions Must Be Timely. — A party 
desiring more specific instructions than those given in the 
general charge must ask for them in apt time. A com- 
plaint of the charge, made after verdict, is too late. Sim- 
mons v. Davenport, 140 N. C. 407, 53 S. E. 225. See also 
State v. Brady, 107 N. C. 822, 12 S. E. 325. 


Exception Must Be Specific—An exception to the charge 
on the ground that it failed to explain and apply the law to 
the evidence as required by this section may be disregarded 
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as a broadside exception. State v. Webster, 218 N. C. 692, 
1 Ow He KER) 2/2, 

An exception to the charge on the ground that it did not 
explain the evidence and did not declare and explain the law 
arising thereon as required by this section is ineffective as 
a “broadside” exception, it being necessary that an excep- 
tion to the charge specifically refer to the particular point 
claimed to be erroneous. Arnold v. State Bank, etc., Co., 
ZI8 IN. Ce AS8aeeli ass H. 1@2d), 307: 

An exception that the trial judge “failed to state in a 
plain and correct manner the evidence, and declare and ex- 
plain the law arising thereon as required in this section,” 
is too general and cannot be sustained. Jackson v. Ayden 
Pumper Goseed 58h Ns Cre 317974 eS eeoa0: 

Error Cured by Verdict. — Where there are several 
counts of an indictment, and the charge was correct upon 
those on which a conviction has been had, the verdict 
cures the error committed in not giving the principles of 
law arising from the evidence upon the count which the 
appealing defendant was acquitted. State v. Church, 192 
INS Ge 658) 1350S ee709: 

Same—Failure to Call Judge’s Attention to Error. — The 
appellant must at the time call the attention of the trial 
judge to errors he is alleged to have committed in stating 
the contentions of the parties to the jury, when he has not 
done so, as an exception after verdict comes too late to be 
considered on appeal. State v. Beavers, 188 N. C. 595, 
125 S, E.: 258:-State v. Harvey, 214. Ni G 9197S; EB: 620; 
State v. Bowser, 214 N. C. 249, 199 S. E. 31. 


B. Explanation Required. 


1. In General. 


Rule Stated. — It is held under the requirements of this 
section, to be the duty of the judge in charging the jury, 
to segregate the material facts of the case, array the facts 
on both sides, and apply the principles of law to each, so 
that the jury may decide the case according to the credi- 
bility of the witnesses and the weight of the evidence. 
State v. Rogers, 93 N. C. 523, 531. Citing State v. Dun- 
lop, 65 N. C. 288; State v. Jones, 87 N.- C. 547; Guyes v. 
Council, 213 N. C. 654, 197 S. E. 121. 


He is required to state clearly and distinctly the particu- 
lar issues arising on the evidence, and on which the jury 
are to pass, and to instruct them as to the law applicable 
to every state of the facts which upon the evidence they 
may reasonably find to be a true one. State v. Matthews, 
FER AOS, VRS ERY 

And in criminal cases this section requires the court to 
give to the jury such instructions as will enable them to 
understand the nature of the crime and properly determine 
each material fact upon which may depend the guilt or 
innocence of the accused. State v. Fulford, 124 N. C. 798, 
S01, 32 5S, E377. 

An instruction meets the requirements of this section 
when it clearly applies the law to the evidence introduced 
upon the trial and gives the position taken by the respec- 
tive parties as to the prominent and controlling features 
which make for the ascertainment of the facts. State v. 
Graham, 194 N. C. 459, 140 S. E. 26. 

Where the trial court in his charge to the jury explains 
the law applicable and gives the contention of the parties, 
but fails to instruct the jury as to the application of the law 
to the substantial features of the case, the charge is insuf- 
ficient to meet the requirements of this section and a new 
trial will be awarded. Com’r of Banks v. Florence Mills, 
202 N. C. 509, 163 S. E. 598. 


In both criminal and civil causes under this section, a 
judge in his charge to the jury should present every sub- 
stantial and essential feature of the case embraced within 
the issue and arising on the evidence, and this without any 
special prayer for instructions to that effect. He should 
state in a plain and correct manner the evidence in the case 
and explain the law arising thereon, and a failure to do so, 
when properly presented, shall be held for error. Mebane 
Graded School Dist. v. Alamance County, 211 N. C. 213, 
226, 189 S. E. 873, citing State v. Merrick, 171 N. C. 788, 
88 S. E. 501. 

Where evidence is in the record defendant is entitled to 
have the law arising thereon explained and applied by the 
judge. State v. Anderson, 222 N. C. 148, 151, 22 S. E. (2d) 
271, 

Where the charge of the court fails to point out the dis- 
tinction between the counts in the indictment, and leaves the 
jury with the impression that both counts are valid when 
there is only one question to be answered constitutes re- 
versible error, under this section. State v. Ray, 207 N. C. 
642, 178 S. E. 224. 

Scope of Instruction. — The court should instruct the 
jury on all the issues presented by the pleadings and the 
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evidence. Patterson y. North Carolina Tumber 145 
NemGs, 42), 58 Sautn4s7: 

Where the effect of a charge of the court to the jury is 
to eliminate from the case an instruction upon a principle 
of law arising from the evidence, so r2cessary that its 
omission would necessarily and substantially prejudice one 
of the parties, in the consideration of the evidence by the 
jury, it is error, notwithstanding the party so prejudiced 
has not tendered a prayer for instruction covering the omis- 
sion of which he complains. Bowen v. Schnibben, 184 N. 
C7248, 114.'S. Ef. 170: 

Where Facts Are Simple. — The section does not require 
the judge to “charge the jury where the facts at issue are 
few and simple, and no principle of law is involved, unless 
he is requested to do so; but in cases where the witnesses 
are numerous, or the testimony conflicting or complicated, 
and different principles of law are applicable to different 
aspects of the case, it is his duty to conform to the require- 
ment of the statute.”? Duckworth v. Orr, 126 N. C. 674, 677, 
36 S. E. 150, citing Holly v. Holly, 94 N. C. 96; State v. 
Reynolds, 87 N. C. 544; State v. Grady, 83 N. C. 643. 

Instructions to the jury should be addressed to specific 
issues, but, where the issues are simple, and they do not 
appear to have misled the jury, the error in this respect 
will not be held as reversible. Craig v. Stewart, 163 N. 
C5315 879. Sat 100! 

Mere Statement of Contentions. — It is error simply ta 
state the contentions of the parties, both as to the facts 
and 73 to the law and not declare and explain the law ap- 
plicable to the facts as the jury might find them from the 
evidence. Nichols v. Champion Fibre Co., 190 N. C. 1, 6, 
128 S. EB. 471: Parker v. Thomas, 192 N. C. 798, 803, 136 S. 
f. 118. See Fowler v. Champion Fibre Co., 191 N. C. 42, 
1319S) 93380. 

Contentions of Parties.—Although it is not required by 
this section that the trial judge should state the con- 
tentions of the parties to the jury, the practice has grown up 
in our courts as a helpful and accepted procedure, and a 
fair statement of the contentions of a party will not be held 
for error upon exception. Rocky Mount Sav., etc., Co. v. 
Aetna Life Ins. Co., 204 N. C. 282, 167 S. E. 854. 

Objection to' the charge on the ground that the court 
unduly emphasized the contentions of the state, amounting 
to an expression of opinion on the facts, held untenable, 
since the charge construed as a whole stated only conten- 
tions legitimately arising on the evidence and inferences 
properly deducible therefrom. State v. Wilcox, 213 N. C. 
66570197 «9: Eee 150, 

Explanation of Subordinate Features of Case.—The charge 
of the court did not fail to comply with the provisions of 
this section if it sufficiently pointed out and explained the 
substantive features of the case, and as to subordinate fea- 
tures the prisoner should have aptly tendered prayers for 
special instructions. State v. Ellis, 203 N. C. 836, 167 S. E. 
67. 

In the absence of a special request for instructions, the 
failure of the charge to define certain terms constituting a 
subordinate feature of the charge will not be held for er- 
ror. State. > Puckett, 211 No C..66;, 189) S. bes. 

Duty Cannot Be Omitted. — The duty of the court to 
explain technical words used in instructions cannot be 
omitted because some of the jury may be able to explain 
them. State v. Clark, 134 N. C. 698, 47 S. E. 36. 

Failure to Instruct as to Corporate Liability—The lia- 
bility of a corporate defendant arising through the agency 
of a servant is a substantive feature of law arising on the 
evidence, and is not a simple or self-explanatory principle 
of law, and the failure of the court to imstruct the jury, 
as required by this section, constitutes reversible error. 
Robinson v. Standard Transp. Co., 214 N. C. 489, 199 S. 
1a WPA 

Where in an action against a corporate and an individ- 
ual defendant the trial court charged the jury as though 
the corporate defendant was the sole party sued, it was 
held that the individual defendant is entitled to a new 
trial for failure of the charge to declare and explain the 
law arising upon the evidence as it related individually to 
him and involving his contentions. Id. 

Salutation of Instruction. — The trial judge should in- 
struct “that if the jury find from the evidence’ and not ‘“‘f 
they believe the evidence.”’ State v. Green, 134 N. C. 658, 
46 S. E. 761; State v. Seaboard Airline R., 145 N. C. 570, 
59 S. E. 1048. 

But where instructions consisting of several clauses con- 
tain at the beginning the words, ‘If the jury find from the 
evidence,” it is not necessary to repeat such words in 
each clause. Wilkie v. Raleigh, etc., R. Co., 127 N. C. 203, 
37 S. E. 204, Rehearing 1n,/128: NL Crise 38 Sur oeay 


2. Statement of Evidence. 
In General.—All that is required of a charge by this sec- 
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tion is that the essential evidence offered at the trial be 
stated in a plain and correct manner, together with an ex- 
planation of the law arising thereon. State v. Fleming, 202 
N. C. 512, 514, 163 S.. E. 453; In re Beale, 202 N. C. 618, 163 
S. E. 684. 

By virtue of this section where the charge of a trial court 
fails to state the evidence of a party relative to a material 
point and which directly bears on the amount recoverable, 
a new trial will be awarded. Myers v. Foreman, 202 N. C. 
246, 162 S. E. 549. 

Slight inaccuracies in the statement of the evidence in the 
instructions of the court to the jury will not be held for re- 
versible error when not called to the attention of the judge 
at the time and the charge substantially complies with this 
section. State v. Sterling, 200 N. C. 18, 19, 156 S. E. 96. 

Repetition of Testimony Insufficient.—This duty is not 
performed by simply repeating the testimony in the order 
in which it was delivered, or in a general statement of the 
principles of law applicable to the case; but it requires the 
judge to state clearly and distinctly the particular issues 
arising in the controversy; to eliminate the controverted 
facts; to arrange the testimony in its bearing on their dif- 
ferent aspects, and to instruct the jury as to the law ap- 
plicable thereto in such manner as will enable them to see 
and comprehend the matters which are essential to an in- 
telligent and impartial verdict. State v. Boyle, 104 N. C. 
800, 10 S. E. 696. 

This section is not complied with where the court reads to 
the jury full notes of all the testimony in the cause, and 
tells them that he does this to refresh, and not to control, 
their recollection of the testimony, that it is their duty to 
remember the testimony, and that they ought to rely in the 
last resort on their own recollection. State v. Boyle, 104 
N. C. 800, 10 S. E. 696. 

Possibilities of Fact.—Where there are several possibilities of 
fact, different from the inference tended to be drawn from 
the evidence offered, a judge is not required to note one 
such possibility, and specifically bring it to the attention 
etthe jury. State v: Clara, 53 N. C. 25. 

Restricting Evidence to Purpose for Which Admissible.— 
It is error to admit evidence, competent for one purpose 
only, to be considered and acted on generally by the jury, 
without instructions restricting it to the special purpose for 
which it is admissible. Burton v. Wilmington, etc., R. Co., 
84 N. C. 193. See also, State v. Ballard, 79 N. C. 627. 

Recapitulation Unnecessary.—The judge is not bound to 
recapitulate all the evidence in his charge to the jury; it 
is sufficient for him to direct the attention of the jury to 
the principal questions they have to try, and explain the 
law applicable thereto. Boon v. Murphy, 108 N. C. 187, 12 
S. E. 1032; State v. Gould, 90 N. C. 658. 

Nor is the judge required to recite the testimony of each 
witness in the order in which he was examined, but need 
only give a clear and intelligent statement of the evidence, 
with its legal bearing upon the issue. State v. Jones, 97 
N. C. 469, 1 S. E. 680. 

Second Recapitulation Not Required.—The trial judge is 
not required to recapitulate the testimony a second time, 
although one of the parties may request it to be done. 
Aston v. Craigmiles, 70 N. C. 316. 

Judge May Omit Testimony.—Unless there be some rea- 
son why the judge should remark particularly on the testi- 
mony of a witness, he may with propriety, decline to comply 
with a request to do so. Findly v. Ray, 50 N. C. 125. 

Agreement of Counsel.—The failure of a judge to recite 
the testimony in his charge to the jury is not error, where 
it was agreed by the counsel on both sides that the testi- 
mony need not be recapitulated. Wiseman v. Penland, 79 
eC. 197. 

Effect of a “Slip of the Tongue”.—A mere inadvertent “slip 
of the tongue’ in stating the evidence, will not be held 
as prejudicial error when counsel for defendant might easily 
have called attention thereto and had it corrected then and 
there. State v. Sinodis, 189 N. C. 565, 127 S. E. 601. 

Weight and Credibility—Where the trial judge gives the 
contentions of the State and of the defendant, clearly stat- 
ing that they are but contentions in a trial for unintentional 
manslaughter, and correctly charges the law arising upon 
the evidence, objection that he has therein impinged upon 
the provisions of this section, in expressing his opinion upon 
the weight and credibility of the evidence, is untenable. 
State v. Durham, 201 N. C. 724, 726, 161 S. E. 398. 

The portion of the charge devoted to reviewing the evi- 
dence for the state cannot be held for error as an expres- 
sion of opinion that certain facts were fully proven when 
it appears that the court categorically indicated to the 
jury that it was then engaged in reviewing the state’s 
evidence. State v. Jessup, 219 N. C. 620, 14 S. E. (2d) 
668. See also, State v. Johnson, 219 N. C. 757, 14 S. E. 
(2d) 792. 
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3. Explanation of Law. 


In General.—This section confers upon litigants 
stantial legal right and calls for instructions as to the 
law upon all substantial features of the case. Williams 
v. Eastern Carolina Coach Co., 197 N. C. 12, 15, 147 S. E. 
435, citing Wilson v. Wilson, 190 N. C. 819, 130 S. E. 834; 
State v. O’Neal, 187 N. C. 22, 24, 120 S. E. 817; Blake vy. 
Smith, 163 N. C. 274, 79 S. E. 596; Bowen v. Schnibben, 184 
N. (Co 248, 12d0F 1405S: E: 170, 

As was said in State v. Matthews, 78 N. C. 523, 537, the 
requirements of this section are not met by a_ general 
statement of legal principles which bear more or less 
directly, but not with absolute directness upon the issues 
made by the evidence. Williams v. Eastern Carolina 
Coach Cor, 9197 ING CrvieedS, 147 SIE. “435. 

The failure of the court to instruct the jury on sub- 
stantive features of the case arising on the evidence is 
prejudicial, even in the absence of a request for special in- 
structions. Spencer v. Brown, 214 N. C. 114, 198 S. E. 
630. 

It is the duty of the trial court without request for spe- 
cial instructions to declare and explain the law arising 
upon the evidence in the case, which duty is not discharged 
by general definitions or abstract discussions of the law, 
but requires that the court apply the law to the evidence 
in the case and instruct the jury as to the circumstances 
presented by the evidence under which the issue should be 
answered in the affirmative and under which it should be 
answered in the negative, and the failure of the court to 
comply substantially with the mandate of this section im- 
pinges a substantial legal right of the party aggrieved en- 
titling him to a new trial. Smith v. Kappas, 219 N. C. 850, 
1S Orel Cad yarcro: 

Trial by jury vouchsafed in the constitution contemplates 
a verdict of the jury rendered upon the evidence guided by 
correct instructions as to the law applicable thereto in 
conformity with this section. Smith v. Kappas, 219 N. Cc. 
850) 15 1s, (2d) 375, 

Party Must Request.—Where the judge has sufficiently 
charged the jury as to the law arising under the evidence 
in the case in compliance with this section, such further 
matters of instruction as the appellant may desire should 
be offered by special request of instruction. Gore v. Wil- 
mington, 194 N. C. 450, 140 S. E. 71; Murphy v. Power 
Co., 196 N. C. 484, 146 S. E. 204. See Graham vy. State, 
194 N. C. 459, 140 S. FE. 26. 

But the rule stated in Bank v. Rochamora, 193 N. C. 
1, at p. 8, 136 S. E. 259, that ‘“‘where the instruction is 
proper so far as it goes, a party desiring a more specific 
instruction must request it,’ applies to subordinate elabo- 
ration, but not substantive, material and essential features 
of the charge. McCall v. Lumber Co., 196 N. C. 597, 692, 
146 S. E. 579. 

It is the duty of the court in charging the jury to do 
so without request for special instructions, and the fail- 
ure of the judge to explain the law arising upon the evi- 
dence constitutes reversible error. Ryals vy. Carolina Con- 
itactine: Co-..219 Ns (CG, 479. 14 0S7 By (2a) 531; 

When a judge has charged generally on the essential 
features of the case, if a litigant desires that some sub- 
ordinate feature of the cause or some particular phase of the 
testimony shall be more fully explained, he should call the 
attention of the court to it. Acme Mfg. Co. v. McPhail, 179 
N. C. 383, 388, 102 S. E. 611; Riverview Milling Co. v. 
State Highway Comm., 190 N. C. 692, 130 S. E. 724; State 
v. Johnson, 193 N. C. 701, 138 S. E. 19; State v. Jordan, 216 
INS (GCA 356, Su. eer (ed)! 156, 

Where the charge of the court is sufficiently full to meet 
the requirements of this section, it will not be held for re- 
versible error on defendant’s exceptions, it being incum- 
bent on defendant, if he desires more specific instructions 
on any point, or a more detailed and complete statement of 


a sub- 


his contentions to aptly make request therefor. -State v. 
Caudle, 208 N. C. 249, 180 S. E. 91. 
If the indictment fully describes the offense, and this 


was read to the jury by the court, then the charge is in 
compliance with this section, it being the duty of the de- 
fendant, if he desires more elaborate instruction, to aptly 
tender a request therefor. State v. Gore, 207 N. C. 618, 178 
See Ea! 209. 

Defendant desiring more full or detailed instructions as 
to any particular phase of evidence or law should request 
special instructions. State v. Hendricks, 207 N. C. 873, 178 
Sh EDA ey A 

The failure of the court to charge the jury as to the 
credibility to be given the testimony of an accomplice, cor- 
roborated in every respect by other evidence, will not be held 
for error in the absence of a special request, whether such 
charge should be given being in the sound discretion of the 
trial court. State v. Kelly, 216 N. C. 627, 6 S. E. (2d) 533. 
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The failure of the court to instruct the jury that the 
fact that a defendant did not testify in his own behalf raises 
no presumption against him, will not be held for error in 
the absence of a request for instructions, the matter being 
in the sound discretion of the trial court. Id. 

Explanation Must Cover any Authorized Finding.—It is the 
duty of the judge to explain and adapt the law to any au- 
thorized findings which the jury may make upon the evi- 
dence. J,awton v. Giles, 90 N. C. 374, 375, 379; State v. 
Jones, 87 N. C. 547. 

Law on Facts and Inferences.—It is necessary to state the 
law arising on the various phases of the evidence, and on all 
facts which the jury should find from the evidence, when 
such facts constitute a part of the basis for the answers to 
the issues. Wilson v. Wilson, 190 N. C. 819, 821, 130 S. 
E. 834, and cases therein cited. 

Instructions Based on Assumption.—When instructions are 
asked for upon an assumed state of facts, which there is 
evidence tending to prove, and thus questions of law are 
raised which are pertinent to the case, it is the duty of 
the judge to answer the question so presented, and to in- 
struct the jury distinctly what the law is, if they shall find 
the assumed state of facts to be true, and so in respect to 
every state of facts which may be reasonably assumed upon 
the evidence. State v. Dunlop, 65 N. C. 288. 

But where a prayer for instructions assumes certain facts 
to be in proof, and in the opinion of the judge there is no 
evidence tending to prove them, he ought to say so, and 
thus not embarrass the jury by the consideration both of 
the assumed facts and of the questions of law predicated on 
their assumption. State v. Dunlop, 65 N. C. 288. 

Instruction Necessary to Reach Verdict.—Where an in- 
struction upon the law is necessary for the jury to arrive at 
a verdict upon a material issue, it is the duty of the trial 
judge to charge the law thus arising without a request for 
special instruction. Jacob Stove Works v. Boyd, 191 N. 
(OP EVEN ORVA ICE IDA e7ise 

Substantial Compliance with Request Sufficient.—The trial 
judge is not required to give special instructions in the 
precise words asked, even when unobjectionable. A sub- 
stantial compliance is sufficient. State v. Booker, 123 N. C. 
(AY MGs Sh DAN GHsp 

The trial court is not required to give instructions in the 
language of the prayers, provided the instructions given are 
correct and cover the various phases of the testimony. 
State v. Wilcox, 132 N. C. 1120, 44 S. E. 625. 

Instruction as to Statutory Provisions.—In automobile ac- 
cident cases it is the duty of the court to charge the jury 
upon the provisions of the Motor Vehicle Law arising upon 
the evidence and a charge embracing only general provi- 
sions of the common law is not sufficient. Barnes v. Teer, 
DIOMNG RO eds Loe hy ECAO ores 

Charge Covering Subordinate Features.—When a judge 
has followed this section and charged generally on the es- 
sential features of the case, if a litigant desires that some 
subordinate feature of the cause or some particular phase of 
the testimony shall be more fully explained, he should call 
the attention of the court to it by prayers for instructions 
or other proper procedure; but on the substantive features 
of the case arising on the evidence, the judge is required to 
give a correct charge concerning it. Acme Mfg. Co. v. 
McPhail, 179 N. C. 383, 388, 102 S. E. 611; Mebane Graded 
School Dist. v. Alamance County, 211 N. C. 213, 189 S. 
E. 873; Headen y. Bluebird Transp. Corp., 211 N. C. 639, 
ies. Bs. Sol: 

Request for Special Instructions.—Where the trial judge 
has instructed the jury correctly but generally on the es- 
sential features of the cases, the charge will not be held 
for error upon appellant’s exception that he had not ex- 
plained to the jury the legal principles in conformity with the 
provisions of this section when he has not submitted in apt 
time correct special prayers for instruction to such effect. 
Planters Bank, etc., Co. v. Yelverton, 185 N. C. 314, 117 
S. flys eo 

Refusal to Correct Special Request for Instructions. — 
Where the general charge of the court to the jury covers 
every correct principle applying under the evidence in the 
case and all of the special prayers, it is not objectionable 
that the court refused to correct special requests for in- 
structions in the language offered by the appellant. Wil- 
liams v. Hedgepeth, 184 N. C. 114, 113 S. E. 602. 

Waiver of Error.—A failure to comply with this section is 
error which is not waived by failure to request special in- 
structions, where there is no charge applicable to the facts 
given in evidence. Nichols v. Champion Fibre Co., 190 N. 
CORR ia 7 aN ee DERE ai 

Objection as to Fullness of Statement. — An instruction 
which gives to the jury a clear and comprehensive charge on 
the law applicable to the evidence in the case, stating the 
position of the respective parties as to every feature thereof, 
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is not erroneous as failing to explain and declare the law 
arising from the evidence, as required by this section and an 
objection that a fuller statement of the evidence was re- 
quired cannot be considered on appeal when exception 
thereto has not been brought to the attention of the trial 
court at the time of the alleged omission. Tatham v. 
Andrews Mfg. Co., 180 N. C. 627, 105 S. E. 423. 

Failure to Charge on Defense Not Presented.—Defendants 
denied the contract declared on, offered evidence that they 
did not enter into the contract, but did not object to plain- 
tiff’s parol evidence in support of the contract alleged. In 
making up the case on appeal, defendants excepted to the 
charge for that the court failed to charge the law relative 
to the statute of frauds and contended on appeal that plain- 
tiff’s evidence disclosed a contract to answer for the debt or 
default of another. It was held that defendants’ exception 
to the charge could not be sustained, the court having had 
no notice that defendants would rely upon the statute, and 
that defendants had waived the defense of the statute by 
failing to properly present such defense. Allison v. Steele, 
220" NOG, S185 17.9 S2-B.  (2d)" 3239. 

Charge on Degrees of Crime.—Where a person indicted for 
a crime may be convicted of a lesser degree of the same 
crime and there is evidence tending to support the milder 
verdict, he is entitled to have the law with respect to the 
lesser offense submitted to the jury under a correct charge. 
A statement of the contentions or of certain phases of the 
evidence accompanied with a mere enunciation of a legal 
principle is not a compliance with this section. State v. 
Hardee, 192 N. C. 533, 535, 135 S. E. 345, citing State v. 
Lee, 192 N. C, 225, 134 S. E. 458; Watson v. Sylva’ Tanning 
Co., 199 N. C. 840, 130 S. E. 833; Wilson v. Wilson, 190 N. 
Co. 8193130. S28 Eee 83434 (State “v.. “Williams 185.9. (Ge once 
16OS. Ba 736. 

Where the defendant admits his guilt of murder in the 
second degree, it is not error for the trial court to act 
upon the admission, and after fully charging the elements 
of murder in the first degree, and defining murder in the 
second degree, to instruct the jury to return a verdict of 
murder in the second degree if they should fail to find any 
one of the elements of first degree murder, as defined, be- 
yond a reasonable doubt. State v. Grier, 209 N. C. 298, 
183 eS: 272. 

Instruction Should Apply Law to Facts Adduced.—An in- © 
struction which correctly defines and explains negligence — 
and proximate cause in abstract terms but fails to apply the 
law to the facts adduced by the evidence fails to meet the — 
requirements of this section, and a new trial will be awarded — 
on appellant’s exception. Smith v. Safe Bus Co., 216 N. C. 
DA OaS ks. Meee) uooe 

A charge defining negligence and proximate cause and | 
stating the contentions of the parties and properly placing | 
the burden of proof, but which fails to apply the law to the | 
evidence, will be held for error as failing to comply with 
this section since the application of the law to the facts as — 
the. jury may find them to be from the evidence, is a sub- 
stantive feature of the charge which’ must be given even 
in the absence of a prayer for instruction. Mack v. Mar- 
shall Field & Co., 218 N. C. 697, 12 S. E. (2d) 235. 

Waiver of Error.—The failure of the court to explain the 
law arising on the evidence favorable to defendant is er- 
ror, and mere silence of counsel upon the: statement of the 
court after charging the law arising upon plaintiff’s evi- 
dence’ that it would not recapitulate the evidence is not 
a waiver of the substantial rights conferred by this sec- 
tion. Carruthers v. Atlantic, etce., R. Co., 215 N. C. 675, 
ZS. (2d) 7878: 

Any Substantial Error Is Material.—Any substantial er- 
ror in the portion of the charge applying the law to the 
facts of the case is perforce material. Templeton v. Kel- 
ley, 216. N2--C.) 48725 4Seeb. e230) e555: 

Failure to Instruct as to Law of Self Defense.—See State 
vy. Thornton, 211. N, ¢. 413, 190'S. EB. 758% ‘State w. Goas 
win, 211 N. C. 419, 199 S. E. 761; State v. Greer, 218 N. 
Cw 600; 12e5i0 E. 1d), 238. 

Failure to Charge on Second Degree Murder.—See note 
under § 15-172. 

Cited in State v. Weston, 197 N. C. 25, 26, 147 S. E. 618. 


C. Illustrative Cases. 


Instructions on Interest of Counsel.—An instruction that 
‘St is the business of counsel to make their side appear the 
best side, their reasons the best of reasons; but you and I 
are under different obligations” is erroneous. State v. 
Hardy, 189 N. C. 799, 128 S. E. 152. 

Failure to Define ‘‘Conspiracy.”—Where the court charged 
the jury that defendant would be guilty of first degree mur- 
der even if one of the others fired the fatal shot, if it was 
fired in the execution of their unlawful conspiracy and 
agreement and the defendant excepted on the ground that 
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the court did not define ‘“‘conspiracy,” it was held that the 
exception could not be sustained, in the absence of a spe- 
cial request for instructions, the term ‘‘conspiracy” being 
used synonymously with ‘“‘agreement,’’ and the charge be- 
ing clear and easily understood, and defendant being guilty 
of murder in the first degree under the evidence regard- 
less of the existence of a technical conspiracy. State v. 
Puckett, 211 N. C. 66, 189 S. E. 183. 

Instruction as to Presumption of Character.—Where the 
character of a witness had not been impeached either by 
contradictory evidence or the manner of his cross-examina- 
tion, it is presumed to be good, and the testimony of other 
witnesses thereto will be excluded; and where in a criminal 
action the case has been given to the jury, who return to 
court with a request for a further instruction as to whether 
a witness’s character is considered good until proven bad 
in court, the judge’s reply that it is presumed to be good until 
the contrary is shown, is free from error. State v. Pugh, 
183 N. C. 800, 111 S. E. 849. 

Omission of Necessary Instruction.—Where the defendant, 
charged with murder, introduced evidence of an alibi which 
was material to his defense, but the judge in his charge tc 
the jury did not refer to this evidence, it was held to be 
error. State v. Melton, 187 N. C. 481, 122 S. E. 17. 

Instruction to “Settle Case as Between Man and Man’’.— 
Where there is much conflicting evidence, it is error for the 
judge to instruct the jury to “take the case and settle it as 
between man and man,” without charging on the different 
aspects of the case. Blake v. Smith, 163 N. C. 274, 79 S. 
E. 596. 

Charge as Essay.—Though the charge of a judge presid- 
ing over a trial for murder is correct as a general essay 
on homicide, and his propositions taken generally are sup- 
ported by the authorities, still it is not a full compliance 
with this section. State v. Dunlop, 65 N. C. 288. 

Omission in Charge.—Where a charge excluded from con- 
sideration important evidence in the case bearing upon the 
essential inquiry whether defendant had waived, or  sur- 
rendered, all rights under an agreement, if he had any, and 
agreed to go back to an original contract, it was erroneous. 
Acme Mfg. Co. v. McPhail, 179 N. C. 383, 387, 102 S. E. 611. 

Instruction as to Subordinate Features.—In the absence of 
a special request for instruction it is not reversible error 
under this section for the trial judge to have failed to in- 
struct the jury that they should scrutinize the testimony of 
detectives who were paid to secure evidence to convict the 
defendant, the same being as to subordinate and not sub- 
stantive features of the evidence in the case. State v. 
Memeaieis, N, C. 22, 120 S. E817; 

Processioning Proceedings.—An instruction was held in- 
sufficient in Bradshaw v. Warren, 215 N. C. 442, 2 S. E. 
(2d) 375. 

Duty of Judge in Issue of Contributory Negligence.— 
Where no requests for instruction are made by counsel as 
to the application of the law to the testimony bearing upon 
an issue involving contributory negligence, it is the duty 
of the trial judge to give the general definition of ordinary 
eare. McCracken v. Smathers, 119 N. C. 617, 26 S. E. 157. 


Same—Fraud Necessary to Violate Deed.—It is not re- 
quired to charge the jury of the full definitions of fraud 
upon which equity will set aside a deed, the subject of the 
action, if he instructs them correctly and clearly upon such 
of the principles as are applicable to the issue under the 
relevant evidence in the case, and the general charge, as 
so given, is within the intent and meaning of this section. 
Williams v. Hedgepeth, 184 N. C. 114, 113 S. E. 602. 


Same—Bills and Note.—Where from the pleadings and evi- 
dence an issue is raised for the jury to determine whether 
the holder of a note had elected to sue the original payee 
instead of the maker, under the provisions of this section 
it is the duty of the trial judge to charge the jury upon the 
phase of the case, material to the determination of the 
controversy upon the principles of law applying thereto, 
without a prayer for special instructions. Darden y. Baker, 
93) N. C. 386, 387, 137 S. E.. 146. 


Same~-Fraud in Negotiable Instrument.—Where there is 
evidence in a suit to set aside an instrument for fraud, 
tending to show the existence of the fraud both in the 
factum and in the treaty, a failure of the trial judge to 
charge the principles arising therefrom upon fraud in the 
factum is error. Parker v. Thomas, 192 N. C. 798, 136 S. 
118. 

_Same—lillegality of Contract.—Where in an action upon a 
contract there is evidence that the contract was a wagering 
one, the judge should explain the statute, the consideration 
of the contract which would make it illegal, and the law ap- 
plicable; and his merely instructing the jury to answer the 
issue “Yes” if the defendant had shown it was illegal, but 
if it had failed in this respect to answer it ‘‘No’”’, is insuf- 
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ficient. Orvis Bros. & Co. v. Holt-Morgan Mills, 173 N. C. 
231, 91 S. EB. 948. 

Same—Forcible Trespass.—In a prosecution for forcible 
trespass, a charge to the jury that the defendant’s guilt de- 
pended on the fact of his presence, without further instruc- 
tions, is not a compliance with this section. State v. Lawson, 
98. Ni Ci 75958 49S.) EB: 134. 

Contributory Negligence.—Where the trial judge has 
charged correctly and fully upon the issue of contributory 
negligence in regard to the defendant, it is not error for 
him to fail to charge the alternate propositions of law in 
regard to the plaintiff under the provisions of this section. 
Lipscomb v. Cox, 197 N. C. 64, 147 S. E. 683. 

Instruction as to contributory negligence of 8% year old 
child, held to fully comply with this section, where the 
judge explained that the degree of care required of a child 
is that he exercise care and prudence equal to his capacity. 
Leach v. Varley, 211 N. C. 207, 210, 189 S. E. 636. 

Cencurrent Negligence.—Where the theory of trial in the 
lower court was that the negligence of defendant was the 
sole proximate cause of the accident, plaintiff’s exception to 
the charge for its failure to submit the question of con- 
current negligence cannot be sustained. Smith v. Bon- 
mey, 215 N. \C. 183,.1 SS... @d) 371. 

Particulars of Duty Required of Automobile Driver.— 
Where the plaintiff was not walking along the highway 
but ran out from behind another automobile near an_ in- 
tersection and was struck and injured by the defendant’s 
car for which injury he seeks to recover damages: Held, 
it is not reversible error for the trial judge to fail to 
charge the jury specifically upon the various particulars 
as to the speed, etc., required of the driver of an automobile 
upon the highway at a cross-road, if he charges correctly 
upon the general law arising from the evidence. Fisher v. 
Deaton, 196 N. C. 461, 146 S. E. 66, distinguishing Bowen 
v. Schnibben, 184 N. C. 248, 114 S. E. 170. 

Negligence in Injury te Passenger.—In an action to re- 
cover damages of a bus line where there is sufficient evi- 
dence tending to show that a passenger was injured by 
the negligence of the defendant in not providing an ade- 
quate catch or other device to prevent a folding seat from 
falling when raised, and that it fell upon the plaintiff’s 
hand and caused the injury in suit; and also evidence 
that the injury thus inflicted was caused by the indepen- 
dent act of a fellow passenger or by the act of the plain- 
tift herself, a charge of the court correctly placing the 
burden of proof and generally defining the law of action- 
able negligence, etc., but omitting to explain the law aris- 


ing upon the particular phases of the evidence, is not a 
compliance with the mandate of this section and  consti- 
tutes reversible error. Williams v. Eastern Carolina 


Coach Cos) 197 Ne Cy .12;, 147-S: EF... 435; 

Cited in Mulholland v. Brownrigg, 9 N. C. 349; Currie v. 
Clark, 90 N. C. 355; Fry v. Currie, 91 N. C. 436; Dupree v. 
Virginia Home Ins. Co., 92 N. C. 418; State v. Chas- 
tain, 104 N. C. 900, 904, 10 S. E. 519; McMillan v. Baxley, 
112 N. C. 578, 16 S. E. 845; Dissension of C. J. Faircloth in 
State v. Melton, 120 N. C. 591, 597, 26 S. E. 933; State v. 
Kale, 124 N. C. 816, 32 S. E. 892; Gates v. Max, 125 N. C. 
139, 34 S. E. 266; Davis v. Blevins, 125 N. C. 433, 34S. E. 
541; Neal v. Carolina Cent. R. Co., 126 N. C. 634, 36 S. E. 
117; State v. Edwards, 126 N. C. 1051, 1053, 35 S. E. 540; 
Kearns v. Southern R. Co., 139 N. C. 470, 52 S. E. 131; 
State v. Rogers, 168 N. C. 112, 83 S. E. 161; Ball Thrash 
Co. v McCormack, 172 N. C. 677, 909 S. E. 916; Futch v. 
Atlantic, etc., R. Co., 178 N. C. 282, 100 S. EB. 436. See State 
Vv. Cline, LONE C7030 4038 Sk B21, 

Cited in State v. Alston, 215 N. C. 713, 3 S. E. (2d) Tis 
State v. Buchanan, 216 N. C. 709, 6 S. E. (2d) 521; State 
v. McManus, 217 N. C. 445, 8 S. E. (2d) 251; Greetie v. 
Greene, Zi7 aN. C..64909 “SALn. nad). 413; Batnes v. Teer, 
218 N. C. 122, 10 S. E. (2d) 614; Queen City Coach Co. v. 
WeGezl Se Ne Cs Sa) eel Sinks Cod\e 341, 


§ 1-181. Request for instructions.—Counsel pray- 
ing of the judge instructions to the jury, must put 
their requests in writing entitled of the cause, and 
sign them; otherwise the judge may disregard 
them. They must be filed with the clerk as a part 


Druine record, (ey, 8, 639; ‘Code,. ¢. 415-.C. :C. 
Peg 8. 23 9s. wo 56S.) 
Editor’s Note.—This section does not fix a time limit 


within which the request for instructions must be filed, and 
there is an apparent conflict in the reported cases as to 
the proper time allowed. The succeeding section, section 
1-182, requires requests for written instructions from the 
judge to be made at or before the close of the evidence. 
There seems to be a divergence of opinion in the Supreme 
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Court as to whether these two sections should be read to- 
gether. In Craddock v. Barnes, 142 N. C. 89, 54 S. E. 
1003, it was held that these two sections should not be read 
together and the time limit expressed in section 1-182 had no 
bearing on this section. In Barringer v. Deal, 164 N. C. 
246, 80 S. E. 161, section 1-182 was read into this section and 
the headnote to the case stated that requests for special in- 
structions had to be made before the close of the evidence. 
This is mere dicta, however, for the requests in this case 
were handed up after the conclusion of the charge. 

The headnote to Merrill v. Whitmire, 110 N. C. 367, 15 
S. E. 3, also, defined “apt time’’ as ‘‘at or before the close 
of testimony.” In this case, however, the requests for 
special instructions was made after argument had opened. 
‘The definition of the court as to ‘‘apt time” is dicta, there- 
fore the headnote to Ward v. Albemarle, etc., R. Co., 112 
N. C. 168, 16 S. E. 921, makes the same error. Here, too, 
the request for special instructions was made during are 
gument. 

The discrepancy here is more apparent than real and the 
error seems to have crept into the headnotes rather than 
into the decisions. The Craddock case seems correct. In 
that case at the close of the testimony the court adjourned 
until the next day, and at the opening of the court the 
next morning the plaintiff tendered in writing certain special 
instructions and the refusal of the judge to consider them 
was held to be error. There seems to be no reason, other 
than propinquity, why section 1-182 should be read into this 
section. The true rule, as garnered from the decided cases, 
seems to be that requests for special instructions must be in 
before the beginning of argument. ‘This rule apparently fits 
all the decisions, though dicta to the contrary will be found. 

Time Limit for Request for Instructions.—See Editor’s note 
above. 

Requests for special instructions should be presented in 
time to give the Court opportunity to consider them before 
submitting them to the jury. State v. Rowe, 98 N. C. 629, 
48. E. 506. 

Special instructions requested after the Judge has con- 
eluded his charge will not be considered on appeal. Posey v. 
Patton, 109 N. C. 455, 14 S. E. 64. But this does not mean 
that the court is prevented from granting the request if 
he desires, and it has been held that it is discretionary with 
the presiding judge whether he will recall the jury and sub- 
mit instructions, which were not presented until the charge 
was finished and the jury had retired to consider their ver- 
dict. Scott v. Green, 89 N. C. 278. 

Section Mandatory.—Failure to grant an instruction not 
asked for in writing is not ground for exception. Marshall 
v. Stine, 112 N. C. 697, 17 S. E. 495. And the trial judge 
may disregard oral requests. Justice v. Gallert, 131 N. CG 
393, 42 S. E. 850; State v. Horton, 100 N. C. 443, 6 S. E. 238; 
Hicks v. Nivens, 210 N. C. 44, 47, 185 S. E. 469. 

A party must aptly tender written request for special in- 
structions desired by him in order for an exception to the 
charge for its failure to contain such instructions to be con- 
sidered on appeal. State v. Spillman, 210 N. C. 271, 186 
S. B22: 

A party desiring more particular instructions on a sub- 


ordinate feature of the case must aptly tender request 
therefor. McKay v. Bullard, 219 N. C. 589, 14 S. E. (2d) 
657. 


Failure to Give Proper Instruction Is Reversible Error.— 
When a party tenders a request for a specific instruction, 
correct in itself and supported by the evidence, the failure 
of the trial court to give such instruction, in substance at 
least, either in response to the prayer or in some portion 
of the charge, is reversible error. Calhoun v. State High- 
ways, etc, Comm., 208 N.C 424, 1817S. ©2" 2713 

Failure to Sign—Discretion of Court.—It is within the 
sound discretion of the trial judge to give or refuse a prayer 
for special instruction not signed by the attorneys tendering 
it as required by this section. Avery County Bank y. Smith, 
186 No () 6d0,edc0non ah.) alo. 

Court Need Not Use Exact Words of Instruction.—Where a 
party prays for an instruction to which he is entitled, it 
is error to refuse it. The court, however, is not required to 
adopt the words of the instruction prayed for, but it is er- 
ror to change its sense or to so qualify it as to weaken its 
force. Brink v. Black, 77 N. C. 59; Lloyd v. Bowen, 170 N. 
C. 216, 86 S. E. 797; Coral Gables v. Ayres, 208 N. C. 426, 
181 S$. EAP 268: 

Party Cannot Complain of Favorable Instructions. — The 
defendants cannot, on appeal from a conviction, complain of 
an erroneous instruction which was not prejudicial to them 
but in their favor. State v. Freeman, 122 N. C. 1012, 29 
SE. 94. 

Instruction on Matters Arising Only on Verdict.—It is not 
error in the judge to omit to charge the jury upon matters 
of law which can only arise upon the verdict, and have no 
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bearing on the questions to be considered by the jury. Du- 
pree v. Virginia Home Ins. Co., 92 N. C. 418, 

Oral Exception.—Where the judge in instructing the jury, 
submitted a phase of a question which there was no evidence 
to support, an oral exception to the question immediately 
taken and noted and assigned as error for the case on ap- 
peal is sufficient to present the matter on appeal, though no 
written instruction on the subject was prayed for. Lee v. 
Williams, 112 N. C. 510, 17 S. E. 165. 

Assignment of Error.—Though the failure to give an in- 
struction asked for in writing is deemed excepted to, yet, it 
it is not set out in the case on appeal, it will be deemed to 
have been waived, and will not be passed on by the Supreme 
Court. Marshall v. Stine, 112 N. C. 697, 17 S. E. 495. 
Taylor v. Plummer, 105 N. C. 56, 11 S. E. 266. 

Exceptions to the refusal of the court to grant a prayer 
for instructions, or in granting a prayer, or to instructions 
generally, cannot be taken for the first time in the Supreme 
Court; they should be made on a motion for a new trial, 
but it is sufficient if they are assigned in the statement of 
the case on appeal. Lee v. Williams, 111 N. C. 200, 16 
Si els5: 

The appellant is entitled to have his assignments of error 
for refusing or granting special instructions, if set out by 
him in his statement of the case on appeal, incorporated by 
the judge in the case settled. If they are omitted, certiorari 
will lie. Lowe v. Elliott, 107 N. C. 718, 12 S. E. 383. 

Judge’s Statement of Oral Instructions Binding.—A state- 
ment of the trial judge as to what the instructions to the 
jury were, where orally given, and in the absence of a re- 
quest that they be put in writing, is binding on appeal. 
Justice v. Gallert, 131 N. C. 393, 42 S. E. 850.. 

Conflicting Evidence.—The trial judge commits rever- 
sible error in failing to give substantially a material in- 
struction duly requested under this section embodying a 
correct principle of law supported by the evidence in the 
case, though the evidence may be conflicting. Parks v. 
Security Life, etc., Co., 195 N. C. 453, 142 S. E. 473. 

Applied in Taylor v. Rierson, 210 N. C. 185, 185 S. E. 627. 

Quoted in Ryals v. Carolina Contracting Co., 219 N. C. 
479, 14 S. E. (2d) 531 (dis. op.). 

Cited in Lowe v. Elliott, 107 N. C. 718, 12 S. E. 383; 
Pleasants v. Raleigh and Augusta R. R. 95 N. C. 
195; State v. Macon, 198 N. C. 483, 152 S. E. 407; Penland 
v. French Broad Hospital, 199 N. C. 314, 318, 154 S. 
F. 406; Pyatt v. Southern R. Co., 199 N. C. 397, 402, 154 
S. E. 847; Lane v. Paschall, 199 N. C. 364, 154 S. E. 626; 
State v. Sims, 213 N. C. 590, 197 S. E. 176; Clarke v. Mar- 
fin, 217 N. C. 440, 8 S:. E. (2d), 230. 


§ 1-182. Instructions in writing; when to be 
taken to jury room.—The judge, at the request of 
any party to an action on trial, made at or before 
the close of the evidence, before instructing the 
jury on the law, must put his instructions in writ- 
ing and read them to the jury. He shall then sign 
and file them with the clerk as a part of the record 
of the action. 

When a judge puts his instructions in writing 
either of his own will or at the request of a party 
to the action, he must, at the request of either 
party to the action, allow the jury to take his in- 
structions with them on their retirement, and 
the jury must return the instructions with their 
verdict to the court. (Rev., ss. 536, 537; Code, s. 
414; CoC, «Pia S.. 238561885, 6.197500, nanan 


Editor’s Note.—It is not the policy or purpose of the 
statute, nor does the language used bear such rigorous con- 
struction as to forbid any and all oral expressions from the 
presiding judge. As what he may tell the jury in matters of 
law for their information and guidance must be written and 
read, so he is not permitted to add to, take from, modify 
or explain what he delivers as his charge, for this would 
be to change perhaps the meaning which would otherwise be 
ascribed to the writing and produce the very mischief in- 
tended to be remedied. ‘But the act, upon any reasonable in- 
terpretation of its terms, does not go further and put an 
interdict upon every oral utterance which is in precise ac- 
cord with what is written and affects it in none of the sug- 
gested particulars, at the peril of a venire de novo if he 
does thus speak. Currie v. Clark, 909 N. C. 355, 361. See 
State v. Crowell, 116 N. C. 1052, 1058, 21 S. E. 502. 

For discussion iof this section with the preceding section, 
see the Editor’s Note to § 1-181. 


Section Mandatory.—The requirements of this section are 
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mandatory in criminal as well as civil cases and if the judge 
fails to comply with a request duly made that he reduce 
his charge to writing, a new trial will be ordered. Currie v. 
Clark, 909 N. C. 355; State v. Connelly, 107 N. C. 463, 12 S. 
®. 251. The question is not whether the record contains the 
instructions as actually delivered, there being no admission 
in regard to it, but whether the request was duly made 
and refused and the refusal followed by an exception. State 
v. Black, 162 N. C. 637, 638, 78 S. E. 210. 

The court must put its charge, as to the law, in writing, 
however inconvenient, if the request is made in apt time. 
Jenkins v. Wilmington, etc., R. Co., 110 N. C. 438, 15 S. 
E. 193. 

Applies to Later Instructions.—It is error to charge the 
jury orally upon any point when they return into court 
for instructions, when counsel has requested written instruc- 
tions. State v. Young, 111 N. C. 715, 16 S. E. 543. 

“Instructions” Defined.—The word ‘“‘instructions’” as used 
in this section, relates to the principles of law applicable to 
the case, and which would influence the action of the jury, 
after finding the facts, in shaping their responses to the 
issue. State v. Dewey, 139 N. C. 556, 51 S. E. 937. 

Dces Not Include Evicence.—A request to give instructions 
in writing, under this section does not require that the re- 
capitulation of evidence be in writing. Phillips v. Wilming- 
maetes, KR. Co., 130 IN: GC. 582; 41 S. E. 805;° Dupree’ v. 
Virginia Home Ins. Co., 92 N. C. 418. 

Request Must be Specific.—A request that the trial judge 
“charge the jury in writing, and as follows” is a request 
solely to deliver those instructions to the jury, and is not 
a request to put the entire charge in writing. Phillips v. 
Wilmington, etc., R. Co., 130 N. C. 582, 41 S. E. 805. 

But where the defendant at the close of the evidence re- 
quested the court ‘“‘to put the charge to the jury in writing 
and in part to charge the jury as follows,’”’ and the whole 
charge on the law was not put in writing, this was held to 
be error. Sawyer v. Lumber Co., 142 N. C. 161, 55 S. E. 84. 

Oral Instructions Same as Written.—Where the court gave 
oral instructions not differing from those set out in the 
written charge, and the appellant makes no suggestion to 
the contrary, his exception to the oral part of the charge 
does not constitute ground for a new trial. Currie v. Clark, 
BomaNe G2 355. 

Exception.—An exception to the failure of the judge to put 
his charge in writing, when asked ‘‘at or before the close of 
the evidence,” is taken in time if first set out in appellant’s 
“case on appeal.” Sawyer v. Lumber Co., 142 N. C. 161, 
55 S. E. 48. The headnote to Phillips v. Wilmington, etc, 
Ry. Co., 130 N. C. 582, 41 S, E. 805, is not the holding of 
that case but is merely dicta. 

An exception “for refusal of prayers for instructions” doea 
not embrace a refusal or failure to grant a prayer to put 
the charge in writing. State v. Adams, 115 N. C. 775, 26 
pee Ey, 422. 

Effect of Violation—When it appears from inspection of 
the record, that the court below refused to put its charge in 
writing, at the request of one of the parties made in apt 
time, a new trial will be granted by the Supreme Court. 
State v. Connelly, 107 N. C. 463, 12 S. EB. 251. 

Judge’s Statement of Oral Instructions Controlling, — A 
statement of the trial judge as to what the instructions to 
the jury were, where orally given, and in the absence of a 
request that they be put in writing, is binding on appeal. 
Justice v. Gallert, 131 N. C. 393, 42 S. E. 850; Cameron v. 
Power Co., 137 N. C. 99, 49 S. E. 76. 

Request of Juror.—It is proper for the court to permit the 
jury to carry the charge with them on retiring to the jury 
room, at the request of one of the jurors. Gaither v. Car- 
penter, 143 N. C. 240, 55 S. E.' 625. 

Request Made after Charge in Hands of Jury.—Where the 
trial judge, having at the request of plaintiff put his charge 
in writing, read and handed it to the jury and allowed them 
to carry it to the jury room, the plaintiff objected upon the 
ground that the court had not been requested to hand the 
written charge to the jury. Thereupon, and after his Honor 
had offered to withdraw the written charge from the jury in 
whose possession it had been about five minutes, the de- 
fendant requested that the jury be permitted to keep the 
written charge, it was held that it was not error upon 
such request of the defendant to permit the jury to retain 
the written charge. Little v. Carolina Central R. Co., 119 
mM: C. 771, 26 S. E. 106. 

Special Prayers Not Included.—Where the charge of the 
court was taken to the jury room on retirement, but by 
Oversight the special prayers asked by appellant and given 
were not also handed to the jury, this does not constitute 
error, where his counsel were present in the court room and 
did not then, or at any time before verdict, call the matter 
to the attention of the court. Gaither v. Carpenter, 143 N. 
C. 240, 55 S. E. 625. 
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Data Other than Charge.—It is error for the trial judge, 
under objection, to permit the jury to take plats of or 
certificates relating to the location of disputed lands to their 
room and inspect them in their deliberations. Nicholson v. 
Eureka Lumber Co., 156 N. C. 59, 72 S. E. 86. So with 
plaintiff’s estimate of damages. Burton v. Wilkes, 66 N. C. 
604. An account rendered. Watson v. Davis, 52 N. C. 178. 
Depositions read on trial. Tafoon v. Shearin, 95 N. C. 391. 
Papers read as evidence. Williams v. Thomas, 78 N. C. 47. 

Cited in Lowe v. Elliott, 107 N. C. 718, 12 S. E. 383; Poweli 
v. Wilmington, etc., R. Co., 68 N. C. 395; Merrill v. Whit- 
mire, 110 N. C. 367, 15 S. E. 3; Cressler v. Asheville, 138 N. 
C. 482, 51 S. E. 53; Craddock v. Barnes, 142 N. C. 89, 54 
S. E. 1003; Barringer v. Deal, 164 N. C. 246, 80 S. E. 161. 


§ 1-183. Motion for nonsuit—When on trial 
of an issue of fact in a civil action or special pro- 
ceeding, the plaintiff has introduced his evidence 
and rested his case, the defendant may move to 
dismiss the action, or for judgment as in case of 
nonsuit. If-the motion is allowed the plaintiff 
may except and appeal to the supreme court. If 
the motion is refused the defendant may except, 
and if the defendant introduces no evidence the 
jury shall pass upon the issues in the action, and 
the defendant has the benefit of his exception on 
appeal to the supreme court. After the motion 
is refused he may waive his exception and intro- 
duce his evidence just as if he had not made the 
motion, and he may again move to dismiss after 
all the evidence on both sides is in. If the motion 
is then refused, upon consideration of all the evi- 
dence, he may except, and after the jury has ren- 
dered its verdict, he has the benefit of the latter 
exception on appeal to the supreme court. (Rev., 
s. 539; 1897, c. 109; 1899, c. 131; 1901, c. 594; C. 
S. 567.) 


Editor’s Note.—The power of the superior court to grant 
an involuntary nonsuit is altogether statutory, and did not 
exist prior to the passing of this section in 1897. See Riley 
v. Stone, 169 N. C. 421, 422, 86 S. E. 348. 

Under this section as originally passed, Acts 1897, chap. 
109, upon the defendant’s motion being refused, he could in- 
troduce evidence, and at the close of the evidence on both 
sides, renew the motion to dismiss, on the first motion and 
also on the second motion. Purnell v. Raleigh, etc., R. Co., 
122 N. C. 832, 29 S. E. 953; Wood v. Bartholomew, 122 N. 
C. 177. But under the amendment of 1899, Acts of 1899, chap. 
138, this practice is not allowed. The defendant may stop 
his case at the close of the plaintiff’s evidence, and move to 
dismiss upon the ground that the plaintiff has not made a 
prima facie case. And if his motion is refused he has the 
right of appeal from the ruling of the court. 

But if he does not stop his case and appeal, and introduce 
evidence, he loses the right of appeal from the refusal to 
dismiss. When the evidence is all in, he may again move to 
dismiss upon the ground that the plaintiff has not made out 
a case, and the only difference between this motion and 
the one made at the close of the plaintiff’s evidence, is that 
the plaintiff’s evidence stands as it stood when the first 
motion was made, and he also has the benefit of any new 
evidence that may have been introduced since that motion 
was made, by either side, favorable to the plaintiff. 

The rule now seems to stand just as it did before the 
passage of the Act 1897, chap. 109, and the amendment of 
1899, except that under this legislation it is now discretionary 
with the defendant whether he will introduce evidence after 
the motion to dismiss, or not; while before these acts, it 
was discretionary with the court whether it would allow the 
defendant to introduce evidence after resting his case and 
making the motion. See Means y. Carolina Central R. R. 
Cot 16 N.C. 224, 35 SE. 813. 

It was held in State v. Houston, 155 N. C. 432, 71 S. E. 
65, that this statute did not apply to criminal cases. There- 
upon the legislature enacted chap. 73, Laws 1913 (Sec. 15- 
173), extending this section to all criminal courts. For Crim- 
inal Cases, see annotations under that section. 

Section Explained.—Under this section the defendant is 
not put to his election to move for a judgment of nonsuit 
or proceed with the evidence unless the plaintiff has produced 
his evidence and rested his case. If the motion for judg- 
ment is therein refused he can note his exception and pro- 
ceed as if he had made no motion. Worth v. Ferguson, 122 
Ne Cor cel coms, 51574: 
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It was not intended to deprive parties of the right to trial 
by jury where there is any evidence to sustain the allegations 
of the complaint. Fox y. Asheville Army Store, 215 N. C. 
187, 189; 1S. BE. (2d) 550. 

Nonsuit under this section, is permissible only on demur- 
rer to the evidence, and not on demurrer to the complaint 
or motion for judgment on the pleadings. Dix-Downing v. 
Winte: sovoLN. CG. 567)" 174 [Saba 4516 

Time to Make Motion tc Nonsuit.— The allowance of a 
motion as of nonsuit is based upon purely statutory 
grounds, and the requirements of this section must be 
strictly followed, and where the defendant fails to move 
for judgment as of nonsuit at the close of the plaintiff’s 
evidence, his exception to the refusal of his motion there- 
for at the close of all the evidence is not sufficient to 
present on appeal the question of whether upon all the 
evidence the plaintiff is entitled to recover. Penland v. 
French Broad Hospital, 199 N. C. 314, 154 S. E. 406. 

Where a party fails to move for judgment as of nonsuit 
at the close of plaintiff’s evidence, its motion therefor at 
the close of all the evidence cannot be granted, since the 
right to demur to the evidence is waived. Jones v. Dixie 
Fire Ins. Co., 210, N. C. 559, 187 S. E. 769. ° See also State 
vo Ormond, 2h ING, 4372 ASE Shenae: 


Admissions and Inferences——A motion to dismiss under 
this section, is substantially a demurtfer to the evidence, 
which waives all objection to its competency, and admits 
as true that which the evidence tends to prove. Roscoe v. 
Lumber Co., 124 N. C. 42, 32 S. E. 389. 

The demurrer to the evidence admits all facts of which 
there is any evidence and all conclusions which can be fairly 
and logically drawn from such facts. This rule is sub- 
stantiated by a long array of cases. See Snider v. Newell. 
132 N. C. 614, 44 S. E. 354. Hopkins v. Bowers, 111 N. C. 
iAH Mikey MSRP ADE OE 

A demurrer to evidence is defined to be a proceeding by 
which the court, in which the action is pending, is called 
upon to decide what the law is upon the facts shown in evi- 
dence; and it is regarded in general as analogous to a de- 
murrer upon the facts alleged in pleading. Van Stone v. 
Stillwell, ete. “Mio wiCo: 142.°U., Si 128,134, iz SaeCk 481, 
Bo, Lids eoGte 

Evidence Adjudged Against Defendant.—In cases of de- 
murrer and motions to dismiss under this section the evi- 
dence must be taken most strongly against the defendant. 
Gates v. Max, 125 N. C. 139, 34 S. E. 266; Purnell v. Raleigh 
etc., R. Co., 122 N. C. 832, 29 S. BK. 953; Cowles v. McNeill, 
125 WIN Gee 3805204. . 499. 


Plaintiff Entitled to Benefit of Inferences.—On a motion 
to nonsuit, the evidence is to be taken in the light most 
favorable to the plaintiff, and he is entitled to the benefit of 
every reasonable intendment and reasonable inference to be 
drawn therefrom. Standard Oil Co. v. Hunt, 187 N. C. 157, 
121 S. E. 184. Southwill v. Atlantic Coast Line R. Co., 189 
N. C. 417, 127 S. E. 361; Lindsey v. Suncrest Lumber Co., 
189 N. C. 118, 126 S. E. 174. Ghorley v. Atlantic, etc., Ry. 
Co., 189 N. C. 634, 127 S. E. 634. Inge v. Seaboard Air Line 
RisiGo. 192° N.C. 522,- 1385S. ses 5228 sConsiderine yonly fso 
much of the evidence as is favorable to the plaintiff and 
rejecting that which is unfavorable. Newby v. Atlantic, 
etc., Realty Co., 182 N. C. 34, 108 S. EB. 323; Rush v. Mc- 
Pherson, 176 N. C. 562, 97 S. E. 613. For other cases fol- 
lowing this rule, see Smith v. Raleigh Granite Co., 202 
N. C. 305, 162 S. E. 731; Pearson v. Standard Garage, 
etc., Co., 202 N. C. 14, 161 S. FE. 536; Almond v. Oceola 
Mills, 202 N. C. 97, 161 S. E. 731; Sampson v, Jackson Bros. 
Con 203.2N. C. .413) 166 Sy a ASiseP neketté vee yer 9203 N; 
C. 684, 167 S. E. 43; Pendergraft v. Royster, 203 N. C. 384, 
166. ‘S: EB. 2852 'Tuttle vy. Bell, 203 IN. °C. 1545165 "Sa EB. 333; 
Thigpen v. Jefferson Standard Life Ins. Co., 204 N. C. 551, 
168 S. EB. 845; Lynch y. Carolina Tel., etc., Co., 204 N. C. 
252, 257, 167 S. E. 847; Holton v. Northwestern Oil Co., 201 
N. C. 744, 746, 161 S. E. 391; Broadway v. Gate City Life 
Ins. Co., 201 N. C. 639, 640, 161 S. E. 71; Sanders v. Atlantic 
Coast Line R. Co., 201 N. C. 672, 676, 161 S. E. 320; Nance 
v. Merchants’ Fertilizer, etc., Co., 200 N. C. 702, 158 S. E. 
486; Hunt v. Meyers Co., 201 N. C. 636, 637, 161 S. E. 74; 
Smithwick v. Colonial Pine Co., 200 N. C. 519, 157 S. E. 612; 
Moore v. Atlantic Coast Line R. Co., 201 N. C. 26, 158 S. 
E. 556; Hobbs v. Kirby, 205 N. C. 238, 171 S. E. 94; Keller v. 
Southern R. Co., 205 N. C. 269, 171 S. E. 73; Smith v. 
Equitabic Life Assur. Soc., 205 N. C. 387, 171 S. E. 346; 
Moore v. Powell, 205 N. C. 636, 172 S. E. 327; Dickerson 
v. Reynolds, 205 N. C. 770, 172 S. E. 402; Broadway v. Cope, 
208 N. C. 85, 179 S. E. 452; Gossett v. Metropolitan Life 
Ins. Co., 208 N. C. 152, 179 S. E. 438; Brunswick County v. 
North Carolina Bank, etc., Co., 206 N. C. 127, 173 S. E. 
327; Hood v. Mitchell, 206 N. C. 156, 173 S: E. 61; Sher- 
wood v. Southeastern Exp. Co., 206 N. C. 243, 173 S. E. 605; 
Blackman v. New York Life Ins. Co., 206 N. C. 429, 174 
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S. E. 294; Kitchen Lbr. Co. v. Tallassee Power Co., 206 
N. C. 515, 174 S. E. 427; Pearson v. Luther, 212 N. C. 412, 
193 S. E.. 739; York v. York, 212 N. C. 695, 194. S. F. 485; 
Preddy v. Britt, 212 N. C. 719, 194 S. E. 494; Briley v. 
Roberson, 214 N. C. 295, 199 S. E. 73; Smith v. Carolina 
Coach Co., 214 N. C. 314, 199 S. E. 90. See Owens v. 
Blackwood Lbr. Co., 210 N. C. 504, 187 S. E. 804; Miller 
v. Wood, 210 N. C. 520, 187 S. E. 765; Ford v. Atlantic 
Coast Line R. Co., 209 N. C. 108, 1982'S. E. 717; Teseneer 
v. Henrietta Mills Co., 209 N. C. 615, 184 S. E. 5355 Fan- 
cock v. Wilson, 211 N. C. 129, 189 S. E. 631; Harper v. 
Seaboard Air Line Ry. Co., 211 N. C. 398, 190 S. E. 750; 
Cole v. Atlantic Coast Line R. Co., 211 N. C. 591, 191 S. E. 
353; Debnam v. Whiteville, 211 N. C. 618, 191 S. E. 325; 
Headen v. Bluebird Transp. Corp., 211 N. C. 639, 191 S. E. 
331; Independent Oil Co. y. Broadfoot Iron Works, 211 
N. C. 668, 191 S. E. 508; Riddle vy. Whisnant, 220 N. C. 
131, 16 S. E. (2d) 698; Edwards vy. National Council, etc., 
220 N. C. 41, 16 S. E. (2d) 466; Warren v. Breedlove, 219 
N:. C. 383) 6140S. 0b e(2d)) Ag. 

On a motion to nonsuit under this section, the evidence is 
to be taken in the light most favorable to the plaintiff and 
he is entitled to the benefits of every reasonable intend- 
ment upon the evidence and every reasonable inference to 
be drawn therefrom. Brown vy. Southern Ry?) Coe0950 IN: 
C. 699, 701, 143 S. E. 536; Cromwell v. Logan, 196 N. C. 
588, 593, 146 S. E. 233; Newbern v. Western Union Tel. 
Co., 6195 Ni Co. 258) 141 So B. 599s sGilbert av. Wright, 195 
N. C. 165, 168, 141 S. E. 577; Finch v. North Carolina R. 
Co., 195 N. C. 190, 141 S. EB. 550; Nash v. Royster, 189 N. 
C. 408, 410, 127 S. E. 356; Smith v. Ritch, 196 N. 
C. 72, 74, 144 S. E. 537; Cromartie v. Stone, 194 N. C. 
663, 140 S. E. 612; State v. Carter, 194 N. C. 293, 44590 S- 
E. 604; Newbern yv. Leary, 215 N. C. 134, 1 S. E. (2d) 384; 
Bright v. Hood, 214 N. C. 410, 199 S. E. 630; Reid v. City 
Coach Co. (215 5N- GC) 4698 2 Sa (2d); 578, 1238.4 ie aR 
140; Barnes v. Teer, 218 N. C. 122, 10 S. E. (2d) 614; Wat- 
son v. Atlantic Coast Line R. Co., 218 N. C. AS7se1l Ses 
(2d) 312; Smith v. Kappas, 218 N. C. 758, 12 S. E. (2d) 
693; Daniel v. East Tennessee Packing Cos, 215. IN Cs 
762, 3 S. E. (2d) 282; White vy. North Carolina Rom Cor 
216 IN; C. 79,3 S. E.. (d)\ 310;*Coltrain ay. Atlantic Coast 
Line Re COs, ZUG Nae On 268 seamen (2d) 853; Blalock v. 
Whisnant, 216 N. C. 417, 5 S. E. (2d) 130; Barnes v. Wil- 
son, (217 N. (C., 190, 7..S.) Bs id). 359’: Queen City Coach 
Corny, « ee.) 218. No Can 320 es eas (2d) 341. 

Consideration of Defendant’s Evidence.—Upon a motion 
as of nonsuit the defendant’s evidence will not be con- 
sidered unless favorable to the plaintiff or not in conflict 
therewith, when it may be used to explain or make clear 
the evidence introduced by the plaintiff. Harrison v. North 
Carolina R. R. Co., 194 N. C 656, 146 S$. E. 598; Jeffries 
Vv. Powell, 221 TIN. “Cx 14154 20 3S. (2d) 561; Tarrant v. 
Pepsi-Cola Bottling Co., 221 N. 390, 20 S. EB. (2d) 565. 

While this section requires a consideration of the whole 
evidence, only that part of the defendant’s evidence which 
is favorable to plaintiff can be taken into consideration 
since, otherwise, the court would pass upon the weight ef 
the evidence, the credibility of which rests solely with the 
jury. Wally. Bain, 222 N. .C. 375, 23 SB: (2d) 330. 

Defendant’s evidence, which conflicts with that tending 
hd chee erie is not to be considered on motion 
o nonsuit under this section. David i i 
Mele Cots 207 ING Cee 7904 E178) Shenk 603, ae 

When Motion Should Be Disallowed.—Defendant’s motion 
as of nonsuit, will be denied when the evidence, taken in 
the light most favorable to the plaintiff, and every reasonable 
intendment therefrom, is sufficient to take the case to the 
ee va ede verdict re a matter of law in the plain- 
iff’s favor. obinson y. Ivey & Co., F 
LNs o., 193 N. C. 805, 138 

The defendant, after the court has refused his motion as 
of nonsuit upon the evidence, may except, introduce evidence 
and renew his motion after all the evidence has been in- 
troduced; but his last motion only can be considered, and 
upon all the evidence in the case, and if therein the plaintiff 
has made out a case, the motion should be disallowed 
Blackman v. Woodmen, 184 N. C. 75, 113 S. E. 65. : 

iar he after Verdict.—An exception that there is 
no evidence on an issue in a case can only b 
verdict. Hart v. Cannon, 133 N. C. 10, 43 Sa eee 
v. Fatson, 101 N. C. 188, 7 S. E. 709; Wilson Cotton Mille 
v. Randleman Cotton Mills, 115 N. C. 475, 20 S. E.. 770. 

Where the court reserves his rulings on motions of non- 
suit until after rendition of a verdict the court may not set 
aside the verdict for insufficiency of the evidence as a mat- 
ter of law, and grant the motion for judgment as of non- 
suit made at the, close of all the evidence. Batson y. City 
Laundry Co., 202 N. C. 560, 
Fire Ins. Co., 210 N. C. 559, 187 S. E. 769. 
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Nonsuit under this section is ‘“‘permissible only on de- 
murrer to the evidence, and not on demurrer to the com- 
plaint or motion for judgment on the pleadings.” Sykes 
vy. Blakey, 215 N. C. 61, 63, 200 S. E. 910. 

Plaintiff’s Evidence Must be Nil.—If there is more than a 
scintilla of evidence tending to prove the plaintiff’s conten- 
tion it must be submitted to the jury. Gates v. Max, 125 
N. C. 139, 34 S. E. 266. Cable v. Southern Ry. Co., 122 N. 
Senos 2, 5. 377... Cox v.. Norfolk, etc, Ris(Go,, 123 N. C. 
604, 31 S. E. 848, and cases therein cited. 

It was not the intention or effect of the passage of this 
section, to deprive parties of the right of trial by jury in 
cases where there is any evidence or to make the weight 
and effect of the evidence always a question of law for the 
courts. Willis v. Atlantic, etc., R. Co., 122 N. C. 905, 
29 S. E. 941. 

How Questions of Law and Fact Presented. — Whether 
there is evidence from which the jury could answer an is- 
sue in the affirmative is a question of law, and is presented 
to the court for decision by motion for judgment of non- 
suit. McCall v. Textile Industrial, 189 N. C. 775, 128 S. E. 
349. 

On demurrer to evidence, the court is substituted in the 
place of the jury, as judges of the facts. Bank v. Guttschlick, 
14 Pet. 19, 10 L. Ed. 335. 

A motion to nonsuit questions the sufficiency of the evi- 
dence to carry the case to the jury and to support a re- 
covery, which is always a question of law to be determined 
by the court. Godwin y. Atlantic Coast Line R. Co., 220 
Mee 26l, 17 S, B,(2d)_.137, 

Additional Evidence Allowable-—Where a motion to non- 
suit under this section is made, it is discretionary with the 
judge, before passing on it, to allow the plaintiff to introduce 
additional evidence. Featherston v. Wilson, 123 N. C. 623, 
Dire. 1. 843. 

The trial court, after the plaintiff had rested his case, 
and after the motion of the defendants for judgment as of 
nonsuit under this section was denied, and before either 
of the defendants had offered evidence, allowed the plain- 
tiff to offer additional evidence. This action of the court 
was within its discretion, and for that reason is not review- 
able by this court, and the rights of the defendants under 
this section were not affected by the action of the court. 
Pearson v. Simon, 207 N. C. 351, 354, 177 S. EB. 124. 

Motion Must be Renewed.—Where defendant moved to 
dismiss the case and direct a verdict, when plaintiff rested 
her case, but after denial of the motion introduced evi- 
dence, and did not renew at the close of the whole case, it 
was held that the defendant could not, on appeal, complain 
of the denial of his motion to dismiss. Cole Mfg. Co. v. 
Mendenhall, 240 Fed. 641; Choate Rental Co. v. Justice, 
mite. C. 54, 188 S. EH. 609. 


Waiver.—The introduction of evidence by the defendant 
upon the overruling of his motion at the conclusion of the 
plaintiff’s evidence, and his failure to renew his motion on 
all the evidence, is a waiver of his right under the statute. 
Wooley v. Bruton, 184 N. C. 438, 114 S. E. 628; Nash v. 
Royster, 189 N. C. 408, 127 S. E. 356; Gilland v. Carolina, etc., 
€o., 189 N. C. 783, 128 S. E. 158; Ferrell vy. Metropolitan 
Life Ins. Co., 208 N. C. 420, 181 S. E. 327; Stephenson v. 
Honeycutt, 209 N. C. 701, 184 S. E. 482. 

The defendant waives his right to maintain the insuf- 
ficiency of the evidence to take the case to the jury by not 
making a motion as of nonsuit thereon at the close of the 
evidence. Gibbs v. Telegraph Co., 196 N. C. 516, 146 S. E. 
509; Murphy v. Power Co., 196 N. C. 484, 494, 146 S. E. 
204. 

Where the defendant in a civil action does not comply with 
the provisions of this section, in making a motion for judg- 
ment as of nonsuit he waives the question of the sufficiency 
of the evidence. Harris v. Buie, 202 N. C. 634, 163 S. E. 693. 

A motion for dismissal or for judgment of nonsuit made, 
under this section at the close of the plaintiff’s evidence and 
not renewed at the close of all the evidence is waived. Deb- 
nam vy. Rouse, 201 N. C. 459, 460, 160 S. E. 471. 

Where a defendant makes a motion as of nonsuit at the 
close of the plaintiff’s evidence, and upon the motion being 
‘overruled, introduces evidence in his own behalf, he waives 
his right to present the question of the sufficiency of the 
evidence to go to the jury by failing to renew his motion 
at the close of all the evidence, and his appeal will be re- 
garded as if no motion had been made by him. Lee v. Pen- 
fad, 200 N. C. 340, 157 S. E. 31. 

Where the defendant does not move for nonsuit as pro- 
vided by this section, in the lower court he waives his 
right to have the insufficiency of the evidence to be sub- 
mitted to the jury considered on appeal. Harrison v. Met- 
ropolitan Life Ins. Co., 207 N. C. 487, 177 S. E. 423. 

Same—Introduction of Evidence-—A defendant waives 
his right to object to the sufficiency of the evidence on 
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his motion of nonsuit made at the close of the plaintiff’s 
evidence by introducing evidence in his own behalf and 
not renewing his motion after the close of all the evidence 
in the case. Grant v. Power Co., 196 N. C. 617, 146 S. E. 
531; Harrison v. North Carolina R. R. Co., 194 N. C. 656, 
140 S. E. 598. 

Exception Considered on Appeal. — Where exception is 
taken to the refusal of the court to dismiss the action, both 
after the close of plaintiff’s evidence and after the defend- 
ant’s evidence has been introduced, only the exception taken 
after the close of all the evidence will be considered on ap- 
peal, under the express provision of this section, and, sa 
considered, the evidence must be accepted as true and con- 
strued in the light most favorable to the plaintiff. Butler v. 
Holt- Williamson Mfg. Co., 182 N. C. 547, 109 S. E. 559. 

Where exception is taken to refusal to grant defendant’s 
motion to nonsuit made at close of plaintiff's evidence, but 
he then elected to offer evidence, only the exception noted at 
the close of all the evidence could be urged or considered 
on appeal. MHarrison v. North Carolina R. Co., 194 N. C. 
656, 140 S. E. 598, citing Nash v. Royster, 189 N. C. 408, 
127 S. E. 356; Harper v. Supply Co., 184 N. C. 204, 114 
mA Be 173. 

Under this section an exception to a motion to dismiss in a 
civil action, taken after the close of the plaintiff’s evidence 
and renewed by defendant after the introduction of his own 
evidence, does not confine the appeal to the plaintiff’s evi- 
dence alone, and a judgment will be sustained under the 
second exception if there is any evidence on the whole rec- 
ord of the defendant’s liability. Tynn v. Pinehurst Silk 
Millsap cos. C17. Tl. 179. Si Bo ae 

Motion to Set Aside Verdict.—An order of the court set- 
ting aside a verdict upon motion that it was against the 
weight of evidence is in conflict with his further sustaining 
a motion to nonsuit the plaintiff upon the evidence under 
this section. Riley v. Stone, 169 N. C. 421, 86 S. E. 348. 


Motion for Judgment on Exceptions.—In a proceeding 
tacking the validity of an improvement assessment, the 
burden is on the defendant municipality to sustain the as- 
sessment, and a motion by the plaintiff for judgment on her 
exceptions after defendant’s evidence is in, is in effect a 
motion for judgment as of nonsuit under this section. Holton 
v. Mocksville, 189 N. C. 144, 126 S. E. 326. 


Effect of Remanding Case.—When in the Supreme Court 
the lower court is reversed for refusing a motion to dismiss 
upon the evidence as of nonsuit, it is equivalent to the di- 
rection to dismiss the action.. Tussey v. Owen, 147 N. C 
335, 61 S. E. 180; Hollingsworth v. Skelding, 
246, 55'S. “Ei 212. 

The superior court is without authority to allow an amend- 
ment or to proceed contrary to the opinion, but the plaintiff 
may bring another suit within twelve months after the judg- 
ment of nonsuit. Tussey v. Owen, 147 N. C. 335, 61 S. 
E. 180. 

Evidence Sufficient for Jury.—Defendant’s motion as of 
nonsuit upon the evidence will be denied if there is any 
sufficient evidence, testified to by either the plaintiff’s or 
defendant’s witnesses, circumstantial or otherwise, viewed 
in the light most favorable to the plaintiff, to take the 
issue to the jury for determination. Goss v. Williams, 196 
N. C. 213, 145 S. E. 169. See Dalton v. Stoneville Cabinet 
Co., 195 N. C. 870, 142 S. E. 480; Burnett v. Williams, 196 
N. C. 620, 146 S. E. 533; Cromartie v. Stone, 194 N. C. 
663, 140 S. E. 612; Cameron v. Cameron, 212 N. C. 674, 194 
S. be 102a% 

Same—lIllustrative Cases.—Where the defense of an_ ia- 
dependent contractor is relied upon in an action to recover 
damages for alleged negligent injury, evidence in plain- 
tiff’s behalf tending to show’ that the relationship of in- 
dependent contractor had before the happening of the ac- 
cident been severed and that the defendant’s employees 
were in charge of and loading logs upon the defendant’s 
tramroad when the plaintiff’s injury occurred in the 
course of his employment, is sufficient to take the case 
to the jury as to his employment by the defendant at the 
time, upon defendant’s motion as of nonsuit. Lilley v. 
Interstate Cooperage Co., 194 N. C. 250, 139 S. E. 369. 

Where in a personal injury negligence case there is evi- 
dence for defendant that the injury in suit was caused 
either by the act of God, etc., or by an accident, and, per 
contra, that it was proximately caused by the defendant’s 
negligence in the exercise of ordinary care to furnish the 
plaintiff, his employee, a reasonably safe place to work 
or reasonably safe appliances under the circumstances, de- 
fendant’s motion for nonsuit will be denied. Jones v. At- 
lantic Coast Line R. Co., 194 N. C. 227, 139 S. E. 242, 

When the father has entered into a contract with his 
son for support of himself and wife for life, and gives as a 
ecnsideration certain of his property, without retaining 
sufficient property to pay his then existing creditors, and 


at- 
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the pleadings and evidence raise the question of the son’s 
good faith and part performance without notice, these 
questions should be submitted to the jury upon appropriate 
issues; and motion for mnonsuit is properly refused. 
Peoples Bank, etc., Co. v. Mackorell, 195 N. C. 741, 143 
S. B. o18. 

In an action for negligence of defendant’s delivery truck 
driver, evidence as to the driver’s identity and that he 
was acting within scope of his employment at time of 
injury, is sufficient to take the case to the jury and deny 
defendant’s motion for a nonsuit. Misenheimer v. Hay- 
man, 195 N. C. 613, 143 S. E. 1. 

In an action for injuries against a municipality for failure 
to keep highway in safe condition, defendant’s motion for 
judgment as in case of nonsuit, provided for by this sec- 
tion, was properly granted, where the evidence disclosed 
that accident occurred outside the town limits. Spell v. 
Roseboro, 214 N. C. 364, 199 S. E. 265. 

Evidence tending to show that plaintiff’s intestate was 
struck and killed by defendant’s train, that the engineer 
failed to blow for the crossing, and that the track was 
straight and unobstructed for a distance of about two hun- 
dred yards and that the engineer could have seen the in- 
testate and the cow for that distance is held sufficient to 
take the case to the jury on the doctrine of last clear 
chance, the evidence tending to show that the intestate was 
on the track oblivious or otherwise insensible of danger, 
and defendant’s motion for judgment as of nonsuit is prop- 
erly denied. ‘Triplett v. Southern R. Co., 205 N. C. 113, 
110 S. E. 146. 

In an action on a disability clause in a policy of life in- 
surance where plaintiff testified that at the time of the is- 
suance of the policy his eyesight was not impaired and 
that he was thoroughly examined by insurer’s physician 
upon his application for the policy, and that no impairment 
or disease of his sight was disclosed by the physician’s ex- 
amination and test of his eyes, and that subsequent blind- 
ness had rendered him disabled, and defendant introduced 
testimony of an eye specialist that from his examination 
of plaintiff’s eyes plaintiff was suffering from a chronic 
eye disease several years prior to the application for the 
policy, anc moved for a nonsuit on the ground that the 
evidence showed that the disease resulting in plaintiff’s 
disability originated prior to the issuance of the policy: 
Held, the evidence, viewed in the light most favorable to 
plaintiff, was sufficient to be submitted to the jury and a 
motion for a nonsuit was, properly overruled. Misskel- 
ley v. Home Life Ins. Co., 205 N. C. 496, 171 S. E. 862. 

The parking of a truck on a public highway at night 
without lights in violation of statute, is negligence per 
se, and where the evidence is conflicting as to whether 
such improper parking proximately caused plaintiff’s in- 
juries, resulting from a collision between the truck and 
the car in which he was riding as a guest, the question 
of proximate cause is for the determination of the jury 
upon an appropriate issue, and a motion as of nonsuit is 
properly denied. Barrier vy. Thomas, etc., Co., 205 N. C. 
ADS el / 1S 195, mk 020s 

In an action by the daughter of the deceased against 
his administrators to recover the value of services ren- 
dered deceased, it was held that under the evidence the 
relationship between plaintiff and her father raised no pre- 
sumption that the services were gratuitous, and a mo- 
tion as of nonsuit was properly denied. Keiger vy. Sprin- 
Nes 20e Ne iG. -/38;) AVS - See nie | OOO. 

The conviction of the defendant in a criminal action 
in a lower court procured by the prosecuting witness upon 
evidence known to him to be perjured is not conclusive 
evidence of probable cause, and in an action by the de- 
fendant against the plaintiff for malicious prosecution, a 
motion for judgment as in case of a nonsuit is properly 
denied. Moore v. Winfield, 207 N. C. 767, 178 S. E. 605. 

Where the evidence tended to show an agent had appar- 
ent authority, the evidence that the act of agent was 
within his apparent authority and binding on his prin- 
cipal is a question for the jury, and a motion as of non- 
suit on the ground of not being bound by an agent’s un- 
authorized act is properly denied. Charleston, etc., Ry. 
Co. vi Lassiter G& Ca. 207 N: "C.406, 177-5) he, 9) 

It is improper for the court to sustain a motion for 
judgment under this section where the evidence is antici- 


pated, the plaintiff not having “introduced his evidence 
and rested his case” as provided by this section. Her- 
shey Corp. v. Atlantic Coast Line R. Co., 207 N. C. 122, 
176 $. B. 265. 


Where there is evidence in support of pidintiff’s con. 
tention as to the amount of indebtedness sued on, de- 
fendant’s motion as of nonsuit under this section is prop- 
erly denied, although there is evidence in contradiction, 
Pearson v. Simon, 207 N. C. 351, 177 S. Eu. 124. 


Where every element of the crime of having carnal 
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knowledge of a female child under sixteen years of age in 
violation of § 14-26, is supported by the State’s evidence 
in the case, defendant’s motion as of nonsuit under this 
section is properly denied. State v. Houpe, 207 N. C. 377, 
i/peto. By, 20. 

Where the evidence is sufficient to support a verdict in 
plaintiff’s favor, defendant’s motion as of nonsuit under 
this section is properly overruled. Davidson v. Western 
Union Tel. Co., 207 N. C. 790, 178 S. E. 603. 

Evidence which raises only a mere suspicion or conjecture 
of the issue to be proved is insufficient to be submitted to 
the jury. Sutton v. Herrin, 202 N. C. 599, 163 S. E. 578; 
Shuford v. Scruggs, 201 N. C. 685, 687, 161 S. E. 315; Shu- 
ford v. Brown, 201 N. C. 17, 18, 158 S. E. 698. 

It is well settled that evidence which does no more than 
raise a suspicion, that a fact material to the cause of action 
alleged in the complaint may be as alleged therein, is not 
sufficient for submission to the jury as tending to sustain 
the allegation of the complaint. Broughton vy. Standard Oil 
Cos 20l Ne (Ge 282, "288,159 eS. GBS B21. 


Evidence tending to show a definite contract by deceased 
to devise his property to plaintiff, and upon the death of the 
deceased intestate, is sufficient to be submitted to the jury 
in plaintiff’s action against deceased’s administrator fo: 
breach of the contract and motion as of nonsuit was prop- 
erly refused. Hager y. Whitner, 204 N. C. 747, 169 S. E. 645. 

Where the plaintiff brought suit on a policy of accident 
insurance in which she was named beneficiary, and which 
provided for the payment of a certain sum if the assured 
was killed by being struck by a gasoline propelled vehicle: 
the evidence that the assured met his death by being struck 
by a vehicle propelled by gasoline was sufficient to be sub- 
mitted to the jury and motion for nonsuit was properly re- 
fused. Colboch vy. Independent Life Ins. Co., 204 N. C. 716, 
169 SH. 709. 

Where the answer pleads a counterclaim the plaintiff 
may not take a voluntary nonsuit over the defendant’s ob- 
jection. Aetna Life Ins. Co. v. Griffin, 200 N. C. 251, 156 
Serb 25s 

Defendant Cannot Withdraw Counterclaim in Order to 
Enter Motion as of Nonsuit.—Where the defendant in an 
action on a contract sets up a counterclaim arising out of 
the same contract declared upon by the plaintiff, the de- 
fendant may not withdraw his counterclaim over the plain- 
tiff’s objection in order to enter a motion as of nonsuit as 
provided by this section, on the plaintiff’s cause of action. 
McGee v. Frohman, 207 N. C. 475, 177 S. E. 327. 

Judgment as of Nonsuit May Be Entered by Trial Court 
of Its Own Motion.—A judgment as of nonsuit entered by 
the trial court of its own motion will not be held for error 
when the evidence would justify a directed verdict, a non- 
suit and a directed verdict having the same legal effect. 
Ferrell v. Metropolitan Life Ins. Co., 208 N. C. 420, 181 S. 
FE. 327. 

When Nonsuit Proper.—Where the evidence of plaintiff 
{s not sufficient to be submitted to the jury it is proper 
for the court to sustain defendant’s motion for judgment 
as in case of nonsuit at the close of plaintiff's evidence. 
Lloyd v. Speight, 195 N. C. 179, 180, 141 S. E. 574; Black- 
well v. Coco-Cola Bottling Co., 208 N. C. 751, 182 S. E. 
469. See also Lamb v. Smith, 215 N. C. 463, 2 S. E. (2d) 
361. 

In the absence of any evidence tending to sustain an 
affirmative answer to the issue submitted to the jury 
there was error in the refusal of the court to allow de- 
fendant’s motion, at the close of all the evidence, for 
judgment as of nonsuit. Ford v. Willys-Overland, 197 
ING Cela 150,147" S32. he22s 

Where there is no evidence tending to sustain the plaintiff’s 
cause of action the defendant’s exceptions to the refusal of 
the trial court to grant his motion of nonsuit or his request 
for a directed verdict will be sustained on appeal. Fergu- 
son v. Glenn, 201 N. C. 128, 159 S. E. 5. 


Same—lIllustrative Cases.—-Where a contract creating a2 
local representative for the sale of automobiles by inter- 
pretation as to its effect, creates the relationship of vendor 
and purchaser, the local representative may not bind 
the vendor upon a warranty of the machines, and the 





vendor is not liable for representations or warranties 
made by the local dealer, and an action against it on 
such warranty is properly nonsuited. Ford vy. Willys- 


Overland, 197 N. C. 147, 147 S. E. 822. 

Evidence tending to show that the plaintiff was injured 
by an explosion of a cartridge which the defendant's 
young son threw in defendant’s store on Saturday when 
the son was helping his father therein, is insufficient to 
hold his father liable in damages, and defendant’s motion 
as of nonsuit is ‘properly granted. Norman v. Porter, 197 
SC! oor aS Be 

A contract of hire at a stipulated hourly wage, without 
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reference to the number of hours the employment was to 
continue, gives the employee no right of action for dam- 
ages because he was employed a fewer number of hours 
than other employees engaged at the same time, and it 
was not error to nonsuit the plaintiff under this. section. 
Sherrill v. Graham County, 205 N. C. 178, 170 S. E. 636. 

Where plaintiff’s evidence tended to show plaintiff was 
not acting within the scope of his employment at the time 
of the injury, defendant’s motion as of nonsuit should have 
been allowed, plaintiff being sui juris. Colvin v. Atlantic 
Coast Line R. Co., 205 N. C. 168, 170 S. E. 639. 

In an action by an employee against her employer to re- 
cover for personal injury alleged to have resulted from the 
employer’s negligence, it was held that where there was no 
evidence of any negligence on the part of defendant em- 
ployer, the evidence tending to show that the injury re- 
sulted solely from the act of plaintiff’s fellow-servant, a 
judgment as of nonsuit should be sustained under this sec- 
tion. Armstrong vy. Acme Spinning Co., 205 N. C. 553, 172 
ty. JLo. 

Where the evidence tended to show the negligence of a 
municipality in the care of its streets, it was held that to 
be liable the danger must be of an unusual character and 
one that exposes travelers to unusual hazards, and that a 
demurrer to the evidence should be properly sustained un- 
less such danger was shown. Haney y. Lincoln, 207 N. C. 
Beret 1, O7e5 

Contributory Negligence.—The burden of proof on an is- 
sue as to contributory negligence rests upon the defendant, 
and while the court can hold that a party upon whom rests 
the burden of proof has failed to offer any evidence to sus- 
tain it, it cannot adjudge that he has proved his case, for 
where there is any evidence the jury alone can pass upon 
its truth. Sims v. Lindsay, 122 N. C. 678, 30 S. E. 19. 

One defendant’s motion to nonsuit on the ground that 
the negligence of his codefendant insulated his alleged 
negligence, is properly refused when the evidence tends to 
show that the injury was the result of the joint and con- 
current negligence of the defendants. Lewis v. Hunter, 
212 N. C. 504, 193 S. E. 814. 

A judgment of involuntary nonsuit on the ground of con- 
tributory negligence of the plaintiff cannot be rendered un- 
less the evidence is so clear on that issue that reasonable 
minds could draw no other inference. Manheim v. Blue 
Bird Taxi Corp., 214 N. C. 689, 691, 200 S. E. 682. 

A judgment of nonsuit upon the evidence may not be 
granted under this section when there is legal evidence of 
the employer’s negligence upon the sole ground of the plain- 
tiff’s contributory negligence. Inge v. Seaboard Air Line R. 
ReeezeN. <<. 522,135 Sy EB. 522:; 


Where the plaintiff’s evidence made out a case of negli- 
gence, and contributory negligence was relied upon as a 
defense, under this section it was not error to refuse to dis- 
miss the action. Wood v. Bartholomew, 122 N. C. 177, 29 
S. EF. 959. 

But where the evidence on the part of the plaintiff (the 
defendant having introduced none) is demurred to, and if 
true, establishes negligence on the part of the plaintiff, and 
of the defendant, concurrent to the last moment, a judg- 
ment as of nonsuit, sustaining the demurrer, is proper. Neal 
y. ‘Carolina Central R. Co., 126 N. C. 634, 36 S. EB. 117. See 
Hollingsworth v. Skelding, 142 N. C. 246, 55 S. E. 212. 


Contributory negligence may be taken advantage of on 
a motion as of nonsuit when the plaintiff’s own evidence 
tends only to establish it. Elder v. Plaza Ry., 194 N. C. 
617, 140 S. E. 298. See also Hendrix v. So. R. Co., 198 
N. C. 142, 144, 150 S. E. 873; Ramsey v. Nash Furniture 
Co., 209 N. C. 165, 170, 183 S. E. 536; Hinshaw v. Pepper, 
210 N. C. 573, 187 S. E. 786; Owens v. Atlantic Coast Line 
R. Co., 207 N. C. 856, 857, 175 S..E. 717; Godwin v. Atlantic 
[paste bine: R. Co, 220 N.C. 281, 17.8. B.. (2d). 137. 

Originally, under this section, in cases to which it was 
applicable, there was considerable doubt as to whether a 
plea of contributory negligence—the burden of such issue be- 
ing on the defendant—could be taken advantage of on a 
motion to nonsuit, but it is now well settled that such may 
be done when the contributory negligence of the plaintiff is 
established by his own evidence, as he thus proves him- 
self out of court. Hayes v. Western Union Tel. Co., 211 
N. C. 192, 193, 189 S. E. 499. 

In an action for wrongful death at a railroad crossing it 
was held that the defendant’s motion as of nonsuit should 
have been sustained on the issue of contributory negli- 
gence. Harrison v. North Carolina R. R. Co., 194 N. C. 
656, 140 S. E. 598. 

Same—Logging Railroad Employee.—As the contributory 
negligence of a logging railroad employee under §§ 28-173, 
60-67, and 60-70 does not bar the recovery of damages for 
his death when engaged in performance of his duties, de- 
fendant’s motion for judgment as of nonsuit is properly 
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refused. Brooks v. Suncrest Tumber Co., 
138) St aby. 532: 

Same—Evidence Sufficient to Deny Nonsuit.—Where the 
failure of defendant employer to furnish the plaintiff, its em- 
ployee, a safe place to work, concurs with the negligence of 
a fellow servant in proximately causing the injury in suit, 
the defendant is liable in damages for the consequent in- 
jury, and his motion as of nonsuit upon the evidence, under 
this section is properly denied. Beck v. Thomasville Chair 
Co, 188: INS Cos, 925. S.. >615: 

Where there is evidence that the defendant railroad com- 
pany negligently coupled a car under which the deceased was 
at work to its train, causing his death, the fact that the de- 
ceased was guilty of contributory negligence in failing to 
place the customary signals where he was at work, does not 
entitle the defendant to a judgment as of nonsuit. Ritchie v. 
Denton R. Co., 192 N. C. 666, 26 S. E. 136. 

Where a railroad company has for some time kept a 
watchman to warn travelers crossing its tracks at a public 
street and this is known to the plaintiff, who was injured by 
a train while attempting to cross, the absence of the watch- 
man and the failure to give warning is an implied invitation 
to the traveler to cross, which may be considered by the 
jury and the defendant’s motion as of nonsuit upon the 
evidence is properly denied. Barber v. Southern R. Co., 
193" Nw Co 691, 138) S.- 17 

See, also, Brooks v. Suncrest Lumber Co., 194 N. C. 141, 
VES SAS De) ERLE 

Same—Demurrer Sustained.—Where the plaintiff was em- 
ployed by defendant, and defendant’s superintendent, as a 
matter of accommodation, invited the plaintiff to ride to 
his home in an automobile furnished him by defendant, dur- 
ing which ride plaintiff was injured as a result of the super- 
intendent’s negligent driving, it was held that defendant’s 
demurrer to the evidence should have been sustained. Peters 
v. Great Atlantic & Pacific Tea Co., 194 N. C. 172, 138 S. 
E. 595. 

Where the evidence tended to show that plaintiff’s intes- 
tate was negligent up to the time of the injury and the 
doctrine of the “last clear chance” is inapplicable, it was 
held that defendant’s demurrer to the evidence should have 
been sustained. JTemings vy. Southern Ry. Co., 211 N. C. 
499, 191 S. E. 39. 

Evidence Sufficient to Deny Nonsuit.—See Niblock v. Blue 
Bird Taxi Co., 208 N. C. 737, 182 S. E. 330; Hampton v. 
Thomasville Coca-Cola Bottling Co., 208 N. C. 331, 180 S. 
E. 584; Dilling v. Federal Life Ins. Co., 209 N. C. 546, 183 
S. BE. 752; Daniels v. Swift & Co., 209 N. C. 567, 183 S. B. 
748; Teseneer v. Henrietta Mills Co., 209 N. C. 615, 184 S. 
E. 535; Roberts v. Grogan, 222 N.C. 30, 21 S. E. (2d) 829. 

Sufficiency of Evidence May Be Res Judicata on Sec- 
ond Appeal.—Where the Supreme Court has ruled on a 
former appeal that the evidence was sufficient to overrule 
defendant’s motion as of nonsuit under this section, and 
the evidence upon the second trial is substantially the 
same, the question of the sufficiency of the evidence is 
res judicata and will not be considered on the second ap- 
peal. Jernigan v. Jernigan, 207 N. C. 831, 178 S. EK. 587. 

Setting Aside after Refusal of Motion.—Where the trial 
court has refused to grant the defendant’s motion as of non- 
suit, he may not set aside the verdict on the ground of the 
insufficiency of the evidence as a matter of law, but may do 
so only as a matter within his discretion. Lee v. Penland, 
200iNS .Cas3 40, 157 Ss by Si. 


Ejectment.—On a trial in an action of ejectment, where the 
question involved is whether a tenant holding over the pos- 
session from a former owner had agreed to pay rent to the 
purchaser, and the evidence is conflicting, a motion as of 
nonsuit is properly denied. Carnegie vy. Perkins, 191 N. C. 
ALZT lg en tye 1B: 

However it is error for the judgment to incorporate an 
adjudication in defendant’s favor as to his title, as such 
is only permissible on affirmative findings sufficient to justify 
it. Moore v. Miller, 179 N. C. 396, 102 S. E. 627. 

Where the defendant denied being in possession, but there 
was evidence that he was present at a survey made for the 
plaintiff, and claimed to be the owner, pointed to wood he 
had cut upon it, and forbade the surveyor to enter on it, a 
judgment of nonsuit was improper. Cowles v. McNeill, 125 
N., C..°385, 34 S. JB. 499. 

Where, in an action to recover damages for procuring 
the sheriff to wrongfully seize and sell plaintiff’s property, 
the complaint alleged that the sheriff sold his property under 
an execution, it was incumbent on the plaintiff to show on 
the trial that the seizure and sale were unlawful, and upon 
his failure to offer any evidence as to the invalidity of 
the judgment, it was not error to nonsuit the plaintiff under 
this section. O’Briant v. Wilkerson, 122 N. C. 304, 30 S. 
, 126: 

Agency.—Where there is evidence to show that defendant’s 


194 N. C. 141, 
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night watchman was employed to perform his duties only 
within a certain enclosure; that he had been deputized 
to act for defendant as special policeman; that he had ar- 
rested the plaintiff at a remote place on the mill settlement 
property, where he was not authorized to guard, and caused 
his incarceration in the city jail; that the case was dis- 
missed by the justice of the peace for the lack of evidence 
and the plaintiff finally discharged: It was held, a question 
for the jury in plaintiff’s action for damages, of whether the 
defendant’s night watchman was acting within the scope of 
his employment and a motion of nonsuit upon the evidence 
was properly denied. Butler v. Holt-Williamson Mfg. Co., 
182) Nw Gre547e 109S 5 ay. 8552. 


New Trial Granted.—In an action to set aside a sale of 
lands under a former judgment defendants moved to non- 
suit at the close of the plaintiff’s evidence, but did not re- 
new the motion at the close of the plaintiff’s evidence. As 
fraud was alleged, which plaintiff might show, a new trial 
was granted by the Supreme Court instead of dismissing the 
action. Rackley v. Roberts, 147 _N. CoP 201F 60'S eee o75: 


Joinder in Demurrer.—No judgment can be rendered upon 
a demurrer to the evidence, until there is a joinder in de- 
murrer. Fowle v. Alexandria, 11 Wheat. 320, 6 L,. Ed. 484. 
But it is a matter of discretion with a court, whether it will 
compel a party to join in demurrer to evidence. Young v. 
Black, 7 Cranch 565, 3 L. Ed. 440. 

One party cannot insist upon the other party joining in 
demurrer, without distinctly admitting upon the record, 
every fact, and every conclusion, which the evidence given 
for his adversary conduced to prove. Young v. Black, 
supra. 

Applied in Sakellaris v. Wyche, 205 Nee Gel 7350170 oo. ese 
638; Love v. Queen City Lines, 206 N. GC. 575; 576, 174 S. 
E. 514; Keith v. Liggett, etce., Tobacco Co., 207 N. C. 645, 
178759. 20. 

Applied, in action for sale of land to pay debts of. intes- 
tate, in Chambers v. Byers, 214 BN 513735199) Sem mszos 
in action for damages to plaintiff’s land caused by de- 
fendant’s dam, in Sink v. Lexington, 214 N. C. 548, 200 
S. E. 4; in action for damages due to defective food, in 
Scott v. Swift & Co., 214 N. C. 580, 200 Cel Peeclesin tacs 
tion for slander, in Bryant v. Reedy, 214 -N. C. 748, 200 
S. EK. 896; in action on a contract of settlement with de- 
fendant bank, in Jones v. Bank of Chapel Hill, 214 N. C. 
794, 1 S. EB. (2d) 135; in action for reformation of a mort- 
gage, in Lowery v. Wilson, 214 N. C. 800, 200 S. E. 861; 
in action by tenant to recover for breach of a_half-share 
farming contract, in Doyle v. Whitley, 214 N. C. 814, 200 
S, E. 888; in action to recover for damages to private lands 
resulting from the operation by a city of its sewage dis- 
posal plant, in Ivester v. Winston-Salem, 215 N. C. 1, 1 


S. E. (2d) 88; in action by a student to compel defend- 
ant university to award certain degrees, in Pate v. Duke 
University, 215° No GC. e700 So Be (2d) 127; in action by 


plaintiff to recover for an injury received at a night base- 
ball game, in Cates v. Cincinnati Exhibition Co., 215 N. 
Greet S. By Cd) Misiseic action by a minor employee to 
recover for injuries received from an unguarded saw, in 
Mclaughlin v. Black, 215 N. C. es. 1S. (2d) 130 
action by guest passenger on motorcycle to recover for 
injuries when the motorcycle collided with a car, in Mason 
vy. Johnston, 215 N. C. 95, 1 S. E. (2d) 379; in action by plain- 
tiff to recover for injuries sustained from falling over roots 
of trees in defendant municipality, in Finch v. Spring Hope, 
915 N. C. 246, 1S. B. (2d) 634. 

Applied in Davenport v. Pennsylvania Fire Ins. Co., 207 
Neer e6ten 177 -S.1 Be 187 5) Burs y- Charlotte, 210 N. C. 48, 
185 S. E. 443; Woodley v. Combs, 210 N. C. 482, 187 S. FE. 
762; Ollis v. Board of Edueation, 210 N. C. 489, 187 Se. 
772: Exum v. Baumrind, 210 N. C. 650, 188 S. FE. 200; Joy- 
ner v. Dail; 210 N. C. 663, 188 S. E. 209; Dixson v. Johnson 
Realty Co., 209 N. C. 354, 183 S, E. 382; Queen v. DeHart, 
500° NW a4, 184"So Ee 75 McGraw v. Southern Ry. Co., 
209 N. C. 432, 184 S. E. 31; Jackson v. Scheiber, 209 N. 
C. 441, 184 S. E. 17; Williams v. Greensboro Fire Ins. Co., 
209 N. C. 765, 185 S. E. 21; Federal Life Ins. Co. v. Nichols, 
209 N. C. 817, 185 S.-E. 10; Betts v. Jones, 208 N. C. 410, 
181 S. E. 334; Planters’ Nat. Bank, etc., Co. v. Atlantic 
Coast Line R. Co., 208 N. C. 574, 181 S. EB. 635; Cordell v. 
Brotherhood of Locomotive Firemen, etc., 208 Nie ka ae, 
182 S. E. 141; Morris v. Seashore Transp. Co., 208 N. C. 
907, 182 S. E. 487; Anderson v. American Mut. Liability 
Ins. Co., 211 N. C. 23, 188.8. Ba: 642; Wilson v. Perkins, 211 
N. C. 110, 189 S. E. 179; Kelly v. Hunsucker, 211 N. C. 153, 
189 S. E. 664; Yates v. Thomasville Chair Co, 211 N. C. 
200, 189 S. E. 500; Breece v. Standard Oil Co., 211 N. C. 
211, 189 S. E. 498; Mebane Graded School Dist. v. Alamance 


County, 211 N. C. 213, 189 S. E. 873; Cashatt v. Brown, 211 
N. C. 367, 190 S. E. 480; Stovall v. Ragland, 211 N. C. 536, 


190 S. E. 899; Jackson v. Thomas, 211 N. C. 634, 191 S. E. 
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327; Creech v. Sovereign Camp, W. O. W., 211 N. C. 658, 
191 S. EB. 840; Smith v.. Sink, 211 N. C. 725, 192 S. B. 108. 
Cited in Daniels v. Fowler, 123 N. C. 35, 31 S. E. 598; State 
v. Cooke, 176 N. C. 731, 97 S. E. 171; White v. Boyd, 124 N. 
C. 177, 32 S. E. 495; Gore v. Wilmington, 194 N. C. 450, 452, 140 
S. E. 71; Boswell v. Tabor, 196 N. C. 196, 145 S. E. 17; Stand- 
ard Supply Co. v. Wance Plumbing, etc., Co., 195 N. C. 629, 
632, 143 S. E. 248; Abel v. Dworsky, 195 N. C. 867, 142 S. E. 
475; Southerland v. Crump, 195 N. C. 856, 857, 142 S. E. 7; 
Tyler v. Atlantic Coast Line R. R. Co., 194 N. C. 800, 801, 
139 S. E. 773; Cox v. Albemarle Drainage District, 195 N. 
C. 264, 266, 141 S. E. 885; Ogle v. Black Mountain Ry. Co., 
195 N. C. 795, 797, 143 S. E. 833; Tate v. Parker, 196 N. C. 
499, 501, 146 S. E. 85; Askew v. Interstate Hotel Co., 195 N. 
@iv456," 457;° 142: SS Ee 5903° Morris vi) Cleve, 197 N. C. 253 
254, 148 S. E. 253; Hemphill v. Standard Oil Co., 197 N. 
C. 339, 340, 148 S. E. 443; Stamey v. Suncrest Lumber 
Coy 197° IN; CGC: 391,392, 14885 Bi4363 9 Prady vy. Harris 
Granite Quarries Co., 198 N. C. 207, 208, 151 S. E. 246; 
Groves Mills v. Carolina & N. R. Co., 197 N. C. 388, 389, 
148 S. EB. 441; Farr v. Tallassee Power Co., 198 N. C. 
247, 151 S. E. 242; George v. Smathers, 198 N. C. 212, 151 
S. E. 194; Gibson v. Leaksville Cotton Mills, 198 N. C. 
267, 151 S. E. 251; Conley v: Cable, 198 NagGs 298, 299, 151 
S. BE. 645; Houck v. American Eagle Fire Ins. Co., 198 
N. C. 303, 304, 151 S. E. 628; Moseley v. Atlantic Coast 
Tine: R. Cos, 197 No vCs 628, 633, 150: S.. Eo 184% Bonapart 
v. Nissen, 198 N. C. 180, 151 S. E. 94; Harper v. Bul- 
lock, 198 N. C. 448, 152 S. E. 405; Sheppard v. Jackson, 
198 N. C. 627, 628, 152 S. E. 801; Hawkins v. Rowland 
Lumber Co, 198. New Gi4755" 152.8% bh 169s “Smith ewe Aetna 
Life Ins: Co., 198 Ni ‘C578, 58157152: 5S.) EB. 6883) Beonell 
v. Safety Coach Line, 198 N. C. 688, 153 S. E. 264; Nat 
Exch Bank v. Sklut, 198 N. C. 589, 592, 152 S. E. 697: 
Morrisey. 0. land! <B? ‘Coro:; 198) Ni Coa719s 721 53a, E. 
335. Morris v. Y. and B,) "Corp, 198 N.C. 705, 153 S. 5 
327; Berry v. Inter-Carolina Motor Bus Co., 198 N. C. 
817,9.818, 151 S: -B.. 245s Citizen’s. amber |Co. vy. Elias, 199 
N. C. 103, 111, 154 S. BE. 54; Southerland v. Crump, 199 
N. C. 111, 112, 153 S. E. 845; Smith v. Wharton, 199 N. 
Gi246; 250; 9154S) BH. 125 Pyattv. Southern’ Ry Co. 199 
N. C. 397, 402, 154 S. E. 847; Eaker v. International Shoe 
Coy 199" No -G25379, 381, 154 (Ss 1. 6673" bane v.. Pasehall 
199 N. C. 364, 154.S. E. 626; Gruber v. Ewbanks, 199 N. 
C. 335, 338, 154 S. E. 318; Reich v. Triplett, 199 N. C. 
678, 155 S. KE. 573; Chambers v. Winston-Salem, etc., R. 
Co4199) IN. (Ce 6825 685, 1556. Be o/lr Dix ye Highs Pome, 
ete:,) ks Co., 199 Nn Ca65is 6527155) Sa Te #448 GWintrees vy. 
Seaboard, etc., R. Co., 199 N. C. 590, 591, 155 S. E. 259: 
Duncan v. Gulley, 199 N. C. 552, 556, 155 S. E. 244; Denny 
v. Snow, 199 N. C. 773,.774, 155 S. E. 874; Merritt v. Char- 
lotte,; ete., Foundry. Co.,.199 NiaC 3775: 7770 1554S Be e733 


Flythe v. Lassiter, 199 N. C. 804, 805, 153 S. E. 844; 
Greene ‘v. Carroll.’ 205). (N.C. 459,90 Wi Se ois sem: 
Sharp v. Latham, 205 N. C. 827, 828,170 S$. 7B. 684: 


Holland v. Dulin, 205 N. C. 202, 203, 170 S. E. 784: Belk’s 
Department Store v. Washington Fire Ins. Co., 208 N. C 
267, 270, 180 S. E. 63; Reid v. Reid, 206 N. C. 1, 3, 173 S. E. 
10; Lipe v. Citizens’ Bank, etc., Co., 206 N. C. 24, 29, 173 
S. KB. 316; Bowie v. Tucker, 206 N. C. 56, 59, 173 S. E. 28s 
High Point wo Brown, 206 MuuC, 664).195 S) dees andiae 
Home Ins. Co., 206 N. C. 760, 174 S. E. 749; Lamm a 
Lamm, 206 N. C. 905, 173 S. E. 309; Hanson v. Dickson, 
206 N. C. 912, 174 S. E. 442; Security Nat. Bank v. Bridgers, 
207 N. C. 91, 176 S: E. 295; Davis v. Alexander, 207 N. © 
417, V7 S. E. 417; Alexander v. Southern Public Utilities 
Co., 207 _N. C. 438, 177 S. E. 427; Gaffney v. Phelps. 207 
IN; GC. 553, 9555, 178 -S. Be 231; Hinton vo West, 207 GNalG 
708, 178 S. E. 356; Garren v. Youngblood, 207 N. C. 8, 176 
S. E. 252; Bank of Beaufort v. Commercial Nat. Bank 
207 N: C. 216, 176 S. E. -734; Oliver v. Hecht, 207 N.C 
A8i1, 177 S. By 399;- James “v.- Carolina “Coach” Co.. 207 N. 
C. 742, 178 S. E. 607; Lincoln v. Atlantic Coase tine R. 
Co., 207 N.C. 787, 178 Si: E. 601; Gasque v. Asheville, 207 
N. C. 821, 178 S. E. 848; Whitehurst v. Elks, 212 N. C 97 
192 S. E. 850; In re West, 212 N. C. 189, 193 S. FE. 134: 
Young v. Lucas, 212 N. C. 194, 193 S. E. 25; Talley v. 
Murchison, 212 N. C. 205, 193 S. E. 148; Batton v. Atlantic 
Coast Line: Ri 'Co.7°212" IN. Go (256; 9193 So. BS 674 ieee 
Atlantic Coast: Line BR,’ Co.) 212 NG 340) Iea se ran ore 
Payne-Farris Co. v. Kuester, 212 N. C. 545, 193 S. E. 707; 
Loflin v. High Point, etc, BR. Co.,2212 N. C. 505, 194 Se 
104; Seymour v. Peoples Bank, 212 N. C. 707, 194 S. E. 464, 
116 A. L. R. 682; Grimsley v. Scott, 213 N’ C. 110, 195 §. 


E. 83; Sitton v. Twiggs, 213 N. C. 261, 195 S. E. 801; 
Smith v. Phillips, 213 N. C. 339, 196 S. E. 305; Fenner 


v. Tucker, 213 N. C. 419, 196 S. E. 357; Odum v. National 
Oil Co., 213 N. C. 478, 196 S. E. 823; Jinkins v. Rose’s 
5, 10 and 25c. Stores, 213 N. C. 606, 197 S. E. 174; Tay- 
lor v. Atlantic Coast Line R. Co., 213 N. C. 671, 197 
S. E, 159; Keith v. Gregg, 210 N. C. 802, 188 S. E. 849; 
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Stallings v. Keeter, 211 N. C. 298, 1909 S. E. 473; Little v. 
Rhyne, 211 N. C. 431, 190 S. E. 725; Noland Co. v. Jones, 
211 N. C. 462, 190 S. E. 720; Long v. Melton, 218 N. C. 94, 
10 S. E. (2d) 699; Mack v. Marshall Field & Co., 218 N. C. 
697, 12 S. E. (2d) 235; George v. Winston-Salem Southbound 
RB, Co., 217 N.. C. 684, 9 S. BE. (2d) 373;. Clarke y.. Martin, 
2h ON. C..405, 2S, .E.. (2d) 10. 


§ 1-184. Waiver of jury trial——Trial by jury may 
be waived by the several parties to an issue of fact, 
in actions on contract, and with the assent of the 
court in other actions, in the manner following: 

1. By failing to appear at the trial. 

2. By written consent, in person or by attorney, 
filed with the clerk. 

3. By oral consent, entered in the minutes. 
they, 6.540; Code, 5. 416: C..C. Ps, 240;.C..S. 
568.) 


Cross References.—As to waiver of 
North Carolina Constitution, Article IV, section 13. As to 
provision for trial of issue of fact by jury, see § 1-172. As 
to reference of issues, fact or law, by consent, see § 1-188. 

Consent Necessary.—A party cannot be deprived of the 
right to a trial by jury except by his own consent. Key- 
stone Driller Co. v. Worth, 117 N. C. 515, 23 S. E. 427. 

Methods of Waiver.—The waiver of a jury trial by con- 
sent, must be in writing, filed with the papers in the case, 
or by oral consent entered on the minute-docket of the 
court. Hahn v. Brinson, 133 N. C. 7, 45 S. E. 359. 

Waiver by Failure to Make Motion in Apt Time.—Tlie 
parties to an action may waive their right to trial by 
jury guaranteed by our State Constitution, Article [V, 
§ 13, but the manner of such waiver is governed by this 
section, and where the plaintiff in mandamus proceed: 
ings to compel a power company to furnish it electricity 
for redistribution to its customers at retail fails to move 
in apt time for the preservation of its right to trial by 
jury under § 1-513, but makes such motion after the judge 
has heard the evidence and argument, and is ready to de- 
cide the facts at issue and enter judgment thereon, the 
motion is not made in apt time, and the right to trial by 
jury is waived. Holmes Electric Co. v. Carolina Power 
Reetaeht) Co., -197..N..C.766,- 150 -S: EB: 621: 

Reference.—If a reference is made by consent it is a mode 
of trial selected by the parties and is a waiver of the right 
of trial by a jury. Green v. Castlebury, 70 N. C. 21; Green 
v. Castleberry, 77 N. C. 164. See § 1-188 and notes thereto. 

Consent Necessary to Vacate Waiver.—Consent to waiver 
under this section binds both parties until it is vacated by 
common consent. Morisey v. Swinson, 104 N. C. 555, 10 
Sik. 754. 

Failure to Object.—Failure to object to an order of refer- 
ence at the time it is made is equivalent to consent. Key- 
stone Drilier Co. v. Worth, 117 N. C. 515, 23 S. E. 427. 

» Judge May Disregard Waiver.—The trial judge, in the ex- 
ercise of a sound discretion, may disregard the agreement 
of the parties that a jury trial shall be waived. Lumber 
Co. v. Lumber Co., 137 N. C. 431, 49 S. E. 946. 

Review of Decision Refusing to Submit Issues.—Where 
after the jury has been empanelled the parties to an action 
on a note admit facts sufficient to support a judgment de- 
termining the rights of the parties under the law applicable 
to such facts, the refusal of the court to submit issues to 
the jury will be upheld in view of this section. Federal 
Reserve Bank v. Jones, 205 N. C. 648, 172 S. E. 185. 

Applied in Blades v. Wilmington Trust Co., 207 N. C. 
771, 772, 178 S. E. 565; Shore v. Norfolk Nat. Bank of 
Commerce, 207 N. C. 798, 178 S. E. 572; Best v. Garris, 
ie, C.. 305,190! S. BE. 221. 

Cited in Governor v. Lassiter, 83 N. C. 38; Caldwell v. 
Wilson, 121 N. C. 425, 526, 28 S. E. 554; Green Sea Lumber 
Co. v. Pemberton, 188 N. C. 532, 125 S. EK. 119; Brown v. 
Sheets, 197 N. C. 268, 271, 148 S. E. 233. 


§ 1-185. Findings of fact and conclusions of law 
by judge.—Upon trial of an issue of fact by the 
court, its decision shall be given in writing, and 
shall contain a statement of the facts found, and 
the conclusions of law separately. Upon trial] of 
an issue of law, the decision shall be made in the 
same manner, stating the conclusions of law. Such 
decision must be filed with the clerk during the 
court at which the trial takes place, and judgment 
upon it shall be entered accordingly. (Rev., s. 
erode, 6 417; C..C. Ps. 241::C. S569.) 


jury trial, see the 
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Cross Reference.—As to how the issue shall be tried, see 
§ 1-172, 

Consent Necessary. — On the trial of a civil action a 
jury was sworn and impaneled and issues framed, but na 
evidence adduced on either side, and the jury was dis- 
charged without rendering a verdict, it was held that the 
judge had no right to pass upon the issues, except upon a 


waiver of jury trial in accordance with this section. 
Chasteen v. Martin, 81 N. C. 51. 
Sufficient Compliance.—Where the court does nothing 


more than indicate from what source the facts may be 
gleaned, it is not a sufficient compliance with the require- 
ments of this section that the court’s decision shall con- 
tain a statement of the facts found. Shore v. Norfolk Na- 
tional Bank of Commerce, 207 N. C. 798, PIONS 7S. E572. 

Separate Conclusions of Facts and Law. — A judge of 
the Superior Court, in passing upon a mixed question of 
law and fact, should, as required by this section, state the 
facts found and the conclusions of law separately. Foushee 
v. Pattershall, 67 N. C. 453; Walker v. Walker, 204 N. C. 
210, 167 S. E. 818. See also, Harrison v. Brown, 222 N. C. 
610, 613, 24 S. EB. (2d) 470. 

The decision of the judge in writing, with a separate 
statement of his findings of fact and conclusions of law 
is sufficient under this section. Eley v. Atlantic, etc., R. 
Co., 165 N. C. 78, 80 S. E. 1064. 

Where the court fully and completely sets out the facts 
found by him and renders judgment thereon, an exception 
that the court did not state his findings of fact and con- 
clusions of law separately as required by this section, can- 
not be sustained, since the judgment constitutes the court’s 
conclusion of law on the facts found. Dailey v. Washing- 
ton Nat.) Ins: Co.;)°208 Ny C: 817, 182) SR 332: 

Findings of Judge Conclusive. — When a trial by jury 
has been waived by the parties for the judge to find the 
facts his findings thereof are conclusive on appeal if there 
is evidence to support them. Eley y. Atlantic, etc:, R: Co., 
165 N. C. 78, 80 S. E. 1064; Yarborough v. Moore, 151 N. 
Ce 116 65 uSiua iss 163. 

Exceptions. — Where the judge has acted according tc 
this section the relevant and pertinent facts found by him 
are conclusive on appeal when there is sufficient legal evi- 
dence to support them. An exception to a finding of fact 
on the ground that there was no evidence thereof, must be 
made in apt time before the judge. Buchanan y. Clark, 
1647 IN. (C256, 80 Sy 424-" Best vi Garris, 211 N. C. 305; 
190 S. EK. 221. 

Where the Court simply responded formally to the issues 
and directed judgment, to which no exception was taken, 
and no assignment of error was made, the judgment will 
be affirmed. Parks y. Davis, 98 N. C. 481, 4 S. E. 202. 

Exception to Judgment Presents Only Question Whether 
Facts Found Support It.—An exception to a judgment ren- 
dered in a trial by the court, without exception to the evi- 
dence or the court’s findings of fact, presents the sole 
question of whether the facts found support the judgment. 
Bestavea Garris 2110 N. Cs 305. 190 -S. BY 6291; 

Motion to Vacate Attachment. — This section is not 
applicable to a motion to vacate a warrant of attachment. 
Millhiser v. Balsley, 106 N. C. 433, 11 S. E. 314. 

Judgment Granting Defendant’s Motion as of Nonsuit.— 
Where cause is heard by the court by consent, its written 
judgment granting defendant’s motion as of nonsuit is 
equivalent to a finding that all the evidence, considered in 
the light most favorable to plaintiffs, is insufficient to show 
facts entitling plaintiffs to recover on any issue raised by 
the pleadings, and is sufficient finding of facts by the court 
as required by this section. Home Real Estate Loan, etc., 
Co. vy. Carolina Beach, 216 N. C..778, 7 S. E. (2d) 13. 

Cited in Surratt v. Dennis, 199 N. C. 757, 758, 155 S. 
E. 865. 

Quoted in Berry v. Payne, 219 N. C. 171, 13 S. E. (2d) 
PAW 


§ 1-186. Exceptions to decision of court. — 1. 
For the purposes of an appeal, either party 
may except to a decision on a matter of law aris- 
ing upon a trial by the court within ten days after 
the judgment, in the same manner and with the 
same effect as upon a trial by jury. Where the 
decision does not authorize a final judgment, but 
directs further proceedings before a referee or 
otherwise, either party may except thereto, and 
make a case or exception as above provided in 
case of an appeal. 

2. Hither party desiring a review, upon the evi- 
dence appearing on the trial of the questions of 
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law, may at any time within ten days after the 
judgment, or within such time as is prescribed 
by the rules of the court, make a case or excep- 
tions in like manner as upon a trial by jury, except 
that the judge in settling the case must briefly 
specify the facts found by him, and his conclusions 
of law: (Revs 67.642" (Code, "s: (418:"°C.. 0 Pate: 
pie (On 8: 570.) 

See the next foregoing section and the note thereto. 

Editor’s Note. — In Green v. Castlebury, 70 N. C. 20, 
which since its decision has been cited as the case par ex- 
cellence on this section it was held that the right of ap- 
peal, and not the mere matter of making up the case, was 
the subject of this section. 

In that case it was also decided that “‘case or exceptions” 
was a correct print and an attempt to point out that this 
section should read ‘‘case on exceptions’ was erroneous. 

Purpose of Section. — The main object of this section is 
to declare that the trial by the Court shall not be con- 
clusive; but that just as an appeal lies when the trial is 
by jury, so an appeal lies when the trial is by the court. 
Green v. Castlebury, 70 N. C. 20, 25. 

Exceptions Necessary. — Where the decision of all ques- 
tions both of law and fact is left to the judge, his findings 
and conclusions will not be reviewed by the Supreme 
Court, unless exceptions appear to have been aptly taken, 
or error is distinctly pointed out. Chastain v. Coward, 79 
N. C. 543. 


§ 1-187. Proceedings upon judgment on issue 
of law.—On a judgment for the plaintiff upon an 
issue of law, he may proceed in the manner pre- 
scribed by the first two subdivisions of section 
1-211 herein upon failure of the defendant to an- 
swer, where the summons was personally served. 
If judgment is for the defendant, upon an issue of 
law, and if taking of an account or the proof of 
any fact is necessary to enable the court to com- 
plete the judgment, a reference or assessment by 
jury may be ordered, as provided in section 1-212 
heréin. “"(Reév., s) 548; Code; 7419; Go-CreB, ts; 
248 3 CNS 571.) 


Cited in Ranson v. McClees, 64 N. C. 
Swinson, 104 N. C. 555, 10 S. E. 754. 


17; Morisey v. 


Art. 20. Reference. 


§ 1-188. By consent.—Any or all of the issues 
in an action, whether of fact or law, may be re- 
ferred, upon the written consent of the parties, 
except in actions to annul a marriage, or for di- 
vorce and separation. (Rev., s. 518; Code, s. 420; 
CeCoP., 's. 2440s 52572) 


Cross References.—As to how issues shall be tried, see § 
1-172. As to compulsory reference, see § 1-189. 

Editor’s Note. — A trial by reference cannot have the 
effect of withdrawing the actions or the causes of action 
from the jurisdiction of the court. The referee, by con- 
sent of the parties, becomes a mere adjunct, and acts in 
the place of the court, and, in appropriate cases, in the 
place of the court and jury, in respect to the trial. 

He must make a report of his proceedings and actions, 
and his report, unless objected to in the way prescribed, 
stands as the decision of the court, and on application to 
the judge, he may enter judgment upon the same. 

If the judge does not formally find the facts, it is pre- 
sumed that he accepts the facts as found by the referees. 

A reference, by consent of the parties, of an entire cause, 
for the determination of its issues, though not strictly a 
submission of the controversy to arbitration—a proceeding 
which is governed by special rules—is a submission, of the 
controversy to a tribunal of the parties’ own selection, to 
be governed in its conduct by the ordinary rules applicable 
to the administration of justice in tribunals established by 
law. Oteri v. Scalzo, 145 U. S. 578, 12 S. Ct. 895, 36 L. Ed. 
824. 

It was not intended by this and the following’ sections to 
deprive parties of the right to refer all or any matters in 
controversy to arbitrators with power to make an award, 
which should be a rule of the court. It was said by the 
court in Lusk v. Clayton, 70 N. C. 185, 187, that ‘The 
parties can undoubtedly make such a reference, and the 
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only question possible would be whether the judge would 
recognize the award and make it a rule of court, enforce- 
able by its process, or leave the parties to their action on 
the arbitration bond or other like remedy. We can not sup- 
pose it was intended to abolish so useful a mode of ad- 
justing rights by indirection, and we think that the power 
to make an award a rule of court still exists as included 
to every court under its power to enter judgment by con- 
fession.”” It has often been held by the court that these 
sections have not repealed the common law practice of 
reference to arbitrators, and that the practice is still extant, 
notwithstanding them. See Keener v. Goodson, 89 N. C. 
273, 276, and citations. 

The common law practice was extant until the legislature 
of 1927 passed a statute regulating arbitration and award. 
This statute has been codified as §§$ 1-544 et seq., and the 
notes written thereto which set forth the prior law, discuss 
the relation to this and the following sections, and set out 
pertinent annotations from cases construing similar provi- 
sions of the statutes of other states. 

Definitions. — A reference has been defined as the act of 
sending any matter by a court of chancery, or (as in North 
Carolina), one exercising equitable powers, to a master or 
other officer, in order that he may ascertain facts and re- 
port to the court. Bouv. Law Dict., title Reference. 


Distinction between Consent and Compulsory Reference. — 
Where a reference is by consent, the parties waive the right 
to have any of the issues of fact passed on by a jury. Where 
the reference is compulsory, either party has the right to 
have all issues of fact which arise on the pleadings sub- 
mitted to a jury, but not the questions of fact which arise 
on exceptions to the findings of fact by the referee. State 
v. Askew, 94 N. C. 194; State v. Brown, 70 N. C. 27. 

What May Be Referred. — All or any of the issues in 
an action may be referred by consent of the parties. Lusk 
v. Clayton, 70 N. C. 184, 185, 187. 

Waiver of Jury Trial. — A reference made by consent is 
a waiver of the right of trial by a jury. Green v. Castle- 
bury, 70 -N. Cs 20; In re Parker, 209 N: “C. 693, 184 |S: 
BE. 532; Anderson v. McRae, 211 N. C. 197, 189 S. KE. 639. 

Judge May Disregard Agreement to Refer. — ‘The trial 
judge, in the exercise of a sound discretion, may disregard 
the agreement of parties that a reference shall be made. 
Lumber Co. v. Lumber Co., 127 N. C. 431, 49 S. E. 946. 

Strict Words of Statute Not Required. — It is proper 
that the agreement to refer should specify in terms the 
“issues of law and fact; but where the purpose is 
obvious, the strict words of the statute will not be re- 
quired. Morisey v. Swinson, 104 N. C. 555, 10 S. E. 754; 
Vaughan v. Lewellyn, 94 N. C. 472. 

Order Entered of Record Sufficient. — An order of ¢efer- 
ence by consent entered of record is a sufficient compli- 
ance with this section requiring the same to be in writing. 
And when entered it must stand until a full report is made. 
White v. Utley, 86 N. C. 415. 


Plea in Bar.—A reference of a cause cannot be ordered 
when anything is pleaded in bar of plaintiff’s right of ac- 
tion, until such plea is tried. Jones v. Beaman, 117 N. C. 
2595, 23, S. E.. 248. 

Reference Does Not Deprive Court of Jurisdiction. — 
Sending a case to be tried by a referee does not deprive 
the court of its jurisdiction, and it can make any and all 
necessary orders therein pending the trial before’ the 
referee. McNeill v. Lawton, 97 N. C. 16,1 S. E. 493. 


Plaintiff May Take Non-Suit.—A plaintiff may take a 
non-suit while the case is pending before a referee, if the 
case be one in which he is entitled to do so. McNeill v. 
Lawton; 97 iN. GCG. 16,519S: By 493: 

No Appeal from Order of Reference. — Upon a consent 
reference to try a cause, the question as to whether all 
the issues raised by the pleadings are to be considered 
depends upon the extent of the agreement of the parties, 
and the finding of the trial court is conclusive. Barrett v. 
Henry, 8 N. C. 322. 

Referee Must Discharge Duties. — The referee selected 
by the parties must remain in the discharge of his duties, 
unless with like consent another is substituted in his place, 
until the order has been fully executed and the final report 
made. Perry v. Tupper, 77 N. C. 413. 

Referee’s Report Set Aside. — When for cause the 
referee’s report is set aside, the order of reference is not 
thereby revoked; it continues, and a second trial may be 
had before the same referee, although a party may not 
consent to such a second trial. Flemming v. Roberts, 77 
N. C. 415. 

Consent Necessary to Vacate Reference. — Where an 
action is once referred the order of reference cannot be 
annulled except by the consent of all parties. Keystone 
Driller Co. v. Worth, 117 N. C. 515, 23 S. E. 427; Morisey 
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yv. Swinson, 104 N. C. 555, 10 S. E. 754. Unless a sufficient 
cause therefor is made to appear. Patrick vy. Richmond, 
Mtoe ok (0.gedGl IN. Co 602, 8S. H...172. 

Cited in Green Sea Lumber Co. v. Pemberton, 188 N. C. 
532, 125 S. E. 119; Andrews v. Jordan, 205 N. C. 618, 623, 
iv2 (S., By. 319. 


§ 1-189. Compulsory.—Where the parties do not 
consent, the court may, upon the application of 
either, or of its own motion, direct a reference in 
the following cases: 

1. Where the trial of an issue of fact requires 
the examination of a long account on either side; 
in which case the referee may be directed to hear 
and decide the whole issue, or to report upon any 
specific question of fact involved therein. 

2. Where the taking of an account is necessary 
for the information of the court, before judgment, 
or for carrying a judgment or order into effect. 

8. Where the case involves a complicated 
question of boundary, or one which requires a 
personal view of the premises. 

4. Where a question of fact other than upon 
the pleadings arises upon motion or otherwise, in 
any stage of the action. 

5. Where the issues of fact and questions of 
fact arise in an action of which the courts of equity 
of the state had exclusive jurisdiction prior to the 
adoption of the constitution of one thousand eight 
hundred and sixty-eight, and in which the matter 
or amount in dispute is not less than the sum or 
value of five hundred dollars. 

The compulsory reference under this section 
does not deprive either party of his constitutional 
right to a trial by jury of the issues of fact aris- 
ing on the pleadings, but such trial shall be only 
upon the written evidence taken before the referee. 
Mrmev., s. 519: Code, s. 421; 1897, c.. 237, ss. 1, 2: 
fetes. Ss, 245~ 1917,.¢, 2805 1919. c.-77.C.. S. 573.) 


I. Editor’s Note. 
II. General Consideration. 
III. Illustrative Cases. 


I. EDITOR’S NOTE. 


Editor’s Note. — It is the order of reference that ex- 
tends the iurisdiction and controls the relation of the court 
to the trial by referees of the issues of fact and law, and 
extends its authority to compel the parties to the action, 
by proper judgments and orders in the regular course of 
procedure, to do and submit to what ought to be done as 
the result of the reference. 

The referee, once appointed, is like the judge when there 
is a waiver of a jury trial, invested with the powers of 
hoth judge and jury, but with the difference that the au- 
thority is conferred upon the referee not for a particular 
term or limited time, but until a final hearing of the cause. 

The difficulty of examining or taking long and often 
complicated accounts in the progress of a trial, so as to 
enable a jury to reach a satisfactory conclusion in refer- 
ence to the bearing of such evidence upon their verdicts, 
rendered it necessary to confer upon the trial judge the 
power to order compulsory reference for the purpose of 
making calculations and presenting results instead of data. 

The right to refer by consent is without limit, but the 
court cannot order a compulsory reference except in the 
cases enumerated in this section. This distinction exists 
because in the compulsory reference the parties reserve their 
right to jury trial upon the coming in of the report of the 
teferee, and as the parties will be subjected to expense 
and delay of two trials, it ought not to be resorted to for 
the trial of the issues raised by the pleadings, except when 
a long account, complicated boundary, or some other in- 
tricate questions arise which cannot be intelligently in- 
vestigated before a jury (Hall v. Craige, 65 N. C. 51, 53; 
Peyton v. Hamilton-Brown Shoe Co., 167 N. C. 280, 282, 
8 S. E. 487). Where there is a plea in bar it must be 
disposed of before a reference for an account can be made. 
Royster v. Wright, 118 N. C. 152, 24 S. E. 746; Oldham v. 
Rieger, 145 N. C. 254, 255, 58 S. E. 1091. The reason of this rule 
is that it would be useless to take an account, if the plea in 
bar would defeat the plaintiff’s action, if found for the 
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defendant. But it is otherwise where the matter pleaded 
in bar would not defeat the plaintiff’s action, if found for 
the defendant. Humble v. Mebane, 89 N. C. 410.° This is 
so for the reason that what is pleaded in bar is not a bar. 
See Lee v. Thornton, 176 N. C. 208, 97 S. E. 23. 

When a reference is ordered for any of the reasons set 
forth in this section, it should appear clearly and affirm- 
atively that the courts act upon the authority herein found. 
See Kerr v. Hicks, 133 N. C. 175, 177, 45 S. E. 529. 

No order of reference should be permitted by the court 
until the pleadings are in and the parties are at issue. The 
failure to observe the law of procedure always results in 
confusion and too often in sacrifice of substantive rights. 

In State v. McKenzie, 65 N. C. 102 it was held that a 
party_had no right to demand a trial by jury of an issue 
involving a complicated account, but the court subse- 
quently declared the ruling modified (State v. Brown, 70 N. 
C. 27; Lippard v. Roseman, 70 N. C. 34) so as to concede 
the right, if not barred by failure to demand it in apt 
time (Keystone Driller Co. v. Worth, 117 N. C. 515, 23 S. 
E. 427). 

II. GENERAL CONSIDERATION. 


Liberally Construed. — This section, allowing a compul- 
sory reference by order of the trial judge, should be liberally 
construed, to expedite the trial of causes and to promote 
substantial justice between the parties litigant. Murchison 
Nat. Bank vy. Evans, 191 N. C. 535, 132 S. E. 563. 

Where several causes of action arising out of the same 
transaction or series of transactions are properly joined in 
the complaint, the court may not ordinarily order that one 
of them be referred to a referee, but under the facts and 
circumstances of this case the court’s order of compulsory 
reference of one of the causes of action was upheld, it ap- 
pearing that the action involved a long account and that 
the controversy was so involved that it could not be read- 
ily presented to a jury, this section being liberally construed 
to afford the salutary procedure therein provided. Fry v. 
Pomona Mills, 206 N. C. 768, 175 S. E. 156. 

What Constitutes a “Long Account.’—There is no statu- 
tory or judicial definition of a ‘“‘long account,’ but a correct 
conclusion as to whether an account was “long”? would depend 
upon the facts and circumstances of a given case, and the 
account in controversy was correctly classified as a “long 
account.” Dayton Rubber Mfg. Co. v. Horn, 203 N. C. 
732, 167 S. E. 42. 

What constitutes a “long account” must be determined 
upon the facts of each particular case, it not being nec- 
essary that the action be for an accounting, it being suffi- 
cient if a long account is directly and not merely collater- 
ally involved in the action. Fry v. Pomona Mills, 206 N. 
G. 1768; -750-S;, Ee 1565 

Where action was instituted to recover for services ren- 
dered defendant county by plaintiff as an attorney, plain- 
tiff alleging as a basis of recovery, services rendered in a 
certain civil action and services rendered relating to twenty- 
one different transactions extending over a period of more 
than a year subsequent to the termination of the civil ac- 
tion, it could not be said as a matter of law that the cause 
of action does not require the consideration of a long ac- 
count, and defendants’ exception to the order of compulsory 
reference on this ground could not be sustained. Grimes vy. 
Beaufort County, 218 N. C. 164, 10 S. E. (2d) 640. 

No Waiver of Jury Trial. — By a compulsory reference 
the parties waive nothing, and are still entitled to a trial 
by jury, on the issues as if no reference had been made. 
State v. Askew, 94 N. C. 194; Green v. Castlebury, 70 N. 
Ce 20; ; 

But a failure to object to an order of reference, at the 
time it is made, is a waiver of the right to a trial by jury. 
Belvin v. Raleigh Paper Co., 123 N. C. 138, 31 S. E. 655. 

Exception to Order of Court. — By excepting to an 
order of court referring to a long account between the 
parties as determinative, a party may preserve. his right 
to a trial by jury upon the evidence thus taken, unless he 
waives his right during the progress of the reference; and 
while an issue determinative of the action should first be 
tried before a reference is ordered, a party excepting to the 
order may not successfully insist thereon when the issue 
is to be determined solely by the reference provided for 
by this section. Green Sea Lumber Co. v. Pemberton, 188 
ING ee 532125" Se ee 119: 

A party duly and aptly excepting to an order of refer- 
ence, and also to the admissions of evidence before the 
referee, and submitting issues, secures his right thereby 
to a trial by jury upon the issues presented by him. Brown 
v. Buchanan, 194 N. C. 675, 140 S. E. 749. 

But the failure of a party to except to an order for 
compulsory reference and to file exceptions in apt time to 
particular findings of fact by the referee when the re- 
port is unfavorable and to tender issues on the exceptions 


[ 237 ] 


§ 1-189 CH. 1. 


and demand a jury trial thereon will be deemed a waiver 
of his right to trial by jury. Section 1-189. Booker v. High- 
lands, 198 JN) Cl .282, 151 (SB n635; 

A party who would preserve his right to a jury trial in a 
compulsory reference must object to the order of reference 
at the time it is made, and on the coming in of the re- 
port of the referee. If it be adverse, he should reasonably 
file exceptions to particular findings of fact made by the 
referee, tender appropriate issues based on the facts pointed 
out in the.exceptions and raised by the pleadings, and de- 
mand a jury trial on each of the issues thus tendered. 
Marshville Cotton Mills v. Maslin, 200 N. C. 328, 329, 156 
S. E. 484. 

Where a case is one properly subject to a compulsory 
reference under this section, a party excepting to the order 
of reference is not entitled to have issues tendered upon the 
hearing of exceptions to the referee’s report submitted to 
the jury when the issues do not arise upon the exceptions. 
Atlantic Joint Stock Land Bank y. Fisher, 206 N. C. 412, 
YA) ASH 154 Cee 

Where defendant sets up no plea in bar, and the plead- 
ings indicate the necessity of examining a long account 
between the parties, defendant’s exception to an order for 
compulsory reference will not be sustained under this sec- 
tion. Texas’ Co. 1; . Phillips, 206 NP Go. 355.0 4ee. 1152 

Common Law Arbitration. — The provisions of the code 
of Civil Procedure have not repealed the common law 
practice of reference to arbitrators. Keener v. Goodson, 89 
IN GoaZsog "2/65 

Judge of Probate Court Cannot Refer. — A judge of the 
court of probate cannot refer the taking of the account to 
a referee, and, if he does, the account will be set aside as 
wregularly taken. This section does not extend the juris- 
diction of the probate judge. Rowland vy. Thompson, 65 
Ne Coe 110: 

Power of Court to Vacate Reference.—Where the trial 
judge has ordered a compulsory reference upon the ground 
that the complaint stated a long and involved account, 
and where no exception is taken to the order by either 
party, the court is without authority to set aside the order 
of reference and submit the case to the jury when upon his 
rulings the referee has committed error in excluding cer- 
tain evidence materially bearing upon the controversy. 
American Trust Co. v. Jenkins, 196 N. C. 428, 146 S. E. 68. 


Motion to Refer Must Be Timely. — A motion for a com- 
pulsory reference should be made in an action before the 
jury has been impaneled, or the rights of a party thereto 
will be considered as waived. Peyton v. Hamilton-Brown 
Shoe Co., 167 N. C. 280, 83 S. E. 487. 

It is not error to refuse a compulsory reference, when the 
motion to refer is not until after the close of the evidence. 
Hughes v. Boone, 102 N. C. 137, 138, 9 S. E. 286. 

Reference Should Follow Pleas. — A reference should not 
be ordered, after overruling a demurrer, until the pleadings 
are in and the parties are at issue. Penn. Iumber Co. v. 
McPherson, 133 N. C. 287, 45 S. E. 577. 

Reference Precedes Court Adjudication of Liability. — A 
reference to hear and determine all matters in controversy, 
under this section, precedes any adjudication by the court 
of the liability of the parties. Governor v. Lassiter, 83 N. 
C2738; 

But it is irregular to proceed with a reference to state 
an account while there are matters of defense left open 
which, if sustained by evidence, would bar the claim to 
have such account. The issue raised by the replication 
should be submitted to the jury before ordering a reference 
to take the account demanded. Sloan v. McMahon, 85 N. 
Cr 256: 

Appeal before Judgment Premature. — In Leroy v. Sal- 
iba, 182 N. C. 575, 108 S. E. 303, it was said: “The jury 
having found that the partnership existed, an appeal from 
the order of reference before judgment upon the report 
thereon is premature and must be dismissed. The defend- 
ant should have noted his exception and upon the coming 
in of the report and exceptions thereto should have brought 
up his appeal from the final judgment.” 

When Non-Suit Allowed. — A plaintiff may take a non- 
suit while the case 1s pending before a referee, if the case 
be one in which he is entitled to do so. McNeill v. Lawton, 
O72 Ni. (C16 21 8S. ae see 

However, in cases purely equitable in their nature, if a 
reference for an account has been ordered and a report 
made, the plaintiff will not be allowed to take judgment ot 
nonsuit. Boyle v. Stallings, 140 N. C. 524, 53 S. E. 346. 

Jury Trial on Issues. — In a case of a compulsory refer- 
ence either party may, at some stage of the proceedings to 
be determined by the Court, demand a trial by jury of the 
jssues arising in the report of the referee. State v. Brown, 
FON eC. 2h. 

Plea in Bar Defeats Order of Reference. — When the 
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answer raises a plea in bar, which if established would end 
the action, a compulsory order of reference can not he 
properly ordered until such plea is decided. Bank vy. Fi- 
delity, etc., Co., 126 N. C. 320, 35 S. E. 588; Commissioners 
v. White, 123 N. C. 534, 31 S. E. 670. 

It is error for trial court to order a compulsory refer- 
ence under this section before disposing of pleas in bar set 
up by defendants on the grounds of laches and the bar of 
the statute of limitations. Graves v. Pritchett, 207 N. C. 
Dios Wl77. S., s..641. 

A plea in bar such as will preclude a compulsory refer- 
ence is one which extends to the whole cause of action so 
as to defeat it absolutely and entirely, and which if found 
in favor of the pleader will put an end to the case, leaving 
nothing further to be determined. Grimes v. Beaufort 
County, 218 N. C. 164, 10 S. E. (2d) 640. 

A plea in bar of a reference is not conclusive unless it 
extends to the whole cause of action so as to defeat it 
absolutely and entirely. Reynolds v. Morton, 205 N. C. 
A901, 171 Sa Be 78k 

Pleas in Bar. — The following pleas have held to be pleas 
in bar: (1) Statute of Limitations. Oldham vy. Rieger, 145 
N. C. 254, 58 S. E. 1091. (2) Account stated. Kerr v. Hicks, 
129 N. C. 141) 390S. EB 7973 Kerr. vy... Hicks, 131 (N./ GC. 90; 
42S. E. 532; Jones v. Wooten, 137 N. C. 421, 49 S. E. 915. 
(3) Failure to comply with the provisions of a contract 
which are conditions precedent to liability. Bank v. Fi- 
delity, etc., Co., 126 N. C. 320, 35 S. E. 588. (4) Plea of sole 
seizin by reason of adverse possession of twenty years 
against a tenant in common. But plea of sole seizin which 
by its very terms involves an accounting, is not a good 
pleas Duckworth v. Duckworth, 144 N. C. 620, 57 S. E. 
396. (5) Release. McAuley v. Sloan, 173 N. C. 80, 91 S. 
E. 701. (6) Accord and satisfaction. McAuley v. Sloan, 173 
N. C. 80, 91 S. E. 701. (7) Estoppel by judgment. Jones vy. 
Beaman, 117 N. C. 259, 23 S. E. 248. (8) Answer denying 
trust. Reynolds v. Morton, 205 N. C. 491, 171 S. E. 781. 

Party Cannot Object to Reference. — A party to an ac- 
tion may not successfully object to a compulsory reference 
when the same is allowed by this section and the com- 
plaint states a good cause of action, and no complete plea 
in bar to the entire cause is set up by him. Murchison 
Nat. Bank v. McCormick, 192 N. C. 42, 133 S. E. 183. 

Consent Necessary to Vacate Reference. — Where an 
action is once referred the order of reference cannot be 
annulled except by the consent of all parties. Keystone 
Driller ‘Co. wv. Worth, JZ Na Gs 515,, 23-5. sB 4270) 

Failure to Refer Not Error. — Where the controversy in- 
volves the taking of a long account, it should be referred 
but where it has otherwise been tried, without error or 
prejudice to the appellant, t!e judgment of the trial court 


will not be disturbed. Ragland v. Lassiter-Ragland, 174 
IN (Ce 5 79 94 Sone Oy 

Report of Referee as Evidence.—Compulsory references 
are authorized in certain instances by this. section, but 
when. such a reference is ordered under the statute 
neither party is deprived of his constitutional right to a 


trial by jury of the issues of fact arising on the plead- 


ings. It is provided, however, that “such trial shall he 
only upon the written evidence taken before the referee.’ 
This refers to the testimony of all the witnesses taken 
down by the referee, or under his direction, signed py 


them, and returned to the court as a part of the record 
in the cause as required by § 1-193. But the report of the 


referee, consisting of his findings of fact and conclusions 
of law, would not be competent as evidence before the 
jury. See Bradshaw v. Hilton Lumber Co., 172 N. C. 


219, 90 S. E. 146. Booker v. Highlands, 198 N. C. 282, 285, 
TSIRS:, se 635; } 

It has been said, however, that where an amendment 
to the pleadings is allowed, after the report is in, contain- 
ing an additional charge, the parties ought to be allowed 
to offer evidence before the jury as to such charge, for 
it was not embraced in the reference. See Moore vy. 
Westbrook, 156 N. C. 482, 72 S. E. 482. Boooker v. 
Bighlands, 198 N. C. 282, 285, 151 S. EB. 635. 

Applied in Marshville Cotton Mills v. Maslin, 200 N. C. 
328, 156 S. EB. 484; Perry v. Pulley, 206 N. C. 701, 702, 175 
oye Uh 

III. ILLUSTRATIVE CASES. 


Location of Dividing Line.——-A compulsory reference may 
be ordered by the trial judge in an action involving the true 
location of a dividing line between the owners of adjoining 
lands, in an action of trespass, and the wrongful cutting 
of timber, where the location of the line is complicated or 
requires a personal view of the premises. Waller vy. Dud- 
ley 94° ING Cr y13000 188 Sse S95: ; 

Suit to Vacate Deed. — Where a suit to set aside a 
deed to lands, an action for possession, and a petition for 
dower, have been consolidated, an allegation of the wife's 
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adultery is in bar of the wife’s right, and whether the com- 
pulsory order of reference be treated as one of consolida- 
tion and reference of the consolidated action, or a reference 
of each action and proceeding under one form, it is im- 
providently entered. Lee v. Thornton, 176 N. C. 208, 97 S. 
le 

Reservation of Timber. — When a conveyance of lands 
reserved all the trees of a certain size on the date of the 
deed, it is error for the court to dissolve an order restrain- 
ing the cutting of the trees solely upon the ground that it 
was impossible to ascertain at a later date which trees 
were of the required size on the date of the deed, as such 
may be fairly approximated by experts, who, upon the 
failure of the parties to agree, may be appointed by the 
court. Kelly v. Enterprise Lumber Co., 157 N. C. 175, 72 
me. 957. 

Suit to Sell Corporation Assets. — Where a stockholder 
sued to compel the corporation to sell certain lands and 
distribute the proceeds among the stockholders, and the 
corporation claimed that such lands should have been in- 
cluded in a conveyance previously made by it to another 
corporation, but that they were omitted by mistake it was 
a proper case for a reference. Pinchback vy. Bessemer Min., 
eto o:, 137° N: GC. 171, 172,49 °S. HB. 106: 

Contract for Rent. — Where the question involved in the 
action is the amount of rent due under a contract placing 
the rental at not less than a certain monthly sum, with 
obligation of the lessee to pay more in accordance with 
what other tenants were paying in the locality for other 
stores, etc., of the same rental value, the question to be 
determined by the jury does not require a view of the 
premises, entitling the party requesting it to a compulsory 
reterence under the provisions of this section. Kearns v. 
Huff, 191 N. C. 593, 132 S. E. 566. 

Suit on Confessed Judgment. — A compulsory reference 
cannot be ordered by the court in a suit on a judgment 
confessed by the defendants as executors before the Civil 


‘War, where the only matters of defense are payments made 


by them in Confederate currency during the war, and al- 
leged counter-claims for notes due from the plaintiffs to 
them as executors. Hall v. Craige, 65 N. C. 51. 

Action by Ward against Guardian. — Where in an action 
by a guardian to impeach a former decree, it appeared that 
alleged expenditures for the benefit of the ward should be 
ascertained before final judgment, it was held not to be 
error in the court to direct a mistrial and order a reference. 
Sutton v. Schonwald. 80 N. C. 20. 

Action on Administration Bond. — A plea in an answer 
to a complaint on an administration bond of “performance 
of the condition of the bond by payment to the next of 
kin,” is good in substance, and an issue taken upon it may 
be the subject of a compulsory reference under this section. 
Flack v. Dawson, 69 N. C. 42. ; 

Suit by Creditor against Executor. — In an action by a 
creditor against an executor if the defendant denies the 
debt, and also that he has assets, the issue as to the debt 
is tried in the ordinary way; and if the debt be established a 
reference is to be had to ascertain the amount of the debts 
and their several classes, and upon the coming in of the re- 
port a judgment will be entered in favor of all the creditors 
who have proved their debts, for such part of the fund as 
they may be entitled to. Heilig v. Foard, 64 N. C. 710. 

Cited in Wall v. Covington, 76 N. C. 150; Patrick v. 
Richmond, etc., R. Co., 101 N. C. 602, 8 S. E. 172; Lassiter 
v. Upchurch, 107 N. C. 411, 414, 12 S. E. 63; Dunn v. John- 
son, 115 N. C. 249, 258, 20 S. E. 390; Kerr v. Hicks, 133 N. 
C. 175, 45 S. E. 529; Corporation Comm. v. Farmers, etc., 
Bank, 192 N. C. 366, 135 S. E. 48; Waller v. Dudley, 194 N. 
C. 139, 138 S. E. 595; Bank of Rose Hill v. Graham, 198 N. 
C. 530, 532, 152 S. E. 493; Nissen v. Baker, 198 N21 Ci 433; 
foe S, FH. 34, 38. : 


§ 1-190. How referee chosen or appointed.—In 
all cases of reference the parties as to whom issues 
are joined in the action (except when the defend- 
ant is an infant or an absentee) may agree in 
writing upon a person or persons, not exceeding 
three, and a reference shall be ordered to him or 
them, and to no other person or persons. And if 
such parties do not agree, the court shall appoint 
one or more referees, not more than three, who 
are free from exception. No person may be ap- 
pointed referee to whom all parties in the action 
object. No judge or justice of any court may sit 
as referee in action pending in the court of which 


he is judge or justice, and not already referred, 
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unless the parties otherwise stipulate. (Rev., s. 
620; Code, 6.-423;.C.-C) P.,. 9. 247: C) S, 574.) 


§ 1-191. Referees may administer oaths——Every 
referee has power to administer oaths in any pro- 
ceeding before him, and has generally the power 
vested in a referee by law. (Rev., s. 521; Code, 
S, f90s Cele S56% C9 S78.) 


§ 1-192. Powers of referee of trial.—The trial 
by referees shall be conducted in the same manner 
as a trial by the court. Referees have the same 
power to grant adjournments and to allow amend- 
ments to pleadings and to the summons as the 
court upon such trial, upon the same terms and 
with like effect. They shall have the same power 
to preserve order and punish all violations thereof 
upon such trial, and to compel the attendance of 
witnesses before them by attachment and _ to 
punish them as for contempt for nonattendance 
or refusal to be sworn or to testify, as is possessed 
by the.court. (Rev., s.-522; Code, s, 422: C. C. 
Piva Chore 6: 576,) 


; Referee Has No Inherent Power, — A referee has no 
inherent or original powers and can only do those things 
expressly enumerated by statute, and such as he is au- 
thorized to do by the court which sends him the case. 
While he may “allow amendments to any pleadings,” he 
1s not authorized to allow a defendant who has not previ- 
ously done so to file an answer, except by consent. Jones 
v. Beaman, 117 N. C. 259, 23 S. EB. 248. 

May Make New Parties. — Under this section, a referee 
has power to admit new parties to an action. Perkins v. 
Berry, 103 (NaC) 131.09 <S) B. 621: 

However a notice issued by a referee and served upon a 
surety on the administrator’s bond to appear before him, 
no order having been made to make such surety a party, is 
not a legal process effective to bring him into court. 
Koonce v. Pelletier, 115 N. C. 233, 20 S. E. 391. 

Power to Enforce Rulings. — The referee has power to 
enforce obedience to the rulings on the trial of the issues 
before him, just as the court would have upon the trial 
before it. LaFontaine v. Southern Underwriters Ass’n., 83 
ING Geena: 

To review the action of the referee in permitting amend- 
ments to pleadings and the making of new parties, under this 
section, and contending successfully on appeal that there 
was a misjoinder of parties and causes of action, it is re- 
quired that the appellant should have excepted in apt time 
and have preserved his exceptions or they will not be 
considered on appeal to the Supreme Court. Sheffield v. 
Alexander, 194 N. C. 744, 140 S. E. 726. 

Power to Amend Pleadings and Make New Parties.—The 
authority of the referee to allow amendments to pleadings 
and to make new parties is expressly given by this section. 
Sheffield v. Alexander, 194 N. C. 744, 140 S. E. 726, citing 
Rosenbacher & Bro. v. Martin, 170 N. C. 236, 86 S. E. 
785; Blanton v. Bostic, 126 N. C. 418, 35 S. EK. 1035; Koonce 
v. Pelletier, 115 N. C. 233, 20 S. E. 391. See note under 
§ 1-163. 
eee in Gillam v. Life Ins. Co., 121 N..C. 369, 373, 28 S. 

» 4/0, 


§ 1-193. Testimony reduced to writing—The 
testimony of all witnesses on both sides must be 
reduced to writing by the referee, or under his di- 
rection, and signed by the witnesses, and the evi- 
dence so taken and signed shall be filed in the 
cause, and constitute a part of the record. (Rey., 
SP Olo LOO Cuesin seins CG. On DTT.) 


The referee should ordinarily enter his rulings on each 
objection to the evidence taken before him; but where the 
exceptions are very numerous and relate to a single ground 
of objection, it is a sufficient compliance with this rule if 
the referee incorporates in his report a general statement of 
his rulings sufficient to give the parties and the reviewing 
judge full opportunity to consider the referee’s rulings on, 
and findings from the evidence reported. Pack y. Katzin, 
ZISt Ne (Ge 230;eL 0S bs (2d), 566. 

Cited in American Trust Co. v. Jenkins, 196 N. C. 428, 
146 S. E. 68; Texas Co. v. Phillips, 206 N. C. 355, 358, 174 
S! #115. 
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§ 1-194. Report; review and judgment.—The ref- 
eree shall make and deliver a report, within the 
time ordered by the court, to the clerk of the court 
in which the action is pending. Either party, dur- 
ing the term or upon ten days notice to the ad- 
verse party out of term, may move the judge to 
review the report, and set aside, modify or con- 
firm it in whole or in part, and no judgment may 
be entered on any reference except by order of the 
judge. (Rev., s. 524; Code, s. 423; C. C. P., s. 247; 
C.. S.n DS) 


See note under § 1-195. 

Editor’s Note. — Originally, as cited in C. C. P. sec. 
247, the time limit of the referee’s report was 60 days, and 
in default thereof either party could end the reference. Max- 
well v. Maxwell, 67 N. C. 383. 

(Power of Judge—Recommittal of Case.—The supervisory 
power of the trial judge over the referee’s report 
under this section is broad and comprehensive. Dumas v. 
Morrison, 175 N. C. 431, 95 S. E. 775. In the exercise of 
the power the trial judge may recommit the report for the 
correction of errors and irregularities, or for more definite 
statement of facts or conclusions of law, and such order 
recommitting the report for such purpose is not appealable. 
Mills v. Apex Ins., etc., Realty Co., 196 N. C. 223, 225, 145 
S. E. 26, citing Commissioners v. Magnin, 85 N. C. 115; 
Lutz v. Cline, 89 N. C. 186; State v. Jackson, 183 N. C. 695, 
110 S. E. 593; Coleman v. McCullough, 190 N. C. 590, 130 
S. E. 508; Carolina Mineral Co. y. Young, 211 N. C. 387, 
190 S. E. 520. 

Reference to Another Referee. — Where a compulsory 
reference is made, and the report filed containing findings 
of fact and conclusions of law, the trial judge may not 
refer it to another referee with partial approval thereof 
tor action upon the unapproved parts. Mills v. Apex Ins. 
Clee (Con L9G UN, (Camzesumi45e Sel 26, ; 

Judge May Set Aside Reference. — The judge, in his dis- 
cretion, may set aside a reference after the report is filed 
and proceed and try the case. Cummings v. Swepson, 124 
Ne (Ce 5794327 S50 Bs 966; 

When Decisions Reviewable. — The decision of the judge 
in revising the report of a referee, is available as to ques- 
tions of law, but not as to the findings of fact. Waughan 
v. Lewellyn, 94 N. C. 472. 

The Supreme Court has no power to review the conclu- 
sions of fact as found by the referee and sustained by the 
judge, unless it appears that such findings have no evi- 
dence to support them. Boyle v. Stallings, 140 N. C. 524, 
Doe Os5 Lot. 

The court retains the 
case of reference, with 


cause and its jurisdiction in every 
power to review and reverse the 
conclusions of law of the referee; and a discretion to 
modify or set aside the report, and its ruling in the latter 
respect is not reviewable unless it appears that such dis- 
cretion has been abused. Cummings v. Swepson, 124 N. 
CG 579, 32 S. BE. 1966, 

Under this section the Superior Court, on exceptions taken 
to the referee’s report, may affirm, set aside, make addi- 
tional findings, modify, or disaffrm the report. Wallace v. 
Benner, 200 N. C. 124, 156 S. E. 795. But the findings of 
fact of a referee approved by the trial judge cannot be re- 
viewed upon appeal if supported by any competent evidence. 
Cummings v. Swepson, 124 N. C. 579, 32 S. E. 966; Ander- 
son v. McRae, 211 N. C. 197, 189 S. E. 639; Dent v. English 
Mica Co., 212 N. C. 241, 193 S. E. 165; Holder v. Home 
Mtg. Co., 214 N. C. 128, 198 S. FE. 589. 

Upon the filing of the report of the referee in a consent 
reference, as well as in a compulsory one, the trial court 
has the power to affirm, amend, modify, set aside, make 
additional findings and confirm, in whole or in part, or 
disaffrm the report of the referee, and where the court 
has made additional findings and there is evidence to sus- 
tain them the action of the court will be given the effect 
of a verdict of a jury and will not ordinarily be disturbed 
on appeal. Thigpen v. Farmers’ Banking, etc., Co., 203 
Ne Cre2o1 S65 tone 20s 

The referee’s findings are subject to review by the Dis- 
trict Judge and where exceptions are not filed in the Dis- 
trict Court to the admission of testimony before the ref- 
eree, they will not be considered» by the Circuit Court of 
Appeals, Fruit Growers’ Exp. Co. v. Plate Ice Co., 59 
F. (2d) 605. 


§ 1-195. Report, contents and effect—The ref- 
eree must state the facts found and the conclu- 
sions of law separately. His decision must be 
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given, and may be excepted to by either party 
within thirty days from the filing of the report 
and reviewed in like manner and with like effect 
in all respects as in cases of appeal; and he may 
in like manner settle a case or exceptions. The 
report of the referee upon the whole issue stands 
as the decision of the court, and judgment may 
be entered thereon upon application to the judge. 
When the reference is to report the facts, the re- 
port has the effect of a special verdict. (Rev., s. 
bes, Code, s..422° (CCP 2c) 246") 1949 2c. re: 
CS n509.) 


Cress Reference.—As to reviewing, on appeal, findings of 
fact by referee, see § 1-194 and the note thereto. 

For reference by consent, see annotations under sec. 1-188. 
As to compulsory reference, see annotations under sec. 1-189, 

Editor’s Note.—The 1943 amendment inserted in the sec- 
ond sentence of this section the following words: “by either 
party within thirty days from the filing of the report.” 

The referee must state in his report his findings of fact 
and law separately, and when the judge, who hears excep- 
tions to the report, makes no special finding of fact, it is 
presumed that he adopts those of the referee which are con- 
sidered prima facie correct. In such cases the Supreme 
Court will not review the findings of fact made or adopted 
by the judge below, its appellate jurisdiction being confined 
to the review of matters of law. ‘This is so even though 
the action is one cognizable in a court of equity prior to 
1868. Battle v. Mayo, 102 N. C. 413, 9 S. EB. 384; Barcroft 
& Co. v. Roberts & Co., 91 N. C. 363. 

In the exercise of the power conferred by this section, 
as well as in the application of general principles of proce- 
dure of courts of equity, the court has authority to set 
aside, modify, or confirm, in whole or in part, the report 
of the referee, and the appellate jurisdiction attaches to 
the ruling in matters of law only, Vaughan v. Lewellyn, 94 
N. C. 472. The court may modify the report and recommit 
the matter to the referee. Morisey v. Swinson, 104 N. C. 
555, 10 S. E. 754. Also see Barcroft & Co. v. Roberts & 
Co., 91 N. C. 363; Patterson vy. Wadsworth, 89 N. C. 407. 

One valid objection may be raised to the findings of 
fact by the referee adopted by the judge, directly or by 
failure to modify them, or to those of the judge substituted 
for the referee’s, but this raises in reality only a question 
of law, i. e., whether there is any evidence to support the 
conclusions of fact. When no such objection is made in 
apt time, the findings of the judge, whether made or 
adopted, are final and cannot be reviewed in the Supreme 
Court. If, upon hearing such exceptions when taken, it 
appears in the Supreme Court that there is no evidence to 
sustain the finding it will be deemed conclusive. Usry v. 
Suit, 91 N. C. 406; Reaves v. Davis, 99 N. C. 425, 6 S. E. 
fl: 

In cases of reference by consent if no exceptions be taken 
before the referees, and their report goes up without excep- 
tions, and either party desires to except, then and there in 
term time he must be permitted to do so. And then his 
honor must pass upon the exceptions as if they had been 
taken before the referees. ‘The practice is the same in com- 
pulsory references, except that when a report is made, ex- 
ceptions filed, and issues made by the exceptions, either 
party has the right to have the issues submitted to a jury; 
because, not having waived a jury trial, as is done when 
the reference is by consent, the party has a constitutional 
right to a trial by jury. And in a case where the reference 
is by consent, if issues arise on exceptions which the judge 
is unwilling to try himself he may order a jury to find the 
issue to aid him, but it is not a right which the party has. 
Green v. Castlebury, 70 N. C. 20, 24, 26. 

Exceptions to the order of the court should conform to 
the ruling of the Supreme Court in Keystone Driller Co. 
v. Worth, 117 N. C. 515, 23 S. E. 427. For a striking illus- 
tration of the confusion and uncertainty into which the 
rights of the parties litigant are thrown by a failure to 
observe the provisions of this section and the holdings 
thereunder, see Kerr v. Hicks, 133 N. C. 175, 45 S. E. 529. 


Referee’s Duty under This Section. — It is the duty of 
a referee to state positively and definitely all the facts 
constituting the grounds of action or defence, and not to 
leave to inference what is the precise fact intended to be 
found. Conclusions of law and fact must be stated sepa- 
rately; otherwise the appellate court cannot review the 
referee’s conclusions of law, and the report of the referee will 
be set aside as being defective. Earp v. Richardson, 75 N. 
C. 84; State v. McKenzie, 65 N. C, 102, 


[ 240 1 


§ 1-196 CH. 1. 


Findings of Fact Conclusive. — The findings of fact by a 
referee, adopted by the trial judge, are conclusive. Joyner 
v. Stancill, 108 N. C. 153, 12 S. E. 912, following Battle v. 
Mayo, 102 N. C. 413, 9 S. E. 384. 

Presumption. — The findings of fact reported by a referee 
are presumed to be right unless shown to be wrong. If there 
is no evidence to support them, they will not be sustained. 
Green v. Jones, 78 N. C. 265. 

Report Has Effect of Special Verdict. — Where the refer- 
ence is by consent the referee’s report has the effect of a 
special verdict. Battle v. Mayo, 102 N. C. 413, 9 S. E. 384. 
Subject however to the right of either party, on notice, to 
move the court to review his report, to set it aside, to modify 
or confirm it. Barrett v. Henry, 85 N. C. 322, 325. 

Agreement to Arbitrate Made Out of Court. — Where an 
agreement to submit the matters in controversy in a pend- 
ing action is made out of court, and no order of court is 
made to make the award when filed a rule of court, the court 
has no power to enter a judgment on the award, but the 
remedy is by a new action on the award. Jackson v. Mc- 
Lean, 96 N. C. 474, 1-S. E.. 785. 

Judge May Submit Issues to Jury. — It is not the duty of 
a judge, in passing on exceptions to a referee’s report, to 
decide all questions of fact without a jury, but on the con- 
trary, if the facts depend upon doubtful and conflicting 
testimony, he may cause issues to be framed and submitted 
to a jury for information. Maxwell v. Maxwell, 67 N. C. 383. 

Unfinished Report. — It is error for the judge to pass 
upon exceptions to an unfinished report. White v. Utley, 
8 N. C. 415. 

Right to Jury Trial. — In case of a compulsory reference 
a litigant can renew his demand for a jury trial by excepting 
to the report of the referee and pointing out the findings sc 
excepted to as a basis for the issues. Wilson v. Featherstone, 
120 N. C. 446, 27 S. E. 124. 

But to avail himself or this right he should, by exceptions 
made in apt time, distinctly designate the controverted facts 
that he demands shall thus be determined. Yelverton v. 
Coley, 101 N. C. 248, 7 S. E. 672. 

Conclusiveness—Exception to Report.—Construing this and 
§ 1-195 together as being in pari materia: it is held that 
a party moving for a reference to report the facts is not 
bound by the findings of the report as if a special verdict, 
and he is entitled to except to the report of the ref- 
eree. Hardaway Contracting Co. v. Western Carolina 
iPower Co., 195 N. C: 649, 143 S. EB. 241. 


Exceptions to Referees’ Report Must be Specific. — An 
exception to the report of a referee must be specific; it must 
point out the conclusion at which it is aimed and the precise 
error complained of. Battle v. Mayo, 102 N. C. 413, 9 S. E. 
384. 

An exception to the admission of evidence by a referee, 
which is not specific, but is vague and indefinite in form, 
will not be considered. Perkins v. Berry, 103 N. C. 131, 
Bes. 1. 621: 

Exceptions to a referee’s report made. the basis of a de- 
mand for a trial by jury should be explicit enough for the 
Opposing party to see clearly what the issue will be, so as 
to prepare to meet it with his evidence. Wilson v. Feather- 
stone, 120 N. C. 446, 27 S. E. 124. 

An exception, “The plaintiff excepts to such rulings ad- 
verse to it and appeals,” is too general to be considered. 
Commissioners v. Erwin, 140 N. C. 193, 52 S. E. 785. 

Exceptions before Court. — If no exceptions be taken be- 
fore the referees and their reports go up without exceptions 
and either party desires to except then and there in term 
time, he must be permitted to do so. The court must then 
_ pass upon them as if they had been taken before the referees. 
Green. v. Castlebury, 70 N. C. 20, 21; Green v. Castile- 
berry, 77 N. C. 164. 

Failure to Specify Objection Constitutes Waiver. — AlI- 
though a party has his objection to a compulsory refer- 
ence entered in apt time, he may waive his right to a trial 
by jury by failing to assert it definitely and specifically in 
each exception to the referee’s report. Keystone Driller 
io, y. Worth, 117 N..C. 515, 23 S. E. 427. 


Exceptions Should Be to Court Action. — Where an ap- 
peal is taken from the action of the trial court in passing 
upon exceptions to the report of a referee, exceptions 
should be taken and stated in the record to the- rulings of 
the court which it is sought to have reviewed, and the case 
ought not to be sent to the Supreme Court to be heard 
only on the exceptions taken to the ruling of the referee. 
Traders Nat. Bank v. Lawrence Mfg. Co., 96 N. C. 298, 
3S. E. 363. 

All Evidence Not Reported. — That the referee has not 
reported all the evidence is not a ground of exception. If 
all the evidence is not sent up, the remedy of the preju- 
diced party is, by application to the judge for an order di- 
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recting the referee to send up that which has been omitted. 
Eerkinsy, Berry, 103 N. C. 131,.9 S. Ey 621. 

No Appeal From Order Recommitting Report. — Where 
the court orders a compulsory reference, an appeal does 
not lie from an order recommitting the report of the ref- 
eree for the correction of errors and irregularities. State 
v. Magnin, 8 N. C. 115. 


Art. 21. Issues. 


§ 1-196. Defined.—Issues arise upon the plead- 
ings, when a material fact or conclusion of law 
is maintained by one party and controverted by 
the other. They are of two kinds: 

1. OF law, 

2.OD fact. 
oi g) 6449 CodeeaesoiseC. Cy P53) 219* Ce S. 
580. 


In General. — An issue is a single, certain and material 
point, arising out of the allegations or pleadings of the 
parties, and, generally, should be made up by an affirma- 
tive and negative. Simonton v. Witner, 5 Pet. 141, 149, 8 
L. Ed. 75. 

An issue is a statement of a material fact in the pleading 
of one party which is denied in the pleading of another 
party. ‘7 Okio Law Reporter 163, 164. 

Form of Issues. — Defendant can not complain of the 
form of the issues where he did not except or submit 
save issues. Drennan vy. Wilkes, 178 N. C. 512, 103 S. 

ae 

Failure to Submit Issue. — Where defendant in a pro- 
cessioning proceeding did not tender any issues, and did 
not except to the one submitted, he can not complain on 
appeal that no issue of title was submitted, particularly 
where he offered no evidence to support his allegations of 
title.. Exum v. Chase, 180 N. C. 95, 104 S. E. 67. 

Province of Judge and Jury. — The province of the jury 
is restricted to passing upon issues of fact raised by the 
pleadings in the light of the testimony offered. When no 
testimony is offered, it is the duty of the trial judge to 
determine the issues of law, if any are raised, and then to 
proceed to enter such judgment as either of the parties 
may have the right to demand upon the admissions of 
fact contained in the pleadings and the determination of 
the controverted questions of law. McQueen v. Peoples 
Nata batch ie Neto n 500.4 close 50. 10 19s ban 2AD. 

Cited in Braswell v. Johnston, 108 N. C. 150, 12 S. E. 911; 
Piedmont Wagon Co. v. Byrd, 119 N. C. 460, 468, 26 S. E. 
144; Tucker vy. Satterthwaite, 120 N. C. 118, 119, 121, 27 
S. E. 45; Dees v. Apple, 207 N. C. 763, 766, 178 S. E. 557. 


§ 1-197. Of law.—An issue of law arises upon a 
demurrer to the complaint, answer or reply, or to 
some part thereof. (Rev., s. 545; Code, s. 392; C. 
Ce pts oO 4 GO belt) 


§ 1-198. Of fact—An issue of fact arises— 

1. Upon a material allegation in the complaint 
controverted by the answer; or, 

2. Upon new matter in the answer, 
verted by the reply; or, 

3. Upon new matter in the reply, unless an is- 
sue of law is joined thereon. (Rev., s. 546; Code, 
s. 393; C. C. P., s. 221; C. S. 582.) 


Pleadings Must Raise Issues. — The issues in a cause 
are made by the pleading, and it is not error to refuse to 
submit an issue which the pleadings do not raise. Mc- 
Elwee v. Blackwell & Co., 82 N. C. 345; Wright v. Cain, 
93 N. C. 296; Patton v. Western N. C. R. Co., 96 N. C. 
455, 1S. E. 863. But see Lackett v. Rumbaugh, 45 Fed. 23. 
See also, Ellis Motor Co. vy. Belcher, 204 N. C. 769, 169 S. 
E. 708. 

An issue should be directed to the matter alleged on the 
one side and denied on the other. The judge may, in 
addition to the issue, submit a question to the jury perti- 
nent to the matters in controversy, but he is not com- 
pelled to do so and his refusal is not reviewable. Craw- 
ford v. Masters, 140 N. C. 205, 52 S. FE. 663. 

However, it is error to submit an issue as to a contract 
different from that alleged in the complaint. Dickens v. 
Perkins, 134 N. C. 220, 46 S. E. 490. 

In an action for the recovery of land, if the defendant 
wishes to disclaim as to any portion of the locus in quo 
and put in issue the title to only a specific portion, he 


contro- 
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should do so in his answer. 
C205; (52. S.) F660: 

Error to Submit Issue Not Raised by Pleadings.—Whete 
the contract sued on is admitted.in the answer, an issue 
as to the existence of the contract does not arise upon 
the pleadings, and it is error for the court to submit such 
issue to the jury. Fairmont School v. Bevis, 210 N. G 
50% 185 S: 1B. 463: 

Issue Cannot Be Raised by Evidential Fact. — Where 
there are no allegations in the pleadings which suggest 
the matter set out in the issue, it is improper to submit 
such an issue to the jury nor can an issue be raised by 
evidential facts. Fortesque v. Crawford, 105 N. C. 29, 31, 
10 S. E. 910, citing Miller v. Miller, 89 N. C. 209: Howard 
We arly l2o0N.. ©. 170) 535) So. 208. 

Issues Should Be Material. — It is only necessary to 
submit such issues as arise out of the pleadings material 
to be tried and such as will admit all material evidence 
upon the whole matter in controversy. Cecil v. Hender- 
Son,, 121 UN. C. 244; 2808S. 27 Asi. 

Refusal to Submit Defendant’s Issue. — Where an issue 
raised by the new matter in the answer, controverted by the 
reply, is material to the defense, there is error in refusing to 
submit the issue tendered by defendants, or at least an 
issue involving the matters relied upon by the defendants, 
and alleged in their answer. Brown v. Ruffin, 189 N. C. 
262. 126 S. E. 613, 615. 

Cited in Abbott v. Georgia, etc., R. Co., 90 N. C. 462. 


Crawford v. Masters, 140 N. 


§ 1-199. Order of trial.—Issues both of law and 
of fact may arise upon different parts of the 
pleadings in the same action. In these cases the 
issues of law must be first tried, unless the court 
otherwise directs. (Rev., s. 547; Code, s. 394; C. 
CG. (Pasa 222s Ceo oem 


Editor’s Note.—Pleas in bar must be tried before a ref- 
erence is ordered. See annotations under sections 1-188, 
1-189, 


§ 1-200. Form and preparation.—Issues shall be 
framed in concise and direct terms, and prolixity 
and confusion must be avoided by not having too 
many issues. ‘The issues arising upon the plead- 
ings, material to be tried, must be made up by 
the attorneys appearing in the action, or by the 
judge presiding, and reduced to writing, before or 
during the trial. (Rev., ss. 548, 549; Code, ss. 395, 
396; C. S. 584.) 


Editor’s Note. — The Supreme Court in construing this 
section has laid down three rules: (1) only issues of fact 
raised by the pleadings must be submitted; (2) the verdict, 
whether in response to one or many issues must establish 
facts sufficient to enable the court to proceed to judgment; 
(3) of the issues raised by the pleadings, the judge may, 
in his discretion, submit one or many, provided that neither 
of the parties to the action is denied the opportunity to 
present to the jury any view of the law arising out of the 
evidence through the medium of pertinent instructions on 
some issues passed upon. 

This section is mandatory and where no issues are 
tendered by either party it is the duty of the judge either 
to compel counsel to prepare the proper issues or to pre- 
pare them himself and submit them to the jury. Such an 
adherence to the statute is absolutely essefitial, not only 
to the fair trial of the case, but to an intelligent appreciation 
of its merits upon an appeal. Denmark y. Atlantic, etc., 
R..Go., 107 N.) C. 18, 12 S... 54). Burton sv. Rosemary 
Mfg. Co., 132 N. C. 17, 43 S. E. 480. See Stanback v. Hay- 
wood, 209 N. C. 798, 799, 184 S. E. 831, citing Tucker v. 
Satterthwaite, 120 N. C. 118, 27 S. KE. 45. 

It should be borne in mind that the code system contem- 
plates distinct findings upon material issues. These should 
be submitted where it can be done without repetition or 
confusion. Emery v. Raleigh, etc., R. Co., 102 N. C. 209, 
9 S. E. 139. It is not necessary that the language of the 
pleadings should be incorporated in the issues, or that it 
should be clearly followed in drawing them. 

While the pleadings are to be construed liberally with a 
view to substantial justice between the parties, the proof 
must conform substantially to the allegation. As was said 
by the Supreme Court in Parsley v. Nicholson, 65 N. C. 
207, 209, ‘“The rules of pleadings at common law have not 
been abrogated by the Code of Civil Procedure, the essen- 
tial principles still remain and have only been modified as 
to the technicalities and matters of form. The object of 
pleading, both in the old and the new system, is to produce 
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proper issues of law and fact, so that justice may be ad- 
ministered between the parties litigant with regularity and 
certainty.” See Tucker v. Satterthwaite, 120 N. C. 118, 27 
S. E. 45; Braswell v. Johnston, 108 N. C. 150, 12 S. E. 911. 

For an excellent discussion by the Supreme Court of the 
provisions and requirements of this section see Piedmont 
Wagon Co. v. Byrd, 119 N. C. 460, 26 S. EB. 144. 

When Sufficient. — It seems that the law is settled that if 
the issues submitted by the court are sufficient in form and 
substance to present all phases of the controversy, there is 
no ground for exception to the same. Bailey vy. Hassell, 
184 N. C. 450, 459, 115 S. KE. 166. 

Issues Precede Testimony. — This section contemplates 
that the issues shall be drawn before the introduction of 
testimony. Beasley v. Surles, 140 N. C. 605, 53 S. E. 360. 

Multiplicity of Issues. — This section does not contem- 
plate or require that an issue shall be submitted to the 
jury as to every important material fact controverted by 
the pleadings, nor is it necessary, expedient, or proper toa 
do so. Patton v. Western N. C. R. Co., 96 N. C. 455, 464, 
1S. EB. 863. 

The only issues proper to be submitted to the jury are 
those raised by the constitutive facts alleged on the one~ 
side and denied on the other; and those issues which are 
merely evidential, when found by the jury only furnish 
facts which would be evidence to prove the main issue, 
should never be submitted. Patton v. Western N. C. R. 
Co; 96 Ne C.. 455, 4565 1S) 9 863. 

Separate Causes of Action. — Where the plaintiff brings 
a single suit on two distinct causes-of action a separate 
issue should be submitted as to the damages arising on 
each separate cause of action. Kelly v. Durham ‘Tract. 
Co.55153 INT Cie 4182 45 Se 826. 

Complaint Differs with Issue. — Where a contract al- 
leged in the complaint is different from that submitted in 
the issue, an instruction that if the contract’ was as al- 
leged, the issue should be answered in the affirmative, is 
error. Dickens vy. Perkins, 134 N. C. 220, 46 S. E. 490. 

Issues Not Determinative. — A judgment upon the ver- 
dict of the jury upon issues raised by the pleadings which 
are not determinative of the controversy between the 
parties, is erroneously entered. Merchants Nat. Bank v. 
Carolina Broom Co., 188 N. C. 508, 125 S. E. 12. 

Single Issue Sufficient. — It is not error for the court, 
to submit only an issue involving the question whether a 
plaintiff has been injured and has’ sustained damage 
through the negligence of a defendant, even where contribu- 
tory negligence is set up as a defense. McAdoo y. Rich- 
mond, etc.,. R. Co., 105 N.C. 1140; lly SS. B316s Bovermvs 
Teague, 106 N. C. 576, 633, 11 S. E. 665. \ 

Insufficient Issues. — When issues of fact are raised by 
the pleadings it is error to submit only the question 
whether the plaintiff is entitled to recover; that is a ques- 
tion of law arising after verdict and addressed solely to. 
the court. Braswell v. Johnston, 108 N. C. 150, 12 S. E. 
911. 

Example of Insufficient Issues. — Where in an action 
for damages, the defendant tendered the issues: (1) Were 
plaintiff’s injuries caused by the defendant’s negligence? 
(2) Was there contributory negligence on the part of the 
plaintiff? (3) What damage is the plaintiff entitled to 
recover? And the court declined to submit these, but sub- 
stituted instead a single issue—What damages, if any, is 
the plaintiff entitled to recover? It was held to be error. 
Denmark y. Atlantic, etc., R. Co., 107 N. C. 185, 186, 12 | 
Sy, EE) ode 

Inconsistent Causes of Action. — Where the plaintiff al- 
leged inconsistent causes of action in different counts of his. 
complaint, it was error for the court to submit the case 
on a single issue as to whether plaintiff was injured by 
defendant’s negligence, as alleged in the complaint. Griffin 
v. Atlantic, etc., R. Co., 134 N. C. 101, 46 S. E. 7. 

It is within the sound discretion of the trial judge to de- 
termine what issues shall be submitted, and to frame them 
subject to the restrictions, first, that only issues of fact 
raised by the pleadings are submitted; secondly, that the’ 
verdict constitutes a sufficient basis for a judgment; and 
thirdly, that it does not appear that a party was debarred 
for want of an additional issue or issues of the opportunity 
to present to the jury some view of the law arising out of 
the evidence. Stanback vy. Haywood, 209 N. C. 798, 799, 184 
Do) eyo 

Court Adding Issue of Contributory Negligence.—Where 
the plaintiff brought suit against two defendants as joint 
tort-feasors, one defendant answering alleging contributory 
negligence and one defendant not filing an answer, and 
where the plaintiff tendered issues of negligence of the an- 
swering defendant, the court adding the issue of contrib- 
utory negligence arising upon the pleading of this defend- 
ant, it was held that as a rule the court must submit the 
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issue arising on the pleadings, but the plaintiff waived this 
by tendering only one issue as to the answering defend- 
ant, and allowing the case to be tried on that theory. Am- 
mons v. Fisher, 208 N. C. 712, 182 S. E. 479. 

Cited in Wilson v. Featherstone, 120 N. C. 446, 27 S. E. 
124, 126; Howard v. Early, 126 N. C._170, 35° Se Ey 258. 


Art. 22. Verdict. 


§ 1-201. General and special.—A general verdict 
is that by which the jury pronounce generally 
upon all or any of the issues, either in favor of 
the plaintiff or defendant. A special verdict is 
that by which the jury finds the facts only, leav- 
ing the judgment to the court. (Rev., s. 550; 
Ege, s, 408: C. C. P., 5.232; C.-S. 585.) 


I. General Consideration. 
II. Rendition and Reception. 
Ill. Polling Jury. 


I. GENERAL CONSIDERATION. 


General Verdict.—The verdict is general when the jury, 
under appropriate instructions from the court as to the law 
applicable, simply respond affirmatively or negatively to the 
issues submitted. Porter v. Western, etc., R. Co., 97 N. C. 
66, 71, 2 S. E. 591; Morrison v. Waston, 95 N. C. 479. 

Such a verdict settles in favor of the prevailing party 
every litigated question of fact. It is to be liberally con- 
strued, and to be sustained unless it is clearly inconsistent 
with any theory provable under the issues that the evidence 
may tend to support. Ed. Note. ; 

Same—Embodies Law & Fact.—A general verdict embodies 
both the law and facts. The jury, taking the law as given 
by the court, apply that law to the facts as they find them 
to be and express their conclusions in the verdict. Walker v. 
New Mexico, etc., R. Co., 165 U. S. 593, 596, 17 S. CE a2 
ZiT, Bd. 837. i 

The only way in which the jury can decide the law of 
a case is by finding a general verdict. Georgea v. Brailsford, 
Eepall.1, 5,°1 L. Ed. 483. 

Special Verdict.—The adoption of this section wrought a 
radical change upon the old practice in regard to what should 
be stated in special verdicts. Under the former practice, after 
the finding as to all the facts necessary in determining the 
rights of the parties, with a prayer for the advice of the 
court as to the law arising thereon, the special verdict con- 
cluded conditionally, that if, upon the whole matter, the 
court shall be of opinion that the plaintiff has a cause of 
action, they then find for the plaintiff; if otherwise, for 
the defendant. Under the law as it now stands it is no 
longer necessary for the condition to be included. Ed. Note. 

See 13 N. C. Law Rev. 321, for a note on the special 
verdict in Criminal Procedure. 

Special Verdict Cannot be Added to.—“In any case, the 
trial judge may decline to receive a special verdict, and in- 
sist that the jury return a general verdict of guilty or not 
guilty; but when a special verdict is found by the jury, 
neither the trial court nor the appellate court can add any 
fact not directly found, nor can its existence be presumed.” 
State v. Colonial Club, 154 N. C. 177, 186, 69 S. E. 771. 

The court can not add any facts to the verdict, nor pass 
upon any facts not stated or derivable from the facts ap- 
pearing by such verdict, except such as are admitted by the 


pleadings. 8 N. Y. 483. 


Where Findings of Jury in Conflict—If there be an ir- 
reconcilable conflict in the findings of the jury upon the 
issues submitted, or between the verdict and the judgment, 
a new trial will be awarded. Morrison v. Watson, 95 N. 
C. 479. And where such is the case, the rule that requires a 
special verdict to prevail over a general (under section 
1-202) one has no application. Porter v. Western, etc., R. 
io, 97 N. C. 6, 2S. E. S8l. 


Il. RENDITION AND RECEPTION. 


Presence of Court.—A special verdict requires the pres- 
ence and assent of the court. Suydam v. Williamson, 20 
How. 427, 15 L. Ed. 978. 

Tf it is not received by the court, nor in any way made 
matter of record, and where, with the assent of the at- 
torney of the party in whose favor it was given, the jury 
retire by the courts direction and consider further of their 
verdict and return another verdict of which ouster is en- 
tered, it is of no weight as evidence for any purpose. United 
States v. Addyson, 6 Wall. 291, 18 IL. Ed. 919. 

Presence of Parties—A party has the right to be present 
upon the rendition of the verdict, State v. Jones, 91 N. C. 
654. This right 1s personal to the parties themselves and 
the absence of the counsel at the rendition is not a ground 
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for a new trial. 
S. EB. 612. 

But the entry of a verdict against a plaintiff, who is not 
present either in person or by attorney, is irregular. Graham 
v. Tate, 77 N. C. 120. 

Waiver of Right to be Present — (1) In Civil Cases.—The 
right of the parties to be present when the verdict is re- 
turned in a civil case is waivable. Barger Bros. v. Alley, 
167 N. C. 362, 83 S. E. 612, and cases there cited. 

Same — (2) Criminal Cases.—In the trial of capital felonies 
the rule of practice seems to be uniform in all the states 
that the prisoner must be present during the whole trial. 
See State v. Paylor, 89 N. C. 539, 541, which contains alsa 
a full discussion of the application of the principle in regard 
to felonies of a lower nature and as to misdemeanors. 

Verdict Received by Clerk.—A clerk of the court may by 
consent receive a verdict, even if the judge is not in the 
court room, provided it was done before the expiration ol 
the term. Ferrell v. Hales, 119 N. C. 199, 25 S. E. 821; 
Barger Bros. v. Alley, 167 N. C. 362, 83 S. E. 612. 


lI. POLLING JURY. 


Not Indispensable but May be Asked for.—It is not es- 
sential to the validity of the proceedings that the jury be 
polled, this being merely a privilege which may be asked 
for by either party. State v. Toole, 106 N. C. 736, 11 S. E. 
168; Smith -v.. Paul,' 133. N. C.. 66, 67, 45 S. B. 348. 

The right of a party to have the jury polled after the 
rendition of its verdict exists in civil as well as criminal 


Barger Bros. v. Alley, 167 N. C. 362, 83 


cases. Smith v. Paul, 133 N. C. 66, 45 S. E. 348; State v. 
Toole, 106 3N. GC: :736; 11 SS Bi, 168s. Statery. Younes, 77 N. 
C. 498. 


Dissent or Disagreement of Jurors.—On a poll of the jury, 
the dissent of one juror renders the verdict invalid. Owens 
v. Southern R. Co., 123 N. C. 183, 31 S. E. 383; but mere 
reluctance on the part of one juror will not be fatal to the 
verdict, Lowe v. Morgan, 125 N. C. 301, 34 S. EK. 442. 


§ 1-202. Special controls general.— Where a 
special finding of facts is inconsistent with the 
general verdict, the former controls, and the 
court shall give judgment accordingly. (Rev., s. 
bo2" Code, ¢, 410-"C. CP is, 234- C. S$. 586.) 


Editor’s Note.—It is well settled by the reported cases in 
other states, construing provisions of their codes similar to 
this section, that a general verdict should stand unless the 
special findings are necessarily repugnant to it. To be incon- 
sistent with the general verdict it must appear that the 
special findings are irreconcilable, in a legal sense, with the 
general verdict; and to justify the court in setting aside 
the general verdict on the ground that it is inconsistent with 
such findings the conflict must be clear and irreconcilable. 
See 69 Ohio State Reports 101. In other words the special 
verdict must admit of no rational conclusion which is con- 
sistent with the general verdict. 

See note of Porter v. Western, etc., R. Co., 97 N. C. 66, 
2 S. E. 581, under sec. 1-201, analysis line ‘‘General Con- 
siderations.” 


§ 1-203. Character of, for different actions.—In 
an action for the recovery of specific personal 
property, if the property has not been delivered 
to the plaintiff, or the defendant by.his answer 
claims a return thereof, the jury shall assess the 
value of the property, if their verdict is in favor 
of the plaintiff; or if they find in favor of the de- 
fendant, and that he is entitled to a return there- 
of, they may at the same time assess the dam- 
ages, if any are claimed in the complaint or an- 
swer, which the prevailing party has sustained by 
reason of the detention or taking and withhold- 
ing the property. In every action for the re- 
covery of money only, or specific real property, 
the jury, in their discretion, may render a general 
or special verdict. In all other cases, the court 
may direct the jury to find a special verdict in 
writing, upon all or any of the issues; and in ail 
cases may instruct them, if they render a general 
verdict, to find upon particular questions of fact; 
to be stated in writing, and may direct a written 
finding thereon. The special verdict or finding! 
shall be filed with the clerk, and entered upon the, 
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minutes. (Rev., s. 551; Code, s. 409; C. C. P., s. 
233; C. S. 587.) 


Cross References.—As to the provisional remedy of claim 
land delivery for personal property, see §. 1-472 et seq. As 
to judgment in action for recovery of possession of personal 
property, see § 1-230. 

When Character of the Verdict Discretionary with Jury.— 
The section contains two specific cases in which the jury 
‘may, in their discretion, render either a general or special 
‘verdict, they being for the recovery of, (1) money only or 
\(2) specific real property. In every other case the court may 
insist upon a special verdict upon any or all the issues. 
See Porter v. Western etc., R. Co., 97 N. C. 66, 2 S. E. 581. 
Ed. Note. 
| Injuries to Personal Property in Seizure—In claim and 
delivery, when for any cause judgment cannot be given for 
the recovery of the property in specie, as where pendente lite 
the property was sold under order of the court, judgment 
should be rendered for the recovery of the value of the property 
at the time of the tortious taking, with interest thereon, in 
lieu of damages for deterioration and detention, and for the 
costs. Hall v. Tillman, 110 N. C. 220, 14 §. E. 745, and cases 
there cited. 

Time of Assessment of Damages.—In an action for claim 
and delivery of personal property, when the property cannot 
be redelivered by plaintiff in specie, the value thereof, in 
case of a judgment for the defendant, should be assessed at 
the time of the trial and not at the time of its seizure by the 
sheriff. Holmes v. Godwin, 69 N. C. 467, 468. 

Account and Settlement of Trust Fund.—The court has the 
power under this section, to direct a special finding upon an 
issue in an action for an account and settlement of a trust 
fund, and so also, in all other cases except where the suit 
is for “money only’ or “specific real property.’”? Commis- 
sioners v. Lash, 89 N. C. 159; Porter v. Western, etc., R. 
Co., 97 N. C. 66, 2 S. E. 581. See also, Bean v. Western, 
etc., R., Co., 107 N. C. 731, 742, 12-S. E., 600. 


§ 1-204. Jury to assess damages; counterclaim. 
—When a verdict is found for the plaintiff in an 
action for the recovery of money, or for the de- 
fendant when a counterclaim for the recovery of 
money is established beyond the amount of the 
plaintiff's claim as established, the jury must al- 
so assess the amount of the recovery; they may 
also, under the direction of the court, assess the 
amount of the recovery when the court gives judg- 
ment for the plaintiff on the answer. If a coun- 
terclaim, established at the trial, exceeds the 
plaintiff's demand so established, judgment for 
the defendant must be given for the excess; or if 
it appears that the defendant is entitled to any 
other affirmative relief, judgment must be given 
accordingly. (Rev., s. 553; Code, s. 411; C. C. P., 
s. 235: C. S.588.) 


Editor’s Note.—Great difficulty has been encountered in the 
decision of the question whether an affirmative judgment can 
be given in favor of a defendant upon a counterclaim, the 
amount of which is not within the jurisdiction of the court. 
This section serves as an additional guide-post for the courts 
and its chief purpose would seem to be to carry out the pro- 
visions of the Code to the effect that the superior court 
may render such judgment as is necessary to do justice be- 
tween the parties in administering both law and equity, thus 
placing the decision of this much disputed question in the 
same category with those cases falling within the accepted 
construction of the general provisions of the Code. This be- 
ing the true interpretation of the section, then, as was said 
In 1 N; GC. Law: Rev. 229: 

“These decisions (falling under and bearing on this section) 
fix the rule of practice in North Carolina in accordance with 
the practice declared to exist in other jurisdictions. In a 
court of limited jurisdiction, the defendant may use his de- 
mand as set-off or recoupment to defeat or reduce the plain- 
tiff’s demand, but he cannot obtain an affirmative judgment 
upon his counterclaim, when the amount exceeds the jurisdic- 
tion. In a court of general jurisdiction, judgment may be 
rendered for the excess of defendant’s claim, although no 
original action could have been brought thereon in such 
rourt.”’ (Parentheses and black type supplied.) 

Allowance of “Interest to Date”.—The verdict must be un- 
derstood in connection with the charge, and when it allows 
“interest to date,” it must be taken to intend it, and in 
ponformity with the instruction, and thus the time for which 
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the computation is to be made is rendered definite and cer- 
tain. Greenleaf v. Norfolk, etc., R. Co., 91 N. C. 33, 38. 

Reduction of Verdict.—The trial judge has no power to 
reduce a verdict without the consent of the party in whose 
favor the verdict is rendered, but when the trial judge thinks 
injustice has been done it is his duty to set aside the verdict, 
and he may set it agide as to damages either excessive or 
inadequate. Isley v. Bridge Co., 143 N. C. 51, 55 S. E. 416; 
Shields v. Whitaker, 82 N. C. 516, 523, 

Punitive Damages.—The question of punitive damages is 
one properly to be submitted to the jury as one within their 
discretion, under a proper charge of the law applicable, and 
is not a matter of law for the court. Blow v. Joyner, 156 
Ne) C2 140'472 -S) Be 3192 


§ 1-205. Entry of verdict and judgment.—Upon 
receiving a verdict, the clerk shall make an entry 
in his minutes, specifying the time and place of 
the trial, the names of the jurors and witnesses, 
the verdict, and either the judgment rendered 
thereon or an order that the cause be reserved 
for argument or further consideration. If a dif- 
ferent direction is not given by the court, the 
clerk must enter judgment in conformity with 
the verdict. “(CRev.,s. 554; "Codeéj’s:;, 412-9C Ce Pa 
s. 236; CoS. 589.) 


To Whom Returnable.—The verdict should be returned be- 
fore the presiding judge, Zagier v. Southern Exp. Co., 171 N. 
C. 692, 89 S. E. 43, but by consent of the counsel, the clerk of 
the superior court can represent the judge in taking the ver- 
oie of the jury. Barger Bros. v. Alley, 167 N. C. 362, 83 N. 

Olas 

The discretionary act of the trial judge in rendering judg- 
ment upon a verdict of the jury returned during recess of 
the court without the consent of counsel will not be reviewed 
on appeal when it appears from the finding of the court that 
the jury had not discussed the case before delivering it to 
the clerk, though several had done so thereafter with appel- 
lee’s attorney; that the verdict was agreed to before the 
jurors separated, no improper influence had induced it, and 
the issues were not recorded until after the verdict was 
returned to the judge. Zagier vy. Southern Express Co., 171 
ING C6925 189 *SiBy 43e 

An agreement empowering the judge to sign judgment “‘out 
of terms’ gave him no power after the adjournment of the 
term to hear and pass upon a motion to set the verdict aside. 
Knowles v. Savage, 140 N. C. 372, 374, 52 S. E. 930. 

Verdict Must Be Accepted.—Before a verdict returned into 
open court by a jury is complete, it must be accepted by the 
court for record, and it is the duty of the judge to look after 
the form and substance of a verdict, so as to prevent a doubt- 
ful or insufficient finding from passing into the records. State 
v. Godwin, 138 N. C:. 582,°507S. E.. 277 

Informal and Irregular Verdict—When a jury returns an 
informal, insensible, or a repugnant verdict, or one that is 
not responsive to the issues submitted, they may be directed 
by the court to retire and reconsider the matter and bring 
in a verdict in proper form; but it is incumbent upon the 
judge not even to suggest the alteration of a verdict in sub- 
stance: State v. Godwin, 138 N. C. 582, 50 S. E. 277. 
























§ 1-206. Exceptions.—1. If an exception is taken 
upon the trial, it must be reduced to writing at 
the time with so much of the evidence or subject 
matter as may be material to the exception taken; 
the same must be entered in the judge’s minutes 
and filed with the clerk as a part of the case up- 
on appeal. 


2. If there is error, either in the refusal of the 
judge to grant a prayer for instructions, or in 
granting a prayer, or in his instructions gener- 
ally, the same is deemed excepted to without 
the filing of any formal objections. (Rev., s. 554; 
Code;s412;'C. CC. Ps s, 236; CS. 6904 

I. Exceptions Generally. 

II. Instructions. 
Cross References. 

As to exceptions in case on appeal, see § 1-282. As to in- 
structions generally, see §§ 1-180, 1-181, 1-182. 

I. EXCEPTIONS GENERALLY. 
Exceptions as Condition for Appeal.—See section 1-282 and 
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the notes thereto—analysis line, “Requisites of Case on Ap- 
peal,”’ III. 

Time for Exception.—It is a general rule, applicable alike 
to criminal and civil causes, that exceptions must be taken in 
apt time on the trial, State v. Ballard, 79 N. C. 627, and un- 
less so taken it will be deemed to have been waived. Byrd v. 
Hudson, 113 N. C. 203, 213, 18 S. E. 209. 

It is too late after the trial to make exceptions to the evi- 
dence, remarks of the judge, or other matters occurring during 
the trial, except as to the charge. Alley v. Howell, 141 N. 
e123, 114,,53 S. E..821. 

Where, however, evidence is made incompetent by statute, 
exception thereto may be made after verdict. Broom v. 
Broom, 130 N. C. 562, 41 S. E. 673. 

Taking and Noting.—Under this section, the trial judge is 
not required to take down the exceptions himself, but may 
require the attorneys for the excepting party to prepare them 
in writing. Buckner v. Madison County R. Co., 164 N. C. 
201, 80 S:. E. 225. 

Exception Should be Specific.—Exceptions taken upon the 
trial should be as specific as possible and should point out 
the nature of the error complained of. Williams v. Johnston, 
94 N. C. 633; State v. English, 164 N. C. 497, 498, 80 S. 
E. 72, and cases cited. 

Indefinite Exception.—An indefinite exception will be over- 
ruled. Streator v. Streator, 145 N. C. 337, 9 S. E. 112; Hend- 
ricks v. Ireland, 162 N. C. 523, 77 S. E. 1011. 

A “broadside” exception cannot be entertained on appeal. 
Jackson v. Williams, 152 N. C. 203, 67 S. E. 755; Kelly v. 
Johnson, 135 N. C. 650, 47 S. E. 672. 

Motion for Judgment.—If an answer or reply is insufficient, 
the opposite party may move for judgment, and if the motion 
is refused he can have his exception noted. If he fails to 
do this, the objection is usually waived. Walker v. Scott, 106 
WovG.90, 57; 11 S. BH. 364. 


II. INSTRUCTIONS. 


Editor’s Note.—The courts have given to this provision a 
rather limited interpretation. The phrase ‘‘the refusal to 
grant a prayer for instructions” has been construed as not to 
have for its purpose the elimination of the necessity for 
formal objections. The phrase ‘‘in his instructions generally” 
has been construed to mean to embrace erroneous statements 
of the law, that is, for inherent and apparent error, and not 
to allow the broad wording of this enactment to be used by 
counsel as a method for obtaining a reviewal of every instruc- 
tion given by the trial judge. 

Where Exceptions Taken Orally.—Where the Judge below, 
in instructing the jury, submitted a phase of a question 
which there was no evidence to support, an oral exception to 
the question immediately taken and noted and assigned as 
error for the case on appeal is sufficient to present the matter 
on appeal, though no written instruction on the subject was 
prayed for by the excepting counsel. Lee v. Williams, 112 
mee 51057511, 17S: E. 165. 

Errors in Charge.—An exception taken for the first time in 
the appellant’s assignment of error will not be considered on 
appeal, except under this section as to the charge of the 
court, etc., when it is required that the record show that the 
exception had been duly and properly taken. Brown v. 
Brown, 182 N. C. 42, 108 S. E. 380. 

Errors in the charge of the court, or in granting or refusing 
to grant prayers for instruction, shall be deemed excepted to 
without the filing of any formal objections, if specifically raised 
and properly presented in the case on appeal, prepared and 
tendered in proper time; and when exceptions are taken they 
should be considered and passed upon by the trial court, and 
upon being overruled, made to appear in the record on the 
appeal to the Supreme Court. Secs. 1-278, 1-279, 1-282, and 
this section. Paul v. Burton, 180 N. C. 45, 104 S. E. 37. 
See Rice v. Swannanoa-Berkeley Hotel Co., 209 N. C. 519, 
ian S: EH. 3. 

Exceptions to the Judge’s charge taken for the first time 
after the trial, but set out in the appellant’s case on appeal 
duly tendered or served, are aptly taken under the provisions 
of section 1-282, and this section. And an exception to a pre- 
vious intimation of the judge made upon the trial to the effect 
objected to, is not required. Cherry v. Atlantic Coast Line 
mevco., 186 N. C. 263, 119 S. E. 361. 

Failure to Give Charge Requested.—An omission to give a 
charge to which a party would have been entitled is not 
error, unless the same was requested on the trial and refused. 
Fry v. Currie, 91 N. C. 436. See sec. 1-182. 

Effect of: Failure to Object or Except.—Instructions, the 
giving or refusal of which was not excepted to on the trial, 
and where the attention of the court was not called to any- 
thing objectionable therein, will not be considered on appeal. 
White v. Clark, 82 N. C. 6. 

An assignment of error cannot be considered if it ap- 
pears from the record that neither objection nor exception, 
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as provided by this section, was made at the trial. Sta- 
diem v. Harvell, 208 N. C. 103, 106, 179 S. E. 448. 

Cited in Metropolitan Life Insurance Co. v. Boddie, 196 


N. C. 666, 667, 146 S. E. 598; La Vecchia v. North Carolina 
Joint Stock Land Bank, 218 N. C. 35, 9 S. E. (2d) 489. 


§ 1-207. Motion to set aside—The judge who 
tries the cause may, in his discretion, entertain 
a motion, to be made on his minutes, to set aside 
a verdict and grant a new trial upon exceptions, 
or for insufficient evidence, or for excessive dam- 
ages; but such motion can only be heard at the 
same term at which the trial is had. When the 
motion is heard and decided upon the minutes of 
the judge, and an appeal is taken from the deci- 
sion, a case or exceptions must be settled in the 
usual form, upon which the argument of the ap- 
peal must be had. (Rev., s. 554; Code, s. 412; C. 
C. Pais. 36> CS reer 


Sufficiency, Scope, and Time for Taking Exceptions.—See 
note to sec. 1-206. \ 

Discretion of the Judge.—A motion to set aside a verdict 
as not in conformity with the evidence is addressed to the 
discretion of the trial judge, when the evidence is conflicting, 
and will not be considered on appeal. Hoke vy. Tilley, 174 N. 
C. 658, 94 S. E. 446. 

A discretionary order entered at the term of the trial 
setting aside a verdict as contrary to the weight of the 
evidence is not reviewable, and an appeal therefrom will be 
dismissed in the absence of abuse of discretion. Anderson 
vy. Holland, 209 N. C. 746, 184 S. E. 511. 

The discretion given by this section to the trial judge to 
set aside a verdict, is not an arbitrary one to be capriciously 
exercised, but reasonably with the view to an equitable re- 
sult in the correct administration of justice, and. will not be 
reviewed on appeal except in cases of abuse thereof. Baily 
v. Dibbrell Mineral Co., 183 N. C. 525, 112 S. E. 29. See 
also Strayhorn vy. Fidelity Bank, 203 N. C. 383, 166 S. BE. 
312; Goodman v. Goodman, 201 N. C. 808, 161 S. E. 686; 
Harrison vy. Metropolitan Life Ins. Co., 207 N. C. 487, 177 
Se Ee, 14235 

The trial judge has the discretionary power during the 
term to set aside a verdict as being against the weight and 
credibility of the evidence, and his action in so doing is not 
ordinarily reviewable, but an order setting aside the ver- 
dict on such grounds at a succeeding term of court upon 
a continuance of the defendant’s motion therefor will be 
reversed on appeal where the record shows that the plain- 
tiff did not consent to the continuance and did not waive 
his right to except thereto. Manufacturers’ Finance Accept. 
Corp. v. Jones, 203 N. C. 523, 166 S. E. 504. 

The power of a trial court to set aside a verdict and to 
order a new trial, in its discretion, is inherent, and is nec- 
essary to the proper administration of justice, which is 
after all the function of a court, and is recognized by this 
section; its exercise at any time during the term at which 
the action was tried has been uniformly approved by this 
court. Brantley v. Collie, 205 N. C. 229, 231, 171 S. E. &8. 

The discretionary action of the trial court in setting aside 
a verdict on the issue of damages because excessive or con- 
trary to the weight of the evidence is nat appealable in the 
absence of a denial of some legal right. It is likewise a 
matter of discretion as to whether the verdict should be 
set aside in whole or in part. Hawley vy. Powell, 222 N. C. 
713, 24 S. EB. (2d) 523. 

Same—Reduction of Verdict.—The discretionary power of 
the trial judge to set aside the verdict of the jury for ‘“ex- 
cessive” or “inadequate” damages, does not extend to his 
authority to reduce the verdict and render judgment ac- 
cordingly, unless assented to by the party against whose 
interest it has been done, and without this consent the Su- 
preme Court, on appeal, will direct that the amount of the 


judgment be entered according to the verdict. Hyatt v. 
McCoy, 194 N. C. 760, 140 S. E. 807. 
Where Jury Commits Palpable Error.—When it appears 


from the evidence, the charge of the court, and the verdict, that 
the jury has committed a palpable error in the answer to one 
of the issues, it is the duty of the trial judge to set 
it aside to prevent a miscarriage of justice. Hussey v. 
Atlantic Coast Line R. Co., 183 N. C. 7, 110 S. E. 599. 
Court Not Empowered to Change Verdict.—The trial judge 
has the authority to set aside the verdict of the jury as to 
matters in his sound discretion or as a matter of law, leaving 
the cause at issue, but he may not change the verdict and 
thereupon dismiss the action as a matter of law, the exercise 
of such power being allowed only for want of jurisdiction or 
upon the ground that no cause of action has been sufficiently 
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alieged in the complaint. 
se tbe, oes 

The court under this section has the power to set aside 
the verdict, but none to reverse the answers of the jury. 
Bundy v. Sutton, 207 N. C. 422, 427, 177 S. E. 420. 

While the trial court has the power to set aside a verdict 
when he is of the opinion that it is not supported by the 
evidence or is against the weight of the evidence, under 
this section, he has no power to change or modify a ver- 
dict because in his opinion the jury made an error in com- 
puting the amount returned in their answer, and a new trial 
will be awarded upon appeal from a judgment rendered on 
the verdict as modified by the court. Edwards v. Up- 
church, 212 N. C. 249, 193 S. BE. 19. 

Agreement Made by Attorney for Client.—Where the trial 
judge has announced his decision to set aside a verdict un- 
less the parties should agree in a certain particular, to which 
the plaintiff’s attorney agreed without the consent of his client 
and against her instructions, and the judgment so agreed 
upon has been accordingly entered, the plaintiff may not 
thereafter repudiate the agreement made in her behalf by 
her attorney, and also repudiate the result thereby at- 


Rankin vy. Oates, 183 N. C. 517, 112 


tained, and she is estopped from resisting the entry of 
judgment setting aside the verdict nunc pro tunc. Bizzell 
v. Auto. Tire, etc, Cot, 182 VNioC) 198) 10seiS soo: 


Where Matter Determined Out of Term. — Where the 
losing party moves to set aside a verdict after the trial, 
as within the statutory discretion of the trial judge, and 
the judge intimates he will grant the motion, but the 
parties agree that he may determine the matter out of 
the term, in view of attempting to compromise the disputed 
matter; and not hearing from the parties the judge re- 
news his previous intimation, and sets a time and place 
for hearing, at which one of the parties appears and re- 
fuses the suggestion of the judge as a basis of a just 
settlement, his then setting the verdict aside within his 
reasonable discretion deals with the record as it originally 
stood, and is not abuse of the discretion given him by this 
section. Bailey v. Dibbrell Mineral Co., 183 N. C. 525, 
1124S. B29: 


SUBCHAPTER VIII. JUDGMENT. 


Art. 23. Judgment. 


§ 1-208. Defined—A judgment is either inter- 
locutory or the final determination of the rights of 
the parties in the action. (Rev., s. 555; Code, s. 
pote GG YPs ce. 2162: Crerode) 


Definition of Final Judgment. — 
which decides the case upon its merits without reserva- 
tion for other and future directions of the court. Sanders 
v. May, 173 N. C. 47, 91 S. E. 526; Flemming v. Roberts, 84 N. 
pan 

Definition of Interlocutory Order. — An_ interlocutory 
order or decree is provisional or preliminary only. It does 
not determine the issues joined in the suit, but merely 
directs some further proceedings preparatory to the final 
decree. Johnson v. Robertson, 171 N. C. 194, 88 S. E. 231. 

{t remains in the control of and in the breast of the 
court, and upon good cause shown they may be amended, 
modified, charged or rescinded, as the court may think 
preper. Maxwell v. Blair, 95 N. C. 317, 318. 

Jurisdiction. — It is a well established principle that in 
order that a judgment or decree may be valid and binding, 
the court rendering the same must have jurisdiction both 
of the person and of the subject matter. Wetmore vy. Kar- 
rick, 205 U. S. 141, 27 S. Ct. 434, 51 L. Ed. 745. 

Nature of Judgment. — In its ordinary acceptation, a 
judgment is the conclusion of the law or facts admitted or 
in some way established. Sedbury v. Southern Exp. Co., 
164 N. C. 363, 79 S. E. 286. 

Judgments are the solemn determinations of judges upon 
subjects submitted to them, and the proceedings are re- 
eorded for the purpose of perpetuating them. They are 
the foundation of legal repose. Williams v. Woodhouse, 
Idi N., (Cet 25s8 

A judgment or decree has been defined as an act or 
conclusion of the mind, founded upon a view of all the facts 
and circumstances surrounding the subject as to which 
that conclusion is formed. Steamer Oregon v. Rocca, 18 
How. 570, 15 L. Ed. 515. 

It is the result of the court’s exercise of its jurisdiction, 
or right to hear and determine. Daniels v.,Tearney, 102 
Te0S. 415, 26. 1, Ed. Ags. 

Sanction of Court.—Every judgment should and must 
have the sanction of the court, except in case of consent 
judgments, and those must be entered with its knowledge 
and permission. Branch v. Walker, 92 N. C. 87. 


A judgment is final 
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Relief Granted. — Since the gist of the accepted defini- 
tion of a judgment is ‘‘the final determination of the rights 
of the parties to an action,’ courts are required to recog- 
nize both the legal and equitable rights of the parties, and 
to frame their judgments so as to determine all the rights 
of the parties, equitable as well as legal. Hutchinson v. 
Smith, 68 N. C. 354, 355; Lee v. Pearce, 68 N. C. 77, 80; 
McCown v. Sims, 69 N. C. 159, 161. 

A judgment may grant to the defendant any affirmative 
relief to which he may be entitled. Hutchinson v. Smith, 
OBEN (GC, 13545 0355: 

Judgment as a Contract. — While judgments are some- 
times spoken of as contracts, they are not in reality con- 
tracts, and are never so considered in reference to the clause 
in the federal constitution which forbids that contracts 
should be impaired by state legislation. Mottu v. Davis, 
WSTEN |, C2375 F650 S50 969: 

However, judgments are considered as contracts to distin- 
guish a cause of action thereon from one ex delicto. Moore 
v. Nowell, 94 N. C. 265. 

A judgment for damages, estimated in money, is some- 
times called by text-writers a specialty or contract of rec- 
ord, because it establishes a legal obligation to pay the 
amount recovered, and, by a fiction of law, the promise to 
pay is implied where such legal obligation exists. Louisiana 
v. New -Orleans, °109) Us. Si)'285,° 3. S:.Ct. 211, 27.18 ds 936: 

It is upon this principle that an action in form ex con- 
tractu will lie on a judgment of a court of record. Chitty 
on Contracts 87. Garrison v. New York, 21 Wall. 196, 22 
L. Ed. 612. But this fiction cannot convert a transaction 
wanting the assent of parties into one which necessarily 
implies it. Louisiana v. New Orleans, 109 U. S. 285, 3 S. 
Ctl 17, ly. Bean O30: 

Operation of Judgment In Rem as Passing Title. — A 
condemnation in a proceeding in rem does not necessarily 
exclude all claim to other interests than those which were 
seized. Day v. Micou, 18 Wall. 156, 21 IL. Ed. 860. In ad- 
miralty cases and in revenue cases a condemnation and 
sale generally pass the entire property to the thing con- 
demned and sold. Day v. Micou, 18 Wall. 156, 21 L. Ed. 
393. 

But such is not the case in many proceedings which are 
in rem. Decrees of courts of probate or orphan’s courts 
directing sales for the payment of a decedent’s debt or for 
distribution are proceedings in rem. So are sales under 
attachments or proceedings to foreclose a mortgage in rem. 
In none of these is anything more sold than the estate of 
the decedent, or of the debtor, or of the mortgagor in 
the thing sold. The interests of others are not cut off or af- 
fected. Day v. Micou, 18 Wall. 156, 21 I. Ed. 860. 

Extrinsic Evidence. — Extrinsic evidence to aid in the 
interpretation of a judgment or decree is inadmissible, un- 
less, after reference to the pleadings and proceedings, there 
remains some ambiguity or uncertainty in it. Burthe v. 
Denis, 133: U.S; 514.) 10 (Ss Ct, 535, (S30 mda 7os. 

Cited in Never Fail Land Co. v. Cole, 197 N. C. 452, 
456, 149 S. E. 585; McFetters v. McFetters, 219 N. C. 731, 
734, 14 S. E. (2d) 833. 


§ 1-209. Judgments authorized to be entered by 
clerk; sale of property; continuance pending sale; 
writs of assistance and possession.—The clerks 
of the superior courts are authorized to enter the 
following judgments: (a) All judgments of vol- 
untary nonsuit. (b) All consent judgments. (c) 
In all actions upon notes, bills, bonds, stated ac- 
counts, balances struck, and other evidences of in- 
debtedness within the jurisdiction of the superior 
court. (d) All judgments by default final and 
default and inquiry as are authorized by §§ 
1-211, 1-212, 1-213, and in this section provided. 


(e) In all cases where the clerks of the superior 


court enter judgment by default final upon any 
debt secured by mortgage, deed of trust, condi- 
tional sale contract or other conveyance of any 
kind, either real or personal property, or by a 
pledge of property, the said clerks of the superior 
court are authorized and empowered to order a 
foreclosure of such mortgage, deed of trust, con- 
ditional sale contract, or other conveyance, and 
order a sale of the property so conveyed or pledged 
upon such terms as appear to be just; and the said 
clerks of the superior court shall have all the power 
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and authority now exercised by the judges of the 
superior court to appoint commissioners to make 
such sales, to receive the reports thereof, and to 
confirm the report of sale or to order a resale, 
and to that end they are authorized to continue 
such causes from time to time as may be re- 
quired to complete the sale, and in the final judg- 
ment in said causes they shall order the execution 
and delivery of all necessary deeds and make all 
necessary orders disbursing the funds arising from 
the sale, and may issue writs of assistance and 
possession upon ten days notice to parties in pos- 
session. ‘The commissioners appointed to make 
foreclosure sales, as herein authorized, may pro- 
ceed to advertise such sales immediately after the 
date of entering judgment and order of foreclos- 
ure, unless otherwise provided in said judgment 
and order. 


In any tax foreclosure action pending on March 
15, 1939 or thereafter brought under the provi- 
sions of § 105-414 in which there is filed no 
answer which seeks to prevent entry of judgment 
of sale, the clerk of the superior court may render 
judgment of sale and make all necessary subse- 
quent orders and judgments to the same extent as 
permitted by this section in actions brought to 
foreclose a mortgage. All such judgments and 
orders heretofore rendered or made by a clerk of 
the superior court in such tax foreclosure actions 
are hereby, as to the authority of said clerk, rati- 
fied and confirmed. (1919, c. 156; Ex. Sess. 1921, 


c, 92, s. 12; 1929, cc. 35, 49; 1939, c. 107; 1943, c. 
301, s. 1; C. S. 593.) 


Local Modification.—Vance: 1941, ¢. 139, s. 1. 

Editor’s Note. — The primary object of this section is 
to effect a speedy hearing and determination of uncon- 
tested rights involved in the particular class of actions 
enumerated herein. It was settled even when the section 
provided for a different return day, that this section 
was not repugnant to section 1-89 which purports to apply 
to “all civil actions in the superior court,” and hence the 
general repealing clause of that section did not serve 
to repeal the remedy herein provided for in these specially 
designated cases. The courts, in their endeavor to discover 
the legislative intent, have construed the two sections to- 
gether and section 1-209, although ratified four days prior 
to the amendmen of section 1-89 in 1919, was considered an 
exception to that section and the remedy prescribed re- 
garded as an additional and more speedy method of relief 
in the stated classes of suits. Young v. Davis, 182 N. C. 
200, 108 S. E. 630. 

Prior to the amendment of this section by the Public 
Laws of 1921, the section pertained merely to what is 
now the third class (c); the other classes (a), (b), (d) and 
(e), were added by the act of 1921. See 1 N. C. Law Rev. 16. 

This section was amended twice by the Public Laws 1929. 
Ch. 35 added the last sentence to the first paragraph and 
provided that the amendment should not affect pending 
litigation or vested rights. Ch. 49 inserted the words ‘“‘con- 
ditional sales contract’? in subsection (e). 

The 1939 amendment added the second paragraph. 

The 1943 amendment struck out the words ‘judgments 
coming within the meaning of (a) and (b) may be en- 
tered at any time,’ which formerly appeared at the end 
of subdivision (b) of this section. 

Constitutionality. — This section is not an unconstitutional 
interference with the jurisdiction of the judge of the court, 
as the clerk is a component part of the superior court, and 
the exercise of the power of the judge is recognized and 
preserved by the right of appeal. Thompson v. Dillingham, 
aoe N, C566, 112 S. E. 321. 

An Enabling Act. — This statute is an enabling act and 
does not deprive the superior court in term of its jurisdic- 
tion to render judgments, and the jurisdiction of a judge in 
term to render judgments upon voluntary non-suits, by 
consent of the parties to the action, upon notes, bills, 
bonds, stated accounts, balances struck, or other evidences 
of debt within the jurisdiction of the superior court, is not 
affected by the provisions of this section. The authority 
of the clerk is concurrent with and additional to that of 
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the judge in term. Caldwell v. Caldwell, 189 N. C. 805, 
128 S. E. 329; Hill v. Huffines Hotel Co., 188 N. C. 586, 
125 S. E. 266; Young v. Davis, 182 N. C. 200, 108 S. E. 630, 
1 oN, C; Law Kev. 16,- 282. 

The clerk of the Superior Court has jurisdiction under 
this section to sign a consent judgment in an action even 
while the action is pending before a referee. Weaver v. 
Hampton, 204 N. C. 42, 167 S. E. 484. 

Judgment by Default When Plaintiff Fails to Answer. — 
Where the parties are properly before the court and the 
subject-matter of the action is also jurisdictional in the su- 
perior court, the clerk, having authority under the provi- 
sions of this section, may render a judgment against the 
plaintiff by default for want of a reply to an answer setting 
up affirmative relief. Finger v. Smith, 191 N. C. 818, 133 


pete. 18a: 
Judgment of Voluntary Nonsuit.—While a plaintiff, in 
cases where nothing more than costs can be recovered 


against him, may elect to be nonsuited, the nonsuit must 
be effected by a judgment of the clerk of superior court, 
under this section, or by the judge at term. McFetters v. 
McFetters, 219 N. C. 731, 14 S. B. @d) 833. 

Effect of Judgments Entered by Clerk. — Judgments 
entered by the clerk as authorized by this section, are 
judgments of the superior court, and are of the same force 
and effect, in all respects, as if entered in term and before 
a judge of the superior court. Caldwell v. Caldwell, 199 
N. C. 805, 128 S. E. 329. 

Judgment Entered without Authority May Be Set Aside. 
—A judgment by default final entered by the clerk in an 
instance in which he is without authority to enter such 
judgment is subject to attack, and may be set aside and 
vacated upon motion in the cause. Cook y. Bradsher, 219 
Ne Colpo 12eS 7. (2d) 690: 

Action to Cancel Deed of Trust and Surrender Notes Se- 
cured Thereby.—The clerk of the superior court is given no 
authority to render a judgment by default final for want 
of an answer in an action for the cancellation of a deed of 
trust and for surrender of notes secured thereby upon pay- 
ment by plaintiffs to defendant of the balance claimed by 
plaintiffs to be due upon the notes. Cook y. Bradsher, 
219 Nee Oi 0, tan oak. (2d). 090: 


Appeals from Clerk to Judge. — There is no provision in 
the statute regulating an appeal from a judgment entered 
by the clerk under the authority of the statute upon the 
ground that such judgment is erroneous. It would seem 
that the appeal from such judgment, upon this ground, 
may be taken from the clerk to the judge, as provided by 
the statute for appeals from orders and judgments upon 
other grounds. ‘The proper practice, we think, is for the 
complaining party to except to the judgment, as entered 
by the clerk, and to appeal ‘therefrom to the judge, as in 
other cases provided for in the statute. An appeal wiil 
then lie from the judge of the superior court to the Su- 
preme Court. Caldwell v. Caldwell, 189 N. C. 805, 128 S. 
Bee 329, soz. 

In Ward v. Agrillo, 194 N. C. 321, 139 S. E. 451, cited in 
Howard v. Queen City Coach Co., 211 N. C. 329, 331, 190 
S. E. 478, it was said that in the absence of statutory pro- 
vision to that effect, the resident judge of a judicial dis- 
trict has no jurisdiction to hear and determine an appeal 
from a judgment of the clerk of the Superior Court of any 
county in his district, rendered pursuant to the provisions 
of this section, except when such judge is holding the courts 
of the district by assignment under the statute, or is hold- 
ing a term of court by exchange, or under a special com- 
mission from the Governor. 

Statutory Lien, see notes to sec. 
‘Definite Debt.” 

Stated in Buncombe County vy. Penland, 206 N. C. 299, 
302, 173 S$. FH. 609. 

Cited in Ward v. Agrillo, 194 N. C. 321, 323, 139 S. E. 
451; Standard Supply Co. v. Vance Plumbing, etc., Co., 195 
N. C. 629, 143 S. E. 248; Baker v. Corey, 195 N. C. 299, 
141 S. E. 892; Beaufort County v. Bishop, 216 N. C. 211, 
AUS? B.tea) ozo.) een va Parker, 217 N.C. 378, & Su Be 
(2d) 209. 


1-211,—analysis line 


§ 1-210. Return of execution; order for dis- 
bursement of proceeds.—In all executions issued 
by the clerk of the Superior Court upon judgment 
before the clerk of the Superior Court, under 
§ 1-209, and execution issued thereon, the sheriff 
shall make his return to the clerk of the Su- 
perior Court, who shall make the final order di- 
recting the sheriff to disburse the proceeds re- 
ceived by him under said execution: Provided, 
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that any interested party may appeal to the Su- 
perior Court, where the matter shall be heard de 
novo. (1925, c. 222, s. 1.) 


§ 1-211. By default final—Judgment by default 
final may be had on failure of defendant to an- 
swer— 


1. Where the complaint sets forth one or 
more causes of action, each consisting of the 
breach of an express or implied contract to pay, 
absolutely or upon a contingency, a sum or sums 
of money fixed by the terms of the contract, or 
capable of being ascertained therefrom by com- 
putation. Upon proof of personal service of 
summons, or of service of summons by publi- 
cation, on one or more of the defendants, and 
upon the complaint being verified, judgment 
shall be entered for the amount mentioned in the 
complaint, against the defendant or defendants, or 
against one or more of several defendants. 

2. Where the defendant, by his answer in 
such action, does not deny the plaintiff’s claim, 
but sets up a counterclaim, amounting to less 
than the plaintiff's claim, judgment may be had 
by the plaintiff for the excess of his claim over 
the counterclaim, in like manner in any such 
action, upon the plaintiff’s filing with the court 
a statement admitting the counterclaim, which 
statement must be annexed to and be a part 
of the judgment roll. Or the court miay in its 
discretion, order the pleadings to be so amended 
and the action severed as to entitle the plaintiff 
to judgment upon all of the claims admitted 
over and above the setoff or counterclaim 
pleaded by the defendant; and, upon applica- 
tion of the plaintiff, shall enter judgment for 
the plaintiff for so much of the claim as is ad- 
mitted. The action shall thereupon be con- 
tinued as to subsequent proceedings, as if it 
had been brought for the remainder of the 
claim, and the counterclaim or setoff as pleaded 
by the defendant shall apply thereto. Said re- 
mainder of the claim shall in any event be suf- 
ficient to cover the full amount of the princi- 
pal and interest set up by the defendant in the 
counterclaim or setoff, and an amount in ex- 
cess thereof, if in the discretion of the court 
the same is necessary, the court being empow- 
ered to designate and determine what part of 
the plaintiff's claim shall be held for the sub- 
sequent proceedings herein referred to. 

3. In actions where the service of the sum- 
mons was by publication, the plaintiff may, in 
like manner, apply for judgment, and the court 
must thereupon require proof to be made of 
the demand mentioned in the complaint, and if 
the defendant is not a resident of the state, 
must require the plaintiff or his agent to be 
examined on oath respecting any payments that 
have been made to the plaintiff, or to any one 
for his use on account of such demand, and 
may render judgment for the amount which he 
is entitled to recover. Before rendering judg- 
ment the court may in its discretion require the 
plaintiff to cause to be filed satisfactory secur- 
ity to abide the order of the court touching the 
restitution of any estate or effects which may 
be directed by such judgment to be transferred 
or delivered, or the restitution of any money 
that may be collected under and by virtue of 
said judgment, in case the defendant or his 
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representatives apply and are admitted to defend 
the action, and succeed in such defense. 

4. In actions for the recovery of real prop- 
erty, or for the possession thereof, upon the 
failure of the defendant to file the undertaking 
required by law, or upon failure of his sureties 
to justify according to law, unless the defend- 
ant is excused from giving such undertaking 
before answering. 

5. In actions for the recovery of personal 
property, or for the possession thereof, or to 
have the plaintiff or plaintiffs adjudged the owner 
or owners thereof, if the complaint be verified. 
(Rev 4i5e556s..Code; iss. 13855-3900; CLE are err: 
1870-1, c. 42; 1869-70, c. 193, s. 4; 1919, c. 26; 1929, 
c766;-C1S. 5959) 

I. In General. 

A. Failure to File Answer. 

B. The Complaint. 
II. Nature and Essentials. 

A. Definite Debt. 

B. Service of Summons. 
III. Affirmative Relief by Defendant, 
IV. Real Property. 


V. Personal Property. 
VI. Setting Aside. 


(Counterclaim). 


I. IN GENERAL. 
A. Failure to File Answer. 

Cross Reference.—See also, § 1-209. 

Against State. — It has been held in several instances 
by the U. S. Supreme Court that judgment by default for 
want of appearance may be entered against a state. United 
States v. Girault, 11 How. 22; 13 1. Bd. 587. 

Time to Answer. — As to time for answering, see sec. 
1-89 and the notes thereto. As to time of filing complaint 
and extension thereof, see sec. 1-121 and notes thereto. 

In a suit to set aside certain deeds alleged to be void and 
to declare the plaintiff the owner of the title to lands, a 
judgment by default is regularly entered when the defend- 
ant has failed to file an answer within the statutory time, 
and the summons has been duly served. Jernigan v. Jerni- 
gan, 178 N. C. 84, 100 S. E. 184. 


Where a complaint in an action set 


up two causes 
of action, one for indebtedness due on a note and 
the other for fraudulent conversion of money, the 
court may, where the defendant makes no _  appear- 
ance or defense, enter judgment by default final as to 
the first charge but not as to the second. Stewart v. 


Bryan, 121 N. C. 46, 28 S. E. 18. 

Where Answer Insufficient. — When matters are alleged 
in the complaint to be in the personal knowledge of the 
defendant, an averment in the answer thereto’ that 
he “has no knowledge or information sufficient to form a 
belief as to the truthfulness thereof and, therefore, denies 
the same,’ is insufficient, and judgment can be rendered 
for want of an answer if such allegation goes to the cause 
of action. Streator v. Streator, 145 N. C. 337, 59 S. E. 112. 

Effect of Failure Promptly to Take Judgment by De- 
fault—A failure to take a judgment by default as soon as 
the same is allowable does not work a discontinuance. 
Governor v. Lassiter, 83 N. C. 38. 


B. The Complaint. 

Should Conform to the Complaint. — Judgment by de- 
fault should be so drawn as to be in strict conformity 
with the complaint filed. Currie v. Mining Co., 157 N. C. 
209; °7255F 357),980: 

Complaint Should Be Definite. — A pleader desiring a 
judgment by default must set forth clearly the facts upon 
the admission of which, by failure to answer, he bases his 
right to .relief, that the court may, upon the interpreta- — 
tion of his complaint, adjudge his rights to correspond with 
such facts, for otherwise the judgment would be irregular. 


Currie v. Mining and Milling Co., 157 N. C. 209, 72 S. 
E. 980. | 
Court Must Construe Complaint. — Upon motion made 


before the clerk to set aside a judgment by default final — 
for the want of an answer, under this section, and also 
heard on appeal in the superior court, the failure of the © 
defendant to have filed his answer only admits the truth 

of the facts alleged in the complaint, leaving the court to — 
construe the complaint to ascertain if the facts alleged are 

sufficient to sustain the judgment, and if not, the judg: — 


ment will be set aside. Beard yv. Sovereign Lodge, 184 N. 
Co1b4, 113 6S Ts. 661. 


ol 
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New Parties. — Where a complaint was filed against the 
defendant, and in the progress of the action another party 
defendant is brought in, the complaint must be amended 
or another complaint filed as to him, unless he waive his 
right to the same by answering the original complaint. 
Vass v. Building, etc., Ass’n., 91 N. C. 55. If no complaint 
is filed as to such new parties the judgment is irregular 
and may be set aside. Id. 

Verification of Complaint Essential — A complaint 
which is not verified as required by statute is insufficient 
and must be regarded as unverified, upon which a final 
judgment by default can not be rendered, for it is only 
proper to render a fina! judgment when the complaint is 
verified. Witt v. Long, 93 N. C. 388. 

Same — Substantial Compliance Sufacient. — While it 
is essential that the complaint be verified it is not neces- 
sary that it be subscribed by the party making it, and a 
substantial compliance is sufficient, and meets the require- 
ments when it appears that the plaintiff swore to the com- 
plaint before an officer authorized to administer oaths. 
Currie v. Mining Co., 157 N. C. 209, 72 S. E. 980; Miller 
meet. 16a Ni Crd 77 Si 8. 952: 

Same—Where Complaint Improperly Verified. — Where 
a properly verified complaint would entitle a plaintiff to 
a judgment final, for want of an answer, if the complaint 
is not properly verified, the judgment should be by de- 
fault and inquiry. Cole v. Boyd, 125 N. C. 496, 34 S. E. 
557. 

Breach of Contract.—In order to authorize a judgment by 
default final in an action based on the contract the com- 
plaint must set forth not only the agreement of the parties, 
but the alleged breach, so that the court may determine 
whether the action as stated can be maintained. Baker v. 
Corey, 195 N. C. 299, 141 S. E. 892. 


II, NATURE AND ESSENTIALS. 


A. Definite Debt. 


Editor’s Note. — This section, authorizing the clerk to 
enter judgment in all cases where the defendant fails to 
ans er, carries out the general intent of the _ statute, 
namely, to effect a speedy settlement of the controversies 
in litigation. ‘To warrant the granting of a judgment by 
default final the debt must be definite; when it is for an 
unascertained amount, the judgment is by default and in- 
quiry, the case going up to the term for the inquiry. See 
aN. C.. Law Rev. 17. 

Express Promise to Pay.—When personal service on the 
defendant has been properly made, a judgment by default 
for want of an answer may be obtained, if the complaint 
alleges an express promise to pay a sum due. Currie ve 
Mining and Milling Co., 157 N. C. 209, 72 S. E. 980. 

Implied Promise to Pay. — Where the allegation is of a 
sum certain expended for the benefit of the defendant and 
therefore upon an implied promise to repay, and the com- 
plaint is verified and no answer filed, the judgment is 
properly by default final. Cowles v. Cowles, 121 N. C. 
272,128 S. Ey. 476. 

Same — Goods Sold and Delivered. — Where the action 
is on an implied contract to pay for goods sold and de- 
livered the judgment rendered should be by default and 
inquiry and not by default final. Jeffries v. Aaron, 120 
merc, 167, 26 S. EB. 696. 

On Note. — A judgment by default on a note for the 
payment of money only, against one who fails to appear 
and answer the complaint, is regular in all respects. 
Morehead Banking Co. v. Duke, 121 N. C. 110, 28 S. E. 191. 

Failure to Allege Promise to Pay. — Where the com- 
plaint only alleges the value of the goods sold without also 
alleging a promise to pay, upon a failure to answer, the 
judgment should be by default and inquiry. Hartman v. 
Farrier, 95 N. C. 177, 178. 


Damages Must Be Certain. — When the amount of the 
debt is precise and final by the agreement of the parties, 
or can be rendered certain by mere computation, there is 
no need of proof, as the judgment by default admits the 
claim. Adrian v. Jackson, 75 N. C. 536, 539. 


Same—Breach of an Official Bond.—In an action on an 
official bond, on failure of a defendant to answer, a judg- 
ment entered against him on default cannot be final since 
the action is not for the breach of an express or implied 
contract to pay a definite sum of money. Battle v. Baird, 
ais N.C. 854,. 24 S. E. 668. 

Same—Bail Bond. — A judgment by default final for 
want of an answer in a suit upon a bail bond cannot be 
Sustained. It should be by default and inquiry. Roulhac 
v. Miller, 909 N. C. 175. 

Sum Certain or Computable.—A judgment by default final 
is irregularly entered upon a pleading that does not al- 
lege a sum certain or computable, due upon contract, ex- 
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press or implied. Byerly y. Acceptance Corporation, 196 
ING (Ge Gab. 1450'S. 6236: 

Express Promise to Pay.—If the verified complaint al- 
leges a breach of an express promise to pay absolutely a 
definite sum of money particularly specified for valuable 
consideration, judgment by default final is proper. Stand- 
ard Supply Co. vy. Vance Plumbing, etc., Co., 195 N. C. 
629, 143 S. E. 248. 

Goods Sold and Delivered——A judgment by default final 
is irregular when rendered for the want of an answer filed 
in an action upon contract for goods sold and delivered 
when the alleged cause, as appearing from the complaint, 
1s not upon an expressed contract, but for the reasonable 
value of the goods, in which event a judgment by default 
and inquiry is the proper one, unless it is made to appear 
that the defendant has by his acts or conduct or in some 
recognized legal way admitted owing the amount in suit. 
Standard Supply Co. v. Vance Plumbing, etc., Co., 195 N. 
iC, . 629; *143 (Si) pane 

Gocds Sold under Consignment.—In an action to recover 
for goods sold under consignment upon allegations that the 
purchaser failed to properly account and that he was guilty 
of fraudulent misappropriation, plaintiff is not entitled to 
judgment by default final upon failure of answer, but only 
to judgment by default and inquiry. Chozen Confections 
v. Johnson, 218 N. C. 500, 11 S. E. (2d) 472. 

Action to Cancel Deed of Trust and Surrender Notes Se- 
cured Thereby.—The clerk of the superior court is given 
no authority to render a judgment by default final for 
want of an answer in an action for the cancellation of a 
deed of trust and for surrender of notes secured thereby 
upon payment by plaintiffs to defendant of the balance 
claimed by plaintiffs to be due upon the notes, Cook y. 
Bradsher, 219 N. C. 10, 12 S. EB. (2d) 690. 

Services Rendered Decedent.—In order for the plaintiff 
to be entitled to a judgment by default final upon the com- 
plaint for the want of an answer in his action to recover 
from the estate of the deceased for services rendered be- 
fore her death, in taking care of and providing a support 
for her, at her request and promise to pay for them, there 
must have been a definite price fixed upon and understood 
and agreed to by both of the parties; and where the com- 
plaint alleges merely an estimate by the parties of a rea- 
sonable price to be paid for such services it supports a 
judgment by default and inquiry only. Baker vy. Corey, 
195 New Gs 299' 1418S 0 A802: 


Where Complaint States More than One Cause of Action. 
—Where a complaint states two or more causes of action 
arising from the same default, and any one is sufficient 
to uphold a judgment by default final for the want of an 
answer, which has been entered in the due course of prac- 
tice of the courts, such judgment will be upheld. Bost- 
wick & Bros. v. Laurinburg R. Co., 179 N. C. 485, 102 S. 
E. 882. 

Same—Separate Notes Sued on in Same Complaint. — 
Where two notes are set out in the complaint, each being 
used as a separate cause of action, and no defense is in- 
terposed as to one, it is error to refuse judgment as to 
this one, and from such refusal, since it is a denial of a 
substantial right, an appeal may be taken. Curran vy. Kerch- 
ner,1 117 N.C. 264.265 5230S. Biv l77. 


Where Complaint Sets up Matter Constituting Statutory 
Lien. — Where the complaint declares upon a contract and 
alleges damages for its breach in a sum certain, and sets 
up matters that would constitute a statutory lien upon 
the subject-matter of the contract, the clerk of the court, 
under the provisions of our statute, has authority to render 
judgment by default for the want of an answer in the 
specific amount demanded, and to declare and enforce the 
lien (sections 1-209, 1-211), and issue an execution there- 
under, and order a distribution of the funds so received. 
Cryey var Stoltzwl193. Ni. Gy 802) 138 °S, Fy... 167. 


B. Service of Summons. 


As to summons generally, see secs. 1-88 et seq. 

Necessity for Service of Summons. — As in the case of 
judgments and decrees generally it is essential to the ren- 
dition of a valid decree pro confesso, for failure to appear, 
that the court shall have acquired jurisdiction of the de- 
fendant by due service of sufficient process. Thomson y. 
Wooster, 114 U. S. 104, 5 S. Ct. 788, 29 L. Ed. 105. 

Judgments by default form no exception to the general 
rule that in order to render a valid judgment or decree 
a court must have jurisdiction of the person as well as of 
the subject matter, and it is essential that jurisdiction of 
the person shall have been obtained by the due service of 
process. Wetmore v. Karrick, 205 U. S. 141, 27 S. Ct. 
434, 51 I. Ed. 745. 

When Personal Service Required. — Where a personal 


[ 249 ] 


§ 1-212 CH. 4, 


judgment is sought against a defendant it is essential that 
personal service of summons be made on him. Currie y. 
Mining Co., 157 N. C. 209, 72 S. E. 980. 

Charged with Notice. — Notice to the adverse party of 
a motion in term for a judgment by default for the want 
of an answer is not necessary, for in legal contemplation 
the defendant is in court by service of a summons and is— 
charged with notice of whatever action the court takes 
during the pendency of the suit. Reynolds v. Greensboro 
Boiler, etc., Co.,.153) N.C. 342, 69° S. EH. 248; Jernigan’ v. 
Jernigan, 178 N. C. 84, 100 S. E. 184. 

Judgment Void Where No Process Had. — Where there 
is no service of process the court has no jurisdiction and 
its judgment is void. Bank vy. Wilson, 80 N. C. 200; 
Stancill v. Gay, 92 N. C. 455, 462. 


III. AFFIRMATIVE RELIEF BY DEFENDANT. 


Judgment by Default Not Allowed Where Court Per- 
mits Formal Denial. — The defendant is not entitled to 
judgment by default on his counterclaim where the couzt 
in the exercise of its discretion allows a formal denial to 
be entered. ‘Tillinghast Co. v. Cotton Mills, 143 N. C. 268, 
55 S. E. 621; Bernhardt v. Dutton, 146 N. C. 206, 59 S. 
E. 651. 

IV. REAL PROPERTY. 


Recovery of the Property Sought. — Where in an action 
to recover land, the defendant fails to file, or is not excused 
from filing the required bond, a judgment by default may 
be entered; and this is true even if there has been a failure 
to file an answer arising from excusable neglect. Vick v. 
Baker, 122 N. C. 98, 100, 29 S. E. 64. 

Possession of the Property. — In an action to recover 
possession of land, where the defendant fails to file an answer 
or the required bond, and does not ask leave to answer 
without giving bond until the time for answering has ex- 
pired, it is proper to enter judgment by default. Jones v. 
Best, 121 N. Cy 154) 2855.08.37. 

Where a tenant is joined with his landlord as co-defend- 
ant, and the tenant fails to give the required undertaking, 
judgment may be entered against him. Harkey v. Hous- 
FOU ODEN Ganloz. 

Time of Filing. — The trial judge, in his discretion, may 
permit a defendant at the trial to file the required bond. 
Carraway v. Stancill, 137 N. C. 472, 49 S. E. 957. 


Notice. — Upon the failure of the defendant to file the 
necessary bond, it is error to strike out his answer and 
enter judgment by default without due notice and an op- 
portunity to show cause. Cooper v. Warlick, 109 N. C. 
672, 14 S. E. 106. See also, McMillan v. Baker, 92 NouG 
Toile 

Waiver of Bond. — The bond required of the defendant 
is for the benefit of the plaintiff and he can waive it, and 
will be deemed to have done so, if he allows a number of 
terms of court to pass without demanding it. If not 
waived entirely, it is waived until demanded. McMillan v. 
Baker, 92 N. C. 111. ; 

Failure to “Justify” Bond. — A failure to file a “justi- 
fied” bond, as is required, does not necessarily avoid the 
bond, but it is a defect which may be cured by waiver. 
Becton v. Dunn, 137 N. C. 559, 560, 50 S. EH. 289. 


V. PERSONAL PROPERTY. 
Editor’s Note.—The Act of 1929 added subsection 5. 


VI. SETTING ASIDE. 


Meritorious Defense.—A judgment by default final for 
want of an answer, when it is made to appear on appeal 
that one by default and inquiry should have been entered, 
is an irregular judgment, but on defendant’s motion to set 
aside, he must show a meritorius defense. Baker v. Corey, 
195 N. C. 299, 141 S. E. 892; Standard Supply Co. v. Vance 
Plumbing, etce., Co. 195 N. C. 629, 143 Ss. E. 248. 

Remand for Determination of Question.—Where on appeal 
from the setting aside an irregular judgment of default final 
it does not appear that the question of a meritorious defense 
was considered or passed upon, and that the movent in- 
tended to allege one, the case will be remanded for the 
determination of this question as to whether the defendant 
has such meritorious defense as calls for the vacating of 
the judgment. Baker v. Corey, 195 N. C.. 299)" 141" Sa. 
892. 


§ 1-212. By default and inquiry.—In all other 
actions, except those mentioned in § 1-211, when 
the defendant fails to answer and upon a like 
proof, judgment by default and inquiry may be 
had, and inquiry shall be executed at the next suc- 
ceeding term. .I1f the taking of an intricate or long 
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account is necessary to execute properly the in- 
quiry, the court, at the return term, may order the 
account to be taken by the clerk of the court or 
some other fit person, and the referee shall make 
his report at the next succeeding term; in all other 
cases the inquiry shall be executed by a jury, un- 
less by consent the court is to try the facts as 


well as the law. (Rev., s. 557; Code, s. 386; C. S. 
596.) 


Cross References.—See 
1-211. 

Editor’s Note. — This 
of a ‘“‘residuary clause,” 


also, § 1-209. See note under § 
section is somewhat in the nature 


the provisions of which are appli- 


cable to all those classes of cases not falling within the pro- 
visions of section 1-211. The same purpose found in 
section 1-211 is likewise embodied in this section, al- 
though the procedure herein provided is more time-con- 
suming since it is necessary in these cases to determine, 
by way of inquiry, the respective rights of the parties and, 
more particularly the precise amount of recovery the 
one is entitled to receive. 

Nature in General. — “A judgment by default is one 


thing; a judgment by default and inquiry consists of two 
things. There are two kinds of judgments by default—one 
final, the other interlocutory. In actions sounding in dam- 
ages the interlocutory judgment, which is rendered for 
want of an answer, is an admission or confession of the 
cause of action; and there follows a wiit of inquiry by 
means of which the damages are to be assessed.’ (Black 
type by the Court.) Junge v. MacKnight, 137 N. C. 285, 
288, 49 S. E. 474. See also Bowie v. Tucker, 206 N. C. 56, 
173 S. E. 28, also referring to sections 1-209 to 1-211. 

A judgment by default and inquiry for the want of an 
answer establishes the cause of action and leaves the 
question of the amount of damages open to the inquiry. 
Farmer-Cole Plumbing Co. v. Wilson Hotel Co., 168 N. C. 
577, 84 S. E. 1008; Armstrong v. Ashbury, 170 N. C. 160, 
86 S. E. 1038; but the burden of proving any damages be- 
yond such as are nominal still rests upon the plaintiff. 
Hill v. Hotel Co., 188 N. C. 586, 125 S. E. 266. 

A judgment by default and inquiry is conclusive that the 
plaintiff has a cause of action and entitles him to nominal 
damages without further proof. Foster v. Hyman, 197 N. 
CG) 189;7 148 Ss" B36: 

A judgment by default final as authorized by § 1-211, is 
different in effect and result from a judgment by default 
and inquiry as authorized by this section. The former 
establishes the allegations of the complaint and concludes 
by way of estoppel, while the latter “establishes a right 
of action in the plaintiff of the kind stated in the com- 
plaint” the precise character and extent of which remain 
to be determined by a hearing in damages and final judg- 
ment thereon. DeHoff v. Black, 206 N. C. 687, 689, 175 
Soe ees, 79 

Where Action Sounds in Damages. — In an action sound- 
ing-in damages, for an unliquidated money demand, the 
judgment should be by default and inquiry. Moore vy. 
Mitchell, 61 N. C. 304. 

In actions sounding in damages, as in assumpsit, cove- 
nant and trespass, a judgment by default is only inter- 
locutory, and the amount of damages must be ascer- 
tained by a jury. But in actions not sounding in damage 
it is held, that if the plaintiff’s claim for damages is pre- 
cise and final by the agreement of the parties, or can be 
rendered certain by mere computation, there is no need of 
proof, as the judgment by default admits the claim. An 
inquiry is necessary only where the claim is uncertain. 
Adrian v. Jackson, 75 N. C. 536, 539, cited in note in 20 
TR Aes, Nas ss) oe 

Where a complaint has been properly filed showing a 
right of action for unliquidated damages, a judgment by 
default and inquiry establishes plaintiff’s right of action 
and that he is entitled at least to nominal damages. And 
in this State it is further held that such a judgment con- 
cludes on all issuable facts properly pleaded and that evi- 
dence in bar of plaintiff’s right of action is not admissible 
on the inquiry as to damages. DeHoff vy. Black, 206 N. 
Cuyn687; “689, PA75 Sie Ee P79: 

Action on Official Bond. — See note of Battle y. Baird, 
118 N. C. 854, 24 S. E. 668. Section 1-211,—Analysis Line, 
“Definite Debt.” 

Action on Contract for Goods Sold and Delivered. — See 
note of Jeffries v. Aaron, 120 N. C. 167, 26 S. E. 496, Sec- 
tion 1-211,—Analysis Line, ‘Definite Debt.’ 

Where Amount Cannot Be Ascertained by Computation. 
—Where it appears that the amount of the final judgment 
on default of answer could not be ascertained by computa- 
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tion or be fixed by the terms of the contract sued on, it superior court and be 


is proper to enter judgment by default and inquiry. Skin- 
merave verty..107 WN. C.. 103;.12.S. E. 118. 

Time of the Inquiry. — An inquiry as to damages can- 
not be executed at the same term or that at which judg- 
ment by default is rendered, unless it is expressly allowed 
by statute. Brown v. Rinehart, 112 N. C. 772, 774, 16 S. E. 
840. 

Where it appears on appeal that tne inquiry was made at 
tne same term the cause will be remanded so that the in- 
quiry may be made as this section provides. And this is 
true although the defendant was in the courtroom and did 
not except to the inquiry or to the submission of the issues 
there in the capacity of a witness for plaintiff. As to whether 
a party may waive this provision of the statute, quaere? 
Foster v. Hyman, 197 N. C. 189, 148 S. E. 36. 

Cited in Ward & Ward v. Agrillo, 196 N. C. 95, 96, 144 S. 
E. 697. 

§ 1-213. By default for defendant.—lIf the answer 
contains a statement of new matter constituting a 
counterclaim, and the plaintiff fails to reply or de- 
mur thereto, the defendant may move for such 
judgment as ne is entitied to upon such statement; 
and if the case requires it, an order for an inquiry 
of damages by a jury may be made. (Rev.,, s. 
meas. Code, s..249;.C..C.P.,-s..106; C.S. 597.) 

Editor’s Note. — In the dissenting opinion by Walker, J., 
in Wilmington v. Bryan, 141 N. C. 666, 682, 54 S. BE. 543, 
it is intimated that in view of the fact that the section does 
not expressly make provision for the defendant taking 
judgment for the excess of his counterclaim, as is the case 
of the plaintiff whose claim exceeds the defendant’s count- 
erclaim, it is contemplated that there be rendered a sepa- 
rate judgment for the respective claims of the parties. 
But there was an inclination to construe the section so as 
to conform with the general spirit of the code that all 
controversies should be settled in one action and as far as 
possible by one judgment. 

Section Applicable Only Where Affirmative Relief Sought. 
—It is only when a counterclaim is relied on as grounds 
for substantial relief that the plaintiff’s failure to reply 
may afford grounds for a judgment for want of a replica- 
tion, but not when the matter constitutes a defense to the 
action merely. Barnhardt v. Smith, 86 N. C. 473, 483. 

Where Defendant’s Counterclaim Unanswered. — Where 
the defendant seeks substantial relief in his answer, by 
way of counterclaim, and the plaintiff fails to reply (or 
demur) thereto in apt time, the defendant is entitled to 
judgment for such relief as the facts therein set forth may 
warrant. Dempsey v. Rhodes, 93 N. C. 120, 127, and the 
defendant is entitled to judgment even though the objec- 
tion to his counterclaim would have been granted if it had 
been made in apt time and form. Rountree vy. Britt, 94 
Nec, 5 104. 

Where in an action in which defendants set up a counter- 
claim, the plaintiff failed to reply thereto, and the defend- 
ants failed to except to a refusal of their motion for judg~- 
ment by default, it was held, that the defendants had 
waived the right to judgment on their counterclaim jor 
failure to except. Faucette v. Tudden, 117 N. C. 170, 171, 
msg. FE. 173. 

Recovery by Administrator Prior to That on Defendant’s 
Counterclaim. — Where an administrator recovers judg- 
ment upon his cause of action, and the defendant also upon 
his counterclaim, the former is entitled to an execution for 
the entire amount of his recovery; but the execution on 
the defendant’s judgment will be stayed until it is ascer- 
tained what amount of the assets of the estate of the in- 
testate is applicable thereto. Rountree v. Britt, 94 N. C. 
104. 

Cited in Standard Supply Co. v. Vance Plumbing, etc., 
Co., 195 N. C. 629, 143 S. E. 248; Baker v. Corey, 195 N. C. 
299, 141 S. E. 892; Bowie v. Tucker. 206 N. C. 56, 58, 173 
S E. 28. 


§ 1-214. Judgment by default where no answer 
filed; record; force; docket.—If no answer is filed, 
the plaintiff shall be entitled to judgment by de- 
fault final or default and inquiry as authorized by 
§§ 1-211, 1-212, and 1-213, and all present or 
future amendments of the said sections; and 
all judgments by default final shall be duly re 
corded by the clerk and be docketed and indexed 
in the same manner as judgments rendered in term, 
and in all respects be and become judgments of the 
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of the same force and effect 
as if rendered in term and before a judge of the 
superior court; and in all cases of judgment by 
default and inquiry rendered by the clerk, the clerk 
shall docket the case in the superior court at term 
time for trial upon the issues raised before a jury, 
or otherwise, as provided by law, and all judg- 
ments by default and inquiry shall be of the same 
force and effect as if rendered in term and before 
a judge of the superior court. (Ex. Sess., 1921; c! 
92,;'s. 9; Cor Sersorta):) 


Cited in Earle v. Earle, 198 N. C. 411, 151 S. E. 884: 
Cook v. Bradsher, 219 N. C. 10, 12 S. E. (2d) 690. 


§ 1-215. Time for rendering judgments and or- 
ders.—Judgments and orders may be rendered 
by the clerk on any day of the week except Sun- 
days. All judgments rendered by the clerk in 
any county on the same day and docketed on that 
day, or within ten days thereafter, are held and 
deemed to have been rendered and docketed on 
the same day for the purpose only of establishing 
equal priority as among such judgments. In a 
special proceeding, the clerk may enter any judg- 
ment or order, either interlocutory or final, and 
confirm any sale on any day of the week except 
Sundays. (Ex. Sess. 1921, c. 92, gs. 10; 1923, c. 
68; 1943, c. 301, s. 2; C. S. 597(b).) 

Local Modification —Vance: 1941, c. 139, s. 2. 

Editor’s Note.—Prior to the 1943 amendment, which made 
this section applicable to orders, judgments were required 
to be entered by the clerk on Mondays. 

Cross References.—As to judgments zuthorized 
tered by clerk, see § 1-209. As to validation 
deeds and judgments made after foreclosure of mortgages 
and deeds of trust wherein confirmation of sale was made 


on a day other than the first or third Monday of the month, 
see § 45-31. 


to be en- 
of certain 


§ 1-215.1. Judgments or orders not rendered on 
Mondays validated.—In any caSe where, prior to 
the ratification of this section, any judgment or 
order, required to be rendered or signed on Mon- 
day, has been réndered or signed by any clerk of 
the superior court on any day other than Monday, 
such judgment or order is hereby declared to be 
valid and of the same force and effect as if the 
day on which it was signed or rendered had been 
a Monday; and any conveyance executed by any 
commissioner or other person authorized to make 
a conveyance in any action or special proceeding 
where the appointment of the commissioner or 
other person, the order of sale, the order of re- 
sale, or the confirmation of sale was made on a 
day other than Monday, is hereby declared to 
be valid and to have the same force and effect as 
if the day on which such judgment or order was 
rendered had been a Monday. (1943, c. 301, s. 4.) 

Editor’s Note——The act from which this section derives 
was ratified February 26, 1943. 

§ 1-216: 
Sale Cassi 





Repealed by Session Laws 1943, c. 


§ 1-217. Certain default judgments validated,— 
In every case where, prior to the first day of 
January, one thousand nine hundred and twenty- 
seven, a judgment by default final has been en- 
tered by the clerk of the Superior Court of any 
county in this state on a day other than Monday, 
contrary to §§ 1-215 and 1-216, such judgment 
shall be deemed to have been entered as of the 
first Monday immediately following the default 
and is hereby to all intents and purposes validated; 
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provided, however, nothing in this section shall be 
construed to affect the rights of any interested 
party, as provided in section 1-220 other than for 
irregularity as to date of entry of the judgment by 
the clerk of the court. (1927, c. 187.) 


§ 1-217.1. Judgments based on summons er- 
roneously designated alias or pluries validated— 
In all civil actions and special proceedings where 
the defendants were served with summons and 
judgment thereafter entered, or any final decree 
made, the said judgments or decrees shall not be 
invalidated by reason of the fact that the sum- 
mons, although designated an alias or pluries 
summons, was not actually such: Provided, that 
this section shall not apply where the first sum- 
mons was issued more than five years preceding 
March 6, 1943. (1943, c, 532.) 


§ 1-218. Rendered in vacation; confirmation of 
judicial sales——In all cases where the superior 
court in vacation has jurisdiction, and all of the 
parties unite in the proceedings, they may apply 
for relief to the superior court in vacation, or in 
term time, at their election. 

Sales made by receivers or commissioners ap- 
pointed by the superior court, unless governed 
by the provisions of § 45-28, as amended, may 
after ten days from the date of sale, in the absence 
of objection or raise in bid, be confirmed, or in 
case of objection or raise in bid, resales may be 
ordered, without notice, in chambers in any county 
in the judicial district, in which the proceedings 
are pending, by the resident judge or the judge 
holding the courts of said district; but this shall 
not diminish the power of the court in term time 
to act in such matters as now provided by law 
where no order has been made under this section. 
(Reéy,,°S:2559; Code, 6. 330;21871-o op oo7 ce 
361;1'C, .S.-598.) 


Cross References.—As to jurisdiction, in vacation and at 
term, see § 7-65. As to appeal from decision of utilities 
commissioner, at term or in vacation, see §§ 62-20, 62-22, As 
to relief in mandamus, at term or in vacation, see § 1-513, 

For corresponding sections to the second paragraph of this 
section, see also, §§ 1-404, 1-506, 55-154, 45-28, 46-45. 

Editor’s Note.—The 1937 amendment added the second 
paragraph of this section. 

For article discussing effect of amendment, see 15 N. C. 
Law Rev. 338. 

Judgment May Be Taken out of Term by Consent. — By 
consent of the counsel of both sides, a judgment may be 
entered in vacation. Westhall v. Hoyle, 141 N. C. 337, 53 
S. E. 863, and cases cited. 

Amendment of Judgment after Adjournment without 
Consent Invalid. — An amendment of a judgment made by 
a judge after the last session of the court, in his room at 
a hotel, without the consent, and in the absence of the op- 
posing counsel, is invalid. Hinton v. Insurance Co., 116 
Ne Ceo" lesa by 2201: 

Resale.—Where a commissioner, appointed to hold a fore- 
closure sale, advertises and sells the property in conform- 
ity with the order, but reports that the last and highest 
bid is less than the value of the property and recommends 
a resale, and the clerk orders a resale, the judge of the su- 
perior court, upon the appeal of one of the trustees from 
the order of the clerk, has jurisdiction to hear and deter- 
mine the matter and order a resale at chambers while hold- 
ing a criminal term of court in the county. Harriss v. 
Hughes, 220 N. C. 473, 17 S. E. (2d) 679. 

Cited in Edmundson vy. Edmundson, 222 N. C. 181, 22 S. 
E. (2d) 576. 


§ 1-219. On frivolous pleading.—If a demurrer, 
answer or reply is frivolous, the party prejudiced 
thereby may apply to the court or judge for judg- 
ment thereon, which may be given accordingly. 
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(Reye's: 560; Codes. 3883.C C) Pais cise Cus, 
599.) 


Cross References.—As to sham or irrelevant defenses, 
stricken out on motion, see § 1-126. As to irrelevant or 
redundant matter in pleading, stricken on motion, see §$ 
1-153. 

Purpose of the Section. — The main object of this sec- 
tion is to prevent the rights of one of the parties from 
being prejudiced by the impertinent and unwarranted 
pleadings of the other, and to accomplish this result the 
provision of the section, when brought into operation, 
simply sets the demurrer (or answer) aside, and leaves the 
party prejudiced by it to obtain his judgment as if it had 
not been filed. Shinner v. Terry, 107 N. C. 103, 12 S. E. 
118. 

Nature of Frivolous Answer. — A frivolous answer, en- 
titling the plaintiff to a judgment on the pleadings, is one 
which is manifestly impertinent, as alleging matters which 
do not affect the plaintiff’s right to recover. Dail & Bros. 
v. Harper, 83 N:. C..5, 8. 

When the answer is filed in good faith, and the matter 
of it is not manifestly impertinent, the defendant is en- 
titled to have the facts alleged therein admitted by de- 
murrer or passed on by the jury. Dail & Bros. v. Harper, 
SSEN Cals 

Its Bad Character Should Be Apparent. — An answer 
should never be held frivolous unless it is so clearly and 
palpably bad as to require no argument or illustration to 
show its character. Hull Co. v. Carter, 83 N. C. 249. 

Manner of Objecting. — On the refusal of the court to 
hold the answer frivolous, no appeal lies, but the plaintiffs 
should have their exception noted in the record, and if 
they should lose their case at the trial term the exception 
would then come up on appeal from the final judgment, 
or by motion for judgment non obstante veredicto. Wal- 
ters v. Starnes, 118 N. C. 842, 24 S. E. 713; Joyner v. Rob- 
Gets: 112) Noy Coli e113 16S ol Ze Abbott v. Hancock, 
AZ3INS (CL E89F S0seol (Sa Eiy 27ls 

Judgment on Frivolous Answer.—When the complaint in 
an action on a note is verified, judgment may be rendered 
on a frivolous answer. Bank v. Pearson, 119 N. C. 494, 
2OWiS, ees 405 

Nature of Frivolous Demurrer. — A demurrer is not 
frivolous that raises a question fit for consideration or dis- 


cussion. New Bern Banking Co. v. Duffy, 156 N. C. 83, 
dae) Fy. 963 ; 
Relief. — When a demurrer to the complaint is frivolous, 


the plaintiff is entitled to judgment by default, unless the 
trial court is of the opinion that in the exercise of a dis- 
cretion the facts justify permission to answer over. Mor- 
gan v. Harris, 141% N.C 358, 54 S.-H. 381. 

Cited in Shuford v. Narurccet, 198, N. C25, 150 Si bes Glss 


§ 1-220. Mistake, surprise, excusable neglect.— 
The judge shall, upon such terms as may be just, 
at any time within one year after notice thereof, 
relieve a party from a judgment, order, verdict or 
other proceeding taken against him through his 
mistake, inadvertence, surprise, or excusable neg- 
lect, and may supply an omission in any proceed- 
ing. The clerk may hear and pass upon motions 
to set aside judgments rendered by hiin, whether 
for irregularity or under this section, and an ap- 
peal from his order on such motion shall lie to 
the judge at the next term, who shall hear and 
pass upon such motion de novo: Provided, how- 
ever, nothing in this section shail be construed to 
affect the rights of innocent purchasers for value 
in foreclosure proceedings where personal service 
is Obtained. (Rev., s. 513; Code, s. 274; 1893, ¢: 
§1:.C. C Pos. 1393-Ex esse coz coe 
C.-S, 600.) 

J. In General. 

II. The Relief. 


III, Application of the Principles. 
A. Neglect of Party. i 


S$. 148 


B. Neglect of Counsel. 7 

C. Omissions. 5 
IV. Pleading and Practice. i 
Cross Reference. & 


As to authority of a judge to enlarge time for plead- 
ings, ete., in his discretion, see § 1-152. 
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I. IN GENERAL. 


Editor’s Note.—The last provision of this section was added 
by the Ex. Sess. of 1921. 

The older decisions indicate that this section received, at 
first, a rather strict construction and the party seeking relief 
hereunder was required to show that his case fell within the 
accepted definition, which was a rigid one, of the particular 
term on which he based his request. However, the courts, in 
the more recent cases, have been far more liberal. The statute 
is remedial in its nature and bespeaks the legislative intent 
for the courts to discover the substantial rights and equities 
of the parties and to prevent as far as possible the miscar- 
riage of justice because of some technical rule of law. 

In reference to the conflicting decisions under this section, 
the court in Depriest v. Patterson, 85 N. C. 376, 378, said: 
“The cases are numerous and not in entire harmony upon 
the proper rendering of this statute, which enlarges the 
authority of the court over its own judgments, and permits, 
in specified cases, their reversal (or modification) within a 
year after notice of their rendition, at the discretion of the 
court.” (Parentheses supplied.) 

Applies only to Matters of Fact.—This section does not 
extend to mistakes as to the law applicable, but only as to 
matters of facts by which the party may reasonably be mis- 
led or surprised. Skinner v. Terry, 107 N. C. 103, 12 S. E. 118. 

The remedy provided by this section is restricted to the 
parties aggrieved by the judgment or order sought to be 
set aside, and the superior court has no power to set aside 
a judgment or order once rendered upon motion of a stran- 
ger to the cause. In re Hood, 208 N. C. 509, 511, 181 S. 
EB. 621, citing Smith v. New Bern, 73 N. C. 303; Edwards 
v. Phillips, 91 N. C. 355. 

Applicable to Both Adult and Infant Parties.—In applica- 
tion for relief under this section no distinction is made be- 
tween adult and infant parties, provided the latter are rep- 
resented according to the requirements of the law and the 
practice of the court. Mauney v. Gidney, 88 N. C. 200. 

Not Applicable to Irregular Verdicts.——Where an irregular 
verdict is rendered by the court the same cannot be set 
aside or altered under the provisions of this section. Becton 
v. Dunn, 137 N. C. 559, 50 S. E. 289; Gough v. Bell, 180 
N. C. 268, 104 S. E. 535; Hood v. Stewart, 209 N. C. 424, 
134 S. E. 36. 

Nor to irregular judgment. Simms vy. Sampson, 221 N. 
C. 379, 38, 20 S. E. (2d) 554, citing Duffer v. Brunson, 
188 N. C. 789, 125 S. E. 619; Becton vy. Dunn, 137 N. C. 
aot, 50 8. FE. 289. 

Where Judgment Rendered on Verdict.—The statute, in 
conferring the power, confines its exercise to judgments ren- 
dered under the specified conditions, and does not embrace 
such as necessarily follow the verdict, and the setting aside 
of which, without at the same time disturbing the verdict, 
would be of no advantage to the party, for it must again be 
entered in response to the jury findings. Flowers v. Alford, 
111 N. C. 248, 16 S. E. 319. Hence, where a judgment has 
been rendered on a verdict the judgment and verdict may not 
be set aside for excusable neglect under this section, Brown 
v. Rhinehart, 112 N. C. 772, 777, 16 S. E. 840; Clemmons v. 
Field, 99 N. C. 400, 6 S. E. 790. 


Applicable only to Judgments Rendered at Prior Terms.—A 
motion to set aside a judgment for excusable neglect, made 
at the time the judgment was signed, will be denied, such 
matters being in fieri during the term, as this section applies 
only to judgments rendered at prior terms. Gold v. Max- 
well, 172 N. C. 149, 90 S. E. 115. 


Excusable Neglect and Meritorious Defense——A judg- 
ment may be set aside under this section if the moving 
party can show excusable neglect, and that he has a meri- 
torious defense. Dunn v. Jones, 195 N. C. 354, 356, 142 S. 
E. 320. And see Henderson Chevrolet Co. v. Ingle, 202 N. 
C. 158, 162 S. E. 219; Bowie v. Tucker, 206 N. C. 56, 59, 
173 S. E. 28, affirming 197 N. C. 671, 150 S. E. 200; Jones 
. Craddock, 211 N. C. 382, 19 S. FE. 224. 

The action of the trial court in setting aside the judg- 
ment for surprise and excusable neglect, etc., and placing 
the parties in statu quo, will be upheld on appeal, under 
this section, the record disclosing that the answer of the 
defendant set up a meritorious defense. Cagle v. William- 
Bon, 200 N. C. 727, 158 S. E. 391. 

The court’s order setting aside the judgment by default 
against the corporation that had not been properly served 
with summons on the ground of excusable neglect was not 
error, the motion having been made in apt time and a mer- 
itorious defense also being found as a fact upon support- 
ing evidence. Hershey Corp. v. Atlantic Coast Line R. Co., 
ms WN. C. 184, 165 S. E. 550. 

Where a cause has been remanded to the State from the 
Federal court by the latter court, and the clerk of the 
former court has had entered, without notice to defend- 
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ant, a judgment by default and inquiry for the want of 
an answer, pending the disposition of the cause in the 
Federal Court, and the order of remand has been regularly 
made, upon motion of the plaintiff’s attorney, the judge of 
the Superior Court of the State having jurisdiction may 
set aside the judgment by default and inquiry upon the 
ground of mistake, inadvertence, surprise, or excusable 
neglect, upon the showing of a meritorious defense. Abbitt 
v. Gregory, 195 N. C. 203, 141 S. E. 587. 

Where the judge presiding at a term of the Superior 
Court corrects a judgment he has inadvertently signed 
dismissing the action, and in the absence of the defend- 
ant, enters a judgment sustaining a demurrer to the 
complaint and granting the parties additional time in 
which to file amended pleadings, and the plaintiff files an 
amended complaint, a copy of which the defendant fails 
to receive, and the clerk grants a judgment by default 
and inquiry thereon, the action of the trial court at a 


succeeding term setting aside such judgment for ex- 
cusable _neglect without a finding of a meritorious de- 
fense will be reversed. Bowie v. Tucker, 197 N. C. 67}, 


150 S. E. 200. 

Meritorious Defense Must Be Shown.—In order to set aside 
a judgment for mistake, surprise or excusable neglect, there 
must be a showing of a meritorious defense so that the courts 
can reasonably pass upon the question whether another trial, 
if granted, would result advantageously for the defendant. 
Farmers, etc., Bank v. Duke, 187 N. C. 386, 122 S. E. 1; 
Hill vy. Huffines Hotel Co., 188 N. C. 586, 125 S. E. 266. 
See also Fellos v. Allen, 202 N. C. 375, 162 S. E. 905; 
Hooks v. Neighbors, 211 N. C. 382, 385, 199 S. E. 236; 
Garrettyv. (rent; 216 IN. C. 162, 4-S° EB. acd), 319: 

A party seeking to have a judgment set aside on the ground 
of excusable neglect, must at least set forth in his application 
such a case as prima facie amounts to a valid defence; 
whether the defence is valid, is a question to be determined 
a the court, not by the party. Mauney vy. Gidney, 88 N. 

- 200. 

A denial of a motion to set aside a judgment under 
this section, will not be disturbed on appeal when there 
is neither allegation nor finding of a meritorious defense, 
and tke supreme court will not consider affidavits for the 
purpose of finding facts in motions of this sort. Clayton v. 
Clarks 2125 NewG.53/4;. 193. Sand. 404; 

Same—When Defendant Non Compos Mentis.—A judgment 
obtained against one who was non compos mentis is not 
void, but voidable, and can only be set aside for excusable 
neglect and the showing of a meritorious defense. Farmers, 
etc:, Bank? vy.) Duke, 187, Nv’ C., 386, 122:'S; FE: 1. 

Under this section a verification of a complaint which is 
sworn to with uplifted hand rather than on the Bible is not 
a sufficient ground for setting aside a judgment entered by 
default. Fellos v. Allen, 202 N. C. 375, 376, 162 S. E. 905. 

Where the trial court uon conflicting evidence finds as 


_a fact that the summons in the action was in fact served 


on the defendant, the finding is conclusive. Hooker v. 


Forbes, 202 N. C. 364, 162 S. E. 903. 


Consent Judgment.—Where the court enters a judgment 
on its record appearing to have been by the consent of the 
parties, it cannot thereafter be changed or altered, or set 
aside, without the consent of the parties to it, unless it ap- 
pears, upon proper allegation and proof and a finding of the 
court wherein it had been entered, that it was obtained by 
fraud or mutual mistake, or that consent had not in fact been 
given. The burden is on the party attacking the judgment 
to show facts which will entitle him to relief. Gardiner v. 
May, 172 N. GC. 192) 89 Si... 955. 

Where, upon a motion to set aside a judgment for sur- 
prise and excusable neglect as provided by this section, on 
the ground that the judgment was a consent judgment 
and was signed by movent’s attorney without authority, 
and a motion to set aside the consent judgment for such 
want of authority by movent’s attorney, the court finds, 
upon evidence by affidavits, that the attorney was duly 
authorized to sign the judgment for movent, the finding is 


conclusive on the Supreme Court upon appeal, and the 
order refusing the motions will be upheld. Alston y. 
Southern Ry. Co., 207 N. C. 114, 176 S. E. 292. 

Valid Judgment Regularly Entered—In order for the 


trial judge to set aside a judgment of the clerk of court, 
for default of an answer, under this section, the judgment 
must be a valid one and regularly entered. Abbitt v. Greg- 
OLY GOON, G.2030 141 S. 0 B. 1587. 

The “Mistake, etc.,”’ Must Be of the Party Seeking Relief.— 
This section applies only where the mistake, surprise, etc. is 
that of the party seeking relief and has no application where 
the mistake, and surprise arises from the fraudulent conduct 
of another, Boyden v. Williams, 80 N. C. 95; nor where a 
motion is made to correct an erroneous judgment rendered at 
a former term if it appears that the error committed was 
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that of the court and not that of the party. Simmons v. 
Dowd, 77 N. C. 155. 

Time.—A party operating under this section has a right 
to set aside a judgment rendered against him within a year 
after notice thereof, Howell v. Harrell, 71 N. C. 161, 162; 
Long v. Cole, 74 N. C. 267: and where the motion is not 
made within such time it is fatal to the proceedings. Young 
v. Greenlee. 85 N. C. 593, 594. But an irregular judgment 
need not be set aside within this period. Monroe v. Whitted, 
79 WINGBET 2508S (S108 

Same—Estimation of Period Allowed.—Where the judgment 
complained of is rendered on a summons personally served 
within the jurisdiction, this one-year period shall be esti- 
mated from its rendition. Lee v. McCracken, 170 N. C. 575, 87 
S. E. 497; Mclean v. McLean, 84 N. C. 366. 

Personal Notice Required.—The language “through his” 
contained in this section indicates personal knowledge. Foster 
v. Allison Corp., 191 N. C. 166, 131 S. E. 648. Where not 
personally served, the party may make his motion within 
twelve months after actual notice of the judgment. McLean 
v. McLean, 84 N. C. 366, 367; Jernigan v. Jernigan, 178 N. 
C. 84, 100 S. E. 184. 

Where a party has been brought into court by the personal 
service of a summons, or voluntarily does so as a party 
defendant, he is presumed to take notice of all the various 
legal steps in the proceedings, and when he seeks to have a 
judgment therein rendered set aside after notice, etc., he 
must show the surprise, mistake or excusable neglect neces- 
sary for his purposé within one year, under the previsions of 
this section. Foster v. Allison Corp., 191 N. C. 166, 131 S. 
E. 648; Askew v. Capehart, 79 N. C. 17. 

Where judgment was rendered against the defendant in a 
justice’s court, from which he appealed to the superior court, 
where judgment was again rendered against him, he making 
no defence to the action, and more than one year after the 
docketing of the judgment the judge of the superior court sets 
the same aside and ordered the case to be reopened on the 
ground that defendant had no notice of the judgment, it was 
held to be error. McDaniel v. Watkins, 76 N. C. 399. 

Same—Where Service Had by Publication. — Where the 
summons is served by publication the rights of the parties are 
more directly affected and controlled by sec. 1-108 and not 
under this section. Bank vy. Palmer, 153 N. C. 501, 69 S. 
E. 507; Foster v. Allison Corp., 191 N. C. 166, 131 S. E. 648. 


Applicable in Supreme Court.—Although this section, in 
terms, applies only to a judge of the superior court, the spirit 
and equity of its provisions extend equally to the Supreme 
Court, and the same power resides here to relieve from a 
judgment taken against a party through ‘‘mistake, inadvert- 
ence, surprise or excusable negligence.” Wade v. New 
Berige7o) IN. . Gr 318, 0319. 

Facts Must be Stated.—Before a judge can vacate a judg- 
ment under this section on the grounds of excusable neglect 
he must find and state the facts. Clegg v. New York White 
Soapstone Co., 66 N. C. 391; Powell v. Weith, 66 N. C. 423. 

Nature of Question Involved.—The mistake, surprise, in- 
advertence or excusable neglect, as a ground for relieving a 
party from a judgment, etc., is a question of law, and if the 
judge below errs in his ruling in regard thereto, his decision 
is subject to review. Powell v. Weith, 68 N. C. 342, 343. 

Applied in Anderson y. National Union Fire Ins. Co., 
202INE. CG. 835, 162° "S. 9227) Snell ty, Arthur, a e0or Name 
405 sds ot. 171, 

Cited in Buchanan v. B. & D. Coach Line, 194 N. C. &12, 
813, 140 S. E. 439; Union Nat. Bank v. Hagaman, 208 N. 
Cr 1915193, 179 S. "EE. 7593 O’Briant’ vy, Bennett, 2137 NaC, 
400, 196 S. E. 336; Rosser v. Mathews, 217 N. C. 132, 6 S. 
E. (2d) 849; State v. Pelley, 222 N. C. 684, 24 S. E. (2d) 635. 


Il. THE RELIEF. 


Discretionary with the Judge.—The application for relief 
under this section is addressed to the discretion of the judge 
presiding. Bank v. Foote, 77 N. C. 131, 132. 

The discretion to set aside a judgment is not given by this 
section, unless there has been excusable neglect. If the 
judge finds correctly that the negligence was inexcusable, 
that ends the motion; if he finds correctly that the negligence 
was excusable or not, his discretion to set aside is not re- 
viewable, unless in case of gross abuse of discretion. Norton 
v. McLaurin, 125 N. C. 185, 34 S. E. 269. As to setting aside 
the judgment see note of Beck v. Bellamy, 93 N. C. 129— 
analysis line, “Pleading and Practice.” 

The setting aside of a judgment under this section is 
in the sound legal discretion of the trial judge. Dunn v. 
Jones, 195 N. C. 354, 142 S. E. 320. 

Nature of Relief.—A judgment may be set aside, in whole 
or in part; the court is invested by the statute with full 
legal discretion over the matter. Geer v. Reams, 88 N. 
Ce 197, . 198: 

Refusal to Entertain Motion.—The provisions of this section 
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make it discretionary with a judge whether he will relieve a 
party against a judgment taken against him through his “‘in- 
advertence, mistake, surprise, or excusable neglect.” If a 
judge refuses to entertain a motion to set aside a judgment 
for any of the enumerated causes, because he thinks he has 
no power to grant it, then there is error, and he has failed 
to exercise the discretion conferred on him by law. Hudgins 
v. White, 65 N. C. 393. 

Injunction Impreper. — An injunction to restrain plaintiff 
from executing his judgment against defendant will not be 
granted. The proper remedy to remove an alleged grievance 
is an application to modify the terms of the judgment. Parker 
v. Bledsoe, 87 N. C. 221; Walker v. Gurley, 83 N. C. 429, 430. 

Modification by One Judge of Judgment Rendered by An- 
other.—Where on notice and showing that there was on the 
part of the complainant a mistake, inadvertence, surprise or 
excusable neglect by which he was injured, the judgment 
rendered against him may be mddified by a judge other than 
the one by whom it was rendered. Johnson v. Marcom, 121 
N.S Ca b3.e28e Sanh ans: 

Effect of Availability of Other Relief.—The fact that a pigin- 
tiff may, when nonsuited, bring a new action within a year 
does not prevent the judgment from being set aside, like 
any other judgment, on the ground of excusable neglect, but 
to authorize the court to set aside such a judgment excusable 
neglect must clearly appear. Stith v. Jones, 119 N. C. 428, 
25) 29. 9 1022, 


Ill. APPLICATION OF THE PRINCIPLES. 


A. Neglect of Party. 


For the persona] inattention of a suitor no relief can be 
granted under this section. Royster & Co. v. Wicker, 87 N. 
Cel da 5t 

Where Summons Regularly Served.—A party is guilty of 
inexcusable neglect, and is not entitled to relief against a 
judgment rendered against him, where it appears that a 
summons was regularly served, and he paid no attention to the 
case either in person or by attorney, even although he sup- 
posed he was not required by the law to answer the complaint 
until served with a copy, Churchill v. Brooklyn Life Ins. Co., 
88 N. C. 205. 

Mistake as to Nature of Summons.—The fact that a defcnd- 
ant supposed a summons which was served on him to be a 
paper in another cause pending between himself and plaintiff, 
and for that reason did not take any measure to answer the 
same, is not such excusable neglect as entitled him to 
relief. White v, Snow, 71 N. C. 232, 233. See Holden v. 
Purefoy, 108 N. C. 163, 167, 12 S. E. 848, where relief was 
granted a party who thought he was being summoned as a 
witness when in fact he was summoned as the defendant. 


Where Party Very Old and Forgetful.—That the defendants 
were, old and feeble, although of sound mind, and that they 
forgot about the service of summons upon them, and there- 
fore took no steps to defend the action does not show ex- 
cusable neglect. Pierce v. Eller, 167 N. C. 672, 83 S. E. 758. 

Sickness of Party.—Where the defendant was of sound 
mind, and, though his bodily infirmities confined him, carried 
on business and defended other suits, a default judgment 
against such defendant will not be vacated on account of 
excusable neglect, because of his infirmities. Jernigan v. 
Jernigany 1790 Ni aiCi 2237, # 102s: Suet e3 10) 

Sickness of Family.—Where the defendant indorser of a 
note was required by the illness of his wife to be outside 
the state, and the complaint was filed on the first day of 
the term, and judgment by default was entered two days 
later, there was sufficient excuse for failure to answer to 
justify the opening of the default. Bank vy, Brock, 174 N. 
C. 547, 94 S. E. 301. 


Where Party Obligated to Question His Counsel.—While, 
as a general rule a client will be relieved against a judgment 
by default taken against him through the negligence of his 
attorney, yet where it devolves upon the client to question 
his counsel in regard to his case, his failure to do so is in- 
excusable neglect and relief will be denied. Holland v. 
Edgecombe Benev. Ass’n; 176 N. C. 86, 97 S. E. 150. 

Where the defendant, upon the suggestion of his counsel, 
allows judgment by default to go against him, he cannot, 
upon discovering that the recovery is greater than he had 
anticipated, seek relief under this section for his action does 
Ce to excusable neglect. State vy. Matthews, 81 N. 

Where Endeavor Is Made to Compromise.—Judgment by 
default for the want of an answer will not be set aside for 
excusable neglect, when it was regularly entered at the pre- 
ceding term of the court, and it appears that the moving 
party, after endeavoring to compromise, promised to send at 
once the amount $ued for, failed to do so, and his attorney 
had been notified before the commencement of the term at 
which the judgment was entered that this course would be 
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taken. Union Guano Co. v. Middlesex Supply Co., 181 N. C. 
210, 106 S. E. 832. 

Misled by Conversation of Counsel.—The fact that the 
party was misled by a conversation between his counsel and 
the attorney for the adversary does not entitle him to relief 
under this section. Hutchinson v. Rumfelt, 83 N. C. 441, 443. 

Change of Post Office.—A judgment by default will not be 
set aside on the ground of excusable neglect, when it ap- 
pears that defendants changed their postoffice and did not 
receive the answer mailed to them by their counsel until 
eleven months after it was mailed, no inquiry for letters 
having been made by them at their former postoffice, and no 
communication being addressed to their counsel concerning the 
matter until eleven months after the time for answering the 
complaint had expired. Vick vy. Baker, 122 N. C. 98, 29 S. 

. 64. 
icc Death within Knowledge of Client.—Where an 
attorney, in whose hands a cause has been placed, dies and the 
client has notice of such fact and fails to file his answer at 
the proper time, he cannot later claim relief under this sec- 
tion on the ground of excusable neglect. Simpson v. Brown, 
117 N. C. 482, 23 S. E. 441. 

Under this section wife’s neglect to file answer upon as- 
surances of her husband that he would do so is excusable 
in joint action against them. Wachovia Bank, etc., Co. 
waeturner, 202 N. C) 162; 162°S) EB. 221. 

Absence from Trial.—It is the duty of a party to be present 
in court at the trial of his cause for the performance of mat- 
ters outside the proper duties of his attorney, and where he 
without cause remains out of court, he cannot claim relief 
under this section as his act amounts to inexcusable neglect. 
Cobb v. O’Hagan, 81 N. C. 293. 

But the fact that an order in the cause which in effect 
deprived the plaintiff of the right of appeal, was made at 
midnight when the plaintiff was absent and did not know, 
and had no reason to believe that the court was in session, 
and his counsel not being able to attend to the trial, con- 
stitutes a case of “excusable neglect.”” Jong. v. Cole, 74 N. 
es 2675 

Where it appears that a party was in the courtroom at 
the time the court announced that motions in his case would 
be heard the following day, his motion to set aside an or- 
der made on the day stipulated on the ground of excusable 
neglect is properly denied. Abernethy v. First Security 
Trust Co., 211 N. C. 450, 199 S. E. 735. ; 

Failure to Defend after Denial of Motion for Continuance. 
—Where the trial court finds that defendants and their at- 
torney were present in court, that defendants’ motion for a 
continuance was refused, and that defendants and their at- 
torney thereupon left the court room without definite agree- 
ment with the court or opposing counsel, and did not re- 
turn to defend the case, and that both defendants and their 
attorney had failed to exercise due diligence, the court’s 
refusal of the motion to set aside the judgment will be af- 
firmed on appeal. Carter v. Anderson, 208 N. C. 529, 181 

By. 790; 
gale in Colt Co. v. Martin, 201 N. C. 354, 160 S. E. 
ot B. Neglect of Counsel. 

Editor’s Note.—As to what acts of an attorney are or are 
not attributable to the client, the courts do not appear to be 
entirely in accord. All seem to adhere to the same general 
principles, but an almost irreconcilable conflict arises upon 
the application of these principles to the particular cases. 
The ruling in each case had been predicated upon one or two 
outstanding features found therein, and the great weight at- 
tached thereto by the courts. A few of the leading cases 
illustrative of the applicability of the provisions of this sec- 
tion to this particular subject are found in the following pas- 

s. 

» Dividing Line between the Cases Difficult to Determine.— 
It is difficult to deduce any distinct practical principle from 
the numerous adjudications, or to run a well-defined line 
separating those neglects that are, from those that are not 
excusable in the sense of the statute, and hence the facts re- 
lied on must be arranged on the one and then on the other 
side of that line, in each case as they arise. Mebane v. 
Mebane, 80 N. C. 34, 40. sn 

Gross Negligence of Attorney.—The omission of an attorney, 
retained as counsel in a cause, to perform his duty as such 
in the conduct of the cause is excusable neglect in the party, 
and the judgment may be vacated under this section. Wiley 
v. Logan, 94 N. C. 564, 566; Griel v. Vernon, 65 N. C. 76; and 
this is especially true where the counsel is insolvent and un- 


able to respond in damages for his negligence. Ice Mfg. Co. 
™ Raleigh, etc., R. Co., 125 N. C. 17, 24, 34 S. E. 100. 
This view was adopted in English v. English, 87 N. C. 497, 


and also in Deal v. Palmer, 68 N. C. 215. 
Where Reputable Counsel Employed.— Where a party to an 
action employs a reputable attorney and is guilty of no 
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negligence himself, the attorney’s negligence in failing to ap- 
pear and answer will not be imputed to such parties in pro- 
ceeding to vacate default judgment, but the law will excuse 
the party and afford him relief. Stallings v. Spruill, 176 N. 
Cr 2b 9G e See. 890; 

Where defendants who employed counsel, learned in the 
law, and skillful and diligent in its practice, whose zeal and 
fidelity to the cause of a client are unquestioned, verified 
their answers promptly and intrusted them to their attor- 
neys for filing, attorneys’ failure to file the answers within 
time required by law was not due to such negligence on part 
of defendants as deprived the judge of power to grant them 
relief from a default judgment under this section. Ab- 
bitt v. Gregory, 195 N. C. 203, 141 S. 2 +587. 

Where a defendant has employed a licensed, reputable at- 
torney of good standing, residing in one county of the state, 
to defend an action brought in another county, and has 
put him in possession of the facts constituting his de- 
fense, and the attorney has prepared and duly filed an an- 
swer, and the case has been calendared and called for trial 
without notice to the defendant or his attorney, upon a 
judgment being obtained by default against the defendant, 
the defendant may, upon his motion aptly made, have the 
judgment set aside for surprise, excusable neglect, etc., 
under this section upon a showing of a meritorious defense, 
the negligence of the attorney, if any, not being imputed 
to the client, and the latter being without fault. Meece 
v. Commercial Credit Co., 201 N. C. IONS Ou Ses a 7, 

This section has no bearing on a case of neglect to file 
answer to a summons and_ complaint, Washington vy. 
Hodges, 200 N. C. 364, 156 S. EB. 912. 

Where Counsel Instructed to Employ Other Counsel.— 
Where the defendant in an action has retained an attorney 
for his defense, of high character and reputation for diligence 
and faithfulness in the practice of his profession, with in- 
structions to employ an attorney local to the litigation, and 
has fully relied on him to notify him of the steps necessary 
to be taken in his defense, and seeks to set aside a judgment 
by default therein entered against him for his failure to 
answer, the laches of the attorney, if any, nothing else ap- 
pearing, is not attributable to the defendant and the order of 
the superior court setting aside the judgment for his ex- 
cusable neglect when otherwise correct will be sustained on 
appeal. Helderman y. Hartsell Mills Co., 192 N. C. 626, 135 
Si He Ger. 

Where Counsel Notified by Mail.—The refusal of a mo- 
tion as provided by this section, to set aside a judgment 
for surprise and excusable neglect will be upheld where the 
trial court finds from competent evidence that notice of 
the time set for trial was duly sent movent’s counsel 
through the mail, but was not received by him. Clayton 
v. Adams, 206 N. C. 920, 175 S. E. 185. 

Client Misinformed by Attorney as to Time of Trial.— When 
a defendant moved to vacate a judgment, upon the ground 
of excusable neglect, and the excuse assigned was that his 
counsel, by mistake, had misinformed him as to the time of 
holding court whereby he failed to answer, it was held that 
the excuse was not sufficient, when the facts show that the 
defendant did not suffer harm by the mistake of his counsel. 
Clegg v. New York White Soapstone Co., 67 N. C. 302, 304. 

Where an attorney has ample notice as to the day of the 
trial, the continued absence of the client for two successive 
calls is inexcusable neglect for which no relief can be had 
under this section. Henry vy. Clayton, 85 N. C. 372, 374. 

Disqualification of Counsel During Pendency of Trial.— 
Pending a reference, the counsel for a party to the action 
became disqualified, but the client, although having notice of 
the subsequent orders, proceedings, etc, in the cause, neg- 
lected to retain another counsel. It was held, that this did 
not require the court to set aside the report and recommit 
the matter passed upon therein. Smith v. Smith, 101 N..G 
461, 8 S. E. 128. 


Where Attorney Withdraws.—Though an attorney may 
withdraw from a case with the permission of the court in 
proper instances, his client is entitled to such specific no- 
tice, either before or after the withdrawal, as will permit 
him to protect his rights, and where for the failure of such 
notice a judgment upon a verdict has been obtained against 
the client and he was without laches in moving to set it 
aside for surprise and excusable neglect upon a showing 
of a meritorious defense, it is correct for the trial judge to 
grant his motion under this section. Gosnell y. Hilliard, 
205 NE C2078, TFIM SH Be 52. 

Where the court finds that defendant in claim and deliv- 
ery proceedings was in court when his attorney was allowed 
to withdraw the case, and was told he would have to 
employ other counsel, and the case continued to the next 
term, the refusal of the motion made by himself and the 
surety on his replevin bond to set aside the judgment taken 
at the next succeeding term on the ground of mistake, sur- 
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prise, and excusable neglect is properly refused. Baer v. 
McCall, 212 N. C. 389, 193 S. E. 406. 

The court’s permitting counsel for defendant to withdraw 
from the case, upon the calling of the case for trial, in the 
absence of notice to defendant constitutes ‘“‘surprise’’ but 
does not entitle defendant to have the judgment set aside 
in the absence of a showing of a meritorious defense. 
Roediger v. Sapos, 217 N. C. 95, 6 S. E. (2d) 801. 

Mistaken Legal Advice.—Mistaken legal advice by counsel 
acted on by client, is not remediable under this section—being 
a mistake of law and not of fact. Phifer v. Travellers Ins. 
@o., 123 IN. “Cy 40b406;p on coe 0715; 

Attorney Prevented from Examining Complaint.—On mo- 
tion to set aside a judgment on the ground of excusable 
negligence, it appeared that the defendant had twice called 
on the clerk to enter upon the docket the name of the at- 
torney whom he had employed, and the clerk promised to do 
so. The attorney himself applied to the clerk to examine 
the plaintiff's complaint, but was unable to see it, and during 
the remainder of the term was absent in obedience to a sum- 
mons as a witness, it was held that the defendant’s neglect 
was excusable. Wynne v. Prairie, 86 N. C. 73. 

Where Negligence of Attorney Attributable to Party.—A 
judgment will not be set aside for irregularity and surprise 
when it appears that it had come to issue and was regularly 
set upon the trial docket, and judgment entered in the due 
course and practice of the court, the only grounds upon which 
relief is sought being the employment of nonresident local 
attorneys, who were not notified, though means of easy com- 
munication in ample time were available, the neglect of the 
attorneys being personally attributable to the party of the 
action, whose duty it was also to attend to the action himself, 
as well as to employ attorneys for the purpose. Hyde County 
Land, etc., Co. v. Thomasville Chair Co., 190 N. C. 437, 130 S. 
Paps 

Failure of Defendant’s Attorney to File Answer.—Where it 
appears upon the defendant’s motion to set aside a judgment 
by default, pursuant to this section, that the same was reg- 
ularly calendared for trial, the defendant had notice thereof 
and was afforded full opportunity to file his answer, but that 
his attorney had failed to do so, and that the judgment was 
accordingly rendered, he has not shown such excusable neglect 
as will entitle him to have the judgment set aside on his 
motion under the provisions of the statute. Gaster v. Thomas, 
188 N. C. 346, 124 S. E. 609; but where no laches are attribut- 
able to the client he will be granted relief. Geer v. Reams, 
gg N. C. 197, 198. 


Remeval to Federal Court.—Where the clerk has errone- 
ously granted defendants’ motion to remove a cause to the 
Federal Court under § 1-584, the moving defendants may 
assume that no further proceedings will be had in the State 
Court until the cause has been remanded from the Federal 
Court, and where a judgment by default and inquiry has 
been entered therein for the want of an answer, without no- 
tice, nothing else appearing to show laches on the part of 
defendants’ attorneys upon relevant findings of the trial 
judge, including that of meritorious defense, the action of the 
trial judge in setting aside the judgment and permitting the 
defendant to file answer will not be disturbed on appeal. 
Abbitt v. Gregory, 195 N. C, 203, 141 S. E. 587. 


C. Omissions. 


Duty of Court to Supply Omissions.—It is the duty of every 
court to supply the omissions of its officers in recording its 
proceedings and to see that its record truly sets forth its ac- 
tion in each and every instance; and this it must do upon the 
application of any person interested, and without regard to 
its effect upon the rights of parties, or of third persons; and 
neither is it open to any other tribunal to call in question the 
propriety of the action or the verity of its records, as made 
— and no lapse of time will debar the court of the power 
to discharge this duty. Walton v. Pearson, 85 N. C. 35, 49. 

May Not Be Collaterally Attacked.—The effect of an amend- 
ment made by the court cannot be collaterally considered, but 
must be done in a proceeding brought for that purpose. 
Foster v. Woodfin, 65 N. C. 29. 


IV. PLEADING AND PRACTICE. 


Burden of Proof.—A party seeking to vacate a judgment 
under this section is always at default and the burden is 
upon him to show facts which would make the refusal to va- 
cate appear to be an abuse of discretion. Kerchner v. Baker, 
O20 IN Cab l69,- 170. 

Filing of Affidavits—In hearing a motion to set aside judg- 
ments under this section, there is no rule requiring the af- 
fidavits to be filed before the hearing of the motion is entered 
on. Jones v. Swepson, 94 N. C. 700, 706. 

Failure of Judge to State the Facts Found.—When, in set- 
ting aside a judgment for excusable negligence, the judge 
does not state the ground on which he founded his order, his 
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action will be upheld if in any aspect of the case it would 
be proper. Foley, Bro. & Co. v. Blank, 92 N. C. 476. 

In setting aside a judgment under this section, the court 
is required to find the facts not only in regard to the ex- 
cusable neglect relied on, but also the facts in regard to 
meritorious defense, and a finding of a “meritorious de- 
fense”’ without finding the facts showing a meritorious de- 
fense, is insufficient. Parnell vy. Ivey, 213 N. C. 644, 197 
Seeby 128: 

Rehearing.—A rehearing under this section is not a matter 
of right, but rests in the sound discretion of the court. Wil- 
liams v. Alexander, 70 N. C. 665. 

Appeal from Order of Clerk.—A motion to set aside and 

vacate a judgment entered by the clerk, as authorized by 
statute, may be made before and passed upon by either the 
judge or the clerk. From an order made by the judge, upon 
such motion, an appeal may be taken to this court, which has 
jurisdiction to pass upon and determine all matters of law or 
legal inference duly presented by appeal. Const. of N. C., art. 
4, § 8. From an order made by the clerk, upon such motion, 
an appeal will lie to the judge, who shall hear and pass upon 
the motion, de novo. Caldwell v. Caldwell, 189 N. C. 805, 
128..Siheo20 moog: 

The findings of fact by the trial judge upon an appeal 
from an order of the clerk denying defendant’s motion to set 
aside a judgment under this section, are not reviewable 
when supported by competent evidence. Kerr v. North 
Carolina Joint Stock Land Bank, 205 N. C. 410, 171 S. E. 
367. 

Presumption on Appeal.—When the court below refused a 
party permission to file an answer at a term subsequent to the 
time allowed by a former order, the appellate court must as- 
sume that the question of “excusable neglect’? was passed 
upon. Clegg v. New York White Soapstone Co., 67 N. C. 
302, 304. : 

Where no evidence appears in the case on appeal from 
an order setting aside a judgment for surprise and excus- 
able neglect under this section, it will be presumed that 
the findings of fact are based upon sufficient evidence in 
the absence of exceptions to the findings, and the order 
will be affirmed where the findings sustain the court’s 
holding that movents have shown excusable neglect and 
meritorious defense. Radeker vy. Royal Pines Park, 207 
NJACS 12097 1767 Se Eeareeoe 

Right of Appeal May be Lost.—The right of appeal from _ 
a judgment, and a review thereof for errors of law in it, — 
cannot. be restored to a party who has lost the right by a 
mere motion to vacate and an appeal from the refusal, whether 
founded on irregularity or for the causes under this section. 
Badger v. Daniel, 82 N. C. 468, 470. 

Same—Certiorari.—The writ of certiorari, as a substitute 
for an appeal lost, as alleged in this case, will be granted only 
when the petitioner shows that he has been diligent, and 
there has been no laches on his part in respect to his appeal, 
and further, that his failure to take and perfect the same 
was. occasioned by some act or misleading representation on 
the part of the opposing party, or some other person or cause 
in some way connected with it and not within his control. 
Graves v. Hines, 106 N. C. 323, 324, 11 S. E. 362. Williamson 
v. Boykin, 99) Ne .C.. 23859518. 2) 378: 

Questions Reviewable on Appeal.—Whether upon the facts 
found by the judge, the neglect of attorneys for defendants 
to file answers to the complaint within the time required by 
statute was excusable, or whether, in any event, such neglect 
was imputable to defendants, are questions of law, with re- 
spect to which the’ conclusions of the judge are reviewable 
on appeal. Abbitt v. Gregory, 195 N. C. 203, 141 S. EB. 587. 

Discretion of Judge Not Reviewable on Appeal.—The Su- 
preme Court can review on appeal what is a mistake, sur- 
prise or excusable neglect under this section, but it cannot 
review the discretion exercised by a judge-of the superior 
court under the section. Foley, Bro. & Co. vy. Blank, 92 N. 
C. 476; Branch v. Walker, 92 N. C. 87, 91. But should the 
judge set aside a judgment upon a state of facts which did 
not bring the case within the scope of the statute, his ac- 
tion would be subject to correction on appeal. Beck v. 
Bellamy, 93 N. C. 129. 

When the judge grants the relief, in the exercise of his 
discretion, that conclusion is also not reviewable; but whether 
the facts found constitute, in law, mistake, inadvertence, 
surprise, or excusable neglect, may be reviewed, and if it 
be determined that the court below erred therein, the judg- 
ment will be corrected, and the motion remanded, to the end 
that the trial judge may exercise the discretion conferred on 
him alone by the statute. Weil & Bro. v. Woodard, 104 N. 
Gs) 94,710.15. -4429. 

The findings of fact by the trial court upon the hearing 
of a motion to ‘set aside a judgment for excusable neglect 
are conclusive on appeal when supported by any competent 
evidence. Carter v. Anderson, 208 N. C. 529, 181 S. E. 750. 
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Same—Abuse of Discretionary Power.—The refusal of a 
motion to set aside a judgment on the grounds of surprise 
or excusable neglect is a matter of discretion with the judge 
_ below and cannot be reviewed on appeal, unless it should ap- 
pear that such discretion was abused. Cowles v. Cowles, 
121 N. C. 272, 273, 28 S. E. 476. 

After hearing the evidence and finding the facts under this 
section, the action of the judge is conclusive upon the parties, 
from which there is no appeal; yet this discretion, however, 
is not arbitrary, but implies a legal discretion. As for in- 
stance, if the judge mistake the meaning of the statute as 
to what is “mistake, inadvertence, surprise, or excusable 
neglect.” In such cases his judgment is the subject of ap- 
peal and review. Hudgins vy. White, 65 N. C. 393; Albertson 
wWergercy, 108 N. C..75, 77, 12 S. B. 892, 

Where Remedy Sought by Independent Action.—The institu- 
tion. of an independent action in lieu of a renewal of the 
motion is such an abandonment of the remedy by motion as 
worked a discontinuance of the same. Norwood y. King, 86 
Rie. Si,) 85. 


§ 1-221. Stands until reversed—Every judg- 
ment given in a court of record having jurisdiction 
of the subject is, and continues to be, in force un- 
til reversed according to law. (Rev., s. 561; Code, 
Baiess; nk. C.-C, .81,: $2103; 4-Hen. IV, ce 23; C, 
S. 601.) 


Editor’s Note—See 13 N. C. Law Rey. 251, for note on 
the “Effect of judgment pending’? with reference to this 
section. 

Irregular Judgments.—Even though the judgment be ir- 
regular it stands until vacated or reversed, Stafford v. Gal- 
lops, 123 N. C. 19, 20, 31 S. E. 265; and such judgment may 
be corrected only in a direct proceeding. Pinnell v. Burroughs, 
168 N, C. 315, 84 S. E. 364; Brown v. Harding, 170 N. C. 
eas,°36 S. EF. 1010. 

Applied in Myers vy. Wilmington-Wrightsville, etc., Cause- 
way Co., 204 N. C. 260, 167 S. E. 858. 

Cited in Tallassee Power Co. v. Peacock, 197 N. C. 735, 
150 S. E.. 510. 


§ 1-222. For and against whom given; failure 
to prosecute.—1. Judgment may be given for or 
against one or more of several plaintiffs, and for 
or against one or more of several defendants; and 
it may determine the ultimate rights of the par- 
ties on each side, as between themselves. 

2. It may grant to the defendant any affirma- 
tive relief to which he may be entitled. 

3. In an action against several defendants, the 
court may, in its discretion, render judgment 
against one or more of them, leaving the action 
to proceed against the others, whenever a several 
judgment is proper. 

4. The court may also dismiss the complaint, 
with costs in favor of one or more defendants, 
in case of unreasonable neglect on the part of 
the plaintiff to serve the summons on other de- 
fendants, or to proceed in the cause against the 
defendant or defendants served. (Rev., s. 563; 
mode, s: 424; C. C. P., s. 248; C. S. 602.) 

Editor’s Note.—The primary object of the provisions of this 
section is to prevent as far as possible multiplicity of actions, 
and to settle in a single suit all the controverted matter 
arising or likely to arise out of the transaction. That this end 
may be accomplished the courts, wherever the particular case 
can be justly and equitably brought within the provisions of 
this section, have allowed, and sometimes compelled, the 
Parties to submit and litigate all the issuable matters in one 
Suit, whether the respective claim be against a party on tne 
Same side or against one on the other side. 

Both Legal and Equitable Rights Recognized.—The courts 
in North Carolina are required to recegnize both the legal 
and equitable rights of the parties, and to frame their judg- 
ments so as to determine all the rights of the parties, equitable 
as well as iegal. Hutchinson v. Smith, 68 N. C. 354, 355; 
Melvin v. Stephens, 82 N. C. 284, 288, And this is true of any 
relief to which the facts alleged and proved entitle him, 
whether demanded in the prayer for relief or not. McNeill v. 
Hodges, 105 N. C. 52, 55, 11 S. E. 265. 

Anyone or Ail May be Compelled to Answer.— The proper 
construction of this section is that when the plaintiffs bring 
the defendant into court to answer a claim for a debt which 
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he owes them, he cannot only require them, but either one of 
them, to answer for a debt due him, whether it is connected 
specially with their debt against him or is an independent 
claim, Sloan & Co. v. McDowell, 71 N. C. 356, 358. 

The Rights and Liabilities of the Defendants May be Deter- 
mined.—The court is fully empowered under this section to 
determine the rights and liabilities of the defendants, not to 
the plaintiff but among themselves. Clark v. Williams, 70 
N. C. 679, 684. And when in the exercise of their power a 
judgment is rendered in favor of a plaintiff and an affirmative 
one in favor of a defendant, they constitute but one judgment 
though written and attested separately. Hall v. Younts, 87 
Ne Co 288: 

Where the Defense Set up Applies to Entire Res.—When a 
bill is filed for the specific performance of a contract to convey 
a tract of land, and the defendant alleges that the tract con- 
sists of two parts, of which he admits that he is the owner of 
one, but avers that the other belongs to his wife, and sets 
up a defense which, if good, applies to the whole contract, it 
is erroneous to make a decree in favor of the plaintiff as to 
the part of which the defendant admits he is the owner, and 
to reserve the question as to the other part. Swepson vy. 
Rouse, 65 N. C. 34. 

Primary and Secondary Liability.—The primary and second- 
ary liability as between two joint tort-feasors should be ad- 
justed in the same action, where there are two defendants 
sued for the same negligent act alleged in the complaint, and 
judgment in the consolidated cases accordingly may be 
rendered under this section. Bowman v. Greensboro, 190 N. 
©. 611, 130 S. E.. 502. 

Where Another Suit Pending.—The entire spirit of our 
code procedure is to avoid multiplicity of actions and where 
an action for damages arising by tort from a collision be- 
tween automobiles has been brought by one of the parties, he 
may successfully plead the pendency of this action to one 
brought against him by the opposing party in another county, 
and have it dismissed, the remedy of the defendant in the 
second action being by way of counterclaim, pursuant to this 
section; and that relief may be asked for by each in his own 
action does not affect the fact that the subject of both actions 
is the same acts or transactions, to be determined by one 
judgment either for the plaintiff or defendant in the case. 
Allen v. Salley, 179 N. C. 147, 101 S. E. 545. 

“Cross Complaint” Allowed.—Under this section the defend- 
ant is entitled to file a “cross complaint”? to establish his 
rights in the premises and to seek the appropriate relief, 
Dillon v. Raleigh, 124 N. C. 184, 186, 32 S. E.. 548. 

Same—Conformity to Original Complaint Required.—A cross 
action by a defendant against a co-defendant or third party 
must be in reference to the claim made by the plaintiff and 
based upon an adjustment of that claim. Independent and 
unrelated causes of action cannot be litigated by cross ac- 
tions. Bowman vy. Greensboro, 190 N. C. 611, 130 S. 502: 

A defendant may file a cross action against a codefendant 
only if such cross action is founded upon or is necessarily 
connected with the subject matter and purpose of plain- 
tiff’s action, and while this section permits the determina- 
tion of questions of primary and secondary liability and the 
right to contribution as between joint tort-feasors, it does 
not permit cross actions between defendants which are in- 
dependent of the cause alleged by plaintiff. Montgomery vy. 
Blades, 217 N. C. 654, 9 S. E. (2d) 397. 

Recovery on Counterclaim.—Where an action on contract has 
originally and properly been brought in the superior court be- 
cause of an equity involved, or its being for the possession of 
personal property, the recovery on a counterclaim, in the 
superior court, will not be denied for want of jurisdiction on 
the ground that the demand thereof was for a less sum than 
two hundred dollars, the jurisdiction as to matters of counter- 
claim coming within the provisions of G. S. sections 1-135, 
1-137, and this section. Singer Sewing Mach. Co. v. Bur- 
ger, AGL ENS C3. 241) 107. See 14 

Where There is Concert of Action Among the Defendants.— 
Where an injury is caused by the separate action of several 
persons whose interests are adverse to the plaintiff, it is 
proper under this section, to join them as defendants in an 
action for damages. Long v. Swindell, 77 N. C. 176. 

Where, however, there is no unity of design or concert of 
action, and the separate action of each defendant causes the 
single injury, the share of each in causing it is separable and 
may be accurately measured. In such case the jury can prop- 
erly assess several damages. Long v. Swindell, 77 N. C. 176. 

In an action against a railroad company and the Director 
General of Railrcads, foliowing the opinion of the Supreme 
Court .of the United States, there is no liability upon the rail- 
road company, but the action may be continued against the 
Director General under the provisions of this section, that a 
several judgment may be entered. Kimbrough y. R. R., 
ante, 234, cited and applied. Smith v. Seaboard Air Line R. 
Co., 182 N. C. 290, 109 S. E. 22. 
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Dismissal “as of Nonsuit.”—A nonsuit under § 1-183 is per- 
missible only on demurrer to the evidence, and when the 
court refuses plaintiff’s motion for a continuance, it is error 
for the court to euter an involuntary nonsuit, but the court 
should order plaintiff to proceed to trial, and if plaintiff 
should refuse to go to trial, the court may then dismiss 
the cause “as of nonsuit” under this section or in its in- 
herent power. Sykes v. Blakey, 215 N. C. 61, 200 S. E. 910. 

Cited in Blades v. Southern Ry. Co., 218 N. C. 702, 12 
S. E. (2d) 553; Bost v. Metcalfe, 219 N. C. 607, 14 S. E. 
(2d) 648. 


§ 1-223. Against married women.—In an action 
brought by or against a married woman, judgment 
may be given against her for costs or damages or 
both, in the same manner as against other per- 
sons, to be levied and collected solely out of her 
separate estate. (Rev., 563; C. S. 603.) 


Cross Reference.—As to _ statutes 
women generally, see § 52-1 et seq. 

Where the Wife Can Sue and be Sued Alone.—It is not 
required that the wife, as such, prosecute or defend an ac- 
tion concerning the lands by guardian or next friend. Crad- 
dock v. Brinkley, 177 N. C. 125, 98 S. E. 280. 

Same—Husband, When Joined, is the Agent of the Wife.— 
The joinder of the husband in an action maintainable against 
the wife alone, though unnecessary, makes the husband the 
agent of the wife, when she is not present in person or by 
attorney, for the purpose of the suit. Craddock v. Brinkley, 
177 INSVCAN25} 98 TS. Hee 230: 

Judgment by Consent Not Binding on The Wife.—Where a 
married woman, pending an appeal by her from a personal 
judgment rendered against her husband on notes given for 
property bought by her husband and secured partly by a 
mortgage on her land, consented to withdraw the appeal and 
to allow a compromise judgment-to be entered against her 
husband for a certain amount payable in installments, it was 
held, that she had no power to consent to such judgment, and 
it had no binding force on her although she was personally 
present and represented by counsel of her own selection at 
the time of its rendition. McLeod v. Williams, 122 N. C. 451, 
SOMSn Be 120; 


concerning married 


§ 1-224. Nonsuit not allowed after verdict—In 
actions where a verdict passes against the plain- 
tiff, judgment shall be entered against him. (Rev., 
Sako 20>, Code.s.\-9863 SR: Cote give 40ers sien: 
DV ye is 608.) 


Cross Reference.——As to entty of verdict and judgment, 
see § 1-205. 

Theory of Nonsuit Explained.—“A plaintiff can at any 
time before verdict withdraw his suit, or, as it is termed, 
‘take a nonsuit,’ by absenting himself at the trial term. If 
he does so and fails to answer, when called, by himself or 
by his attorney, the court directs a nonsuit to be entered, 
the cost is taxed against him, and that is an end of the case. 
Even when the plaintiff appears at the trial, takes a part 
in it by challenging jurors, examining and cross-examining 
witnesses, and by the argument of his counsel, if he finds from 
an intimation of the court that the charge will be against 
him, he may submit to a nonsuit and appeal. This is every 
day’s practice. It is based upon the idea that the plaintiff 
announces his purpose not to answer when called to hear the 
verdict, and the advantage is that the plaintiff can have his 
Honor’s opinion reviewed, and should the decision of the Su- 
preme Court be against him, he can commence another ac- 
tion; whereas if he allows a verdict to be entered it is con- 
clusive unless set aside.” Graham v. Tate, 77 N. C. 120. 
Southern ‘Cotton Oil ‘Co. vy. Shore, 171 (N.C) 52,755,087 «Ss. 
E. 938. 

The Principle Stated.—The principle would seem to be 
that a plaintiff may elect to be nonsuited in every case where 
no judgment other than for costs can be recovered against him 
ly the defendant, and when such judgment may be recovered 
he cannot so elect. McKesson v. Mendenhall, 64 N. C. 502, 504. 

Retirement of Jury for Correction of Formal Defect.—It is 
too late after verdict upon an issue or issues of fact for a 
plaintiff to take a nonsuit; and where the jury, after render- 
ing a verdict, had returned to the jury-room to correct a mere 
formal defect in the verdict, and as they retired the counsel 
for plaintiff informed the trial judge that the plaintiff would 
take a nonsuit, there was no error in refusing it. Strause v. 
Sawyer, 133 N. C. 64, 45 S. EB. 346. 

Where Defendant Seeks Affirmative Relief—When, by the 
pleadings, the plaintiff ceases to be merely an actor, and be- 
comes also a defendant, as, for example, if the defendant 
seeks affirmative relief and demands judgment, the right 
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to take a nonsuit ceases. McKesson v. Mendenhall, 64 N, | 
C. 502, 504; Mclean v. McDonald, 173 N. C. 429, 92 S. E. 148. 
But after a plea of tender or payment of money into court . 
the plaintiff may take a nonsuit. Id. 

Same—Counter Claim Must be Independent of Plaintiffs’ 
Complaint.—When the counterclaim on a cause of action . 
arises independently of that alleged in the complaint, the 
plaintiff may submit to a voluntary nonsuit as to his own 
cause of action. Yellowday v. Perkinson, 167 N. C. 144, 83 
Deer S44), | 

Same—Where Counterclaim Arises Out of Matter Set Forth 
in Complaint.—Where, however, the defendant’s counterclaim 
arises out of the contract or transaction set forth in the com- 
plaint as the grounds of the plaintiff’s cause of action, the 
plaintiff cannot take a nonsuit, this being placed on the prin- 
ciple that it is equitable and just that the right of the parties 
arising out of such contract be settled in one suit and at the 
na time. Yellowday v. Perkinson, 167 N. C. 144, 83 S. — 

ppaal 

Where Interlocutory Order Entered.—An interlocutory judg- 
ment does not deprive a plaintiff of the right to take a non- 
suit. Piedmont Mfg. Co. v. Buxton, 105 N. C. 74, 11 S. EB. 264. 

Nonsuit Not Allowed Where Defendant Wrongfully Dis- | 
possessed.—Whenever a defendant is wrongfully dispossessed 
of his land by legal process, he is entitled to a writ of res- 
titution and an inquisition of damages in that action of . 
which the plaintiff is not permitted to deprive him by taking _ 
a nonsuit. Lane v. Morton, 81 N. C. 38, 39. | 

j 





Refusal to Allow Nonsuit after Verdict Not Reviewable.— 
Refusal of the superior court to allow a nonsuit after verdict 
and judgment will not be reviewed in the Supreme Court. 
Brown ‘v. Kang, 107 No CG) 313," 12S) EB. 1372 ’ 


| 

§ 1-225. Party dying after verdict.—In no action 
shall the death of either party between the ver- — 
dict and the judgment be alleged for error, if the | 
judgment is entered within two terms after the 
verdict: "(Rev., s./564;, Code, $7, 038* R.eCU cea me 
8412; 17 Aharles, 11> ¢.).8;.Ceom 60a0 


Cross References.—As to rights of action which do not 
survive, see § 28-175. As to rights of action which survive 
to and against representative, see § 28-172. As to abate- 
ment of action by death of party after verdict, see § 1-74, 
paragraph 2. 

Judgment for or against Deceased Parties—The great 
weight of authority in this country is to the effect that where 
the court has acquired jurisdiction of the subject matter and 
the person during the lifetime of a party, a judgment for 
or against a deceased person is not wholly void or open to 
collateral attack. De La Vergne, etc., Mach. Co. v. Feather- 
stone, 147 U. "S7 209;..37 I, Ed. 138, 13'S! (Cte 293) 

Judgment Neither Void nor Irregular.—A judgment in favor 
of a dead man is not void, and not, on that account, irregular. 
Wood v. Watson, 107 N. C. 52, 12 S. E. 49. 

Judgment Against Dead Person Voidable—A judgment 
against a party to a suit rendered after his death is voidable, 
even if the fact of death was unknown. Wood v. Watson, 107 
IN C52s 12); Sue Bay 9: 

Parties on Appeal.—If appeal by the adverse party was 
desired, the proper course was to make the heirs at law 
parties to the action, and serve notice of appeal upon them. 
Wood ‘v. Watson, 107 N. C. 52, 12 S. E. 49. 


§ 1-226. When limited by demand in complaint. 
—The relief granted to the plaintiff, if there is 
no answer, cannot exceed that demanded in his 
complaint; but in any other case the court may 
grant him any relief consistent with the case made 
by the complaint and embraced within the issue. 
(Rev., si 565; Code, 's. 425; C.'C. P., s, 949. C. Gi 
606.) 


Purpose of the Section——The apparent purpose of this sec- 
tion, while simplifying the method of procedure, is to afford 
any relief to which the plaintiff may be entitled upon the 
facts set out in his complaint, although misconceived and not 
specially demanded in his prayer. Jones v. Mial, 79 N. G 
164, 168. 

General Relief Where Answer Filed.—If there be an an- 
swer any relief may be granted which is consistent with the 
case made by the complaint and embraced within the issue, 
although other and different relief may be sought by the 
pleader and demanded in the prayer for judgment. Wright v. 
Teutonia Ins. Co., 138 N. C. 488, 492, 51 S. E. 55; Bryan 
v. Canady, 169 N. C. 579, 86 S. E. 584; Council vy, Bailey, 
154 N. C. 54, 69 S. E. 760. 

Relief Limited to That Demanded Where No Answer Filed. 
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Where no answer is filed then the relief shall not exceed that 
demanded in the complaint. Jones v. Mial, 82 N. C. 252, 257, 
And when judgment grants relief in excess thereof it is 
lrregular and respondents are entitled to have it set aside. 
Simms v. Sampson, 221 N. C. 379, 20 S. E. (2d) 554. 

Where Improper Action Brought.—Where a plaintiff, in his 
complaint alleged and set out a case in trover, and the proof 
showed that it should have been in the nature of an assumpsit 
for money had and received, it was held that the plaintiff 
was entitled to recover, notwithstanding the variance. Oats, 
etc., Co. v. Kendall, 67 N. C. 241. 

Where Amount Tendered is Larger than Amount Due.—The 
verdict of the jury rendered in an action upon a mortgage 
note will not be affected by a tender of a larger amount made 
before the commencement of the action, which was refused and 
not kept good, and the relief will be confined to that found 
to be due. DeBruhl v. Hood, 156 N. C. 52, 72 S. E. 83. 

Cited in Bowie v. Tucker, 206 N. C. 56, 59, 173 S. E. 28. 


§ 1-227. When passes legal title—In any action 
wherein the court declares a party entitled to the 
possession of real or personal property, the legal 
title of which is in another party to the suit, and 
the court orders a conveyance of such legal title 
to him so dec‘ared to be entitled, or where, for 
any cause, the court orders that one of the par- 
ties holding property in trust shall convey the 
legal title to be held in trust to another person 
although not a party, the court, after declaring 
the right and ordering the conveyance, has power 
also, to be used in its discretion, to declare in the 
order then made, or in any made in the progress 
of the cause, that the effect thereof is to transfer 
to the party to whom the conveyance is directed 
to be made the legal title of the said property, to 
be held in the same plight, condition and estate 
as though the conveyance ordered were in fact 
executed; and shall bind and entitle the parties 
ordered to execute or to take benefit of the con- 
veyance, in and to all such provisions, conditions 
and covenants us are adjudged to attend the con- 
veyance, in the same manner and to the same ex- 
tent as the conveyance would if the same were 
executed according to the order. A party taking 
benefit under the judgment has the sa:ne redress 
at law on account of the matter adjudged as he 
might on the conveyance, if the same had been 
mereuted. (Rev. s..566;, Code, s+ 426; R.C.,' c, 
82, s. 24; 1850, c. 107; 1874-5, c. 17; C. S. 607.) 

Strict Conformity with the Section Required. — A decree 
does not operate as a conveyance, unless it complies with the 
of this section and section 1-228 declaring 
“that it shall be regarded as a deed of conveyance” 
and the mere fact that the court, while omitting this state- 
ment, intended that the decree should have such effect, is 
not sufficient for this purpose. Morris v. White, 96 N. C. 
m2 5, EF. 254. 

This decision was criticized in the case of Evans v. Brendle, 
173 N. C. 149, 91 S. E. 723; it was said that a too narrow 
construction was being given to the statute. The precise 
point arose in both cases, namely, the failure of the court to 
insert in the decree the words “‘that it shall be regarded as 


a deed of conveyance,” although it was left undecided in the 
Evans case, the court merely expressing its disfavor as to 





the former holding and then resting its own decision upon a 


different ground. In the dissenting opinion in Evans v. 
Brendle, in which two justices concurred, much weight is at- 
tached to the argument used by the court in Morris v. 
White. Ed. Note. , 
Same—Where Specific Performance Asked for.—It js not 
necessary that a decree in favor of the plaintiff in a suit for 
specific performance should declare that it should operate as 
a conveyance in order to constitute a complete adjudication of 
the rights of the holder of the naked legal title 
and the failure to make such insertion in no manner affects 
the equitable title which the plaintiff acquired by decree. 
Skinner v. Terry, 134 N. C. 305, 309, 46 S. E. 517. 
Married Woman May be Declared Trustee.—Where a mar- 
ried woman admits the execution of a fraudulent deed which 
does not convey all that was expected by the grantee, she 
will not be allowed to profit by the fraud but will be de- 
clared a trustee of the part of the land not conveyed, the 
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purchase price of which she has received. 
15d Ne C185; 65S: B. 646. 

Consent Decree until Impeached Passes Legal Title.—A de- 
cree by consent binds the parties and their privies in estate, 
but is open to impeachment by the privies on the ground that 
it was fraudulent to their injury; but until impeached the 
decree passes a legal title. Rollins vy. Henry, 78 N. C. 342, 
So2: 

Cited in Ayden v. Lancaster, 197 N. C. 556, 562, 150 S, 
E. 40. 


Bell v. McJones, 


§ 1-228. Regarded as a deed and registered.— 
Every judgment, in which the transfer of title is 
so declared, shall be regarded as a deed of con- 
veyance, executed in due form and by capable 
Persons, notwithstanding the want of Capacity in 
any person ordered to convey, and shal! be regis- 
tered in the proper county, under the rules and 
regulations prescribed for conveyances of similar 
Property executed by the party. The party de- 
siring registration of such judgment must pro- 
duce to the register a copy thereof, certified by 
the clerk of the court in which it is enrolled, un- 
der the seal of the court, and the register shall 
record both the judgment and certificate. All 
laws which are pas3ed for extending the time for 
registration of deeds include such judgments, 
provided the conveyance, if actually executed, 
would be so included. (Rey., ss. 567, 568; Code, 
Ss. 427, 429; R. C,, c. 32, ss. 25, 27: 1850, c. 107, 
SS.8y 45187455, C47, ss.°8, 4: C. Ss: 608.) 

Cross Reference.—See sec. 1-227 and notes thereto. 

Consent Decrees Convey Title.—A consent decree for tha 
recovery of the lands in fee has the effect of conveying the 
legal estate in fee “as between the parties,” and is good ag 
against third persons in the absence of fraud or collusion, 
Morris vy. Patterson, 180 N. C. 484, 105 §. E.. 25. 

Same—Agreement in Divorce Proceedings.—In an action 
brought by the wife for a divorce a mensa, an agreement that 
the wife have a life estate in certain of her husband’s lands, 
is binding as a consent judgment, though a divorce has not 
been decreed therein; and it is not affected by the fact that 
an award of the children has therein been made with the 


sanction of the court. Morris y. Patterson, 180 N. C. 484, 
10S 9.93... Ee = 25, 

Marginal Cancellation Not Essential but Advisable.—When 
a decree of court adjudges a deed to be void, no marginal 
cancellation of record, as in the case of mortgages and deeds 
of trust, is required, but it is commendable and convenient 
practice. Smith y. King, 107 N. C. PAE SIE AV) ASIN Oy A 

Cited in Ayden y. Lancaster, 197 N. C. 556, 562, 150 S. 
E. 40. 


§ 1-229. Certified registered copy evidence.—In 
all legal proceedings, touching the right of par- 
ties derived under such judgment, a certified copy 
from the register’s books is evidence of its ex- 
istence and of the matters therein con ained, as 
fully as if proved by a perfect transcript of the 
whole case. (Rev., s. 569; Code, s. 428: R. Core! 
32, S. 26; 1850, c. 107, s. 3; 1874-5, c..17, s. ay et 
S. 609.) 


§ 1-230. In action for recovery of personal 
property.—In an action to recover the possession 
of personal property, judgment for the plaintiff 
may be for the possession, or for the recovery of 
possession, or for the value thereof in case a de- 
livery cannot be had, and damages tor the de- 
tention. If the property has been delivered to the 
plaintiff, and the defendant claims a return there- 
of, judgment for the defendant may be for a re- 
turn of the property, or for the value thereof in 
case a return cannot be had, and dzatnages for 
taking and withholding the same. (Rev., s. 570; 
Code 004306 C, Co P;.s. 251: CUS 610.) 


Cress References.—As to the provisional remedy of claim 
and delivery for personal property, see § 1-472 et seq. As 
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to character of verdict in action for recovery of specific 
personal property, see § 1-203. 

In General—Where the defendant in claim and delivery 
replevies the property, the form of the judgment against 
him should be for the possession of the property with dam- 
ages for its detention and costs, or for the value thereof 
if delivery cannot be had and damages for its detention. 
Boyd v. Walters, 201 N. C. 378, 160 S. E. 451. 

Judgment Should Be Alternative.—In claim and delivery 
the judgment should be for the delivery of the property or its 
value, Oil Co.. v. Messick Grocery Co., 136 N. C. 354, 48 
S. E. 781; Hendrick v. Ireland, 162 N. C. 523, 77 S. E. 1011; 
and this is true of a judgment on a forthcoming bond in claim 
and delivery proceedings. Grubbs v. Stephenson, 117 N. C. 
66} '67;-23° Se aoe 

Same—When Judgment for Defendant.—When the plead- 
ings, in an action to declare valid a sale of property under 
mortgage, raise questions as to whether the mortgage had 
‘been released, and the sale was unlawful, and the property 
wrongfully seized under claim and delivery proceedings, the 
defendant, if successful, is entitled to judgment “for a re- 
turn of the property, or for the value thereof in case return 
cannot be had, and damages for taking and withholding the 
same’’ and issues were properly submitted to the jury to as- 
certain the value of the property alleged to have been wrong- 
fully converted. Penny v. Ludwick, 152 N. C. 375, 67 S. 
E. 919. 

Applicability of Doctrine of Res Judicata.x—Where judgment 
is rendered against the defendant and the surety on his bond 
in claim and delivery, and therein no issue is submitted to 
the jury on the question of damages for the wrongful detention 
of the property it does not estop the plaintiff from bringing 
an independent action to recover such damages. Moore v. 
Edwards, 192 N. C. 446, 135 S. E. 302; Woody v. Jordan, 69 
N. C. 189. 

Same—Where Judgment Unsatisfied.—Where the plaintiff, 
who had recovered judgment in an action of claim and de- 
livery (in which he was defendant) for the return of the 
property, but the same had not been returned, thereafter 
brought suit against the plaintiff, in such action for damages 
for the conversion of the property, it was held that he was 
entitled to recover. Asher v. Reizenstein, 105 N. C. 213, 10 
S. E. 889. 

Same—Applicable Only as to Matters Litigated upon.—The 
fundamental reasons for the application of the doctrine of res 
adjudicata are that there should be an end of litigation and 
that no one should be vexed twice for the same cause; there- 
fore, when the defendant in claim and delivery proceedings 
has recovered of the plaintiff therein such damages for his 
wrongful seizure of the defendant’s property as allowed by 
this section and he has claimed no more, he may, by an in- 
dependent action, sue for such damages to his business as 
may have been caused by the malicious prosecution of the 
plaintiff’s action, for such was not the subject of recovery in 
the claim and delivery proceedings, and the doctrine of res 
adjudicata has no application. Ludwick v. Penny, 158 N. C. 
Tee etOS. 175 pO. ae, e228: 

Where Counterclaim Filed.—A suit for maliciously prose- 
cuting a proceeding in claim and delivery for the purpose of 
breaking up the business of another will not lie before the 
termination of the claim and delivery proceedings, and the 
defendant in such proceedings cannot therefore set up a 
counterclaim in that action for the damages he may have 
sustained in his business. Ludwick vy. Penny, 158 N. C. 104, 
TOR stn ks. (228: 

Measure of Damages When Property Beyond Control of 
Court.—In an action of claim and delivery, where it appears 
that the defendant was in possession under a contract of 
purchase, and the property had been placed beyond the control 
of the court, the equities will be adjusted and judgment 
rendered against the defendant for the balance of the pur- 
chase money, with interest from the date of purchase. Hall 
v. Tillman, 115 N. C. 500, 20 S. E. 726. 

Estimation of Interest.—When the verdict of the jury has 
only established that the plaintiff has wrongfully converted to 
his own use an excess of property in a certain sum over that 
required to pay off defendant’s mortgage to him, the judgment 
thereon should not include interest from the time of the al- 
leged conversion, but only from the date of the judgment, the 
conversion being a tort and the damages unliquidated; and 
when on appeal the judgment of the court is erroneous in this 
respect only, it will be ordered to be amended and affirmed. 
Penny v. Ludwick, 152 N. C. 375, 67 S. EB. 919. 

Where Additional Item Allowed by Consent.—Where the de- 
fendant in claim and delivery of crops has replevied the prop- 
erty, and the plaintiff has recovered final judgment, an addi- 
tional item of expense or cost allowed by consent to the 
plaintiff will be held as binding upon the parties on appeal. 
Hendricks v. Ireland, 162 N. C. 523, 77 S. E. 1011. 

Liability of Surety—Where the plaintiff is successful in 
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his action wherein claim and delivery have been issued, the 
surety on the defendant’s replevin bond, given in accordance 
with this section, is liable for the full amount thereof to be 
discharged upon the return of the property and the payment 
of damzges and cost recovered by the plaintiff; or second, if 
the return cannct be had, the judgment should order that the 
surety be discharged upon the payment to the plaintiff of the 
amount of his recovery, within the amount limited in the 
bond, for the value of the property at the time of its wrongful 
taking and detention, with interest thereon, together with the 
cost of the action. Orange Trust Co. v. Hayes, 191 N. C. 542, 
132 S. E. 466. 

Where the defendant in the action has retained possession 
of the property in claim and delivery, and the plaintiff is 
successful in the action, the latter is entitled to summary 
judgment against the surety on the replevin bond given in 
accordance with the provisions of the statute. Orange Trust 
Co. v: Hayes, 191) N. (Co 5425132" S25 5. 466; 

issues and Judgment Should Cover Whole Case.—Where the 
action is brought to recover property conveyed to secure 2 
debt, in order to avoid circuity of action, when the debt is 
denied, the issues and judgment should cover the whole case, 
including the balance due upon the debt, and for the benefit 
of the sureties upon the undertaking the value of the property 
at the time of the seizure should also be ascertained, as they 
are liable for such value, not exceeding the indebtedness 
secured. Griffith v. Richmond, 126 N. C. 377, 35 S. E. 620. 

Cited in Harrell v. Tripp, 197 N. C. 426, 428, 149 S. E. 
548; Green v. Carroll, 205 N. C. 459, 464, 171 S. E. 627. 


§ 1-231. What judge approves judgments.—In 
all cases where a judgment, decree or order of the 
superior court is required to be appteved by a 
judge, it shall be approved by the judge having 
jurisdiction of receivers and injunctions. (Rev., s. 
bY 1 Codex 6.432 1876-1, 0 Cueeonnsend; aloo mGmOoe 
USSileecues Lee Gur seolele) 


Motions for the appointment of a receiver may be made 
before the resident judge of the district, or one as- 
signed to the district, or one holding the courts thereof by 
exchange, at the option of the mover. Corbin v. Berry, 83 
Nea. 728. 

Restraining Orders must be made returnable before the 
judge in the district in which the action is pending. Gal- 
breath v. Everett, 84 N. C. -546. 


§ 1-232. Judgment roll—Unless the party or his 
attorney furnishes a judgment roll, the clerk, im- 
mediately after entering the judgment. shall at- 
tach together and file the following papers which 
constitute the judgment roll: 

1. In case the complaint is not answered by 
any defendant, the summons and complaint, or 
copies thereof, proof of service, and that no an- 
swer has been received, the report, if any, and a 
copy of the judgment. 

2. In all other cases, the summons, pleadings, 
or copies thereof, and a copy of the judgment, 
with any verdict or report, the offer of the de- 
fendant, exceptions, case, and all orders and 
papers in any way involving the merits and 
necessarily affecting the judgment. (Rev., s. 572; 
Coders: 494: "CE CAP par 2s3 Cr Sele) 


Section Directory.—The provisions of this section as to the 
judgment roll should be complied with, but they are directory, 
and the clerk’s failure to ‘“‘attach together’ the papers did 
not vitiate the judgment which was entered of record and 
regular in form. See Brown v. Harding, 171 N. C. 686, 89 S. 
in spite of the holding in Dewey v. Sugg, 109 N. C. 
328, 329, 13 S. EB. 923, to the effect that a judgment to con- 
stitute a lien must be docketed in the ‘“‘prescribed manner.” 


§ 1-233. Docketed and indexed; held as of firs 
day of term.—Every judgment of the superio 
court, affecting the right to real property, or re 
quiring in whole or in part the payment 0 
money, shall be entered by the clerk of sai 
superior court on the judgment docket of th 
court. The entry must contain the names 0 
the parties, and the relief granted, date of judg 
ment, and the date, hour and minute of docket 
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ing; and the clerk shall keep a cross-index of the 


———— 
—————— 
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whole, with the dates and numbers thereof. In 
all cases affecting the title to real property the 
clerk shall enter upon the judgment docket the 
number and page of the minute docket where the 
judgment is recorded, and if the judgment does 
not contain particular description of the lands, 
but refers to a description contained in the plead- 
ings, the clerk shall enter upon the minute docket, 
immediately following the judgment, the descrip- 
tion so referred to. 

All judgments rendered in any county by the 
superior court, during a term of the court, and 
decketed during the same term, or within ten 
days thereafter, are held and deemed to have 
been rendered and docketed on the first day of 
said term, for the purpose only of establishing 
equality of priority as among such judgments. 
(Rev., c. 573; Code, s. 433; C. C. P., s. 252: Supr. 
Ct. Rule VIII; 1909, c. 709; 1929, ¢. 183; 1943, ¢. 
301, s. 4%; C. S. 613.) 


Local Modification.—Durham: 1929, c. 88. 

Editor’s Note—The Act of 1929 added to the second 
paragraph the words “for the purpose only of establishing 
equality of priority as among such judgments.” : 

The 1943 amendment inserted in the second sentence the 
requirement that the entry contain the hour and minute 
of docketing. 

For article on Names—Married Women—Change of Name 
by Legal Process—Notice, see 16 N. C. Law Rev. 187. 

Strict Compliance Necessary.—The observance of this law 
is regarded as so important to subsequent purchasers and 
mortgagees that, wherever the system of docketing obtains, 
a very strict compliance with its provisions in every respect 
is required. Jones vy. Currie, 190 N. C. 260, 129 S. E. 605 

Clerk Liable upon Failure to Index Judgment.—An action of 
tort will lie against the clerk upon his failure to index a 
judgment, such neglect resulting in damage to the plaintiff. 
Shackelford v. Staton, 117 N. C. 73, 23 S. E. 101. 

Same—Duty of Judgment Creditor to See Judgment Prop- 
erly Docketed.—It is the duty of a judgment creditor to see 
that his judgment is properly docketed. If the clerk neglects 
to docket the judgment, subsequent encumbrancers and 
claimants under the judgment debtor are not to be prejudiced 
thereby, and the remedy of the judgment creditor is against 
the clerk for loss suffered by reason of the failure to docket 
the judgment. Holman y. Miller, 103 N. C. 118, 9 S. E. 429. 

Where Judgment Docketed in Foreign County.—Where the 
transcript of a judgment recovered in one county is sent to 
another for docketing, the transcript must not only be dock- 
eted but must be entered on the cross-index, giving the 
names of all the judgment debtors and the name of at 
least one plaintiff. Jones v. Currie, 1909 N. C. 260, 129 S. 
FE. 605; Dewey v. Sugg, 109 N. C. 328, 13 S. E. 923. 

Contents of the Index and Purpose Thereof.—When there are 
several judgment debtors in the docketed judgment, the index 
should and must specify the name of each one, because the 
index as to one would not point to all or any of the others. 
The purpose is, that the index shall point to a judgment 
against the particular person inquired about if there be a 
judgment on the docket against him. A judgment not thus 
fully docketed does not serve the purpose of the statute, and 
is not docketed in contemplation of law. Dewey v. Sugg, 
209 N. C. 328, 329, 13 S. E. 923. Jones v. Currie, 190 N. C. 
260, 264, 129 S. E. 605. 


Initials in Index Valid.—‘‘J. Mizell’ or “Jo. Mizell” is a 
sufficient cross-indexing for a judgment against ‘Josiah 
Mizell.” Valentine v. Britton, 127 N. C. 57, 37 S. E. 74. 

One Cross-Indexing Not Sufficient for Two Judgments.— 
One cross-indexing is insufficient for two judgments, though 
they appear on the same page and include the same parties, 
and only the first judgment on its page will constitute a lien. 
Valentine v. Britton, 127 N. C. 57, 37 S. E. 74. 

Judgment Signed out of Term.—The provisions of this sec- 
tion that judgments relate to the first day of the term, apply 
when the judgment was rendered and docketed during the 
term, or within ten days after adjournment thereof, and not 
to a judgment signed out of term by the consent of the 
parties, except where third persons are prejudiced; and the 
position may not be maintained that a sale of lands to be 
made by commissioners appointed to sell property, etc., was 
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commencement of the term, when it appears that by consent 
the order was signed after the term of court, and the sale oc- 
curred within the time prescribed from the actual date on 
which the judge signed it. Contestee Chemical Co. v. Long, 
184 N. C. 398, 114 S. E. 465. 

Consent Judgments.—The provisions of this section that 
judgments rendered during a term should relate back to 
the first day thereof, and that the liens of all judgments 
rendered on the same Monday shall be of equal priority, 


do not apply to judgments by consent. Hood y. Wilson, 
208 Ns..C 120579 S. VEY 495; 

Judgment against Corporations.—A judgment against a cor- 
poration does not relate back, by implication of law, to the 
beginning of the term, so as to create a lien on the corporate 
property.as against the vesting of the title in a receiver, under 
the statute, who had in the meantime been appointed. Odell 
Hdw. Co. v. Holt-Morgan Mills, 173 N. C. 308, 92 S. BE. 8. 

Cited in Pentuff v. Park, 195 N. C 609, 143 S. E. 139; 
Henry v. Sanders, 212 N. C. 239, 193 S. E. 15; Massachu- 
setts Bonding, etc., Co. v. Knox, 220 N. C. (2a, Sn Se oe 
(2d) 436, 138 A. I, R. 1438 (dis. op.). 


§ 1-234. Where and how docketed; lien—Upon 
filing a judgment roll upon a judgment affecting 
the title of real property, or directinz in whole 
or in part the payment of money, it shall be 
docketed on the judgment docket of the superior 
court of the county where the judgment roll was 
filed, and may be docketed~on the judgment 
docket of the superior court of any other county 
upon the filing with the clerk thereof of a transcript 
of the original docket, and is a lien on the real 
property in the county where the same is dock- 
eted of every person against whom any such 
judgment is rendered, and which he kas at the 
time of the docketing thereof in the county in 
which such real property is situated, or which he 
acquires at any time thereafter, for ten years from 
the date of the rendition of the judgment. But 
the time during which the Party recovering or 
owning such judgment shall be, or shall have 
been, restrained from proceeding thereon by an 
order of injunction, or other order, or by the 
operation of any appeal, or by a statutory pro- 
hibition, does not constitute any part of the ten 
years aforesaid, as against the defendant in such 
judgment, or the party obtaining such orders or 
making such appeal, or any other person who is 
not a purchaser, creditor or mortgagee in good 
faith. (Rev., s. 574; Code, s. 435: C. C. Pras. 254 
C. S. 614.) ; 

I. In General. 

II. Creation of the Lien and Priorities. 
A. Sufficiency. 
1. Realty. 
2. Personalty. 
B. Priorities. 
III. Property Subject to the Lien. 
A. Property I,ocated in County where 
Docketed. 
B. After-Acquired Property. 
C. Nature of Right Acquired. 
IV. Issuing Execution. 
V. Loss of the Lien. 


Cross Reference. 
As to docketed judgment for a fine constituting a lien, see 
§ 15-185. 


Judgment 


I. IN GENERAL. 


See 11 N. C. Law Rev. 365, 367. 

Applicable to Legal and Equitable Estates. — This sec- 
tion is sufficiently comprehensive to include equitable as 
well as legal estates. Mayo v. Staton, 137 N. C. 697, 50 S. 
E. 331, the principle is equally applicable when the sale to 
satisfy the judgment is made by an administrator. Man- 
nix v. Ihrie, 76 N. C. 299, 301. 

Where a debtor executes a deed in trust to a trustee to 
secure certain debts therein mentioned, and after the regis- 
tration of the deed a creditor obtains judgment and has 
the same docketed, the judgment, under the provisions of 


not made within the time prescribed by the order, under the this section, is a lien upon the equitable estate of the 
theory that the date of the order was to relate back to the debtor. McKeithan v. Walker, 66 N. C. 95. 
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A judgment from the time it is docketed has a lien on 
all the interest of whatever kind the defendant has in real 
estate, whether it be such as can be seized under execution 
or not. Glenn Co. v. Shober, 69 N. C. 154. 

A lien is a right of property, and not.a mere matter of 
procedure. So far as it relates to lands, it is a technical 
term, that means a charge upon the lands running with 
them, and incumbering them in every change of ownership. 
Ingles v. Bringhurst, 1 Dall. 341, 345, 1 L. Ed. 167. 

Property converted from its original nature, as land into 
money, is not subject to the lien of a judgment, or to sale 
under execution issued thereon, although the statute gives 
a lien, under the judgment, on all the real property of the 
debtor in the county, which by construction of this court 
embraced both legal and equitable estates. Clifton v. 
Owens, 170 N. C. 607, 87 S. E. 502, 505, citing Dixon v. 
Dixon, 81 N. C. 323. 

Liability of Trustee. — A trustee having a surplus in 
his hands after the sale of land under a conveyance to se- 
cure money loaned thereunder, who is affected with notice 
by docketing of judgments against the trustor, or the one 
who otherwise is entitled to receive it, under the provi- 
sions of this section may not pay the same to the trustor 
without incurring liability; and in an action brought for 
that purpose the judgment creditors are necessary parties, 
and a final judgment therein entered without them is re- 
versible error. Barrett v. Barnes, 186 N. C. 154, 119 S. E. 
194. 

Requirement That Clerk to Docket Judgment Mandatory. 
—A judge cannot, under this section, validly issue an 
order to the clerk not to docket a judgment pending the 
fulfillment of a conditional order directed to the parties. 
Hopkins v. Bowers, 111 N. C. 175, 179, 16 S. E. 1; see also, 
section 1-233 and notes thereto. 

Applied in Dillard v. Walker, 204 N. C. 67, 167 S. E. 632; 
Equitable Life Assur. Soc. vy. Russos, 210 N. C. 121, 185 
Day tee Goes 

Cited in Jones v. Rhea, 198 N. C. 190, 151 S. E. 255; Crow 
v. Morgan, 210 N. C. 153, 185 S. E. 668; Edmonds v. Wood, 
222" N.C!) 118, 2207S. ned) 287, 


II. CREATION OF THE LIEN AND PRIORITIES. 
A. Sufficiency. 


1. Realty. 


Docketing Fixes the Lien. The docketed judgment 
fixes the lien and the debtor cannot escape it; if he sells 
thereafter the purchaser takes subject to the statutory lien 
given by this section. Moore v. Jordan, 117 N. C. 86, 89, 
23 S. E. 259. The mere rendition of the judgment will not 
constitute a lien, Alsop v. Mosely, 104 N. C. 60, 63, 10 S. E. 
124; nor does the execution fix the lien. Pasour v. Rhyne, 
S2N. C. 1495) 152. 

A judgment for a fine, duly docketed, constitutes a lien 
on realty under § 15-185, and attaches immediately upon the 


docketing of the judgment under the provisions of this 
section. Osborne y. Board of Education, 207 N. C. 503, 
177 S. E. 642. 


In other words, the section specifies two requisites as 
conditions precedent to the fixing of the lien, namely (1) 
rendition and (2) docketing; when these two requirements 
are met the lien attaches as of the date of rendition. Ed. 
Note. 

Same—Subsequent Purchasers. — The docketing of the 
judgment having fixed the lien, the rights of the judgment 
creditor become fixed thereby, and the subsequent registra- 
tion of a deed or mortgage to or on the same property can- 


not divest those rights. Cowen v. Withrow, 112 N. G 
736, 741, 17 S. E. 575. See post, this note, “Priorities” 
iI, B 


Same—Not Essential to Issuing an Execution. — Dock- 
eting is not a condition precedent to the enforcement of 
the judgment by final process. Bernhardt v. Brown, 122 
N. C. 587, 594, 29 S. E. 884. See also, Holmon v. Miller, 
103 N. C. 118, 9 S. E. 429, where it was said, “under the 
present system no lien is acquired upon land in the ab- 
sence of an execution and levy, until the judgment has been 
docketed.’’ 

Strict Compliance with Requirement as to Docketing.— 
To constitute a lien on real estate, the judgment must be 
docketed in the office of the clerk of the superior court of 
the county where such property is situate. And, for a 
lien to be obtained, the requirement as to docketing must 
be strictly complied with. Southern Dairies y. Banks, 92 
F. (2d) 282, 286. 

Docketing First in County of Rendition. — A judgment 
rendered in one county can not Le docketed in another 
without having been first docketed in the county where it 
was rendered. McAden v. Banister, 63 N. C. 479; Essex 
Inv. Co. v. Pickelsimer, 210 N. C. 541, 187 S. E. 813. 
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Transcript Sent to Foreign County. 
Patton, «8/7) IN. Ci 318, 4 
judgment sent from one 
which sets out the date 
parties to the suit, the 
costs of the action, is 
lien on the defendant’s 
256, 260. 


— In Wilson vy. 
was held that the transcript of a 
county to another to be docketed, 
of its rendition, the names of the 
amount of the judgment and the 
a sufficient docketing to create a 
land. Ie v. Bishop, 89 N. C. 


2. Personalty. 


Levy Necessary to Constitute Lien on Personalty. — 
There is no lien upon personal property, except from the 
levying. Merchants Nat. Bank v. Newton Cotton Mills, 
15) N. -C. 507,524, 5207S. Ba. 7659) Selby.) va (Dixon, mill Nees 
424; Summers Hdw. Co. v. Jones, 222 N. C. 530, 532, 23 S. 
E. (2d) 883. 

B. Priorities. 

Record as Notice. — A plaintiff will be charged with 
notice of judgment entered at a regular term of court as 
of the time of the entry. Sluder v. Graham, 118 N. C. 835, 


23 S. E. 924. 
Consent judgments, under this section, have priority in 
accordance with priority of docketing, since the provi- 


sions of § 1-233 are not applicable to consent judgments, 
Hood v. Wilson, 208 N. C. 120, 179 S. E. 425. 

Between Judgments. — If a number of justice’s judg- 
ments be docketed in the superior court, thay will, under 
this section, be a lien upon the land of the defendant from 
the time when they were docketed, and will have a priority 
aver a judgment obtained in court by another person 
against the same defendant at a subsequent time, and 
though an execution be issued on the latter and the sheriff 
levies it on the land and advertises it for sale, 
before the sale executions are issued on a part of the 
justice’s docketed judgments, and are placed in the hands 
of the sheriff, the proceeds of the sale of the land must be 
first applied to the payment of all the justice’s judgments. 
Perry v. Morris, 65 N. C. 221. 

A prior assignee of a judgment for a valuable consider- 
ation takes the title of his assignor unaffected by a sub- 
sequent assignment of the same judgment by the as- 
signor to another for a valuable consideration without no- 
tice of the prior assignment, in the absence of fraud, even 
though the second assignee has his assignment first recorded 
on the judgment docket, there being no statute requiring an 
assignment of a judgment to be recorded. In re Wallace, 
212) Ne °C: 2490; 193. SB. S19: 

Between Docketed Judgment and Unrecorded Deed. 
The lien of a regularly docketed judgment is superior to 
a claim under an unrecorded deed from the judgment 
debtor. Eaton v. Doub, 190 N. C. 14, 128 S. E. 494. 

Where there is a lien by judgment under this section 
against the holder of an equitable title to lands who also 
holds a registered mortgage from his grantee under an 
unregistered deed to secure the balance of the purchase 
price, his deed registered after the lien of the judgment 
had taken effect, cannot render the lien under the mortgage 
superior to the judgment lien, and equity will remove the 
lien of the mortgage cloud upon the title of the purchaser 
at the execution sale holding the sheriff’s deed. Mayo v. 
Staton, 137 N. C. 670, 50 S. E. 331; Mills v. Tabor, 182 N. 
C722, 09 eS iss A800: 


An adverse holder of land under § 1-40, pursuant to an 
unrecotdcd deed, has title superior to the lien of a judg- 
ment based on this section, but acquired and registered 
after the elapse of the 20-year period against the original 
grantor. Johnson v. Fry, 195 N. C. 832, 143 S. E. 857. 

Between Judgment and Previous Conyveyance.—A judg- 
ment is not a lien upon the lands of the judgment debtor 
that he had previously conveyed bona fide either by reg- 
istered deed or mortgage upon which foreclosure has been 
made. MHelsabeck v. Vass, 196 N. C. 603, 146 S. E. 576. 

Between Judgment and Subsequent Mortgage—Where 
after *#he recordation of a judgment, the judgment debtor 
executes a mortgage on certain of his land, and the land 
is foreclosed under prior mortgages antedating the judg- 
ment, and the judgment debtor makes no claim to his 
homestead, the judgment creditor has a preference in the 
proceeds of the sale over the subsequent mortgage made. 
Duplin County v. Harrell, 195 N. C. 445, 142 S. EB. 481. 

Between Lien and Subsequent Purchaser.—Upon the dock- 
eting of a judgment it becomes a lien on all the land to 
which the judgment debtor has title for a period of ten 
years from the time of its docketing, under this section, 
and the land is not relieved of the judgment lien by a sub- 
sequent transfer of title by the judgment debtor. Moses 
v. Major, 201 N. C. 613, 160 S. E. 890. 

A judgment creditor or his assignee has a lien on the 
lands of the judgment debtor, and where the judgment is 
duly docketed, under this section, the lien exists against 


[ 262 ] 


yet, if | 





| 


§ 1-234 


a subsequent purchaser from the judgment debtor, carrying 
with it the right to subject the property and improve- 
ments thereto to the satisfaction of the debt, but the judg- 
ment creditor or his assignee has no title or estate in the 
lands. Byrd v. Pilot Fire Ins. Co., 201 N. C. 407, 160 S. 
E. 458. : 

When an heir acquires land or property to be treated as 
realty subsequent to docketing of several judgments against 
him, the judgment creditors are not entitled to priority in 
accordance with the date of the docketing of their respec- 
tive judgments, but are entitled only to application of the 
property to the judgments pro rata. Linker y. Linker, 213 
mec. gol, 196 S. EB. 329. 

Execution Sale under Prior Judgment.—A judgment is 
not a lien upon the lands of the judgment debtor con- 
veyed under execution sale of a prior docketed judgment, 
Helsabeck v. Vass, 196 N. C. 603, 146 S. E. 576. 

Subject to Homestead.—-A lien on the lands of the judg- 
ment debtor, is subject to the homestead interest as pro- 
vided by Const., Art. X, sec. 2. Farris v. Hendricks, 196 
Pi a 439, 146 'S. Be 77. 

Purchaser at Execution Sale. — Where the judgment 
creditor and a mortgagee under a prior registered mort- 
gage claim the land from the same person, they are ordi- 
narily estopped to deny the title of their common source, 
but where the deed from this common source, upon which 
the mortgagor’s title depends, has been registered after the 
judgment lien has taken effect, this element of estoppel 
does not apply to the purchaser at the execution sale. Mills 
metapor, 162 N. ©, 722° 109 S. EK. so, 

Sale under Junior Judgment. — The effect of a sale un- 
der a junior judgment is to pass the debtor’s estate en- 
cumbered with the lien of an older docketed judgment; 
and the effect of a sale under both is to vest the title in 
the purchaser, and transfer the liens, in the same order 
of priority to the proceeds of sale. Cannon v. Parker, 81 
eG. 320, 321. 

Same—Priorities Must Be Observed. — The sheriff must 
observe these priorities, of which he has notice upon the 
face of the execution, in paying out the money to the re- 
spective creditors. Cannon v. Parker, 81 N. C. 320, 321. 

Merger. — Where a creditor sues on his judgment con- 
stituting a lien on the homestead of the debtor and obtains 
a new judgment, the first judgment is not merged in the 
second. Springs v. Pharr, 131 N. C. 191, 42 S. E. 590. 

As to Bona Fide Purchasers. — Where a judgment is 
entered during the term, the lien has no application 
against claimants who have in the meantime acquired bona 
fide title, and in such case the law will take notice of 
fractions of a day in favor of such a purchaser, and re- 
ceivers of the debtor should be classed as a_ purchaser. 
Odell Hdw. Co. v. Holt-Morgan Mills, 173 N. C. 308, 92 

Loe 
Bes fide purchasers are also protected where there is 
a great delay in making motion to revive the lien, and 
execution being issued after the lapse of the ten year 
period. See note of Spicer v. Gambill, post this note, 
analysis line, ‘Issuing Execution” IV. 

Judgment Creditor Prior to Debtor’s Homestead. — The 
lien of a judgment duly docketed in the county where the 
land lies is superior to that of a subsequently registered 
mortgage on land outside of the debtors allotted home- 
stead, and therefore, the proceeds of the sale of such land 
should be applied first to the payment of the judgment 
debt. Gulley v. Thurston, 112 N. C. 192, 195, 17 S. BE. 13. 

ut see note of Kirkwood v. Peden, and also Vanstory v. 
hornton, post this note, analysis line, “Property Subject 
to the Lien’’ III. ; 
_ Interlocutory Judgment. — An _ interlocutory judgment, 
containing recitals made only for the purpose of directing 
a commissioner how to proceed in the sale of land, and the 
dand was not sold, does not affect the rights of the parties. 
Mayo v. Staton, 137 N. C. 670, 50 S. E. 331. 


III. PROPERTY SUBJECT TO THE LIEN. 


A. Property Located in County Where Judgment Docketed. 

In General. — A docketed judgment is a lien only upon 
so much of the real property of the defendant as is situated 
in the county where the same is docketed. King v. Portis, 
77 -N. C. 26, but it gives no peculiar lien upon any particu- 
far parcel of land. Bryan v. Dunn, 120 N. C. 36, 27 S. &. 

A judgment is a lien upon the lands of the judgment 
debtor that he may own in the county at the time the 
judgment was docketed. Helsabeck v. Vass, 196 N. C. 
603, 146 S. E. 576. ‘ : 

The lien of a judgment is no more than that which is 
provided by the statute, and is effective only against “the 
real property in the county where the same is docketed oi 
very person against whom any such judgment is ren- 
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dered.” 
E. 16. 

Title to Standing Timber. — An estate created by a 
deed conveying standing timber, with a right to cut and 
remove the same within a specified time, is, while it exists, 
subject to the lien of a docketed judgment and to the or- 
dinary methods of enforcing collection of the same as in 
other cases of realty. Fowle vy. McLean, 168 N. C. 537, 


Jackson v. Thompson, 214 N. C. 539, 543, 200 S. 


84 S. E. 852. 
Property converted from _ its original nature, see note 
of Clifton v. Owens, ante this note, analysis line “In 


General” I. 

Homestead Not Subject to Judgment Lien. — The mere 
right of homestead is not such an estate or interest in landg 
as is subject to a lien by judgment. Kirkwood y. Peden, 
173. N.C. 460; 92°S. 9 264! 

Same—Reversionary Interest May Be Subjected. — The 
only reason for keeping a judgment in full force and effect 
during the existence of the homestead is to subject the re- 
versionary interest to its payment when the homestead 
expires, as such interest cannot be sold under execution 
during the life of the homestead. Kirkwood v. Peden, 173 
N.C, 460, 92 S. +B. 264, 

A docketed judgment is a lien on all the land of the 
debtor in the county where docketed from the date of the 
docketing, and the creditor may presently enforce the 
Same on all the debtor’s land outside of the homestead 
boundaries, but must await the termination of the home- 
stead estate to subject the land to which it pertains, and 
no act of the debtor can change or impair the creditor’s 
rights under such lien. Vanstory v. Thornton, 112 N. C. 
196, 204, 17 S. E. 566. 

A judgment upon individual debt against holder of mere 
legal title held in trust for another has no lien upon the 
land so held. Jackson vy. Thompson, 214 N. C. 539, 543, 200 
Se eae) 16; 

Cited in Cheek v. Walden, 195 N. C. 752, 143° S. FE. 465. 


B. After-Acquired Property. 


In General. — Under this section the lien of docketed 
judgments attaches to after-acquired lands in the same 
county at the moment that the title vests in the judgment 
debtor, and the proceeds of a sale under such judgments 
should be distributed pro rata without reference to the 
day when they were docketed. Moore v. Jordan, 117 N. 
COR86s 8723 St e950) 

The lien extends to and embraces only such estate as the 
judgment debtor has at the time of the docketing thereof, 
or thereafter acquires while the judgment subsists. Thomp- 
son v. Avery County, 216 N. Cc A05 SS. EB Gdyeide Seq 
also, Durham vy. Pollard, 219 N. C. 750, 14 S. E. (2d) 818. 

Judgment by Confession. — Though a judgment by con- 
fession is given out of the ordinary course of procedure, 
nevertheless, it at once, when docketed, becomes a lien 
upon the judgment debtor’s real Property. Sharp v. R. R., 
106 N. C. 308, 319, 11 S. E, 530; Keel v. Bailey, 214 N, C, 159, 
198 S. E. 654. 

Judgments against Land Held in Remainder. The 
docketing of judgments against a debtor who holds land 
in remainder, dependent upon a life estate in another, 
creates a lien upon such estate, which, not being sus- 
ceptible of immediate occupancy, is not protected from sale 
under execution by the Constitution and laws relating to 


homestead exemptions. Stern Bros. yv. Tyee, 115 N. C. 426, 
20) S: Es 736; 


Successive Transfers of Different Tracts. — Where there 
is a judgment lien on land, part of which is sold by the 
debtor, the remaining portion will be first sold in satis- 
faction of the judgment before resorting to the land first 
sold, and the rule extends to a purchaser of the remaining 
land from the judgment debtor, but this equity is never 
enforced against the creditor when he will in any sub- 
stantial way be prejudiced by it. Brown vy. Harding, 170 
Nay, Coi253. 86055, 1010) rehearing denied 171 N. C. 686, 99 
Sse 222. 


Attaches upon Conveyance to Judgment Debtor. — The 
lien of a judgment attaches when the land is conveyed to 
the judgment debtor, and is superior to any equity which 
his grantor could retain by a parol agreement or a_ subse- 
quently recorded conveyance. Colonial Trust Co. y. Sterchie 
Bros., 169 N. C. 21, 85 S. E. 40. 


C. Nature of Right Acquired. 


No Estate Vested. — The lien created by docketing a 
judgment does not vest any estate in the property subject 
to it in the judgment creditor, but only secures to the 
creditor the right to have the property applied to the sat- 
isfaction of his judgment, and such lien extends only to 
such estate, legal or equitable, as may be sold or disposed 
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of at the time it attaches. 
202, 13S) BE. 790: 

Title to Property in Third Party. — A docketed judgment 
constitutes no lien upon real property purchased and paid 
for by the debtor, where title is taken in the name of 
some third person. Dixon y. Dixon, 81 N. C. 323, 324. 

Same—Remedy of Creditor. — In such case the creditor 
has a right to follow the fund in equity, but the institution 
of a suit for that purpose confers no lien, and can have no 
further effect than to give the creditor first bringing his 
suit a* priority over other creditors, and to disable the 
holder of the property from defeating, by a conveyance, 
the object of the proceedings. Dixon v. Dixon, 81 N. C. 
205. OaAs 

Persons Entitled to Enforce. — In an action to enforce 
the lien of judgments against land formerly owned by the 
judgment debtor, it was no concern of the defendants 
that the person in whose name the judgments were taken 
was not the beneficial owner of the judgments, as de- 
fendants would be protected by payment to the plaintiff 
of record. Brown v. Harding, 170 N. C. 253, 86 S. E. 1010, 
rehearing denied, 171 N. C. 686, 89 S. E. 222. 

Where Equitable Execution and Accounting Necessary. — 
Where there was a conflict as to the priorities of the se- 
cured creditors the plaintiff, whose docketed judgment 
constituted a lien on the resulting trust in a deed of 
trust, could not enforce his lien by the ordinary process of 
execution but had to resort to an action in the nature of 
an equitable execution where an account could be taken. 
Trimble v. Hunter, 104 N. C. 129, 134, 10 S. E. 291. 

Same—Reason for the Rule. — As it (the resulting trust) 
could not be levied on or sold by the common law to sat- 
isfy the execution, no lien arose from its issuing or what 
the sheriff calls its levy. For as the lien arises or is 
created as a means to the end, it would be in vain tor the 
law to raise it when the end could not be attained, Mc- 
Keithan v. Walker, 66 N. C. 95, 96. 


IV. ISSUING EXECUTION. 


See the analysis line immediately following in this note. 

Purpose. — The sole office of the execution is to enforce 
the lien by the sale of the land upon which it has attached. 
Pasour v. Rhyne, 82 N. C. 149, 152. 

Time Allowed. —- Ieave to issue execution upon a dock- 
eted judgment may be granted at any time within ten years 
from the docketing. Adams v. Guy, 106 N. C. 275, 278, 11 
Sa bass. 


Same—Appeal. — The motion for leave to issue execution 
is made in apt time, though the ten years expired pending 
the appeal and though no undertaking is given; this is 
true because the time during which the judgment creditor 
was restrained by the operation of the appeal is not to be 
counted, as the appeal had the effect to prevent the issu- 
ing of execution within the time prescribed. Adams vy. 
Guy, 106 N. C: 278, 11 S. 3.535. 


Motion to Revive. — Where a judgment creditor de- 
lays issuing execution until within a short time before the 
expiration of the lien of his judgment and then gives no- 
tice of a motion to revive and for leave to issue execution, 
and the motion 1s heard and execution issued after ten 
years from the date of the judgment, a purchaser at the 
execution sale of land gets no title as against one who 
bona fide bought the land during the ten years. Pipkin 
v. Adams, 114 N. C. 201, 19 S. E. 105; Lilly v. West, 97 N. 
C. 276, 1 S. E. 834. The same principle applies where the 
execution is levied before the expiration of the lien but the 
sale does not take place until after the expiration of the 
lien. Spicer v. Gambill, 93 N. C. 378, 383. 


Failure to Docket Judgment. — If a party who obtains 
judgment below neglects to docket it in any county, then 
upon obtaining judgment in the Supreme Court, he will 
have no lien prior to the teste of his execution from that 
court. Rhyne v. McKee, 73 N. C. 259, 260, 262. 


V. LOSS OF THE LIEN. 


In General. — The lien of a judgment docketed under 
this section is lost by the lapse of ten years from the date 
of the docketing of the judgment; and this is so notwith- 
standing execution has been issued within the ten years. 
Pasour v. Rhyne, 82 N. C. 149, 152; Lyon v. Russ, 84 N. 
C. 588. 


The life of the lien of a judgment is ten years from the 
date of its rendition in the superior court, and an action 
to enforce the lien by condemning land of the judgment 
debtor to be sold is barred by the statute when sale of 
the land cannot be made and concluded within the ten-year 
period, even though the action is instituted within such 
period, when the running of the statute is not interrupted 
at any time or in any manner by order restraining and 


Bruce v. Nicholson, 109 N. C. 
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proceeding on the judgment. 
N. C. 188, 16 S. E. (2d) 840. 

Appeal as Stopping Statute——Where judgment was taken 
in 1926, and in 1931 defendant moved before the clerk to set 
the judgment aside, motion denied and appeal taken to 
the judge, and the clerk ordered that execution should not 
issue until the adjournment of the August, 1931, term of 
court, and the appeal to the judge was never heard, the 
order of the clerk and the appeal to the judge did not have 
the effect of stopping the statute and the judgment was 
barred in 1939 by the ten years statute of limitations. Exum 
v. Carolina R...Co., 222) Ni C. 222, 2205S) BR. (ad) 424: 

When Mandate to Sell the Land Expires. — A judgment 
recovered in the superior court for the payment of money 
is a lien on land from the moment it is docketed, and exe- 
cutions issued to enforce collection are returnable to the 
next term of the court beginning not less than forty days 
after they are issued. With the return day the mandate 
expires and the power to sell land under the particular 
writ is thereafter withheld. Jeffreys v. Hocutt, 193 N. C. 
8825. 0053 1S oe: lay 

Cancellation of Judgment to Remove Cloud.—Where a 
deed of trust to secure certain bonds contains the provision 
that the bonds may be sold in part by the trustor with 
the consent of the trustee who is to receive and apply the 
purchase price on the bonds, and a judgment has been 
docketed against the trustor, after he has sold a part of 
said land under the agreement but without the joinder of 
the trustee and before the purchaser has registered his 
deed, the purchaser is entitled to have the judgment can- 
celed as a cloud on his title since the purchase of the land 
was, in reality, through the trustee who received the money 
and not the trustor. Boyd v. Bristol Typewriter Co., 190 
IN; (C)* 794; _ 1307 ‘Si bE. 858: 

In What Court Judgment Impeachable. — A _ justice’s 
judgment docketed in the superior court is for the purpose 
of execution there, and that court has no power to set it 
aside, unless the cause be carried up by appeal or writ of 
recordari. A judgment can be vacated only by the court 
which rendered it. Morton v. Rippy, 84 N. C. 611, 612. 

Cited in Scales v. Scales, 218 N. C. 553, 11 S. E. (2d) 569, 


Lupton v. Edmundson, 220 


§ 1-235. Of supreme court docketed in superior 
court; lien.—It is the duty of the clerk of the su- 
preme court, on application of the party obtain- 
ing judgment in that court, directing in whole or 
in part the payment of money, or affecting the 
title to real estate, or on the like application of 
the attorney of record of said party, to certify 
under his hand and the seal of said court a tran- 
script of the judgment, setting forth the title of 
the court, the names of the parties thereto, the 
relief granted, that the judgment was so rendered 
by said court, the amount and date of the judg- 
ment, what part thereof bears interest and from 
what time; and said clerk shall send such certifi- 
cate and transcript to the clerk of the superior 
court of such counties as he is directsd:; and the 
clerk of the superior court receiving the certificate 
and transcript shall docket them in like manner 
as judgment rolls of the superior court are dock- 
eted. And when so docketed, the lien of said 
judgment is the same in all respects, subject to 
the same restrictions and qualifications, and the 
time shall be reckoned as is provides and pre- 
scribed in the preceding sections for judgments 
of the superior court, so far as the same are ap- 
plicable. The party desiring the certificate and 
transcript prov:ded for in this section may ob- 
tain them at any time after such jucgment has: 
been rendered, unless the supreme court other- 
wise directs. (Rev., s. 575; Code, s. 436; 1881, a 
Wh, Saale eden kay Sud Gdine) 

Editor’s Note.—The foundation of the purpose of the ens 
actment of this section is to be found in the great importance: 
attached to the requirement that every judgment, to constitute 
a lien, must be docketed, the imperativeness of which has 
been dealt with in the preceding section. Hence by the very 
provisions of this section the substantial elements of a final 


judgment rendered by the Supreme Court must be transmitted 
to the various superior courts and when docketed (and not 
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until then) in the proper county the judgment forms a lien 
upon the real estate of the debtor situated therein. 

Rendition Does Not Perfect Lien.—The simple rendition of 
a judgment in the Supreme Court will not constitute a 
lien upon the judgment debtor’s land until ‘‘docketed’” in the 
county where the land lies, as required by the statute. Alsop 
v. Moseley, 104 N. C. 60, 64, 10 S. E. 124. 

Issuing Execution Prior to Docketing.—See note of Bern- 
hardt v. Brown, under section 1-234. 

Judgment of Supreme Court Applied to Docketed Lower 
Court Judgment.—The defendant, by a decree in the Supreme 
Court, had recovered from the plaintiffs a sum of money; 
while the execution was in the hands of the sheriff the plaintiff 
recovered from the defendant, by judgments before a magis- 
trate, a like amount for items in their account not allowed in 
the case in the Supreme Court. These latter judgments were 
docketed, and executions were taken out upon them and re- 
turned nulla bona; the plaintiffs then asked for an order to 
have the amount of the decree in favor of the defendant ap- 
plied to their judgments and it was held that they were 
entitled to such relief. Hogan v. Kirkland, 64 N. C. 250. 

Cited in Southern Dairies vy. Banks, 92 F. (2d) 282. 


§ 1-236. Fees for filing transcripts of judgments 
by clerks of superior courts.—The fee for filing, 
docketing and indexing transcripts of judgments 
in the offices of the several clerks of the superior 
court in North Carolina shall be the same fee 
charged for filing, docketing and indexing tran- 
scripts of judgments in the office of the clerk of 
the superior court of the county from which the 
transcript of judgment is sent to said county. 
miss, C495, Ss. 1.) 


§ 1-236.1. Transcripts of judgments certified 
by deputy clerks validated—Each transcript of 
judgment from the original docket of the superior 
court of a county where the same was rendered 
and docketed, heretofore certified under the official 
seal of said court, by a deputy clerk thereof, in 
his own name as sttch deputy clerk, and docketed 
on the judgment docket of another county in the 
state, is hereby validated and declared of full 
force and effect in such county where docketed, 
from the date of docketing of the same, to the 
same extent and with the same effect as if said 
transcript of judgment had been certified in the 
name of the clerk of the superior court of said 
original county, and under his hand and official 
seal. (1943, c. 11.) 


§ 1-237. Judgments of federal courts docketed; 
lien on property; recordation; conformity with 
federal law Judgments and decrees rendered in 
the district courts of the United States within 
this state may be docketed on the judgment dock- 
ets of the superior courts in the several counties 
of this State for the purpose of creating liens up- 
On property in the county where docketed; and 
when a judgment or decree is registered, re- 
corded, docketed and indexed in a county in like 
manner as is required of judgments and decrees 
of the courts of this state, it shall become a lien 
and shall have all the rights, force and effect of 
a judgment or decree of the superior court of 
said county. When a judgment roll of a district 
court is filed with the clerk of the superior court, 
the clerk shall docket it as judgments of the su- 
perior court are required to be docketed. It is 
the intent and purpose of this section to conform 
the state law to the requirements of the Act of 
Congress entitled “An Act to Regulate the Liens 
on Judgments and Decrees of the Courts of the 
United States” being the Act of August first, one 
thousand eight hundred and eighty-eight, Chapter 
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seven hundred and twenty-nine. (Rev., s. 
1889, c. 439; 1948, c. 543; C. S. 616.) 


Editor’s Note.—Prior to the 1943 amendment this section 
also applied to judgments and decrees rendered in the fed- 
eral circuit courts. The amendment made other changes 
in the wording of the section. 

Judgment Rendered in District Court.—Judgment rendered 
by district and circuit courts, in order to be liens must be 
docketed as required by the state laws, and, since the United 
States may take advantage of any state or federal statute 
without being bound by its limitations, it may enforce the 
lien of the judgment in its favor though barred by the tea 
years limitation contained in this statute. United States v. 
Minor, 235 Fed. 101. 

Date of Docketing Fixes the Lien.—Under the act of Con- 
gress as to docketing judgments of federal courts, and the 
provisions of this section authorizing the docketing of judg- 
ments and decrees of the federal courts on the judgment 
dockets of the superior courts of this state for the purpose of 
creating liens, such judgments on a money demand are liens 
on real property only from the date of their docketing in the 
county where the land is situated. Riley v. Carter, 165 N. 
Gy 3345.81) S. Be 414: 

Cited in Southern Dairies vy. Banks, 92 F. (2d) 282. 


§ 1-238: Repealed by Session Laws 1943, c. 543. 


§ 1-239. Paid to clerk; docket credited; transcript 
to other counties—The party against whom a 
judgment for the payment of money is rendered, 
by any court of record, may pay the whole, or 
any part thereof, to the clerk of the court in which 
the same was rendered, at any time thereafter, 
although no execution has issued on such judg- 
ment; and this payment of money is good and 
available to the party making it, and the clerk 
shall enter the payment on the judgment docket 
of the court, and immediately forward a certificate 
thereof to the clerk of the superior court of each 
county to whom a transcript of said judgment 
has been sent, and the clerk of such superior court 
shall enter the same on the judgment docket of 
such court and file the original with the judg- 
ment roll in the action. Entries of peyment or 
satisfaction on the judgment dockets in the office 
of the clerk of the superior court, by eny person 
other than the clerk, shali be made in the pres- 
ence of the clerk or his deputy, who shall wit- 
ness the same, and when entries of fu'l payment 
or satisfaction have been made, the clerk or his 
deputy shall enter upon the judgment index kept 
by him, opposite and on a line with the names 
of the parties to the judgment, the words “Paid” 
or “Satisfied.” (Rev., s. 577; Code, s. 438; R. C., 
Chacieeste 1OfP al Seo niGueh edie sel Oliles Cxu76%. Gas, 617) 

Payment Made to Clerk.—A trustee may properly pay money 
to the clerk as part payment in satisfaction of a judgment. 
Sugg v. Bernard, 122 N. C. 155, 156, 29 S. E. 221. 

A judgment debtor under this section is entitled to 
credit on the judgment for amounts paid by him on the 
judgment to the clerk of the Superior Court in whose of- 
fice the judgment is docketed, although the clerk fails 
to enter payment on the judgment docket, the judgment 
debtor being under no duty to require the clerk to make 
entry of payment on the judgment docket andthe clerk 
being in effect the statutory agent of the owner of the 
judgment in making such entries. Dalton y. Strickland, 
DUBE INS IC lee 7 o oat, 20s 

Same—Where Execution is in the Hands of Sheriff. — A 
debtor has no right to pay the money to the clerk when the 
execution is in the hands of the sheriff. Bynum v. Barefoot, 
Poin Na. cy e070. 

Clerk Receiving Depreciated Currency.—Whenever it is 
sought to establish an authority in a clerk to bind a plaintiff 
by the receipt of depreciated currency in payment of a judg- 
ment, it must be shown either that the receipt was expressly 
authcrized by the plaintiff or that the plaintiff has done acts 
from which such an authority may fairly be implied. Purvis 
v. Jackson, 69 N. C. 474. 

Misappropriation of Payment by Clerk.—Where a judg- 
ment debtor has paid the judgment entered against him 
in the office of the clerk of the Superior Court, and the 


576; 
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clerk has misappropriated the payment, so that the debtor 
has again paid the judgment, the equitable doctrine as to 
whether he is subrogated to the right of the judgment 
creditor does not necessarily arise, and a right of action 
will lie against the surety on the clerk’s bond for the di- 
rect misappropriation of the money. Gilmore v. Walker, 
195° N. Cy 460, 1425 Sate 578: 

Liability for Loss.—The clerk of the Superior Court and 
the surety on his bond are liable for loss resulting to the 
owner of a judgment from the clerk’s failure to perform 
his statutory duty to enter the judgment and payments 
thereon on the judgment docket or his failure to account 
to the owner for sums paid on the judgment by the judg- 
ment debtor, as provided by this section. Dalton v. 
Strickland, 208 N. C. 27, 179 S. E. 20. 


§ 1-240. Payment by one of several; transfer to 
trustee for payor—In all cases in the courts of 
this state wherein judgment has been, or may 
hereafter be, rendered against two or more per- 
sons or corporations, who are jointly and sever- 
ally liable for its payment either as joint obligors 
or joint tort-feasors, and the same has not been 
paid by all the judgment debtors by each paying 
his proportionate part thereof, if one of the judg- 
ment debtors shall pay the judgment creditor, 
either before or after execution has been issued, 
the amount due on said judgment, and shall, at 
the time of paying the same, demand that said 
judgment be transferred to a trustee for his ben- 
efit, it shall be the duty of the judgment creditor 
or his attorney to transfer without recourse such 
judgment to a trustee for the benefit of the judg- 
ment debtor paying the same; and a transfer of 
such judgment as herein contemplated shall have 
the effect of preserving the lien of the judgment 
and of keeping the same in full force as against 
any judgment debtor who does not pay his pro- 
portionate part thereof to the extent of his li- 
ability thereunder in law and in equity, and in 
the event the judgment was obtained in an ac- 
tion arising out of a joint tort, and only one, or 
not all of the joint tort-feasors, were made par- 
ties defendant, those tort-feasors made parties 
defendant, and against whom judgment was ob- 
tained, may, in an action therefor, enforce con- 
tribution from the other joint tort-feasors; or 
at any time before judgment is obtained, the 
joint tort-feasors made parties defendant may, 
upon motion, have the other joint tort-feasors 
made parties defendant. 


If the judgment debtors do not agree as to 
their proportionate liability, and it be alleged in 
such action by petition that any judgment debt- 
or is insolvent or is a nonresident of the state 
and cannot be forced under the execution of the 
court to contribute to the payment of the judg- 
ment, the court shall, in the action in which the 
judgment was rendered, after notice to the de- 
fendants or such of them as may be within the 
jurisdiction of the court, submit proper issues 
to a jury to find the facts arising on such peti- 
tion and any answer that may be filed thereto, 
and shall, upon such verdict and any admis- 
sions in the petition and answer, enter judg- 
ment declaring the proportionate part each judg- 
ment debtor shall pay. 

Any judgment creditor who refuses to trans- 
fer a judgment in his favor to a trustee for the 
benefit of a judgment debtor who shall tender 
payment and demand in writing a transfer 
thereof to a trustee to preserve his rights in the 
same action, as contemplated by this section, 
shall not thereafter be entitled to an, execution 
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against the judgment debtor so tendering pay- 
ment. (1919, c. 194, ss. 1, 2; 1929, c. 68; C. S. 618.) 


Editor’s Note.—The Act of 1929 amended the first para- 
graph of this section by permitting contribution between 
joint tort-feasors, and the joinder of joint tort-feasors 
not made parties. The amendment, of course, does not 
apply to a suit commenced before its enactment. Bargeon 
v. Transportation Co., 196 N. C. 776, 777, 147 S. EB. 299. 

This section creates a new right, provides an exclusive 
remedy, and substantial compliance with its terms is nec- 
essary to make it available. Hoft v. Mohn, 215 N. C. 397, 
ese by. (2d): 23: 

Its purpose being that the entire controversy between 
joint tort-feasors should be settled in one action. Freeman 
v. Thompson, 216 N. C. 484, 5 S. E. (2d) 434. 

Discharge of Judgment by Compromise Payment.—Where 
one of several judgment debtors, jointly and severally liable, 
discharges the entire judgment under a compromise agree- 
ment with the judgment creditor by payment of a fraction 
of the amount of the judgment, he is entitled to an assign- 
ment of the judgment to a trustee for his benefit under this 
section, and ‘is entitled to recover from each of his code- 
fendants the proportionate part of such codefendant’s liability 
in the amount of the compromise settlement, he being en- 
titled to contribution on the basis of the amount actually 
paid for the full discharge of the judgment even though such 
amount does not equal his proportionate liability on the 
original amount of the judgment. Scales v. Scales, 218 N. 
@. 5535 lS) Bs Gd) 5569 

Judgment Should Be Transferred to Trustee Not the 
Debtor.—A bank holding a note hypothecated by the payee 
bank obtained judgment thereon against the payee bank and 
the makers. Thereafter the payee bank became insolvent 
and the commissioner of banks made a payment on the judg- 
ment out of the assets of the payee bank and obtained an 
assignment of the judgment, which it transferred to plain- 
tiff, who brought suit thereon against the makers. Held: 
The commissioner of banks in the payment of thé judgment 
and in taking the assignment represented the bank and 
such acts were taken in the same right and with the effect 
as though they had been taken by the bank, and therefore 
the commissioner of banks may not act as a trustee for the 
transfer of judgment under this section, and the payment 
of the judgment by the commissioner of banks extinguished 
same. Hoft v. Mohn, 215 N. C. 397, 2 S. EB. (2d) 23. 

Assignment to Third Party Necessary to Claim Subrogation. 
—A surety defendant in a judgment with the principal ac- 
cording to principles heretofore obtaining in North Carolina, 
without the aid of a statute, in order to preserve the judg- 
ment lien and enforce it for his reinbursement, is required 
on payment to have it assigned to some third person for his 
benefit, and, in case of collateral security, he is in such in- 
stances also entitled to the full equitable doctrine of subroga- 
tion; but if he pays the judgment debt on which he himself 
is bound, without having it assigned, as indicated, he then 
becomes the simple: contract creditor of his principal. Bank 
v. Sprinkle, 180 N. C. 580, 104 S. E. 477. 

Subrogation Applicable between Co-Sureties.—A surety may 
preserve the lien of judgment against the principal and him- 
self by paying the judgment creditor and having the judgment 
assigned to a third person for his own credit, and this also 
applies to a judgment against his co-sureties and himself in 
enforcing an equality of obligation between them. Fowle v. 
McLean, 168 N. C. 537, 84 S. E. 852. 


What Constitutes a Refusal to Transfer.—Under a proper 
interpretation of the relevant parts of this section the refusal 
of the judgment’ creditor to transfer the judgment to some 
third person to preserve the lien thereof for the benefit of the 
surety, tendering payment of the same, means his final refusal 
to do so, and not when the status of the parties remain the 
same, and the judgment creditor subsequently offers and 
stands willing to assign the judgment as the statute requires, 
Bank v. Sprinkle, 180 N. C. 580, 104 S. E. 477. 

The entry of transfer of judgment by the attorney of the 
judgment creditor upon the margin of the judgment as 
docketed in the office of the clerk of the superior court is 
prima facie evidence of transfer. Harrington vy. Buchanan, 
222 N. C. 698, 24 S. E. (2d) 534. 

It is presumed that attorney acted within the scope of 
his authority. Id. 

Proportionate Liability of Sureties.—The liability of sureties 
among themselves is controlled by the equitable principle of 
equality arising out of a common risk, and in case of in- 
solvency or nonresidence these rights are adjusted by refer- 
ence to the number of sureties who are solvent or who have 
property available to process within the jurisdiction of the 
court. Fowle v. Mclean, 168 N. C. 537, 84 S. E. 852. 

Surety Cannot Raise Question of Liability after Judg- 
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‘ment.—By paying the whole judgment, one joint tort-feasor, 
under this section, can lose no right it has against the 
other tort-feasor or its surety. If the surety is a party 
to the judgment and bound thereby it cannot thereafter 
raise the question of its liability to the defendant, when it 
pays the judgment in full and requires the transfer of 
said judgment to a trustee by virtue of the provision of 
this section. Hamilton v. Southern R. Co., 203 N. C. 468, 
471, 166 S. E. 392. 

Contribution between Joint Tort Feasors.—This section 
seems to abrogate the well-settled rule, that, subject to 
some exceptions (Gregg v. Wilmington, 155 N. C. 18, 70 


S. E. 1070), there can be no contribution between joint 
tort-feasors. Lineberger v. Gastonia, 196 N. C. 445, 146 
S. BE. 79, 82, citing Raulf v. Elizabeth City Light, etc., 


mon 70 N, C2691, 97 SE. 236; 

Right to contribution among joint tort-feasors exists solely 
by provision of this section. Lumbermen’s Mut. Cas. Co. 
v. United States Fidelity, etc., Co., 211 N. C. 13, 188 S. E. 
634. 

Section Does Not Apply to Insurers of Tort-Feasors.—An 

insurer of one joint tort-feasor paying the judgment recov- 
ered against both joint tort-feasors is not entitled to equi- 
table subrogation as against the insurer of the other tort- 
feasor, there being no relation between the tort-feasors out- 
side the provision of the statute upon which the doctrine of 
equitable subrogation can be based, and the insurers of the 
tort-feasors not coming within the provision of the statute 
in regard to contribution. JTumbermen’s Mut. Cas. Co. v. 
United States Fidelity, etc, Co., 211 N. C. 13, 188 S. E. 
634. 
_ Since the liability of insurance carriers of tort-feasors is 
contractual and not founded on tort, where no judgment had 
‘been recovered against such a carrier by any of the par- 
ties to an action, it was held that this section was inappli- 
cable as by its express terms it applies only to joint tort- 
feasors and to joint judgment debtors. Gaffney v. Lumber- 
men’s Mut. Cas. Co., 209 N. C. 515, 184 S. E. 46; Lumber- 
man’s Mut. Cas. Co. v. United States Fidelity, etc., Co., 
paren. C.. 13,0 188 S. “HE. 634. 

Defendants May File Cross Action to Join Others as Joint 
Tort-Feasors.—Defendants in an action to recover for neg- 
ligent injury are entitled, under this section to have other 
defendants joined with them upon filing a cross action 
against such other defendants, alleging that such defend- 
ants were joint tort-feasors with them in causing the in- 
jury. Mangum v. Southern Ry. Co., 210 N. C. 134, 185 S. 
E. 644. 

When a defendant in a negligent injury action files an- 
swer denying negligence but alleging that if it were neg- 
ligent a third party was also guilty of negligence which 
concurred in causing the injury in suit, and demands af- 
firmative relief against such third person, he is entitled 
tto have such third person joined as a codefendant under 
this section. Lackey v. Southern Ry. Co., 219 N. C. 
195, 13 S. E. (2d) 234; Freeman v. Thompson, 216 N. C. 
484, 5 S. E. (2d) 434. See also, Bost v. Metcalfe, 219 N. 
C. 607, 14 S. E. (2d) 648; Lackey v. Southern Ry. Co., 219 
ies 195.13. S. EK... ad) 234. 


Voluntary Nonsuit Not Permitted as to Joint Tort- 
Feasor against Whom Other Tort-Feasor Claims Relief. 
—Where plaintiff sued defendants as joint tort-feasors, 
and appealing defendant in its amended answer denied neg- 
ligence but also alleged that if appealing defendant were 
negligent its negligence concurred with the negligence of its 
codefendant, and asked for such relief against its codefend- 
ant as it was entitled to under this section, it was error 
for the court, over appealing defendant’s objection, to per- 
mit plaintiff to take a voluntary nonsuit as to the code- 
fendant before the close of plaintiff’s evidence, since under 
the pleadings, appealing defendant requested affirmative re- 


lief against its codefendant and is entitled to hold the co- 


defendant as a party under this section. Smith y. Kappas, 
Big N. C 758, 12 S. E. (2d) 693. 

Although Judgment Not Transferred Surety May Sue on 
‘Contract.—Defendants were principals on a note and plain- 
tiff was a surety. After judgment was obtained by the 
payee, plaintiff drew his check to one of the principals to 
‘be used in satisfying the judgment. Although upon the ren- 
dition of the judgment the note merged therein and the 
judgment became the only legal evidence of the indebted- 
ness, the relative liability of defendants as principals and 
plaintiff as surety, as between themselves, remained the 
same as on the note, and plaintiff, even in the absence of 
an assignment of the judgment to a trustee for his benefit, 
became the contract creditor of defendants to the extent of 
the money advanced by him. Saieed vy. Abeyounis, 217 N. 
C. 644, 9 S. E. (2d) 399. ‘ 

Section Inapplicable Where Defendant Alleges Sole Lia- 
bility of Codefendant.—Where the defendant had another 
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party joined as codefendant, and filed answer denying neg- 
ligence on his part and alleging that the negligence of his 
codefendant was the sole proximate cause of the injury in 
suit, but demanding no relief against his codefendant, it 
was held that the demurrer of the party joined should have 
been sustained as neither the complaint nor the answer of 
the original defendant alleged any cause of action against 
him, this section permitting contribution among joint tort- 
feasors, being therefore inapplicable since the answer of the 
original defendant alleges sole liability on the part of his 
codefendant and not joint tort-feasorship. Walker v. Loy- 
all, 210 N. C. 466, 187 S. E. 565. 

When a defendant simply denies negligence on its part 
and alleges that the negligence of its codefendant was the 
sole proximate cause of the injury, and makes no demand 
for affirmative relief against its codefendant, such defendant 
is not in a position to complain of nonsuit granted upon 
motion of the codefendant, upon its contention that it was 
entitled to keep the codefendant in the case as a joint tort- 
feasor, from whom it would be entitled to contribution un- 
ah this section. Perry vy. Sykes, 215 N. C. 39, 200 S. HOM 
, Rehearing.—Plaintiff’s petition to rehear was allowed for 
inadvertence in the original opinion in stating that before 
trial appealing defendant had filed amended answer asking 
affirmative relief against its codefendant under this sec- 
tion, precluding plaintiff from taking a voluntary nonsuit 
as against the codefendant, it appearing of record that ap- 
pealing defendant did not tender amended answer and moved 
that it be permitted to file same and did not request that 
its codefendant be made a party as a joint tort-feasor until 
after verdict. Smith vy. Kappas, 219 N. C. SOUR oS; by 
(2d) 375. 

Cited in Jones v. Rhea, 198 N. C. 190, 151 S. FH. 255; Gaff- 
ney v. Phelps, 207 N. C. 553, 560, 178 S. E. 231; Peterson v. 
McManus, 208 N. C. 802, 182 S, E. 483, 


§ 1-241. Clerk to pay money to party entitled.— 
The clerk, to whom money is paid as aforesaid, 
shall pay it to the party entitled to receive it, un- 
der the same rules and penalties as if the money 
had been paid into his office by virtue of an exe- 
cution. (Rev., s. 578; Code, s. 439: R. LB ees 1 
S. 128; 1823, c. 1212, s. 2; C. S. 619.) 


§ 1-242. Credits upon judgments.—Where a 
payment has been made on a judgment docketed 
in the office of the clerk of the superior court, and 
no entry made on the judgment docket, or where 
any docketed judgment appealed from has been 
reversed or modified on appeal and no entry made 
on such docket, any person interested therein may 
move in the cause before the clerk, upon affi- 
davit after notice to all persons interested, to 
have such credit, reversal or modification en- 
tered; and upon the hearing before the clerk he 
may hear affidavits, oral testimony, depositions 
and any other competent evidence, and_ shall 
render his judgment, from which any farty may 
appeal in the same manner as in appeals in spe- 
cial proceedings. On the trial of any issue of 
fact on the appeal either party may demand a 
jury trial, which shall be had upon the evidence 
before the clerk, which he shall reduce to writ- 
ing. On a final judgment ordezing any such 
credit, reversal or modification, a transcript there- 
of shall be sent by the clerk of the superior court 
to each county in which the crigina! judgment 
has been docketed, and the clerk of such county 
shall enter the same on the judgmen: docket of 
his county opposite such judgment and file the 
transcript. No final process shall issue on any 
such judgment after affidavit filed in the cause 
until the motion for credit, reversal or modifica- 
tion has been finally disposed of. (Rev., s. 579; 
1903), cr 6593 (02'S. 620.) 


Parol Agreement to Convey Land Not within Section.— 
Upon a motion to enter satisfaction of a judgment under this 
section, a defendant may not set up his parol executory 
agreement to convey lands to the plaintiff for that Purpose, 
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such is not in the purview of the statute, and not enforcible 
by him under the statute of frauds. Brown v. Hobbs, 154 N. 
C. 544, 70 S. E. 906. 

Amount Paid Plaintiff on Covenant Not to Sue as Credit. 
—Where some of defendants, sued as joint tort-feasors, pay 
plaintiff a sum in consideration of a covenant not to sue, 
and thereafter the action is prosecuted against the other 
defendants, and judgment recovered against them, the de- 
fendants against whom judgment was entered are entitled 
to have the judgment credited with the amounts paid by 
the other defendants for the covenant not to sue upon the 
motion made prior to execution, the motion coming within 
the spirit if not the letter of this section. Brown v. Nor- 
folk Southern R. Co., 208 N. C. 423, 181 S. E. 279. 


§ 1-243. For money due on judicial sale—The 
supreme and other courts ordering a judicial sale, 
or having possession of bonds taken on such sale, 
may, on motion, after ten days notice thereof in 
writing, enter judgment as soon as the money 
becomes due against the debtors or any of them, 
unless for good cause shown the court directs 
some other mode of collection. (Rev., s. 1524; 
Code, s: 941° RoC; 31) Ss) 1207 ee eel.) 


Constitutionality.—This section is constitutional and does 
not contravene the right of trial by jury. Ex parte Cotten, 
OZ UNG Cao. 81: 

Motion Proper Method to Enforce Contract.—An independent 
action upon an obligation to secure the payment of money 
given on a purchase under a judicial sale will not be enter- 
tained if objection be made in apt time; the proper course is 
to enforce the contract by a motion in the cause in which 
the sale is decreed, Lackey v. Pearson, 101 N. C. 651, 8 
S. E. 121; but this matter is within the control of the court 
and in proper instances the court may decree a resale of 
the land if the purchaser does not pay within a specified time 
—in this case, sixty days. Davis v. Pierce, 167 N. C. 135, 83 
Seen os. 

Same—When Independent Action Allowed.—If the objection 
is not made at the proper time the court may proceed with 
the independent action. Lackey v. Pearson, 101 N. C. 651, 8 S. 
EB. 121. Such objection will not be entertained when made 
for the first time in the Supreme Court. Id. 

Failure of Purchaser to Comply with His Bid.—If a pur- 
chaser at a judicial sale fails to comply with his bid, the 
court may either decree, first, that he specially perform his 
contract, or, second, that the land be resold and the pur- 
chaser released, or third, that without releasing the purchaser 
the land be resold; but in this case the purchaser must under- 
take, as a condition precedent to the order of sale, to pay 
all additional costs and to make good any deficiency in the 
price. Hudson v. Coble, 97 N. C. 260, 1 S. E. 688. 

Ten Days’ Notice Required.—Any court, which orders a 
judicial sale, has the power to make a decree for the money 
after ten days’ notice thereof. Ex parte Cotten, 62 N. 
C079: 

Waiver of Right to Jury Trial.—Although the defendant 
under this section is entitled to have the issue, where the 
debt sued on was contracted for the purchase of land, tried 
by a jury, yet, if after being duly summoned he fails to ap- 
pear and answer, he waives that right. Durham v. Wilson, 
104 N. C. 595, 10 S. E. 683. 

Sale by Administrator.—A sale of land for assets, made by 
an administrator, pursuant to a judgment in a probate court, 
in a proceeding instituted for that purpose, is a judicial sale, 
and the provisions of this section are applicable thereto. 
Mauney v. Pemberton, 75 N. C. 219, 220; Chambers v. Pen- 
land; /8— Now G.. J3: 

When Court May Reopen Case.—Where the commissioner 
for the private sale of lands for division has withheld from 
the knowledge of the court the actual price the purchaser has 
agreed to pay, and reported a lesser sum, which the court 
has confirmed by final judgment, it is an imposition on the 
court, and will not conclude it from reopening the case on the 
petition of the commissioner in the cause, after notice, and 
affording the proper relief. Lyman v. Southern Coal Co., 183 
NN, GCG. 581, 12S) Ubee2ae. 

Petition by Commissioner.—A commissioner appointed for 
the sale of land in proceedings for partition, after confirmation 
of sale to a private purchaser, filed a petition in the cause 
after notice alleging in effect that in addition to the purchase 
price he had reported, the purchaser had agreed to pay a 
larger sum to include his commission, etc., and had paid only 
the smaller sum, reported and confirmed, and refused to pay 
the balance as agreed after having received the deed from 
the clerk’s office, where it had been deposited. It was held, 
upon demurrer, that the allegations of the petition must be 
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considered as true, and it was reversible error for the trial 
judge to sustain the demurrer, and not require an answer to be 
filed to set the matters at issue for the purpose of proceeding 
to determine the controversy. Lyman vy. Southern Coal Co., 
LSS IC, 581.12 Saka ede: 


§ 1-244. Applicable to justices’ courts.—This ar- 
ticle applies, wherever appropriate, to proceed- 
ings in courts of justices of the peace. (Rey., s. 
562; Code, s. 389; C. S. 622.) 


§ 1-245. Cancellation of judgments discharged 
through bankruptcy proceedings—When a ref- 
eree in bankruptcy furnishes the clerk of the su- 
perior court of any county in this state a writ- 
ten statement or certificate to the effect that a 
bankrupt has been discharged, indicating in said 
certificate that the plaintiff or judgment creditor 
in whose favor judgments against the defendant 
bankrupt are docketed in the office of the clerk 
of the superior court have received due notice as 
provided by law from the said referee, and that 
said judgments have been discharged, it shall be 
the duty of the clerk of the superior covurt to file 
said certificate and enter a notation thereof on the 
margin of said judgments. 

This section shall apply to judgments of this 
kind already docketed as well as to future judg- 
ments of the same kind. 

For the filing of said instrument or certificate 
and making new notations the clerk of the supe- 
rior court shall be paid a fee of one dollar ($1.90). 
(19377 c.4 234, Sou di-45) 

Editor’s Note.—It appears that the effect of filing the cer- 
tificate as provided by this section is to give notice of the 
inefficacy of the judgment to attach as a lien after the bank- 
ruptcy; not to give notice that the judgment is no lien at 


all, for it may have become a lien before the bankruptcy, 15 
N. C. Law Rev. 336. 


§ 1-246. Assignment of judgment to be entered 
on judgment docket, signed and witnessed.—No 
assignment of judgment shall be valid at law to 
pass any property as against creditors or pur- 
chasers for a valuable consideration from the 
donor, bargainor, or assignor, but from the entry 
of such assignment on the margin of the judg- 
ment docket opposite the said judgment, signed 
by the owner of said judgment, or his attorney 
under power of attorney or his attorney of record, 
and witnessed by the clerk or the deputy clerk of 
the superior court of the county in which said 
judgment is docketed. (1941, c. 61.) 

Editor’s Note.—Public Laws 1941, c. 61, ratified March 4, 
1941, to be effective July 1, 1941, provides: “This act shall 


not affect any suit, action or proceeding now pending in 
the courts of this state.” 

For comment on this enactment, see 19 N. C. Law Rev. 
462. 


Art. 24. Confession of Judgment. 


§ 1-247. When and for what.—A judgment by 
confession may be entered without action either 
in or out of term, either for money due or to be- 
come due, or to secure any person against con- 
tingent liability on behalf of the defendant, or 
beth, in the manner prescribed by this article. 
(Rev.,:s. 5805 .Code;. s.. 570; CC (P93 39a 4 ae 
623.) 

Cross Reference.—See section 1-248 and notes thereto. 

This section and §§ 1-248, 1-249 are mere procedural stat- 
utes, regulating the practice of the courts, and can of 
course have no extraterritorial effect or be looked to as 
limiting the powers of corporations. Monarch Refrigerat- 


Co. v. Farmers’ Peanut Co., 74 F. (2d) 790, 793. 
They are in derogation of common right, and must be 





mig 
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strictly construed. Gibbs v. Weston & Co., 221 N. C. 
7%, 18 S. E. (2d) 698. 

Court Must Have Jurisdiction.—It is essential that the court 
have jurisdiction before a judgment on confession can be val- 
idly entered. Slocumb v. Shingle Co., 110 N. C. 24, 14 S. 
622. 

Same—May Be Collaterally Impeached.—Judgment, void if 
for want of jurisdiction in the court, if such appears on the 
record, may be collaterally impeached in any court in which 
the question arises. Hervey v. Edmunds, 68 N. C. 243. 

Manner of Attacking Judgment by Confession.—Judgment by 
confession, being a final judgment, cannot be collaterally at- 
tacked for fraud, this must be done by an independent ac- 
tion properly constituted for that purpose. Sharp v. Danville 
ete eR. Co, 106 N: C. 308, 11S. EB. 530; Uzzle v. Vinson, 
HAN G. 138, 16S. E. & 

For What Judgment May be Confessed.—A judgment by 
confession may be taken to cover a future debt. Bank v. 
Higginbottom, 9 Pet. 48, 9 L. Ed. 46. 

So also a judgment may, it seems, be confessed for a 
specific sum claimed, subject to the right of the party con- 
fessing to reduce the amount, and in case of failure or omis- 
sion to do so the whole amount will be collectible. Gear v. 
Parish, 5 How. 168, 12 L. Ed. 100. 

Confession by Partner.—It would seem to be well settled 
that, even before dissolution, one partner cannot confess judg- 
ment so as to bind his copartners. Hall v. Lanning, 91 U. S. 
160, 23 L,. Ed. 271. 

Confession by Guardian.—A judgment confessed by a guard- 
jan of one non compos mentis, under the provisions of this 
section, if the statement required be verified by the guardian 
in the absence of fraud, is not irregular. McAden v. Hooker, 
ZW4N. C. 24. 

In White v. Albertson, 14 N. C. 241, the process had been 
served on the guardian above, [alone] and not on the infants 
also, as it should have been, and the guardian permitted judg- 
ment against the infants by nil dicit; yet it was held that 
the judgment was not irregular, although in that case it 
was said the court had acted unadvisedly in permitting the 
guardian whose interests were opposed to those of the ward 
to represent him in that case. The analogy between infants 
and lunatics is so close as to justify the conclusion that a 
similar judgment against a lunatic would not be irregular. 
McAden v. Hooker, 74 N. C. 24, 29. 

A judgment confessed by executors on a debt created after 
the death of the testator and during the time of administra- 
tion will bind them in their individual capacity, though they 
style themselves as executors in making such a confession. 
Hall y. Craige, 65 N. C. 51. 

Confession May be Made to State.—A person may confess a 
judgment, or recognizance on record, to the state for a sum 
of money, as well as to an individual. Therefore, where A 
was convicted on an indictment and fined, and ordered into 
the custody of the sheriff, and B, in consideration that A 
should be discharged from custody, confessed a judgment to 
the state for the fine and costs, it was held that the judg- 
ment could not afterwards be set aside. State v. Love, 23 
mr “C,, 264. 

Confession by Corporation.—A corporation, nothing to the 
contrary appearing, may by the action of its proper officers 
confess judgments as a natural person, if the essential re- 
quirements of the statute are complied with. Sharp v. 
Danville etc., R. R. Co., 106 N. C. 308, 11 S. E. 530. 

Same—Authority Should Be Shown.—A corporation may con- 
fess judgment, without action, in or out of term, but the 
record should show that the officer or person who represented 
the corporation in the proceedings was duly authorized to act, 
and that he did act under the direction of his principal. 
Nimocks vy. Cape Fear Shingle Co., 110 N. C. 20, 22, 14 S. 
E. 622. 

Construction of Warrant of Attorney.—It seems to be an 
established principle that an authority given by warrant of 
attorney to confess a judgment against the maker of a note 
must be clear and explicit and strictly construed, and the 
court cannot supply any supposed omissions of the parties. 
National Exch. Bank v. Wiley, 195 U. S. 257, 25 S. Ct. 
20, 49 I. Ed. 184. 

Effect of Confession.—It has been held that the confession of 
a judgment does indeed create a contract; but it is only on 
the side of the defendant, who thus acknowledges or as- 
sumes upon himself a debt, which may be made the ground 
ef an action. Livingston v. Moore, 7 Pet. 469, 8 L. Ed. 751. 

But on the side of the plaintiff, the necessity of resorting 
to certain means of enforcing that judgment, is not an obli- 
gation arising out of contract, but one imposed upon him 
by the laws of the country. Id. 

Lien from Date ef Docketing.—-A judgment by confession, 
like any other judgment, becomes a lien on the judgment 
debtor’s real estate as of the date the judgment is dock- 
eted. Keel v. Bailey, 214 N. C. 159, 198 S. E. 654. 
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Parol Evidence Not Admissible—Where a judgment is 
confessed by one against himself, and so entered of record, 
parol evidence is not admissible to show that it was intended 
to have been entered against another. Davidson vy. Alexander, 
84 N. C. 620. : 

Mistake as Ground for Relief.—If a judgment be confessed 
under a clear mistake, a court of law will set the judgment 
aside, if application be made, and the mistake shown, while 
the judgment is in its power. Walden vy. Skinner, 101 U. S. 
577, 25 Ty. “Hd. 963. 

But, if the judgment is no longer in the power of a court 
of law, relief may be obtained in a court of chancery. Id. 

Applied in Davis vy: Cockman, 211 N. C. 630, 191 S. E. 
322. 


§ 1-248. Debtor to make verified statement.—A 
statement in writing must be made, signed, and 
verified by the defendant, to the following effect: 

1. It must state the amount for which judg- 
ment may be entered, and authorize the entry of 
judgment therefor. 

2. If it is for money due, or to become due, 
it must state concisely the facts out of which it 
arose, and must show that the sum confessed is 
justly due, or to become due. 

3. If it is for the purpose of securing the plain- 
tiff against a contingent liability, it must state 
concisely the facts constituting the liability, and 
must show that the sum confessed does not ex- 
ceed! the sameéy” (Rev. s. 681:>Codexgs 671°C. C. 
P., s. 326; C. S. 624.) 


Editor’s Note.—This section must be read in connection with 
the preceding one, as compliance with the provisions of the 
one without the other is not sufficient. As was said in Sharp 
Vee Danvilleswete, ei. IR» - Co. 106 IN-/C2 308) 319), Il Sie Bs 
530, ‘It is not sufficient simply to confess and enter judgment. 
It is essential that the confession and entry shall have the 
additional requisites further prescribed by the statute.” (Ref- 
erence being made to this section.) 

Section Strictly Construed.—Strict compliance with the pro- 
visions of this section is required, and if all the requirements 
are not met the judgment is void because of a want of juris- 
diction in the court to render judgment, which is apparent on 
the face of the proceedings. Smith v. Smith, 117 N. C. 348, 
23.-S: Fy. 270. 

It is essential to the validity of a judgment by confession 
that it be confessed and entered of record according to the 
provisions of this section. ‘These are essential matters re- 
quired by the section to confer jurisdiction on the court, 
and to insure validity of the judgment. Farmers’ Bank 
v. McCullers, 201 N. C. 440, 160 S. E. 494. 

Where the statutory requirements with respect to the 
form and contents of the statement have been fully com- 
plied with, as in the instant case, the court acquires ju- 
risdiction, and a judgment by confession, as authorized by 
the debtor in the statement, is valid for all purposes. 
Cline v. Cline, 209 N. C. 531, 535, 183 S. E. 904. 

The verified statement is jurisdictional, both as to its 
filing and as to its contents. Gibbs v. Weston & Co., 221 
WN @o 372 195 18. So eB. 12d) 698: 

Verified Statement of Facts Required.—A judgment con- 
fessed under this section must contain a verified statement of 
the facts and transactions out of which the indebtedness 
arose. Davenport v. Leary, 95 N. C. 203, 204. And a mere 
statement that the debts are bona fide due, without embracing 
the account which was filed, is not a sufficient compliance. 
Id. See also, Davidson v. Alexander, 84 N. C. 620, and 
Merchants Bank v. Newton Cotton Mills, 115 N. C. 507, 20 
S. E. 765, the latter case holding that the confession is suf- 
ficient when it is for “goods sold and delivered,’ although 
omitting the time of sale, quantity, price and value of the 
goods. 

Debts Evidenced by Note or Bond.—A judgment confessed 
upon the statement that defendant is indebted to the plaintiff 
in a certain sum “arising from the acceptance of a draft,” 
setting out a copy thereof, is irregular and void. Davidson v. 
Alexander, 84 N. C. 621 

A statement that the amount was due by a certain note 
described in the judgment, that said note became due on a day 
named, and that the consideration was cotton sold and de- 
livered—was a compliance with this section. Merchants Nat. 
Bank v. Newton Cotton Mills, 115 N. C. 507, 20 S. E. 765. 

Where the affidavit stated that the amount was due on a 
bond under seal for borrowed money, due and payable 2 
November, 1876, it was held that the statement was sufficient. 
Uzzle & Co. v. Vinson, 111 N. C. 138, 16 S. E. 6. 
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Same—This Requirement Mandatory.—The filing of the 
concise statement of the facts out of which the indebtedness 
arose, required of the party confessing judgment, is manda- 
tory. Davidson v. Alexander, 84 N. C. 620, 625. 

Same—Reason for the Rule.—A confession of judgment be- 
ing a proceeding in derogation of a common right, the statute 
requires, as a protection against the perpetration of fraud, 
that the consideration out of which the debt arose be stated, 
and an averment that the debt for which the judgment is 
confessed “is justly due.”? Smith v. Smith, 117 N. C. 348, 
350, 23°55 Bayv220: 

Confession of Judgment with Defeasance.—It is a well rec- 
ognized practice to confess a judgment with a defeasance, 
and the courts will take notice of the condition, and will not 
permit an execution to issue in violation of it. Hardy v. 
Reynolds, 69 N. C. 5. 

A stipulation in a confession of judgment that no execution 
shall issue thereon within a time specified is not such a reser- 
vation for the benefit of the debtor as impairs the rights of 
other creditors, and does not vitiate the judgment. Merchants 
Nat. Bank v. Newton Cotton Mills, 115 N. C. 507, 20 S. 
E. 765. 

Where a judgment confessed by a wife in favor of her 
husband shows only that it was based upon a sum alleged 
to be due on account of money advanced by the husband 
from time to time to take care of obligations due at the 
banks by the wife, and fails to state the items constitut- 
ing the claim, when advanced and to whom, and that the 
advancements were not gifts to the wife, the judgment is 
insufficient to meet the requirements of the statute, and is 
void. Farmers’ Bank vy. McCullers, 201 N. C. 440, 441, 160 
S. E. 494. 

Showing that Debt is Due Sufficient without Statement.—A 
confession of judgment which states the amount for which the 
judgment is confessed, and states that the same is due by a 
certain promissory note due and payable on a day named, and 
that the consideration for the same was an article sold and 
delivered, sufficiently conforms to the statute provided the 
statement is true, for then it follows that it is shown that the 
amount “is justly due.” Bank v. Newton Cotton Mills, 115 
Ni 'GP 507° 2058) Bav765s 

Description of the Nature of the Indebtedness Sufficient.— 
The failure to file with the confession of judgment the note 
or other evidence of indebtedness does not invalidate the 
judgment, provided the confession contains a sufficient de- 
scription of the nature of the indebtedness to enable a party to 
make inquiry and ascertain the truth of the matter. Bank 
v. Newton Cotton Mills, 115 N. C. 507, 20 S. E. 765. 

Where Judgment Does Not Expressly Authorize Filing.— 
Although a confession of judgment does not contain words 
expressly authorizing the clerk to enter the same upon the 
records, yet, if the record shows that the confession was 
sworn to and filed and judgment thereupon entered, the filing 
is equivalent to an express authority for its entry and suf- 
ficiently conforms to the statute. Bank vy. Newton Cotton 
Mills, 115) Niv-G. 35075205 Si e7 65. 

Mere filing and entry of a verified statement, although 
recorded on the judgment docket, and cross-indexed as 
judgments are, will not be effective as a judgment. Gibbs 
v. Weston & Co., 221 N. C. 7, 18 S. E. (2d) 698. 

The failure to comply with the mandatory terms of the 
statute and especially the want of rendition of judgment 
upon the statement and affidavit of the defendant is not 
a mere irregularity, but constitutes a fatal defect, render- 
ing the proceeding of no effect as against creditors whose 
judgments were subsequently docketed. Id. 

Judgment Is a Lien for the Amount Named.—A judgment 
confessed to provide security against a contingent liability is 
authorized by the code, and must be a lien for the full amount 
named till the actual loss is determined at a lesser sum. 
Darder v. Blount, 126 N. C. 247, 250, 35 S, E. 479. 

Judgment Containing Irregularities.—Ordinarily, a judgment 
by confession without action will not be set aside for mere 
irregularities, the party confessing the judgment being pre- 
sumed to have waived them; but where the judgment is void 
for a cause appearing in the record, or the record omits some 
essential element, it will be set aside or quashed. Nimocks y. 
Cape Fear Shingle Co., 110 N. C. 20, 22, 14 S. EB. 622. 

Same—Judgments by Confession May Be Amended as Other 
Judgments.—Such irregularities in a confession of judgment as 
might be corrected by amendment in the case of ordinary 
judgments may be the subject of amendment in a confession 
of judgment. Bank vy. Newton Cotton Mills, 115 N. C. 507; 
20S. "765; 

Same—Irregularities Only May Be Cured by Amendment.— 
If the proceedings are so defective in form and substance 
that it is void upon its face, no amendment can be made to 
give it life; but if there are irregularities they may be cured 
by amendment. Bank y. Newton Cotton Mills, 115 N. C. 507, 
54, 2015.) E1765. 
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Same—Who May Set Aside the Judgment.—-A judgment may 
be set aside for irregularity only upon the application of a 
party thereto. Uzzle v. Vinson, 111 N. C, 138, 16 S. E. 6. 

Applied in Davis vy. Cockman, 211 N. C. 630, 191 S. E. 
322. 

§ 1-249. Judgment; execution; installment debt. 
—The statement may be filed with the clerk of the 
superior court of the county in which the de- 
fendant resides, or if he does not reside in the 
state, of some county in which he has property. 
The clerk shall indorse upon it and enter on his 
judgment docket a judgment of the court for the 
amount confessed, with three dollars costs, to- 
gether with disbursements. The statement and 
affidavit, with the judgment indorsed, thence- 
forth become the judgment roll. Executions may 
be issued and enforced thereon in the same man- 
ner aS upon judgments in other cases in such 
courts. When the debt for which the judgment 
is recovered is not all due, or is payable in in- 
stallments, and the installments are not all due, 
the execution may issue upon such judgment for 
the collection of such installments as have be- 
come due, and shall be in the usual form; but 
must have indorsed thereon, by the attorney or 
person issuing it, a direction to the sheriff to col- 
lect the amount due on such judgment, with in- 
terest and costs, which amount shall be stated, 
with interest thereon, and costs of said judg- 
ment. Notwithstanding the issue and collection 
of such execution, the judgment remains as se- 
curity for the installments thereafter to become 
due; and whenever any further installment be- 
comes due, execution may, in like manner, be is- 
sued for its collection and enforcement. (Rev., s. 
582; ‘Code, 8.572; CxrCaP ss; S08 Cacaaany 

Substantial Compliance Required.—The requirements of this 
section, like those contained in the two preceding sections, 
must be, at least, substantially complied with. Sharp v. 
Danville; \ctc.,? R.. wR. (Co,,9106.N, Co 308, 320 ites: E. 530. 
; The rendition of judgment in a proceeding of this kind 
is a distinct office of the court, not to be confused with 
the ministerial acts of filing and docketing. Gibbs v. Wes- 
tomyce? Co. (221 (NC 7i10,018 5. = halted moos, 

When and Where Judgment Entered.—The mere fact that 
the judgments were entered in the night time and in the law 
office of counsel, which was near to the courthouse and con- 
venient, did not render them void or irregular. Sharp y. 
Danville, etc., R. R. Co., 106 N. C. 308, 321, 11 S. E. 530, 

Failure to Endorse Judgment on Verified Statement Does: 
Not Affect Validity.—The failure to endorse the judgment 
on the verified statement was an irregularity which does not 
affect the validity of the judgment, which the entry on the 
judgment docket made by the clerk, or under his immedi- 
ate supervision, shows was rendered by the court. Cline 
vy. Cline, 209 N. C. 531, 535, 183 S. E. 904, 


Applied in Davis v. Cockman, 211 N. C. 630, 191 S. E. 
322. 


Art. 25, Submission of Controversy without 
Action, 


§ 1-250. Submission, affidavit, and judgment.— 
Parties to a question in difference which might 
be the subject of a civil action may, without ac- 
tion, agree upon a case containing the facts upon 
which the controversy depends, and present a 
submission of the same to any court which would 
have jurisdiction if an action had been brought. 
But it must appear by affidavit that the con- 
troversy is real, and the proceedings in good 
faith to determine the rights of the parties. The 
judge shall hear and determine the case, and ren- 
der judgment thereon as if an action were pend- 
ing. (Rev., s. 803; Code, 
C. S. 626.) 


8. 667) CHC. Pig, sig; ‘ 


Editor’s Note.—The prime (and Practically the only) object: | 
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of this section is to prevent expensive litigation. This being 
true, its provisions are quite limited in their operation. They 
are applicable only to a case where there are parties to a 
question which might be the subject of a civil action in which 
a judgment might be rendered for one party against the 
other. 

The purpose of this section, is to enable parties to a 
question in difference, which might be the subject of a civil 
action, where they agree as to the facts involved, to sub- 
mit the facts to the court, for its decision of the question 
in difference, and for its judgment in accordance there- 
with, without the expense and formalities required for a 
civil action. Hicks v. Greene County, 200 N. C. 73, 76, 156 
S. E. 164. 

Where the parties submit to the court questions of law 
arising upon facts agreed, without showing that they have 
rights involved in the questions, upon which they would be 
entitled to judgment, in a civil action the court is with- 
out jurisdiction, under this section, and should decline to 
consider the questions submitted for its decision. Id. 

The jurisdiction to render advisory opinions with re- 
spect to, or judgments declaring the rights and liabilities 
of parties to actions or proceedings on an agreed state- 

- ment of facts, was not conferred by this section. Wright 
v. McGee, 206 N. C. 52, 54, 173 S. E. 31. 

Court Must Have Jurisdiction.—The submission of con- 
troversy without action under this section must be to a 
court of competent jurisdiction over the subject matter. 
Lenoir Drug Co. v. Town, 160 N. C. 571, 76 S. E. 480: And as 
the superior court has no jurisdiction over an action to re- 
cover a town tax of $5 paid to an incorporated town under 
written protest, an action therefor in that court should be 
dismissed. Id. 

A special judge is without authority of law to hear and 
determine at chambers a controversy without action sub- 
mitted under the provisions of this section, when the 
Governor has not specially appointed him under the pro- 
visions of statute to hold a term of court at that time, 
Constitution, Art. IV, § 11; and the proceedings of a 
special judge under such circumstances are a nullity, and 
on appeal the cause will be dismissed. Greene v. Sta- 
diem, 197 N. C. 472, 149 S. E. 685. 

Not Applicable to Justices’ Court. — This section has no 
application to the court of a justice of the peace. Wilmington 
yv. Atkinson, 88 N. C. 54, 55. 

The difference between the operation of the Declaratory 
Judgment Act and this section is that prior to the enact- 
ment of the Declaratory Judgment Act, the courts had no ju- 
risdiction to render advisory opinions with respect to, or 
judgments declaring the rights and liabilities of parties to 
actions or proceedings on an agreed statement of facts. 
Such jurisdiction was not conferred by this section. Tryon 
W. Duke Power Co., 222 N. C. 200, 203, 22 S. E. (2d) 450. 


Verification by Affidavit Essential.—It is essential that the 
submission be verified by an affidavit. Millikan v. Fox, 84 
N. C. 108, 109; Hervey v. Edmunds, 68 N. C. 243. And where 
there is a failure to file an affidavit to the effect that the 

controversy is real, and the proceedings are in good 
faith to determine the rights of the parties, the Supreme 

Court will refuse to hear the case, as this requirement, 
under the section, is an indispensable requisite to the 
exercise of jurisdiction in such a case. Grant v. Newsom, 81 
N. C. 36. 37. See also, Grandy v. Gulley, 120 N. C. 176, 177, 
Bas. &. 779; Arnold y. Porter, 119 N. C, 123,25 S. EB. 785; 
Wilmington v. Atkinson, 88 N. C. 54. 

Same—Exception.—While the Supreme Court has no juris- 

diction of a case submitted without action, under this section, 
‘where it does not appear by affidavit that a controversy is 
real, yet, where all the parties interested in the construction 
of a will (including the executor, who is a claimant and is 
in possession of the property concerning which the question 
arises) agree, as petitioners, to submit the question to the 
decision of a judge of the superior court, it was held, that 
‘this court will take cognizance of the case as an application by 
the executor for a construction of the will, so as to enable him 
to dispose of the fund in his hands. Ruffin v. Ruffin, 112 N. 
102, 16 S. E. 1021. 

Interests Must Be Antagonistic—For the courts to pass 
upon a controversy submitted under the provisions of this 
section the interest of the parties must be antagonistic, and 
the case will be dismissed if it appears that the parties are 
One in interest, or desire the same relief. Burton v. Durham, 
mu Realty Co., 188 N. C. 473, 125 S. E. 3. 

Where it appears that an action is instituted solely to 
Obtain the advice and opinion of the Court as to the validity 
of a proposed county bond issue upon the facts agreed, and 
that the interest of both parties is the same and there is 
no “question of difference’ between them, the proceeding 
will be dismissed for want of jurisdiction. Moore y. Cald- 
well County, 207 N. C. 311, 176 S. E. 580. 
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An agreement as to the facts and for the court to rule 
the law, in a suit to quiet title to lands, differs from a 
controversy submitted without action under the provisions 
of this section. Dowling v. So. Ry. Co., 194 N. C. 488, 140 
3. Beals. 

Section Contemplates the Rendition of a Judgment.—Th= 
true construction of this section is that it does not confer 
upon certain parties who differ as to their rights to propound 
to the court on a case agreed interrogatories in respect thereto, 
but that the purpose is simply to dispense with the formalities 
of a summons, complaint and answer, and upon an agreed 
state of facts to submit the case to the court for decision, and 
thereupon the judge shall hear and determine the case and 
“render judgment thereon as if an action were pending.” 
McKethan v. Ray, 71 N. C. 165, 170; Farthing y. Carrington, 
116 N. C. 315, 325, 22 S. E. 9; Little v. Thorne, 93 N. C. 69. 

Same—Sufficiency of Facts Stated.—The statement of the 
facts agreed upon should contain sufficient averments to con- 
stitute a cause of action upon which the court could render 
judgment. Farthing vy. Carrington, 116 N. C. tose GO0s, Gat Se 
Ay, ao 

When a case is heard under this summary method au- 
thorized by the Code, the statement should embrace all the 
facts material to a final and complete determination, with 
nothing further to be done except to carry the judgment into 
effect. Moore v. Hinnant, 87 N. C. 506. 

Same—Where Question of Great Public Concern Involved.— 
Where, under this section a controversy is submitted which 
involves matters of great public concern and which is sup- 
ported by an affidavit that a real case exists, and that the 
controversy is submitted in good faith to determine the rights 
of the parties, the Supreme Court will, upon appeal, determine 
the question of law thus raised, it being stated with entire 
distinctness, although the statement of facts is not full 
enough to render a judgment commanding or prohibiting a 
thing to be done. Farthing v. Carrington, 116 N. C. 315, 
22.8. E. 9. 

Statement of Facts Should Include Only Pertinent Facts 
Agreed Upon.—In the submission of a controversy without 
action the statement of facts agreed should include only per- 
tinent facts upon which the parties are in agreement, and 
evidence from which other facts may be found has no place 
therein, and since the procedure is statutory, compliance 
with the provisions of the statute is necessary and the stat- 
ute must be strictly construed. Consolidated Realty Corp. 
v. Koon, 216 N. C. 295, 4 S. E. (2d) 850. 

Administration Suit Distinguished from Submission of 
Controversy.—Where, in proceedings to sell lands to make 
assets, defendants pleaded the statute of limitations as to 
certain indebtedness alleged in petitioner’s bill of particulars 
and asked for an accounting, and the parties thereupon 
agreed that the matters in controversy should be heard by 
the judge without a jury upon an agreed statement of facts, 
and that the judge might find such additional facts as he 
may consider necessary to complete determination of the 
matters in controversy, the proceeding is converted by con- 
sent into an administration suit, and petitioner is precluded 
by the agreement from objecting to an order requiring her 
to be made a party in her individual capacity, and to ac- 
count for certain money paid to her either individually or as 
the widow of the deceased, the agreement not constituting 
the proceeding a controversy without action in which the 
authority of the court is limited to the matters submitted. 
Edney v. Mathews, 218 N. C. 171, 10 S. E. (2d) 619. 

Record on Appeal.—Upon appeal from judgment entered in 
a submission of controversy without action, the agreed facts 
with the required affidavits, are necessary parts of the rec- 
ord proper. Consolidated Realty Corp. v. Koon, 215 N. C. 
459, 2 S. E. (2d) 360. 

No Prayer for Judgment Necessary.—In an action submitted 
without controversy no prayer for judgment is necessary, 
Williams vy. Commissioners, 132 N. C. 300, 43 S. E. 896. 

Exhibits Containing Facts Not Attached.—The summary 
method provided by this section for the submission of an ac- 
tion upon a case agreed, contemplates that all the facts neces- 
sary to a determination of the questions submitted shall be 
fully stated in the case agreed; and where it appeared that 
some of the facts were recited in exhibits which were not 
attached, and that leave was given the parties to add other 
matters, the cause was remanded to be perfected. Piedmont 
R. Co. v. Reidsville, 101 N. C. 404, 8 S. E. 124. 

Plaintiff Permitted to File Affidavit after Case Docketed.— 
Where, when the case was docketed in the Supreme Court, no 
affidavit had been filed as required by this section, the plain- 
tiff upon motion (the defendant being present and not ob- 
jecting) was allowed to file the required affidavit. Bank v. 
‘Trusteeo, 119: N. C., 553), 554,26 S) B. agi: 

Parties.—All persons having an interest in the controversy 
must be parties, to the end that they may be concluded by the 
judgment, and the controversy be finally adjudicated as in 
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case of an action instituted in the same way. McKethan v. 
Ray, 71 N.C. +165, 170: 

Facts Must Show Equitable Dealings When Wife is Party. 
—Where a controversy, properly constituted, is submitted 
without action under the provisions of this section, involving 
the question as to the necessity of the wife of a tenant in 
common to join in his deed voluntarily given to divide the 
lands between himself and the other tenants in common, on 
appeal the case will be remanded if it does not appear in 
the facts agreed that the division so made was a fair and 
equitable one. Valentine v. Granite Corp., 193 N. C. 578, 
137) 1S: BH. 668; 

Conflicting Claims to Money, in Sheriff’s Hands.—Where a 
sheriff has money in his hands under executions in favo1 
of different creditors, against the same defendant, and the 
creditors set up conflicting claims to the money, it is not 
such a case as may be submitted to a judge, without an ac- 
tion, under this section, by the adverse claimants. Bates v. 
Tally, 65 N.. Cy 232. 

Title to Office May Not Be Tried under Section.—A civil 
action in the nature of a writ of quo warranto is the proper 
mode of trying title to a public office; the submission of a 
controversy without action under this section for that pur- 
pose cannot be sustained. Davis v. Moss, 81 N. C. 303. 

Where Controversy May Not Be Considered.—An action 
brought by the seller of a cotton-scale beam may not be 
maintained against the purchaser thereof in anticipation of 
the latter’s claim for damages arising upon the breach of an 
implied warranty against defects that caused damages to the 
purchaser, and under this section upon demurrer the con- 
troversy may not be considered by the court as upon a case 
agreed, Equitable rights of bills of peace, quia timet, and to 
remove clouds on title to lands distinguished. Jacobi Hdw. 
Co. v. Jones Cotton Co., 188 N. C. 442, 124 S. EB. 756. 

Jury Trial Not Contemplated by the Section.—This section 
does not contemplate a trial by jury. Moore v. Hinnant, 90 
N. C., 163, 164. Whether or not the Supreme Court can re- 
mand the case and direct an issue of fact to be tried by a 
jury in the court below was left undecided, although in- 
clination was shown that this might be done if the application 
therefor is made in apt time. 

Illustrative Cases.—It is impossible in a work of this nature 
to collect all the cases bearing upon this section, and to state 
the facts found and the question involved therein. A few of 
the leading cases are given to show that where the essential 
requirements have been complied with, the courts have not 
confined the application of the method prescribed by the pro- 
visions of this section to any particular classes of questions. 
Ed. Note. 

Case May Be Submitted after Issues Joimed.—The parties 
may agree upon a state of facts and submit it to the judge 
for his decision, even after issues are joined. Hervey v. 
Edmunds, 68 N. C. 243, 247. 

Same—Recovery of Specific Legacy.—A controversy, the 
purpose of which was to recover a specific legacy given by 
the terms of a will, and to determine the conditions on which 
it was to be received, was submitted to the court under this 
section. University v. Gatling, 81 N. C. 508, 509. 

Same—Homestead and Personal Property Exemption. — 
The question whether or not minor children, whose mother and 
father died, neither of whom having applied for a homestead 
or personal property exemption, were entitled to claim such 
exemptions, was decided under the method prescribed by the 
provisions of this section. Welch v. Welch, 78 N. C. 240. 

Same—Bank Deposit Applied on Matured Note. — The 
legality of the application by the banks of the balance of a 
bankrupt depositor on a,note already matured, was the 
question submitted without action in Trust Co. v. Spencer, 
193 N. C. 745, 138 S. E. 124. 

Same—Sheriff’s Right to Cemmission.—The facts agreed 
upon in the case of Board vy. Commissioners, 137 N. C. 63, 
49 S. E. 47, presented for determination the question whether 
or not a sheriff is allowed to retain a commission out of the 
school taxes collected by him. 

Same—Specific Performance.—The question whether the 
plaintiff, who had contracted to convey certain land, could 
compel the defendant to fulfill the contract, when some doubt 
as to whether he (the plaintiff) could convey a good and in- 
defeasible title arose by force of certain terms used in a will 
under which the plaintiff acquired the land, was submitted in 
Watts v. Griffin, 137 N. C. 572, 50 S. E. 218. 

Same—Land Claimed under Conflicting Grants.—Where the 
parties claimed the same land under conflicting grants, the 
question as to the true owner was submitted without action 
in Janney v. Blackwell, 138 N. C. 437, 438, 50 S. E. 857. 

Same—The recovery of advances of money to meet losses 
sustained by a broker, the advances being made at the re- 
quest of his principal, was the purpose of the action in Black 
G2 Co: ? wi Carr, 80° INE C, > 205: 

Same—The determination of the owner of the legal title of 
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a safe sold upon a conditional sales contract, followed by the 
bankruptcy of the purchaser, was the question in Brem vy. 
Lockhardt, 93 N. C. 191, 192. 

Same—Duty of County Board of Health.—The superior 
court has jurisdiction of a controversy without action be- 
tween the board of health of a county and the county com- 
missioners in which the facts agreed present the question of 
the legal duties of the respective boards in regard to the 
appointment of a county health officer, which duties, ac- 
cording to how the controversy is determined, might be 
the subject of mandamus, notwithstanding that the provi- 
sions of the Declaratory Judgment Act, the next succeeding 
article, are not specifically referred to. Board of Health y. 
Board of Com’rs, 220 N. C. 140, 16 S. E. (2d) 677. 

Taxes.—The section is applicable in the determination of 
the question whether a party is obligated for taxes demanded 
of him. Pullen v. Commissioners, 68 N. C. 451. 

Same—Purchase of Municipal Bonds.—The determination of 
the liability of the defendants, under an agreement to purchase 
certain municipal bonds, was the question involved in the 
case submitted in Charlotte v. Shepard, 120 N. C. 411, 412, 27 
Sere 109. 

Same—General Assignment.—The question submitted without 
action in Winston v. Biggs, 117 N. C. 206, 23 S. E. 316 was 
this: Is the assignee under a general assignment for the bene- 
fit of creditors required upon demand to pay a dividend out 
of funds in his hands for distribution upon the basis of the 
entire debt of one of the creditors secured in the deed, who 
has, and who had at the time of the execution of the as- 
signment, a prior security upon a piece of property also 
conveyed in the assignment, or is the trustee to pay such 
creditor a dividend only on the balance due after the creditor 
has exhausted his prior security and applied the same to 
his debt? 

Part Due Bonds as Counterclaim.—The question presented 
without action in Bourne v. Board of Finanaial Control, 
207 N. C. 170, 176 S. E. 306, was this: Can past due county 
bonds owned at the commencement of the action, be used 
as a counterclaim against a promissory note belonging to 
said county? 

Parity of Street Assessment with Tax Liens.—The ques- 
tion presented for determination under this section and § 
1-252 in the case of Saluda v. Polk County, 207 N. C. 180, 
176 S. E. 298, was whether a street assessment constitutes a 
lien on a parity and of equal dignity with tax lien. 

Applied in Webb v. Port Comm., 205 N. C. 663, 172 S. 
E. 377, with reference to the constitutionality of certain 
private corporate acts; in Beaufort County v. Mayo, 207 
N. C. 211, 176 S. E. 753, with reference to determining title 
to land; Powell v. Hood, 211 N. C. 137, 189 S. E. 483; 
Park View Hospital Ass’n v. Peoples Bank, etc., Co., 211 
N. C. 244, 189 S. E. 766; St. Louis Union Trust Co. v. Fos- 
ter, 211 N. C. 331, 190 S. E. 522; High Point vy. Clark, 211 
N.C. 607,.191 S. E. 318; Hill v. Colie, 214 N. ©. 408; 199 
S. E. 381; Cartwright v. Jones, 215 N. C. 108, 1 S. E. (2d) 359. 

Cited in Posey v. Board of Education, 199 N. C. 306, 
154 S. E. 593; Zimmerman v. Board of Education, 199 N. 
C. 259, 260, 154 S. E. 397; De Laney v. Hart, 198 N. C. 
96, 150 S. E. 702; Qualls v. Farmers’, etc., Bank, 197 N. 
C. 438, 439, 149 S. E. 546; Wachovia Bank & Trust Co. v. 
Black, 198 N. C. 219, 151 S. E. 269; Commerce Union 
Trust Co. v. Thorner, 198 N. C. 241, 151 S. E. 263; New 
York Indemnity Co. yv. Corporation Commission, 197 N. 
C. 562, 150 S. E. 16; Lowery v. Goldsboro Lumber Co., 
197 N. C. 299, 148 S. E. 926; Callahan v. Flack, 205 N. C. 
105, 170 S. E. 125; Swain County v. Welch, 208 N. C. 439, 
181 S. E. 321; North Carolina Mtg. Corp. v. Morgan, 208 
N. C. 743, 182 S. E.. 450; Benson v. Johnston County, 
209 N. C. 751, 185 S. E. 6; Tucker v. Almond, 209 N. C. 
333, .183 S.. . 14075" Daly v: Pate, 210 N.C 222.186 S. 
348; Lawrence v. Shaw, 210 N. C. 352, 18 S. E. 504; 
Braak v. Hobbs, 210 N. C. 379, 186 S. E. 500; Morrow v. 
Durham, 210 N. C. 564, 187 S. E. 752; Gurganus v. Bul- 
lock, 210 N. C. 670, 188 S. E. 85; Hartware Mut. Fire Ins. 
Co. v. Stinson, 210 N. C. 69, 185 S. E. 449; Mecklenburg 
County v. Sterchi Bros. Stores, 210 N. C. 79, 185 S. E. 
454; General Realty Co. v. Lewis, 212 N. C. 45, 192 S. 


E. 902; Home Real Estate Loan, etc., Co. v. Parmele, 214 
N, .C. 63, 197°'S. B.. 714; Privott “vy: Grahams ool4 aN. Ga 
199, 198 Ss Be 630; z 


§ 1-251. Judgment roll—Judgment shall be en- 
tered on the judgment docket, as in other cases, 
but without cost for any proceedings prior to trial. | 
The case, the submission, and a copy of the judg-— 
ment, constitute the judgment roll. (Rev., s. 804; 
Code,.-6..5689 C,.C. P,,(3..3816; G.. 8. 687.) k 


Judge May Sign Judgment in Vacation.—A judge of the 
superior court has a right, with consent of parties, to sign - 
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a judgment in vacation out of court, and to order the same 
to be entered of record at the ensuing term. Hervey v. 
Edmunds, 68 N. C. 243; but this does not apply to criminal 
cases. State v. Alphin, 81 N. C. 567. 


§ 1-252. Judgment enforced; appeal.—The judg- 
ment may be enforced in the same manner as if 
it had been rendered in an action, and is subject 
to appeal in like manner. (Rev., s. 805; Code, s. 
Seow. ©; 8. $17; C. S. 628.) 


No particular assignment of error is necessary, when the 
appeal is taken from a judgment on an agreed statement of 
facts. Davenport v. Leary, 95 N. C. 203, 204. 

Facts Showing No Cause of Action.—Where the facts agreed 
in a controversy without action show no cause of action, an 
appeal from a judgment thereon will be dismissed in the 
Supreme Court, as where the plaintiff claims title under a 
deed, avers that her purchaser was prevented from accepting 
her deed by the claims of the defendants, without allegation 
of the facts and circumstances or setting forth sufficiently 
the terms of the deeds, or making her purchaser and other 
necessary parties, parties to her action, thus presenting a 
moot question which the court will not decide. Waters v. 
Boyd, 179 N. C. 180, 102 S. E. 196. 


Art. 26. Declaratory Judgments. 


§ 1-253. Courts of record permitted to enter 
declaratory judgments of rights, status and other 
legal relations——Courts of record within their re- 
spective jurisdictions shall have power to declare 
rights, status, and other legal relations, whether 
or not further relief is or could be claimed. No 
action or proceeding shall be open to objection on 
the ground that a declaratory judgment or decree 
is prayed for. The declaration may be either af- 
firmative or negative in form and effect; and such 
declarations shall have the force and effect of a 
final judgment or decree. (1931, c. 102, s. 1.) 


Editor’s Note.—See 12 N. C. Law Rev. 57, for note on this 
section. 

Section 14 of the act from which this article is codified 
provides: “The several sections and provisions of this act, 
except sections one and two, are hereby declared independ- 
ent and severable, and the invalidity, if any, of any part or 
feature thereof shall not affect or render the remainder of 
the act invalid or inoperative.” 

This valuable legislation is passed in substantially the 
form of the Uniform Act recommended by the National 
Conference of Commissioners on Uniform State Laws, the 
variations from that standard being to adjust it more ef- 
fectively to local procedure. See the explanation and com- 
ments in 9 N. C. Law Rev. 20-24. 


One has only to look at the state of the law in North 
Carolina as disclosed in the case of Hicks v. Greene County, 
200 N. C. 73, 156 S. E. 164, by way of contrast to appreci- 
ate the improvement which the Declaratory Judgment Act 
brings to procedure in this state. 9 N. C. Law Rev. 352, 
353. 

This and subsequent sections applied in Edgerton v. Hood, 
205 N. C. 816, 172 S. KE. 481, to determine the rights and 
duties of the parties with respect to the administration of 
assets of the Rutherford Bank under the provisions of 
Chapter 344, public local laws of North Carolina, 1933. 


In General.—This article does not extend to the submis- 
sion of the theoretical problem or a mere abstraction, and 
it is no part of the function of the courts, in the exercise 
of the judicial power vested in them by the constitution, to 
give advisory opinions, or to answer moot questions, or to 
maintain a legal bureau for those who may chance to be in- 
terested, for the time being, in the pursuit of some aca- 
demic matter. Allison v. Sharp, 209 N. C. 477, 481, 184 S. 
E. 27, citing Poore v. Poore, 201 N. C. 791, 161 S. E. 532; 
Eoin Power, etc., Co. v. Iseley, 203 N. C. 811, 167 S. 

- 56. 

This article affords a means of testing the validity of a 
Statute requiring persons presenting themselves for regis- 
tration to prove to the satisfaction of the registrar their 
ability to read or write any section of the Constitution (§ 
163-28), plaintiffs and all the people of the state being vi- 
tally affected by the statute in controversy. Allison v. 
Sharp, 209 N, C. 477, 184 S. E. 27. 

But an ex parte proceeding to determine petitioner’s ra- 
cial status is not within its scope. Allison y. Sharp, 
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Ne Os477,- 481, 184°'S.6 B, 27, citing In re Eubanks, 202 N. 
reyes 162.5... 769. 

The purpose of this article is to provide a speedy remedy 
for the determination of questions of law, and although 
questions of fact necessary to the adjudication of the legal 
questions involved may be determined, the remedy is not 
available to present for determination issues of fact alone. 
Prudential Ins. Co. v. Powell, 217 N. C. 495, 8 S. E. (2d) 
619, 

An action to determine whether salaries paid certain em- 
ployees should be included in computing the contributions to 
be paid by an employer under the unemployment compensa- 
tion act involves solely an issue of fact and does not in- 
volve any right, status or legal relation, and the employer 
may not maintain proceedings under this article to deter- 
mine the question. Id. 

Action to Determine Rights under Testamentary Trust.— 
An action to determine the rights of the parties under a 
charitable trust created by will, in which the trustees and 
all of the agencies who are beneficiaries of the trust are made 
parties, is justiciable under this article. Johnson v. Wag- 
mer, 219 oN. (Co 235, logos ated 419: 

Litigant May Not Receive Advice as to Procedure in a 
Pending Case from Another Judge.—This act does not con- 
fer upon one judge the authority to advise a litigant upon 
a matter of procedure in another trial before another judge. 
Redmond v. Farthing, 217 N. C. 678, 9 S. E. (2d) 405. 


Necessity for a Controversy.—If it does not appear that 
any controversy exists between plaintiffs and defendants as 
to their respective rights, status, or legal relations, the ac- 
tion will be dismissed as not coming within the provisions 
of this and the following sections. Wright v. McGee, 206 
Ne Ce 5201738, Ss. Bade 

The broad terms of this article do not confer upon the 
court an unlimited jurisdiction; and the court will not en- 
tertain an ex parte proceeding or a proceeding which, while 
adversary in form, yet lacks the essentials of genuine con- 
troversy. Tryon v. Duke Power Co., 222 N. C. 200, 22 S. 
E. (2d) 450. 

It need not be alleged and shown by plaintiff that the 
question is one which might be the subject of a civil ac- 
tion at the time, or that plaintiff’s rights have been in- 
vaded or violated, or that defendant has incurred liability 
to plaintiff prior to the action. Id. 


A mere difference of opinion between the parties as to 
whether plaintiff has the right to purchase or condemn, 
or otherwise acquire the utility of the defendant, without 
a declaration in the complaint of plaintiff’s intent to ex- 
ercise its rights under the franchise contract, does not 
constitute a controversy. Id. 

Only civil rights, status and relations may be determined 
under the Declaratory Judgment Act, and when an action 
instituted thereunder involves both civil and criminal mat- 
ters, the courts have jurisdiction to determine only the 
civil matters. Calcutt v. McGeachy, 213 N. C. 1, 195 S. E. 
49. 

Applied in Farnell v. Dongan, 207 N. C. 611, 178 S. E. 
77, with reference to rights in the property of deceased; 
Carry.) Jimmerson,, 210 NUAC, 570, 187 S, E. 800; Ficklen 
Tobacco Co. v. Maxwell, 214 N. C. 367, 199 S. E. 405; 
Branch Banking, etc., Co. v. Toney, 215 N. C. 206, 1 S. 


E. (2d) 538; Hilton Lbr. Co, v. Estate Corp., 215 N. C. 
649, 2 S. EK. (2d) 869; Burcham y. Burcham, 219 N. C. 
357, 13 S. E. (2d) 615; Moore vy. Sampson County, 220 
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Cited in In re Reynolds, 206 N. C. 276, 286, 173 S. E. 
789; Corl v. Corl, 209 N. C. 7, 182 S. E. 725; Peyton v. 
Smith, 2155 Nee Ge to 5s8 1951S) be 8379: 


§ 1-254. Courts given power of construction of 
all instruments.—Any person interested under a 
deed, will, written contract or other writings con- 
stituting a contract, or whose rights, status or 
other legal relations are affected by a statute, 
municipal ordinance, contract or franchise, may 
have determined any question of construction or 
validity arising under the instrument, statute, 
ordinance, contract, or franchise, and obtain a 
declaration of rights, status, or other legal rela- 
tions thereunder. A contract may be construed 
either before or after there has been a breach 
thereof. (1931, c. 102, s. 2.) 

A paper writing in the handwriting of deceased, found 


among his valuable papers after his death, and bearing upon 
face the animus testandi, will be declared his will 
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as a matter of law. 
195 $. E. 784. 

§ 1-255. Who may apply for a declaration.— 
Any person interested as or through an executor, 
administrator, trustee, guardian or other fiduciary, 
creditor, devisee, legatee, heir, next of kin, or 
cestui que trust, in the administration of a trust, 
or of the estate of a decedent, an infant, lunatic, 
or insolvent, may have a declaration of rights or 
legal relations in respect thereto: (a) To ascertain 
any class of creditors, devisees, legatees, heirs, 
next of kin or others; or (b) To direct the ex- 
ecutors, administrators, or trustees to do or ab- 
stain from doing any particular act in their 
fiduciary capacity; or (c) To determine any ques- 
tion arising in the administration of the estate or 
trust, including questions of construction of wills 
and other writings. (1931, c. 102, s. 3.) 


An executor and trustee may institute an action 
superior court to obtain the advice of the court 
whether inheritance taxes should be paid from the corpus 
of the estate or deducted from annuities provided for in 
the will, and such action may be maintained under this sec- 
tion. Wachovia Bank, etc., Co. v. Lambeth, 213 N. C. 576, 
1975S, 3B. 1790 ANT SALE Toveke 117 - 

Applied in Rierson y. Hanson, 211 N. C. 203, 189 S. E. 
502. 


Rountree v. Rountree, 213 N. C. 252, 


in the 
as to 


§ 1-256. Enumeration of declarations not ex- 
clusive-—The enumeration in sections 1-254 and 
1-255 does not limit or restrict the exercise of 
the general powers conferred in section 1-253 in 
any proceedings where declaratory relief is 
sought, in which a judgment or decree will termi- 
nate the controversy or remove an_ uncertainty. 
(1931, c. 102, s. 4.) 


This section enlarges the 
elsewhere in the statute. Tryon v. 
IN Ss Cy As 200s cee es.) Cad) 4505 


specific categories mentioned 
Duke Power Co., 222 


§ 1-257. Discretion of court—The court may 
refuse to render or enter a declaratory judgment 
or decree where such judgment or decree, if ren- 
dered or entered, would not terminate the un- 
certainty or controversy giving rise to the pro- 
ceeding. (1931, c. 102, s. 5.) 


§ 1-258. Review.—All orders, judgments and 
decrees under this article may be reviewed as other 


orders, judgments and decrees. (1931, c. 102, 
S.6;) 
§ 1-259. Supplemental relief. — Further relief 


based on a declaratory judgment or decree may 
be granted whenever necessary or proper. The 
application therefor shall be ty petition to a court 
having jurisdiction to grant the relief. If the ap- 
plication be deemed sufficient, the court shall, on 
reasonable notice, require any adverse party 
whose rights have been adjudicated by the declar- 
atory judgment or decree, to show cause why 
further relief should not be granted forthwith. 
(1931, c./102,"s. 7%.) 


§ 1-260. Parties—When declaratory relief is 
sought, all persons shall be made parties who 
have or claim any interest which would be af- 
fected by the declaration, and no declaration shall 
prejudice the rights of persons not parties to the 
proceedings. In any proceeding which involves 
the validity of a municipal ordinance or franchise, 
such municipality shall be made a party, and shall 
be entitled to be heard, and if the statute, ordin- 
ance or franchise is alleged to be unconstitutional, 
the attorney general of the State shall also be 
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served with a copy of the proceeding and be en- 
titled to be heard. (1931, c. 102, s. 8.) 


§ 1-261. Jury trial—When a proceeding under 
this article involves the determination of an issue 
of fact, such issue may be determined in the same 
manner as issues of fact are tried and determined 
in other civil actions in the court in which the 
proceeding is pending. (1931, c. 102, s. 9.) 


Cross Reference.—As to how issues are tried, see § 1-172 
et seq. 


§ 1-262. Hearing before judge where no issues 
of fact raised or jury trial waived; what judge 
may hear.—Proceedings under this article shall 
stand for trial at a term of court, as in other civil 
actions. If no issues of fact are raised, or if such 
issues are raised and the parties waive a jury 
trial, by agreement of the parties the proceedings 
may be heard before any judge of the Superior 
Court. If in such case the parties do not agree 
upon a judge for the hearing, then upon motion 
of the plaintiff the proceeding may be heard by 
the resident judge of the district, or the judge 
holding the courts of the district, or by any judge 
holding a term of the Superior Court within the 
district. Such motion shall be in writing, with 
ten days notice to the defendant, and the judge so 
designated shall fix a time and place for the hear- 
ing and notify the parties. Upon notice given, 
the Clerk of the Superior Court in which the ac- 
tion is pending shall forward the papers in the 
proceeding to the judge designated. The hearing 
by the judge shall be governed by the practice 
for hearing in other civil actions before a judge 
without a jury. The term “Superior Court Judge” 
used in this section shall include emergency and 
special judges of the Superior Court. (1931, c. 
102, s. 10.) 

Cross References.—As to trial generally, see § 1-170 et 


seq. As to waiver of jury trial and findings of fact b 
judge, see §§ 1-184, 1-185, “4 


§ 1-263. Costs.—In any proceeding under this 
article the court may make such award of costs as 
may seem equitable and just. (1931, c. 102, s. 11.) 


; § 1-264. Liberal construction and administra- 
tion.— This article is declared to be remedial; its 
purpose is to settle and to afford relief from un- 
certainty and insecurity with respect to rights,. 
status, and other legal relations, and it is to be 
liberally construed and administered. (1937, mice 
102, s. 12.) 


J § 1-265. Word “person” construed.—The word 
person” wherever used in this article, shall be 
construed to mean any person, partnership, joint 
stock company, unincorporated association, or 
society, or municipal corporation or other cor- 
poration of any character whatsoever. (1931, ¢: 
102, s. 13.) 


§ 1-266. Uniformity of interpretation. — This 
article shall be so interpreted and construed as to 
effectuate its general purpose to make uniform 
the law of those states which enact it, and to 
harmonize, as far as possible, with Federal laws 
and regulations on the subject of declaratory 
judgments and decrees. (1931, c. LOZ esa tab 


§ 1-267. Short title—This article may be cited 
as the Uniform Declaratory Judgment Act. (1931, 
c. 102, s. 16.) 
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SUBCHAPTER IX. APPEAL. 


Art. 27. Appeal. 


§ 1-268. Writs of error abolished.—Writs of er- 
ror in civil actions are abolished, and the only 
mode of reviewing a judgment, or order, in a 
civil action, is that prescribed by this chapter. 
(Rev., s. 583; Code, s. 544; C Cube ge 206. Cc. 
S. 629.) 


Editor’s Note. — Prior to the adoption of the Code of 
Civil Procedure writs of error were allowed in proper 
cases. But in Smith v. Cheek, 50 N. C. 213, it was held 
that the Supreme Court had no power to issue a writ of 
error. Section 296 of the Code of Civil Procedure [G. S., 
§ 1-268] abolished writs of error and substituted appeals 
therefor. Lynn v. Lowe, 88 N. C 478; White v. Morris, 
five IN. Co -93, 12 S. B90, 

Cited in King v. Wilmington, etc., Ry., 112 N. C. 318, 
16 S. E. 929. 


§ 1-269. Certiorari, recordari, and supersedeas.— 
Writs of certiorari, recordari, and supersedeas are 
authorized as heretofore in use. The writs of 
certiorari and recordari, when used az substitutes 
for an appeal, may issue when ordered upon the 
applicant filing a written undertakinz for the 
costs only; but the supersedeas. to suspend exe- 
cution, shall not issue until an undertaking is filed 
or a deposit made to secure the judgment sought 
to be vacated, as in cases of appeal where execu- 
tion is stayed. (Rev., s. 584; Code, s. 545; 1874-5, 
ce. 109; C. S. 630.) 


I, Editor’s Note. 
II. Certiorari. 
A. Editor’s Note. 
B. General Consideration. 
C. Illustrative Cases. 
D. Requirements of Application. 
E. Time of Application. 
F. Issuance of Writ from Superior Court. 
III. Recordari. 
A. Editor’s Note. 
B. General Consideration. 
C. Requirements for Writ. 
D. When Granted. 
E. When Denied. 
IV. Supersedeas. 
Cross References. 

As to writs of certiorari and supersedeas, when and how 
applied for and notice, see Rule 34 of Rules of Practice in 
the Supreme Court. As to cash deposit in lieu of bond, see 
§ 109-32. 


I. EDITOR’S NOTE. 


The original Code of Civil Procedure of 1868, abolished 
writs of error and substituted appeals, but did not provide 
for writs of certiorari and recordari, as was pointed out 
by the Supreme Court in Marsh y. Williams, 63 N. C., 371. 
And thereupon this section was enacted, (Public Laws 
1874-75, c. 109). 

Whenever a substantial wrong has been done in judicial 
Proceedings, giving a litigant legal right to redress, and 
ho appeal has been provided by law, or the appeal that 
has been provided proves inadequate, the Supreme Court 
to all courts of the state and the superior courts to all 
Subordinate courts, over which they exercise appellate 
Power, may issue one or more of these writs and thereby 
See that the error is corrected and justice administered. 
State v. Tripp, 168 N. C. 150, 154, 83 S. E. 630. 


II. CERTIORARI. 


. A. Editor’s Note. 


For regulations of the Supreme Court in regard to the 
writ of certiorari see Supreme Court rule 34. It is very 
important that appellant’s petition should comply with 
these regulations as the writ will be dismissed for his fail- 
ure to do so. Where petitioner failed to give the notice re- 
quired by Supreme Court Rule 34 the writ will not issue. 
Sanders v. Thompson, 114 N. C. 282, 19 S. E. 225; Keerans 
vs Keerans, 109 N. C. 101, 13 S. EB. 895. However notice may 
be waived. Anonymous, 2 N. C. 405. 

The writ of certiorari is an extraordinary remedial writ 
and lies for two purposes: First, as a writ of false judg- 
ment to correct errors of law and, second, as a substitute 
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for an appeal. In either case it can issue only to the court 
where the judgment is. Therefore when the cause has 
been transferred by appeal the writ must be dismissed. 
Williams y. Williams, 71 N. C. 427. Its object is to pre- 
vent an improper deprivation of appeal. 

Where a cause is removed from one superior court to 
another, the latter has the right to issue a writ of certiorari 
to the former, directing a more perfect transcript td be 
certified; for the right to issue writs of certiorari is not 
founded on the circumstance that the court from which the 
writ issues is superior to that to which it is directed; but 
upon the principal that all courts have the right to issue 
any writ necessary to the exercise of their powers. State 
v. Reid, 18 N. @) 377 

Where appellant has lost his right to appeal by the neg- 
lect of an officer of the law, the contrivance of the opposite 
party, or improper conduct in the inferior court, a certiorari 


will be granted without reference to the merits of the 
cause. McConnell y. Caldwell, 51 N. C. 469. 
Where a statute authorizing a proceeding makes no 


Provision for a review, 
that purpose. 
14S. E. 972. 

Where no appeal to the superior court from an inferior 
court is prescribed by the statute creating such court, and 
wher2 an appeal would otherwise lie, a certiorari in lieu of 
appeal will issue from the superior court. McPherson 
Drug Co. y. Norfolk, etc., R. Coel/aeNy Cesz 191. S Be 
606. ‘ 

It is the only method by which the Supreme Court can 
review the judgment in habeas corpus proceedings in 
matters not involving the custody of children. In re Hol- 
ley, 154 N. C. 163, 69 S. E. 872. Certiorari may issue from 
the superior courts as well as the Supreme Court. Rhyne 
v. Lipscombe, 122 N. C. 650. 2904S oR 187 


B. General Consideration 


Substitute for Appeal. — A writ of certiorari to bring up 
the record in a case is the proper substitute for an appeal. 
State v. McGimsey, 80 N. C. 377. 

If an appeal is unavoidably lost, certiorari may be 
granted as a_ substitute. Anonymous, 2 N. ¢, 302; Nor- 
wood y. Pratt, 124 N. C. 745, 32 S. E. 979. 

Discretion of Supreme Court. — The granting or refusing 
of a petition for a certiorari, is a matter within the dis- 
cretion of the Supreme Court. King v. Taylor, 188 N. C. 
450, 124 S. E. 751; Waller vy. Dudley, 193 N. C. 354, 137 S. 
E. 149; Peoples Bank, etc., Co. v. Parks, 191 N. C. 263, 131 
S. E. 637. 

When Certiorari a Matter of Right. — Certiorari will be 
granted, as a matter of right, where it appears that appel- 
lant has been deprived of his appeal by the conduct of the 
opposing party. Wiley v. Lineberry, 88 N. C. 68; State V. 
Bennett, 93 N. C. 503; State v. Billy” 35). C..373) Even 
though the conduct was unintentional. Walton vy. Pearson, 
83 N. C. 309. 

If a party prays an appeal, and the court refuses to al- 
low it, the certiorari is granted as “a matter of course.” 
Bledsoe v. Snow, 48 N. C. 100. 

Cannot Be Dispensed with. — Certiorari is a discretionary 
writ, and counsel may not despense with it by agreement. 
In re McCade, 183 N. C. 242, 111 S. E. 3; State v. Hooker, 
1835 Nee Co. 7630111 Sa ae Shak 

Persons Entitled. — To entitle one to a writ of certiorari 
he must have some interest in the proceeding sought to be 
reviewed, and sustain injury thereby. Petty v. Jones, 23 N. 
C. 408. See Shober vy. Wihceler, 119) N. C471, 26 S. E: 26; 
Otey v. Rogers, 26 N. C. 534. 

When Another Remedy Available. — Certiorari is not a 
proper remedy where another adequate remedy is available. 
Petty v. Jones, 23 N. C. 408; Watson v. Shields, 67 N. C. 
235. 

Finality of Determination. — Where the judgment against 
a party is retained for further orders, the judgment is in- 
terlocutory and certiorari will not be granted. Smith y. 
Miller 155: NoGvo47. 71 Sank, 6355) 


Applicant Must Negative Laches. — He who seeks a 
certiorari must negative laches. Peoples Bank, etc., Co. 
Ve parkas ole Cy-263 131) Sy. 6372) Coxl m, Kinston 
Carolina, ete, R> Co., 177 N. C. 227,.98 S. E. 704; Mitchell 
v. Baker, 129 N. C. 63, 39 S. E. 633. 


Negligent Delay. — One who negligently allows the time 
for bringing his appeal to expire without seeking such 
remedy is not entitled to the remedy by certiorari. Suiter 
v. Brittle, 92 N. C. 53, In re Brittain, 93 N. C. 587. 


Necessity of Filing Record. — The appellant must aptly 
file a record proper in the case appealed from as a pre- 
requisite for the Supreme Court to grant his motion for 
a certiorari to bring up the case for review. Brock y, 


certiorari may be maintained for 
Board of Comm’rs y. Smith, 110 N. Cc. 417, 
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Ellis, 193 N. C. 540, 137 S. E. 585; Lindsey v. Knights of 
Honor, 172 N. C. 818, 90 S. E. 1013. 

Necessity of Security. — Since certiorari is but a sub- 
stitute for an appeal, it can only be allowed on the same 
security, and justification thereof, as in cases of appeal. 
Chastain v. Chastain, 87 N. C. 283. 

But the Supreme Court has the power, in a proper case, 
to allow the writ to issue without such undertaking. Brit- 
tain v. Mull, 93 N. C. 490. The contrary is apparently 
held in Weber v. Taylor, 66 N. C. 412, but this was in 
reality not a “proper case.’ 

Certiorari Denied When Appeal Waived. — A writ of 
certiorari will not issue where the right of appeal has been 
waived. King v. Taylor, 188 N. C. 450, 124 S. E. 751. 

Imposition of Terms on Applicant. — When granted the 
appellant may be laid under terms not to avail himself of 
a technical advantage. Collins v. Nall, 14 N. C. 224. 

Only Errors Apparent of Record. — Under a writ of 
certiorari, the object of which is only to bring up the record 
of an inferior court, only such errors or defects as appear 
on the face of such record can be considered. Hartsfield v. 
Jones, 49 N. C. 309; Boseman vy. McGill, 184 N. C, 215, 114 
S. E. 10. 

When a criminal action has been brought from an in- 
ferior court to the superior court by means of a writ of 
certiorari, the superior court acts only as a court of re- 
view, and in all ordinary instances must act on the facts 
as they appear of record * * * and can only revise 
the proceedings as to regularity or on questions of law or 
legal inference. State v. King, 222 N. C€. 137, 22 S. HE. 
(2d) 241. 

Case on Appeal Not Settled. — When for any sufficient 
cause the case on appeal is not settled in time to have the 
case docketed at the term of the Supreme Court to which 
the appeal should be brought, the appellant should in apt 
time file a transcript of the record proper and move for a 


certiorari. Tripp v. Somersett, 182 N. C. 767, 108 S. E. 
633; McNeil v. Virginia-Carolina R. Co., 173 N. C. 729, 
92 S. E. 484. See Walsh v. Burleson, 154 N. C. 174, 69 S. 
E. 680. 


In such a case if appellant does not apply for certiorari 
at the first term next after the trial, he is not entitled to 
certiorari at the next term. Joyner v. Hines, 108 N. C. 413, 
12 S. EK. 901; Haynes v. Coward, 116 N. C. 840, 21 S. E. 699. 


Issuance of Successive Writs.—Although a certiorari has 
once been issued from the Supreme Court, upon a sugges- 
tion of a defect of the record, and has been returned, yet 
the court may, a second time or oftener direct writs of 
certiorari to issue if it sees reason to think the transcript 
defective. State v. Munroe, 30 N. C. 258. 

But where the return of a certiorari, substituted for an 
appeal, shows an imperfect record, and no statement of 
the case, a new writ of certiorari will not be granted. 
Skinner v. Badham, 80 N. C. 14. 


Effect of Certiorari. — Where a defendant has lost his 
appeal, but is granted a writ of certiorari in lieu thereof, 
the granting of the writ has the effect of an appeal as to 
stay of execution, and if the offense he bailable, he is en- 
titled to bail. State v. Walters, 97 N. C. 489, 2 S. E. 539. 
See Pender v. Mallett, 122 N. C. 163, 30 S. E. 324. 


Docketing as a Condition Precedent for Certiorari. — All 
of the transcript that can be obtained must be docketed 
at the first term and certiorari asked to complete the tran- 
script. Pittman v. Kimberly, 92 N. C. 562; Slocumb v. 
Construction Co., 142 N. C. 349, 55 S. E. 196; Walsh v. 
Burleson, 154 N. C. 174, 69 S. E. 680. 


Same—Waiver. Requirement of Supreme Court that 
on application for certiorari for case on appeal transcript 
of record proper must be docketed cannot be waived by 
appellee. Murphy v. Carolina Elect. Co., 174 N. C. 782, 93 
S. E. 456. 


Same—When Transcript Cannot Be Docketed. — Where 
the papers constituting the record proper have been mis- 
placed without any laches of an appellant, the proper prac: 
tice is to file the case on appeal settled by the trial judge, 
and ask for certiorari for the record proper. Slocumb v. 
Construction Co., 142 N. C. 349, 55 S. E. 196. See also Bur- 
rell v. Hughes, 120 N. C. 277, 26 S. E. 782; Parker v. 
Southern R. Co., 121 N. C. 501, 504, 28 S. E. 347; McMillan 
v. McMillan, 122 N. C. 410, 29 S. E. 361. 


When certiorari is addressed to boards of assessment or 
boards of assessment and equalization, where that prac- 
tice is permitted, it is generally held that the power of 
review, as in other instances of its use under the common 
law, does not extend to questions of valuation, but only 
to jurisdictional or procedural irregularities or errors of 
law. Belk’s Dept. Store v. Guilford County, 222 N. Cc 
441, 445, 23 S._E. (2d) 897, and cases cited therein. 


Co 
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Applied in Hamilton v. Southern R. Co., 203 N. C. 468, 
166 S. E. 392. 
Cited in In re Guerin, 206 N. C. 824, 175 S. E. 181. 


C. IMustrative Cases. 


Failure to Serve Case on Appeal. — A petition for a 
writ of certiorari to bring up the case on appeal will not be 
granted where the appeal was lost by failure to serve the 
case on appeal. Zell Guano Co. v. Hicks, 120 N. C. 29, 26 
nye 650, 

Waiver of Statutory Requirements. — When there is an 
alleged waiver of the statutory requirements in settling 
case on appeal, a certiorari will issue if the allegations of 
petitioner’s affidavit are not denied. Holmes v. Holmes, 
84 N. C. 833, 834. 

Delay of Judge. — Where the delay in prosecuting the 
appeal is owing to no fault of the appellant, but to the 
delay of the judge, certiorari, in lieu of an appeal may be 
granted. Sparks v. Sparks, 92 N. C. 359; Haynes v. 
Coward, 116 N. C. 840, 841, 21 S. E. 690. 

Retirement of Judge before Preparing Case. — Where 
the trial judge goes out of office before preparing a case 
on appeal, held, that certiorari is proper as a substitute for 
appeal, if the parties can agree on a statement of the case. 
Shelton vy. Shelton, 89 N. C. 185. But where the trial 
judge has died certiorari will not lie. Taylor v. Simmons, 
HIGEINS Co70,520 +S. ub.” 961: 

Loss Caused by Mistake of Clerk. — After a party has 
prayed an appeal and offered his sureties, if he be defeated 
of the appeal by the neglect, omission or delay of the 
clerk, he shall have his cause carried up by a certiorari. 
Chambers v. Smith, 2 N. C. 366; Graves v. Hines, 106 N. 
(COSYEE AER GIS lake sey 

But not where the clerk fails to send up the transcript. 
Pittman v. Kimberly, 92 N. C. 562. 

Neglect of Counsel—Where the appellant’s counsel told 
him that he would do everything necessary towards perfect- 
ing his appeal, but the counsel failed to file a proper ap- 
peal bond it was held, no ground for a certiorari. Win- 
borne v. Byrd, 92 N. C. 7. 

Sickness of Appellant. — Sickness of appellant is a suffi- 
cient excuse for failure to perfect an appeal so as to 
entitle him to certiorari as a substitute therefor. Hower- 
ton v. Henderson, 86 N. C. 718. 

Sickness of Applicant’s Attorney. — The sickness of an 
attorney is a sufficient excuse for want of diligence in per- 
fecting an appeal, and certiorari will lie. Mott v. Ramsay, 
SOR N a C5372. 

However the sickness of one of two attorneys is not 
sufficient although the other is absent from the county. 
Boyer v. Garner, 116 N. C. 125, 21 S. B. 80. 

Error of counsel, whereby a party fails to appeal from © 
a final judgment, is not ground for the certiorari, except 
under very exceptional circumstances. Smith v. Miller, ~ 
155 N. C. 247, 71 S. BH. 355; Barbers v. Justice, 138 N. Cam 
20,8509... 445: 

Failure to File Appeal Bond. — The fact that the ap- 
peal was not perfected because of the failure of appellant’s — 
counse! to file a proper appeal bond is not ground for cer- j 
tiorari in lieu of appeal. Winborne v. Byrd, 92 N. C. 7; 
Churchill vy. Brooklyn Life Ins. Co., 92 N. C. 485. Nor for 
failure to file appeal bond in time. Bowen v. Fox, 99 N. 
C. 127, 5 S. E. 437. Nor when justification of sureties is 
omitted. Turner v. Powell, 93 N. C. 341. 

For a contra case, see Manning v. Sawyer, 8 N. C. 37, 
where it was held that where the appellant has failed to 
bring up the appeal bond along with the transcript, and 
swears that neither he nor the clerk knew it was his duty 
to do so, and that he did not intend to abandon his appeal, 
he shall have a certiorari to bring it up. This case de- 
cided at an early day seems to be the only one where a 
certiorari was allowed because an appeal was lost throug 
the applicant’s ignorance as to the requirements of the ap- 
peal bond. ’ : 

Inability to Give Bond. — A certiorari will not b 
granted where the petitioner is unable to give bond for his 
appeal, unless it be shown that the judge below refused t 
make an order allowing the appeal in forma pauperis. 
Lindsay v. Moore, 83 N. C. 444. ; 

Failure to Pay Clerk’s Fees. — Certiorari will not 
granted where it appears that the petitioner lost his appeal 
owing to his failure to comply with a demand for the pay 
ment of clerk’s fees for making out the transcript. Smith — 
v. lynn, 84 N. C. 837; Sanders v. Thompson, 114 N. 
282, 19 S. E. 225. Even though the clerk’s fees were 
orbitant. Brown v. House, 119 N. C. 622, 26 S. KE. 160. 

Omission of Assignment of Errors. — If by accident 
inadvertence, without appellant’s negligence, an assignment 
of errors is omitted from the record on appeal Pe 
may apply to the Supreme Court for certiorari to have 
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such _assignments sent up. McDowell v. Kent Co., 153 N. 
C. 555, 69 §. E. 626, and for incorporation of exceptions. 
Cameron v. Power Co., 137 N. C. 99, 49 S. E. 76. 

Stenographer’s Notes. — The mistake of appellant's 
counsel in sending up the stenographer’s notes on appeal, 
instead of a properly settled case, does not entitle appel- 
lant to a certiorari. Cressler vy. Asheville, 138 N. C. 482, 
Blea ays, Sos ; 


D. Requirements of Application. 


Editor’s Note. — Under the analysis line ‘‘General Con- 
siderations,’ II, B, ante, this note, will be found many 
cases pertaining to, though not expressly referring to, the 
application. These cases considering the subject generally 
should be consulted with reference to the requisites of the 
application. 

Affidavit Required. — The writ of certiorari or recordari 
to review the judgment of a lower court will be issued only 
on a proper showing of merits, on affidavit filed. Taylor 
v. Johnson, 171 N. C. &, 87 S. E. 981. 

Affidavit Must Show Merits. An application for a 
writ of certiorari must show a prima facie case of merits. 
March vy. Thomas, 63 N. C. 249; Short v. Sparrow, 96 N. 
C. 348, 349, 2 S. E. 233. For affidavit held sufficient see 
Bayer v. Raleigh, etc., R. Co., 125 N. C. 17, 34 S. E. 100. 

When Merit in Appeal Need Not Be Shown. — Where 
defendant is not able, at the time, to procure sufficient 
sureties for an appeal, he is entitled to a certiorari, with- 
out showing any merits in fact, where the case discloses 
that there were questions of law which he had a right to 
have decided by the superior court. Britt v. Patterson, 31 
Met, 197. 

Where an opportunity of appealing’ has been lost by the 
neglect of an officer of the law, the contrivance of the 
opposite party, or improper conduct in the inferior court, 
a certiorari will be granted, without reference to the mer- 
its. Collins v. Nall, 14 N. C. 224; McConnell v. Caldwell, 
51 N. C. 469, 470. 

Loss of Papers. — Where an application for certiorari 
states that the papers asked to be sent up were lost, but 
does not aver that steps have been taken to supply them, 
the writ will not issue. Sanders v. Thompson, 114 N. 
ene, 19 S. F.- 225, 

Failure to Show Reason for Neglect. — Where a petition 
for a writ of certiorari did not allege that the adverse 
party prevented defendants from taking an appeal, and it 
did not appear that an appeal was ever taken, and no 
reason was assigned for the neglect, it was held that the 
writ would not issue. Cox v. Pruett, 109 N. C. 487, 13 S. 
E. 917. 

Case Inaccurately Made. — When it is suggested that 
the case on appeal is inaccurately made out, the Supreme 
Court will award a certiorari, in order that the judge, 
if he sees proper, may make correction. State v. Gay, 
94 N. C. 821. 

Must Show Judze Will Make Corrections. — Where it is 
sought to have the case as settled by the judge corrected 
by a certiorari, the petitioner should set out his grounds 
for believing that the judge would make the corrections 
if given an opportunity, and not merely that he believes 
that probably the judge would do so. Porter v. Western, 
etc., R. Co., 97 N. C. 63, 2 S. E. 580; Allen v. Mclendon, 
PigoN. C.. 319, 18S. E. 205. 

Ability and Willingness to Correct. — The Supreme 
Court wiil not, by certiorari, direct the trial court to 
make changes in the case on appeal where the letter of the 
trial judge states his opinion that the record is fair and cor- 
rect; the relief being granted only when the judge by letter 
indicates that he is willing to make the corrections desired. 
Slocumb v. Construction Co., 142 N. C. 349, 53 S. E. 196. 

Omitted Matter Must Be Relevant. — A certiorari will be 
denied where it does not appear that the matter omitted 
from the case settled is relevant to the exceptions pre- 
sented on appeal. City Nat. Bank v. Bridgers, 114 N. C. 
107, 19 S. E. 276; Clark v. Soco-Pettee Mach. Works, 150 
merc, 88, 63S. E. 153. 

Mistake Must Be Apparent. — Certiorari to correct a 
mistake stated on appeal will not be granted unless it is 
probable that the judge below would make the desired 
Correction, or unless it is apparent that there was a mis- 
take. Currie v. Clark, 909 N. C. 17; Cheek v. Watson, 90 
N. C. 302; Ware v. Nisbet, 92 N. C. 202; Allen v. Mc- 
Tendon, 113 N. C. 319, 18 S. E. 205. 

E. Time of Application. 

When Applied for. — Generally, the writ of certiorari, 
as a substitute for an appeal, must be applied for at the 
term of the Supreme Court to which the appeal ought to 
have been taken, or if no appeal lay, then before or to 
the term of court next after the judgment complained of 
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was entered in the superior court. If the writ shall be 
applied for after that term, sufficient cause for the delay 
must be shown. State v. Johnson, 93 N. C. 559; State v. 
Sloan, 97 N. C. 499, 2 S. E. 666. 

Application Must Be Timely. — An application for cer- 
tiorari to supply omissions in the appellate record must be 
presented to the appellate court with proper diligence, and 
the result of any laches by the applicant will fall upon 
him. Todd v. Mackie, 160 N. C. 352, 76 S. E. 245. 

Agreement to Waive Time. — To the rule that appeal 
will be dismissed on motion of the appellee if not perfected 
according to law, there are the following exceptions: First, 
where the record shows a written agreement of counsel 
waiving the lapse of time; and secondly, where the alleged 
agreement is oral and disputed, and such waiver can be 
shown by the affidavit of the appellee, rejecting that of the 
appellant. In either case certiorari is the proper substi- 
tute. Walton v. Pearson, 82 N. C. 464. 

Tacit Agreement to Waive Delay. — Where there is an 
undenied tacit agreement to waive delay certiorari will 
issue. Holmes v. Holmes, 84 N. C. 833; Willis v. Atlantic, 
ete:, Ri Co:, 119) Ni, Chace reso eon: 

Denial of Oral Agreement. — A certiorari will not be 
granted, where an alleged oral agreement between counsel 
to await the decision of a certain other case is denied. 
Alutchinson v. Rumfelt, 83 N. C. 441; Graves v. Hines, 106 
N. C. 323, 324, 11 S. E. 362; Short v. Sparrow, 96 N. C. 
348, 349, 2 S. E. 233. 

Time for Requesting Certiorari. — An appellant who 
has ground for a certiorari as a substitute for appeal must 
move for it before the cause is reached for argument. State 
v. Harris, 114 N. C. 830, 19 S. E. 154; State v. Marsh, 134 
N. C. 184, 187, 47 S. E. 6. As to when allowed after argu- 
ment, see Boyer v. Teague, 106 N. C. 571, 11 S. E. 330. 


F. Issuance of Writ from Superior Court. 


Review of Hearing on Lunacy Writ. — Where a writ of 
lunacy was issued by a county court, and the party found 
non compos, and a guardian appointed, in the absence of 
the said party, and without notice, it was held, that the 
petitioner was entitled to a certiorari, to have the case 
taken into a superior court. Dowell v. Jacks, 53 N. C. 387. 

Action on Bond. — Where the principal obligor in a bond 
was called, and, failing to appear, judgment was rendered 
against his surety, it was held that the fact that the prin- 
cipal was sick, and unable to attend at the term for which 
he was bound, did not entitle the surety to a certiorari to 
have the case removed into the superior court. Buis v. 
ATNOId se DowING Ge tedd = 

Failure to Plead and Appeal.—Where a defendant fails to 
enter a plea and to take an appeal, he is not entitled to a 
certiorari to bring the case into the superior court, Rule v. 
Council, 48 N. C. 33. 

Deprived of Defense by Fraud of Opposite Party. — 
Where a party is deprived, by the fraud of his opponent, of 
the opportunity of making a defense in the county court, 
which can be made in the superior court as well as in the 
county court, his proper remedy is by a writ of certiorari. 
Lunceford vy. McPherson, 48 N. C. 174. 

But a mere suggestion of fraud is insufficient. McLaughlin 
v. McLaughlin, 47 N. C. 319. See also Haddock v. Stocks, 
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III. RECORDARI. 


A. Editor’s Note. 


“The writ of recordari under the former practice, and 
retained in the new, is used for two purposes; the one 
in order to have a new trial of the case upon its merits, 
and this is a substitute for an appeal from a judgment ren- 
dered before a justice; the other, for a reversal of an 
erroneous judgment, performing in this respect the office 
of a writ of false judgment.’’ King v. Wilmington, etc., 
Rye Can 112 WN Gr 318.21920; 1169 S27 5929. . 

The adoption of this section of the Code (Acts 1874-75 
C. 109) seems to retain this practice. King v. Wilmington, 
etc., R. Co., Ibid, cites many cases in which the writ of 
recordari has been used as a writ of false judgment since 
the adoption of this section by the legislature. It has been 
said that the writ of recordari is used only in North Caro- 
lina, writs of error and certiorari .being substituted for it 
State v. Griffis, 117 N. C. 709, 2 S. E. 164. 


B. General Consideration. 

Scope of Recordari. — If a party has merits and desires 
a new trial in the superior court, upon a matter heard be- 
fore a justice of the peace, he must, by a proper applica- 
tion, obtain a writ of recordari as a substitute for an 
appeal. I,edbetter v. Osborne, 66 N. C. 379. ‘It is in the 
nature of an extension of the power of appeal. Webb v. 
Durham, 29 N. C. 130. 


elsewhere. 
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Writ cf False Judgment or Substitute for Appsal. — 
The writ of recordari may be used, either as a substitute 
for an appeal from a justice’s judgment to have a new 
trial on the merits, or as a writ of false judgment. Marler- 
Dalton-Gilmer Co. v. Wadesboro Clothing, etc., Co., 150 
N. C. 519, 64 S. E. 366; Morton v. Rippy, 84 N. C. 611; 
Caldwell v. Beatty, 69 N. C. 365. 

The writ of recordari is authorized by this section and 
recognized by the decisions of this court, both as a substi- 
tute for an appeal from a judgment of a justice of the 
peace, in order to have a new trial on the merits, and as 
a writ of “false judgment,’’ to obtain a reversal of an 
erroneous judgment. King v. Wilmington & Weldon R. 
Co:,, 1120 N: (@i7318; 16.8. &. 929. 

The writ of recordari may be used as a writ of false 
judgment. Parker v. Gilreath, 28 N. C. 221; Kearney v. 
Jeffreys, 30 N. C. 96. Bailey v. Bryan, 48 N. C. 357, 358. 

Lies to Inferior Tribunal Whose Proceedings Are Not 
Recorded. — The writ of recordari lies to an inferior tri- 
bunal, whose proceedings are not recorded. Hartsfield 
v. Jones, 49 N. C. 309, 310. 

Jurisdiction of Superior Courts. — The writs of cer- 
tiorari and recordari are to be applied for in orderly pro- 
cedure to the superior courts of general jurisdiction vested 
by the state constitution and statutes with appellate and 
supervisory powers over the judicial action of all the in- 
ferior courts of the state. Taylor v. Johnson, 171 N. C. 
84, 87 S. FE. 981. 

Failure to Docket Appeal. — When an appeal from a 
justice’s court has not been docketed within the time pre- 
scribed by section 1-300, the appellant should move for a 
recordari, at the first ensuing term of the superior court, 
that the appeal should be docketed. Peltz v. Bailey, 157 
N. C. 166, 72 S. E. 978; Abell v. Thornton Light, etc., Co., 
159 N. C. 348, 349, 74 S. E. 881; Powell & Co. v. Rogers, 180 
N. (Ch 6577104 -S. 70: 

Right to Object to Petition for Recordari Not Waived.— 
An appellee who does not docket an appeal from justice 
court not docketed in time by appellant and move for 
affrmance, does not waive the right to object to appel- 
lant’s petition to bring up the appeal by recordari. Pickens 
vy. Whitton, 182 N. C. 779, 109 S. E. 836. 

Dismissal for Failure to Docket. — A recordari granted 
defendant by the superior court as substitute for an appeal 
from a justice not being docketed at that or the succeed- 
ing term, plaintiff may at a subsequent term docket the 
case, and have it dismissed. Johnson v. Reformers, 135 N. 
C. 385,47 Si Be -463. 

Review of Judge’s Decision. — The decision of the judge 
upon a petition for recordari as a substitute for an appeal, 
after proper notice to the adverse party, is final and can 
only be reviewed by appeal, or upon an application to 
vacate it. for mistake, surprise Gr excusable negligence. 
Barnes v. Easton, 98 N. C. 116, 3 S. E. 744. See also Stew- 
art v. Craven, 205 N. C. 439, 171 S. E. 609. 

Where, upon application to the superior court for a writ 
of recordari, the judge finds as facts, upon evidence, that 
the appellant has been guilty of laches in not giving the 
legal notice of appeal and refuses to grant the writ, his 
judgment will not be disturbed in the Supreme Court; 
praying for the appeal and the payment of the fees in the 
justice’s court by the appellant are not sufficient to en- 
title him to the order as a matter of right. Tedder v. 
Deaton, 167 N. C. 479, 8 S. E. 616. 

No appeal lies from the refusal of the court below to 
grant a motion to dismiss a petition for a writ of record- 
ari. An appeal lies from the order of the court either 
granting or refusing to grant such writ. Perry v. Whit- 
aker, 77 N. C. 102. 


C. Requirements for Writ. 


Issued at Term Following Trial. — The writ of cer- 
tiorari or recordari to review the judgment of a lower 
court will be issued only at the next term of the super- 
vising court following trial in the lower court. Taylor v. 
Johnson, 171 N. C. 84, 87 S. E. 981; Boing v. Raleigh, 
etc., R. Co., 88 N. C. 62. 

At Earliest Possible Time. — The writ of recordari or 
of certiorari, as a substitute for an appeal, should be ap- 
plied for without any unreasonable delay, and any delay, 
after the earliest moment in the party’s power to make 
the application must be satisfactorily accounted for. Todd 
vy. Mackie, 160 N. C. 352, 359, 76 S. BE. 245. 

See Koonce v. Pelletier, 82 N. C. 237, in which it was 
held that, under the circumstances, a delay of three months 
in applying for the writ was not unreasonable. 

Necessity of Affidavit or Petition. — A _ recordari, 
granted upon the application of the plaintiff, without no- 
tice to the defendant, and without any petition or affida- 
vit setting forth the grounds upon which it should be is- 
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sued, is irregular, and will be dismissed i 
Wilcox v. Stephenson, 71 N. C. 409, oe ht Car ree 
_Averment as to Payment of Costs. — Before an applica- 
tion for a writ of recordari can be entertained, the peti- 
tioner must aver that he has paid or offered to pay the 
justice’s fees. Steadman v. Jones, 65 N. C. 388. 

Excuse for Laches and Meritorious Grounds. — Record- 
ari will not be issued unless party applying shows (1) ex- 
cuse for laches arid (2) meritorious grounds. Pritchard 
v. Sanderson, 92 N. C. 41. 

Application Must Negative Laches. — An applicant for 
recordari must show that he has not been guilty of laches. 
Marler-Dalton-Gilmer Co. v. Wadesboro Clothing, etc., Co., 
150 N. C. 519, 64 S. E. 366. See also, Pritchard v. Sander- 
son, 92 N. C. 41; March v. Thomas, 63 N. C. 249; In re 
Brittain, 93 N. C. 587. 

Sufficient Ground for Recordari Must Be Shown. — It 
was incumbent on one failing to docket his appeal from 
justice court in the time required by law to show sufficient 
gpround for a recordari in lieu of the appeal. Baltimore 
Bargain House v. Jefferson, 180 N. C. 32, 103 S. E. 922. 

Applicant Must Show Merits. — An applicant for a 
writ of recordari must show merit. Marler-Dalton-Gilmer 
re Re Wadesboro Clothing, etc., Co., 150 N. C. 519, 64 S. 

. 366. 

Failure to Show Meritorious Defense. — It is error to 
issue a writ of recordari to a justice’s court, requiring him 
to send up the cause for trial de novo after entry of de- 
fault judgment against defendant, and loss of right to 
appeal, where there is no showing of a meritorious defense. 
Beer: vy. Atlantic Coast Line R. Co.,; 161 N. C. 503, 27 S. 

. 678. 

Effect of Failure to Assign Errors. — Where no error 
is assigned, or none appears, the proper course is to dis- 
miss the recordari, and award a procedendo. Teather- 
Se Moody, 25 N. C. 129; Sossamer v. Hinson, 72 N. 

Supersedeas Should Accompany. — An order for a rec- 
ordari should be accompanied with an order for a super- 
sedeas, and suspension of execution until the hearing. 
Steadman vy. Jones, 65 N. C. 388. 


D. When Granted. 


Loss of Appeal without Fault of Applicant. — A record- 
ari is a substitute for an appeal, where the party has lost 
his right to appeal otherwise than by his own default. Marsh 
v. Cohen, 68 N. C. 283; Pickens v. Whitton, 182 N. C. 
779, 109 S. E. 836. 

Party Denied Right of Appeal. — If a party has been 
aggrieved in a trial before a justice of the peace and has 
been denied the right of appeal, he may obtain relief by 
a writ of recordari. Birdsey v. Harris, 68 N. C. 92; Led- 
better v. Osborne, 66 N. C. 379. 

Refusal of Appeal on Frivolous Ground. — If an appeal 
be refused by a magistrate on frivolous ground, the rem- 
edy is by a writ of recordari. Bailey vy. Bryan, 48 N. C. 
357, 67 Am. Dec. 246. 

Appeal Lost by Excusable Neglect. — Where a party has 
lost his appeal by excusable neglect he may have relief 
by a writ of recordari as a substitute for an appeal. Nav- 
assa Guano Co. v. Bridgers, 93 N. C. 439. . 

Loss by Technical Default. — Where a party has lost 
his appeal by a technical default the superior court judge | 
can have it brought up by recordari. Suttle vy. Green, 78 
ING Ca6; 77. | 

Loss of Appeal by Misfortune. — The writ of recordari 
is not resorted to as a rule except in cases in which the 
party aggrieved has by his misfortune lost the opportu- 
nity of taking the ordinary statutory appeal. State v. 
Griffis, 117 N. C. 709, 23 S. E. 164. See also, Boing vy. 
Raleigh, etc., R. Co., 88 N. C. 62; Davenport v. Grissom, 
113) Ne 1G. 38, 41,018 Sadie 7s, 

Erroneous Supposition as to Agreement. — A writ of 
recordari is properly granted, where the defendant had 
merits, and lost his right to appeal without fault, having 
erroneously supposed that’ relief had been arranged with 
the plaintiff’s attorney. Carmer v. Evers, 80 N. C. 56. 

Notice of Appeal Not Returned. — On appeal from a 
justice of the peace to the superior court, where justice 
did not make a return of the notice of appeal during th 
next term, it was appellant’s duty, where superior cour 
judge was absent from such next term, to file motion fo 
a recordari during such next term to preserve his righ 
to have the case tried at the next succeeding term of th 
superior court. Barnes v. Saleeby, 177 N. C. 256, 98 S. 
708. 
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Griffis, 117 N. C. 709, 23 S. E. 164; 
Ns C.. 166, 72S. E. 978. 

Duty to See That Appeal Is Filed in Time. — It is not 
enough that parties to a suit should engage counsel and 
leave the matter of taking an appeal entirely in his charge, 
as they should, in addition to this, give to the matter that 
amount of attention which a man of ordinary prudence 
usually gives to his important business, and should to that 
extent see that the appeal was filed in time. Baltimore 
Bargain House v. Jefferson, 180 N. C. 32, 103 S. E. 922, 

Not Deprived of Appeal by Fraud, Accident or Mistake.— 
Where a party is not deprived of his appeal by any fraud, 
accident, surprise. or denial by the court, he is not en- 
titled to the aid of a writ of recordari. Satchwell v. Ris- 
pess, 32 N. C. 365; Hare v. Parham, 49 N. C. 412, 413. 

When Appellant Has Not Perfected Appeal. — A. mo- 
tion for recordari made in the superior court several terms 
after the judgment has been entered in the justice’s court 
for failure to send up the transcript, should be denied 
when the appellant has not paid the fees required or taken 
proper steps to perfect the appeal. Helsabec vy. Grubbs, 171 
it. ©. 337, 88S. E. 473. 

Appeal Lost through Negligence of Applicant’s Attorney. 
—A party is not entitled to a writ of recordari as a sub- 
stitute for an appeal from a justice’s court which was lost 
by delay through the negligence of his attorney. Boing 
v. Raleigh, etc., R. Co., 88 N. C. 62. 

Illness of One Member of Law Firm. — As every mem- 
ber of a law firm is charged with knowledge of all the 
business of the firm, the illness of one member of a law 
firm which prevented him from attending a trial in justice 
court, and thus caused defendant to suffer a default judg- 
ment and lose its right of appeal, is not a showing of ex- 
cusable neglect which will warrant the issuance of a writ 
of recordari. Hunter v. Atlantic Coast Tine R. Co., 163 
Mic. 281,°79 S. FE. 610. 


IV. SUPERSEDEAS. 


Editor’s Note. — See Supreme Court Rule 34 as to re- 
quirements of application for this writ. 

An appeal duly taken and regularly prosecuted of itself 
in the trial court. 


Peltz v. Bailey, 157 


operates as a_ stay of all proceedings 

Section 1-294. Sykes v. Everett, 167 N. C. 600, 83 S. E. 
585. 

For supersedeas bond, see sec. 1-289 et seq., and anno- 
tations thereunder. 


Definition and Scope of Writ. — “‘Supersedeas” is a writ 
issuing from an appellate court to preserve the status quo 
pending exercise of that court’s jurisdiction, and issues 
only to hold the matter in abeyance pending review, and 
is granted only by court ordering removal of cause, and is 
regulated by statute. Seaboard Air Line R. Co. v. Horton, 
176 N. C. 115, 96 S. E. 954. 

A writ of supersedeas may issue to vacate the order of 
the lower court. Clegg v. Clegg, 186 N. C. 28, 118 S. E. 
824; In re Blake, 184 N. C. 278, 114 S. E. 294; Page v. 
Page, 166 N. C. 90, 80 S. E. 1060; McArthur v. Timber 
Co., 164 N. C. 383, 80 S. E. 403; Arey v. Williams, 154 N. 
@aoi0,.70 S: E. 931, 5 N. C. 1. R. .26, 

Authority of Court or Judge—The superior court can 
not supersede the process of an inferior court, unless the 
writ of supersedeas be auxiliary to the appellate juris- 
diction of the former. Bank .y. Stanley, 13 N. C. 476. 

A supersedeas is ancillary to a writ of error, and the 
former may be granted by the same judge who has granted 
the latter. Seaboard Air Line Railway v. Horton, 176 N. 
C. 115, 96 S. E. 954. 

The Supreme Court of North Carolina has no power to 
grant a supersedeas pending a petition to the United States 
Supreme Court for certiorari. Seaboard Air Line R. Co. 
‘vy. Horton, 176 N. C. 115, 96 S. E. 954. 

When Granted—Case of Necessity. — A writ of super- 
sedeas is only granted in case of necessity. McArthur v. 


_ Commonwealth Land, etc., Co., 164 N. C. 383, 80 S. E. 403. 


ti 


Where the rights of a party can be fully protected in 
other proceedings which he seeks to restrain, a writ of 
Supersedeas will not be granted. McArthur v. Common- 
wealth Land, etc., Co., 164 N. C. 383, 80 S. E. 403. 

Appeal from Nonappealable Order. — Where an appeal 
is taken in a matter wherein no appeal lies, the court below 
need not stay proceedings, but may disregard the at- 
tempted appeal. Dunn y. Marks, 141 N. C. 232, 53 S. E. 
845. 

Review of Clerk’s Decision. — A _ supersedeas is the 
Proper remedy to stay proceedings in a cause, pending the 
review of a decision of the clerk in regard to the suffi- 
ciency or insufficiency of an undertaking for an appeal. 
Saulsbury v. Cohen, 68 N. C. 289. 

Injunction. — An appeal from an order granting an in- 
junction does not stay the operation of the injunction pend- 
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ing the appeal. Green vy. Griffin, 95 N, 
Patterson, 99 N. C. 404, 6 S. E. 396. 
_An appeal from an order dismissing a temporary injunc- 
tion could not have the effect of continuing the injunction. 
Reyburn y. Sawyer, 128 N. C. 8507 Ser le 954. 

It s not proper to allow a supersedeas for the purpose of 
continuing an injunction pending an appeal from an order 
re it. James vy. Markham, 125 N, C. 145,634 'S,.E. 

Supersedeas upon Judgment. — An appeal from an order 
granting a supersedeas upon a judgment leaves the judg- 
ment creditor at liberty to enforce his judgment. Bank y. 
Jones, 17 N. C. 284, 

Custody of Child. — Where, in divorce proceedings, the 
trial court granted custody of a child to a mother and 
the husband appealed, and the mother sued out habeas 
corpus for the custody of the child pending the appeal, 
the Supreme Court might supersede the order as to cus- 
tody pending the appeal, by virtue of Const; art: 4, § 8, 
authorizing it to issue remedial writs. Page v. Page, 166 
N.C. 90, 81 S. Ey 1060; 


§ 1-270. Appeal to supreme court; security on 
appeal; stay.—Cases shall be taken to the su- 
preme court by appeal, as provided by law. All 
provisions in this article as to the security to be 
given upon appeals and as to the stay of pro- 
ceedings apply to appeals taken to the supreme 
court. (Rey., ss. 595, 1540; Code, ss. 561, 946; C. 
Cis. s18s CoS." 634)) 


§ 1-271. Who may appeal.—Any party aggrieved 
may appeal in the cases prescribed in this chap- 
ter, (Rev. 9. 5852 Code, s, BET Coa Moke seis S08! 
C.iS2632.) 


Cross Reference. — For cases in which an appeal lies, 
see annotations under section 1-277, 

Some Party Must Be “Aggrieved.”—No appeal lies from 
a judgment until somebody is hurt or “aggrieved” by it. 
Me County v. High Point, 219 N. Cc. SLL PSR IIE et: 
‘ “Party Aggrieved” Defined.—A defendant in a negligent 
Injury action may appeal from the denial of his motion to 
have a third person joined as a defendant upon allegation 
that such third person was a joint tort-feasor, since the de- 
nial of the motion directly affects a substantial right, and 
a “party aggrieved’? is one whose right has been directly 
and injuriously affected by the action of the court. Free- 
man vy. Thompson, 216 N. C. 484, 5S. E. (2d) 434 

Interest in Subject-Matter. — A commissioner appointed 
to make a deed is not a “party to the action,” and, hay- 
ing no personal interest in the subject of it can not appeal 
from an order of the court requiring him to correct his 
deed, and his attempted appeal will be dismissed. Sum- 
merlin v. Morrisey, 168 N. C. AO e4 SS. H. 689: 

A creditor on rejection of his claim by the referee wag 
such a “party aggrieved’? as had a right of appeal under 
this section. Irvin y. Harris, 182 N. C. 647, 109 S. E. 867. 

Parties Whose Only Interest Is Payment of Moneys Se- 
cured by Trust Deed. — In an action to restrain a ‘trustee 
from selling lands under a trust deed, till the determina- 
tion of plaintiff’s interest in the premises, parties whose 
only interest in the suit is the payment of the moneys se- 
cured to them by the trust deed can not appeal from a 
judgment declaring a parol trust in the equity of redemp- 
tion in favor of plaintiff. Faison vy. Hardy, 118 N. C. 142, 
23 S. E. 959. 

Receivers of a corporation can not appeal from a judg- 
ment of instructions because the instructions are, as be- 
tween two classes of stockholders, prejudicial to’ one of 
such classes. Strauss v. Carolina Interstate, etc., Loan 
Ass’n, 117 N. C. 308, 23 S. E. 450, affirmed in 118 N. C. 
556; 24 °S> “Bev ile: 

Parties of Record. — One not a party or privy to the 
record can not appeal. Siler v. Blake, 20 N. C. 90, 93. 

Administrators. — Where in proceedings by the admin- 
istrator to sell lands of the estate to pay debts, the judge 
has ordered claimants to file original evidence of their in- 
debtedness and then referred the matter, the proceedings 
assume the character of a creditor’s bill in which a creditor 
whose claim has been disallowed, may appeal to the Su- 
preme Court as a party aggrieved. Irvin y. Harris, 182 
N. C. 647, 109 S. E. 867. 

Propounders in Caveat Proceeding.—In a caveat proceed- 
ing where the jury found against propounder, and the trial 
court set aside the verdict as being against the weight of 
the evidence and ordered a new trial, it was held that the 
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propounders were not the “parties aggrieved’ by the or- 
der setting aside the verdict and could not appeal. In re 
Hargrove, 207 N. C. 280, 176 S. E. 752. 

A defendant, who asks for no affirmative relief, is not 
the “party aggrieved’? by a judgment of. nonsuit within the 
meaning of this section and cannot appeal. Guy v. Aetna 
Life ‘Ins. Co;, 206 IN. "G) 118, 120, 172 S. E. 885. 

But if defendants are not appealing from a nonsuit in their 
favor, but from a judgment upon the verdict which ad- 
versely affects their interest, they have the right to ap- 
peal under this section. Hargett v. Lee, 206 N. C. 536, 174 
S. KE. 498. 

Application to Be Made a Party Denied.—If an application 
to be made a party defendant is denied, the applicant is a 
“party aggrieved” for all the purposes of an appeal, under 
this section. Rollins v. Rollins, 76 N. C. 264. 

Person Denied Right to Intervene. — One whose claim 
to intervene in a suit has been rejected by the court can 
not appeal from the judgment rendered in the suit. Phelps 
v. Long, 31 N. C. 226; Evans v. Governor’s, etc., Min. Co., 
50 N. C. 332; Rollins v. Rollins, 76 N. C. 264. 

Interveners for Purpose of Appeal. — Where a judgment 
for costs is rendered in a claim and delivery proceeding 
against a person who is not a party thereto, and who does 
not appear on the record as a party, such person may ap- 
peal on a special appearance made for that purpose. Loven 
Via Parsons 1e/N\ Cem sncymouy ees. 

Party Not Served with Process. — One not a party can 
not appeal and the entry of a special appearance for one 
not served with process, though named as a defendant, 
does not authorize counsel so appearing to appeal from a 
default judgment against his client. Houston v. Lumber 
Coz, 136. NeuC.4328) 648 Si, a738> 

Submission of Controversy. — Parties to an equity suit, 
who agree that the judge should find the facts, are pre- 
cluded from asking the Supreme Court, on appeal, to re- 
view the finding. Runnion v. Ramsay, 93 N. C. 410. 

Joinder. — All parties against whom a joint judgment 
or decree is rendered must join in an appeal. Mastin v. 
Porter, 32 N. C. 1; Kelly v. Muse, 33 N. C. 182. 

Appeal from Joint Verdict and Judgment. — One defend- 
ant can not sustain an appeal from a joint judgment against 
two or more, when all had joined in the pleadings, and 
the trial was joint. Hicks v. Gilliam, 15 N. C. 217. 

Where there is a joint judgment against two defendants 
in the court below, and one only appeals, the appeal will 
be dismissed on motion, no matter what steps have been 
taken in the cause after the filing of the appeal. Smith 
v. Cunningham, 30 N. C. 460. 

Judgment against One of Two Parties. — Where an ac- 
tion is brought in the county court against two defend- 
ants, who plead severally, and a verdict and judgment are 
rendered in favor of one and against the other, the latter 
may alone appeal from the judgment rendered against 
him. Stephens v. Batchelor, 23 N. C. 60. 

In assumpsit against two, if the jury find against one 
and in favor of the other, the former may appeal alone to 
the Supreme Court. Sharpe v. Jones, 7 N. C. 306. 

Appeal by Justices of County. — Where, in a proceeding 
against the justices of a county, in their official capacity 
as justices of the county court, a judgment is rendered 
against them, they may appeal, although a minority of 
the justices refuse to join in the appeal. Kelly v. Justices, 
24 N. C. 430. 

Appeal by Statutory Receiver.—Objection that the statu- 
tory receiver has no right of appeal without the approval of 
the court is untenable when it appears that the Superior 
Court judge gave at least implied authority for appeal by 
approving the agreement of the parties as to what shouid 
constitute the case on appeal after notice of appeal by the 
receiver. In re Central Bank, etc., Co., 206 N. C. 251, 
1739. B.) 340- 

Cited in Simmons vy. Andrews, 106 N. C. 201, 204, 10 S. 
EB. 1052; In re Adams, 218 N. C. 379, 11 S. E.. (2d) 163; 
Yancey v. North Carolina State Highway, etc., Comm., 221 
INS (Cs 185,019: ey (2d) 489. 


§ 1-272. Appeal from clerk to judge—Appeals 
lie to the judge of the superior court having juris- 
diction, either in term time or vacation, from 
judgments of the clerk of the superior court in 
all matters of law or legal inference, In case 
of such transfer or appeal neither party need give 
an undertaking fcr costs; and the clerk shall 
transmit, on the transfer or appeal, to the su- 
perior court, or to the judge thereof, the plead- 
ings, or other papers, on which the issues of fact 
or of law arise. An appeal must be taken with- 
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in ten days after the entry of the order or judg- 
ment of the clerk upon due notice in writing to 
be served on the appellee and a copy of which 
shall be filed with the clerk of the superior court. 
But an appeal can only be taken by a party ag- 
grieved, who appeared and moved for, or op- 
posed, the order or judgment appealed from, or 
who, being entitled to be heard thereon, had no 
opportunity of being heard, which fact may be 
shown by affidavit or other proof. (Rev., ss. 586, 
610, 6113, Code, .$s,4116,, 252,,053° CoaCe Pangea, 
492; 1927, c. 15; C. S. 633.) 


Cross References.—As to powers of clerks, see § 2-16. As 
to powers of the judge on appeal, see § 1-276. 

Editor’s Note.—No notice was required by this section prior 
to 1927. At that time by Public Laws 1927, ch. 15 the portion 
relating to “due notice in writing’? was added. 

By this section any party may appeal from any decision of 
the clerk of the superior court, on an issue of law or legal 
inference, to the judge, without undertaking; but an appeal 
can only be taken by a party aggrieved, who appeared and 
moved for or opposed the order or judgment appealed from. 
National Bank v. Burns, 107 N. C. 465, 12 S. E. 252. 

This section and sections 1-274 and 1-275, regulating ap- 
peals from the clerk to the judge, are applicable to appeals 
from orders and judgments made or rendered by the clerk 
in the exercise of jurisdiction conferred upon him by stat- 
ute prior to chapter 92, Public Laws 1921, E. S. These sec- 
tions do not apply to orders and judgments made or en- 
tered by the clerk as authorized by the latter statute. Cald- 
well v. Caldwell, 189 N. C. 805, 128 S. E. 329, 

Clerk Acts for Court.—The exercise of judicial powers by 
the ‘‘clerk of the court’ is the exercise of them by the ‘‘court”’ 
through the clerk; and the action of the clerk stands as 
that of the court, if not excepted to and reversed or modified 
on appeal. Brittain v. Mull, 91 N. C. 498. 

The clerk is not a “lower court” to the superior court 
with respect to appeals. While he has original jurisdiction 
in some matters and in the decision thereof may be con- 
sidered a separate tribunal, nevertheless, all his power is 
delegated by virtue of his office as clerk of the superior 
court. Windsor v. McVay, 206 N. C. 730, 175 S. E. 83. 

Action of Clerk Not Conclusive.—The action of the clerk 
is not final and conclusive. In a proper case, on appeal it is 
the duty of the court to review the findings of fact by the 
clerk and correct his errors of law. He is no more than the 
servant of the court, and subject to its supervision. Turner 
v. Holden, 109 N. C. 182, 186, 13 S. E. 731. 

Applies to Special Proceedings.—This section applies in 
special proceedings as well as in civil actions generally. 
Welfare v. Welfare, 108 N. C. 272, 276, 12 S. E. 1025. 

Order to Sell Land for Debt.—This section applies to an 
appeal from an order of the clerk to sell lands of decedent to 
pay debts. Perry v. Perry, 179 N. C. 445, 448, 102 S. E. 772. 


Docketing Tax Not Applicable—Where an appeal is taken 
from an order of the clerk of the superior court to the 
judge thereof under this section, the judge has jurisdiction 
by mandate of section 1-276, and no ‘‘docketing”’ in a tech- 
nical sense is involved, and section 105-93 requiring a tax 
of two dollars for “docketing’? an appeal from a lower 
court in the superior court does not apply. Windsor vy. 
McVay, 206 N. C. 730, 175 S. E. 83. 

Sufficiency of Bonds.—The power to revise and control the 
action of a clerk of the superior court in passing upon the 
sufficiency or insufficiency of bonds to be taken by him, nec- 
essarily exists with the judge, whose minister and agent he 
is; and the proper mode of bringing the question before the 
judge is by an appeal from the ruling of the clerk. Marsh & 
Co. v. Cohen, 68 N. C. 283. 

Setting Aside Commissioner’s Report.—An order of the 
clerk, setting aside the report of commissioners making 
partition of land, and directing a redivision, is appealable to 
the judge, and if no errcr in law is committed, the decision 
of the judge cannot be reversed. McMillan v. McMillan, 123 
NEG 577, aioe is, veos 

Removal of Executors.—An appeal will lie to the judge in 
proceedings for the removal of executors and administrators. 
Edwards v. Cobb, 95 N. C. 4, 5. 

Order Concerning Judgment Debtor.—An appeal lies from — 
an order of the clerk requiring a judgment debtor to appear 
and answer concerning his property, where the affidavit for 
the order is cbjected to on the ground of its insufficiency. 
Farmers Nat. Bank vy. Burns, 107 N. C. 465, 12 S. E. 252. 

Refusal to Issue Execution.—Where a clerk of the Superior 
Court refuses to issue an execution against the person of 4 
judgment debtor, an appeal therefrom may properly be taken 
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to the resident judge of the district. Huntley v. Hasty, 132 N. 
C. 279, 43 S. E. 844. 

Proceedings Supplemental to Execution—Where in pro- 
ceedings supplemental to execution had before the clerk, he 
held that the affidavit was sufficient and made the order de- 
manded, an appeal lay at once to the judge as a matter of 
right, and the clerk could not allow or disallow it. Nat. 
megieeve Barnes. 107 No C,, 465). 12 S. ee. 252: 

On appeal from the assessment of damages for lands 
taken by the State Highway Commission the clerk is re- 
quired by this section to transmit the entire record to the 
court upon notice of appeal duly given, leaving nothing 
for the appellant to do in respect thereto, and there is no 
analogy therein to an appeal from the justice of the peace. 
Where the clerk has failed to transmit the record the trial 
judge within his supervisory power may order that this be 
done. Sneed vy. State Highway Commission, 194 N. C. 46, 
w38$. E. 350. 

Jurisdiction of Clerk. — Where an equitable proceeding 
brought before the clerk, who has no equity powers, is 
pending on appeal in a court having equity jurisdiction, the 
supreme court will permit the latter to retain control of the 
case, and make all necessary orders as though the case were 
regularly pending. Smith v. Gudger, 133 N. C. 627, 45°S. 
i. 955. 

Laches.—An appeal from the clerk to the judge should be 
dismissed on the ground of inexcusable laches. Hicks y. 
Wooten, 175 N. C. 597, 96 S. E. 107. 

Cited in Daniel v. Bellamy, 91 N. C. 78, 82; Edwards v. 
Cobb, 95 N. C. 4, 5, 8; Chowan & Southern Ry. Co. v. 
Parker, 105 N. C. 246, 249, 11 S. E. 328; Adams v. Guy, 
106 N. C. 275, 278, 11 S. E. 535; Holly Shelter Ry. Co. v. 
Newton, 133 N. C. 136, 45 S. E. 549. 


§ 1-273. Clerk to transfer issues of fact to civil 
issue docket.—li issues of law and of fact, or of 
fact only, are raised before the clerk, he shall 
transfer the case to the civil issue docket for 
trial of the issues at the next ensuing term of the 
superior court. (Rev., s. 588; Code, s. 256; C. C. 
Bee. 125;.C. S. 634.) 


Cross References.—As to issues of fact, see §§ 1-173, 1-174. 
As to definitions of issues, see §§ 1-196, 1-197, 1-198. As to 
form and preparation of issues, see § 1-200. 

Rule Stated.—Where issues of fact are joined before the 
clerk in the exercise of his special jurisdictional powers as 
a distinct tribunal, the issues must be transferred to the 
superior court—another jurisdiction—to be tried. Brittain 
v. Mull, 91 N. C. 498. 

Special Proceedings.—When an issue of fact is joined in a 
special proceeding, or issues of both fact and law, it is 
the duty of the Clerk to place the proceeding on the docket 
of the trial term, for trial. Jones v. Desern, 94 N. C. 32. 

Partition Proceedings.—In an ex parte proceeding for parti- 
tion, an appeal by some of the parties from the decision of 
the clerk, upon the report of commissioners, alleging in- 
equality and unfairness in the allotment—involves questions 
of fact, properly determinable by the judge, under this sec- 
tion. Beckwith et al. ex parte, 124 N. C. 111, 32 S. E. 393. 

Section Governs Appeals from Judgment of Clerk in 
Dower Proceedings.—In dower proceedings issues of law 
and of fact were raised on the pleadings which had been 
filed before the clerk. At the hearing of the proceeding 
by the clerk, the parties waived a trial by jury of the is- 
sues of fact, and filed with the clerk a statement on facts 
agreed. On these facts the clerk rendered a judgment ad- 
verse to the plaintiff. The plaintiff excepted to the judg- 
ment, and appealed to the Superior Court in term time. It 
was held that this section and not § 1-274, was applicable to 
plaintiff’s appeal from the judgment of the clerk of the 
Superior Court, and there was error in the order of the 
judge dismissing plaintiff’s appeal on his finding that 
Plaintiff had failed to perfect her appeal, as required by 
§ 1-274. MclLawhorn v. Smith, 211 N. C. 513, 518, 191 S. 
i. 35. 

Right May Be Waived.—In special proceedings, pending 
before Clerks, the parties have the right to insist that any 
issue of fact raised by the pleadings shall be framed by the 
clerk and transmitted to the superior court in term for trial 
by jury, and where they fail, before an order appointing 
commissioners is made, to insist upon a verdict upon the 
controvertec facts they waive the right of trial by jury, 
even if it be conceded that the statute gives them the right 
to demand it. Chowan & Southern R. Co. v. Parker, 105 
mo. 246, 11 S. EB. 328. 

Cited in Vance v. Vance, 118 N. C. 864, 867, 24 S. E. 768; 
v. State Highway Commission, 194 N. C. 46, 138 S. 

. 350. 
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§ 1-274. Duty of clerk on appeal—On such ap- 
peal the clerk, within three days thereafter, shall 
prepare and sign a statement of the case, of his 
decision and of the appeal, and exhibit such state- 
ment to the parties or their attorneys on request. 
If the statement is satisfactory, the parties or 
their attorneys must sign it. If either party ob- 
jects to the statement as partial or erroneous, he 
may put his objections in writing, and the clerk 
shall attach the writing to his statement, and 
within two days thereafter he shall send such 
statement, together with the objections, and 
copies of all necessary papers, by maii or other- 
wise, to the judge residing in the district, or in 
his absence to the judge holding the courts of 
the district, for his decision. (Rev., s. 612; Code, 
Se 264; C. Cy Py serie Crs.635;) 


See annotations to sections 1-272, 1-273. 

Absolute Duty of Clerk.—The clerk is required by this 
section to transmit the entire record to the court upon notice 
of appeal duly given, leaving nothing for the appellant to 
do in respect thereto, and there is no analogy therein to an 
appeal from the justice of the peace. Sneed v. State High- 
way Commission, 194 N. C. 46, 138 S. FE. 350. 

But see Hicks v. Wooten, 175 N. C. 597 90a.) 107, 
where it was held that the neglect of the clerk in sending 
up the appeal would not excuse gross laches of the appellant. 

What Statement Should Contain.—This statement should 
embrace the material facts, copies of necessary paper writ- 
ings, or such papers themselves so that the judge may re- 
view the decision of the clerk appealed from upon its full 
merits. Brooks vy. Austin, 94 N. C. 222. 

Partition Proceedings.—Under proceedings for the partition 
of lands, when an appeal is taken from the decision of the 
clerk, upon issues of law or legal inference, it is his duty 
to prepare and make a statement of the case and send it to 
the judge. Little v. Duncan, 149 N. C. 84, 62 S. E. 770. 

When Clerk Does Not Act for Court.—In appeals from 
the clerk, in that class of cases of which he has jurisdiction, 
not as and for the court as in special proceedings, but in 
his capacity as clerk, such as the auditing the accounts of 
executors and administrators, it is not necessary that he 
should prepare and transmit to the judge any statement of 
the case on appeal. Ex parte Spencer, 95 N. C. 271. 

Court May Order Statement.—The clerk has no authority 
to allow or disallow an appeal; and on his refusal to prepare 
a statement of the case as required by this section, the court 
in term, or a judge at chambers, may direct him to do so 
by simple order. Nat. Bank vy. Burns, 107 N. C. 465, 12 
Syl 252, 

Where the clerk has failed to transmit the record to the 
court on appeal, upon notice of appeal given in proceedings 
under the provisions of this section, the trial judge within 
his supervisory power may order that this be done. 
Sneed v. State Highway Com., 194 N. C. AG-13G Oe Es -G50: 

No Appeal From Order to Send up Transcript.—No ap- 
peal lies to the Supreme Court from an order of the 
superior court directing the clerk, to send up to the next 
term a transcript of proceedings supplemental to execution 
had before him. National Bank y. Burns, 107 N. C. 465, 
12.5.5 Eee 252, 

When Statement Not Required.—It is not necessary to 
make out a statement of the case on appeal when the record 
proper shows the grounds of appeal. Cape Fear etc. R. Co. v. 
Stewart, 132 N. C. 248, 43 S. E. 638, 

Clerk Sheuld Give Reasons.—Where the clerk refuses to 
allow an amendment affecting the substance of an affidavit 
in attachment proceedings he may, and should, state his 
reason for such refusal, even after appeal to the court in 
term. Cushing v. Styron, 104 N. C. 338, 10 S. E. 258. 

After Retirement of Clerk.—Where a clerk has gone out of 
office, it is not proper to order him to file with the court, 
in writing, the evidence offered and admissions made in a 
proceeding pending before him while he was clerk. Ex parte 
Spencer, 95. Ni Co 271: 

Rendering Decision Out of District.—In Byrd v. Nivens, 
189 N. C. 621, 127 S, E. 673, 674, the court said, “We 
do not think that the judge residing in the district or. in 
his absence, the judge holding the courts for the district, 
can hear the questions and render a decision out of the 
district.” 

Irregular for Judge to Order Docket of Issues.—It jis ir- 
regular for the judge in making his decision to order the 
clerk to place the proceeding on the docket of the regular 
term for trial—it being the duty of the clerk to do this 
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without such order when an issue of fact is joined. Jones 
v. Desern, 94 N. C. 32. 

Waiver.—Where an appeal from an order of the clerk is 
noted at the time and is heard without objection at the 
term of the superior court beginning two days thereafter, 
but upon failure of the judge to decide the appeal before 
leaving the district, is placed on the calendar and reached 
the second term following, at which time without objec- 
tion the parties appear and argue the matter before the pre- 
siding judge, any irregularity in procedure is waived, and 
defendant’s contention that the appeal from the clerk should 
have been dismissed for failure to comply with this sec- 
tion, is untenable. Cody v. Hovey, 219 N. C. 369, 14 S. E. 
(2d) 30. 

Applied in Windsor v. McVay, 206 N. C. 730, 175 S. E. 83. 

Cited in Lovinier v. Pearce, 70 N. C. 168, 172. 


§ 1-275. Duty of judge on appeal.—lIt is the duty 
of the judge on receiving a statement of appeal 
from the clerk, or the copy of the record of an 
issue of law, to decide the questions presented 
within ten days. But if he has been informed in 
writing, by the attorney of either party, that he 
desires to be heard on the questions, the judge 
shall fix a time and place for the hearing, and 
give the attorneys of both parties reasonable no- 
tice. He must transmit his decision in writing, 
endorsed on or attached to the record, to the clerk 
of the court, who shall immediately acknowledge 
its receipt, and within three days after such re- 
ceipt notify the attorneys of the parties of the de- 
cision and, on request and the payment of his legal 
fees, give them a copy thereof, and the parties re- 
ceiving such notice may proceed thereafter accord- 
ine to: law’) (Riewmeeeeto: Codes se255s CC ube 
Sy HEB GAs See (aete) 


Full Jurisdiction of Case.—Under this section an appeal 
in partition action from order of the clerk overruling demur- 
rer carried the entire case into the superior court, and vested 
it with full jurisdiction of the cause. ‘Thompson v. 
Rospigliosi, 162 N. C. 145, 77 S. E. 113. 

When Issues of Fact Tried.—When issues of fact are 
tried the court remands the same and the pleadings or 
papers with the findings of the jury upon them, and the clerk 
will then proceed with the matter according to law. This 
provision has reference to issues of fact. Brittain v. Mull, 
91 N. C. 498, 500. 

Appeal May Be Heard Outside County.—Appeals from the 
clerk of the superior court and special proceedings to the 
judge residing or presiding in the district may be heard 
and judgment rendered outside of the county where the 
proceeding is pending, and within the district. Ledbetter v. 
Pinner, 120 UNs (CS 455,027 Sone amless 

Appeals from the clerk may be heard at chambers at any 
place in the district. Monroe v. Lewald, 107 N. C. 655, 12 
Sees. 

When Notice Not Reasonable-—Where notice of appeal 
from action by the clerk is served on the day before the 
hearing, the notice is not reasonable within this section. 
Byrd v. Nivens, 189 N. C. 621, 127 S. E. 673. 

Pending Appeal from Clerk.—A motion for a receiver to 
take possession of a debtor’s property, in supplemental pro- 
ceedings, may be made before a judge, pending an appeal to 
him from the ruling of the clerk upon other questions. 
Coates Bros. v. Wilkes, 92 N. C. 377. 

Presumption as to Proceedings—Where nothing in the 
record indicates that a judge, who rendered a judgment on 
an appeal from the clerk of the superior court, was re- 
quested in writing to fix a time for the hearing and to 
give the parties notice, it will be presumed that the pro- 
ceeding was rightly and regularly conducted. Ledbetter 
Vi winner, 220 Neo. 2/)5, Be 123, 

May Hear Any Evidence.—Upon an appeal from an order 
of the clerk to the judge, the latter may hear any evidence 
that would have been competent before the former, although 
in fact not introduced. McAden v. Banister, 63 N. C. 479. 

Special Proceedings for Partition.—The controversy in- 
volved in a special proceeding for the partition of land, 
as to whether there shall be an actual partition or a sale 
for the purpose, is not an issue of fact which should be 
sent to a jury, but a question of fact to be decided by the 
clerk, or by the judge on appeal. I,edbetter v. Pinner, 120 
Ns (G.0455 5 27 Sp ame teats 

Proceedings to Sell Lands.—A proceeding to sell lands 
to make assets to pay debts of the deceased is appealable 
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from the clerk of the superior court, and open to revision 
and such further orders or decrees on the part of the judge 
as justice and the rights of the parties may require, and 
to be heard and decided by him on the same or such ad- 
ditional evidence as may aid him to a correct conclusion 
of the matter. Perry vy. Perry; 179 N. C445, 102°S. EB. 772: 

Appeal from Clerk’s Decision upon Commissioners’ Re- 
port.—In an ex parte proceeding for partition, an appeal by 
some of the parties from the decision of the clerk upon the 
report of commissioners, alleging inequality and unfairness 
in the allotment—involves questions of fact, properly de- 
terminable by the judge, under this section. Ex parte 
Beckwith, 124 N. C. 111, 32 S. E. 393. 

Proceedings Dismissed by Clerk.—Where clerk of superior 
court, for want of jurisdiction, dismisses a proceeding for 
the appointment of a trustee, on appeal the judge of the 
superior court may make such appointment. Roseman vy. 
Roseman, 127 N. C. 494, 37 S. E. 518. 

Issue of Law Joined in Special Proceedings.——When dn 
issue of law is joined in a special proceeding it is the 
duty of the judge to decide the question thus presented, 
and to transmit his decision in writing to the clerk, who 
will then proceed with the special proceeding according to 
law. Jones v. Desern, 94 N. C, 32. 

When Clerk Does Not Act for Court.—In appeals in cases 
in which the clerk does not act for the court, it is the 
duty of the judges to determine the questions of fact and 
law raised, and, for this purpose, if the evidence accompany- 
ing the papers is not satisfactory, he can require the pro- 
duction of other evidence. The judge can decide the ques- 
tions of fact in such cases himself, or if he see fit, he 
can submit issues for his better information to the jury. 
Ex parte Spencer, 95 N. C. 271. 


§ 1-276. Judge determines entire controversy; 
may recommit. — Whenever a civil action or 
special proceeding begun before the clerk of a 
superior court is for any ground whatever sent to 
the superior court before the judge, the judge has 
jurisdiction; and it is his duty, upon the request 
of either party, to proceed to hear and determine 
all matters in controversy in such action, unless 
it appears to him that justice would be more 
cheaply and speedily administered by sending 
the action back to be proceeded in before the 
clerk, in which case he may do so. CRev., s. 614; 
1887, 1c. 2763. Cor, G37) 


Cross Reference.—See note under sec. 1-152. 

Editor’s Note.—By passing this section in 1887, Acts 
1887, ch 276, the legislature considerably widened the power 
of judges on appeal. This section was enacted to remedy the 
inconvenience caused by the decision in Brittain v. Mull, 91 
N. C. 498. In that case it was held that when the appeal 
was taken from the clerk the judge should hear the appeal 
and decide the questions of law present, and then remand 
the matter, including his decision, to the clerk. 

Because of its beneficial results this section has always © 
received a liberal interpretation. Williams v. Dunn, 158 N. 
Cs9?,) 74S oon 

It _Was not contemplated by the legislature that by the 7 
provisions of this section a party who should be coram non 
judice before the clerk could take advantage of his own — 
mistake or purposely make it ‘in order to obviate a well 
grounded objection to the jurisdiction, and secure by in- 
direction what he could not obtain directly. Nash ve 
Si1tton, 109 NseC, 65501014 ES, : 

Judge May Determine Entire Controversy.—Under this 
section, the judge now has final jurisdiction to determine 
the whole matter in controversy. Ljictie v. Chappell, 111 N. 
C. 347, 353, 16 S. E. 171. Faison v. Williams, 121 N. C._ 
152, 28 S. E. 188; Oldham vy. Rieger, 145 N. C. 254, 58 
S. E. 1091; Hall y. Artis, 186 N. CG 105) LISASoe 2 o0ls 

The clerk is but a part of the superior court, and when a 
proceeding before the clerk in any manner is brought be- 
fore the judge, the superior court’s jurisdiction is not de- 
rivative, but it has jurisdiction to hear and determine all 
matters in controversy in the proceeding, Perry v. Basa 
senger, 219 N. C. 838, 15 S. E. (2d) 365. See also, Ex part 
Wilson, 222 N. C. 99, 22 S. EB. (2d) 262. 

After a motion is made before the clerk, the judge is 
not required to remand the cause to the clerk for the de- 
termination of the motion made before him. Wynne vy. 
Conrad, 220 N. C. 355, 17 S. E. (2d) 514. 

Court May Remand.—The court has the right in it 
discretion to remand the cause to the clerk for further pro- 
ceedings. York vy. McCall, 160 N. C. 276, 280, 76 S. E. 
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; t of Administrator—On appeal from the or- 
der of a clerk appointing an administrator the Superior 
Court may reverse the order but the case should then be 
remanded. In re Styers, 202 N. C. 715, 164 S. E. 123. 

Upon appeal from an order of the clerk removing cer- 
tain executors and administrators, c. t. a., and appointing 
others in their place, by virtue of this section, the Superior 
Court judge may, ia the exercise of his discretional powers, 
retain the cause, reverse the order of the clerk and ap- 
point other administrators or a receiver to administrate the 
estate subject to the orders of the court, the entire matter 
being before the Superior Court on appeal. Wright v. 
Ball, 200 N. C. 620, 621, 158 S. BE. 192, 

When Judge Cannot Merely Remand.—Where ‘special par- 
tition proceedings were begun before the clerk, and he 
transferred the case to the judge in term, the judge was 
required to dispose of it on the merits, and had no power 
to merely reverse the clerk’s action and remand the case 
to him, though there may have been irregularities in the 
proceedings before the clerk. Little v. Duncan, 149 N. C. 84, 
62S. E. 770. 

Judge May Make Amendments. — The judge has power to 
make amendments to give jurisdiction. Ewbank v. Turner, 
134 N. C. 77, 46 S. E. 508; Elfiott v. Tyson, 117 N. C. 114, 23 
S. E. 102. He may strike out an answer that is irrelevant. 
‘Commissioners y. Piercy, 72 N. C. 181. 

Judge May Add Issues. — The number and form of issues 
is in the discretion of the court, and if every phase of the 
contention could have been and was presented under the 
issues submitted they will be sustained on appeal; and when 
the judge accordingly adds other issues tending to elucidate 
the case after it has been submitted, in addition to the 
usual issue, it is not error, but in the line of his duty. In 
ze, terring, 152. N.C. 258, 67 S. E. 570: 

Judge May Set Aside Order.—The superior court ac- 
‘quired jurisdiction of the entire controversy upon appeal 
from the clerk, and has the power to hear and determine 
all matters involved therein, and may set aside a previous 
order of the clerk and substitute therefor an order of its 
own without finding that the clerk had abused his discretion 
or committed error of law in signing the order, the clerk 
being but a part of the superior court. Bynum v. Fi- 
delity Bank, 219 N. C. 109, 12 S. E. (2d) 898. 

Judge May Set Aside Judgment. — The judge has , power 
to set aside a judgment for newly discovered testimony and 
to permit an amendment in the complaint. Faison v. 
Williams, 121 N. C. 152, 28 S. E. 188, 

Clerk without Equity Jurisdiction. — The clerk of the 
‘superior court, having no equity jurisdiction, cannot issue 
a writ of assistance to enforce its order in proceedings to 
partition lands among tenants in common, nor can juris- 
‘diction be conferred on the superior court on appeal, the 
latter having no concurrent or original jurisdiction. South- 
ern State Bank v. Leverette, 187 N. C. 743, 123 S. BE. 68. 

Proceedings Improperly Brought Before Clerk, — When 
a case properly cognizable in the superior court, but which 
‘is erroneously brought before a clerk, gets in the superior 
‘court on any ground the judge has jurisdiction to retain 
-and hear the cause as if originally instituted in the su- 
Perior court. Hall v. Artis, 186 N. C. 105, 118 S. E. 901; 
Robeson y. Hodges, 105 N. C. 49, 11 S. E. 263. See also 
Ryder v. Oates, 173 N. C. 569, 92 S. E. 508; Spence v. 
“Granger, 207 N. C. 19, 175 S. E. 834. 

Where the clerk of the superior court erroneously hears 
-a proceeding over which he does not have jurisdiction, 
an appeal to the superior court confers jurisdiction upon 
it to hear and determine the whole matter. Bradshaw 
Seewatren, 216° N: C..354, 4S. E. (2d) 883. 

Establishment of Private Cartway.—See Dailey v. 
BinNomc. 652, 3S, EB. (2d) 14. 

Agreement That Judge Shall Hear Appeal. — Where the 
Parties agree that the judge shall hear an appeal in term, 
the acquires jurisdiction of the whole case, and should 
finally dispose of it on its merits, without remanding it 
‘to the clerk. Cushing v. Styron, 104 N. C. 338, 10 S. E. 258. 

Such agreement cures all irregularities. Foreman vy. 
Hough, 98 N. C. 386, 3 S. E. 912. 7 

Judge Must Hear Controversy Although Clerk without 
Jurisdiction. — Where a motion to quash an execution and 
Sale of real estate was submitted to the clerk of the su- 
perior court who granted the relief, and an appeal was 
taken to the judge of the court, it was improper for the 
judge to refuse to hear the controversy on the ground that 
the clerk was without jurisdiction to entertain the mo- 
‘tion. Williams v. Dunn, 158 Ny, C. 399, 74 S. E. 99. 

Clerk Erroneously Transfers Issues. Where the 
clerk of the superior court has erroneously at once trans- 
ferred the proceedings in condemnation to the superior 
court on issue joined between the parties, and an appeal 
‘therefrom has been taken to the superior court, the judge 
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thereof acquires jurisdiction for the hearing and determi- 
nation of the controversy under the provisions of this sec- 
tion, and may order other proper or necessary parties to 
be made for the further determination of the cause. Selma 
v. Nobles, 183 N. C. 322, 111 S, EB. 543. 

Question of Price of Land. — The discretion vested in 
the superior court judge on appeal from the clerk, by this 
section, cannot confer jurisdiction on the judge to pass 
upon the reasonableness of the price of land sold under the 
power of sale in a mortgage, wherein the clerk has no au- 
thority under § 45-28 to further pass thereon in the ab- 
sence of an increased bid. In re Mortgage Sale of Ware 
Property, 187 N. C. 693, 122 S. E. 660. 

Where a commissioner, appointed to hold a foreclosure 
sale, advertises and sells the property in conformity with 
the order, but reports that the last and highest bid is less 
than the value of the property and recommends a resale, 
and the clerk orders a resale, the judge of the superior 
court, upon the appeal of one of the trustees from the or- 
der of the clerk, has jurisdiction to hear and determine 
the matter and order a resale at chambers while holding 
a criminal term of court in the county. Harriss v. Hughes, 
220 N. C. 473, 17 S. TE. (2d) 679. 

Proceedings to Sell Land. — A Proceeding to sell lands 
to make assets to pay the debts of the deceased is appeal- 
able from the clerk of the superior court, and open to re- 


vision and such further orders or decrees on the part of 
the judge as justice and the tights of the parties may re- 
quire, and to be heard and decided by him on the same or 
such additional evidence as may aid him to a correct con- 
clusion of the matter. Perry vy. Perry, 179 N. C. 445, 102 
5. E. 772; Ledbetter v. Pinner, 120 N. C. Apoepee oa Eo, 123; 
See Harrington y. Hatton, 129 N. C. 146, 39 S. EB. 780. 

In a suit for partition of land the jurisdiction acquired 
by appeal includes the right of the court to accept a pri- 
vate bid through its commissioner. When the bid is ac- 
cepted, whether it was made at public or private sale, the 
court has jurisdiction over the purchaser for the purpose 
of enforcing compliance with it. Wooten v. Cunningham, 
LAL VINS Cop 12858126; 88S. Be 1) 

Proceedings to Subject Lands to Dower.—An ex parte 
proceeding by a widow to subject land in the hands of 
heirs to the payment of dower charges thereon cannot be 
had before the clerk and on appeal may be dismissed by 
the judge for want of jurisdiction. In re Hybart’s Estate, 
129 N? Cnei30)739"S, E2779, 

Drainage Assessment Proceedings. — Under this section 
giving the superior court jurisdiction to hear and deter- 
mine all matters in controversy upon appeal from the clerk 
in special proceedings, and section 156-29, providing that 
appeals from the clerk in drainage assessment proceedings 
should be the same as in special proceedings, an appeal 
may be taken from an order of the clerk to the superior 
court. Spence v. Granger, 207 N. C. 19, 175 Sh) MD) ea 

Motion to Retax Bill of Costs. — When a motion, to re- 
tax a bill of costs in a case which originated before the 
clerk but was appealed to the superior court is made at 
the next term after judgment is entered, it is error for the 
judge to hold that be has no power to entertain it. In re 
Smith, 105 N. C. 167, 10 S. E. 982. 

Conflicting Rulings.—Where the superior court ruled that 
a clerk had no authority under § 28-111 to appoint a referee 
to hear claim against the estate of a deceased, a further 
ruling that the referee’s report was binding on other grounds 
is a nullity notwithstanding the broad jurisdiction of the 
superior court under this section. In re Shutt, 214 N. C. 
684, 200 S. E. 372. 

Applied in Wynne vy. 
(2d) 514. 

Quoted in Sharpe y. Sharpe, 210 N. C. 92, 185.S. E. 634. 

Cited in Skinner v. Carter, 108 N. C. 106," 12: $.. BE. 908; 
Fowler v. Fowler, 131 N. C. 169, 42 S. E. 563; Settle v. 
Settle, 141 N.C. 553, 569, 54 S. E. 445; Carolina Power & 
Light Co. v. Reeves, 198 N. C. 404, 409, 151 S. E. 871; Vann 
v. Coleman, 206 N. C. 451, 174 S. FE. 301; Buncombe County 
v. Arbogast, 205 N. C. 745, 172 S. E. 354: In re Reynold’s 
Estate, 221 N. C. 449, 20 S. E. (2d) 348. 


Conrad, 220 N. C. 355, 17 S. B. 


§ 1-277. Appeal from superior court judge.—An 
appeal may be taken from every judicial order or 
determination of a judge of a superior court, upon 
or involving a matter of law or legal inference, 
whether made in or out of term, which affects a 
substantial right claimed in any action or pro- 
ceeding; or which in effect determines the action, 
and prevents a judgment from which an appeal 
might be taken; or discontinues the action, or 
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grants or refuses a new trial. (Rev., s. 587; Code, 
5s. 548: C. C. P., s. 299; 1818, c. 962, s. 4; C. S. 638.) 


I. Editor’s Nete. 
II. Appeal in General. 
A. General Considerations. 
B. From What Decisions, Orders, etc., Appeal Lies. 
C. What Supreme Court will Consider. 
D. Estoppel to Allege Error. 
E. Presumptions on Appeal—Burden of Proof. 
FE. Effect of Appeal on Proceedings in Lower Court. 
Ill. Appeal as to Particular Subjects. 
. Costs. 
. Demurrer. 
Granting or Denying a New Trial. 
. Injunction. 
. Nonsuit. 
. Order of Reference and Referee’s Report. 
. Miscellaneous Subjects. 


Onn OOD 


Cross References. 

As to appellate jurisdiction of supreme court, see § 7-10; 
Constitution, Art: IV, sec. 8 As to who may appeal, see 
§ 1-271. As to power of supreme court on appeal, see §§ 
1-297, 7-11. As to appeals in criminal cases, see §$ 15-179 
et seq., and annotations. 


I, EDITOR’S NOTE. 


Editor’s Note. — The appellant should be very careful t9 
conform with the rules of the Supreme Court regarding 
appeals. The penalty for failure to comply with these 
rules is the dismissal of the appeal. Exceptions which 
are not brought forth among the assignments of error, 
are deemed abandoned under Supreme Court Rule 21. 

At common law there was no appeal from the decision of 
any court, and a decision could only be reviewed by a 
writ of error or writ of false judgment. By our law ap- 
peals are used as a substitute for those writs. Previous 
to the adoption of the Code of Civil Procedure an appeal 
was allowed by the court and the preparation and per- 
fection of it was the act of the court. But the Code of 
Civil Procedure made a notable change in that particular. 
Appeals were no longer prayed for but were taken, As 
said in Campbell v. Allison, 63 N. C. 568, ‘“The judge be- 
low has nothing to do with the granting of an appeal; it 
is the act of the appellant alone.” 

Under the provisions of our state constitution, Article 
IV, section 8, the Supreme Court is confined on appeal to 
alleged errors of law or legal inference arising in the con- 
duct of the trial in the superior court. See Robinson v. 
Ivy & Co., 193 N. C. 805, 138. Sob tyes 

Although under this section the right of appeal is very 
broad, the Supreme Court is inclined to think that much 
inconvenience and delay is occasioned by the practice of 
appealing from orders, at every stage of the case, on ob: 
jections which the party aggrieved could avail himself of 
after issue, as well as at the first steps in the proceedings. 

Certiorari is the proper substitute for an appeal where 
the appellant has failed to perfect his appeal through no 
fault or negligence of his own. See section 1-269 and notes 


thereunder. ‘ 
Il. APPEAL IN GENERAL. 
A. General Considerations. 
Purpose of Appeal. — ‘The purpose of an appeal is to 


submit to the decision of a superior court a cause which 
has been tried in an inferior tribunal. Its object is to re- 
view the whole case and secure a just judgment upon the 
merits.” Rush v. Halcyon Steamboat Co., 67 N. C. 47, 49. 
Method of Correcting Errors. — Where an adjudication 
is based on the erroneous application of legal principles 
the proper remedy to correct the error is by a proceeding 
in appeal. Stafford v. Gallops, 123 N. C. 19, 21, 31 S. E. 
265; Mcleod v. Graham, 132 N. C. 473, 475, 43 S. E. 935; 
Rawls v. Mayo, 163 N. C. 177, 180, 79 S. EK. 298. 
Jurisdiction Properly Acquired.—As appellate jurisdiction 
is derived from that previously acquired in the court from 
which the cause is removed, the record must show the pos- 
session of that jurisdiction, and that the cause was then 
properly constituted. Gordon v. Sanderson, 83 N. C, 1. 
Jurisdiction Not Conferred by Consent.—Jurisdiction of 
an appeal can not be given by consent of parties. Cary Co. 
v. Allegood, 121 N. C. 54, 28 S. E. 61; Rodman v. Davis, 53 
DNs CC. oh SAP 359 
Appeal as a Matter of Right.—An appeal is not a matter 
of absolute right; but appellant must comply with the 
statutes and rules of court as to the time and manner of 
taking and perfecting it. Caudle v. Morris, 158 N. C. 594, 
74 S. E. 98; Byrd v. Southerland, 186 N. C. 384, 119 S. FE. 2. 
An appellant’s right of appeal to the Supreme Court is 
dependent upon his observance of the rules regulating ap- 
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peals. State v. Butner, 185 N. C. 731, 117 S. E. 163; Kerr 
v. Drake, 182 N. C. 764, 108 S. E. 393; Lindsey v. Knights 
of Honor, 172 N. C. 818, 90 S. E. 1013. 

Neither the parties in litigation nor their attorneys have 
authority, by agreement among themselves, to disregard the 
rules regulating appeals and where the appellant has failed 
to comply with these rules the appeal will be dismissed. 
Rose v. Rocky Mount, 184 N. C. 609, 113 S. E. 506. 

Failure to Trazsmit Record.—An appellant who merely 
prays an appeal in open court, and files a bond with the 
clerk, without settling and transmitting the record, does 
not “take’’ an appeal. within the meaning of this section. 
Wilson v. Seagle, 84 N. C. 110. 

Both Parties Interested on Same Side of Case. — The 
Supreme Court will dismiss an appeal from a judgment in 
an action brought to obtain a construction of such act where 
it is apparent that both parties are interested on the same 
side of the case. Kistler v. Southern R. Co., 170 N. C. 566, 
19'S. EAN6/6: 
$ Party Not Appealing.—A party not appealing or assign- 
ing any errors is not in position to complain of a ruling. 
fiannah v. Hyatt, 170 N. C. 634, 87 S. E. 517. 

Separate Appeals in Related Causes. — Where causes of 
action which could not be merged were tried together 
merely for convenience, and were not united or consolidated 
by order of the court into one action, there should be 
separate appeals. Williams vy. Carolina, etc., R. Co., 144 
NY Cy 498,957 Ss 216. 

Cited in State v. Williams, 209 N. C. 57, 182 S. E. 711; 
In re Estate of Suskin, 214 N. C. 218, 198 S. E. 661. 


B. From What Decisions, Orders, etc., Appeal Lies. 


For particular orders, decisions, etc., see post this note, 
“Appeal as to Particular Subjects,” III. 


Judicial Order or Determination—The right of appeal 
conferred by this section is from a judicial order or de- 
termination and not from the extrajudicial decision of 


private persons to whom the parties have agreed to sub- 
mit their dispute. In re Reynold’s Estate, 221 N. C. 449, 
20'S, SE: (Cd) 348: 

Cause Directly Affected.—An appeal lies from an order or 
determination in an action which affects the right litigated 
—the cause of action in controversy therein—in respects 
and ways specified; but it does not lie from an order or 
determination that is merely incidental, and not affecting 
directly the cause of action litigated. Bynum v. Comm’rs 
101 N. C. 412, 418, 8 S. E. 136. 

An order directing reference to ascertain certain alleged 
expenditures by guardian is not appealable, it not affecting 
any substantial rights. Sutton v. Schonwald, 80 N. C. 20. 

It was formerly held that every order of a court of 
equity by which the rights of the parties may be affected 
may be reviewed in the Supreme Court. Graham y. Skinner, 
SPN Coe 94s 

Final Judgment. — Except where statute otherwise ex- 
pressly provides, appeal to Supreme Court lies only from 
final judgment or one in its nature final. McIntosh Gro- 
cery Co. v. Newman, 184 N. C. 370, 114 S. E. 535; Gilbert v. 
Waccamaw Shingle Co., 167 N. C. 286, 83 S. E. 337, 338. See 
Thomas v. Carteret, 180 N. C. 109, 104 S. E. 75, 76. 

As a general rule, an appeal will not lie until there is a 
final disposition of the whole case. Moore v. Hinnant, 87 N. 
C. 505; State v. Keeter, 80 N. C. 472, 473; Norfolk, etc., R. 
Co. v. Warren, 92 N. C. 620; Hailey v. Gray, 93 N. C. 195. 

All issues should be determined, and a final judgment 
rendered, before an appeal to the Supreme Court should be 
permitted. Yates v. Dixie Fire Ins. Co., 176 N. C. 401, 97 
S: BE. 209. 

Any decision, order, or decree of the circuit court, which 
puts an end to the proceedings, between the parties to a 
cause in that court, is final, and may be reviewed upon ap- 
peal. Ex parte Spencer, 95 N. C. 271; Bain v. Bain, 106 N. 
C. 239, 11 S. E. 327. For further consideration of what con- 
stitutes a final judgment, see § 1-208 and the notes thereto. 

Same—Premature Appeal.—See post, this note, ‘What 
Supreme Court Will Consider,” II, C. 

Interlocutory Orders.—In order to present the subject of 
appeals in a logical manner as a whole, interlocutory orders 
are discussed here. It must be noted, however, that these 
orders are specifically provided for, in appeals after judg- 
ment, by section 1-278. As to what constitutes an inter- 
locutory order, see section 1-208 and the notes thereto. Ed. 
Note. 

An appeal lies from an interlocutory order when it puts 
an end to the action, or where it may destroy or impair a 
substantial right of the complaining party to delay his 
appeal. Skinner v. Carter, 108 N. C. 106, 12 S. E. 908; War- 
ren v. Stancill, 117 N. C. 112, 23 S. E. 216. 

Appeals to the Supreme Court will be entertained from 
interlocutory orders or decrees that put an end to the ac- 
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tion or seriously imperil some substantial right of the ap- 
pellant. Martin v. Flippin, 101 N. C. 452, 8 S. E. 345. 

By special act the legislature may provide that no appeal 
lies from an interlocutory order in a specific proceedings. 
Norfolk & Southern R. Co. v. Warren, 92 N. C. 620. 

An appeal from an interlocutory order brings up only such 
order, and no order in the main case can be made. Perry v. 
Tupper, 71 N. C. 380, 

Where a party appeals from an interlocutory order, and 
proceeds to trial, without waiting for a decision upon the 
matter appealed from, the appeal will be dismissed with 
costs. Love v. Johnston, 34 N. C. 367. 

Defendant’s appeal from an_ order continuing its mo- 
tion to dismiss is premature, since the order disposes of no 
substantial right. Sanderson y. Aetna Life Ins. Co., 218 
mus 2/0; 10°S: EF, (2d) 802. 

An appeal from an interlocutory order will be dismissed 
as fragmentary and premature unless the order affects 
some substantial right and will work injury to appellant it 
not corrected before appeal from the final judgment. Cole 
v. Farmers Bank, etc., Co., 221 N. C. 249, 20 S. EB. (2d) 54. 

Judgments of Superior Court Final as to Matters of Fact. 
—The superior court is the court of final jurisdiction and 
has power to completely determine a controversy properly 
before it, and its judgment is final as to all matters of fact 
established in accordance with procedure and is subject to 
appeal and review only on matters of law. State v. Caro- 
lina Scenic Coach Co., 218 N. C. 233, 10 S. E. (2d) 824. 

Appeal from Order Allowing Amendment to Pleadings. 
—Where an order of court allowing amendments to 
pleadings does not affect a substantial right, an appeal 
therefrom is fragmentary and premature, and the ap- 
peal will be dismissed. Nissen Company v. Nissen, 198 
Mac. S08, 153: S. B. 450. 

Judicial Nature of Decision—An appeal lies in all cases 
from the judgment applying the law to the facts found. 
Norton v. McLaurin, 125 N. C. 185, 34 S. E. 269; Ladd v. 
Teague, 126 N. C. 544, 36 S. E. 45; Stokes v. Cogdell, 153 N. 
C. 18%, 69 S. E. 65. 

Where there is legal evidence submitted to the jury, un- 
der correct instructions from the trial judge, no appeal 
lies from the verdict and judgment to review the findings of 
fact. Pender v. North State Life Ins. Co., 163 N. C. 98, 79 
5. B.., 293, 

Refusal to Dismiss Action—An appeal does not lie from 
the refusal to dismiss an action. Goldsboro v. Holmes, 183 
N. C. 203, 111 S. E. 1; Capps v. Atlantic, etc., R. Co., 182 N. 
C. 758, 108 S. E. 300; Winder v. Renniman, 181 N. C. 7, 
105 S. E. 884, 886; Johnson y. Pilot Life Ins. Co., 215 N. 
coi20, 122, 1 -S) E. Cd) 381. 

Appeal taken from an order denying a motion to dismiss 
a special proceeding is premature. After denying such 
motion, the judge should proceed with the hearing, and the 
appeal should be from the final decision. Mitchell v. Kil- 
burn, 74 N. C. 483; Mitchell v. Hubbs, 74 N. C. 484; 
Mitchell v. West, 74 N. C. 485. 

Dismissal of Appeal.—A party who loses on appeal to the 
Supreme Court can not review its decision by second appeal, 
but the only way is by petition to rehear. Holland v. Rail- 
road, 143 N. C. 435, 55 S. E. 835; Carter vy. White, 134 N. C. 
466, 46 S. E. 983. 

Refusal of Motion for Judgment upon Special Verdict.—An 
order by the trial court, denying defendants’ motions for 
judgment on the special verdict, setting aside the verdict on 
one issue, and continuing the cause for the trial of such fur- 
ther issue as may be necessary to determine the rights of 
the parties, with leave to file amended pleadings, is not a 
final judgment. Thomas v. Carteret, 180 N. C. 109, 104 
Bek. 75; 

Application for Citizenship—Under this section an alien 
may appeal from decree of superior court denying applica- 
tion for citizenship. United States v. Ovens, 13 F. (2d) 376. 

Judgment Confessed. — One who confesses judgment haa 
no right of appeal from such judgment; but where an ap- 
peal was allowed, and the plaintiff failed to move to dis- 
miss, the Supreme Court may pass by the irregularities and 
consider the errors. Rush v. Halcyon Steamboat Co., 67 N. 
a. 47. 

Decisions of Intermediate Courts.—An appeal lies from the 
dismissal of an action, or of an appeal from justice court; 
but it does not lie from a refusal to dismiss, for an excep- 
tion should be noted, and an appeal lies from the final judg- 
ment. Bargain House v. Jefferson, 180 N. C. 32, 103 S. E. 
922. 

Decisions and Orders Favorable to Appellant.—See post, 
this note, “Estoppel to Aliege Error,’’ II, D. 

Matters in Discretion of the Trial Court.—The discretion 
of the trial court will not be reviewed, unless it appears that 
such discretion was abused or that the ruling was based 
upon a matter of law. Fayetteville Light, etc., Co. v. Les- 
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sem Co., 174 N. C. 358, 93 S. E. 836; Gordon v. Pintsch Gas 
Co., 178 N. C. 435, 100 S. E. 878. See 5 N. GC Law Rev. 14. 

This section applies only to “matters of law or legal in- 
ferences,’ and not to an order involving a mere discretion, 
Jenkins vy. N. C. Ore Dressing Co., 65 N. C. 563. 

If, in the trial court, the verdict of the jury is, in the 
opinion of the presiding Judge, contrary to the weight of the 
evidence, he has a discretion to set such verdict aside, which 
discretion cannot be reviewed in an appellate court. Watts 
v. Bell,-71GN.-@, 405; 

When a motion on which an order is based is made as a 
matter of right and is not addressed to the court’s discre- 
tion, upon its denial the movent may appeal immediately to 
the supreme court and have his motion decided there on 
its merits. Parrish v. Atlantic Coast Line R. Co., 221 N. 
GC. 292; 296,79 20: Sa ad) 4299: 

Appeals from Subsidiary Proceedings—Where, after the 
issuing of an injunction from which an appeal is taken, it 
appears that the case has been tried, and the issues found, 
and judgment rendered against appellant, the appeal will be 
dismissed. Pritchard v. Baxter, 108 N. C. 129, 12 S. E. 906. 

Detached Rulings.—The Supreme Court will not entertain 
appeals from detached rulings upon some of the matters in 
dispute; but all matters necessary to a disposition of the 
case should be passed on and settled in a single trial, and 
the whole case brought up on appeal. Arrington vy. Arring- 
ton, 91 N. C. 301. 

Removal of Public Officer— An appeal from proceedings 
in superior court to remove a public officer for willful mis- 
conduct or maladministration in office, is allowed by this 
section. State v. Hamme, 180 N. C. 684, 104 S. E. 174. 


C. What Supreme Court Will Consider. 


See post, this note, ‘‘Presumption on Appeal—Burden of 
Proofsoa lion Bs 

Record Discloses no Error.—Where the record discloses no 
error of law or legal inference made upon the trial, the 
Supreme Court on appeal cannot consider whether a mis- 
carriage of justice has resulted in the case appealed. Rawls 
v. Lupton, 193 N. C. 428, 137 S. E. 175. 

Exception Not Considered by Trial Court.—An exception 
which the trial court, through inadvertence, did not con- 
sider, can not be reviewed on appeal, but the case will be 
remanded that such exception may be passed on. Scroggs v. 
Stevenson, 100 N. C. 354, 6 S. E. 11. 

Points Reviewed Must Have Been Passed on.—In case 
of an appeal, from the probate court to the judge, if there 
be a further appeal from the judge to the Supreme Court. 
the Jatter tribunal can review no point befor: the probate 
court that was not passed upon by the judge. Rowland vy. 
Thompson, 64 N. C. 714. 

Error Not Based on Exceptions.—An assignment of error 
not based on any exception in the record can not be con- 
sidered. Morse v. Freeman, 157 N. C. 385, 72 S. E. 1056; 
Thompson y. Seaboard, etc., R. Co., 147 N. C. 412, 61 S. E. 
286. 

Will Not Go Behind Judge’s Finding of Fact.—A finding 
by the trial judge as a fact that plaintiff moved to set aside 
a judgment only upon ground of excusable neglect prevents 
supreme court from considering any other ground. Shepherd 
v. Shepherd, 180 N. C. 494, 105 S. E. 4. 

Questions Decisive of Appeal—The supreme court will 
pass only on the questions decisive of the appeal. Richard- 
son v. Southern Exp. Co., 151 N. C. 60, 65 S. E. 616. 

Where there is not enough evidence to take case to the 
jury, it will not be decided whether defendant would be li- 
able to plaintiff if allegations of complaint had been estab- 
lished. Pegram v. Canton, 179 N. C. 700, 103 S, E. 371. 

Questions Which May Not Arise on New Trial.—Where 
a new trial must be granted for certain reasons, questions in 
controversy, which may not arise again in the case, need not 
be decided. Supervisor & Comm’rs y. Jennings, 181 N. C. 
393, 107 S. E. 312; Moore v. Chicago Bridge, etc., Works, 
183 N. C. 438, 111 S. E. 776. 

Appellant Not Entitled to Favorable Decision 
Event.—Plaintiff can not complain of technical 
the court in the exclusion of evidence offered, where the 
whole case shows that he could not recover in any event. 
Wilcox v. Mcleod, 182 N. C. 637, 109 S. E. 875; Rankin v. 
Oates, 183 N.C. 517, 12-8. Ee 32. 

Defendant’s Appeal.—Where, on plaintiff’s appeal, it was 
decided that plaintiff could not maintain his action, defend- 
ants’ appeal need not be considered. Beard v. Sovereign 
Lodge, W. O. W., 184 N. C. 154, 113 S. E. 661. 

Verdict Bars Right of Action.—Where jury’s answer to 
one issue is a complete bar to plaintiff’s right of action, and 
no error is alleged in determination of that issue, it is un- 
necessary to consider exceptions relating to other issues. 
Lamm vy, Holloman, 176 N. C. 686, 97 S. E. 161. 

Error Must Be Prejudicial — Error to warrant reversal 


in Any 
error of 
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must be prejudicial McKeel v. Holloman, 163 N. C. 132, 
79 S. E. 445; Steeley v. Dare I,umber Co., 165 N. C. 27, 80 
S. E. 963; Brogden v.:Gibson, 165 N. C. 16, 80 S. E. 966. 

“Error alone is not sufficient to reverse, but there must 
be harm to the party who excepts, by <eason thereof; not 
that he must affirmatively show injury, but if it appears 
that there is none, his exception fails.”” Carter v. Seaboard, 
etc., Ri Cos, 165 Niza 249° 981 Sin B. 9321. 

Errors Not Affecting Result.—The finding for defendant 
upon one issue renders harmless any error in regard to 
that issue, and judgment for plaintiff is not reversible there- 
for. Vickers v. Leigh, 104 N. C. 248, 10 S. E. 308; Perry v. 
Insurance Co., 137 N. C. 402, 49 S. E. 889. 

Error Must Be Material—Mere error in the trial of a 
cause is not sufficient grounds for reversal but it should be 
made to appear that the ruling was material and prejudicial 
to appellant’s rights. Shaw Cotton Mills v. Acme Hosiery 
Mills, 181 N. C. 33, 106 S. EF. 24; Schas v. Equitable Life As- 
Sir wi DOC, 17 ONIN. Cy 420; 187" Si .wi222: 

Trivial Errors.—Courts do not lightly grant reversals or 
set aside verdicts, and a motion for such to be meritorious 
should not be based on any merely trivial errors committed 
manifestly without prejudice. Rierson v. Carolina Steel, 
etc:, Co., 184 N. C. 363, 114 -S. FE: 467. 

Technical Errors.—Verdicts and judgments will not be set 
aside and new trial granted for a technical or formal error, 
but to accomplish this result it must appear not only that 
the ruling was erroneous, but that it amounted to a denial 
of some substantial right, and this rule applies especially 
where the trial was a long drawn out and vigorous contest. 
In re Will of Ross, 182 N. C. 477, 109 S. E. 365. 

Error Cured by Verdict or Judgment.—Exceptions to a 
portion of a charge on an issue which was immaterial under 
the special verdict, can not be sustained. Fourth Nat. Bank 
v. Wilson, 168 N. C. 557, 84 S. E. 866. Gambier v. Kimball, 
168 N. C. 642, 8 S. E. 3. . 

Error Cured by Withdrawal.—An exception has no point 
on appeal, where the testimony objected to was stricken on 
the appellant’s motion. In re Will of Staub, 172 N. C. 138, 
90 S. E. 119; Raulf vy. Elizabeth City Light, etc., Co., 176 N. 
C, 691, 97 ‘S: 557236: 

Error Not Involved on Appeal.—Any error in instructions, 
which were expressly confined to other issues than the one 
involved on appeal, is harmless. In re Rawlings’ Will, 179 
Ns CG. 58, eG ue 4. 

Opinion in Case Not Properly Before Court.—The supreme 
court will sometimes express its opinion on a question in- 
volved in an appeal not properly before it where the matter 
is of moment and the decision may serve to save the parties 
cost and harassment of further litigation, Taylor v. John- 
son, 171 N. C. 84, 87 S. E. 981; Bargain House v. Jefferson, 
180 (Ni. 1G. 32; 1034S.) Ex 922: 


On dismissal of a fragmentary appeal, the supreme court 
may in its discretion express its opinion upon the merits 
so far as it may be a guide in further proceedings in the 
court below. Penn-Allen Cement Co. v. Phillips, 182 N. C. 
437, 109-5. 19. 257; 

Where supreme court, on premature appeal, rendered 
opinion on the merits, though dismissing the appeal, its 
opinion is authoritative on subsequent appeal. Yates v. 
Dixie Fire Ins. Co., 176 N. C. 401, 97 S. E. 209; North Caro- 
lina Public Service Co. v. Southern Power Co., 181 N. C. 
356, 107 S. EB. 226. 

When Court Gave Wrong Reason for Judgment.—A cor- 
rect judgment will not be disturbed on writ of error because 
the trial court gave a wrong reason therefor. Burns v. Mc: 
Farland, 146 N. C. 382, 59 S. E. 1011; Brown v. Elm City 
Lumber Co., 167 N. C. 9, 82 S. E. 961; King v. McRacken, 
7D ING C 7525788"S: | 5. 226. 

Errors in Case of Decisions Correct on Merits. — A 
judgment will be affirmed, though irregularly rendered, 
where the correct result was accomplished. Rankin v. Oates 
183 N. Ce 517 113 Se Bs 32: 


Moot Question.—Where the record on appeal presents only 
a moot question, the court will not express an opinion con- 
cerning it. Greenleaf Johnson Tumber Co, v. Valentine, 
179 N. C. 423, 102 S. B. 774; Waters v. Boyd, °179 N. C. 
180, 102 S. E. 196; Kistler v. Southern R. R. 170 N. C. 666, 
79 S. E. 676. 

Proceedings Frivolous or for Delay. — Where it appears 
upon record that no serious assignment of error is made 
and that appeal is frivolous and taken solely for delay, appeal 
will be dismissed. Blount v. Jones, 175 N. C. 708, 95 S. E. 
541; Barnes v. Saleeby, 177 N. C. 256, 98 S. E.. 708. 

An appeal by defendant from .. order denying a change 
of venue made at a term subsequent to denial of a motion 
for change of venue on another ground will be dismissed as 
made for delay. Ludwick y. Uwarra Min. Co., 171 N. C. 
60, 87 S. E. 949. 
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Premature Appeal.—The supreme court will not entertain 
premature or fragmentary appeals. Thomas v. Carteret, 
180 N. C. 109, 104 S. E. 75, 76. See Farr v. Babcock Lumber 
Co., 182 N. C. 725, 109 S. E. 833; Joyner vy. Reflector Co., 
176 N. C. 274, 97 S. E. 44, 45. 

A premature or fragmentary appeal will not be considered. 
Railway v. King, 125 N. C. 454, 34 S. E. 541; Farr v. Bab- 
cock Lumber Co., 182 N. C. 725, 109 S. E. 383. 

Fragmentary appeals will not be entertained when no 
substantial right is put in jeopardy by such refusal. Brown 
v. Nimocks, 126 N. C. 808, 36 S. E. 278. 

Where no final judgment was given, nor was there any 
interlocutory order or determination that put an end to the 
proceeding, or that could destroy or seriously impair some 
substantial right of the appellants, if the appeal should be 
delayed until the final judgment, an appeal will not lie. 
Fragmentary appeals are not allowed. Leak v. Covington, 
95 N. C. 193, and cases there cited; Martin v. Flippin, 101 
Ne (Cx 452598" S. 0.345. 

When Appeal Is Premature.—Where the pleadings present 
issues of fact that have not been tried below, an appeal is 
premature. Goode v. Rogers, 126 N. C. 62, 35 S. EB. 185. 

Though exceptions are noted, an appeal before a final 
judgment is rendered is premature, and will be dismissed. 
Graded School Trustees vy. Hinton, 156 N. C. 586, 71 S. E. 
1087. 

Same—Effect of Dismissal. — Though an appeal is dis- 
missed as premature, its entry is equivalent to “noting an 
exception.” Gray v. James, 147 N. C. 139, 60 S. E. 906; 
Alexander v. Alexander, 120 N. C. 472, 27 S. E. 121; Kerr v. 
Hicks, 154 N. C. 265, 70 S. E. 468; Bernard vy. Shemwell, 139 
N. C. 446, 52'S. E. 64. 

Fictitious Action—The supreme court will not hear an 
appeal in a fictitious action. Blake v. Askew, 76 N. C. 325. 

Abstract Propositions.—The supreme court will not enter- 
tain a cause to settle abstract propositions no longer at 
issue. Reid v. Norfolk, etc., R. Co., 162 N. C. 355, 78 S. E. 
3063. Davis’ v.. Bierce, 16/7. N.,) Ce 135, ea oa a tee 

Admission Rendering Question Academic.—That in a ref- 
erendum election, to amend city charter pursuant to a 
legislative enactment, no booth was provided, etc., becomes 
academic upon express admission that no person was inter- 
fered with or prevented from casting free ballot. Taylor v. 
Greensboro, 175 N. C. 423, 95 S. E. 771. 

Where Appeal Becomes Irrelevant.—Where an appeal be- 
comes irrelevant and improvident through a decision of the _ 
material questions in another appeal taken in the same case, 
it will be dismissed. Page v. Page, 167 N. C. 350,83 S. E. _ 
627; Cannon v. Commissioners, 170 N. C. 677, 87 S. E. 31. 

Case Not before Appellate Court. — An agreement that 
other pending causes shall abide the determination in the 
one in question is a matter between the parties, and does 
not authorize the supreme court to assume jurisdiction in 
cases not before it, or warrant the expression of a purely 
speculative opinion. Belden v. Snead, 84 N. C. 243, 


D. Estoppel to Allege Error. 


In General.—A defendant can not ask that a party be 
brought in, and when it is so ordered object because he is 
an improper party. Armfield Co. v. Saleeby, 178 N. C. 298, 
100 S. B. 611. 

A party to an action can not except to an instruction 
which was given by the trial court at his request. Wash- 
ington Horse Exch. Co. v. Bonner, 180 N. C. 20, 103 S. E. 
907; Bell v. Harrison, 179 N. C. 190, 102 S. E. 200, 

The defendant can not object on appeal to evidence to the 
same effect as that elicited by his cross-examination of the 
witness. Jenkins v. Long, 170 N. C. 269, 87 S. FE. 47. 

Prevailing Parties.—A plaintiff has no right to appeal or 
bring error from a judgment in his own favor, particularly 
if he is not injured by it. Hoke y. Carter, 34 N. C, 327; 
Lenoir v. South, 32 N. C. 237. 

If a judgment is only partly in favor of a party, or is less 
favorable than he thinks it should be, he may appeal to 
correct the judgment or to obtain a more favorable verdict 
and judgment on a new trial; but where the judgment is 
entirely in his favor, so that he does not desire a new trial 
his appeal must be dismissed. McCullock v. North Caro- 
lina R. Co., 146 N. C. 316, 59 S. EB. 882. 

Errors Favorable to Party Complaining.—A party can 
not complain of error in his favor. Shaw vy. North Carolina 
Public Service Corp., 168 N. C. 611, 84 S. E. 1010; Gaston 
Farmers Warehouse Co, v. American Agr,, etc., Co., 176 N. 
C. 509, 97 S. E. 472; Nance y. King, 178 N. C. 574; 101 S. E. 
212; 

A ruling in appellant’s favor is not reviewable, where 
appellee does not complain of it. Miller y. Curl, 162 N. G 
1, 77 S$, E. 952; Hendon v. North Carolina R. Co., 127 N. @ 
110).237 «Sie 55. 

Favorable Instructions. — A party can not complain of 
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charges favorable to himself. Lupton v. Southern Exp. Co., 
169 N. C. 671, 86 S. E. 614; Belk v. Belk, 175 N. C. 69, 94 S. 
E. 726; Borden yv. Carolina Power, etc., Co., 174 N. C. 7a 
¥93 S. E. 442. 

Acceptance of Benefits.——Where plaintiff recovered judg- 
ment on two of the causes of action alleged in the complaint, 
-and no exception was taken to the ruling of the court, 
the plaintiff by the payment of the judgment was not 
estopped from complaining on appeal of exclusion of evidence 
as to other causes of action pleaded in the complaint. Gar- 
land v. Linville Improv. Co., 184 N. C. 551, 115 S. E. 164. 

Party Who Acquiesces in Judgment.—Where, after judg- 
ment sustaining a demurrer to the complaint, plaintiff did 
not except, but amended his complaint in accordance with 
the views of the trial court, he acquiesced in the judgment, 
and can not assign it as error. Rice vy. McAdams, 149 N. C. 
29, 62 S. E. 774. 

Consent Judgment.—No appeal lies from a consent judg- 
ment. Overman v. Lanier, 156 N. C. 537, 72 S. E. 575; 
Union Bank v. Commissioners, 119 N. C. 214, 226, 25 S. E. 
966; Hartsoe v. Southern R. Co., 161 N. C. 215, 76 S. E. 684. 

Order in Furtherance of Parties’ Own Demand.—A party 
has no right of appeal from an order which does not affect a 
substantial right claimed in the action and which is in fur- 
therance of his own demand. Leak vy. Covington, 87 N. C. 
501; Hocutt v. Wilmington, etc., R. Co., 124 N. C. 214, 32 S. 
E. 681. 


od & Beg 


E. Presumptions on Appeal—Burden of Proof. 


Presumption against Error.—On appeal there is a pre- 
sumption against error. Mason y. Andrews, 193 N. C, 
854, 138 S. E. 341; Carstarphen v. Carstarphen, 193 N. C. 
541, 137 S. E. 658; In re Will of Ross, 182 N. C. 477, 109 
$. E. 365; Fellows v. Dowd, 182 N. C. 776, 109 S. E. 69, 

The presumptions are in favor of the correctness of the 
rulings of law of the superior court, with the burden upon 
appellant to show error. Rawls v. Lupton, 193 N. C. 428, 
m7 S. B. 175. 

Prejudicial error will not be presumed. Blevins vy. Nor- 
folk, etc., R. Co., 184 N. C. 324, 114 S. E. 298, 


Burden on Appellant to Show Error.—The burden is on 
the party alleging error to show it affirmatively by the rec- 
ord. Rawls v. Lupton, 193 N. C. 428, 137 S. E. 175; Baggett 
v. Lanier, 178 N. C. 129, 100 S. E. 254; Quelch v. Futch, 175 
m. C. 694, 94 S. EB. 713. 


Facts Not Shown by Record.—Where the testimony on 

which the trial court based its findings is not in the record, 
the findings must be accepted on appeal as final, as it is pre- 
sumed that they are supported by the evidence. Caldwell v. 
Robinson, 179 N. C. 518, 103 S. BE. 75. 
' In the absence of a statement of facts, it will be presumed 
that the trial court found such facts as would support its 
judgment. Bowers v. Bryan Lumber Co., 152 N. C. 604, 48 
Dp. Fy. 19. 

Where the charge is not in the record, it will be presumed 
that it correctly stated the law. Ellison vy. Western Union 
Tel. Co., 163 N. C. 5, 79 S. E. 277: Harrison v. Western 
Manion Tel. Co., 163 N. C. 18, 79 S. E. 281. 


Burden to Show Prejudice from Error.—The burden is on 
the appellant to show clearly that error was prejudicial. 
Quelch v. Futch, 175 N. C. 694, 94 S. E. 713; Mercer v. 
Hitch Lumber Co., 173 N. C. 49, 91 S. E. 588; Universal Oil, 
etc., Co. v. Burney, 174 N.C. 382, 93 S. E. 912. 

But the immateriality of an error must clearly appear to 
Warrant the court to treat it as surplusage. MclI,enan v, 
Chisholm, 64 N. C. 323. 

Admission of Evidence. — Evidence improperly admitted 
will be presumed to be prejudicial. Johnson v. Railroad Co:, 
140 N. C. 574, 581, 53 S. E. 362; Patton v. Porter, 48 N. C, 
539. 

__ F. Effect of Appeal on Proceedings in Lower Court. 


See section 1-294 and annotations thereunder, For un- 
dertaking to stay execution on appeal, see section 1-289, 


Ill. APPEAL AS TO PARTICULAR SUBJECTS. 


A. Costs. 


As to costs on appeal, see §§$ 6-23 et seq., and the notes 
thereto. 

‘Costs Alone Involved.—An appeal will be dismissed where 
it satisfactorily appears that the question of costs is the 
only matter involved. Hasty v. Funderburk, 89 N. C. 93: 
Martin v. Sloan, 69 N. C. 128; State v. Richmond, etc., R. 
Co., 74 N. C. 287; Russell v. Campbell, 112 N. C. 404, 17 S. 
E. 149. 

Where, pending an appeal, the subject-matter of an ac- 
tion, or the cause of action, is destroyed, in any matter 
whatever, the supreme court will not go into a consideration 
of the abstract question which party should rightly have 
won, merely in order to edjudicate the costs, but the judg- 
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ment below as to the costs will stand. 
W. .G;.-451, 
Sv E3538: 

When Appeal Lies for Costs.—The exceptions to the gen- 
eral rule that the supreme court will not decide upon a mere 
question of costs are: (1) Where the very question at issue 
is the legality of a particular item of costs (Elliott v. Tyson, 
117 N.C. 114;°23°S. B.. 102: Blount v. Simmons, 120 N. C. 
19, 26 S. E. 649); or (2) the liability of a prosecutor for costs 
in a criminal action (State v. Byrd, 93 N. C. 624); or, (3) 
taking the case below as properly decided, whether the costs 
of that court were adjudicated against the proper party 
(State v. Horne, 119 N. C. 853, 26 S. EK. 36). Herring vy. 
Pugh, 125 N. C. 437, 34 S. BE. 538. 

If some important substantial right be involved an excep- 
tion will be made and an opinion given. Martin v. Sloan, 
GION. Cy, 128: 

An order taxing defendant with the entire cost of copying 
the transcript on plaintiffs’ appeal, it having been ad- 
judged that unnecessary matter was sent up at the instance 
of plaintiff, is appealable. Waldo v. Wilson, 177 N. C. 461, 
100 S. E. 182. 

Fiduciaries.—Although the general rule is that no appeal 
lies from a judgment for costs only, yet there is an excep- 
tion in favor of fiduciaries from the statutes which makes 
the decision in those cases ‘‘one affecting substantial rights.’ 
May v. Darden, 83 N. C. 237. 

Denial of Motion to Retax Costs.—Denial of party’s mo- 
tion to retax costs is reviewable on questions as to what 
are the costs, how much is due from party taxed, or whether 
one or more items have been erroneously inserted in bills of 
costs. Wandyke v. Aetna Life Ins. Co., 174 N. C. 78;, 93. Se 
E. 444, 

Rulings Founded upon Lack of Power.—A ruling of the 
court below on a motion to allow and apportion costs 
founded upon a lack of power is reviewable. Horner v. Oxe 
ford Water, etc., Co., 156 N. C. 494, 72 S. E. 624; Martin v. 
Bank, 13 Ne GC) 121. 42S, E. 558: 


B. Demurrer. 


Demurrer to Whole Cause.—An appeal lies fron an order 
sustaining or overruling a demurrer to a, whole cause of ac- 
tion or defense. Shelby v. Charlotte Elect. R., etc., Co., 147 
N. C, 537, 61 S. E. 377; Pender v. Maliett, 122 N. C. 163, 20 
S. E. 324; Abbott v. Hancock, 123 N. C. 89, 31 S. E. 271. 

Demurrer Sustained but No Verdict Rendered.—The su- 
preme court will not entertain an appeal from an order sus- 
taining a demurrer to a counterclaim where no verdict or 
judgment was rendered. Teal v. Liles, 183 N. C. O78 Liles: 
E. 617; Bazemore v. Bridges, 105 N. C. 191, 10 S. E. 888. 

Overruling Demurrer.—On an overruling of its demurrer a 
party made a defendant is entitled to appeal, unless the de- 
murrer has been held frivolous. Joyner y. Champion Fibre 
Coy 178 N C5634) 100 "SS Be 373: 


An appeal lies to the Supreme Court from an order of the 
court below overruling a demurrer. Commissioners Vv. 
Magnin, 78 N. C. 181. 

An order overruling demurrer to part of answer with leave 
te reply is not a final order and an appeal therefrom will be 
dismissed. Chambers y. Seaboard Air Line R. One lee. Ny 
C. 555, 90 S. E. 590. 


Court, on appeal having considered those grounds of de- 
murrer to complaint which may finally dispose of action, 
will not review the overruling of demurrer to allegation em- 
bracing only part of cause of action, and which, if sustained, 
will not dismiss it. Headman v. Board, 177 N. C. 261, 98 S. 
a 770s 


Refusal to Hold Demurrer or Answer Frivolous.—The re- 
fusal to hold a demurrer or answer frivolous, and to render 
judgment thereon is not appealable. Walters y. Starness, 
118 N. C. 842, 24 S. E. 713; Morgan y. Harris, 141 N. C. 358, 
54 S. E. 381. : 


Withdrawal of Matter Demurred to.—An appeal cannot 
be taken from a refusal of the court to proceed to try the 
action on the demurrer, after the withdrawal of the subject- 
matter to which it relates and the consequent order of 
continuance. Gay v. Brookshire, 82 N. C. 409, 411. 


Wikel v. Board, 120 
27 S. E. 117; Herring vy. Pugh, 125 N. C. 437, 34 


C. Granting or Denying New Trial. 


In General.—An appeal from an order granting or refus- 
ing a new trial, only lies from some order or judgment in- 
volving a matter of law or legal inference; that is, the 
order or judgment must be one that involves the question, 
whether or not a party to the action is entitled to a new 
trial as of right, and as a matter of law. Braid vy. Lukins, 
Opis LAC gn VA p 

An application for a new trial, except for error of law im 
its conduct, is addressed solely to the discretion of the pre- 
siding judge, whose decision is not reviewable on appeal. 
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eg: v. Dellinger, 90 N. C. 226; Thomas v. Myers, 87 N. 
aol 

The Supreme Court has jurisdiction to review, upon ap- 
peal, the decision of the court below, granting, or refusing 
to grant, a new trial, where a matter of law or legal in- 
ference is involved. Johnson v. Bell, 74 N. C. 355. 

Setting Aside Verdict and Granting New Trial.—The de- 
termination of a motion to set aside the verdict and grant a 
new trial is a matter within the sound discretion of the trial 
judge, and is not reviewable, except where there has been 
an abuse of discretion. Coats v. Norris, 180 N. C. 77, 104 
S. E.. 713) Harri v) Seaboard. Air, Wine Rip Co4e18t wNae C 
315; Os mera a6: 

An appeal from an order setting aside the award of dam- 
ages as excessive is premature. Billings v. Observer, 150 N. 
C. 540, 64 S. E. 435. Rogerson vy. Ijumber Co., 136 N. C. 266, 
48 S. E. 647. 

Order setting aside verdict, as matter of law is appeal- 
able. Tuthill v. Norfolk, etc., R. Co., 174 N. C. 77, 93 S. E. 
446. 

Grant of Partial] New Trial.—An appeal from refusal of 
motion for judgment upon verdict and a grant of partial 
new trial, which has been granted as matter of law and rot 
of discretion is not fragmentary and premature. Grove v. 
Baker, 174 N. C. 745, 94 S. E. 528. 

Contents of Record when New Trial Granted or Refused. 
—To give parties the benefit of the provision of this section 
allowing an appeal from an order granting or refusing a 
new trial, the presiding judge should put upon the record 
the matters inducing the order, so that the appellate court 
can see whether the order presents a matter of law which 
is a subject of review, or matter of discretion which is not. 
Carson v. Dellinger, 90 N. C. 226. 


D. Injunction. 


Order Refusing Injunction.—A plaintiff can appeal from 
a decision of a judge at chambers refusing an injunction. 
First National Bank vy. Jenkins, 64 N. C. 719. 

Interlocutory Injunction. — An appeal from an injunction 
pendente lite against counting and certifying the result of 
a special election granted on the ground that women, in- 
fants, and nonresidents, though freeholders, were not 
counted in determining the necessary number of the signers, 
is not subject to dismissal as fragmentary and premature. 
Gill _v.-Board, 160) N, ©: 176,76 -S? E. 203: 

Order Continuing Injunction.—Overruling a motion to dis- 
miss is not ordinarily an appealable order, as no substantial 
right of the litigant is thereby affected; but, when an in- 
junction has been issued, an order continuing the same af- 
fects a substantial right, and an appeal may be taken from 
an order entered on a motion to dismiss, Warlick v. Rey- 
nolds & Co., 151 N. C. 606, 66 S. E. 657. 

Finding of Fact Reviewable in Injunction Cases.—While 
the Supreme Court may review findings of fact in an action 
for injunction, it will not, where no special findings are 
set out in the case, reverse what were apparently the 
judge’s findings necessary to sustain his judgment unless 
such findings are clearly wrong. Davenport v. Board, 183 
NO. n5/0,. 11205. eco. 

Overruling Demurrer to Complaint for Injunction. — An 
appeal taken from a judgment overruling demurrers to the 
complaint and allowing defendants to answer for the pur- 
poses of a motion to restrain one of defendants from suing 
plaintiff in the federal court, remains in the court below, 
and he must obtain relief there and not by appeal. Worth 
yv. Knickerbocker Trust Co., 152 N. C. 242, 67 S. E. 590. 

Seeking to Restrain Act Already Committed.—The cor- 
rectness of a ruling dissolving a restraining order will not 
be considered on appeal, when it is made to appear that the 
act sought to be restrained has been committed. Kilpatrick~ 
v. Harvey, 170 N. C. 668, 86 S. E. 596; Moore v. Cooper 
Monument Co., 166 N. C. 211, 81 S. E. 170; Wallace v. North 
Wilkesboro, 151 N. C. 614, 66 S. E. 657; Galloway v. Board, 
184, NG 245 4a.) 2.7165. 


E. Nonsuit. 


In General.—If, as a matter of law, plaintiff was not en- 
titled to a verdict, he could not take a voluntary nonsuit, 
and have the decision reviewed, as the setting aside of a 
verdict for such reason is not reviewable; being controlled 
by the sound discretion of the court. McKinney v. Patter- 
son, 174 N. C. 483, 93 S. E. 967. 

No appeal lies to set aside a voluntary nonsuit. White v. 
Harris, 166 N. C. 227, 81 S. E. 687; Gilbert v. Waccamaw 
Shingle Co.,:167 N. C. 286, 83 S. E: 337. 

An order sustaining a motion for nonsuit as to one cause 
of action and overruling it as to other causes of action is not 
appealable by defendant. Farr v. Babcock Lumber Co., 182 
N. C..725, 109 S. #. 833. 

An appeal will lie from the judgment of the superior court 
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reversing the clerk’s order permitting the plaintiff to take 
a voluntary nonsuit. Caldwell v. Caldwell, 189 N. C. 805, 
128 S. E. 329; Goldsboro v. Holmes, 183 N. C. 203, 111 S. 
Buds 

An appeal can not be taken from a nonsuit to test an 
adverse ruling of the judge, leaving issuable matter pre- 
sented and undertermined. Gilbert v. Waccamaw Shingle 
Coss, 167, N.C 286,.183, (Sia ee os. 

Where Court Intimates Opinion.—Where the court on the 
trial intimates an opinion that plaintiff can not maintain 
his action, he may take a judgment of nonsuit and appeal; 
and the appeal will not be dismissed on the ground that 
plaintiff voluntarily took a nonsuit. Morton vy. Blades 
Lumber Co., 144 N. C. 31, 56 S. E. 551; Wharton v. Com- 
missioners, 82 N. C. 12; Hedrick v. Pratt, 94 N. C. 101, 103; 
Midgett v. Manufacturing Co., 140 N. C. 361, 364, 53 S. E. 
178. 

A plaintiff may, in deference to an intimation from the 
court that he can not maintain his action, submit to a non- 
suit and have the questions of law reviewed upon appeal. 
Hedrick v. Pratt, 94 N. C. 101; Warner v. Western, etc., 
R. Co., 94 Na Gud: 

Wkere court intimated that he would charge jury that 
certain deed did not convey land described in complaint, 
which was vital to plaintiff's recovery, plaintiff had the 
right to submit to a nonsuit and appeal. Quelch v. Futch, 
172 Nis Ce 316; 90S) Be 2595 

But whefe the court intimated that the complaint stated 
a cause of action for rescission of a contract, but not for 
reformation; whereupon plaintiff suffered nonsuit, and ap- 
pealed. Held that, as the intimation by the court was open 
to reconsideration, an appeal was error. Davis v. Ely, 100 
N. C. 283, 5 S. E. 239. See also, Hayes v. Railroad, 140 N. C. 
131, 52 S. E. 416; Tiddy v. Harris, 101 N. C. 589, 8 S. E. 227. 

Construction of Evidence in Nonsuit Cases. — Where the 
Supreme Court passes on a motion to nonsuit, the plaintiff is 
entitled to have the evidence considered as true and con- 
strued most favorably for him, and he must also have the 
benefit of every inference that may reasonably be drawn 
therefrom. Munick v. Durham, 181 N. C. 188, 106 S. E. 665; 
Allen v. Gardner, 182 N. C. 425, 109 S. E. 260. 

The court is not limited to a consideration of the evidence 
of defendant, but must examine all the evidence. Ridge v. 
Norfolk Southern R. Co., 167 N. C. 510, 83 S. E. 762. 


F. Order of Reference and Referee’s Report. 


As to reference generally, see §§ 1-188 et seq. and the 
notes thereto. 

Motion to Refer.—Where the answer in a proceeding to 
compel an accounting did not constitute a valid plea in bar, © 
the denial of a motion to refer on the ground that such an- 
swer did not set up a valid plea in bar affected a sub- 
stantial right, and was appealable. Jones v. Sugg, 136 N. C. ; 
143, 48 S. E. 575. 

Appointing Referee.—An appeal from a judgment adjudg- © 
ing that plaintiff recover nothing on account of certain 4 
items, and referring all matters in controversy as to other 
items to a referee to take and state an account, is prema- . 
ture. International Waste Co. v. Bloomfield Mfg. Co., 168 N. 
C.492;, 83S. B: 609: 

An appeal will not lie from an interlocutory judgment ad- 
judging plaintiff entitled to recover damages and appointing 
a referee to hear evidence as to the amount. Richardson vy. 
Southern Expy) Co:, 151 IN: CG) 160,765 "Ss. 1 ole: 


Relating to Reference of Cause.—Where the court ordered 
a reference to take an account of partnership receipts and 
expenses, an appeal from such order before judgment on 
the report thereon is premature. Leroy v. Saliba, 182 N. C. 
7575 108 (Sa Hs 303. 


Plea in Bar.—When there is a plea in bar, a party to the 
action may except to an order of reference made by the trial 
judge and appeal at once, or wait until there is a final judg- 
ment and then appeal. Pritchett v. Greensboro Supply Co., 
153 N. C. 344, 69 S. E. 249. 

An appeal lies from a judgment sustaining or overruling 
a plea in bar, and no reference should be ordered until the 
plea is finally determined. Royster v. Wright, 118 N. C. 
152, 24 S. E. 746; Jones v. Beaman, 117 N. C. 259, 23 S. Ey 
248. Where a matter pleaded in bar is an estoppel was dis- 
cussed in Rogers v. Ratcliffe, 48 N. C. 225. 


Order of Reference Made before Disposition of Plea 
Bar.—An order of reference made before disposition of 
plea in bar of an action is one from which an appeal can b 
immediately taken. Jones v. Wooten, 137 N. C. 421, 49 
EB. 915; Austin v. Stewart, 126 N. C. 525, 36 S. E. 37; Ducks 
worth v. Duckworth, 144 N. C. 620, 57 S. E. 396. 

Submitting Issue on Plea in Bar.—An action on the part 
of the court submitting to the jury an issue on a plea i 
bar before ordering a reference decides no substantial righ 
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and is not the subject of an appeal. 
8 N. C. 296. 

Setting Aside Judgment.—The supreme court can review 
the ruling of the judge below on a motion to set aside a 
| Ghee Clegg v. New York White Soapstone Co., 67 N. 

. 302, 

Order to Show Cause.—An order of a judge for the de- 
fendant to appear at a subsequent time and show cause why 
a receiver should not be appointed is not such an order as 
can be appealed from. Gray v. Gaither, 71 N. C. 55. 

Exceptions Must Be Passed on by Judge.—The Supreme 
Court will not review exceptions of law to a referee’s re- 
port, unless they are passed upon by the judge, John Church 
Co. v. Dawson, 157 N. C. 566, 72 S. E. 1009. 

Exceptions Overruled.—Where some of the exceptions to 
a referee’s report were overruled, and the case retained by 
the court to try the other issues raised by the pleadings, it 
was held that this was an interlocutory order and not ap- 
pealable. Leak v. Covington, 95 N. C. 193. 

Exception to Partial Report of Referee.—A judgment pass- 
ing on exceptions to a referee’s report, distributing part of 
the fund. and sending the case back for further report as to 
certain claims, is not final so as to support an appeal. 
Pritchard v. Panacea Spring Co., 151 N. C. 249765) "Se: 
968; Smith v. Miller, 155 N. C. 242, 71 S. E. 353. 

Sustaining Exceptions—An appeal from an order sustain- 
ing an exception to a referee’s report, and recommitting the 
case to the referee to take further evidence, is premature. 
Wallace Bros. v. Douglas, 105 N. C. 42, 10 S. E. 1043; Grant 
wv. Reese, 90 N. C. 3. 

Where the rulings on exceptions to a referee’s report and 
an order of recommittal do not affect the substantial rights 
of either party, no appeal will lie. Lutz v. Cline, 89 N. C. 
186; Jones v. Call, 89 N. C. 188. 

Approval of Findings Supported by Evidence.—Where a 
referee’s finding of fact is supported by evidence and ap- 
proved by the judge on exception to the report, it will not 
be reviewed by the Supreme Court. Marler-Dalton-Gilmer 
Co. v. Golden, 172 N. C. 823, 909 S. E. 909; Lewis v. May, 
ome, 100:.9) So Be 601: 

Necessity for Further Action.—Where an order based ou 
the report of a receiver as to claims establishes the priority 
of a claim, but continues the proceeding for further con- 
sideration of the report except as to matters “adjudicated 
herein,” an appeal from such order as to the claim men- 
tioned is premature. Corporation Comm. vy. Farmers Bank, 
Bic co, 183 NN... 170, 110«S. B. 839) See Beck & Co. vy. 
Basic 57 IN. oC.» 105, 72 °S: E632. 

Setting Aside Referee’s Report and Ordering a Trial by 
Jury.—An order setting aside a report of a referee, and 
ordering a jury trial, is appealable, as it affects the sub- 
stantial rights of the parties. Stevenson y. Felton, 99 N. C. 
58, 5 S. E. 399. 

Report Set Aside for Newly Discovered Evidence.—The 
discretion of a Superior Court Judge to set aside a report 
of a referee, on the ground cf newly discovered testimony, 
can not be reviewed in the Supreme Court. Vest v. Cooper, 
BeeN. C. 131, Braid v. Ljukins, 95 N. C. 123. 


G. Appeals as to Miscellaneous Subject. 


Editor’s Note.—In the foregoing note most of the salient 
rules controlling the subject of appeals have been discussed. 
The cases iilustrating these principles are legion in number 
and in a work of this nature it is impossible to give all the 
citations. Many of the subjects are treated under the par- 
ticular sections of the General Statutes relating to them; 
for example under section 1-176 the appealability of a de- 
Cision as to continuances is treated. 


Sloan v. McMahon, 


§ 1-278. Interlocutory orders reviewed on appeal 
from judgment—-Upon an appeal from a judg- 
Ment, the court may review any intermediate 
order involving the merits and necessarily affect- 
ing the judgment. (Rev., s. 589; Code, s. 562; C 
Mes, 813; C. S: 640.) 


As to appeals from interlocutory orders, see section 1-277. 
As to effect of appeal from interlocutory orders on proceed- 
ing in lower court, see section 1-277—-analysis line “Effect 
of Appeal on Proceedings in Lower Court.” 

Applied in Patterson v. Durham Hosiery Mills, 214 N. C. 


| 806, 200 S. E. 906. 


§ 1-279. When appeal taken.—The appeal must 
be taken from a judgment rendered out of term 
within ten days after notice thereof, and from a 
judgment rendered in term within ten days after 
its rendition, unless the record shows an appeal 
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taken at the trial, which is sufficient, but execu- 
tion shall not be suspended until the giving by 
the appellant of the undertakings hereinafter re- 
quired. (Rev., s. 590; Code, s. 549; 1889, c. 161; 
CG. Cy Respaoeds:C.. S. 641.) 


Intimation of Intent to Appeal.—Under this section it is 
not necessary that there should be at the time of the trial 
an intimation by the dissatisfied party that he desires to 
appeal, it being a sufficient indication of his desire at the 
time of the trial if he fulfills the requirements of the statute 
within the time prescribed by law. Russell vy. Hearne, 113 
N:. Ce 361, 1e°S epee 

Appeal by Serving Notice—A party to an action may 
appeal by serving notice thereof within ten days after the 
adjournment of court. Houston v. Iumber G7. 136 Nw GC: 
328, 48 S. E. 738. 

Computation of Time. — Within ten days notice thereof, 
means ten days after notice of the rendition thereof. Fisher 
Ve abisher, 164 IN CS 105 e100 sOnGa EN GO5t" Gee Delafield vs 
Lewis Mercer Constr. Co., 115 N. C. Falls PAU AS Mi Lay pe 

Cited in Brantley v. Jordan, 90 N. C. 25; Jones v. Ashe- 
ville; 114 oN. C..620, 19 Se. 631; Seaboard Air Line R. Co. 
v. Brunswick County, 198 N. C. B49 152) (Se . 627- 


§ 1-280. Entry and notice of appeal. Within 
the time prescribed in § 1-279, the appellant shall 
cause his appeal to be entered by the clerk on the 
judgment docket, and notice thereof to be given 
to the adverse party unless the record shows an 
appeal taken or prayed at the trial, which is suffi- 
cient. (Rev., s. 591; Code, s. 5503 C. Cy Pere. 801: 
C. S." 642.) 


Former Rule.—Under the statute in force before the adop- 
tion of the Code, a notice of appeal filed in the clerk’s office 
was sufficient to charge the appellee with notice, he having 
failed to designate a person to receive notices in the case. 
Brantiey v. Jordan, 90 N. C. 25. 

Appellee Entitled to Notice.—In all cases the appellee is 
entitled to notice of an appeal as provided by statute. 
Marion v. Tilley, 119 N. C. 473, 474, 26 S. Ie ia 

Effect of Failure to Give Notice.—Where the notice of 
appeal is not given in the prescribed time, the appeal will be 
dismissed. Campbell y. Allison, 63 N. C. 568; Bryan vy. 
Hubbs, 69 N. C. 423; Applewhite v. Fort, 8 N. C. 596; 
Brantley v. Jordan, 90 N. C. 25, 26. 

No Presumption of Notice.—Notice must be given in case 
of appeal; it will not be presumed, merely because the ap- 
peal was taken during a term of the court from which it was 
taken. Campbell v. Allison, 63 N. C. 568. 

Record Must Show Notice.—The appeal will be dismissed, 
where the record does not show service of notice of appeal. 
Howell v. Jones, 109 N. C. 102, 13 S. E. 889. 

When Record Need Not Show Notice—The record need 
not show service of notice of appeal, where the findings of 
fact and the judgment thereon, constituting the case on ap- 
peai, state that appeal was taken. Delozier vy. Bird, 123 N. 
C6895 BLES 5 Ba1834. 

Filing of Bond as Notice.—The filing of an appeal bond 
and its approval in open court afford notice to the appellee of 
the appeal. Capehart v. Biggs & Co., 90 N. C. 373. 

Codefendant.—Where one appeals from so much of a judg- 
ment as is in favor of his codefendant, he must give such 
codefendant notice of his appeal. Rose v. Baker, 99 N. C. 
Des on Ose eo las 

When Party Resides Out of State.—A writ of error may 
be granted upon notice to the attorney at law who obtained 
the judgment when the party resides out of the state. Leake 
v.. Murchie, "1 N. C. 258. 

Notice Held to Be in Proper Time.—Where appellant’s 
counsel, five days after the adjournment of court, mails 
notice of appeal to the sheriff at the county seat, so as to 
leave ample time for the latter to serve it on appellee’s 
counsel, laches is not imputable to appellant because the 
sheriff dces not take it from the post office till after the ten 
days allowed for service. Arrington v. Arrington, 114 N. 
lS 9G S51 Fy LOse 

Notice to a Coc-party.—Notice must be given to the real 
party in interest, notice to a co-party, not a real party in 
interest, is insufficient. Barden v. Pugh, 129 N. C. 60, 29 
Sees erot 

Waiver of Notice.—Agreements of counsel, to waive no- 
tice oi appeal, to be recognized in the appellate court, must 
appear upcon the record. Wade v. New Bern, 72 N. C. 498. 

Disagreement as to Waiver of Notice.—Notice of appeal 
will not be considered when filed after the statutory time, 
where one counsel swears that consent to an extension was 
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given, and the other denies such statement. 
Artan, 122 N. C. 194, 29 S. E. 334. 

A statement in the case on appeal, that notice of appeal 
was waived, can not be contradicted for the first time on 
argument in the appellate court. Atkinson v. Asheville St. 
R. Cos 113" Ne Co 581) WB Sa 204. 

Notice as a Waiver of Objection.—The fact that a notice 
of appeal served after the expiration of the term at which 
judgment was rendered, stated only that the appeal was 
“on account of the erroneous rulings of the judge on motion 
for a new trial,’ did not constitute a waiver of an exception 
to the judgment. Ferrell vy. Thompson, 107 N. C. 420, 12 S. 
FE. 109. 

Entry of Appeal Not Absolutely Necessary.—That an ap- 
peal was not entered of record as required was not material, 
where the fact of the appeal having been taken was not 
denied, and notice had been served. Barden vy. Stickney, 
130 N. C. 62, 40 S. E. 842. 

The record need not show that an appeal was duly en- 
tered, when it affirmatively appears from the case on appeal, 
which bears date within the time within which an appeal 
could be taken, that the appeal was taken, and notice thereof 
waived. Atkinson vy. Asheville St. R. Co, e113 RIN aC: mool,5 18 
Sid) 254: 

Effect of Failure to Enter.—Failure of the clerk to enter 
the appeal is not ground for dismissal. Simmons v. Allison, 
q19 Ne C, 556, 26 S. a) 171.) Allison pv. Whittier, 101 N. C. 
490, 8 S. E. 338. But see Moore v. Vanderburg, 90 N. C. 10 
and Bryan v. Hubbs, 69 N. C. 423. 

Cited in Seaboard Air Line R. Co. v. Brunswick County, 
198 N. C. 549, 152 S. E. 627. 


Pipkin v. Mc- 


§ 1-281. Appeals from judgments not in term 
time.—When appeals are taken, from judgments 
of the clerk or judge not made in term time, the 
clerk is authorized to make any and all necessary 
orders for the perfecting of such appeals. (ex 
Sess, 1921, c.. 92, Ss. 19a; C. S. 642(a).) 


§ 1-282. Case on appeal; statement, service, and 
return.—The appellant shall cause to be prepared 
a concise statement of the case, embodying the 
instructions of the judge as signed by him, if 
there be an exception thereto, and the request of 
the counsel of the parties for instructions if there 
be any exception on account of the granting or 
withholding thereof, and stating separately, in 
articles numbered, the errors alleged. A copy of 
this statement shall be served on the respondent 
within fifteen days from the entry of the appeal 
taken; within ten days atter such service the re- 
spondent shall return the copy with his approval 
or specific amendments indorsed or attached; if 
the case be approved by the respondent, it shall 
be filed with the clerk as a part of the record; if 
not returned with objections within the time pre- 
scribed, it shall be deemed approved: Provided, 
that the judge trying the case shall have the 
power, in the exercise of his discretion, to enlarge 
the time in which to serve statement of case on 
appeal and exceptions thereto or counter state- 
ment of case. (Rev., s. 591; Code, s. 550; Gaic, 
P., s. 301; 1905, c. 448; 1921, c. 97; C. S. 643.) 

I. Editor’s Note. 

II. General Considerations—Counter-Case. 
III. Requisites of Case on Appeal—Exceptions. 
IV. Appea! from Instructions. 
V. Service of Case and Counter-Case. 
A. Necesssity and Mode of Service. 
B. Time of Service. 
1. In General. 
2. Computation of Time. 
3. Effect of Failure to Serve in Time. 
VI. Relief Granted. 
Cross References. 

As 4o necessity and requisites of exceptions, see § 1-206 
and annotations thereunder. As to settlement of case on 
appeal, see § 1-283. As to transcript, see § 1-284. 


I. EDITOR’S NOTE. 


Prior to the adoption of the Reformed Procedure in 1868, 
all cases on appeal were settled by the judges, whose prac- 
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tice was to perform this duty before leaving the court at 
which the case was tried. It was thought that their duty in 
this respect might be lightened by changing the statute, so 
as to permit counsel to agree upon settlement of the case on 
appeal and to call in the aid of the judge only where 
counsel failed to agree. The time originally allowed for this 
purpose was five days for the appellant to serve case on 
appeal and three days for the appellee to serve a counter 
case. This was lengthened from time to time until by this 
section it is now fifteen days to serve case on appeal and ten 
days to serve counter case, except where the parties. con- 
sent to extend the time. The result has not been beneficial. 
There has been an increasing tendency to postpone and put 
off the settlement of cases on appeal by lengthening the 
time, and the legislature in 1921, Act 1921, ch. 97 added the 
portion of the section which permitted the judges to extend 
the time even when counsel do not agree. But the Supreme 
Court has never changed its rule, of which it is sole judge 
that in every instance when the case on appeal is not 
docketed in the time required, at the term, the appellant 
must docket the record proper and ask for a certiorari. 
Whenever this is not done the case not docketed until the 
next succeeding term will be dismissed. See State v 
Johnson, 183 N. C. 730, 110 S. E. 782. ; 
This section and Supreme Court Rule 19(3) require the 
assignment of errors relied on to be tabulated and inserted 
in the case on appeal or record, preferably at the end. 
Formerly when two or more appeals were taken in the 
same case separate transcripts were required but the Su- 
preme Court Rules adopted in 1926 changed this. Now only 
one transcript is required but it shall contain separate 
Hepes of the cases on appeal. See Supreme Court Rule 


II. GENERAL CONSIDERATIONS—COUNTER- 
CASE. 


Strict Observance Required.—The statutory requirements 
as to making up cases on appeal to the Supreme Court and 
docketing them are conditions precedent which must be 
complied with, or the appeal will be dismissed. Lindsey v 
Knights of Honor, 172 N. C. 818, 90 S. E. 1013. ; 

Record Imports Verity.—The record on appeal imports 
verity and the Supreme Court is bound thereby. State v. 
Brown, 207 N. C. 156, 176 S. E. 260; Abernethy v. Burns | 
210 N. C. 636, 188 S. E. 97; State v. Stiwinter, 211 N. C. | 
278, 189 S. E. 868. a 

Distinction between Record and Case on Appeal. — The 
record on appeal consists of the ‘‘record proper,” i. e., the © 
summons, pleadings, and judgment and the case on appeal | 
which is the exceptions taken and such of the evidence, — 
charge, prayers, and other matters occurring at the trial as 
are necessary to present the matters except 
v. Asheville, 138 N. C. 482, 51 S. E. 53. initia 

The trial judge is without authority to change appellant’s 
Ge on pee though ee by him as erroneous, when — 

at case has become the case on appeal. 

N.C. 509, 512, 199 S. E. 730. bosslnneltie Ve aa 
; Certiorari to Correct Record Refused.—Under this section, 
if the case on appeal as served by the appellant be approval 
by the respondent or appellee, it becomes the case and a 
part of the record on appeal, and in connection with the 
record, may alone be considered in determining the rights | 
of the parties interested in the appeal, and the state’s mo- | 
tion for certiorari for correction of the record may not be al- — 
lowed. State v. Dee, 214 N. C. 509, 512, 199 S. E. 730. | 


No Presumption of Regularity—An appeal being now the 
act of the appellant alone, no presumption of resulariaa 
arises because of its having been taken during a term of the 
ibd from which it comes. Campbell v. Allison, 63 N. C. 
, Necessity for Taking Appeal.—An appeal will be dismissed 
if the record fails to show affirmatively that an appeal was 
taken. Randleman Mfg. Co. v. Simmons, 97 N. C. 89, 1S. F. 
923: Howell’ v; Jones, 109 N. C. 102, 13'S. Hi /gso). * 

When Grouping of Exceptions Unnecessary.—Where the 
exceptions are separately stated and numbered, but are not 
brought together at the end of the case, a motion by the 
appellee to affirm will be denied, if the error intended to be 
assigned is plainly apparent. Hicks v. Kenan, 139 N. C. 337, 
51S. E. 941. 4 

Duty Wken Case on Appeal not Settled—Where an ap: 
peal is taken, the record should be transmitted to the su- 
preme court and the appeal docketed, whether the case is 
settled or not, so that all proper action can at once be taken 
to perfect it for hearing. Owens v. Phelps, 91 N. C. 253. 

When Case on Appeal Dispensed with.—A “case on ap- 
peal” can be dispensed with only when the errors are pre- 
sentec by the record proper. Errors occurring during the 
trial can be presented only by case on appeal. Cressler v. 
Asheville, 138 N. C. 482, 51 S. E. 53. 


es ee ee 
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Same—-Order Entered at Chambers.—On appeal from an 
order of court entered by the judge at chambers no case is 
necessary. North Carolina Bessemer Co. v. Piedmont Hdw. 
Co., 171 N. C. 728, 88 S. E. 867. 

Same—Appeal from Judgment. — An appeal from a judg- 
ment alone is maintainable without any case on appeal. 
American Soda Fountain Co. v. Schell, 160 N. C. 529, 76 S. 

. 631. 

Pe Case Tried on Agreed Statement of Facts.—On ap- 
peal from the judgment in a case tried on an agreed state- 
ment of facts, no separate “case’’ is necessary. Chamblee v. 
Baker, 95 N. C. 98; Davenport v. Leary, 95 N. C. 203. 

Same—Granting or Refusing Injunction—On appeal from 
an order granting or refusing an injunction, no case on ap- 
peal is necessary, as the pleadings and affidavits constitute 
the record proper. Wallace v. Salisbury, 147 N. eS Bg (OOF Se 
E. 713; Hamilton v. Icard, 112 N. C. 589, 17 (S.. B. 519. 

Same—Order of Reference.—It is not necessary to make a 
statement of the case on appeal from an order of reference, 
where the appeal itself and the exception noted in the record 
sufficiently raises the question of the validity of the order. 
Duckworth v. Duckworth, 144 N. C. 620, 57 S. E. 396; Cape 
Fear, etc., R. Co. v. Stewart, 132 N. C. 248, 43 S. E. 638. 

On appeal to the Supreme Court from the action of the 
superior court judge in passing upon the report of a ref- 
eree, the facts found and the conclusions of law by the 
lower court must be regularly stated with the exceptions 
thereto in the record of the case on appeal. Wilson v. 
Beasley, 192 N. C. 231, 134 S. E. 485. ‘ : 

Appeal from Construction of Will.—On an appeal involving 
the construction of a will in which it is essential, for a de- 
termination, to know whether or not a certain person died 
without issue, a statement in the case made up by counsel, 
that “plaintiffs claim that he died without issue,” is not 
sufficient. Arnold v. Hardy, 131 N. C. 113, 42 Ss E. 553. 

Appellee May Prepare Counter Case.—It is no objection to 
the objections filed by the appellee to the appellant’s case 
that it is in the form of a counter-case, and not of specific 
objections. State v. Gooch, 94 N. C. 982. 

Where the exceptions to appellant’s case on appeal are 
served within the required time, appellant can not complain 
that the statement of his case on appeal was not returned 
to him, but must have the case on appeal settled. Stevens 
y. Smathers, 123 N. C. 497. 31 S. E. 721. 

Appellee May Make Specific Objections.—Upon the appel- 
lant’s serving of his case on appeal, the appellee may file 
specific objections. Holloman v. Holloman, 172 N. C. 835, 

b LUAU ; 
ae for Substitution—Where the appellee makes his 
objections to the appellant’s statement of the case on ap- 
peal by asking that a statement prepared by him be sub: 
stituted, it is a sufficient compliance with the section. Horne 

i 105. N. C. 322, 11'S. HB. 373. 
ied May Become Case on Appeal. — Where 
appellee returned a countercase as a statement of his x 
ceptions to appellant’s case, and au Se 
d by the court, it constitutes the l. 
a Vv. ee ston) 115 N. C. 187, 20 S. E. 452; McDaniel 
y. Scurlock, 115 N. C. 295, 20 S. E. 451. 

Effect of Failure to Serve Countercase.—W here the ap- 
pellant’s case on appeal is served in time, and no exceptions 
are taken thereto, nor any countercase served, it stands as 
the case on appeal. State v. Carlton, 107 Ne@2956) 1288; EB. 
44; Abernethy v. Burns, 210 We C.1636;" 188"S3 be 97. 

Countercase Not Considered.—When countercase of the 
state has not been served or service acknowledged thereon or 
filed for more than a month after the state has accepted 
service of case of defendants, in an appeal by the defendant 
the countercase will not be considered. State v. Freeman, 
127 N. C. 544, 37 S. E. 206. ; 

Clerk Authorized to Complete Case——A mere outline of 
the case incorporating instructions to the clerk to fill in 
certain portions of the evidence stenographically taken and 
transcribed, the charge of the court, etc., is not sufficient 
compliance with this section, it being the duty of the appel- 
lant to make out his case and fully perfect it before serving 
it upon the appellee, and no part of the, duty of the clerk to 
do so. Sloan v. Equitable Lif. Assur. Soc., 169 N. C. 257, 
8 S. E. 216. ; 

No Return of Appeilant’s Case.—If the appellant’s case on 
‘appeal is not returned by appellee in ten days with objec: 
tions, it shall be deemed approved. Barber v. Justice, 138 N. 
C. 20, 50 S. E. 445; Coral Gables v. Ayres, 208 N. C. 426, 
181 S. E. 263. 

Conflict between Statements of Judge and Counsel. _ 
Where the case on appeal prepared by counsel conflicts 
with a statement of a fact found by the judge, the latter must 
control. Blair v. Coakley, 136 N. C. 405, 48 S. E. 804. 

Service of Counter-Case.—See post, this note, “Service of 
Case and Counter-Case,”’ V. 
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Cited in Carter v. Bryant, 199 N. C. 704, 155 S. E. 02; 
McMahan v. Southern R. Co., 203 N. C. 803, 167 S. E. 5. 
State v. Barnett, 218 N. C. 454, 11S. E. (2d) 303, ; 


III, REQUISITES OF CASE ON APPEAL— 
EXCEPTIONS. 


See Supreme Court Rule 19(1) and (3), 21. 

Concise Statement of Case.—One of the essential requisites 
of an appeal to the Supreme Court is that a “concise state- 
ment of the case’ shall be made and filed with the Clerk, to 
be transmitted to this Court as part of the record, for the 
want of which the judgment will be affirmed unless there 
is error apparent in the record, in which case it would be the 
duty of the Judge to arrest the judgment or award a venire 
de novo. State vy. Thompson, 83 N. C. 595, 597. 

The appellant is required, in stating his case on appeal, to 
make a concise statement of the entire case necessary to 
present the assignments of error relied upon, and set out 
the necessary and pertinent evidence in narrative form, to- 
gether with the charge of the court necessary to be con- 
sidered; and when this is not done the appellee may move 
before the trial judge to dismiss the appeal. Thompson y. 
Williams, 175 N. C. 696, 95 S. E. 100. 

Only encugh of the record should be included to show that 
the case is properly constituted; and this, with the sum- 
mons, pleadings, verdict and judgment and the case on ap- 
peal, setting out so much of the proceedings at the trial as 
will throw light upon the exceptions taken, is all that is 
necessary. Sigman v. Southern R. Co., 135 N. C. 181, 47 S. 
E. 420. 

And the statement should only contain matter explana- 
tory of exceptions taken. Surratt v. Crawford, 87 N. C. 372. 

Although case on appeal was not a concise statement of 
case it was held that the appeal would be allowed as a dis- 
missal would have been a denial of justice. Messick vy. 
Hickory, 2ilsN.<C., 531, 191, S. F:.. 43. 

Narrowed to Matters of Substance and Moment.—When 
counsel come to prepare the statement of case on appeal, 
both record and briefs should be narrowed to matters of 
substance and moment. State v. Davis, 203 N. C. 13, 34, 164 
SHDN ELE 

Testimony Should Be in Narrative Form.—Testimony re- 
ported by the stenographer should be sent up on appeal in 
narrative form, instead of in questions and answers. Over- 
man v. Lanier, 157 N. C. 544, 73 S. E. 192. The sending up 
of the stenographer’s notes is a failure to prepare ‘‘a concise 
statement of the case.’’ Skipper v. Kingsdale Lbr. Co., 158 
ING Oar eoZn 74s. Fyn 0 342s 

This rule must be observed, though the case on appeal is 
settled by agreement of counsel. Boggs v. Cullowhee Min., 
€ter cos, (Ne €.)676'S. BS 7175 

When the stenographer’s full notes of the evidence taken 
on the trial of a case on appeal are transcribed in the record, 
immediately followed by an unsigned entry, repudiated by 
appellee’s counsel, that “‘the record, stenographer’s notes, the 
judgment, and the exception to the nonsuit shall constitute 
the case on appeal to the Supreme Court,” the case on ap- 
peal is not properly constituted. Brewer v. Mineola Mfg., 
Com ele. Cs 211,76. 4S as 2237: 

This requirement can not be waived by the parties. First 
Nat. Bank v. Fries, 162 N. C. 516, 77 S. E. 678. 

Appellant must make concise statement necessary to pre- 
sent assignments of error, and should set out all pertinent 
evidence in narrative form, with the charge, and the judge 
must correct the narrative. Thompson yv. Williams, 175 N. 
C. 696;795.S. 3. 100: 

For penalty for violation of this rule see Fisher v. Mont- 
vale Lumber Co., 162 N. C. 531, 78 S. E. 286. 

Evidence to Present Questions of Law. The appeal 
should only state so much of the evidence as raised a ques- 
tion of law at the trial, and then the opinion prayed and 
given thereon, with simplicity and precision. Green v. Col- 
lins, 28 N. C. 139; Durham v. Richmond, etc., R. Co., 108 
Ns .C.7 399, 12-50 Ee 1040," 13° SE. 1. ; 

Sufficiency of Evidence Brought up.—Only so much of the 
evidence as is needed to show the questions raised by the 
exceptions should be made a part of the case on appeal. 
Durham v. Richmond etc., R. Co., 108 N. C. 399, 12 S. E. 
1040, 13 S: E. 1; Surratt v. Crawford, 87 N. C. 372. 

Evidence Unnecessary.—Where the findings of the court 
below are admitted by both parties to be true, it is unneces- 
sary that the case contain the evidence. Tayloe y. Tayloe, 
108. N.C. 69, 12. -S2 E836. 

Necessity of Setting Forth Evidence Excluded.—A judg 
ment will not be reversed because of the exclusion of evi- 
dence, where such evidence is not set out in the record. 
Elm City Lumber Co. v. Childerhose, 167 N. C. 34, 8 S. E. 
22 


The exclusion of evidence can not be reviewed where the 
record does not disclose what the witness would have testi- 
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fied to, or what was proposed to be proven. In re Will of 
Smith, 163 N. C. 464, 79 S. E. 977. 

Omission of Matter Not Pertinent to Issue.—Matter not 
pertinent to the points raised should be omitted. Hilton v. 
McDowell, 87 N. C. 364; Sampson v. Atlantic, etc., R. Co., 
70 N. C 404; Surratt v. Crawford, 87 N. C. 372. 

Exhibits Should Accompany Case.—Where deeds, records 
etc., are referred to, and make a necessary part of the case 
transmitted to the supreme court, it is the duty of the ap- 
pellant to see that they accompany the case. Waugh v. 
Andrews, 24 N. C. 75. 

Surveys.—In an action for the diversion of surface water 
by the construction of a railway, surveys of the locality, 
made under order of the court, must accompany the record 
on appeal, or showing be made by appellant that he was 
prevented by the court or the opposite party from so doing. 
ce v. Wilmington, etc., R. Co., 117 N. C. 614, 23 S. 

- 437, 

Exceptions—Case Must Show Exceptions.—If the case on 
appeal does not show that exceptions were taken to the rul- 
ing of the court below, the appellate court will not review 
the same on appeal. Power v. Wilmington, 177 N. C. 361, 99 
S. E. 102. See § 1-206 and the notes thereto. 

Questions can not be considered on appeal which are not 
presented by motion or exception in the case on appeal. 
Trimmer v. Gorman, 129 N. C. 161, 39 S. E. 804. 

The presentation of matters for the first time in the 
assignments of error on appeal is too late. Bloxham vy. 
Stave, etc., Corp., 172 N. C. 37, 89 S. EB. 1013: 

Assignments of error must be based upon exceptions duly 
taken in apt time during the trial and preserved as re- 
quired by this section and the rules of the supreme court. 
State ova eMioores 222) ING. 356 san ees ee Ee (ad)! 31. 

Same—Broadside Exceptions.—As a general rule a broad- 
side exception to the judge’s charge is inadmissible. In 
favorem vitae, in a capital case, the attorney-general wiil 
readily assent to the assertion of proper exceptions, nunc 


pro tunc. State v. Kinsauls, 126 N. C. 1095, 36 S. E. 31. 
An “unpointed broadside’ exception to the court’s in- 
structions to the jury will not be considered. Exception 


to the charge of the court in general terms, not sufficiently 
specific to call the attention of the court to the particular 
point claimed to be erroneous, cannot be considered by an 
appellate court. Lambert v. Caronna, 206 N. C. 616, 621, 
175 S. EB. 303; Arnold v. State Bank, etc., Co., 218 N. C. 433, 
LieSoebs «(2d)" 8072 

What Need Not Be Set Out.—The Court will not consider 
any exceptions not set out in the ‘“‘case on appeal,’ other 
than exception to the jurisdiction or because complaint does 
not state a cause of action, or to the sufficiency of an indict- 
ment. Walker v. Scott, 106 N. C. 56, 11 S. E. 364; Taylor v. 
Plummer, 105 N. C. 56, 11 S. E. 266. 

The object of the ‘“‘case on appeal’ is to set forth the 
alleged errors appealed from, and, if it sufficiently discloses 
these, the appeal will not be dismissed, though the record 
does not show formal exceptions. Singer Mfg. Co. v. Bar- 
rett, 95 N. C. 36. 

Same—Must Point out Error.—The Supreme Court will 
not consider exceptions, unless they point out in terms, or 
by reasonable implication, the error intended to be reviewed. 
So where the record showed that the appellant excepted 
generally to the entire charge, the exception was not con- 
sidered. Clements v. Rogers, 95 N. C. 247. 


Same—Judge May Pass on Exceptions.—When exceptions 
are filed the recitals contained therein are not conclusive, 
but it is open to the appellee to controvert them, and to 
have the Judge pass upon their correctness in ‘“‘settling the 
case on appeal.” Walker v. Scott, 106 N. C. 56, 11 S. E. 364. 

The object of an assignment of error is not to create a 
new exception, which was not taken at the hearing, but to 
select from those which were taken such as the appellant 
then relies on after he has given more deliberate consid- 
eration to them than may have been possible during ihe 
progress of the trial or hearing. State v. Bittings, 206 7. 
Cr 798; s80ln) tibiae bes coe: 3 

What Assignments of Error Considered.—The Supreme 
Court will not consider any assignments of error except 
those appearing in the record proper and in the case settled 
on appeal. Rodman v. Harvey, 102 N. C. 1, 8 S. E. 888; 
State v. Campbell, 184 N. C. 765, 114 S. E. 927. 

The assignment of error must be based upon the excep- 
tion duly taken at the time it was due in the orderly course 
of procedure, and should coincide with and not be more ex- 
tensive than the exception itself. In other words, no as- 
signment of error will be entertained which has not for 
its basis an exception taken in apt time. State v. Bittings, 
26. °N: C..-798;. *801, 1758S) ba oo. 

Requirements Mandatery—The requirements that assign- 
ments of error must be based upon exceptions duly taken 
during the trial to be considered on appeal are statutory, 
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as well as mandatory under numerous decisions of the court. 
The supreme court on appeal exercises only appellate ju- 
risdiction, and it is necessary that the errors alleged should 
be presented as the law directs. State v. Bittings, 206 N. 
e798, SUL. - L/S 7S. is aos 

When Assignment of Error Unnecessary.—No assignment 
of error is necessary where there is but a single exception 
and this is presented by the record, nor where the case is 
heard Lcicw on an agreed statement of facts, nor when the 
exception to the judgment 1s the only one taken and the ap- 
peal itself is an exception thereto. North Carolina Bessemer 
Co. v. Piedmont Hdw. Co., 171 N. C. 728, 88 S. E. 867; Wal- 
lace v. Salisbury, 147 N. C. 58, 60 S. E. 713. 

No Error Assigned.—Where no errors were assigned in 
the case, and sione appeared in the record proper, but it 
appeared that counsel for both sides had agreed that all the 
papers in the cause should constitute the case on appeal, the 
case was remanded, in order that error might be prop- 
erly assigned. Holly v. Holly, 94 N. C. 639. 


Affirmance.—On appeal from conviction of a capital crime, 
the ‘‘case on appeal’? was served on the solicitor and then 
filed in the supreme court without agreement of the solicitor 
or settlement by the judge, before expiration of the time 
allowed for filing exceptions or countercase under this and 
§ 1-283, and before the lapse of sufficient time for it to have 
been deemed approved under this section. Assignments of 
error were attached to the “case on appeal’ but were not 
supported by exceptions. The supreme court considered the 
“case on appeal” as “deemed approved’? at the time of 
hearing the appeal, and considered the assignments of er- 
ror, since the life of defendant is involved. Held: The as- 
signments of error being without merit, and the case ap- 
pearing to have been tried in strict conformity to the law 
appertaining to the evidence and the charge, the attorney- 
general’s motion to affirm is allowed. State v. Parnell, 214 
N.. ‘Cr .467; 3199.18. 5.601. 


IV. APPEALS FROM INSTRUCTIONS. 


Exception to Instruction.—If there is an error in the in 
struction given, an exception thereto is valid if entered with- 
in ten days after adjournment for the term. Williams v. 
Harris, 137 N. C. 460, 49 S. E. 954. And the appellant is en- 
titled to have his exceptions to the charge included in hi 
statement of the case on appeal. Paul v. Burton, 180 N. 
45, LOS Oo geo 

The requests to charge being ‘‘separately stated an 
numbered’? an exception for giving them is equally specifi 
and not “broadside” since it gives the judge and the appel 
lee specific information of each instruction excepted to, wha 
evidence should be sent up to throw light thereon, and what 
propositions of law the appellee should be prepared to discus 
on appeal. Coley v. Statesville, 121 N. C. 301, 316, 28 S. E 
482. 

Exception Taken after Trial.—Exceptions to the judge’s 
charge taken for the first time after the trial, but set out i 
the appellant’s case on appeal duly tendered or served, are 
aptly taken under the provisions of our statute, this section 
and § 1-206, par. 2. Cherry v. Atlantic Coast Line R. Coy 
ISSN GC 26300 LISS Sa col. ' 

Error in Instructions Must Be Assigned.—The refusal to 
give instructions, if asked in writing and in apt time, lik 
the charge as given, is deemed excepted to but none the le 
it is the duty of the appellant te assign such as error in 
making up his statement of case on appeal and if this i 
not done, the exception is deemed waived. Taylor 
Plummer, 105 N. C. 56, 11 S. E. 266. 


Assignment of Error Must Be Fully Presented.—Exce 
tions to the charge of the court must specifically relate 
the complete portions upon which the appellant bases ht 
exceptions, with each separately numbered in relation to th 
distinct principle upon which exception is taken, and it mus! 
be made to appear in some appropriate and recognized way 
that the point is fully presented by the exception, or it wil 
be ineffectual as being a broadside exception. Rawls 
Lupton, 193 N. C. 428, 137 S. E. 175. 


Necessity of Case on Appeal.—The instructions cannot 
he reviewed in the absence of a case on appeal. Oak Hall 
Clothing Co. v. Bagley, 147 N. C. 37, 60 S. E. 648. q 

Where the case settled does not state that the judge 
charged as recited in the exceptions, the matter is not be- 
fore the court on appeal. Hart v. Cannon, 133 N. C. 10, 4 
ee 3 ; 

Instruction Not in Record. — Where the instructions are 
not in the record, the supreme court cannot judicially de- 
termine whether they were as stated in exceptions thereto. 
Todd v. Mackie, 160 N. C. 352, 76 S. E. 245; Jenkins v. 
Carson, 173 N.C. 725, 92 S. E. 328. * 

Where the settled “case” does not show the giving of 
instructicns requested by a party, exceptions to the giving 
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7 
of such instructions will not be considered. McCord v. 
Southern R. Co., 130 N. C. 491, 41 S. E. 886. 

A statement in the case on appeal that appellant’s re- 
quests to charge were given “‘in substance” is insufficient to 
show what was given, and hence, where the requests are in 
conflict with the general charge, a new trial will be granted. 
Wilson v. Winston-Salem R., etc., Co., 120°N. C. 531, 27 S. 
E. 46. 

Requests for Instructions.—Where the record contains no 
prayers for instructions, assignments of error in refusing 
to give defendant’s prayers will not be considered. Da- 
vis v. Seaboard, etc., Railway, 132 N. C. 291, 43 S. E. 840. 
As to requests for instructions generally, see section 1-181 
and notes thereto. 

Setting Out of Instructions. — Appellant is entitled to 
have the judge set out what he charged in lieu of the 
prayer, that the appellate court might see that it “fully” 
covered the prayer asked. Bennett v. Telegraph Co., 128 
eG, 103, 38S. E.. 294. 

Application of Instruction ts Evidence.—An objection to 
a certain instruction on the ground that there was no 
evidence to sustain it cannot be reviewed unless all of the 
evidence is contained in the record. Atwell v. Shook, 133 N. 
mse7, 45 S. EB. 777. 


V. SERVICE OF CASE AND COUNTERCASE. 


As to countercase in general, see ante, this note “‘Gen- 
eral Consideration—Countercase” II. 


A. Necessity and Mode of Service. 


Necessity for Serving.—A case on appeal signed only by 
appellant’s counsel, and not showing that it had been served 
on appellee or his counsel, cannot be considered. Walker v. 
Scott, 102 N. C. 487, 9 S. E. 488; Peebles v. Braswell, 107 N. 
C. 68, 12 S. E. 44; Howell v. Jones, 109 N. C. 102, 13 S. E. 
889. 

Necessity for Serving Codefendant.—Where one appeals 
from so much of the judgment as is in favor of his code- 
fendant, he must serve on such codefendant his statement 
of the case. Rose v. Baker, 99 N. C. 323, 5 S. E. 919. 

Each Appellee Must Be Served.—Where the interests of 
different appellees are not identical, and they are repre- 
sented by different counsel, only as to such appellees as 
have been served with the appellant’s “‘case” in due time, 
will the appeal be considered. Shober v. Wheeler, 119 N. C. 
@/1, 26 S. E. 26. 

Service of Original Instead of Copy.—This section is com- 
plied with by a service of the original instead of a copy. 
McDanie! v. Scurlcck, 115 N. C. 295, 20 S. E. 451. 

Necessity for Service by Officer—A case on appeal must 
be served by an officer, unless appellee’s attorneys accept 
service otherwise. Cummings v. Hoffman, 113 N. C. 267, 
a5. EB. 170. 

Service by Counsel.—A service of the case on appeal by 
counsel is a nullity unless accepted by appellee. Roberts v. 
Partridge, 118 N. C. 355, 24 S. E. 15. 

Service by Improper Officer.—The case on appeal cannot 
be considered when it was served by an improper officer 
during, and by a proper officer after the time limited for 
Service thereof. McNeill v. Raleigh, etc., R. Co., 117 N. C. 
642, 23 S. E. 268, and cases there cited. 

Service by Constable—A constable is not such an officer 
as can serve on appellee appellant’s case on appeal. Forte v. 
Boone, 114 N. C. 176, 19 S. E. 632. 

Service by Mail.—Where service of case on appeal is 
made by mail, on the last day on which service could have 
been made, instead of by officer, the failure to promptly 
return the case does not estop respondent to deny the le- 
gality of the service, as, if the case had been promptly re- 
turned, it would have been too late for legal service. Smith 
y. Smith, 119 N. C. 311, 25 S. E. 877. 

Service Where Parties Make Common Cause.—When it 
appears of record that sever.l cases on appeal to the su- 
preme court were consolidated by consent and duly served in 
that form, and the parties made common cause in its prtos- 
ecution, a motion to dismiss made by one of the appellees 
on the ground that appellant had not served the case on him 
individually will be denied. Roper v. National Fire Ins. Co., 
161 N. C. 151, 76 S. E. 869. 


Service by Officer May Be Waived.—The improper service 
of a case on appeal is cured by the appellee’s acceptance of 
the case and filing exceptions thereto, without objection to 
the mode of service, Asheville Woodworking Co. v. South- 
| wick, 119 N. C. 611, 26 S. E. 253. See also Willis v. Atlantic, 
| €tce,, R. Co., 119 N. C. 718, 25 S. E. 790. 

Effect of Failure to Serve Countercase or Exceptions.— 
Where the appellant prepares his statement of case on ap- 
peal and service thereof is accepted by the appellee with- 
in the time allowed by the judge, and is certified by the 
clerk as a part of the record, in the absence of service of 
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exceptions or countercase it is deemed approved by the 
appellee, and will stand in the Supreme Court as the case 
on appeal. Texas Co. v. Beaufort Oil & Fuel Co., 199 N. 
C.. 492; 1547S, es 829: 

Settlement as Curing Failure to Serve Legally.—Failure to 
serve appellant’s case on appeal legally on appellee cannot 
be cured by the judge’s subsequent settlement of the case. 
Forte v. Boone, 114 N. C. 176, 19 S. E. 632. 

Order Allowing Time for Serving Countercase Does Not 
Affect Rule Prescribing Time of Appeal.—An order of the 
superior court enlarging the time for serving statement of 
case on appeal and exceptions thereto or countercase, does 
not affect the rules of court prescribing the term to which 
the appeal must be taken and the time within which the 
appeal must be docketed. State v. Moore, 210 N. C. 459, 
187 S. E. ‘586. 

} B. Time of Service. 


1. In General. 


Strict Compliance Required-—The statutory requirements 
as to making up cases on appeal must be strictly complied 
with except when there is an agreement to extend the time, 
in which case the proceeding must be taken within the time 
so extended. Kerr v. Drake, 128 N. C. 764, 108 S. E. 393. 

Waiver of Time.—A motion to dismiss an appeal, be- 
cause case was not served within time, was fully met by 
statements in supplemental transcript that appellees accepted 
service of notice of appeal, and agreed to extend time for 
serving case, and accepted service of case within extended 
time. Sanford v. Junior Order of United American Me- 
chanics, 176 N. C. 443, 97 S. E. 384. 

Where the appellant in apt time submitted the case 
on appeal to the appellee’s counsel, who declined to sign 
it, but suggested that he would prepare another and get 
the judge to settle the case, and agreed that no advantage 
would be taken of the delay, but failed to prepare a case, 
the appellee waived the code-time and cannot take advan- 
tage of his own negligence. Mott v. Ramsay, 91 N. C. 249. 

Where there is a controversy as to whether the excep- 
tions were served within the time fixed or allowed, or serv- 
ice within such time waived, it is the duty of the trial 
court to find the facts, hear motions and enter appropriate 
orders thereon. State v. Ray, 206 N. C. 736, 737, 175 S. 
Be 109. 

Same—Promise to Accept Service. — Where appellant’s 
counsel telegraphs, within the time appellee is required to 
serve his counter case, that he will, on his return home, ac- 
cept service, he is estopped to claim that the countercase 
was not served in time. Watkins v. Raleigh, etc., R. Co., 116 
N. ¢€ 961, 21 S: EB. 409. 

Same—Acceptance of Service Conditionally.—In accepting 
service of a case on appeal, after time limited by statute, 
it was competent for counsel to add to the indorsement the 
date, and that he did not waive the objection that the case 
was not presented in time. Barrus v. Wilmington, etc., 
Re Co;, 120 Nz ©, 5047 °28..S., Bo 187. 

Same—Necessity for Waiver Appearing of Record.—With- 
in certain limits the parties may by consent waive the time 
of complying with the rules for perfecting an appeal, and 
the supreme court will respect such agreements between 
counsel if they appear upon the record. If such agreement 
does not so appear, the supreme court will adhere to and 
enforce the rules prescribed in the Code. Wade v. New 
Bern, 72 N. C. 498. 


Failure of Sheriff to Take Copy from Post Office.—Where 
appellee mailed his countercase, with fees, to the sheriff of 
the county in which appellant’s counsel resided, and the 
sheriff, in due course of mail, should have received it in 
time to serve, but did not take it from the post office till 
too late, there was. no laches on appellee’s part. Arring- 
ton v. Arrington, 114 N. C. 115, 19 S. E. 145. See also Ar- 
rington v. Arrington, 114 N. C. 113, 19 S. E. 105. 

Agreement Misunderstood. — When counsel misunder- 
stand terms of written agreement as to time of Settling 
case on appeal, and there is reasonable ground for being 
misled thereby, and the case, as served by appellant, is 
lost, the case will be remanded with leave to parties to serve 


case and countercase de novo. Mitchell v. Haggard, 105 
N2-C. 173, 10 S: HE. 856: 
Illness of Counsel.—Illness of counsel is mo excuse tor 


failing to settle the case on appeal in time, where such 
counsel is not the only counsel for appellant, and, even 
if he is, it is the duty of the party to obtain other counsel. 
Tripp v. Somersett, 182 N. C. 767, 108 S. E. 633. 
Negligence of Counse!.—That appellant’s failure to serve 
his case in time was the result of negligence -of his counsel 
was no excuse; his remedy being an action against the 
counsel for damages sustained. Cozart v. Assurance Co.. 
142, ON. Ca. 522)-55-5. &. 411. 

Stenographer Too Busy to Transcribe NoteWhen coun- 


[ 293 ] 


§ 1-282 


sel for appellee consented to an extension of time in 
which to serve case on appeal, the Supreme Court will not 
relieve appellant, on an excuse that stenographer was 
busy and could not transcribe her notes within that time, 
since the stenographer’s notes are not the supreme au- 
thority as to what occurred at the trial. Rogers v. Ashe- 
ville, 182 N. C. 596, 109 S. HB. 865. 

Illness of Reporter.—The preparation and settlement of 
cases on appeal belong to the parties and to the judge of 
the superior court under this and the following section, and 
while a stenographic report of the trial may be of great 
assistance, the stenographic notes of the reporter are not 
conclusive, and the inability of the reporter to transcribe 
his notes due to continued illness does not excuse defend- 
ant from makizg out and serving his statement of case on 
appeal within the time allowed. State v. Wescott, 220 N. 
Ceaso iS. Bed) 507. 

Transcript of Evidence Not Obtained in Time.—It was 
negligence on part of defendant appellants, not to have 
had any arrangement with clerk of court to let them have 
copy of transcript of testimony when filed, and not to have 
requested him to notify them when transcript was filed, 
and to have failed to inquire of him thereafter. Murphy v. 
Carolina Elect. Co., 174 N. C. 782, 93 S. E. 456. 

No Certiorari Until Time is Up.—Where the parties to 
an action have agreed to an extension of time for service of 
case and countercase, that will prevent its being docketed 
in the time prescribed by Supreme Court Rule 5, and 
consequently no case has been yet settled by the trial 
judge, appellant’s motion in the Supreme Court for a writ 
of certiorari will be denied. Waller v. Dudley, 193 N. G; 
354, 137" S.. 149: 

When Appellant Guilty of Laches.——A motion for a cer- 
tiorari will not be considered in the Supreme Court when 
it appears that appellant has been guilty of laches in re- 
spect to serving his case. Peoples Bank, etc.,. Co. v. 
Parks, 191 N. C. 263, 131 S. E. 637. 


2, Computation of Time. 


the judge leaves, and the time 
within which a case on appeal can be served must be 
computed from the day he leaves. Delafield v. Lewis 
Mercer Constr. Co., 115 N. C. 21, 20 S. E. 167. 

The time for service of a case on appeal must be ccm- 
puted from the day of the actual adjournment of the court, 
and not from the last day to which a term of court could 
be extended. Rosenthal v. Roberson, 114 N. C. 594, 19 S. 
E. 667. ; 

An agreement “plaintiff may have thirty days to file 
his case on appeal from adjournment of court, and defend- 
ant thirty days thereafter,” entitled defendant to thirty 
days after service of appellant’s case. Mitchell v. Hag- 
gard, 105 N. C. 173, 10 S. E. 856. 

When Appeal Taken after Adjournment.—When an ap- 
peal is taken at the trial, the case on appeal must be 
served within ten days from adjournment of the court, 
but the appellant has the right to reserve taking his ap- 
peal and enter it within ten days after adjournment of the 
court, in which case he has ten days after entry of the 
appeal to serve the case on appeal. The same applies to 
appeals from judgment taken out of term. Mecke v. Val- 
leytown Mineral Co., 122 N. C. 790, 29 Saehy, 7S): 


When Judgment Becomes Final.—Until the term expires 
there is no final determination of the cause, so that the 
case on appeal need only be filed within fifteen days after 
the end of the term at which judgment is rendered. Tur- 
rentine v. Richmond, etc., R. Co., 92 N. C. 642. 

Time Computed from Judgment.—Where, on judgment 
rendered during the term, it was agreed that entry should 
be made thereafter, the appellant being allowed 90 days 
to complete the appeal, he was entitled to 90 days from 
the judgment, and not from the judgment entry. Caldwell 
Land, etc., Co. v. Chester, 170 N. C. 399, 87 S. E. 111. 

Judgment Rendered during Vacation—Where judgment 
is rendered during vacation by a consent of parties, the 
time in which to appeal is counted from the filing of the 
judgment in the clerk’s office. Caldwell Land, etc., Co. 
v. Chester, 170 N. C. 399, 87 S. E. 111; Fisher v. Fisher, 
164 N, C. 105, 80 S. B.. 395. 

First and Last Day Counted.—Under an agreement ex- 
tending the time as to the service of the case or counter- 
case, in computing the time, the first day allowed in the 
time extended is counted as well as the last, allowing the 
full number of days agreed upon. Board v. Orr, 161 N. C. 
218, 76 S. Ei 693. 


3. Effect of Failure to Serve in Time. 


Appeal Dismissed.—Where the statement was not made 
or served in time, the appeal will be dismissed. Twitty v. 
Logan, 8 N. C. 592. 


The term ends when 
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Service a Nullity—Servicé after the expiration of tha 
time granted is a nullity. Hardee v. Timberlake. 159 N. 
C. 552, 75 S. E. 799; Rosenthal v. Roberson, 114 N. C. 
594, 19 S. E. 667. See Barber v. Justice, 138 N. C. 20, 
50 S. EF. 445. 

Service by the solicitor of exceptions and objections after 
the expiration of ten days renders the service of such ex- 
ceptions and objections nugatory in the absence of an ex- 
tension of time or waiver, and defendant’s statement be- 
comes the statement of case on appeal. State v. Ray, 206 
INS: 736,56 715 woe ete uge 

Same—tTrial Court May Strike Case.—Where a dispute 
arises in a trial court as to whether there has been service 
on appellee of appellant’s case on appeal within the 
statutory time, and the court finds that there has not, it 
may direct appellant’s case to be stricken from the files. 
Hicks: <v..» Westbrook, }121mN.w GC) SSI e28e See e183: 

Agreement to Waive Time.—Where appellant fails to 
prepare a statement of the case in time, the judgment 
should be affirmed, unless the record shows a _ written 
agreement of counsel waiving the lapse of time, or it ap- 
pears that the alleged agreement is oral and disputed, and 
such waiver shown by the affidavit of the appellee. Twitty 
Ni eibxoyaehsiy. Shy INE (OS Sle 

The statute has fixed the time for the settlement of 
cases on appeal, and this should be strictly observed, un- 
less there is a mutual agreement which is either in writing 
or admitted. Tripp v. Somersett, 182 N. C. 767, 108 S. 
E. 633. As to sufficiency of waiver, see Graham vy. Edwards, 
114 NG Cr 228; 1 19 aoe en 1505 

Oral Agreement to Extend Time.—A parol agreement to 
waive an oral agreement made between the parties as to 
the time of serving a counter case to an appeal will not 
be considered by the Supreme Court if denied. Board vy. 
Orr, 161 0N = Gr 2185 766 it O95; 

Where the appellant alleges in an affidavit, or duly ver- 
ified statement, that there was an agreement for an ex- 
tension of time and this affidavit is not disputed by the 
oath of the appellee, a certiorari, upon proper application, 
will issue if the court deems it proper. Justice v. Boone 
ForkisLumber tCo., “18h Not Ch 39059 1074 Se ye 232. 

When Exceptions Returned Alone.—An appellant cannot 
complain that his original statement of case on appeal was 
not returned to him within ten days, when in fact the ap- 
pellee’s exceptions thereto were duly filed with him within 
a i days. McDaniel v. Scurlock, 115 N. C. 295, 20 S. 

Failure to Serve Objections in Time.—An appellant has 
a right to disregard an objection to the case on appeal 
not served on him within ten days. Cummings y. Hoff | 
man, 113 N. C. 267, 18 S. E. 170. 


VI. RELIEF GRANTED. : 


When no Case on Appeal.—An appeal will not be dis- 
missed simply because there is no case on appeal before . 
the Supreme Court, but the judgment will be affirmed, © 
unless error appears on the face of the record proper: 
Hamilton v. Icard, 112 N. C. 589, 17 S. E. 519; Cummings | 
vo cHofiman, 2137 IN.WC.; 267,- 18:9. °E. 170: 

When Judgment Affirmed.—Where there is no case on 
appeal, and no error on the face of the record proper, the 
judgment will be affirmed. Table Rock Lumber Co. v. 
Branch, 150 N. C. 110, 63 S. E. 171; State v. Foster, 110 
N. C:'510, 14 S. E. 966. an 

Where there is no “case agreed’? on appeal and none 
“settled” by the judge, and no error upon the face of the 
record proper, the judgment must be affirmed. 
ve Asheville;) 138 NyeCiy 4825050RS,, 69°53) 

The absence of a case on appeal does not entitle appellee 
to a dismissal. Hicks v. Westbrook, 121 N. C. 131, 28 
S. E. 188. Rosenthal v. Roberson, 114 N. C. 594 19 S) 
E667. ‘ ; 

See Royster v. Burwell, 90 N. C. 24, where it was held 
that ee ae will be dismissed where there is no state- 
ment of the case and no bond with pro justi i 
within the time allowed by law. Se ai as 

Case Affirmed in Absence of Exception.—In the absence of 
exceptions in the record as a basis for the assignments of 
error, appellee’s motion to affirm must be allowed. Boyer 
v. Jarrell, 180 N. C. 479, 105 S. E. 9. ; 


: In Absence of Motion to Affirm.—Where a 
is required, but none is filed, respondents’ pacar Pa 
motion to affirm, and not to dismiss the appeal, since, if 
the motion to affirm is not made, it is the duty of ‘the 
court of its own motion to inspect the record proper for 
errors appearing on the face thereof. Wallace vy. Salis- 
ng ore pears _ 713; Hicks v. Westbrook, 121 
a Kes eos ; Barr i ilmi | 
Co, ii NEC. 4.5 Ei wo ee ae 
Appeal Not Dismissed for Absence of Statement of Fac 


Cressler 
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—An appeal will not be dismissed for failure to furnish a 
statement of facts signed by the judge or by both counsel, 
as required by rule, where everything necessary to a con- 
sideration of the case appears from the record. Clark v. 
Peebles, 120 N. C. 31, 26 S. E. 924. 

Oath of Counsel—A motion to dismiss an appeal be- 
cause it does not appear that a case had been made and 
served as prescribed by the code will not be granted when 
an opposing counsel states on oath, in this court, that 
all the requirements of the code were complied with in the 
court below. Kirk vy. Barnhart, 74 N. C. 653. 

Appeal a Nullity—Where a case on appeal is signed only 
by appellant’s counsel, and it does not appear that it was 
served on appellee, it must be treated as a nullity; but 
the appeal will not be dismissed on that ground, since 
there may be errors on the face of the record proper. 
Walker v. Scott, 102 N. C. 487, 9 S. E. 488; Howell v. 
Jones, 109 N. C. 102, 13 S. E. 889. 

When New Trial Granted.—Where appellant has been 
guilty of no laches or fraud and the trial judge certifies, 
after an appeal, that his notes of the trial have been lost, 
that he is unwilling to trust to memory to set forth the 
evidence in detail, as should be done in fairness to both 
parties, and requests that a new trial be ordered, a new 
trial will be granted. McGowan v. Harris, 120 N. C. 139, 
26 S. E. 690. Ritter v. Grimm, 114 N. C. 373, 19 S. E. 239. 

A new trial will be granted, when, from no default of 
the appellant, no assignment of errors accompanies the 
record, and the omission can not be supplied by reason of 


the retirement from office of the presiding judge. Nichols 
y. Dunning, 91 N. C. 4, 6. 
But a new triai will not be granted where it appears 


that the papers constituting the record of a case in the 
court below were carried off by the judge and mislaid, 
and the judge has gone out of office. The appellant should 
first make an effort to have the papers returned to the 
court below, for until the filing of a transcript of the re- 
cord here, the application for a new trial cannot be enter- 
tained. Nichols v. Dunning, 91 N. C. 4. 

Certiorari to Bring up Case for Review Denied.—State v. 
Angel, 194 N. C. 715, 140 S. E. 727; Womble v. Moncure Mill, 
etc., Co., 194 N. C. 577, 140 S. E. 230. 


§ 1-283. Settlement of case on appeal.—lI{ the 
case on appeal is returned by the respondent with 
objections as prescribed, the appellant shall im- 
mediately request the judge to fix a time and 
place for settling the case befcre him. If the 
appellant delays longer than fifteen days after the 
‘respondent serves his countercase, or exceptions, 
‘to request the judge to settle the case on appeal, 
and delays for such pericd to mail the case and 
countercase or exceptions to the judge, then the 
exceptions filed by the respondent shall be al- 
lowed, or the countercase served by him shall 
constitute the.case on appeal; but the time may 
‘be extended by agreement. 


The judge shall forthwith notify the attorneys 
of the parties to appear before him for that pur- 
pose at a certain time and place, witiin the ju- 
dicial district, which time shall not be more than 
‘twenty days from the receipt of the request. At 
the time and place stated, the judge shall settle 
and sign the case, and deliver a copy to the at- 
torney of each party, or, if the attorneys are not 
present, file a copy in the office of the clerk of 
the court. If the judge has left the district be- 
fore the notice of disagreement, he may settle the 
case without returning to the district. 

In settling the case, the written instructions 
signed by the judge, and the written request for 
instructions signed by the counsel, and the writ- 
ten exceptions, are deemed conclusive as to what 
these instructions, requests, and exceptions were. 
If a copy of the case settled was delivered to the 
appellant, he shall within five days thereafter file 
it with the clerk, and if he fails to do so, the re- 
spondent may file his copy. 

The judge shall settle tne case on appeal with- 
in sixty days after the termination of a special 
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term or after the courts of the districts have 
ended, and if the judge in the meantime has gone 
out of office, he shall settle the case as if he were 
still in office. Any judge failing to comply with 
this section is liable to a penalty of five hundred 
dollars, for the use of anv person who sues for it. 
CReversh 59a Codes! 5505'CeC Pi s.-301s 1889; 
c. 161; 1907, c. 312; C. S, 644.) 


Cross Reference.—As to contents of case on appeal, 
§ 1-282 and annotations thereunder. 

Intent of Section.—Appellants are too often prone to for- 
get that appellees have rights. The intent of this section 
is to safeguard them. Board v. Chapman, 151 N. C. 
B27 66 Sy EB. e2ak: 

When Settlement Necessary.—It is necessary that the 
trial judge settle the case on appeal when the parties da 
not agree. Queen vy. Snowbird Valley R. Co., 161 N. C. 
BAP 76 (Soe 682; 

Appellant Must Request Notice. — An appellant cannot 
complain that he was not notified of the time and place of 
settlement of the case when he did not request to be soa 
notified. State v. Williams, 109 N. C. 846, 13 S. FE. 880; 
Walker v. Scott, 106 N. C. 56, 11 S. E. 364. 

When Appellant Fails to Request Settlement.—Upon the 
service of a countercase on appeal it is the duty of the 
appellant to immediately request the judge to appoint a 
time and place to settle the case, and upon his failure to 
do so the case of the appellee becomes the case on appeal. 
Burlingham v. Canady, 156 N. C. 177, 72 S. E. 324; Booth 
Vip Ratelitte mts Ny acer 6, 12 59. Fy 12: 

Same—Case May Be Remanded.—Where an appellant, 
after exceptions filed to his ‘‘case on appeal,’ fails ta 
apply to the judge to settle the case, this court may con- 
sider the appellant’s “statement” and the appellee’s ex- 
ceptions as the case on appeal, or in case of any com- 
plications, the case will be remanded in order that the 
judge may settle the case. McDaniel v. Scurlock, 115 N. 
Cen 205:" 200 Sal E451. 

Same—Judgment Affirmed.—A judgment will be affirmed, 
on error being assigned on the record, where the statement 
has been returned with objections, and appellant has failed 
to apply to the court below to settle the case. Kirkman 
v. Dixon, 66 N. C. 406. 

Where appellant, after a failure to agree on the case on 
appeal, does not “immediately” request the trial judge ta 
settle the same, but delays for several weeks, and in the 
meantime the judge dies, and no excuse is shown for the 
appellant’s laches, the judgment below will be affirmed. 
Heath v. Lancaster, 116 N. C. 69, 20 S. E. 962, 


Same—Excuse Shown.—Where appellant’s failure to send 
appellee’s countercase to the judge to settle was caused by 
his bona fide contention that it was served too late, the 
case will be remanded for settlement. Arrington v. Ar- 
rington,, 114 IN. (CG) 115; 19S.) m. 145; 

Time Limitation.—The effect of the time limitation in this 
section is to substitute “fifteen days” in lieu of “‘immedi- 
ately” as the time in which appellant, after receipt of re- 
spondent’s exceptions or countercase, can make his request 
of the judge. Chozen Confections v. Johnson, 220 N. C. 432, 
434,.17 S. EB. (2d) 505, citing Chauncey v. Chauncey, 153 N. 
Cc. 12) 68: Si E, 906: 

When Statements Not Submitted to Judge—When coun- 
sel disagree as to the statement of the case on appeal, and 
instead of submitting the two variant statements to the 
judge, they are both sent to the Supreme Court, that 
court will not dismiss the appeal, but will presume that the 
appellant agrees to the amendments contained in the case 
of the appellee, which will be taken as the case on appeal. 
Owens v. Phelps, 92 N. C. 231. 


Appellant’s Duty When Case Settled.—It is required of 
the appellant to redraft the case on appeal when the judge 
in settling it has modified his case by adopting portions of 
the exceptions or countercase of the appellee, etc., and 
have the judge to sign the case so redrafted and incorporate 
it in the record. Waller v. Dudley, 193 N. C. 749, 138 
Seb) Ace: 

Same—When Appellant Fails 
after the court had adopted “appellant’s case as amended 
by appellee’s exceptions,’ appellant submitted the record in 
that shape without redrafting and incorporating the amend- 
ments and having the same signed by the trial judge there 
was no ‘case settled.” Gaither v. Carpenter, 143 N. C. 
ZAO 55° S29 B* 625; "State v. King, 119 N: (€ 910; 26 S. 
By 261; 

Duty of Judge.—If counsel agree, the judge has nothing 
to do with making up the ‘case on appeal’; but when 
they differ, he sets a time and place for settling the case, 


set 


in This Regard.—Where, 
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after notice that counsel of both parties may appear be- 
fore him. He then “settles” the case. In so doing he does 
not merely adjust the differences between the two cases, 
but may disregard both cases, and should do so, if he finds 
that the facts of the trial were different. Slocumb v. Con- 
struction Co., 142 N. C. 349, 55 S. E. 196; State v. Gooch, 
94 N. C. 982. 

Upon exception, when the appellant has set out the evi- 
dence in narrative form, it is the duty of the trial judge 
to supervise and correct it, where correction is required. 
Thompson v. Williams, 175 N. C. 696, 95 S. E. 100. 

Where appellant serves his statement of case on appeal 
and appellee returns same with objections and appellant re- 
quests the judge to fix a time and place for settling the 


case, all within the time allowed by the court or by stat-~ 


ute, it is the duty of the judge to settle the case on ap- 
peal and the judge may not strike appellant’s statement 
of case on appeal from the record upon appellee’s motion 
on the ground that appellant’s statement of case was in- 
sufficient to meet the requirements of this section and the 
rules of practice of the court. Chozen Confections v. John- 
SomecculeNs, Cz 432, 17S... Hw (2d) e205: 

Judge’s Action Conclusive.—The action of the Judge in 
settling the case on appeal, when the parties cannot agree, 
is final, and cannot be reviewed by the Supreme Court. 
State v. Gooch, 94 N. C. 982. 

Where the trial judge has certified that the parties have 
been anable to agree upon the case on appeal, and that he 
has settled the case on appeal, it is binding upon the Su- 
preme Court and it will not be dismissed on the ground that 
no case on appeal had been stated and settled, Thompson 
v. Williams, 175. N.C. 696,795. Sa 00: Z 

Statement in Record Considered True.—Any statement in 
the record is taken as true, and the Supreme Court will 
act on it, until it shall be modified in some proper way by 
the judge who made it. McCoy v. Lassiter, 94 N. C. 131. 

Conflict between Record and Case.—Where the ‘“‘case”’ 
on appeal prepared by counsel conflicts with a record state- 
ment of a fact found by the judge, the latter must control. 
Blair v. Coakley, 136 N. C. 405, 48 S. E. 804. 

Making and Filing Agreed Case.—The case stated by the 
judge, having been filed with the transcript of the record, 
and treated by the parties and the court as a part of it, 
though not so certified, can not be displaced by another 
paper, purporting to be a case agreed on, signed by the 
counsel. Walton v. McKesson, 101 N. C. 428, 7 S. E. 566. 


Supplemental. Statement.—The appellate court will not 
consider assignments of error filed as a “‘supplemental state- 
ment,” which the court below declined to make a part of 
the case settled for appeal. Rodman y. Harvey, 102 N. C. 
ease wee: 

Case Not Signed by Judge.—Where the case as settled 
by the trial judge is not signed by him, and there is no 
agreed statement of the case, the record contains no proper 
statement of the case on appeal. Ingram v. Yadkin River 
Power Cor, “18l EN. ©) 1359; 107° S. E. 209: 

Right of Judge to Make Stenographer’s Notes Part of 
Record.—While a stenographer’s notes are material for the 
consultation of the trial judge in making up the case, he 
may not send them up as a part of the record of his own 
motion. Green v. Dunn, 162 N. C. 340, 78 S. KE. 211. 

Failure of Judge to Settle Case.—Where appellant’s timely 
request, for settlement of his case on appeal is denied, he is 
entitled to certiorari to procure settlement. Chauncey v. 
Chauncey, 153 N. C. 12, 68 S. E. 906. 

The remedy for a refusal to settle a case on appeal, when 
judgment has been entered by consent, is a motion to set 
aside the judgment. King v. Taylor, 188 N. C. 450, 124 S. 
ieesole 

Where the trial court at the time and place fixed for 
settlement of case on appeal fails to settle the case and er- 
roneously grants appellee’s motion that appellant’s case 
should be struck from the record, the supreme court will 
grant appellant’s motion for certiorari to the end that the 
judge, after notice, may settle the case as provided in 
this section, since appellant’s failure to perfect the appeal 
is due to error of the court and not to any fault or neg- 
lect of appellant or his agent. Chozen Confections v. 
Johnson, 220 N. C. 432, 434, 17 S. E. (2d) 505. 


Failure to Send up Correct Statement.—The failure of a 
judge to send up a correct statement is not sufficient ground 
for mandamus, but the mistake may be corrected by cer- 
tiorari. McDaniel v. King, 89 N. C. 29. 


Prerequisites for Application for Certiorari—If for any 
reason the judge fails to settle the case on appeal, in time 
for the appeal to be docketed in the supreme court, the 
appellant must bring up the record in its imperfect state 
and have it docketed, and then move for the proper orders 
to get the case on appeal’ before the Supreme Court. Way- 
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nesville Transp. Co. v. Waynesville Lbr. Co., 168 N. C. 60, 
84 S. E. 54. 

Laches of Appellant.—An application for a certiorari to a 
judge to settle a case on appeal, made seven months after 
the appeal was taken, will be denied in the absence of an 
affidavit to negative laches. Peebles v. Braswell, 107 N. 
C. 68, 12 S. E. 44. A delay of two months, without excuse, 
is too long. Stroud v. Western, U. Tel. Co., 133 N. C. 253, 
Ne See 1 SL 

Delay of Appellee’s Counsel.—Where appellant in apt time 
submitted the case on appeal to appellee, who declined to sign 
it, but suggested that he would prepare another, and get the 
judge to settle the case, and promised that no advantage 
should be taken, it was held, that he was bound by his 
promise. Mott v. Ramsay, 91 N. C. 249. 

Authority of Judge after Settling Case—Having “set- 
tled’’ the case, at the time and place of which counsel had 
notice, the judge is functus officio unless, by agreement of 
parties, or by certiorari from supreme court upon proof of 
his readiness to make correction, opportunity is given him 
of correcting such errors as have occurred by inadvertence, 
mistake, misapprehension and the like. Slocumb vy. Con- 
struction Co.,, 142 IN. (Cin349)) 55) Sb. 196. 

Authority of Supreme Court Over Settled Case.—The su- 
preme court has no power to amend a settled case. Walker 
v. Scott, 102 N. C. 487, 9 S. E. 488. 

Authority of Clerk.—The clerk has no authority to find 
the fact of such delay as provided by this section, nor to 
settle the case on appeal upon the admission of such fact, 
it being required that the case on appeal in such instance 
be settled in an approved manner by agreement of counsel 
or by the judge. Weaver v. Hampton, 206 N. C. 741, 175 
Sh Jae) AO 

Modification of Settled Case.—Where it is made to ap- 
pear to the supreme court by proper evidence, that the 
Judge has made an omission or mistake in the settlement of © 
the case on appeal, the Supreme Court will give him an op- 
portunity to correct it, or to modify an inaccurate state- 
ment. State v. Gooch, 94 N. C. 982. 

It is only when the trial judge has settled the case on ap- — 
peal, in the exercise of his proper jurisdiction, that the Su- — 
preme Court. upon affidavit of error therein, and a letter | 
from the judge that he wishes to make the correction, will 
give him such opportunity. Barber v. Justice, 138 N. C. © 
20, 50 S. E. 445. | 

A judge can not resettle a case on appeal; he can only © 
correct such errors as have resulted from inadvertence, mis- : 
take, misapprehension, or the like. Boyer v. Teague, 106 
IN KGg cya hee TDS SEL 

Judge’s Duty in Modifying Case.—Where a certiorari is 
ordered to correct a case on appeal, the trial judge should © 
be given an opportunity to consider the case with refer- — 
ence to the corrections, and counsel should be present at the 
settlement thereof. Cameron v. Power Co., 137 N. C. 99, 
49 S. E. 76. ' 

Place of Settlement.—The requirement that the place ap- 
pointed for the settlement of the case on appeal shall be 
within the district, if the judge has not left, is mandatory. 
Cameron v. Power Co., 137 N. C. 99, 49 S. E. 76. 

An appeal will not be dismissed because the statement of 
the Judge below was made out of the district in which the 
suit was tried, unless the record shows that the appellee 
demanded to be present and that by reason of his absence he 

especially when the error consists in the — 
a 


was ‘prejudiced, 
rejection of material and competent evidence. 
v. Williams, 66 N. C. 141. 

The trial judge has no absolute authority to settle a case 
on appeal outside of the county or district in which it was 
tried, except by agreement of the parties, or when the coun- 
tercase or exception had been served, respectively, within 
the time prescribed by the statute. State v. Humphrey, 186 
ING Ge 5885-120) Sr ee , 

Effect of Absence of Judge from District——The absence of 
the judge from the district does not dispense with the re- 
quirements that he should settle the case on appeal upon 
disagreement of counsel. Owens v. Phelps, 92 N. C. 231. 
When he has so left he may settle case upon notice with-— 
out returning to the district. Cameron v. Power Co., 137 
N:> Ce 3995) 49" 50) BS 76; [ 

While it is provided by this section that when the judge 
from whose ruling appeal is taken to supreme court, has © 
left the district before notice of disagreement as to case 
on appeal, he may settle the case on appeal without re 
turning to the district, he has no authority to do more, , 
except by consent. White Way Laundry v. Underwood, 
2 Ne WG) 52: 1545160 Soc. (Cad) 203. ‘ 

Case May Be Settled After Expiration of Sixty Days— 
Although the failure of the Judge to settle a case on appeal 
within sixty days after the courts of the district closed, 
might subject him to a civil action for the penalty prescribed | 
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in the statute, he may, after that time, make up the case. 
State v. Williams, 109 N. C. 846, 13 S. E. 880. 

Retirement of Judge.—The mere fact that a judge who 
tried a cause has gone out of office will not prevent his 
settling the case on appeal. Ritter v. Grimm, 114 N. C. 
7a. 19 -S. ER. 239. 

Where the Judge who presided at a trial goes out of the 
office without making up a case of appeal, and the ap- 
pellant is in no default, a new trial will be awarded. Sim- 
onton v. Simonton, 80 N. C. 7. 

Illness of Judge.—Where the judge is unable to settle the 
case on appeal on account of sickness and appellee, to ex- 
pedite matters, agrees to a new trial, and it appears that 
the judge will not be able td settle the case within a rea- 
sonable time, a new trial will be granted even though ap- 
pellant opposes one. Turner v. Southern Gas Improv. Co., 
ipl. ©. 750, 87S. EB. 970. 

Impossible to Settle Case on Appeal.—Where it appeared 
by affidavits that the statement of a case upon appeal had 
been lost by no fault of the attorneys for appellant, and that, 
by reason of lapse of time, the judge had forgotten the excep- 
tions, and a new case could not be prepared, a new trial 
will be granted. Board v. Old Dominion Steamship Co., 98 
N. C. 163, 3 S. E. 505; Isler v. Haddock, 72 N. C. 119; Ad- 
ams v. Reeves, 74 N. C. 106. 


Affirmance.—On appeal from conviction of a capital crime, 
the “case on appeal’? was served on the solicitor and then 
filed in the supreme court without agreement of the so- 
licitor or settlement by the judge, before expiration of the 
time allowed for filing exceptions or countercase, under this 
and § 1-282, and before the lapse of sufficient time for it 
to have been deemed approved under § 1-282. Assignments 
of error were attached to the ‘‘case on appeal’ but were not 
supported by exceptions. The supreme court considered the 
“case on appeal’ as ‘“‘deemed approved” at the time of hear- 
ing the appeal, and considered the assignments of error, 
since the life of defendant is involved. Held: The assign- 
ments of error being without merit, and the case appear- 

ving to have been tried in strict conformity to the law ap- 

pertaining to the evidence and the charge, the attorney- 
general’s motion to affirm is allowed. State v. Parnell, 214 
™. C. 467, 199 S. E. 601. 

Applied in Messick v. Hickory, 211 N. C. 531, 191 S. E. 43. 

Cited in State v. Angel, 194 N. C. 715, 140 S. E. 727; 
Metropolitan Life Insurance Company v. Boddie, 196 N. 
C. 666, 667, 146 S. E. 598; Penland v. French Broad Hos- 
pital, 199 N. C. 314, 317, 154 S. E. 406; McMahan v. South- 
mene. Co., 203. N. C. 805, 167 .S. E...225. 


§ 1-284. Clerk to prepare transcript—The clerk 
on receiving a copy of the case settled, as re- 
quired. in the preceding sections, shall make a 
copy of the judgment roll and of the case, and 
within twenty days transmit the same, duly cer- 
tified, to the clerk of the supreme court. The 
clerk, except in cases where parties are allowed to 
appeal without giving an undertaking on appeal, 
shall not be required to make the copy of the 
record in the case for the supreme court until the 
appellant has given the undertaking on appeal or 
made the deposit required. (Rev., s. 592; Code, 
ma51; 1889, c. 135; C. C. P., s. 302; C. S. 645.) 


I. Editor’s Note. 
II. General Considerations. 
Ill. Contents of Transcript. 
IV. Effect on Appeal of Improper Transcript. 
A. When Appeal Remanded. 
B. When Appeal Dismissed. 


Cross References. 


As to the distinction between the record and the case 
on appeal and the requisites of the latter, see § 1-282 and 
annotations thereunder. As to the settlement of case on 
appeal, see § 1-283. As to the jurisdiction acquired by the 
supreme court, see § 7-10 et seq. 


I. EDITOR’S NOTE. 


The transcript of record is necessary to give the Supreme 
Court jurisdiction of the case. The transcript is prepared 
by the clerk of the court, but it is the appellant’s duty to 
see that this is properly done. The appellant should comply 
with the rules of the Supreme Court in regard to the trans- 
cript. The penalty for a failure to so comply is the dismis- 
sal of the appeal. For regulations as to the arrangement 
of matter in the transcript, see Supreme Court Rule 19; as to 
printing, see Supreme Court Rule 22, 23 and 24. See also 
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Supreme Court Rule 5 in regard to docketing the tran- 
script. 
II. GENERAL CONSIDERATIONS. 
Section is Directory.—This section is directory merely, 


and where a party has duly perfected his appeal, and 
tendered the necessary fees, the clerk must forthwith trans- 
mit a transcript of.the record, notwithstanding the at- 
torneys have not settled a case. Russell v. Davis, 99 N. C. 
115, SSP essa 

Matter Not Contained in Transcript.—The Supreme Court 
will not consider matters not contained in the transcript 
of the record on appeal. Presnell v. Garrison, 122 N. C. 
595, 29 S. E. 839: 

How Transcript Drawn.—The transcript of record on ap- 
peal should be drawn in accordance with Eaton’s Forms. 
State v. Butts, 91 N. C. 524. 

Original Papers.—The requirement that appellant file a 
transcript on appeal is not complied with by filing the 
original papers from the court below. Lindsey v. Knights 
of Honor, 172 N. C. 818, 90 S. E. 1013. Emmons v. Mc- 
Kesson, 58 N. C. 92, 

Duty to Transmit.—On the taking of an appeal, the 
cord should be transmitted to the appellate court, and 
appeal docketed, whether the statement of the case on 
peal is settled or not. Owens v. Phelps, 91 N. C. 

When Appeal Not Properly Constituted—Where an ap- 
peal is not prosecuted according to law, the appellee has 
the right to have a transcript of the record sent up, or a 
certificate of the clerk that an appeal was taken, and the 
case docketed and the appeal dismissed. Cross v. Williams, 
91 N. C. 496. 

Costs of Irrelevant Matter.—The costs of unnecessary and 
irrelevant matter, accompanying a transcript, in regard to 
which no exception is taken below, will be taxed against the 
appellant, whether he succeeds or not. Clayton v. Johnson, 
SZUINE (C2423. 

Commission of Evidence and Charge.—The evidence and 
the charge of the court are properly omitted from the ap- 
peal record where there is no exception involving the same. 
Parker v. Southern Exp. Co., 132 N. C. 128, 43 S. E. 603. 


Contradictory Records.—Where two transcripts are sent, 
contradictory to each other, and the parties do not agree 
which is correct, the court will direct the proper officer to 
attend with the original record. State v. Reid, 18 N. C. 377. 

Failure to Tender Required Fees.—Failure of the clerk of 
the court below to send up a transcript after the case on 
appeal had becn filed by appellant in his office does not 
excuse appellant’s failure to file the transcript or the case 
on appeal where he does not show that he has tendered 
the required fees and is otherwise free from laches. Critz 
We SpaLwer ml? iiNo Carcso rn 26 oan br sO5: 


Stenographer’s Notes.—A statute authorizing the employ- 
ment of an official stenographer and providing that the 
stenographer’s notes shall be typewritten, and filed with 
the clerk of said court, and become a part of the records, 
does not make those notes a part of the record proper on 
appeal, or of the case on appeal. Cressler v. Asheville, 
138) No 482051) Sir 258. 

Bill of Exceptions Unnecessary.—Errors apparent on the 
record may be reviewed though there is no bill of excep- 
tions. Cape Fear, etc., R. Co. v. Stewart, 132 N. C. 248, 
43 S. E. 638. 


Demurrer.—A demurrer and the action of the court thereon 
are part of the record, and no bill of exceptions or case 
is necessary. Chamblee v. Baker, 95 N. C. 98. 

Refusal to Sign Judgment.—The fact that a form of judg- 
ment offered by plaintiff, and which the court declined to 
sign, recited that plaintiff was refused leave to take a 
nonsuit as to certain defendants, did not make such recital 
a part of the record; it not being stated in the case by 
the judge, and nowhere appearing in the record proper. 
Tennessee River Land, etc., Co. v. Butler, 134 N. C.. 50, 
45. S$. Bn/956. ; 


Binding Effect of Record.—The Supreme Court is bound 
by the record, even though it seems improbable that it can 
be true. Davidson v. Southern R. Co., 156 N. C. 578, 72 
S. E. 622; McDaniel v. King, 89 N. C. 29, 30. 

Amendment of Record.—The appellate court has no au- 


re- 
the 
ap- 
253. 


thority to allow an amendment of the record. Neal v. 
Cowles, 71 N. C. 266. 
Showing Additional Facts.—Where the findings of fact 


made the basis of a judgment denying a motion for vaca- 
tion of a judgment are not in the record, the record can not 
be amended so as to show the facts on the request of a 
single party. Smith v. Whitten, 117 N. C. 389, 390, 23 S. 
E. 320. 

How Errors in Record Corrected.—Errors in the record 
should be corrected by means of certiorari, and not by hav- 
ing the amendment made by, the clerk below while the ° 
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transcript is on file in the appellate court. State v. 
Jackson, 112 N. C. 849, 16 S. E. 906. 

Response to Issue.—An appeal will not be dismissed be- 
cause the response to the issue was omitted in printing the 
record, where the omission was palpably a printer’s error; 
the response being recited and printed in the judgment. 
Baker v. Hobgood, 126 N. C. 149, 35 S. E. 253. 

Failure of Judge to Return Papers.—Where the trial 
judge takes the papers and does not return them in time 
for the seasonable preparation of appellant’s transcript, a 
dismissal for failure to file will be vacated, and a certiorari 
issued to bring up the appeal. Seay v. Yarborough, 94 N. 
C. 291; Roulhac v. Miller, 89 N. C. 190. 

Proper Transcript Obtainable.—An appeal will not be dis- 
missed because the clerk of the lower court fails to transmit 
a proper transcript, especially when a proper transcript is 
obtainable before the case will stand for argument. Bryan 
v. Moring,' 99 N. C. 16, 5 S. E. 739. 

Cited in Carter v. Bryant, 199 N. C. 704, 706, 1554.9. Ey. 
602. 

III. CONTENTS OF TRANSCRIPT. 

Transcript Essential—Before the Supreme Court will 
entertain an appeal the appellant must cause to be properly 
filed and docketed therein a duly certified transcript of 
the record of the action in the court where the judgment 
sought to be reviewed was rendered. State v. Preston, 104 
DUR OS ARE UAE EACH e MOAINEE § 

In General.—It must appear in the record, with reasonable 
certainty, that a court was held by a judge authorized by 
law to hold it, and at the place and time prescribed by 
law. In all cases. it must appear that the court had ju- 
risdiction of the parties and of the subject matter; and so 
much, not more, of the record in every case, ought to be 
sent up as will properly present the exceptions taken, that 
is, as will show that they were taken, the rulings of the 
court to which they apply, and how they bear upon the 
action. The Supreme Court must be able to see that a 
court was held and that the action was properly constituted 
before it. This requirement is not a mere matter of form 
that may be dispensed with. It is an essential part of 
procedure in every action. And however informal a rec- 
ord may be, these essential requisites must appear init; 
else the court cannot proceed to examine the alleged errors, 
and decide the questions of law sought to be presented. 
State v. Butts, 91 N. C. 524. 

In order fo: the Supreme Court to acquire jurisdiction, it 
must appear in the transcript of the record that an action 
was instituted, that proceedings were had and a judgment 
rendered from which an appeal could be taken, and that 
an appeal was taken from such judgment. Spence v. Tap- 
scott, 92. N. G275/6, 577. 

And that the action was properly constituted in the court 
below. Markham v. Hicks & Co., 90 N. C. 1. 

Only encugh of the record should be included to show 
that the case is properly constituted; and this, with the 
summons, pleadings, verdict, and judgment, and the case 
on appeal setting out so much of the proceedings at the 
trial as will throw light upon the exceptions taken, is all 
that is necessary. Sigman v. Railroad Co., 135 N. Ce wloL, 
47; Si: 420. 

Jurisdiction of Action.—It is the appeal that puts the 
Supreme Court in relation with the case in the court below, 
and that court in respect to the judgment appealed from; 
and the Supreme Court must be able to see, from the 
record, the relation thus established. Moore vy. Vanderburg, 
OOM Cs 10. 

Essential Part of Record.—The transcript or record on 
appeal consists of the record proper (that is, summons, plead- 
ings, and judgment) and the case on appeal, which is the 
exceptions taken, and such of the evidence, charge, prayers 
and other matters occurring at the trial as are necessary 
to present the matters excepted to for review. Cressler v. 
Asheville, 138 N. C. 482, 51 S. E. 53. 

Taking of Appeal.—Where the record on appeal does not 
show that any appeal was taken, the appellate court has 
no jurisdiction. Randleman Mfg. Co. v. Simmons, 97, N 
C. 99, 1 S. E. 923; Howell v. Jones, 109 N. C. 102, 13 
Sa Be esas 

Authority of Court or Judge.—Every transcript or record, 
to be authoritative must set forth before what person or 
persons the proceedings were had, or by whose authority 
the record was made, so that it may appear that such 
proceedings were not coram non judice. Howell v. Ray, 
83 Nw wG.. 558; 

A transcript on appeal, which contains a copy of a com- 
mission to a judge other than the one regularly designated 
by statute, to hold a term in the county whence it comes, 
and of a judgment certified to have been signed by him, does 
not show, “with reasonable certainty, that a court was held 
by a judge authorized by law to hold it, and at the time 
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and place prescribed by law,” and hence it is insufficient. 
Jones v. Hoggard, 107 N. C. 349, 12 S. E. 286. 

Opening of Court.—The record on appeal from the superior 
court of a county is fatally defective if it does not show 
that a superior court was opened and held for such county 
= High v. Carolina Cent. R. Co., 112 N. C. 385, 17 

: = ne. 

When the transcript does not show that any court was 
held, or that any judge was present or gave judgment, 
it is so defective that the Suprenre Court has no jurisdic- 
tion to act upon it. Broadfoot v. McKeithan, 92 N. C. 561. 

Jurisdiction of Parties—The transcript is imperfect if it 
does not appear therefrom, with reasonable certainty, that 
the court was duly held, and that it had obtained jurisdic- 
tion of the parties by service or waiver of process. Daniel 
v. Rogers, 95 N. C. 134; Jones v. Hoggard, 107 N. C. 349, 
IZES;, dy. 200: 

Agreed Case.—Where a matter is before the Supreme 
Court on a case agreed, the whole of that paper is an es- 
sential part of the record, Upper Appomattox Co. v. 
Buftaloe;: 121 IN C437; 927 8S Ba 999: 

Incidental Matters.—Entries of continuances, and _ other 
docket entries, interlocutory judgments, and incidental mat- 
ters, such as judgments nisi against witnesses, as well as 
the evidence, prayers for instructions, and charge of the 
court, are not part of the record on appeal unless there is 
some exception presenting them for review. Cressler v. Ashe- 
ville, 138 IN: €. 482; 51 $. H. 53: 

Second Appeal.—On second appeal, the formal recitals and 
the proceedings subsequent to the filing of the opinion on 
reversal and the exceptions only need appear in the record. 
Simmons v. Allison, 119 N. C. 556, 26 S. E. 171. Smith v. Mil- . 
ler, 155 N. C. 247, 71 S. E. 355. 

Special Orders as to Contents.—The clerk of the superior 

court, in sending up the transcript to the Supreme Court, 
should be guided solely by the order of the superior judge, 
and should send no other papers than those directed. Clark 
v. Saco-Pettee Mach. Works, 150 N. C.: 88, 63 S. E. 153. 
; Appeals from Interlocutory Judgments.—Upon appeals from 
interlocutory judgments nothing should be certified except 
so much of the case below as is necessary to present the 
point to be reviewed. Smith vy. Collier, 20 N. C. 60. 


IV. EFFECT ON APPEAL OF IMPROPER TRAN- 
SCRIPT. 


A. When Appeal Remanded. 


Imperfect Transcript.—Where the transcript of the record 
sent to the supreme court is imperfect, the appeal will not 
be dismissed, but the papers will be remanded, in order that 
a proper transcript may be sent up. 

Be Ute y p. Spence v. Tapscott, 

Fragmentary Record.—Where the transcript did not con- 
tain the record, and it was ordered sent up on certiorari, to 
which the clerk returned fragmentary parts of the record, 
certifying that these were all he could by diligent search 
find, it was held, that the case must be remanded to the 
court below to supply the necessary record, and to make 
all necessary amendments thereto to perfect the appeal. Cox 
v. Jones, 110 N. C. 909, 14 S. E. 782. 

Remand for Proper Transcript.—A transcript which fails to 
show any process, or waiver thereof, or any pleading, by 
which defendant was brought into court, or any agreement 
for the submission of the controversy without action, is 
insufficient, and the cause will be remanded for a proper 
transcript. Jones v. Hoggard, 107 N. C. 349, 12 S. EB. 286. 

Proper Proceedings below.—An appeal will be remanded 
where the transcript does not show that the action was 


properly constituted in the court below. Markh aes 
SGo.5) 90) Ns (Ce ae a 


Failure to Show Process and Pleading.—Where the tran- 




















































low, and shows no process or pleading, the cause will be 
remanded. Rowland Bros. v. Mitchell, & Son, 99 N. G 
649; Bethea v. Byrd, 93 N. C. 141. : 


Failure to Show Contention of Parties—Where the tran- 
script on appeal merely shows process, a reference to arbi- 
tration, an award, exception thereto, the action of the 
court below thereon, and an appeal, but there are no plead- 
ings, nor an agreed statement of facts, so that the Supreme 
Court can see the contention of the parties, and that th 
court below had jurisdiction, and where both parties ar 
not able to file the pleadings nunc pro tune in the Suprem 
Court, the cause will be remanded. Wyatt y. Lynchburg 
etc,... Rs) Con 109IN Gin 306, 13'S. » e770: 

Failure to Show Entry of Judgment.—Where the recor 
on appeal contains no judgment entry, the appeal or wri 
of error cannot ,be considered. Logan v. Harris, 90 N. 
7; Harvey v. Rich (N. C.), 1S. E. 647. See Vann y. Wind 
Cf, 184. Ne Cy 1629) 11S Ske OOF. 


§ 1-285 ' CH. 1. CIVIL PROCEDURE—APPEAL, § 1-285 


B. When Appeal Dismissed. 


Absence of All Essential Matters.—An appeal will be dis- 
’ missed on motion when, in the transcript sent up, there is 
* no record of any trial, verdict or judgment, no errors as- 
signed or statement of the case for appeal, and no appeal 
bond or order dispensing with one. State v. Gaylord, 85 N. 

i Dol. 

Where there is no case on appeal settled by the judge 
or by counsel, the evidence is in the record by question and 
answer, there is no leave to appeal as a pauper, although 
the action was brought as a pauper, and no appeal bond, 
printed record, or printed brief for plaintiff, the appeal will 
be dismissed. Queen v. Snowbird Valley R. Co., 161 N. C. 
ey. 76 S. E.. 682. 

Failure to Make Transcript.—Where appellant failed to 
file a transcript, but filed a certificate by the clerk that 
such a case had been tried, the appellee could docket and 
dismiss without filing additional certificate of his own. 
Lindsey v. Knights of Honor, 172 N. C. 818, 90 S. E. 1013. 

Incomplete Transcript.—Where the transcript is incom- 
plete, and not such as will enable the appellate court to 
examine the case on its merits, the appeal will be dismissed. 
Mitchell v. Moore, 62 N. C. 281. 

Omission of Affidavits—Where, in settling the case on 
appeal, the judge directed the clerk to include certain af- 
fidavits in the transcript, after which the appellant directed 
the clerk to omit them, the appeal will be dismissed. Finch 
vy. Strickland, 130 N. C. 44, 40 S. E. 841. 

Omission of Complaint.—Appeal will be dismissed when 
the consideration of the complaint is essential to determi- 
nation of the question involved, it not being in the record, 
and appellant having made no motion for certiorari to 
perfect the record. Allen v. Hammond, 122 N. C. 754, 30 
ee tten | 16. 

Record Consists Only of Case on Appeal.—Where the rec- 
ord consists only of the case on appeal, without the sum- 
mons or pleadings, and no excuse is offered for the defec- 
tive record, nor application for a certiorari, nor that the 
ease be remanded, the appeal will be dismissed. Rice v. 
Ssuthrie, 114 N. C.. 589,19 S. E. 636. 

Failure to Pay Fees.—Where a certiorari has been granted 
to an appellant to complete the record by supplying material 
evidence that had been omitted from the case as_ set- 
tled, but the clerk of the superior court returns that de- 
fendant failed to perfect his appeal, or to pay fees for a 
transcript of the record, though demanded, the appeal will 
be dismissed. Broadwell v. Ray, 112 N. C. 191, 16 S. E. 
1009. 


§ 1-285. Undertaking on appeal; filing; waiver. 
—To render an appeal effectual for any purpose 
in a civil cause or special proceeding, a written 
undertaking must be executed on the part of the 
appellant, with good and sufficient surety, in 
such sum as may be ordered by the court, not 
exceeding two hundred and fifty dollars, to the 
effect that the appellant will pay all costs 
awarded against him on the appeal, and this un- 
dertaking must be filed with the clerk by whom 
the judgment or order was entered; or such sum 
as is ordered by the court must be deposited 
with the clerk by whom the judgment or order 
was entered, to abide the event of the appeal. 
The undertaking or deposit may be waived by a 
‘written consent on the part of the respondert. 
No appeal shall be dismissed in the supreme 
court on the ground that the undertaking on ap- 
‘peal was not filed, or deposit made, earlier, if 
the undertaking is filed or the deposit made be- 
fore the record of the case is transmitted by the 
clerk of the superior court to the supreme court. 
When no undertaking on appeal has been filed, 
or deposit made before the record of the case is 
transmitted to the supreme court, the supreme 
court shall, upon good cause shown, on _ such 
terms as may be just, allow the appellant to file 
an undertaking or make the deposit. (Rev., ss. 
593, 595; Code, ss. 552, 561; C. C. P., ss. 303, 312; 
e889, c. 135, s. 2; 1871-2, c. 31; C. S. 646.) 


I. General Considerations. 

II. Time of Filing, 
III. Waiver. 
IV. Parties. 

Cross References. 

As to undertaking to stay execution, see § 1-289 et seq. 
See also, annotations under § 1-277. As to costs on ap- 
peal, see § 6-33 and annotations thereunder. 


I. GENERAL CONSIDERATIONS. 


Compliance with This Section or Section 1-288.—As to the 
necessity, for those desiring an appeal, of complying with 
either the provisions of this section or those of § 1-288, see 
annotations under the latter section. 

Necessity of Security to Perfect Appeal.—An appeal bond 
or undertaking is necessary to the perfection of an appeal. 
Ex parte Berry, 107 N. C. 326, 12 S. KE. 125; Hinton v. 
Pritchard, 107 N. C. 128, 12 S. BE. 242. 

The Supreme Court has no power to order a certiorari 
without requiring bond and security thereon. Weber v. 
Taylor; 66 »N: C. 412! 

See also, Walsh v. Burleson, 154 N. C. 174, 69 S. E. 680. 

Duty to Provide Bond.—Providing an appeal bond is the 
duty of the appellant and not of his attorney, and when the 
latter is authorized to act therein, he does so as the agent 
of the party appealing, who is, in the relation of principal, 
responsible for his laches. Lansford v. Alexander, 162 N. C. 
B28; i 7Sstee e275. 

After Perfecting of Appeal—When an appeal is perfected, 
the trial court has no longer any jurisdiction of the cause, 
and can not require an additional bond. McRae v. Board, 74 
Ns SiC 4155 

New Security on Second Appeal.—After a cause has been 
remanded because the record is imperfect, the trial court 
may order that an appeal bond be filed to perfect the 
appeal, an undertaking previously filed having been de- 
fective. Spence v. Tapscott, 93 N. C. 250, 

Deposit as Security.—Under this section the clerk may ac- 
cept a deposit of such sum of money as may be ordered by 
the court in lieu of an undertaking on appeal. Graves v. 
Hines, 106 N. C. 323, 11 S. E. 362; State v. Parish, 151 N. 
CAEtG5ON 65). tsa G2: 

No Substitute for Undertaking or Deposit.—The clerk 
has no authority to accept any substitute for the undertak- 
ing on appeal, or deposit of money in lieu thereof, provided 
by the statute. Eshon y. Board, 95 N. C. 75. 

Surety Misinformed Concerning Legal Effect of Bond.— 
One who has signed a bond given to stay execution pend- 
ing an appeal can not defend on the ground that he was 
misinformed concerning the legal effect of the bond. Mc- 
Minny. i Patton, 92 *N.. C (371, 

See Oakley v. Van Noppen, 100 N. C. 287, 5 Sy EB. 1. 

Extent of Liability—An appeal bond given under this 
section to secure “all’’ costs, means the appellee’s costs. 
Morris vy. Morris, 92 N. C. 142. 


When there is judgment in the Supreme Court in favor 
of the appellant, his sureties are not liable on their under- 
taking for his costs, when such costs cannot be made out 
of the appellee, or their principal. Clerk’s Office v. Huff- 
steller, 67 N. C. 449. 

See also, Kenney v. Seaboard Air Line R. Co., 166 N. 
C. 566, 82 S. E. 849. 

Attempt to Cure Defects in Bond.—An uncompleted un- 
dertaking on appeal, filed on the last day on which by 
statute it could be filed, and then immediately withdrawn 
to be completed by obtaining the signatures of other parties, 
is ineffectual. Smith v. Reeves, 85 N. C. 594. 


Misrecital of Judgment.—A misrecital in the appeal bond 
of the date of the judgment or order appealed from is 
not fatal error, if the judgment or order is otherwise cor- 
rectly and sufficiently described. Lackey v. Pearson, 101 
NSTC. S 65 t 8 toa B21, 

Effect of Failure to Give Undertaking.—In the absence 
of an affidavit for leave to appeal without bond, an appeal 
must be dismissed where a party neither gives the appeal 
bond nor makes a deposit in lieu thereof. Lunsford v. 
Alexander; 162; N.C... 528,'°78.S! EB. 275; 

Giving bond on appeal or the granting leave to appeal 
without bond are jurisdictional, and, unless the statute is 
complied with, the appeal will be dismissed. Honeycutt v. 
Watkins, 151 N. C. 652, 65 S. E. 762; Smith v. Reeves, 85 
N. C. 594. See also Brown vy. Kress & Co., 207 N. C. 722, 
178 S. E. 248. 

Effect of Failure to File Bond within Statutory Time.— 
Appeals will be dismissed if the bond on appeal is not 
given within the time required by law. McCanless v. 
Reynolds, 90 N. C. 648; Applewhite v. Fort, 85 N. C. 596, 


II. TIME OF FILING. 
Presumption of Timely Filing.—Where an appeal bond 
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has no date it will be presumed to have been filed on the 
day it is justified. Boyden v. Williams, 92 N. C. 546. 

Computation of Time.—The ten days within which the 
undertaking on appeal must be filed are not counted from 
the day on which the judgment is rendered, but from that 
on which the court adjourned. Chamblee v. Baker, 95 N. 
Cue 98: 

Ten Days after Rendition of Judgment.—The undertaking 
on appeal must be filed within ten days after the rendition 
of the judgment. Boyden v. Williams, 92 N. C. 546; Wade 
v. New Bern, 72 N. C. 498; Sever v. Mclaughlin, 82 N. 
G32. 

Ten Days after Trial—Where an undertaking on ap- 
peal recited that the judgment appealed from was rendered 
on the first day of the term (following the fiction that 
all the business of a term is done on its first day), but 
it appeared that the trial took place during the second 
week, and the justification was dated within ten days after 
the trial, it was held that the bond was filed in time. 
Wiorthye evemebradyesrole INS (Co 265: 

Day Facts Were Found.—Where the record does not 
show on what day the judgment appealed from was ren- 
dered, it having been rendered out of term by consent, an 
appeal bond filed on the same day that the facts were 
found, the case on appeal filed, and the amount of the 
bond fixed, is given in time. Gwathney v. Savage, 101 
Ny Ge £03522 Ssh: roel: 

Delay in Filing Caused by Clerk.—An undertaking filed 
within a few days after the time agreed on will be treated 
as valid where it appears that the appeal was in good faith, 
that appellant made diligent effort from time to time to 
give the undertaking, but was prevented by the absence 
of the clerk, and that the delay was without prejudice 
to appellee. Harrison v. Hoff, 102 N. C. 25, 8 S. E.. 887; 
Jones v. Wilson, 103 N. C. 13, 9 S. E. 580. 

Before Transmission of Record to Appellate Court.—An 
appeal bond, filed and sent up with the record, is in time, 
provided it should be given before the record of the case 
is transmitted to the Supreme Court. In re Snow’s Will, 
128 N. C. 100, 38 S. EK. 295; Howerton v. Sexton, 104 N. 
CS, 10M S aa Las: 


Reasonable Excuse Must Be Shown.—While the Supreme 
Court may allow an undertaking on appeal to be filed in 
that Court, the power thus conferred will not be exercised 
unless the appellant shows a reasonable excuse for his fail- 
ure to give the undertaking within the time prescribed by 
this section. Harrison v. Hoff, 102 N. C. 25, 8 S. E. 887; 
Jones v. Asheville, 114 N. C. 620, 19 S. E. 631. 

The same cause that excused failure to perfect the ap- 
peal excuses the failure to file appeal bond. Graves v. 
(a bveyces, Bey NES COS EVAR Ghost oe cto) 

Before or after Motion to Dismiss.—The Supreme Court 
may allow an appellant to substitute a sufficient for an in- 
sufficient appeal bond, after a motion by the appellant to 
dismiss the appeal for such defect. Robeson vy. Lewis, 
640N: C.. 734: 

III. WAIVER. 


Waiver as to Costs.—Parties to a suit have no right to 
waive an appeal bond so far as costs are concerned. Cape 
Fear, etc., Nav. Co. v. Costen, 63 N. C. 264. 

Waiver of Timely Filing.—The necessity of filing the 
appeal bond within the prescribed time may be waived 
by agreement. Wade v. New Bern, 72 N. C. 498. 

Same—Must Appear of Record.—No agreement of parties 
waiving the necessity of timely filing of appeal bond will 
be respected by the appellate court unless it appears on 
the record. Wade v. New Bern, 72 N. C. 498. 


Same—Verbal Agreements 


. Disregarded.—_Verbal agree- 
ments to waive the statutory requirements will not be 
regarded. McCanless v. Reynolds, 91 N. C. 244. See also 


Skinner v. Bland, 91 N. C. 1. 


Same—Delay in Making ObjectionmWhere the absence 
of a bond on appeal is not objected to for two years, and 
in the meantime the cause has been continued, and wit- 


nesses summoned, respondent will be deemed to have 
waived objection to the defect. Arrington v. Smith, 26 
Nie Mae 59: 


Same—By Failure to Object——Where the appellant is in 
court and the bond is offered and accepted without obiec- 
tion, and this is noted in the record, this is construed to 


be a sufficient waiver in writing under the statute. Har- 
shaw v. McDowell, 89 N. C. 181, 183; Howerton v. Hen- 
derson, 86 N. C. 718. 


Same—By Proceeding with Trial—If the appellee let the 
cause go to the jury in the appellate court, he thereby 
waives objections to defects in the appeal bond, but the 
court, in its discretion, may require further security. Fer- 
guson v. M’Carter, 4 N. C. 544, 
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IV. PARTIES. 


Obligee.—An undertaking on appeal, though not so ex- 
pressed, is, by implication, taken to be made with the ap- 
pellee. Clerk’s Office v. Huffsteller, 67 N. C. 449. 

Omission of Obligor’s Name.—The omission of the name 
of an obligor in the body of an appeal bond or undertaking 
is no substantial objection to it. Chamblee v. Baker, 95 
Nia Ce 98) 

Operates Favorably to Respondent.—The undertaking for 
costs and damages on appeal, operates in favor of the 
respondent, although he is not required to be named in 
it as a party. Clerk’s Office v. Huffsteller, 67 N. C. 449. 

Made Payable to State.—An appeal bond made payable to 
the state is void. The state will not beeome a _ trustee 
for a citizen in the pursuit of his personal rights, except 
in cases specially provided by law—as guardian bonds, ete. 
Dorsey v. Raleigh, etc., R. Co., 91 N. C. 201. 

Necessity for Obligor’s Signature.—The signature of the 
appellant is not essential to a bond or undertaking on ap- 
peal or error. Cohoon v. Morton, 49 N. C. 256; Walker v. 
Williams, 88 N. C. 7. 

Party Acting as Surety.—An undertaking on appeal may 
be good although signed by one of the parties defendant 
as surety, if the record shows that he is not affected by 
the appeal. Syme v. Badger, 91 N. C. 272. 

Opposite Party.—A plaintiff can not be principal obligor 
on a bond where an appeal is taken by defendant. Speed 
View ctartiss 4Nea Gols 

Signature by Mark.—An appeal bond may be executed 


by the surety making his mark. State v. Byrd, 93 N. 
C. 624. 
Name Signed by Magistrate.—A mazsristrate, who has 


rendered a judgment on a warrant, is not a fit person to 
sign the name of another as obligor on the appeal bond. 
Weaver v. Parish, 8 N. C. 319. 


§ 1-286. Justification of sureties—The under- 
taking on appeal must be accompanied by the 
affidavit of one of the sureties that he is worth 
double the amount specified therein. The re- 
spondent may except to the sufficiency of the 
sureties within ten days after the notice of ap- 
peal; and unless they or other sureties justify 
within ten days thereafter, the appeal shall be 
regarded as if no undertaking had been given. 
The justification must be upon a notice of not 
less than five days. (Rev., s. 594; Code, s. 560; C. 
CsP. 4e0310; 4 S87, CastesC-AG. 647) 


Editor’s Note.—The purpose of this section is to protect 
the appellee in respect to costs. He has a substantial in- 
terest in the undertaking, upon appeal, and it cannot be 
dispensed with without his comsent in writing, unless a 
sum of money be deposited with the clerk by order of 
the court in lieu of the undertaking. The statute is care- 
ful to provide, in strong, peremptory and exacting terms, 
that the appeal shall be ineffectual for any purpose unless 
perfected in the way prescribed in it. The language is 
plain and mandatory, and very little is left to construction. 
The appellee has the substantial right under the statute 
to insist upon a_ substantial compliance with it in all 
respects. 

Necessity of Justification—An appeal bond is of no ef- 
fect unless it be accompanied by the affidavit of one of 
the sureties that he is worth double the amount specified 
therein. Singer Mfg. Co. v. Barrett, 94 N. C. 219; Greenlee 
v. McCelvey, 92 N. C. 530. 

Dismissal of Appeal.—An appeal will be dismissed when 
the surety on the undertaking does not justify in double 
the amount thereof. McCanless y. Reynolds, 91 N. G 
244; State v. Roper, 94 N. C. 859. 

Justification Must Be by Surety.—The justification of a 
surety to an undertaking on appeal, must be made by the 
surety himself. The affidavit of another as to the pecuni- 
ary reputation of the surety will not answer the demands 
of the law. Morphew v. Tatem, 89 N. C. 183. 

Failure to Show Proper Amount.—A justification of two 
sureties that each is worth the amount of the bond, is 
not a sufficient compliance with this section. Anthony y. 
Carter, 91 N. C. 229. 

Need Not Mention Liabilities—The justification of a 
surety on an appeal bond is sufficient under this section 
where it states that the surety is worth double the amount 
therein specified, without stating that it is above his 
liabilities and homestead and exemption allowed by law. 
Witt vi. one, 93. No Cc. 688" 

Justification Held Insufficient——Where the approval of an 
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unjustified bond is the act of the clerk, there is no waiver, 
unless the appellee is present, or afterwards assents. Gruber 
vy. Washington, etc., R. Co, °92 N. C. 1. 

Indorsement of Clerk Not a Substitute for Justification.— 
An indorsement on the back of an appeal bond by the 
clerk, “The within bond is good,” is not a sufficient com- 
pliance within the statutory requirement that the bond 
must be accompanied by an affidavit of the sureties show- 
ing their justification. Bryson v. Lucas, 85 N. C. 397. 

Justification May Be Waived.—While this section seems 
to require that bond shall be justified in the first instance 
by at least one of the sureties swearing that he is worth 
double the amount therein specified, a failure to do this 
does not necessarily avoid the bond. It is a defect which 
1372 NY AC, 


may be cured by waiver. Becton v. Dunn, 
559, 563, 50 S. E. 289. McMillan v. Baker, 92 N. C. 111. 
Necessity of Written Waiver.—Where the record fails 


to show that appellee in writing waived an appeal bond, 
the appeal will be dismissed if such bond is not justified. 
Lytle v. Lytle, 90 N. C. 647. 

When Waiver Sufficient—Where the record stated, 
“Plaintiff appealed. Notice waived. Bond filed,’’ which 
was signed by the judge, it is a sufficient waiver in writ- 
ing of a formal justification of the bond, and the appeal 
will not be dismissed because the sureties do not justify 
in double the amount. Singer Mfg. Co. v. Barrett, 94 
Nee C. 219. 

An acceptance by the appellee of the surety tendered on 
an appeal bond, constitutes a waiver of the justification 
required by statute. Greenlee v. McCelvey, 92 N. C. 530. 

Same—Appellee Present When Bond Taken.—When it 
appears by the case settled that the appellees were present 
when the appeal bond was taken, and made no objection 
to the sufficiency of the sureties, such objection will be 
deemed waived. Gruber v. Washington, etc., R. Co., 92 
N. C. 1; Moring v. Little, 95 N. C. 87. 

Same—Acceptance jn Open Court.—The acceptance in 
court of an appeal bond not justified is a waiver of justi- 
fication, and a subsequent motion to dismiss the appeal on 
the ground that the bond is not justified can not be sus- 
tained. Jones v. Potter, 89 N. C. 220. 

Same—Signing Case on Appeal.—An objection to an ap- 
peal bond on the ground that the sureties failed to justify 
is not waived when the counsel for the adverse party 
agrees to and signs the statement of the case on appeal. 
McMillan v. Nye, 90 N. C. 11, distinguishing Howerton v. 
Henderson, 86 N. C. 718, distinguished in Gruber v. Wash- 
fmetony etc:, ~R: Co, 92° N.C. 

Same—Entry on Record.—An entry on the record, “bond 
fixed at $25; filed and approved,’ was held a_ sufficient 
waiver in writing. Hancock v. Bramlett, 85 N. C, 393. 
See also State v. Wagner, 91 N. C. 521. 


§ 1-287. Notice of motion to dismiss; new bond 
or deposit—Before the appellee is permitted to 
move to dismiss an appeal, either for any ir- 
regularity in the undertaking on appeal or for 
failure of sureties to justify, he must give writ- 
ten notice to the appellant of such motion at 
least twenty days before the district from which 
the cause is sent up is called, and this notice 
must state the grounds upon which the motion 
is based. At least five days before the district 
from which the cause is sent up is called, the 
appellant may file with the clerk of the supreme 
court a’ new bond justified according to law and 
containing a penalty the same in amount as the 
penalty in the original bond, or he may deposit 
with the said clerk a sum of money equal to the 
penalty in the original bond. When a new bond 
has been thus filed or deposit made the cause 
stands as if the bond had been duly given or 
deposit duly made in the court below. (Rev., s. 
596; 1887, c. 121; C. S. 648.) 

As to the time of the motion to dismiss, see Supreme 
Court Rule 16. 


Section is Mandatory.—A motion to dismiss because of 
imperfections in the undertaking on appeal, will not be 
entertained, unless the provisions of this section are com- 
plied with. Jones v. Slaughter, 96 N, C, 541, 2 S, BE. 681. 

Section Does Not Apply When no Bond Filed. — No 
Notice is required to be given of a motion to dismiss an 
appeal when no appeal bend has been filed} the twenty 
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days required for a motion to dismiss by the section ap- 
plies only when there is an irregularity in the bond or in 
the justification of sureties. Jones v. Asheville, 114 N. 
Cue620e 1957 0s, 631: 


Nor When Not Filed in Time.—A failure to execute 


and file an undertaking on appeal within the time pre- 
scribed by law is not a mere “irregularity,’’ and hence 
a motion to dismiss the appeal for such failure does not 
require the twenty days notice, as provided by this sec- 
tion. Bowen v. Fox, 98 N. C. 396, 4 S. E. 200. 

Necessity of Written Notice.—A motion to dismiss appeal 
for insufficient bond will not be entertained, unless after 
written notice, as required by this section. McGee v. Fox, 
107) IN. C297665 Fiz) Sate eeo oo. 

At Hearing of Motion.—Though a void bond has been 
given on appeal from the county to the Superior Court, the 
appeal should not be dismissed where the appellant offers 
to file a good bond at the hearing of the motion to dismiss. 
March v. Griffith, 53 N. C. 264. 

Failure to File New Bond.—Where, in response to appel- 
lee’s motion to dismiss for failure to file the bond at least 
five days before the call of the district, the appellant fails 
to file a new bond according to law, or make a deposit, etc., 
appellee’s motion to dismiss will be allowed. Goodman v. 
Call, nl85e2N-.C.. 607, 116-S., B724 

Effect of Appearance.—The failure to state, from inad- 
vertence, that counsel appeared specially in the court 
above to move to dismiss the appeal for failure to docket 
it in time, should not be deemed a waiver of the grounds 
of the motion. Suiter v. Brittle, 99 N. C. 19. 


§ 1-288. Appeals in forma pauperis; clerk’s 
fees—When any party to a civil action tried 
and determined in the superior court at the time 
of trial desires an appeal from the judgment 
rendered in the action to the supreme court, and 
is unable, by reason of his poverty, to make the 
deposit or to give the security required by law 
for said appeal, it shall be the duty of the judge 
or clerk of said superior court to make an order 
allowing said party to appeal from the judgment 
to the supreme court as in other cases of ap- 
peal, without giving security therefor. The 
party desiring. to appeal from said judgment 
shall within five days make affidavit that he is 
unable by reason of his poverty to give the se- 
curity required by law, and that he is advised 
by counsel learned in the law that there is er- 
ror in matter of law in the decision of the su- 
perior court in said action. The affidavit must 
be accompanied by a written statement from a 
practicing attorney of said superior court that 
he has examined the afhant’s case, and is of 
opinion that the decision of the superior court, 
in said action, is contrary to law. The appeal 
when passed upon and granted by the clerk 
shall be within ten days from the expiration by 
law of said term of court. ‘The clerk of the su- 
perior court cannot demand his fees for the 
transcript of the record for the supreme court 
of a party appealing in forma pauperis, in case 
such appellant furnishes to the clerk two true 
and correctly typewritten copies of such rec- 
ords on appeal. Nothing contained in this sec- 
tion deprives the clerk of the superior court of 
his right to demand his fees for his certificate 
and seal as now allowed by law in such cases. 
Provided, that where the judge of the superior 
court or the clerk of the superior court has made 
an order allowing the appellant to appeal as a 
pauper and the appeal has been filed in the su- 
preme court, and an error or omission has been 
made in the affidavit or certificate of counsel, and 
the error is called to the attention of the court 
before the hearing of the argument of the case, 
the court shall permit an amended affidavit or 
certificate to be filed correcting the error or 
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omission. (Rev., s. 597; Code, s. 553; 1889, c. 161; 
1873-4, c. 60; 1907, c. 878; 1937, c. 89; C. 5. 649.) 


Cross Reference.—As to appeal in forma pauperis in crim- 
inal actions, see § 15-181. 

Editor’s Note.—Appeals in forma pauperis were not origi- 
nally allowed in civil cases at all, but were first provided 
for in ch. 60, Laws 1873-74, under which they could only be al- 
lowed, as in criminal cases, by the judge, and during the 
term. But in 1889, Laws 1889, ch. 161, this section was 
amended and appeals in forma pauperis were allowed by 
the judge either at term or on affidavit filed within five 
days after court, or the clerk might pass upon and allow 
such application during term, or within ten days after its 
expiration. 

Formerly the clerk of the Superior Court was not bound to 
render his services gratuitously but in 1907, Acts 1907, ch. 
878, this section was again amended and the clerk of the 
Superior Court is not now allowed to demand his fees for 
making the transcript in appeals in forma pauperis. 

The 1937 amendment added the proviso at the end of this 
section. As to effect of amendment, see 15 N. C. Law Rev. 
Sieyt 

Supreme Court Rule 22 offers appellants in forma pauperis 
the option of filing nine typewritten copies of the record, 
rather than having the same printed. 

Section Mandatory.—Where a party to a civil action 
which has been tried in the Superior Court, desires to ap- 
peal from a judgment rendered at such trial to this court, 


without giving security as required by this section, he 
must comply strictly with the provisions of this section, 
which are mandatory. McIntire vy. McIntire, 203 N. C. 
631,, 16325) 160" se be soz. 


Necessity of Affidavit—In pauper appeals it is required 
by this section that appellant file the statutory affidavit in 
order to confer jurisdiction on the supreme court, and a 
provision in the judgment allowing plaintiff to appeal in 
forma pauperis does not relieve plaintiff of the necessity of 
filing the jurisdictional affidavit or the twenty-five printed 
or mimeographed copies of the brief required by rule 22 of 
the supreme court. Brown vy. Kress & Co., 207 N. C. 722, 
178 S.J 248. 

There is no authority for granting an appeal in forma 
pauperis without proper, supporting affidavit, and an affi- 
davit which fails to aver that appellant is advised by 
ecunsel learned in the law that there is error of law in 
the judgment appealed from, is fatally defective by vir- 
tue of this section. Gilmore v. Imperial Life Ins. Co., 214 
N. C. 674, 200 S. E. 407. 

Statement of Attorney.—On an appeal in forma pauperis, 
an affidavit not containing the averment that appellant “is 
advised by counsel learned in the law that there is error 
in matter of law in the decision of the superior court,” is 
fatally defective. Honeycutt v. Watkins, 151 N. C. 652, 
65 S. E. 762;. Russell v. Hearne, 113 N. C. 361, 18 S. E. 711. 
See also Hanna y. Timberlake, 203 N. C. 556, 166 S. E. 733; 
Lupton v. Hawkins, 210 N. C. 658, 188 S. E. 110. 

The amendment permitting corrections of errors or omis- 
sions in the affidavit or certificate of counsel at any time 
prior to the hearing of the argument of the case on appeal 
applies only to this section pertaining to appeals in civil ac- 
tions. State v. Mitchell, 221 N. C. 460, 461, 20 S. E. (2d) 
292. 

An affidavit which is defective in that it fails to aver 
that appellant is advised by counsel learned in the law 
that there 1s error of law in the judgment may not be cured 
by an additional affidavit filed after the expiration of the 
five days prescribed by the statute, or one filed after the 
date for docketing the appeal. Berwer v. Union Cent. Life 
Ins. Co., 210 N. C. 814, 188 S. E. 618. Note that this case 
was decided prior to the 1937 amendment.—Ed. note. 

Order Allowing Appeal.—To appeal as a pauper, the statu- 
tory leave must be obtained, and the mere leave to sue as a 
pauper is not sufficient. Queen v. Snowbird Valley R. Co., 
161 INieeGs 2217 GaS. E2682; 

Order Must Be Obtained within Statutory Time.—An or- 
der allowing an appeal in forma pauperis entered by the 
cler:: after the expiration of the statutory time is beyond 
the clerk’s authority and the Supreme Court is without ju- 
risdiction to entertain the appeal and it will be dismissed, 
the provisions of this section being mandatory and not di- 
rectory. Powell v. Moore, 204 N. C. 654, 169 S. E. 281; 
Franklin v. Gentry, 222 N. C. 41, 21 S. E. (2d) -828. 

Applies to Administrators, etc.—Administrators and _ all 
other parties to the record, prosecuting or defending, are 
permitted to appeal to the Supreme Court without giving 
security therefor. Mason v. Osgood, 71 N. C. 212. 

Intention to Appeal Need Not Be Intimated at Trial.—The 
appellant in such case need not intimate his desire to ap- 
peal at the time of trial, his timely compliance with the 
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statute being sufficient indication of his desire at the time 
of trial. Russell v. Hearne, 113 N. C. 361, 18 S. E. 711. 

Other Proceedings Not Stayed—An order allowing a 
party to appeal in forma pauperis dispenses with the se- 
curity for costs, but does not operate to stay further pro- 
ceedings upon the judgment appealed from, Leach y. Jones, © 
86 N. C. 404. 


Stenographer’s Note.—In view of section 1-282, requiring 
appellant to prepare a concise statement of the case on ap- 
peal, it is improper to submit as a prepared case the stenog- 
rapher’s notes in the form of question and answer, though 
plaintiff sued in forma pauperis. Skipper v. Kingsdale 
umber Co.) 158. No C 322) 974 Sas) 342) 


Appellant Must Pay for Transcript—An order granted 
under this section permitting an appeal without giving bond 
or making a deposit, does not relieve the appellant in civif 
actions from the payment of cost of transcript in advance. 
Speller v. Speller, 119 N. C. 356, 26 S. E. 160; Martin v. 
Chasteen, 75 N. C. 96. 


§ 1-289. Undertaking to stay execution on 
money judgment.—If the appeal is from a judg- 
ment directing the payment of money, it does 
not stay the execution of the judgment unless 
a written undertaking is executed on the part 
of the appellant, by one or more sureties, to the 
effect that if the judgment appealed from, or — 
any part thereof, is affirmed, or the appeal is — 
dismissed, the appellant will pay the amount — 
directed to be paid by the judgment, or the | 
part of such amount as to which the judgment — 
shall be affirmed, if affirmed only in part, and 
all damages which shall be awarded against the 
appellant upon the appeal. Whenever it is sat- 
isfactorily made to appear to the court that since 
the execution of the undertaking the sureties 
have become insolvent, the court may, by rule 
or order, require the appellant to execute, file 
and serve a new undertaking, as above. In 
case of neglect to execute such undertaking 
within twenty days after the service of a copy 
of the rule or order requiring it, the appeal 
may, on motion to the court, be dismissed with 
costs. Whenever it is necessary for a party to 
an action or proceeding to give a bond or an 
undertaking with surety or sureties, he may, in 
lieu thereof, deposit with the officer into court 
money to the amount of the bond or undertak- 
ing to be given. The court in which the action 
or proceeding is pending may direct what dis- 
position shall be made of such money pending 
the action or proceeding. In a case where, by 
this section, the money is to be deposited with 
an officer, a judge of the court, upon the appli- 
cation of either party, may, at any time before 
the deposit is made, order the money deposited 
in court instead of with the officer; and a de- 
posit made pursuant to such order is’ of the 
same effect as if made with the officer. The 
perfecting of an appeal by giving the undertak- 
ing mentioned in this section stays proceedings 
in the court below upon the judgment appealed 
from; except when the sale of perishable prop- 
erty is directed, the court below may order the 
property to be sold and the proceeds thereof 
to be deposited or invested, to abide the judg- 
ment of the appellate court. (Rev., s. 598; Code, 
s. 554; .C. C. P., ss. 304,311; C. S. 650.) . 

Undertaking Not Necessary to Appeal.—But security fo 
‘payment of the judgment, in addition to the security for * 
costs, is not necessary to bring up the appeal if a stay of 
execution is not desired. Bledsoe v. Nixon, 69 N. C. 82. _ 

No Particular ,Form Required.—No particular form is re- 


quired for an undertaking to stay execution upon appeal; 
and if words are inserted in such undertaking repugnant t 
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its intent, they will be rejected as surplusage, Oakley v. 
Van Noppen, 100 N. C. 287, 5 S. E. 1. 

Bond Given to Mortgagee.—This section does not apply to 
a bond by a mortgagor to the mortgagee stipulating that 
the mortgagor will not commit waste on the premises, and, 
if the judgment shall be affirmed, that he will pay for the 

‘-use and cccupation. Alderman v. Rivenbark, 96 N. C. 134, 
1S. E. 644. : ; 
| Security Operates as Stay.—Upon compliance with this 
section there will be a stay of execution as to parties ap- 
pealing from a final judgment. Smith v. Miller, 155 N. 
C. 247, 71 S. EB. 355; Bryan v. Hubbs, 69 N. C. 423, 432. 

Where First Bond Insufficient——The trial court’s order 
that appellant file supersedeas bond with another surety 
upon its finding that the surety upon the first bond yras 
not sufficient is not error, as such matter rests within the 
sound discretion of the court. ove v. Queen City Lines, 
me. ©. 575, 174.8... $14. 

When Surety Bound.—Where the trial judge, upon suffi- 
cient findings, has properly adjudged that the defendant has 
abandoned his appeal to the Supreme Court, it is not re- 
quired that the appeal should have been docketed and dis- 
missed in the Supreme Court in order to bind the surety on 
his bond given to stay execution in accordance with the 

terms of this section. Murray v. Bass, 184 N. C. 318, 114 S. 

. 303. 

Be secant against Surety.—Where an undertaking to stay 
execution on appeal has been given by the defendant against 
whom judgment has been rendered, and pending ap- 
peal he has been adjudicated a bankrupt in the Federal 
Court, an order properly entered dismissing the appeal with 
judgment against the surety on the undertaking rendered 
in the State court before the bankrupt’s discharge, without 
suggestion of the pendency of the bankrupt proceedings, the 
judgment against the surety becomes fixed and absolute. 
Laffoon v. Kerner, 138 N. C. 281, 50 S. E. 654, cited and 
distinguished. Murray v. Bass. 184 N. C. 318, 114 S. E. 303. 

Effect of Appeal.—Where from an order of the Superior 
Court requiring plaintiff to pay alimony pendente lite and 
counsel fees, plaintiff appeals to the Supreme Court and 
the cause is thereto removed, the Superior Court is there- 
after without jurisdiction to order the sale of plaintiff’s 
land to satisfy the judgment or the execution of a stay 

* bond. Vaughan v. Vaughan, 211 N. C. 354, 190 S. E. 492. 

Applied in Hamilton v. Southern R. Co., 203 N. C. 136, 
164 S. E. 834; Hamilton v. Southern R. Co., 203 N. C. 468, 

) peue. 392. 

Ssaf a Adams v. Guy, 106 N. C. 275, 278, 11 S. E. 535; 
Hinson v. Adrian, 91 N. C. 372, 374; State v. Goff, 205 N. 
C. 545, 172 S. E. 407; Current v. Church, 207 N. C. 658, 178 
S. E. 82. 


§ 1-220. How judgment for personal property 
stayed.—_If the judgment appealed from directs 
the assignment or delivery of documents or per- 
sonal property, the execution of the judgment 
is not stayed by appeal, unless the things re- 
quired to be assigned or delivered are brought 
into court, or placed in the custody of such of- 
ficer or receiver as the court appoints, or unless 
an undertaking be entered into on the part of 
the appellant, by at least two sureties, and in 
such amount as the court or a judge thereof 
directs, to the effect that the appellant will obey 
‘the order of the appellate court upon the ap- 
Beal. (Rev., s. 599; Code, s. 555; C. C. P., s. 305; 
>, 651.) 


S' Cited in Adams v. Guy, 106 N. C. 275, 278, 11 S. EB. 535; 
State v. Goff, 205 N. C. 545, 172 S. E. 407. 


’ 


a 


§ 1-291. How judgment directing conveyance 
stayed—If the judgment appealed from directs 
the execution of a conveyance or other instru- 
ment, the execution of the judgment is not 
stayed by the appeal until the instrument has 
been executed and deposited with the clerk with 
whom the judgment is entered, to abide the 
judgment of the appellate court. (Rev., s. 600; 
Made. 6. 556; C. C. P., s. 306; C. S. 652.) 


Duty of Clerk.—After the undertaking has been given it 
is the duty of the clerk to give notice thereof to the sheriff, 
in order that any execution which may have issued may be 
superseded. Bryan v. Hubbs, 69 N. C. 423. 
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Cited in Hancock vy. Bramlett, 85 N. C. 393, 394; Hannon 
v. Commissioners, 89 N. C. 123, 124; State v. Goff, 205 N. 
Co o45 0172) S,. E.. 407. 

§ 1-292. How judgment for real property stayed. 
—If the judgment appealed from directs the 
sale or delivery of possession of real property, 
the execution is not stayed, unless a bond is 
executed on the part of the appellant, with one 
or more sureties, to the effect that, during his 
possession of such property, he will not com- 
mit, or suffer to be committed, any waste there- 
on, and that if the judgment is affrmed he will 
pay the value of the use and occupation of the 
property, from the time of the appeal until. the 
delivery of possession thereof pursuant to the 
judgment, not exceeding a sum to be fixed by a 
judge of the court by which judgment was ren- 
dered and which must be specified in the un- 
dertaking. When the judgment is for the sale 
of mortgaged premises, and the payment of a 
deficiency arising upon the sale, the undertak- 
ing must also provide for the payment of this 
deficiency. (Rev., s. 601; Code, s. 557; C. C. P., s. 
307; C. S. 653.) 

Effect on Purchaser at Sale—Where an appeal is taken 
from the order of confirmation of a sale under decree of 
a foreclosure of a deed of trust and an appeal bond is filed 
to stay execution, under this section and_ sections 1-293, 
1-294, and the judgment of the lower court is reversed on 
appeal, the purchaser at the sale may be held liable to the 
mortgagor for the former’s taking of immediate possession 
of the property after the confirmation appealed from. Dixon 
v. Smith, 204 N. C. 480, 168 S. E. 683. 

Cited in Hancock y. Bramlett, 85 N. C. 393, 394; Cox v; 
Hamilton, 69 N. C. 30; State v. Goff, 205 N. C. 545, 172 S. 
E. 407. 

§ 1-293. Docket entry of stay—When an ap- 
peal from a judgment is pending, and the un- 
dertaking requisite to stay execution on the 
judgment has been given, and the appeal per- 
fected, the court in which the judgment was 
recovered may, on special motion, after notice 
to the person owning the judgment, on such 
terms as it sees fit, direct an entry to be made 
by the clerk on the docket of such judgment, 
that the same is secured on appeal, and no exe- 
cution can issue upon such judgment during 
the pendency of the appeal. (Rev., s. 621; Code, 
S943 55 1887,°0 0192), 6 CPP. oh 2540' C.-S:654.) 


Cited in Alderman y. Rivenbark, 96 N. C. 134, 138, 1 S. 
E. 644; State v. Goff, 205 N. C. 545, 172 S. E. 407; Queen 
v. DeHart, 209 N. C. 414, 184 S. E. 7. 


§ 1-294. Scope of stay; security limited for fi- 
duciaries—When an appeal is perfected as pro- 
vided by this article it stays all further pro- 
ceedings in the court below upon the judgment 
appealed from, or upon the matter embraced 
therein; but the court below may proceed upon 
any other matter included in the action and not 
affected by the judgment appealed from. The 
court below may, in its discretion, dispense with 


or limit the security required, when the appel- 
lant is an executor, administrator, trustee, or 
other person acting in a _ fiduciary capacity. 


It may also limit such security to an amount 
not more than fifty thousand dollars, where it 
would otherwise exceed that sum. (Rev., s. 602; 
ode, s. 958-10. Cy P.."s. 808: CoS 658.) 

Cross Reference.—As to effect of stay on judgment, see § 
1-296, 

Entire Cause Transferred to Appellate Court.—Under the 
North Carolina practice, an appeal carries the whole cause 
up to the Supreme Court, equally whether security is given 
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to stay proceedings, or for costs only. Bledsoe v. Nixon, 69 
Ni. GC, 82%. Isler ve Brown}; 69)N.. 27125: 

Appeal Must Be Perfected.—An appeal does not take the 
case beyond the control of the superior court, until it is per- 
fected. Coates Bros. v. Wilkes, 94 N. C.- 174. 

Authority of Lower Court Terminated.—The perfection of 
an appeal terminates the authority of the inferior court. 
State Bank v. Twitty, 13 N. C. 386. 

An appeal duly taken and regularly prosecuted operates 
as a stay of all proceedings in the trial court, relating to 
the issues included therein, until the matters are deter- 
mined in the Supreme Court. Pruett v. Charlotte Power 
@o:, 167 IN. (Co75985 5835S; ..°830. 

Upon appeal from an interlocutory order the lower court 
has no power to proceed further with the case, and a motion 
to set aside a restraining order because of newly-discovered 
evidence cannot be entertained. Combes v. Adams, 150 N. 
C64) 630s. 1B. 186. 

An appeal, docketed within the time and regularly pros- 
ecuted, relates back to the time of “trial; that is, it operates 
as a stay of proceedings within the meaning of the statute, 
and brings the cause within the principle of the cases which 
hold that the court below is without power to hear and de- 
termine questions invelved in an appeal pending in the Su- 
preme Court. Combes v. Adams, 150 N. C. 64, 70, 63 S. E. 
186; Sykes v. Everett, 167 N. C. 600, 83 S. E. 585. 

Where after appeal from a formal judgment overruling a 
demurrer the trial court proceeds to hear exceptions to the 
report of the referee, the supreme court, upon affirming the 
judgment overruling the demurrer, will order the judgment 
confirming the report of the referee stricken out because 
the parties were entitled to have the appeal from the judg- 
ment overruling the demurrer heard and determined before 
the exceptions to the referee’s report were passed upon. 
Griffin v. Bank of Coleridge, 205 N. C. 253, 171 S. E. 71. 


When Proceedings not Stayed by Interlocutory Appeal.— 
When an appeal is taken from an interlocutory order from 
which no appeal is allowed by the Code, not upon any mat- 
ter of law and which affects no substantial right of the 
parties, it is the duty of the judge to proceed as if no such 
appeal had been taken. All the inconveniences of unneces- 
sary delay and expense attend the course of suspending pro- 
ceedings and none attend the other course. Such an appeal 
is evidently frivolous and dilatory, and can have but one 
end, to increase the expense and procrastinate a final judg- 
ment. Carleton v. Byers, 71 N. C. 331, 334. 


Subsequent Proceedings in Lower Court.—Where a cause 
has been ordered to the Supreme Court, no subsequent action 
of the court below can affect it. Murry v. Smith, 8 N. C. 
41. 

Allowing Proceedings by Lower Court.—Ordinarily an ap- 
peal stops all proceedings in the lower court, including pro- 
ceedings under an order from which, if considered alone, an 
appeal would be premature. But the Supreme Court may 
direct that certain matters should not be suspended. Pen- 
der v. Mallett, 123 N. C. 57, 31 S. E. 351. 


Orders Not Affected by Judgment.—During the pendency 
of an appeal, the court below still retains jurisdiction to 
hear motions and grant orders, not affected by the judg- 
ment appealed from. Herring v, Pugh, 126 N. C. 852, 36 S. 
E. 287. 

Disposition of Collateral Matter.—Pending an appeal, the 
lower court, in its discretion, may refuse to dispose of a 
collateral matter which the decision on the appeal may 
render unimportant. Penniman v. Daniel, 91 N. C. 431. 


Motion for New Trial.—The fact that an appeal is pend- 
ing does not prevent a motion in the trial court for a new 
trial on the ground of newly-discovered evidence. Bledsoe 
v. Nixon, 69 N. C. 82; but see Skinner v. Bland, 87 N. C. 
168, where it was held that a judge of the superior court 
has no power to entertain a motion in a cause, which by 
appeal is in the supreme court. See also, Isler vy. Brown, 
69) IN. (Caet25- 

On appeal to the supreme court the case remains alive in 
the superior court until the case is certified back and final 
judgment entered in accordance with the certificate, and 
the superior court may entertain motion for a new trial for 
newly discovered evidence at the next term prior to such 
final judgment. Allen v. Gooding, 174 N. C. 271, 93 S. E. 
740. 

Second Trial Pending Appeal Unlawful.—Where the cause 
has been tried at a previous term of the court, and the 
judge has set aside the verdict under the appellants’ ex- 
ception, and, pending his due prosecution of his appeal, with- 
out laches on his part, the judge has forced him into an- 
other trial under his exception that the case was pending 
on appeal, resulting adversely to him, the action of the 
judge in overruling the exception and proceeding with the 
second trial is contrary to this seetion and a new trial 
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will be ordered on appeal. Likas v. Lackey, 186 N. C. 398, 
119) S25 EB) i/63: 

Motion to Set Aside Verdict.—An appeal, perfected pend- 
ing a motion to set aside a verdict, the time for the hear- 
ing of which has been extended by consent, does not divest 
the trial court of jurisdiction to determine the motion. 
Myers’ v; Staftord, 114. N.C) 23179) Sr eaeese. 

Order Refusing to Discharge Attachment. — An appeal 
from an order refusing to discharge an attachment takes 
the case out of the jurisdiction of the court whose order 
is appealed from, and an order can not subsequently be 
made by that court discharging the attachment. Pasour 
v. Lineberger, 90 N. C. 159. 

Appeal Does Not Carry up Fund.—An appeal from a 
decree of distribution does not bring up the fund, the 
court below retaining charge of its safe-keeping and in- 
vestment pending the appeal. Hinson vy. Adrian, 91 N. 
Gans 72: 

Cited in Bohannon v. Virginia Trust Co., 198 N. C. 702, 
153 Sa tezoo. 


§ 1-295. Undertaking in one or more instru- 
ments; served on appellee—The undertakings 
may be in one instrument or several, at the op- 
tion of the appellant; and a copy, including the 
names and residences of the sureties, must be 
served on the adverse party, with the notice of 
appeal, unless the required deposit is made and 
notice thereof given. (Rev., s. 603; Code, s. 559; 
CACHES 5509 se on bo.) 


References.—As to undertaking for costs, see § 
As to undertaking to stay executions, see § 1-289 et 


Cross 
1-285. 
seq. 

Surety Insolvent.—Where the undertaking on appeal for 
the costs and the undertaking to stay execution are in one 
instrument, the appellee, upon filing the proper proofs of 
the insolvency of the surety, is entitled to have the ap- 
peal dismissed, but where the two undertakings are separate 
and distinct, the appellant has a right to have his appeal 
heard, although the surety to the undertaking to stay ex- 
ecution is insolvent. Alderman y. Rivenbark, 96 N. C. 
134, 1S. E. 644. 

Cited in State v. Goff, 205 N. C. 545, 172 S. E. 407. 


§ 1-296. Judgment not vacated by stay.—The 
stay of proceedings provided for in this article 
shall not be construed to vacate the judgment 
appealed from, but in all cases such judgment 
remains in full force and effect, and its lien re- 
mains unimpaired, notwithstanding the giving 
of the undertaking or making the deposit re- 
quired in this chapter, until such judgment is 
reversed or modified by the supreme court. 
(Rev., s. 604; 1887, c. 192; C. S. 657.) 


Cross Reference.—As to effect of appeal on proceedings in _ 


lower court generally, see § 1-294 and annotations there- — 
under. 

Editor’s Note.—This 
1887, Laws 1887, c. 192. 

In Black v. Black, 111 N. C. 300, 16 S. E. 412; it wasm 
held that this section required that a motion for a new 
trial upon newly discovered evidence, made after appeal 
and final decree in Supreme Court, should be made in the 
superior court. Pending the appeal the practice remains 
the same as it was before this act. 

Does Not Annul Judgment.—A judgment is not annulled 
by an appeal therefrom, State v. Mizell, 32 N. C. 279. 

An appeal from an order to vacate a judgment, leaves 
such judgment, and any execution issued under it, in full 
force. 

Cited in Dixon v, Smith, 204 N. C. 480, 168.S. E. 683; 
Stately, Goth 205 aN 5 GC. S45 017208) 5305407. 


§ 1-297. Judgment on appeal and on undertak- 
ings; restitution—Upon an appeal from a judg- 
ment or order, the appellate court may reverse, 
affirm or modify the judgment or order ap- 
pealed from, in the respect mentioned in the 
notice of appeal, and as to any or all of the § 


section was added to the code m 


Murphy v. Merritt, 63 N. C. 502. a 





parties, and may, if necessary or proper, order — 
a new trial, When the judgment is reversed or 
modified, the appellate court may make comma 


| 
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plete restitution of all property and rights lost 
by the erroneous judgment. Undertakings for 
the prosecution of appeals and on writs of cer- 
tiorari shall make a part of the record sent up 
to the supreme court on which judgment may 
be entered against the appellant or person pros- 
ecuting the writ of certiorari and his sureties, 
in all cases where judgment is rendered against 
the appellant or person prosecuting the writ. 
Bev s. 605; Code, s. 563; C..C. P.. s, 314; Rk, C., 
ees Os) 17 85.1Cn 238, S.92501810,.c. 79330 18315) ¢; 
46, s. 2; C. S. 658.) 


Cross References.—As to jurisdiction of supreme court to 
review issues of fact, see § 7-11. As to jurisdiction of su- 
preme court on appeal, see § 7-10 and Const. Art. IV, sec. 8. 

Whole Case Taken Up.—Under the provisions of this 
section an appeal on the trial and determination of the cause 
in the inferior court carries the whole case to the Supreme 
Court for review, and such court has plenary jurisdiction 
to reverse, affirm, or modify the judgment. Hudson v. 
Charleston, etc., R. Co., 55 Fed. 252. 

Power to Direct Judgment in Lower Court.—A party liti- 
gant has a substantial right in a verdict obtained in his 
favor, and where one has been rendered on issues which are 
determinative, and is set aside as matter of law, and such 
ruling is held to be erroneous on appeal, the Supreme Court 
will direct that judgment be entered on the verdict as 
rendered. Ferrall v. Ferrall, 153 N. C. 174, 69 S. E. 60; 
Wilson v. Rankin, 129 N. C. 447, 40 S. E. 310. 

Judgment on Compromise.—As the Supreme Court may 
enter final judgment if proper, a judgment so entered on 
a compromise by parties pending appeal will be treated as 
a final judgment by consent. Chavis v. Brown, 174 N. 
Bemia2, 93 S. E. 471. : 

Where the parties’ respective counsel on appeal agreed 
to modification and amendment of the judgment, the cause 
will be remanded to the trial court, with directions to 
carry out the agreement. Stokes-Grimes Grocery Co. v. 
Hill, 176 N. C. 697, 97 S. E. 468. 

Any Relief Consistent with Pleadings.—On appeal a case 
is heard on the facts alleged in the pleadings, and where 
the plaintiffs have set forth such facts as entitled them 
to relief they will not be restricted to that demanded in their 
prayer for judgment, but may have any additional relief 
not inconsistent with the pleadings and the facts proved. 
Voorhees v. Porter, 134 N. C. 591, 47 S. E. 31. 

Separate Judgments for Separate Parties.—Where two 
parties have been joined as parties defendant in an action, 
and issues have been submitted as to each, and adverse 
verdict rendered as to each, under this section the action 
may be dismissed as to one party and affirmed as to the 
other. Kimbrough v. Hines, 182 N. C. 234, 109 S. E. 11. 

Setting Aside of Erroneous Part Only.—Where a_ judg- 
ment appealed from consists of independent matters, so that 
the erroneous part thereof can be segregated, the court will 
only set aside the erroneous part. Newberry v. Seaboard, 
ere. Co., 160 N. C. 156, 76 S. B. 238. 

Parties Not Appealing.—Where but one of a number of 
judgment defendants appeal from the judgment of the 
Superior court, the Supreme Court, in affirming the judg- 
ment, will remand the case, that the judgment of affirmance 
May be enforced against all such defendants. Baxter v. 
Wilson, 95 N. C. 137. 

But the Supreme Court will not determine the rights of 
persons represented in the trial but who do not appeal. 
Van Dyke v. Aetna Life Ins. Co., 173 N. C. 700, 91 S. 
E. 600. 

Same—Determining Interest in Land.--In this action the 
verdict of the jury established certain interests in defend- 
ant’s favor in the lands in controversy which were not ad- 
judicated in the judgment rendered; and, as the plaintiff 
did not appeal, the judgment is accordingly modified and 
affirmed. Johnson v. Whilden, 166 N. C. 104, 81 S. E. 1057. 

When Judgment Reversed—When, upon the inspection 
of the whole record, it appears that the judgment was un- 
Warranted upon the facts, the Supreme Court will, ex mero 
motu, reverse it. Everett v. Raby, 104 N. C. 479, 10 S. 
E. 526. 

Reversal as to Certain Issues.—Ordinarily, for error in 
the charge, or the reception or rejection of evidence, the 
verdict is set aside entirely, but it may be set aside in 
Part, and as to certain issues only, when it plainly appears 
that the erroneous ruling would not and did not affect 
the findings upon the other issues. Burton v. Wilmington, 
Ste, R. Co, 84 N. C. 193. 

Judgment Reversed for Substantial Cause Only.—Courts 
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will not order reversals upon grounds which do not affect 
real merits and where no substantial prejudice will result. 
Ball-Thrash Co. v. McCormack, 172 N. C. 677, 90 S. E. 916. 

Where appellant has had a fair submission of the real 
issues, the substantial benefit of all prayers for instructions, 
and determinative facts have been found against him, a re- 
versal will not be granted for technical errors. Smith v. 
Hancock, 172 N. C. 150, 90 S. E. 127. 

Modifying Provisions of Judgment. — Where defendants 
were joint tortfeasors, error “in submitting to the jury the 
issue as to which was primarily liable, and rendering a 
judgment based on a finding of primary liability by one, 


does not require a reversal, but the judgment can be 
modified to impose a joint and several liability. Hodgin 
v. North Carolina Public Service Corp., 179 N. C. 449, 102 


5.) Bs 748; 

Same—Omission of Parties—In suit to foreclose deed of 
trust, executed by husband and wife, securing note ex- 
ecuted by husband, against trustee and wife, where there 
was doubt whether personal representative of deceased hus- 
band was necessary party, Supreme Court will modify 
judgment dismissing action for failure to join him, and 
direct that plaintiff executors may bring him in. Geitner v. 
Honess173y IN, (Ce 591s" 920Ss by .49s5 

Modification as to Amount of Recovery.—Although on ap- 
peal an issue involving several items can not be amended 
where one item is erroneous, and appeal is on that item, 
the court can allow appellee to deduct that much, or stand 
a new trial. Ragland v. Lassiter-Ragland, 174 N. C. 579, 
94 S. E. 100. 

Where judgment has been rendered, in an action upon 
the note and mortgage, subjecting the collateral in part to 
the payment for the supplies for the preceding year, and 
error has been committed as shown by the facts and figures 
ascertained, the judgment appealed from will be reformed 
accordingly. Planters Stores Co. v. Bullock, 180 N. C. 
656, 104 S. E. 65. 

Judgment Affirmed.—The Supreme Court may affirm the 
judgment of the trial court. Selwyn Hotel Co. v. Griffin, 
182° N- Cs 539; 109) S. EH. 3713. Wilson v.-Jones, 176° N. CG 
205; Ofeov B18: 

New Trial May Be Granted.—The Supreme Court has 
power to grant a new trial. Hall v. Hall, 131 N. C. 185, 42 
S. E. 562; Hawk v. Pine Lumber Co., 149 N. C. 10, 62 
Sa By. 7526 

The Supreme Court may order a new trial and direct 
further proceedings in lower court. Williams v. Kearney, 
177 NE Ge Dol, OS 8S. Ihe 4056 

Same—For Newly Discovered Evidence—The Supreme 
Court may, in its discretion order a new trial for newly- 


discovered evidence, on motion in that court. Clark v. 
Riddle, Us INS | C692) 1247S 2 WS 1492: 
The Supreme Court, in its discretion, may refuse to 


grant a new trial for newly discovered evidence. Brown v. 


Mitchell, 102° N. C. 347, 9 S. E. 702; Sledge v. Elliott, 
US SECS pearls SoD eyh 
Same—To Introduce New Evidence.—After appeal, the 


cause may be remanded to the court below, upon petition of 
the plaintiff, to enable him to take further proofs, upon 
terms. Springs v. Wilson, 17 N. C. 385. 

Same—When Necessary Party Absent.—Where it appears 
that a necessary party is missing from the case, or that 
the issues are not determinative of the cause of action, 
the court, on its own motion, may remand the cause, with 
orders for a new trial. Waughan vy. Davenport, 159 N. C. 
369, 74 S. E. 967, modifying opinion on rehearing s, c., 157 
ING. U5GR 72S oe teat 84a : 

When New Trial Granted.—When the judgment is not 
supported by the record (as where the record shows that 
there was no verdict), or is rendered upon an inconsistent 
or unsatisfactory verdict, a new trial must be awarded. 
McCanless v. Flinchum, 98 N. C. 358, 362, 4 S. E. 359. 

Ordering New Trial of Certain Issues Only.—The court 
on appeal, upon ordering a new trial, may confine the is- 
sues to those which it deems necessary to a proper deter- 
mination of the cause. Davis v. Southern R. Co., 176 N. 
C. 186, 96 S. E. 945, denying motion to recall mandate, 175 
Ne GC. 6485996) S: Hh. 41: 

On appeal, it is in the discretion of the court whether to 
restrict a new trial to the issues affected by the error; 
wherever the error is confined to one or more issues sep- 
arable from others, and it appears to the court that no 
prejudice will result from such course, a new trial as 
restricted to such issues is usually’ granted. Huffman v. 
Ingold, 181 N. C. 426, 107 S. E. 453. 

All Issues—When the Supreme Court grants a new trial 
generally without further disposition, the new trial is 
upon all of the issues, though it has power to grant either a 
general or partial new trial. Table Rock Lumber Co. v. 
Branch, 158 N. C. 251, 73 S. E. 164. 
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Technical, Formal, or Trivial Defects—The Supreme 
Court will not grant a new trial except to subserve the 
real ends of substantial justice, and unless there is a 
prospect of ultimate benefit to the appellant. Cauble v. 
Southern Exp. Co., 182 N. C. 448, 109 S. E. 267. 

To Amend Verdict, Findings or Judgment.—The Supreme 
Court has power to remand a cause, so that there may be 
fuller finding of facts by the trial judge, in order that the 
appeal may be more intelligently considered. Gulf Refin. 
Co. vs “MeKernan, aye eNeaC.) 82,>100 SS. B.. 1212 

Findings as to Costs.—On appeal, a cause may be re- 
manded for a s{¥cial finding as to the right to costs. Smith 
vi (Smith; TOS sNeCa365,012°S: Bx045, s13%Graks 113; 

To Find Additional Facts——Where the pleadings and af- 
fidavits in an injunction suit are conflicting, and there is 
no finding of facts, the case will be remanded, that the 
facts may be found by the trial court or by a jury upon 
proper issues submitted to it. Kitchen v, Troy, 72 N. 
C5750; 

In a proceeding before a township board of supervisors 
to lay out a cartway, where an appeal was taken to the 
county board of commissioners and from there to the su- 
perior court, and the superior court exceeded its jurisdiction 
and amended the petition to one for the laying out of a 
public road, the Supreme Court on appeal will not dis- 
miss the case, but will direct the superior court to strike 
out the void order and proceedings thereunder and to 
proceed according to law. Holmes v. Bullock, 178 N. C. 
$76; 100" Ss Be 530: 

A necessary finding in an action to recover money from 
an express company, alleged to have been lost from a 
valise which had been intrusted to the defendant for ship- 
ment. in that the money was taken while the valise was in 
the defendant’s care or control, and such finding being 
omitted from an agreed case submitted to the superior 
court, it is remanded so that the omission may be. supplied. 
Sedbury v. Southern Exp. Co., 164 N. C. 363, 79 S. E. 286. 

Plaintiff Entitled to Judgment against Sureties on Un- 
dertaking.—Upon the affirmance by the Supreme Court of 
a judgment of the superior court, in favor of the plaintiff, 
he is entitled, upon motion, to judgment against the 
sureties upon an undertaking to stay execution pending 
appeal, and such affirmance is conclusive of the liability 
of the sureties. Oakley v. Van Noppen, 100 N. C. 287, 
GPgSp Waele 


§ 1-298. Procedure after determination of ap- 
peal.—tIn civil cases, at the first term of the su- 
perior court after a certificate of the determina- 
tion of an appeal is received, if’ the judgment is 
affirmed the court below shall direct the execu- 
tion thereof to proceed, and if the judgment is 
modified, shall direct its modification and per- 
formance. If a new trial is ordered the cause 
stands in its regular order on the docket for 
trial at such first term after the receipt of the 
certificate from the supreme court. (Rev., s. 1526; 
1S887s5¢/ 192, 5.27 CPS. 650/) 


Jurisdiction of Appellate Court after Remand.—The Su- 
preme Court, having certified its opinion and remanded the 
case to the court below, is without jurisdiction to make any 
orders therein. Seaboard Air Line R. Co. v. Horton, 176 
Ni Gy 115); 96S: E. 9543" Davis v. Southern’ Rw Cons 1762N; 
C186, 96 %S:,., 945; 

Jurisdiction of Lower Court after Affirmation.—After a 
judgment of a subordinate court imposing a punishment for 
contempt for disobedience of its order has been affirmed 
by the Supreme Court it becomes final, and the court be- 
low has no power to remit or modify it. In re Griffin, 98 
Ni iCe 225 Sr Se,. S15: 

Final Assessment Invalid before Opinion Certified. — In 
Atlantic Coast Line R. Co. v. Sanford, 188 N. C. 218, 219, 
124 S. E. 308, the Court said: ‘““The defendants seem to 
have proceeded upon the assumption that it was not neces- 
sary to await the certification of the opinion rendered on 
appeal, but in this respect they were in error. They had 
no legal right to make a final assessment against the plain- 
tiff’s property before the opinion had been certified to the 
superior court and while the questions presented on the 
appeal were yet in fieri.” 

Proceedings in Trial Court, after Affirmation, Simply 
Formal.—When a judgment of the superior court was af- 
firmed on appeal, an entry on the docket of the superior 
court, ‘Judgment as per transcript filed from the Supreme 
Court,” was sufficient and a termination of the action. The 
former judgment having been merely suspended, and not 
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vacated by the appeal, the affirmation by the Supreme 
Court ended the suspension, and the office of the last judg- 
ment was simply formal, to direct the execution to proceed 
and to carry the costs subsequently accrued. Bond v. 
Wioolweils) Ne Crr20, 0188S. ate 77: 

Effect in Lower Court of Decision of Appellate Court.— 
Where a judgment has been affirmed or reversed, but no 
final judgment entered by the Supreme Court, the case is 
a live one until judgment has been entered in the court 
below in conformity with the certificate from the Supreme 
Court. Lancaster v. Bland, 168 N. C. 377, 84 S. FE. 529, 

Procedure When Lower Court Contravenes Judgment of 
Supreme Court.—A judgment in appellant’s favor taxing the 
costs of action at variance with the decision of the Supreme 
Court rendered on appeal, signed upon appellant’s motion in 
the superior court, after examination had been afforded ‘o 
the appellee’s attorney, is not irregular, and when not 
thus taken through mistake, inadvertence, surprise or ex- 
cusable neglect, the procedure is by exception and appeal, 
and not by motion in the cause at a subsequent term of the 
trial court. Phillips v. Ray, 199 N. C. 152, 129 S. BE. 177, 

Pro Forma Order.—An order “that execution of said judg- 
ment -do proceed” was pro forma under this section. North 
Carolina R. Co. v. Story, 193 N. C. 362, 366, 137 S. E. 166. 

Applied in Hamilton v. Southern R. Co., 203 N. C. 136, 
164 S. E. 834. 


§ 1-299. Appeal from justice heard de novo; 
judgment by default; appeal dismissed.—When 
an appeal is taken from the judgment of a jus- 
tice of the peace to a superior court, it shall be 
therein reheard, on the original papers, and no 
copy thereof need be furnished for the use of 
the appellate court. An issue shall be made 
up and tried by a jury at the first term to which 
the case is returned, unless continued, and 
judgment shall be given against the party cast 
and his sureties. When the defendant defaults, 
the plaintiff in actions instituted on a single 
bond, a covenant for the payment of money, 
bill of exchange, promissory note, or a signed 
account, shall have judgment, and in other cases 
may have his inquiry of damages executed forth- 
with by a jury. If the appellant fails to have © 
his appeal docketed as required by law, the ap- 
pellee may, at the term of court next ae 
ing the term to which the appeal is taken, have 
the case placed upon the docket, and upon 
motion the judgment of the justice shall be af- 
firmed and judgment rendered against the ap- 
pellant, and for the costs of appeal and against 
his sureties upon the undertaking, if there are 
any, according to the conditions thereof. Noth- 
ing herein prevents the granting the writ of 
recordari in cases now allowed by law. (Rev., ss. 
607, 609; Code, ss. 565, 881; C. C. P., s. 540; 1889, 
em443uR Come: ol Semper UntiaeuGe 115; 7's, 63%. 1704 
c. 414; C. S. 660.) , ; 
Local Modification.—Transylvania: 1935 suelese, 
I. Editor’s Note. 

II. General Considerations. 
III. When Appeal Lies. 


IV. Power of Superior Court on Appeal. 
V. Dismissal for Failure to Docket—Recordari. 


Cross References. 


As to manner of taking appeal, see § 7-179 
of appeal, see § 7-178, . As to eff 


I. EDITOR’S NOTE. 

The plain purpose of the legislature, as manifested 
this section, was to expedite the disposition of appeal 
from the courts of justices of the peace by providing tha " 
they shouid stand for trial de novo on the dockets < 
superior courts at the first term after the appeal should 
be taken; that if both parties should appear, judgment 
should be tendered against the party cast, and ‘tha whe , 
the defendants should make default the judgment in co 
tain classes of cases should be final, and in other actions 
by default and ‘inquiry ‘‘to be executed forthwith by a jury 
This section was subsequently amended (Laws of 1889 1 
443) so that where the party appealing should fail to cad ” 
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his appeal to be docketed before the next term of the su- 
perior court, the opposing party should have the right to 
procure a transcript of the justice’s record, docket it and 
move to dismiss the appeal at said term. The amendment 
seems to have been enacted in furtherance of the same pur- 
pose to prevent unnecessary delay in disposing of those 
causes involving small amounts. ; eye 

A justice’s court is an inferior court of limited jurisdic- 
tion, not proceeding according to the course of common law, 
and although a justice is required to keep a docket and 
enter his proceedings, this does not constitute his court 
a court of record. Accordingly, when an appeal. is taken 
from his judgment he does not send up a duly certified 
transcript of record as the foundation of the action of the 
appellate court, but he is required to file the original 
papers in the cause. 


II. GENERAL CONSIDERATIONS. 


Jurisdiction Dependent on Jurisdiction of Lower Court.— 
The jurisdiction of the superior court on appeal from justice 
court is entirely derivative, and, if the justice had no ju- 
risdiction of the action, the superior court acquires none by 
the appeal. Lower Creek Drainage Com’rs v. Sparks, 179 
meme. 581,. 103 S. E. 142, 

Derivative Jurisdiction.—The jurisdiction of the superior 
court on appeals from a justice of the peace is entirely de- 
rivative, so that, if the justice had no jurisdiction in an ac- 
tion as it was before him, the superior court can derive 
none by amendment. Stacey Cheese Co. v. Pipkin, 155 N. 
C. 394, 71 S. E. 442; McLaurin v. McIntyre, 167 N. C. 350, 
Bio. H. 627. 

Where the justice did not have jurisdiction of a party, 
the superior court can not obtain it on appeal from the jus- 
tice court, by ordering a summons to issue to bring the 
party before it. Durham Fertilizer Co. v. Marshburn, 122 
WN. C. 411, 29 S. E. 411, 65 Am. St. Rep. 408. 

Jurisdiction Can Not Be Conferred by Consent.—Where 
the superior court acquired no jurisdiction of a case on ap- 
peal from justice’s court without jurisdiction, the parties 
can not by consent waive the want of jurisdiction. Love v. 
Huffines, 151 N. C. 378, 66 S. E. 304. eg 

Plaintiff Must Prove Case.—As on appeal from a justice 
the whole case must be tried de novo in the superior court, 
the mere absence of the defendant, who has answered, and 
raised a material issue, does not relieve plaintiff from the 
necessity of establishing his cause of action, and it is error, 
because of such absence, to dismiss the appeal. Barnes v. 
Southern R. Co., 133 N. C. 130, 45 S. E. 531. 


Appeal Waives Objections to Proceedings before Justice. 
—Where a party appealed from the judgment of a magis- 
trate to the county court, and a trial was had by jury, the 
matter being gone through with de novo, the defects in the 

_ proceedings before the magistrate are not material, as they 
are vacated by the appeal. Kearney v. Jeffreys, 30 N. C. 
96. 

_ Where it did not appear in the summons, and there was 

no complaint that the amount sued for was over the 
jurisdictional amount limited to justice courts, the objection 


q as to the court’s jurisdiction can not be raised for the first 
time on appeal to the superior court. Cromer Bros. v. 
earenasi22 N. C. 563, 29S. EB. 836. 


Trial De Novo.—On appeal from a judgment of a justice 
of the peace to the superior court, the judgment appealed 
from is vacated, and a trial de novo had in the superior 
court. Carolina Bagging Co. v. United States Railroad 
Administration, 184 N. C. 73, 113 S. E. 595. See also State 
‘v. Goff, 205 N. C. 545, 172 S. E. 407; Pridgen v. Lynch, 215 
UN. C. 672, 2S. E. (2d) 849. 
_ New Trial of All Litigated Matters.—On appeal to the 
"superior court from the judgment of a justice, all litigated 
‘matters in the action are to be tried de novo. Falkner v. 
‘Pilcher, 137 N. C. 449, 49 S. E. 945. 

Trial upon Original Papers.—The appeal takes the whole 

action into the Superior Court, where it is to be tried de 
‘novo, not upon a transcript of the record in the justice’s 
court, but upon the original papers, which must be sent 
up with the appeal. Phelps v. Worthington, 92 N. C. 270, 
71, : 
_ Can Not Change Nature of Action.—Defendant, on ap- 
Peal from a justice of the peace in an action for rent, can 
not amend so as to change the nature of the action, and 
make it one of which a justice’s court has no jurisdiction. 
‘Shel! v. West, 130 N. C. 171, 41 S. E. 65. 

Right to Remit Claim—Where plaintiff brought suit in 
the court of a justice of the peace claiming a debt, and also 
Possession of a horse and wagon, under mortgage, on ap- 

from the justice’s judgment to the Superior Court, 
Be hai a right to remit his claim for the personal property 
and declare only for the debt. Jones v. Palmer, 83 N. C 
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Party Cannot Answer and Demur.—In an action in jus- 
tice’s court .where deferdant pleaded to the merits and 
went to trial, and was cast and appealed, his answer, not 
withdrawn, waived his demurrer subsequently filed in the 
Superior Court. Rosenbacher & Bros. vy. Martin, 170 N. C, 
236, 86 S: FE. 785. 

Cited in Sneed v. State Highway Commission, 194 N. C, 
46, 47, 138 S. E. 350; Drafts v. Summey, 198 N. C. 69, 150 
5. BB. 63k 

III WHEN APPEAL LIES. 


Judgment Must Put an End to Action.—This section im< 
plies a final judgment—that is, one that in some way puts an 
end to the action. Phelps v. Worthington, 92 N. C. 270, 271. 

No Appeal from Interlocutory Judgment.—Appeals_ can- 
not be'taken from justices of the peace to the Superior Courts 
from interlocutory judgments; therefore, where a justice 
dismissed a warrant of attachment, the judgment of the Su- 
perior Court on appeal dismissing the plaintiff’s action on 
the ground that no service of process had ever been made 
was erroneous, as no appeal lay from the order of the jus- 
tice and the Superior Court should only have dismissed 
the appeal. Phelps v. Worthington, 92 N. C. 270. 

Appeal from County Commissioner.—An appeal from 
the board of county commissioners in establishing a public 
road should be taken in accordance with this section. Blair 
v. Coakley, 136 N. C. 405, 48 S. EB. 804, 

Taxing Prosecutor with Costs of Criminal Prosecution.— 
An appeal lies from the judgment of a justice of the peace 
taxing the prosecutor with costs, such taxing being in the 
nature of a civil judgment. State y. Morgan, 120 N. C. 563, 
26 S. E. 634;. State v. Cole, 180 N. C. 682, 104 S. E. 136. 

Motion To Set Aside Judgment.—If a motion to set aside 
a judgment in the court of a justice of the peace should 
be allowed or denied improperly, the complaining party may 
appeal to the superior court. Whitehurst. v. Merchants, 
ete., Transp. Co., 109 N. C. 342, 13 S. E. 937. 

Waiver of Right of Appeal.—A defendant by voluntarily 
paying a judgment taken against him before a justice of 
the peace waives his right of appeal. Cowell vy. Gregory, 
130 CN: tC. 80: «40S; R849: 


Appeal and Not Motion to Set Aside Judgment Proper 
Remedy.—Where a defendant relied on the assurance of a 
justice of the peace, that his cause would not be tried, after 
which the justice rendered a judgment against him in his 
absence, the remedy is by an appeal or a recordari as a 
substitute therefor, and not by a motion to set aside the 
judgment. Navassa Guano Co. v. Bridgers, 93 N. C. 439. 


IV. POWER OF SUPERIOR COURT ON APPEAL. 


Limiting Trial to Particular Issues.—The Superior Court 
may limit the trial on appeal to particular issues, where 
there is no evidence to support those excluded. Smith v. 
Newberry, 140 N. C. 385, 53 S. E. 234. 

Incidental Questions.—An appeal from a court of a jus- 
tice of the peace comprehends in its scope a new ttrial of 
the whole subject matter of the action, and any determina- 
tion by the magistrate of an incidental question involved 
therein, though not directly appealed from, is, when rele- 
vant and necessary, to be considered and determined by 
the appellate court. White v. American Peanut Co., 165 
Na Ge doow also. omis4: 


Amount Claimed Limited to Jurisdictional Amount of Jus- 
tice’s Court.—Where the Superior Court acquires jurisdic- 
tion on appeal from justice’s court upon law and fact. the 
trial proceeds de novo, the appellate court can not allow an 
amendment of the complaint increasing the amount of 
plaintiff’s claim beyond that to which the jurisdiction of 
the justice is limited. Meneely & Co. yv. Craven, 86 N. C. 
364. See, as to applicability of section, Cowles v. Hayes, 
6/ ON UC 128: 


May Disregard Finding of Facts.—On appeal to the Su- 
perior Court from an order of a justice denying a motion ta 
open a default judgment the court may disregard the jus- 
tice’s finding of fact, and proceed to hear the matter anew. 
Turner v. Threshing Mach. Co., 133 N. C. 381, 45 S. E. 781. 
Finlayson v. American Acci. Co., 109 N. C. 196, 13 S. E. 
739. 

Same—But Not in Summary Proceedings.—Where on a 
trial in summary proceedings before a justice, there is evi- 
dence to establish equitable title in defendant, and the court 
finds from such evidence in favor of defendant, and dismisses 
the action, his judgment can not be reviewed; but, where 
there is no evidence, his decision becomes a question of 
law, and reviewable. McDonald v. Ingram, 124 N. C. VME 
32.5.) E.. 6/7. 

Power to Allow New or Amended Pleadings.—Upon an 
appeal in a civil action from the court of a justice of the 
peace to the Superior Court, the latter has power to 
amend the pleadings and allow new pleas or matters of de- 
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fense to be set up. Moore v. Garner, 109 N. C. 157, 13 S. 
E. 768. 

Same—Discretion of Court.—The trial on appeal in the 
superior court from a justice’s judgment is de novo, and 
the judge may, in his discretion, allow pleadings to be 
filed. Teal v. Templeton, 149 N. C. 32, 62 S. E. 737. 

Same—Plea of Statute of Limitations. — The plea of the 
statute of limitations, not relied on before a justice, can not 
be set up on appeal in the superior court without leave. 
Amendment of pleadings in such case is matter of discre- 
tion. Poston v. Rose, 87 N. C. 279. 

Same—Error in Amount of Summons.—Where a summons 
issued by a justice failed to show the amount claimed, the 
insertion of such amount was properly permitted upon ap- 
peal to the superior court, and such amendment was re- 
troactive. McPhail Bros. v. Johnson, 115 N. C. 298, 20 S. 
IRE BYE 

Same—Error in Initials of Party.—Error in one of the 
initials of defendant’s name in a justice’s summons, if the 
right man is served, and is not misled, does not vitiate judg- 
ment by default, and may be amended on an appeal. Claw- 
son v. Wolfe, 77 N. C. 100. 

May Allow Counterclaim.—The superior court may on ap- 
peal from justice court allow the defendant to set up a 
counterclaim not urged in justice court. Norfolk, etc., R. 
Co. v. Dill, 171 N. C. 176, 88 S. E. 144. See, also, Thomas 
v. Simpson, 80 N. C. 4. 

Same—Refusal to Allow Counterclaim.—Where it appeared 
that a defendant made no defense to the action, but suffered 
judgment to be entered against him in a justice’s court and 
appealed to the superior court, but failed to answer or ask 
for leave to do so until the trial three years later, the court 
properly refused to allow a plea of counterclaim then to be 
set up. Johnson v. Rowland, 80 N. C. 1. 

Court Cannot Set Aside Judgment and Docket Case.—Where 
a judgment was obtained before a justice of the peace and 
docketed in the office of the Superior Court Clerk, the court 
has no power upon motion to set aside said judgment and 
enter the cause upon the civil issue docket. Ledbetter v. 
Osborne, 66 N. C. 379. t 

May Make Additional Parties.—Under this section the 
superior court, on appeal from justice’s judgment is au- 
thorized to bring in an additional defendant, though less 
than $200 might be recoverable against such defendant. Sel- 
lars Hosiery Mills v. Southern R. Co., 174 N. C. 449, 93 


S. E. 952. But not where the presence of the co-defendant 
is unnecessary. Morgan v. Royal Ben. Soc., 167 N. C. 
262. Solos Ee ALS. 
V. DISMISSAL FOR FAILURE TO DOCKET— 
RECORDARI. 


Effect of Failure to Docket in Time.—An appeal from 
justice court not docketed at the first term to which it 
was returnable is properly dismissed. Tedder v. Deaton, 
167 °N. 'C..°47955 83 Suvk, (616 Peltzv." Bailey. 157 Ns Gr. 166; 
ETS LO SVE, 

If appellant fails to docket his appeal by the next succeed- 
ing term of the superior court, the appellee may have the 
case placed on docket, and have the judgment affirmed. 
Simonds v. Carson, 182 N. C. 82, 108 S. E. 353. 

Under this section the judgment of affirmance is, in sub- 
stance, equivalent to a judgment dismissing the action, 
and the appellate court is not required to look into the rec- 
ord for the purpose of passing upon the merits of the ex- 
ceptions. Blair v. Coakley, 136 N. C. 405, 48 S. E. 804. 

Failure to Pay Clerk’s Fees.—When the justice of the 
peace was paid for transcript of appeal, made it out the 
day of the trial and handed it to the clerk of the superior 
court, but the appellant neither tendered nor paid the clerk 
his fees nor requested that it be docketed, a motion to dis- 
miss the appeal will be granted. Lentz v. Hinson, 146 N. 
C. 31, 59 S. E. 144; Ballard v. Gay, 108 N. C. 54413 S. E. 
207. 

Dismissal for Failure to Docket Not Reviewable.—The 
action of the lower Court is not reviewable in allowing the 
motion of the appellee, from a judgment rendered in a 
court of the Justice of the Peace, to docket and dismiss 
an appeal when the appellant had neither paid the Clerk’s 
fees nor requested him to docket the appeal. McClintock 
Vv. Litewlng: (Gor, 1agmINane. asni62) Os. Be 775s 


When Appeal Not Dismissed.—Where an appellant pays 
the fees for the return and docketing of an appeal from a 
justice of the peace, the appeal will not be dismissed for 
the failure of the clerk of the superior court to docket 
the same. Johnson v. Andrews, 132 N. C. 376, 43 S. E. 926. 

Where, on appeal from a justice of the peace, the case 
was not docketed, because the fees for this service were not 
tendered or paid to the clerk, but the clerk did not de- 
mand his fees or notify the appellant that the appeal would 
not be docketed unless they were paid, it was no error 


CH. 1. CIVIL PROCEDURE—APPEAL, 


§ 1-300 


for the judge to allow the appeal to be docketed two terms 
after the regular time, and as soon as the appellant was 
notified that this had not been done. West v. Reynolds, 
94 N. C. 333. 

Waiver of Right to Object to Failure to Docket in Time. 
—Where defendant failed to see that his appeal from judg- 
ment of a justice of the peace was docketed at next term 
of superior court, but appeal was on docket 1% years with- 
out notice from plaintiff that he intended to take advantage 
of irregularity, it was held that plaintiff waived his right 
to object. Rawls, etc., Co, v. Norfolk Southern R. Co., 172 
NaC. 211, 9098S Bailie: 

Same—Agreement of Attorneys as Waiving Requirement. 
—Where the opposing attorneys agree that plaintiff’s at- 
torney shall make up the transcript of appeal with the jus- 
tice of the peace, and submit it to defendant’s attorney, and 
plaintiff’s attorney failed to conform to the agreement, the 
appeal will not be dismissed at his instance on the ground 
that the case was not docketed at the term next ensuing 
after the appeal was taken. Jerman v. Gulledge, 129 N. C. 
242.39. Si 835% ¥ 

Same—Agreement That Defendant Should Hold the Prop- 
erty.—An agreement made after judgment by a justice for 
plaintiff that defendant should hold the property until the 
cases should be determined by the higher court did not 
waive plaintiff’s right to have the appeal dismissed be- 
cause not docketed in time. Jones v. Fowler, 161 N. C. 
O04, 77 Seay alos 

Effect of Not-Moving to Dismiss for Failure to Docket 
in Time.—Upon appellant’s failure to docket appeal from 
justice of the peace to superior court at the next term, 
appellee can move to dismiss at such term, but his fail- 
ure to do so does not estop him from asserting appellant’s 
failure to docket appeal at the next term as a bar to the 
trial of the case in the superior court. Barnes v. Saleeby, 
177 N. C. 256, 98 S. E. 708. See, also, Love v. Huffines, 
15ST ON. C9378) 660 Sen. 004 

Privilege of Appellee Only.—The power given by this sec- 
tion to the appellee to docket a case at the first term of the 
superior court, if the appellant does not, and to have the 
judgment afnrmed, is a privilege granted to the appellee only, 
and the appellant can draw no argument against appellee 
from his failure to use it- Davenport v. Grissom, 113 N. C. 
38, oo twos San ZGs 


Laches in Applying for Recordari.—When an appeal from 
a justice’s court has not been docketed within the time pre- 
scribed by section 1-300, the appellant should move for a 
recordari, at the first ensuing term of’ the superior court, 
that the appeal should be docketed; and though appeal had 
been prayed in open court and the fee of the justice paid, 
the failure to move for a recordari and to make proper in- 
quiry of the clerk of the superior court as to whether the 
case has been docketed is such laches as will, in the absence 
of agreement of the parties, entitle the appellee to have the 
case dismissed upon his motion; and the fact that appellant 
has employed an attorney to look after the appeal will not 
excuse him. Peltz v. Bailey, 157 N. C. 166, 72 S. E. 978. 


Appeal Lost through Default of Appellant.—The provi- 
sions of this section, as to the writ of recordari, have no 
application where an appeal from the justice’s court has 
been lost through the default of the appellant, and the fail- 
ure of the appellee to docket and dismiss is no waiver of 
the ‘appellee’s rights upon appellant’s motion for a recordari, 
Pickens v. Whitton, 182 N. C. 779, 109 S. E.. 836; see, also, 
Helsabeck v. Grubbs, 171 N. C. 337, 88 S. E. 473. 


No Recordari after Removal.—A plaintiff who appealed 
from the judgment of a justice for less than $25, in his 
favor, he claiming more, and the judge having affirmed the 
judgment cn the papers sent up to him, under this sec., 
is not entitled to a recordari to the justice, as the case has 
already been removed from his court. Cowles v. Hayes, 
67a.Ne C28: 4 

Liability of Justice for Negligent Failure to Docket Ap- 
peal.—A justice who is paid the appeal fee and the fee 
for docketing the appeal, and yet who negligently fails” 
to docket the appeal, so that the right of appeal is thereby) 
lost, is not liable therefor in a civil suit. Simonds w 
Carson, 182 N. C. 82, 108 S. E. 353. See 1 N. CG 
Rev. 55. : 


§ 1-300. Appeal from justice docketed for trial 
de novo.—When the return is made from the: 
justice’s court the clerk of the appellate court 
shall docket the case on his trial docket for a’ 
new trial of the whole matter at the ieee 
term of said court. (Rev., s. 608; Code, s. 880; 


C, C..Ps, 9,630; 1876-7, c.251,s..83.C.. Sagem 
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Cross Reference.—As to notice of appeal, see §§$ 7-179, 
7-180. 
Docketed at Next Ensuing Term.—An appeal from the 


court of a justice of the peace should be docketed at the 
next ensuing term of the superior court if the judgment 
appealed from has been rendered more than ten days before 
that term, without the discretion of the trial judge to grant 
indulgence or extension of time. Peltz v. Bailey, 157 N. 
C. 166, 72 S. E. 978; Southern Pants Co. v. Smith, 125 N. 
moss, o4. §. .E. 552. 

Same—Judge Cannot Allow Docketing Later.—Under this 
section an appeal from justice court must be docketed at 
that term of the superior court which begins more than ten 
days after judgment in justice court, and the superior court 
has no right to dispense with such requirement. Helsabeck 
vy. Grubbs, 171 N. C. 337, 88 S. E. 473; Barnes v. Saleeby, 177 
N. C. 256, 98 S. E. 708. Formerly the rule was different. 
See West v. Reynolds, 94 N. C. 333. 

Term to Which Appeal Is Taken.—An appeal must be 
taken to the next term of the appellate court; and it is 
therefore error to proceed in a case on appeal from a 
justice’s court taken after that time, in the absence of 
notice to the appellee, that he may show cause against it. 
Hahn v. Guilford, 87 N. C. 172. 

See State v. Edwards, 110 N. C. 511, 14 S. E. 741. 

The “next term’ of the court means that term which 
shall begin next after the expiration of the ten days allowed 
for service of notice of appeal. Sondley v. Asheville, 110 
meee, 684,14 SS. E.. 514. 

Same—Whether Civil or Criminal.—The phrase ‘‘next 
term,” within rule requiring appeals from justice’s judg- 
ments to be docketed at the next term, means any term, 
whether civil or criminal, that begins next after the ex- 
piration of the ten days allowed for service of notice of 
appeal. Barnes v. Saleeby,_177 N. C. 256, 98 S. E. 708; 
Johnson v. Andrews, 132 N. C. 376, 43 S. E. 926; Jerman 
vy. Gulledge, 129 N. C. 242, 39 S. E. 835. 

An appeal from the action of the county commissioners in 
altering a public road should be taken to the next term of 
the superior court, though it was a criminal term. Blair 
vy. Coakley, 136 N. C. 405, 48 S. E. 804. 

Same—Judge Cannot Allow Docketing Later.—Under this 
section an appeal from justice court must be tried at that 
term of the superior court which begins more than ten 
days after judgment in justice court, and the superior 
court has no right to dispense with such requirement. 
Helsabeck v. Grubbs, 171 N. C. 37, 88 S. E. 473; Barnes v. 
Saleeby, 177 N.-C. 256, 98 S. E. 708. Formerly the rule 
was different. See West v. Reynolds, 94 N. C. 333. 

Subsequent Term.—When the term of the appellate court 
begins within ten days allowed by _ section 7-179 to 
perfect an appeal, the appeal is taken to the next term. 
Gregory v. Hobbs, 92 N. C. 39; Sondley v. Asheville, 110 
mec, 84, 14 S. E.. 514. 

When Judge Does Not Attend Next Term.—When the 
judge does not attend the next term of court at which an 
appeal from a judgment of a justice of the peace should 
have been docketed, the appellant should see that the appeal 
is docketed in time, all matters then pending being carried 


over in the same plight and condition, to the subsequent 


term. Barnes v. Saleeby, 177 N. C. 256, 98 S. E. 708. 


Duty of Appellant to See Case Properly Docketed.—One 
appealing to the superior court from a judgment of a 
justice of the peace must see that the case is properly 
docketed, or he loses his appeal. Abell v. Thornton Light, 
Sreco., 159 N.C. 348, 74 S. E. 881. 

Failure of Appellant to Docket Appeal in Apt Time.—Un- 
der this section it is appellant’s duty to docket his appeal 
in the superior court in time, and his failure to have done 
so by the next succeeding term of the superior court, wherein 
the motion of appellee to dismiss has been properly allowed, or 
to apply for a recordari, in apt time, is his own laches, which 
will prevent his recovering damages of the justice of the 
peace for his failure to send up the case according to his 
Promise, after having accepted his fee therefor, in the 
absence of a fraudulent intent. Simonds v. Carson, 182 
mc. 82, 108 S. E.. 353. 


Docketing at Subsequent Term as Entitling Appellant to 
Nonsuit.—Under this section a docketing at a subsequent 
term is a nullity, and does not entitle the plaintiff appellant 
to take a nonsuit. Davenport v. Grissom, 113 N. C. 38, 
zw S. E. 78. 


Finality of Judgment.—Where a justice of the peace has 
taken a case under advisement and later renders judgment 
against the defendant without notice to him, and the de- 
fendant does all that the law requires of him, after he had 
notice of the judgment, to perfect his appeal to the Su- 
perior Court within the time required by statute, and later 
has recordari issued from the latter court, the judgment 
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appealed from will not be held as final. 
lard, 196 N. C. 696, 146 S. E. 807. 

Plea of Limitations—An appeal from a court of a jus- 
tice of the peace is tried de novo in the Superior Court, 
under this section, and when the account sued on is ad- 
mitted in the former court; it is discretionary with the 
trial judge to permit the plea of the statute of limitations 
which is necessary to defendant’s right to set it up. Focht- 
man v. Greer, 194 N. C. 674, 140 S. E. 442. 

Effect of Dismissal The dismissal of an appeal from a 
court of a justice of the peace, when not docketed by the 
appellant at the term of the superior court prescribed by 
this section, has the same effect as an affirmation of a 
judgment thereof under section 1-299. McClintock vy. Life 
ins» Coiy 149 Ne Gish. woaeo: E775: 


§ 1-301. Plaintiff's cost bond on appeal from 
justice.—When a defendant appeals from the 
judgment of a justice of the peace to the su- 
perior court, or when the judgment of the jus- 
tice is removed by the defendant, by recordari 
or otherwise, to a superior court, the court 
having cognizance of the appeal or  recordari 
may, upon sufficient cause shown by affidavit, 
compel the plaintiff to give an undertaking, 
with sufficient surety, for payment of the costs 
of the suit, in the event of his failing to prose- 
cute the same with effect. (Rev., s. 606; Code, s. 
NGA phere Oly O1A04:° 1B31, 1c. 20%, © ee Obs.) 


Cross References.—As to costs on appeal, see § 6-33 and 
annotations thereunder. As to undertaking to stay exe- 
cution, see § 7-175. 

Necessity for Surety.—The Code requires 
an appeal from a justice’s judgment. 
Ghar. Cie 388: 

Discretion of Judge as to Requiring of Security.—In an 
appeal by a defendant to the superior court from a judg- 
ment of a justice of the peace, it lies within the discretion 
of the presiding judge to require the plaintiff to give 
security for the further prosecution of the suit, or not. 
Smith v. Richmond, etc., R. Co., 72 N. C. 62. 


SUBCHAPTER X, EXECUTION. 


Art. 28. Execution. 


§ 1-302. Judgment enforced by execution. — 
Where a judgment requires the payment of 
money or the delivery of real or personal prop- 
erty it may be enforced in those respects by 
execution, as provided in this article. Where 
it requires the performance of any other act a 
certified copy of the judgment may be served 
upon the party against whom it is given, or 
upon the person or officer who is required 
thereby or by law to obey the same, and his 
obedience thereto enforced. If he refuses, he 
may be punished by the court as for contempt. 
MOVs Glo Moonee addi Cue. « O57:.C.,S, 
663.) 


Cross Reference.—As to provisions for punishment for 
contempt generally, see sections 5-1 to 5-9. 
In General.—An execution is a _ writ, issuing 


Blacker v. Bul- 


no surety on 
Steadman v. Jones, 


from a 


court, and is an authority to the sheriff or other officer 
to do what it commands. Wayman vy. Southard, 10 Wheat. 
ino Dey Rds 255: 


Every execution presupposes a judgment, and the right to 
issue the one implies the existence of the other. Sheppard 
v. Bland, 87 N. C. 163. The general rule is that the power 
to issue an execution is a necessary consequence to the 


power to render judgment. Bank v. Halstead, 10 Wheat. 
51,. 64, 6 L. Ed. 264, 
A judgment creditor is entitled to have his judgment 


satisfied, if need be, by a sale of his debtor’s property, 
except such parts thereof as may be exempt from execu- 
tion. The ordinary process to enforce such a judgment is 
that of execution against the property of the debtor, and 
this process the creditor may have from time to time while 
the judgment continues in force, until it shall be discharged. 
Vegelahn v. Smith, 95 N. C. 254, 255. 

Where the land of a judgment debtor is subjected to a 
specific lien for its payment, the judgment creditor may 
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proceed against the debtor in personam, may compel pay- 
ment by proceeding in rem, or pursue both remedies at the 
same time. Boseman v. McGill, 184 N. C. 215, 114 S, Bao: 

Purpose of Execution.—An execution is the end and life 
of the law, and is indispensably necessary to the beneficial 
exercise of the jurisdiction of. a court. Bank v. Halstead, 
10 Wheat. 51, 55, 6 L. Ed. 264. The purpose of an ex- 
ecution is to give effect to the judgment on which issued. 
Harshman vy. Knox County, 122sUe-S. 306, 319) van. Cte 1171, 
30) L.Bd. 1152. 

Property Subject to Execution.—An execution may or- 
dinarily be levied upon all property that has a_ visible, 
tangible existence, within the jurisdiction of the courts and 
the precinct of the officer; and .ll rents, profits and rights, 
arising from or appurtenant or appendant thereto. Ager 
v. Murray, 105 U. S. 126, 130, 26 L. Ed. 942; Stevens v. 
Gladding, 17 How. 447, 453, 15 I. Ed. 155. 

The property need not be the subject of sale. It is the 
title of the defendant, and not the property itself, which is 
subject to executicn. Turner v. Fendall, 1 Cranch 117, 
134, 2 I. Ed. 53; The Moses Taylor, 4 Wall. 411, 427, 18 
Topi n97s 

What Law Governs.—Liability of property to be sub- 
jected to execution is in the case of real estate, to be 
determined by the law of the jurisdiction of the situs. 
Spindle v. Shreve, 111 U. S. 542, 4 S. Cts 522" 28L,.) Hd:°512. 

Liability in the case of personal property is determined 
by the law of the state where the property actually is, re- 
gardless of the domicile of the owner. Hervey v. R. I. 
Locomotive Works, 93 U. S. 664, 23 L. Ed. 1003. 

And in the case of choses in action and trusts, liability 
is determined by the place where created or found. Spindle 
v. Shreve, 111 U. S. 542, 547, 4 S. Ct. 522, 28 L. Ed. 512. 

Debtor’s Funds in Hands of Third Person.—Where_ it 
appears, in proceedings supplementary to execution, that a 
third person has funds of the defendant available for the 
judgment debt, etc., an order may be made by the court 
forbidding such third persons to dispose of the fund. Bose- 
man vo McGill, 184 Nv Geis d14.S) i. 102" As sto garnish- 
ment, see §§ 1-440 et seq., and the notes thereto. 

An order taxing the cost of action against a party, is in 
effect a judgment, upon which an execution may be is- 
sued under the provisions of this section. Sheppard v. 
Bland, 87 N. C. 163. 

After Death of Defendant.—But an execution issued on a 
judgment after the death of the defendant is void. Wil- 
liams v. Weaver, 94 N. C. 34; Sawyers v. Sawyers, 93 
N. C. 321. For new execution against the property after 
defendant dying in execution, see section 1-312. 

Execution against Counties Not Authorized.—A plaintiff 
who has obtained a judgment against a county is not en- 
titled to an execution against it. His remedy is by a writ 
of mandamus against the board of commissioners of the 
county to compel them to levy a tax for the satisfaction 
of the judgment. Gooch v. Gregory, 65 N. C. 142. 

Remedy for Refusal of Clerk to Issue Execution.—Should 
the clerk refuse to issue the execution to which the plain- 
tiff is entitled on his judgment, he has two remedies for 
enforcing his rights: (1) he may obtain a rule on the clerk 
as an officer of the court to compel him to perform his 
duty, or be subject to an attachment for a contempt; or 
(2) he may sue the clerk on his official bond. He is not 
entitled to a writ of mandamus against the clerk. Gooch 
v. Gregory, 65 N. C. 142; Electric Co. v. Engineering Co., 
TSUN C.. 199; 201; 38s ..4 Bey Soke 

Justice’s Judgments Enforceable by Execution.—For the 
purposes of its enforcement by execution the judgment 
of a justice’s court is given the same effect and force as 
the judgments of the superior courts. Broyles v. Young, 
81 New Camolo- 

Cited in Lupton v. Edmundson, 220 N. C. 188, 191, 16 S. 
E. (2d) 840. 


§ 1-303. Kinds of; signed by clerk; when 
sealed——There are three kinds of execution: 
one against the property of the judgment debt- 
or, another against his person, and the third for 
the delivery of the possession of real or per- 
sonal property, or such delivery with damages 
for withholding the same. They shall be deemed 
the process of the court, and shall be subscribed 
by the clerk, and when to run out of his county, 
must be sealed with the seal of his court. (Rev., 
a. 610 Codes) 442° CKCUP., s. 258; °€.* me88) 


Cross Reference.—As to forms of executions, see section 
1-313; for execution against the person, see sections 1-311 
and 1-313. 
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Sealing Execution Issued to Another County.—Sealing is 
necessary to the validity of all executions issuing to an- 
other county; and a sheriff, by acting under an unsealed 
writ, does not render it valid. Seawell v. Bank, 14 N. C. 
279; Finley v. Smith, 15 N. C. 95; Shackelford v. M’Rea, 
10 N. C. 226; Freeman v. Lewis, 27 N. C. 91; Taylor v. 
Taylor, 83 N. C. 116. 

Without a seal it confers no power on the sheriff, and 
his acting under it can not give it validity. Shackelford 
v. M’Rea, 10 N. C. 226; Shepherd v. Lane, 13 N. C. 
148, 154. ‘ 


§ 1-304. Against married woman.—An execu- 
tion may issue against a married woman, and 
it must direct the levy and collection of the 
amount of the judgment against her from her 
separate property, and not otherwise. (Rev., s. 
617: ‘Code, s. 443-C. CoP Ss. 250s Cc o2605,) 


Effect of the Restriction—The provision of this section 
that the execution shall be levied only upon her separate 
property can give no effect other than to exempt what she 
holds ex jure mariti, i. e., her contingent right of dower. 
There is nothing else to which the restricton could pos- 
sibly apply. Harvey v. Johnson, 133 N. C. 352, 366, 45 S. 
E. 644. See Mcleod v. Williams, 122 N. C. 451, 30 S. 
E. 129. 

Execution on All Separate Property Except Exemptions.— 
Under this section execution can be levied on all the sep- 
arate property owned by a married woman, with the same 
exceptions allowed to men or a feme sole. Harvey v. 
Johnson, 133 N. C. 352, 367, 45 S. E. 644. 

Claiming Exemptions.—In an action on a note to charge 
the separate estate of a married woman, she cannot set up 
her personal property exemptions against the action, but 
may claim the same upon issuance of execution. Harvey 
v. Johnson, 133 N. C. 352, 45 S. E. 644. 

Application of Restriction as to Property Charged with 
Debt.—This section does not restrict the issue of execu- 
tion against “the property she had charged with the debt.” 
The words, “her separate property,’’ evidently mean that 
an execution against her cannot be collected, as formerly, 
out of the husband, though he is still a necessary party 
defendant with her. McLeod v. Williams, 122 N. C. 451, 
462, 30 S.2 BE. 129.* Lipinsky” ve “Revell 167 NS Co" ‘5085 
83° Sy. Ei-8203 *Thrash®v, Ould, 472 N. (C2730 05S. Be 91s 

Requisites Should Appear on Record.—The mandate. of 
this section that whenever an execution may issue against 
a married woman it shall direct the levy and collection of 
the amount of the judgment against her from her separate 
property, and not otherwise, presupposes that all these 
requisites appear of record, and that the existence of such 
separate property is fixed by the judgment. Dougherty v. 
Sprinkle, 88 N. C. 300, 304. 


§ 1-305. Clerk to issue, in six weeks; penalty.— 
The clerks of the superior court shall issue ex- 
ecutions on all judgments rendered in their 
respective courts, unless otherwise directed by 
the plaintiff, within six weeks of the rendition 
of the judgment, and must endorse upon the. 
record the date of such issue. If the execu- 
tions issued are not returned satisfied to the 
courts to which they are made returnable, the 
clerks must issue alias executions, within six 
weeks thereafter, unless otherwise instructed as. 
aforesaid. Every clerk who fails to comply 
with the requirements of this section is liable 
to be amerced in the sum of one hundred dol- 
lars for the benefit of the party aggrieved, un- 
der the same rules that are provided by law for 
amercing sheriffs, and is further liable to the 
party injured by suit upon his bond. (Rev., s. 
618; Code, s. 470; R. C., c. 45, s. 29; 1850, c. 17, 
es. 1, 27:BeuC SO .66e.) 


Cross Reference.—As to issuance of execution in garsigil 
ment proceedings, see section 1-461. 5 
: pay ky peep clerk of the superior court, not the 
judge, is the proper officer to issue execution. McKethan 
v. McNeill, 74 N. C. 663. ~ + 

It is the duty of a clerk, as a ministerial officer of the 
court, to issue execution. Gooch vy. Gregory, 65 N. G 
142, See also, Spencer v. Hawkins, 39 N. C. 288. : 


—E———————————E————————_—_—_—_—_ . 
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A deputy clerk has power to issue execution in the 
name of the clerk. Miller vy. Miller, 89 N. C. 402. 

Suspension of Section by Ordinance of 1866.—In 1866 a 
temporary ordinance entitled ‘“‘an ordinance to change the 
jurisdiction of the courts” forbade any execution to be 
issued from the spring term of 1867 without the permission 
of the court. This for the time being repealed the re- 
quirement making it a duty of the clerk to issue execution 
of his own motion within six weeks. And consequently 
under this ordinance the clerk was held not liable for the 
penalty imposed upon him in the event of his default 
to issue execution. See Badham v. Jones, 64 N. C. 655; 
Richardson v. Wicken, 80 N. C. 172, 176. 

But this ordinance did not relieve clerks whose liability 
under this section had accrued prior to the passage of the 
ordinance. McIntyre v. Merritt, 65 N. C. 558; nor did it 
apply, by its express terms, to “any debts or demands 
contracted or ‘penalties incurred since the first day of May 
1865.” Williamson v. Kerr, 88 N. C. 11, 12. 

What Constitutes “Issuing”? of Execution.—It is settled 
by the decisions of the Supreme Court that a writ of exe- 
cution is not issued, within the meaning of this section, 
until the clerk hands it to the sheriff, or to the party or 
his agent. The mere filing and retaining it, where it does 
not leave the office of the clerk is not sufficient. State v. 
Mcleod, 50 N. C. 318, 321. 

It is necessary for the issuance of an execution that it 
be actually or constructively delivered to the sheriff, and 
when it is made out, but not sent out of or issued from 
the clerk’s office, and memorandum of “execution” is en- 
tered on the docket, it is not sufficient, under this section, 
and does not prevent the judgment from becoming dormant. 
McKeithen v. Blue, 149 N. C. 95, 62 S. E. 769. 

The signature of the clerk is an absolute necessity to 
the validity of the writ and this is all the more so since 
the Legislature dispensed with the other indicium of the 
writ’s authenticity, that is, a seal when the writ was to 


be executed within the county in which it issued. Shepherd 


vy. Lane, 13 N. C. 148. 

The signature of a justice is absolutely necessary to an 
alias, as well as to an original execution on a justice’s 
judgment. Hence an entry of ‘‘execution renewed” with- 
out the signature of a justice, at the foot of a dormant 
justice’s execution, gives no authority to the acts of an 
officer under it. Huggins v. Ketchum, 20 N. C. 550. 

A writ signed by an attorney under a verbal deputation 
of the clerk to all the members of the bar is a nullity, 
and the sheriff is not liable for not acting under it. Shep- 
herd v. Lane, 13 N. C. 148. 

Endorsement on Execution Docket.—The requirement to 
“endorse on the record the date of the issuing” means that 
the entry should be made on an “execution docket,’? and 
is not complied with by an entry on the execution. Bank 
v. Stafford, 47 N. C. 98, 100. 

Option to Issue to One of Two Counties—Amercement.— 
An allegation that the clerk failed to issue an execution to 
one county when he had an option to issue to one of 
two counties will not justify an amercement under this 


section. Bank v. Stafford, 47 N. C, 98. 
Liability im Damages of Clerk for Failure to Issue.— 
Under this section a clerk and master, who failed to 


issue an execution based upon a decree obtained when 
the defendant had become insolvent, were held liable in 
damages for whatever sum the plaintiff can show he has 
Sustained by such non-feasance. McIntyre v. Merritt, 65 
mM. C. 558. ’ 

Payment of Fees Condition to Clerk’s  Liability.—This 
section and section 138-2, providing that the clerk shall not 
be compelled to perform any services unless his fees be 
paid or tendered, must be construed together. It follows 
that clerks of the superior court will not incur the penalty 
Prescribed by this section for failure to issue execution 
within six weeks, unless the plaintiff pays or tenders him 
his fees for that service. Bank vy. Bobbitt, 111 N. C. 194, 
16S. E. 169. 

Penalty to Whose Benefit.—This section gives the penalty 
to the party aggrieved; hence the plaintiff must show 
himself to be the party aggrieved by the default of the 
clerk. Simpson v. Simpson, 63 N. C. 534, 535. 

Remedy for Refusal of Clerk to Issue.—See Gooch v. 
Gregory, 65 N. C. 142, in annotations to section 1-302, 

Applied in Newberry v. Meadows Fertilizer Co., 206 N. 
mee, 173 S. E. 67. 


§ 1-306. Enforcement as of course. — The 
party in whose favor judgment is given, and in 
case of his death, his personal representatives 
duly appointed, may at any time after the entry 
of judgment proceed to enforce it by execution, 
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as provided in this article; Provided, however, 
that no execution upon any judgment which re- 
quires the payment of money or the recovery of 
personal property may be issued at any time after 
ten years from the date of the rendition thereof; 
but this proviso shall not apply to any execution 
issued solely for the purpose of enforcing the lien 
of a judgment upon any homestead, which has or 
shall hereafter be allotted within the ten years 
from the date of rendition of judgment, or any 
judgment directing the payment of alimony. 
(Rev.,«s. 619; Code, s,.487:.C. C. P.; s. 255: 1927, 
C. 24; 1985, ¢..983.C. $, 667.) 

Editor’s Note.—The amendment of 1935 added the pro- 
viso relating to time for issuing execution on judgments, 
and also provided that the validity or force of any execu- 
tion issued prior to March 15, 1935, should not be affected. 

Preserving Vitality of Judgment by Successive Execu- 
tions.—Where under this section the vitality of the judg- 
ment has been preserved by the issuance of executions 
within each successive period of three years (that being 
the limitation prior to 1927 amendment) after its rendition, 
the statutory bar of ten years which is the time prescribed 
for bringing actions on judgments, does not prevent an 
execution from being issued, and the seizure and sale of 
personal property thereunder, after the expiration of the 
limited period. Williams vy. Mullis, 87 N. C. 159, 160. 

Homestead.—The allotment of homestead suspends the 
running of the statute of limitations. Cleve v. Adams, 222 
NOC e2i lie Z2nSe Ee (2d) .567. 

Cited in Exum vy. Carolina R. Co., 222 N. C. 222, 22 S. 
E. (2d) 424. 


§ 1-307. Issued from and returned to court of 
rendition—Executions and other process for 
the enforcement of judgments can issue only 
from the court in which the judgment for the 
enforcement of the execution or other final 
process was rendered; and the returns of execu- 
tions or other final process shall be made to the 
court of the county from which it issued. (Rev., 
s. 623; Code, s. 444; 1871-2, c. 74; 1881, c. 75; C. 
S. 669.) 

Cross Reference.—As to penalty for false return by sheriff, 
see section 162-14. 

Return to Another County not Authorized.—Since the 
passage of the act of 1870-’71, ch. 42, the clerk of the 
superior court of one county cannot issue a summons re- 


turnable in the superior court of another. Howerton v. 
Tate, 66 N. C. 431. 

May Issue Only from Court Rendering Judgment. — 
Under the original code, executions might be issued from 
any county where the judgments had been docketed, and 
were returnable to the court from which they issued; but 
since the act of 1871-’72, Chap. 74, Sec. 1, executions shall 
issue only from the court in which the judgment was 
rendered. Hasty v. Simpson, 77 N. C. 69, 71. 

This section and § 1-352 must be construed in pari ma- 
teria with other statutes relating to the same matter. 
Essex Inv. Co. v. Pickelsimer, 210 N. C. 541, 187 S. E. 813. 
See §§ 1-493, 1-499, 1-501 and 7-286. 


§ 1-308. To what counties issued—When the 
execution is against the property of the judg- 
ment debtor it may be issued to the sheriff of 
any county where the judgment is docketed. No 
execution may issue from the superior court of 
any county upon a judgment until it is docketed 
in that county. When it requires the delivery of 
real or personal property it must be issued to the 
sheriff of the county where the property, or 
some part thereof, is situated. Executions may 
be issued at the same time to different counties. 
(Rev., s. 622; Code, s. 443; C. C. P., s. 259; 1871-2, 
c. 74; 1881, c. 75; 1905, c. 412; C. §. 670.) 

Editor’s Note.—Formerly this section did not require as 
a condition precedent to the issuance of the execution that 


the judgment be already docketed in such other county at 
the time the execution was issued. The execution and the 
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transcript of judgment for docketing were allowed to be 
sent to such other county at the same time, and the ex- 
ecution was nonetheless valid. Bernhardt v. Brown, 122 
N. C. 587, 592, 29 S. E. 884. This rule was changed by 
the insertion, in 1905, of the second sentence of the section. 
It was held in Cox v. Boyden, 153 N. C. 522, 69 S. E. 
504, that this amendment was not retroactive and did not 
apply to executions issued prior to its passage. 

Several Defendants.—A writ was issued against three de- 
fendants, two of whom were in one county and the other 
in another county, in which the judgment was rendered. 
Held, that in the absence of special instructions, . the 
clerk might issue an execution to either county. Bank v. 
Stafford, 47 N. C. 98, 


§ 1-309. Sale of land under execution.—Real 
property adjudged to be sold must be sold in the 
county where it lies, by the sheriff of the county 
or by a referee appointed by the court for that 
purpose; and thereupon the sheriff or referee 
must execute a conveyance to the purchaser, 
which conveyance shall be effectual to pass the 
rights and interests of the parties adjudged to be 
sold. (Revs s. 622; Code,*s) 4433 C) Cr Pais7 259; 
CeSronls 


Cross Reference.—As to provisions requiring the sheriff to 
execute a deed, see section 1-339. 

Foreclosure Sales Not Affected.—The provisions of this 
section relative to judicial sales are intended to apply to 
proceedings in the nature of execution sales of property in 
the hands of others charged with the payment of the judg- 
ment, and haye no application to foreclosure proceedings, 
which are left to be governed by the old equity practice. 
Kidder v. MclIlhenny, 81 N. C. 123. 

Sale by Successor in Office.—Where a fi. fa. was levied by 
one sheriff before his death, his successor had no authority 
to sell the property under a venditioni exponas, since an 
execution is an entire thing, and must be completed by the 
hand which commenced it. Sanderson v. Rogers, 14 N. C. 
38. 

A writ directed to the sheriff for the sale of land levied 
on by a sheriff who had gone out of office will not author- 
ize a sale of land by the late sheriff. Tarkinton v. Alex- 
ander, 19 N. C. 87. 

Where a sheriff has levied on lands and goods, and gone 
out of office, a general venditioni may issue to the new 
sheriff, where the goods have been delivered over to him. 
Tarkinton v. Alexander, 19 N. C. 87, explaining and _ rec- 
onciling the cases of Holliday v. Eastwood, 12 N. C. 157, 
and Sanderson v. Rogers, 14 N. C. 38, with those of Barden 
v. M’Kinne, 11 N. C. 279, and Seawell v. Bank, 14 N. C. 
279, and approving them all. 

Upset Bid—Setting Aside Sale.—An execution sale, when 
closed, is not subject to an upset bid—§§ 1-326, 45-28 and 
46-32 not being applicable—and, when regularly made, such 
sale is not to be set aside, except for some trick, artifice, 
fraud, oppression or undue advantage, which must be al- 
leged and proved, with each case to be judged by its own 
facts. Weir v. Weir, 196 N. C. 268, 269, 145 S. E. 281. 


§ 1-310. When dated and returnable.—Execu- 
tions shall be dated as of the day on which they 
were issued, and shall be returnable to the court 
from which they were issued not less than 
forty nor more than ninety days from said date, 
and no executions against property shall issue 
until the end of the term during which judgment 
was rendered. (Rev., s. 624; Code, s. 449; 1903, 
c. 5443; 1870-1, c. 42, s. 75°1873-4, c, 7; 1927, c. 110; 
193 EC euiey CAS 672. 

Editor’s Note.—The amendment of 1927, (Pub. Laws, ch. 
110) materially changed the provisions of this section. For- 
merly, in lieu of the present provision relative to the dating 
of the execution, the section had provided for the attesta- 
tion thereof as of the term next before the day on which 
it was issued. Then the execution was returnable to the 
next term of the court beginning not less than forty days 
after the issuance thereof. 

The amendment of 1931 substituted ninety days for sixty 
days in this section as formerly amended, and inserted the 


words ‘‘to the court from which they were issued” in the 
third and fourth lines. 


Computation of First and Last Day.—In computing the 
number cf days within which the writ of execution must be 


CH. 1. CIVIL PROCEDURE—EXECUTION 


Saat 


returned, the day of the issuance of execution must be in- 
cluded and the day of its return must be excluded. This is 
by analogy to the rule applied to the return of a process. 
Tay lorarn weLarrisy ese ua Ga, ede 

Attestation and Dating Directory.—This section which 
formerly required the attestation of the execution is merely 
directory, and the omission of such attestation does not 
vitiate the process. Bryan v. Hubbs, 69 N. C. 423; Wil- 
liams v. Weaver, 94 N. C. 134, 135. This rule would now be 
equally applicable to the provision requiring the dating of 
the execution. Ed. Note. 

The Return Day Formerly.—Formerly, when the section 
required that the execution be returned to the next term 
of the court, it was held that the sheriff was not compelled 
to make his return of an execution on the first day of the 
term, though it was more regular, and for many reasons de- 
sirable that he should do so, and that it was sufficient if he 
makes the return during the term, unless ruled to make 
it on an earlier day of the term. Boyd v. Teague, 111 N. 
©) 246; 247, 16,Si a 338. 


§ 1-311. Against the person.—If the action is 
one in which the defendant might have been ar- 
rested, an execution against the person of the 
judgment debtor may be issued to any county 
within the state, after the return of an execution 
against his property wholly or partly unsatisfied. 
But no execution shall issue against the person 
of a judgment debtor, unless an order of arrest 
has been served, as provided in the article Ar- 
rest and Bail, or unless the complaint contains a 
statement of facts showing one or more of the 
causes of arrest required by law, whether such 
statement of facts is necessary to the cause of ac- 
tion or not: (Rev., s.'625; Code, s, 447; 1891, cay 
b4ivseleCy Our 2s. 2603 Cane. Grae) 


Cross Reference.—As to provisional remedies by arrest and 
bail, see section 1-409 et seq. 

General Doctrine-——Where the complaint alleges a cause 
of arrest, whether the same be necessary to the cause of 
action or not, an execution against the person of the debt- 
or may issue upon a finding of the cause, after an unsatis- 
fied execution under a judgment against his property has 
been returned. Ledford v. Emerson, 143 N. C. 527, 55 S. 
E. 969, cited and applied. Turlington v. Aman, 163 N. C. 
555; 79 Se UB 102: 

Three Classes of Cases Contemplated.—This section provid- 
ing for execution against the person of the defendant, taken in 
connection with section 1-411, contemplates three classes of 
cases: (1) Where the cause of arrest is not set forth in the 
complaint; (2) where the cause is set forth in the com- 
plaint, but only collateral and extrinsic to the plaintiff’s 
cause of action; (3) where the cause set forth in the com- 
plaint is essential to the plaintiff’s claim. State ex rel. 
Peebles v. Foote, 83 N. C. 102. 

Same—The First Class.—In cases within the first class, 
the defendant can only be arrested by an order founded upon 
a sufficient affidavit setting forth the sources of informa- 
tion, when it is based upon information and belief. And in 
such cases no execution can be issued against the persun 
without such order previously had and served. State ex 
rel. Peebles v. Foote, 83 N. C. 102. 

Same—The Second Class.—In cases of the second class, 
the statement of the cause of arrest in the complaint will 
answer in place of an affidavit, but the statement must be 
as explicit as if set forth in an affidavit and properly veri- 
fied. In such cases there must be an order of arrest before 
execution against the person of the debtor. State ex rel. 
Peebles v. Foote, 83 N. C. 102. 

Same—The Third Class.—In the last class of cases, 
where the facts stated in the complaint as causes of arrest 
are essential to or constitute plaintiff’s cause of action, no 
affidavit for the order of arrest is needed, and no such order 
is required before execution may be issued against the per- 
son of the defendant, provided the complaint has been duly 
verified. But a verification on information and belief will 
not answer, unless it gives the sources of information, ete. 
State ex rel. Peebles v. Foote, 83 N. C. 102. 

Upon Docketed Judgment of Justice. An execution 
against the person can only issue upon a docketed judg- 
ment of a justice of the peace when it is authorized by this 
section, or when it appears to the clerk that the defend- 
ant had been arrested before judgment. McAden v. Banis- 
ter, 63 N. C. 479, 481. 

Necessity of Recovery of Judgment.—No execution can | 
issue against the person of the defendant, even though the © 
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complaint alleges facts to justify 
plaintiff has recovered a judgment 
Thus in Stewart v. Bryan, 121 N. C. 
court expounding this doctrine, said: It will not do to carry 
the doctrine of State ex rel. Peebles v. Foote, under this 
section, to the extent contended for in the argument for 
plaintiff—that, because there is an allegation in the com- 
plaint, this fact entitles ihe plaintiff to an execution against 
the body of the defendant, whether the plaintiff recovered a 
judgment against the defendant or not. ‘To sustain this po- 
sition would be in effect to nullify the constitution. 

Two Alternative Conditions Prerequisite—There are two 
alternative essential conditions upon which depends the 1s- 
suance of an execution against the person of the defendant. 
They are: (a) a lawful arrest before judgment, or (b) a 
complaint averring such facts as would have justified an 
order for an arrest. Houston v. Walsh, 79 N. C. 36, 39. 

Facts Must Enter into Judgment.—An execution against 
the person can issue only when the facts alleged entitling 
the plaintiff thereto have been passed upon and entered 
into the judgment. Doyle v. Bush, 171 N. C. 10, 86 S, E. 165. 

Facts Pleaded and Proved and Issue Determined.—In or- 
der to issue an execution against the person of the defend- 
ant in cases where it is permissible, the cause of arrest 
must be pleaded and proved, the issue affirmatively de- 
termined by the jury and judgment rendered. Turlington v. 
memgene 163. N. C.555, 79 S,. B. 1102: 

In the Absence of Order for Arrest, or Complaint.—Where 
there is no order of arrest before judgment nor.any com- 
plaint filed averring such facts as would have justified such 
order, a defendant cannot be arrested after judgment under 
an execution against the person under this section. Houston 
war Walsh, 79 N. C. 36, 

It is the duty of the clerk of the court, upon the appli- 
cation of the plaintiff, to issue, in proper cases, the exe- 
cution against the person of the defendant. Kinney v. 
Zaughenour, 97 N. C. 325, 2 S. E. 43. 

Motion before the Clerk—Appeal to Superior Court.— 
Where a personal execution against a debtor is allowed by 
the statute, it must be by motion before the clerk after an 


an arrest, unless the 
against the defendant. 
46, 50, 28 S. E. 18, the 


' unsatisfied return of the execution against his property, and 


from any adverse ruling his decision is subject to review on 
appeal to the superior court; and if a judgment in the su- 
perior court may permit an execution against the person of 
the debtor, should the execution against his property there- 
after be returned unsatisfied, the court is not required to 
order in the judgment that execution issue against the 
person of the debtor in anticipation of such a return on the 
execution. Turlington v. Aman, 163 N. C. 555, 79 S. E. 
1102. 

Execution for Conversion.—Under this section and section 
1-410, providing that a defendant may be arrested when 
the action is for wrongfully taking, detaining or convert- 
ing personal property, where the defendant, cotenant of a 
trace horse, converted it by selling the horse while in his 
(defendant’s) possession, such defendant was subject to 
execution against the person. Doyle v. Bush, 171 N.,C. 10, 
86 S. E. 165. 

Under this section an affirmative answer to an issue 
tablishing that defendant had retained and converted to his 
Own use, in violation of the terms of the contract of as- 
signment with plaintiff, property belonging to plaintiff, is 
Sufficient to support a judgment that execution against the 
person of defendant issue upon application of plaintiff upon 
return of execution against the property unsatisfied, intent 
of defendant in doing the acts constituting a breach of 
trust being immaterial, and a specific finding of fraud be- 
ing unnecessary. East Coast Fertilizer Co. v. Hardee, 211 
mec, 653, 191 S. E. 725. 

For Injury Committed to Plaintiff’s Person—Stay of Ex- 
ecution—Where judgment was rendered by a court of com- 
Petent jurisdiction against the defendant in a certain sum 
for an injury committed to the person of the plaintiff who 
appealed without giving bond to stay execution, it was held, 
(1) upon the return of execution against defendant’s prop- 
erty unsatisfied an execution upon the person may issue; 
(2) filing an inventory of his property, etc., will not ex- 
empt the defendant from arrest; (3) the execution can only 
be stayed by giving a bond securing the judgment. Howie v. 
Spittle, 156 N. C. 180, 72 S. E. 207. 

Injury Wilfully Inflicted.—Where the pleadings, evidence, 
@nd verdict are that an injury was wilfully inflicted, an 
Order for execution against the person of the defendant 
upon the return of execution against his property unsatis- 
fied is proper under this section and § 1-410. Foster v. Hy- 
man, 197 N. C. 189, 148 S. E. 36. 

Allegations and evidence tending to show that the de- 
fendant, while drunk, drove his automobile on the wrong 
side of a street of a city where traffic was heavy at a rate 
of forty-five or fifty miles an hour, under circumstances 
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of ordinary 
imminent peril to 


which should have convinced him, as a man 
prudence, that he incurred the risk of 
human life, and that the plaintiff was injured thereby: 
Held, sufficient to sustain the jury’s verdict that the 
injury was inflicted wilfully and wantonly, and an order 
for execution against the person of defendant upon return 
of execution against his property unsatisfied was proper 
under such sections. Foster v. Hyman, 197 N. C. 189, 148 
S$. B36: 

Liability in Damages for Malicious Prosecution.—Where 
a trial court of competent jurisdiction has regularly de- 
termined that the plaintiff in the action had the right to 
arrest the defendant on personal execution, and accordingly 
the defendant has been taken into custody under this sec- 
tion, the plaintiff in said action is not liable in damages 
in defendant’s subsequent action for malicious prosecu- 
tion, though the verdict and finding of the jury or finding 
for plaintiff in the former suit is thereafter set aside or re- 
versed on appeal or other ruling in the orderly progress of 
the cause. Overton v. Combs, 182 N. C. 4, 108 S. E.. 357. 

Allegation of Malice.—In an action to recover for mal- 
practice of defendant, execution against the person of de- 
fendant may not issue in the absence of allegation and evi- 
dence of actual malice. Olinger v. Camp, 215 N. C. 340, 1 
So EB. @d)) 870: 

Discharge of Person Under Execution.—The person ar- 
rested may be discharged, after judgment and without pay- 
ment, only by surrendering all of his property in excess of 
$50. Fertilizer Co. v. Grubbs, 114 N. C. 470, 19 S. E. 597. 
The effect of an execution against the person of the judg- 
ment debtor, therefore, is to deprive the defendant in the 
execution of his homestead exemption and of any personal 
property exemption over and above $50. 

Allegation and Proof.—Where plaintiff suggests fraud in 
defendant’s affidavit of insolvency he must _ sufficiently 
allege and prove fraud or proceeding will be dismissed. 
Hayes v. Lancaster, 202 N. C. 515, 163 S. KE. 602. 

Cited in Foster v. Hyman, 197 N. C. 189, 148 S. EK. 36. 


§ 1-312. Rights against property of defendant 
dying in execution.—Parties at whose suit the 
body of a person is taken in execution for a judg- 
ment recovered, their executors or administrators, 
may, after the death of the person so taken and 
dying in execution, have the same rights against 
the property of the person deceased, as they 
might have had if that person had never been in 
execution. (Rev., s. 626; Code, s. 469; R. C., c. 
a> ¥eiger 21 James’ I.s).241CS, 674.) 


Cross Reference.—As to payment of judgments in settle- 
ment of a decedent’s estate, see § 28-105. 


§ 1-318. Form of execution——The execution 
must be directed to the sheriff, or coroner when 
the sheriff is a party or interested, subscribed by 
the clerk of the court, and must intelligibly re- 
fer to the judgment, stating the county where 
the judgment roll or transcript is filed, the 
names of the parties, the amount of the judg- 
ment, if it is for money, the amount actually due 
thereon, and the time of docketing in the county 
to which the execution is issued, and shall re- 
quire the officer substantially as follows: 

Cross Reference.—As to subscribing and sealing the exe- 
cution by the clerk, see section 1-303 and annotations thereto. 

1. Against property—no lien on _ personal 
property until levy.—If it is against the prop- 
erty of the judgment debtor, it shall require the 
officer to satisfy the judgment out of his per- 
sonal property; and if sufficient personal prop- 
erty cannot be found, out of the real property 
belonging to him on the day when the judgment 
was docketed in the county, or at any time there- 
after; but no execution against the property of 
a judgment debtor is a lien on his personal prop- 
erty, as against any bona fide purchaser from 
him for value, or as against any other execution, 
except from the levy thereof. 


Refusal to Produce Personalty Warrants Sale of Realty. 
—The provision requiring that the officer satisfy the judg- 
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ment first out of the personalty, is solely for the debtor’s 
benefit, and if he refuses to produce his personalty his lands 
may be sold. McCoy v. Beard, 9 N. C. 377, 379. 

Lien as of What Time against Purchasers.—Under this 
section the lien of execution against the personal property 
of the defendant, as against bona fide purchasers, does not 
date from the date of such execution, but from the time 
of levy thereunder. Weinsenfield v. Mclean, 96 N. C. 248, 
2A. Ee 156; 

The lien of an execution against the realty dates from 
the time of the rendition of judgment, provided it is 
docketed. See section 1-234. 

Sale of Realty Without Levy.—A sale of real estate un- 
der an execution issued on a judgment, which is a lien 
thereon, is valid without a levy. All that is essential to 
a valid sale of real estate under execution is that the re- 
quirements of the law be observed and that it be fully made 
known at the sale what property is being sold. Farrior v. 
Houston, 100 N. C. 369, 6 S. E. 72. 

Cited in Southern Dairies vy. Banks, 92 F. (2d) 282. 


2. Against property in hands of personal rep- 


resentative.—If it is against real or personal 
property in the hands of personal representa- 
tives, heirs, devisees, legatees, tenants of real 


property or trustees it shall require the officer 
to satisfy the judgment out of such property. 

8. Against the person.—If it is against the 
person of the judgment debtor, it shall require 
the officer to arrest him, and commit him to the 
jail of the county until he pays the judgment or 
is discharged according to law. 

When Irregular.—An execution is irregular if it does not 
run in the name of the state and convey its authority to the 
officers to arrest the defendant. Houston vy. Walsh, 79 N. 
Cr'S6: 

Should Command the Sheriff.—Executions issued under 
this section should command the sheriff to arrest the de- 
fendant and commit him to the jail of the county from 
which it issued, until he shall pay the judgment or be dis- 
charged according to law. Kinney v. J,aughenour, 97 N. 
C5325) 2 no. eles. 


4. For delivery of specific property.—lIf it is 


for the delivery of the possession of real or per-. 


sonal property, it shall require the officer to de- 
liver the possession of the same, particularly de- 
scribing it, to the party entitled thereto, and 
may at the same time require the officer to sat- 
isfy any costs, damages, rents, or profits recov- 
ered by the same judgment, out of the personal 
property of the party against whom it was ren- 
dered, and the value of the property for which 
the judgment was recovered, to be_ specified 
therein, if a delivery cannot be had; and if suffi- 
cient personal property cannot be found, then 
out of the real property belonging to him on the 
day when the judgment was docketed, or at any 
time thereafter, and in that respect is deemed an 
execution against property. 

5. For purchase money of land.—If the an- 
swer in an action for recovery of a debt con- 
tracted for the purchase of land does not deny, 
or if the jury finds, that the debt was so con- 
tracted, it is the duty of the court to have em- 
bodied in the judgment that the debt sued on 
was contracted for the purchase money of the 
land, describing it briefly; and it is also the duty 
of the clerk to set forth in the execution that the 
said debt was contracted for the purchase of the 
Jand, the description of which must be set out 
briefly as in the complaint. (Rev., s. 627; Code, 
ss: 234-236, 448; C. C./P., s. 261; 1868-9, c. 148; 
1B79, “c. 217s. C. say Gras} 


Recital in Judgment Conclusive.—If the judgment of the 
court recites the fact that the debt was contracted for the 
purchase of land, as prescribed by this clause of this section, 
such recital is conclusive as between the parties to the 
record, Durham vy. Wilson, 104 N. C. 595, 10 S. E. 683. 
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Reason of Recital as to Homestead Interest.—The home- 
stead interest of a defendant is subject to execution issued 
upon a judgment recovered for the purchase money of the 
land sold. Toms v. Fite, 93 N. C. 274. Hence the require- 
ment that it shall be set forth in the judgment and exe- 
cution that the debt sued on was contracted for the pur- 
chase money of land, so that the sheriff may sell the land 
without regard to the homestead. Id. 

Same—Sale Not Void.—Iand purchased but not yet paid 
for is not exempt from execution as a homestead under a 
judgment for the purchase money of such land. And the ex- 


— 


ecution sale under which it is sold is valid even though there ~ 


was no evidence of record that the judgment was for the 
purchase money of the land. Durham vy. Bostick, 72 N. C. 
353. 


§ 1-314, Variance between judgment and execu- 
tion—When property has been sold by an offi- 
cer by virtue of an execution or other process 
commanding sale, no variance between the exe- 
cution and the judgment whereon it was issued, 
in the sum due, in the manner in which it is due, 
or in the time when it is due, invalidates or af- 
fects the title of the purchaser of such property. 
(Rev.; 5.628; "Code, s.01347" RuvC Sc aa = ats 
1848, c, S33 C 5. 676.) 


Liberal Construction.—This section is to be liberally con- 
strued. Wilson v. Taylor, 98 N. C. 275, 280, 3 S. EB. 492. 

Execution for Less Amount than Judgment.—The fact 
that the execution varied from the judgment in being for 
a less amount is expressly cured by this section. Maynard 
v. Moore, 76 N. C. 158, 161. 

Execution for Larger Amount than Judgment.—In the 
case of Hinton v. Roach, 95 N. C. 106, 110, the docket 
showed a judgment in favor of Hinton against Roach for 
$28; while the execution recited also other judgments and 
called for a larger sum than $28. It was held that the ir- 
regularity was cured by this section. 

Technical Variance Immaterial.—Where a judgment was 
rendered against H for $182.20 and against other defend- 
ants, separately mentioned, for various amounts and an 
execution was issued reciting only the judgment against H 
for $182.20, and commanding the sheriff to satisfy it out 
of H’s property, it was held, that the execution sufficiently 
conformed to the judgment and the variance was technical 
me immaterial. Marshburn y. Lashlie, 122 N. C. 23/, 29) Ss 

Ben yp le 


§ 1-315. Property liable to sale under execution. 
—The property of the judgment debtor, not ex- 
empted from sale under the constitution and 
laws of this state, may be levied on and sold un- 
der execution as hereinafter prescribed: 


1. Goods, chattels, and real property belong- 
ing to him. 

Common Law, and Historical Legislation—For an excel- 
lent exposition of the historical development of legislation 


(aN C43: 45: 

Public Property and Institutions.—Property held for nec- 
essary public uses and purposes, such as court-houses, jails, 
schoolhouses, etc., can not be sold under execution. Mor- 
ganton Hardware Co. v. Morganton Graded Schools, 151 
N. C. 507, 66 S. E. 583; Gooch v. Gregory, 65 N. C. 142; 
Vaughan y. Commissioners, 118 N. C. 636, 24 S. E. 425. 

Life Estate——Where a life estate is devised to the testa- 
tor’s son and changed by codicil to appoint a trustee to 
hold the title and to give him the full rights of enjoyment 
of a life tenant in the event a creditor should bring action 
against him for a debt: Held, the condition upon which 


tenant for life will continue for the duration of his life, 
ane under this section may be sold under execution on a 
judgment against him. Mizell vy. Bazemor 

dg ay ore, 194 N. C. 324, 

Vested Remainders.—The vested remainder of a devisee 
in lands is subject to sale under execution during the term 
of the life tenant. Ellwood v. Plummer, 78 N. 
Bristol v, Hallyburton, 93 N. C. 384. 

Contingent remainders are not subject to execution whil 
they remain contingent. Watson vy. Dodd, 68 N. C. 5 
affirmed on rehearing, 72 N. C. 240. See also, Watson von 
Watson, 56 N. C. 400; Bristol v. Hallyburton, 93 N. C. 384, 
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Reversions.—A reversion in fee is liable to be taken and 
sold under execution. Murrell v. Roberts, 33 N. C. 424. 

Standing matured crops are subject to execution. Shannon 
y. Jones, 34 N. C. 206. See last paragraph of this section. 

2. All leasehold estates of three years dura- 
tion or more, owned by him. ; 

3. Equitable and legal rights of redemption in 
personal and real property pledged or mortgaged 
by him. But when the equity of redemption in 
personal property is sold under execution, notice 
of the time and place of said sale shall be given 
the mortgagee. 

At common law an equity of redemption in land was not 
subject to levy and sale under execution, and was first made 
so in this State by Acts of 1812, ch. 4, section 2, and this 
was true also as to the trusts mentioned in Acts of 1812, ch. 
4, sce. 1, which changed the law in this respect (see sub- 
section 4). Rowland Hardware, etc., Co. v. Lewis, 173 N. 
Mor 290, 296, 92 S. E. 13. 

General Doctrine. An equity of redemption whether 
created by a mortgage deed made to the creditor or to the 
third person, with or without power of sale, may be sold 
under execution according to this subsection. Mayo v. 
Staton, 137 N. C. 670, 50 S. E. 331. Whiteside v. Whliams, 
eee C..-153. / 

Mortgagee Subjecting Mortgagor’s Equity of Redemption. 
—A sale of the equity of redemption under an execution at 
law, at the instance of the mortgagee, for his mortgage 
debt, is not sanctioned by this section. The words of the 
section are general, but this exception arises necessarily 
out of the subject and the spirit of the act. Camp v. Coxe, 
18 N. C. 52, in which Ruffin, C. J., points out with great 
clearness the reasons upon which this exception to this sec- 
McPeters v. English, 141 N. C. 491, 494, 


aS. . 417. ; 

The interest of a vendee, who holds a bond for the title 
to land, cannot be subjected to sale under execution upon 
a judgment rendered for the purchase money. McPeters 
vy. English, 141 N. C. 491, 54 S. E. 417. i 

Interest of Cestui Que Trust.—Under this subsection and 
the one immediately following an execution will not lie 
against the interest of a cestui que trust in real property 
held by trustee in active trust. Patrick v. Beatty, 202 
meee, 454, 163-S. E.: $72. 

Rule Prior to Statute——In Allison v. Gregory & Sons, 5 
N. C. 333, the court held that an equity of redemption in 
real property was not liable to be sold on execution. This 


_-was prior to the act of 1812. 


4. Real property or goods and chattels of 
which any person is seized or possessed in trust 
for him. ; 

But no execution shall be levied on growing 
crops until they are matured. (Rev., ss. 629, 632; 
Bende, ss. 450, 453; R. C., c. 45, ss. 1-5, 11; 5 Geo. 
er, 1. 8.4; 1777, c. 115, s. 29; 1812, cr 830, ss. 
4, 2; 1822, c. 1172; 1844, c. 35; 1919, c. 30; C. S. 
677.) 


At Common Law.—An equitable right in land can not be 
levied upon and sold under an execution at common law. 
Payne vy. Hubbard, 4 N. C. 195. d 

Must Be Equitable Estate and Not Mere Right.—By this 
section an equitable estate but not a mere right is subject 
to execution. Nelson v. Hughes, 55 N. C. 33. But see Dea- 
ton v. Gaines, 4 N. C. 424. : 

“A right’? to have one declared a trustee is not subject to 
execution. Nelson v. Hughes, 55 N. C. 33. 

Purpose of Subsection—Did not Change Nature of Trusts. 
—This subsection did not mean to change the nature of 
trusts, the relation between the trustee and cestui que 
trust, or the rights of the latter against the former. The 
sole purpose of it was to render the interest of the cestui 
‘que trust liable at law, as it was before in equity, for the 
debts of the cestui que trust in certain cases by transfer- 
Ting by a sale on execution against the cestui que trust the 
legal estate of the trustee, as well as the trust estate of 
the debtor. Rowland Hardware, etc., Co. v. Lewis, 173 
mer, 290, 297, 92 S. E. 13. 

Nature of Trustees Interest as Affecting Salability under 
Execution —When land is conveyed to a trustee upon a dec- 
Taration of trust (and there is no clause of defeasance in the 
deed) to sell for the payment of a debt or todischarge any 
other duty, in which persons other than the judgment debtor 
have an interest, or when for any other reason the judg- 
ment debtor mav not call for an immediate transfer of the 
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legal title, the interest, estate, or right of the judgment 
debtor, although subject to the lien of the docketed judg- 
ment, cann be sold under execution. The lien can be 
enforced only by judgment rendered in a civil action. Maye 
v. Staton, 137 N. C. 670, 50 S. E. 331. In other words the 
subsection does not apply when the trustee holds under q 
mixed trust, as where the instrument is existent and th 
debt it secures remains unpaid; but only where the naked 
title is outstanding with the right of the cestui que trus{ 
to demand it as a matter of right under the Statute of 
Uses. Rowland Hardware, etc., Co. v. Lewis, 173 N. C, 
290, 92 S. E. 13. It is a passive instead of an active trust, 
in which the trustee has nothing to do, or no duty to per- 
form except to hold the legal title as already stated. It, 
therefore, excludes an equity of redemption, and a contract 
to convey land, where anything remains due upon the debt, 
because the trust is a mixed one in these cases, as_ the 
mortgagee in the one case and the vendor in the other 
holds in trust for the purpose of securing the money due, 
but when this is paid he holds nothing but the naked legal] 
title. Rowland Hardware, etc., Co. v. Lewis, 173 N.C 
290, 296, 92 S. E. 13. 

Residue of Property Conveyed in Trust for Payment of Debt. 
—Where real estate is conveyed in trust for the payment of 
certain debts of the grantor, the interest of the grantor, 
after the payment of such debts, is subject to sale under 
execution against him. Harrison y. Battle, 16 N. C. 537. 
Pool v. Glover, 24 N. C. 129, 

Prior to 1884 and at Common Law, growing crops were 
the subject of levy and sale under execution as personal 
property, but now under this section, they are not subject 
to levy till matured. Kesler y. Cornelison, 98 N. C. 383, 
385583) Oo 839: Shannon vy. Jones, 34 N. C. 206. 


§ 1-316. Sale of trust estates; purchaser’s title. 

—Upon the sale under execution of trust estates 
whereof the judgment debtor is beneficiary the 
sheriff shall execute a deed to the purchaser, and 
the purchaser thereof shall hold and enjoy the 
same freed and discharged from all encum- 
brances of the trustee. (Rev., s. 630; Code, s. 452; 
R. C,, c. 45, 8,4; 1812, c, 830; C: Si, 678.) 
Application to Certain Trusts Only.—This section, as hag 
been repeatedly decided, comprehends those cases. only 
where the whole beneficial estate is in the debtor, and noth- 
ing remains in the trustee but a naked legal estate. Deaver 
v. Parker, 37 N. C. 40, 45. See also, Mayo v. Staton, 137 
N. C. 670, 50 S. E. 331; Chinnis y. Cobb, 210 N. C, 104, 185 
She daay Leptsy 

§ 1-317. Sheriff’s deed on sale of equity of re- 
demption.—The sheriff selling equitable and le- 
gal rights of redemption shall set forth in the 
deed to the purchaser thereof that the said es- 
tates were under mortgage at the time of judg- 
ment, or levy in the case of personal property 
and sale. (Rev., s. 631; Code, s. 451; R. C., c. 45, 
8. 5; 1812, c. 830, s. 2; 1822, c. 1172; C. S. 679.) 

Provisions Not Mandatory.—The provisions of this section are 
not mandatory. Mayo v. Staton, 137 N. C. 670, 50'S. ee $3), 


§ 1-318. Forthcoming bond for personal prop- 
erty.—If a sheriff or other officer who has levied 
an execution or other process upon personal 
property permits it to remain with the possessor, 
the officer may take a bond, attested by a cred- 
ible witness, for the forthcoming thereof to an- 
swer the execution or process; but the officer re- 
mains, nevertheless, in all respects liable as here- 
tofore to the plaintiff’s claim. (Rev., 633; Code, 
BOas KOC G45, soeis T1807, c, 731, 5) 9: 1828. c. 
12).s. 2; CS. 680.) 

Definition.—A forthcoming and delivery bond is a bond 
given for the security of an officer, conditioned to produce 


the property levied on when required. Bouvier’s Law Dict., 
Vol ..1;,.P. 834; 

Jurisdiction. It has been held, that a motion upon a 
forthcoming bond given to secure possession of property 
taken under an execution, will not be allowed other than in 
the same court from which the execution issued. Stuart 
v. Laird, 1 Cranch 299, 302, 2 L. Ed. 115. 

Nature and Purpose.—The forthcoming bond is regarded 
as part of the process of execution; but it cannot be considered 
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as a substitute for the property, as a condition requires its 
return to the sheriff. Amis v. Smith, 16 Pet. 303, 313, 10 L. 
Ed. 973; Hagan v. Lucas, 10 Pet. 400, 404, 9 L. Ed. 314. 

On the giving of a forthcoming bond, the property is 
placed in the possession of the claimant; his custody is sub- 
stituted for the custody of the sheriff, but the property 
is not withdrawn from the custody of the law. The prop- 
erty in the hands of the claimant, under the bond for its 
delivery, is as free from the reach of other process as it 
would be in the hands of the sheriff. Hagan v. Lucas, 10 
Pet. 400, 404, 9 IL. Ed. 470. 

According to the law of Indiana, the giving of the bond 
does not release the lien upon the property; the property, in 
contemplation of law, remains in possession of the officer. 
Krippendorf v. Hyde, 110 U. S. 276, 279, 4 S. Ct. 27, 28 
I. Ed. 145: 

By the law of Mississippi, the debtor is at liberty to deal 
with the property as his own. Brown vy. Clarke, 4 How. 
4, 14, 11 L. Ed. 850. So a second judgment is a lien 
thereon, and the lien thus acquired by the second judg- 
ment is not destroyed by subsequently quashing the forth- 
coming bond. Id. 

Failure to Deliver Property.—On failure to deliver prop- 
erty held under a forthcoming bond, the bond, on being re- 
turned into the clerk’s office, will have the effect of a judg- 
ment. Gwin v. Breedlove, 2 How. 29, 36, 11 L. Ed. 167. 

Estopped to Deny.—A person by executing a forthcoming 
bond thereby recognizes and is estopped to deny a claim and 
the validity of a judgment against him rendered upon such 
claim; the execution of the bond is tantamount to a confes- 
sion of judgment for the demand. Sample v. Barnes, 14 
How. 70, 75, 14 L. Ed. 330. 

Judgment Reversed.—If the original judgment be reversed 
the reversal of the dependent judgment on the forthcoming 
bond follows of course. Bartow v. Petit, 7 Cranch 288, 3 
IL. Ed. 348. 

The obligation of a bond for the forthcoming of property 
is only that the property shall be delivered to the officer at 
the time designated, and not that the execution shall be 


satisfied. Gray v. Bowls, 18 N. C. 437. 
Peaceable Production, etc., of the Property.—Where a 
forthcoming bond is given for the delivery of property 


levied on by a constable, it is the duty of the obligors to 
put the officer in the quiet and peaceable possession of 
the property at the time and place specified—otherwise 
their bond will be forfeited. Poteet v. Bryson, 29 N. C. 
Says 


§ 1-819. Procedure on giving bond; subsequent 
levies— When the forthcoming bond is taken the 
officer must specify therein the property levied 
upon and furnish to the surety a list of the prop- 
erty in writing under his hand, attested by at 
least one credible witness, and stating therein the 
day of sale. The property levied upon is deemed 
in the custody of the surety, as the bailee of the 
officer. All other executions thereafter levied on 
this property create a lien on the same from and 
after the respectives levies, and shall be satisfied 
accordingly out of the proceeds of the sale of the 
property; but the officer thereafter levying shall 
not take the property out of the custody of the 
surety. But in all such’cases sales of chattels shall 
take place within thirty days after the first levy; 
and if sale is not made within that time any other 
officer who has levied upon the property may seize 
and sell it. (Rev.,.634; Code, s. 464; R. C, c 45, 

22; 1844, c. 34; 1846, c. 50; C. S. 682.) 


Sed 


§ 1-320. Summary remedy on forthcoming bond. 
—If the condition of such bond be broken, the 
sheriff or other officer, on giving ten days pre- 
vious notice in writing to any obligor therein, 
may on motion have judgment against him in a 
summary manner, before the superior court or 
before a justice of the peace, as the case may be, 
of the county in which the officer resides, for all 
damages which the officer has sustained, or may 
be adjudged liable to sustain, not exceeding the 
penalty of the bond, to be ascertained by a jury, 
under the direction of the court or justice. 


CH. 1. CIVIL PROCEDURE—EXECUTION 


§ 1-323 


(Rev.,°635; Code,"s. 4655" RC. e465, s.ee3; 1822, 
Ciel 141 Catomooi.) 


§ 1-321. Entry of returns on judgment docket; 
penalty.—When an execution is returned, the re- 
turn of the sheriff or other officer must be noted 
by the clerk on the judgment docket; and when 
it is returned wholly or partially satisfied, it is 
the duty of the clerk of the court to which it is 
returned to send a copy of such last mentioned 
return, under his hand, to the clerk of the supe- 
rior court of each county in which such judg- 
ment is docketed, who must note such copy in 
his judgment docket, apposite the judgment, and 
file the copy with the transcript of the docket of 
the judgment in his office. A clerk failing to 
send a copy of the payments on the execution or 
judgment to the clerks of the superior court of 
the counties wherein a transcript of the judg- 
ment has been docketed, and a clerk failing to 
note said payment on the judgment docket of 
his court, shall, on motion, be fined one hundred 
dollars nisi, and the judgment shall be made ab- 
solute upon notice to show cause at the suc- 
ceeding term of the superior court of his county. 
(Reév.iess 636% Codewes..445- 871 -emes 74 sees 
1S8T) CRS CoS Mess.) 


Execution Returned Becomes Part of Record.—An execu- 
tion returned into court with an entry of satisfaction en- 
dorsed, in whole or in part, extinguishes so much of the 
debt and becomes a part of the record in the case. Walters 
v. Moore, 90 N. C. 41. 


§ 1-822. Cost of keeping livestock; officer’s ac- 
count.—The court or justice shall make a rea- 
sonable allowance to officers for keeping and 
maintaining horses, cattle, hogs, or sheep, and 
all other property taken into their custody under’ 
legal process, the keeping of which is charge- 
able to them; and this allowance may be re- 
tained by the officers out of the sales of the 
property, in preference to the satisfaction of the 
process under which the property was seized or 
sold. The officer must make out his account 
and, if required, give the debtor or his agent a 
copy of it, signed by his own hand, and must re- 
turn the account with the execution or other 
process, under which the property has been 
seized or sold, to the justice or court to whom 
the execution or process is returnable, and shall 
swear to the correctness of the several items set 
forth; otherwise he shall not be permitted to re- 
tain the allowance. (Rev., ss. 637, 638; Code, ss. 
466.4672 R. CloeC) "45,°Ss0 05) 26") 180 cma aC. 
S. 684.) 


§ 1-323. Purchaser of defective title; remedy 
against defendant.—Where real or personal prop- 
erty is sold on any execution or decree, by any 
officer authorized to make the sale, and the sale 
is made legally and in good faith, and the prop- 
erty did not belong to the person against whose 
estate the execution or decree was issued, by 
reason of which the purchaser has been deprived 
of the property, or been compelled to pay dam- 
ages in lieu thereof to the owner, the purchaser, 
his executors or administrators, may sue the per- 
son against whom such execution or decree was 
issued, or the person legally representing him, in 
a civil action, and recover such sum as he may 
have paid for the property, with interest from 
the time of payment; but the property, if per- 
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sonal, must be present at the sale and actually 
delivered to the purchaser. (Rev., s. 639; Code, s. 
268° RC. Cath usmernis0i., Gs 7252.C..9.. 685.) 


Editor’s Note.—The remedy provided by this section is 
available only in cases where the judgment debtor, whose 
property is sold under the execution, has no title at all to 
the property sold. If the judgment debtor has any title at 
all, though it be a bare legal title, the equitable title being 
in some other person, or a defective title, the purchaser at 
the execution sale acquires the title of the judgment debtor, 
and has no relief against such debtor in case he suffers 
loss by reason of a defect in the title. See Lewis v. Mc- 
Dowell, 88 N. C. 261, 265. 

Judgment Satisfied — Purchaser’s Remedy against Exe- 
cution Debtor.—The judgment of an execution creditor, pur- 
chasing at the execution sale property which did not belong 
to the judgment debtor and which is recovered from him 
by its own real owner, is nonetheless satisfied, and the 
remedy of the creditor is under this section not upon the 
judgment, but against the judgment debtor for reimburse- 
ment. Halcombe v. Loudermilk, 48 N. C. 491, 493; Wall v. 
Fairley, 77 N. C.. 105. 

Tantamount to Implied Warranty of Title.—This section 
authorizes a remedy upon an implied warranty of title to 
property sold under execution as belonging to a debtor, and 
whose debt has been thereby discharged or reduced against 
such debtor, and authorizes a recovery of an equal amount 
from him for the reimbursement of the purchaser for such 
sums as he may have paid. Holliday v. McMillan, 83 N. 
Cy 270; 274. 

Nature of Claim.—The claim which a purchaser at a sher- 
iff’s sale has against the defendant in an execution, on ac- 
count of lack of title, is but a simple contract debt. Laws 
v. Thompson, 49 N. C. 104. 

Substitution or Subrogation to the Rights of Execution 
Creditor.—Under this section a purchaser at an execution 
sale will be substituted to the rights of the execution creditor, 
as upon a failure of title in the defendant to the thing sold, 
to the extent that the execution creditor has been benefited. 
Pemberton v. McRae, 75 N. C. 497, 504. 

The substitution spoken of in this case, however, is not a 
technical subrogation, as to place the purchaser upon the 
same dignity .as a lien or judgment creditor, for as soon 
as the execution sale takes place and the proceeds are ap- 
plied to the payment of the judgment, it is satisfied and 
its lien subsides thereby. All that this substitution means 
is that the purchaser can collect from the execution debtor 
an amount which the execution debtor would have to pay out 
of his own assets to the execution creditor for the satis- 
faction of the judgment.—Ed. Note. 

To this effect, see earlier case, Laws v. Thompson, 49 N. 
C. 104, 106. 


§ 1-324. Costs on execution paid to clerk; pen- 
alty—The sheriff or other officer must pay the 
costs on all executions which are satisfied in 
whole or in part, to the clerk of the court from 
which the execution issued, and to no other per- 
son, on the second day of the term of the court; 
and any such officer making default herein shall 
forfeit and pay forty dollars for the benefit of 
the party aggrieved, under the same rules that 
are provided by law for amercing sheriffs. 
(Rev., s. 640; Code, s. 472; R..S., c. 76, 5. -5; 1822, 
c. 1149; C. S. 686.) 


Art. 29. Execution and Judicial Sales. 


§ 1-325. How advertised—No real property 
shall be sold under execution, deed of trust, mort- 
gage or other contracts, except as provided in 
other sections of this article until notice of sale has 
been posted at the courthouse door in the county 
for thirty days immediately preceding the sale, 
and also published once a week for four successive 
weeks in some newspaper published in the county, 
if a paper is published in the county; Provided, 
that if there be no newspaper published in said 
county the notice of such sale must be posted at 
the courthouse door and three other public places 
in the county for thirty days immediately preced- 
ing the sale. (Rev., s. 641; Code, s. 456; 1885, c, 
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385°1906,er 1475°1868-9, c: 287, 9:10; R. C.,-c: 46, s, 
16; 1881, c. 278; 1909, c. 705; 1927, c. 255, s. 1: C. 


S. 687.) 


Cross References.—As to advertisement of a sale of per- 
sonal property, see section 1-336. As to notice and place 
of sale of personalty sold under mortgage or other con- 


tract, see section 45-23. 
Editor’s Note.—The amendment of 1927 (Pub. Laws, ch. 
255) introduced some changes into this section. Prior to 


this amendment the notice of sale was to be posted at three 
public places, in addition to the courthouse door, regard- 
less of the existence in the county of a newspaper published, 
whereas under the section as amended the notice is to be 
posted at three public places in addition to the court-house 
door only in the event there is no newspaper published in 
the county. 

The section as amended also provides for publication for 
“successive”? weeks, formerly there being no requirement 
that the publication be successive. 

Application to Mortgages, etc., under Power of Sale.— 
This section, which prescribes the notice of sale under mort- 
gages and deeds of trust, has an operative force only in 
cases where the parties have made no provisions of their 
own prescribing the giving of notice of sale. But it is the 
accepted rule that the notice be given in strict compliance 
with express provisions contained in the instrument, or, in 
the absence of such provisions, in compliance with the 
terms of the statute; and, in either case, the sale must be 
effected in strict conformity with the notice given. Ed. Note. 
See Ricks v. Brooks, 179 N. C. 204, 208, 102 S. E. 207; Hogan 
v. Utter, 175 N. C. 332, 333, 95 S. E. 565; Eubanks v. Becton, 
158 N. C. 230, 234, 73 S. E. 1009; Ferebee v. Sawyer, 167 N. 
C. 199, 83 S. BE. 17. However, the law prima facie presumes 
the regularity of mortgage sales under power of sale. Jen- 
kins v. Griffin, J752N pC. 184; 95) -S. “Bi 166: 

It is usual to advertise under the terms of the deed of 
trust or mortgage and also as required by this section. This 
course is commended, but is not a legal requirement. Fre- 
quently the requirements in the deed of trust or mortgage 
are the same as the law provides for sales of real es- 
tate under execution or judicial sale. Douglas v. Rhodes, 
188 N. C. 580, 585, 125 S. E. 261. And where there is doub: 
as to the meaning of any terms of the instrument, it shall 
be given that construction which is to effectuate the provi- 
sions of this section. Thus where a mortgage of lands pro- 
vided that notice of the sale under the power thereof given 
in the conveyance shall be published in a newspaper, etc., 
“for a time not less than thirty days prior to the date of 
sale,’ and the language employed closely followed the pro- 
vision of this section it was held, that the advertisement 
should be inserted in the newspaper once a week for four 
successive weeks, as provided by this section, and not con- 
secutively for thirty days. Raleigh Sav. Bank, ete., Co. v. 
Leach, 169 N. C. 706, 86 S. E. 701. 

Same—Requirements Directory Only as to Execution 
Sales.—The statement in Palmer v. Latham, 173 N. C. 60, 
91 S. E. 525, that requirements as to advertising are direct- 
ory only, was not necessary to the decision of the case as 
the question involved was as to the place of sale, and is 
in conflict with the decision in Eubanks vy. Becton, 158 
N. C. 230, 73 S. E. 1009, and therefore is overruled except so 
far as applicable to execution sales (Shaffer v. Bledsoe, 
118 N.-C. 279, 23 S. E. 1000). Hogan v. Utter, 175 N. C. 332, 
336,. 95 0» 2.) 565: 

Same—Place of Sale.—The same considerations, with re- 
gard to the necessity, nature and method of giving notice of 
sale where the instrument itself prescribes that course, are 
applicable to the place of sale; that is, the place of sale 
designated in the instrument controls. Palmer vy. Latham, 
173 N. C. 60, 91 S. E. 525, ‘ 

Application to Execution Sales—Requirements Directory. 
—The requirements of this section are held to be only 
directory. It is well settled, as a general rule, that a pur- 
chaser at an execution sale is not bound to look further than 
to see that he is an officer who sells, and that he is em- 
powered to do so by an execution issued from a court of 
competent jurisdiction, and he is not affected by any ir- 
regularities in the conduct of the sheriff. Mordecai v. 
Speight, 14 N. C. 428; McEntire v. Durham, 29 N. C. 151. It 
follows from this, that a purchaser may as a general rule 
get a good title at a sheriff’s sale when there has been no 
advertisement of the sale. Burton v. Spiers, 92 N. C. 503, 
505, 

But when at such sale the plaintiff in the execution, or 
his attorney or agent, or any other person affected with 
notice of such irregularity, purchases, the sale may be set 
aside at the instance of the defendant in the execution by a 
direct proceeding for that purpose. Burton v. Spiers, 92 N. 
Ge S03; 
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Same—Purchaser Must be a Bona Fide Purchaser.—The 
general principle, that a purchaser at a judicial sale is not 
bound to look further than to see that the one selling is an 
officer and employed to do so by a valid execution, etc., 
does not obtain when the purchaser is one with personal 
knowledge of defects in the service of the summons, as ap- 
pearing upon the face of the execution, and of other facts 
and circumstances rendering the sale irregular, if not void, 
for such purchaser can not be considered an innocent pur- 
chaser for value, etc. Phillips v. Hyatt, 167 N. C. 570, 83 
S. E. 804. 


§ 1-326. Advertisement on resale—No resale 
of real property sold under execution, deed of 
trust, mortgage or other contracts shall be held 
until notice of such resale has been duly posted at 
the courthouse in the county for fifteen days 
immediately preceding the resale and also pub- 
lished during such fifteen day period once a week 
for two successive weeks in some newspaper 
published in the county; provided, if no news- 
paper is published in the county, the notice of 
resale must be posted at the courthouse door and 
three other public places in the county for fifteen 
days immediately preceding the resale.. (1913, c. 
WG1927, c. 255,-s. 2; 1943, c) Seep S658.) 

Editor’s Note.—The 1943 amendment added the proviso to 
this section and made other changes. 

Application to Execution Sales.—Until 1933, there was no 
provision in § 45-28 for the raising of a bid in an execution 
sale. The 1927 amendment to § 1-326, dealing with adver- 
tisement for resales, refers to sales under execution, How- 
ever, the court apparently did not regard this reference as 
sufficient, in the absence of an express provision in § 45-28, 
to authorize raised bids in execution sales. See Weir v. 
Weir, 196 N. C. 268, 145 S. E. 281. By Public Laws 1933, c. 
482, execution sales were expressly added to the classes of 
sales in which upset bids are authorized under § 45-28. 


§ 1-327. Judicial foreclosure; notice of sale and 
resale—When any mortgage or deed of trust 
on real property shall be foreclosed by ju- 
dicial proceedings it may be provided in the de- 
cree of foreclosure that the advertisement of the 
sale shall be begun at any time after the date of 
the decree of foreclosure, and such real property 
shall then be sold under judicial foreclosure pro- 
ceedings only after notice of sale has been duly 
posted at the courthouse door in the county for 
thirty days immediately preceding the sale and 
also published at any time during such thirty day 
period once a week for four successive weeks of 
not less than twenty-one days in some newspaper 
published in the county if a newspaper is published 
in the county, but if there is no newspaper pub- 
lished in said county, the notice of such sale must 
be posted at the courthouse door and three other 
public places in the county for thirty days im- 
mediately preceding the sale: Provided, however, 
that in case a resale of such real property shall be- 
come necessary under such judicial “foreclosure 
proceedings, that such real property shall then be 
resold only after notice of resale has been duly 
posted at the courthouse door in the county for 
fifteen days immediately preceding the resale and 
also published at any time during such fifteen day 
period once a week for two successive weeks of 
not less than seven days in some newspaper pub- 
lished in the county if a newspaper is published in 
the county, but if there be no newspaper published 
in said county, the notice of resale must be posted 
at the courthouse door and three other public 
places in the county for fifteen days immediately 
preceding the resale. (1929, c. 44, s. 1; 1933, c. 
96, s, 1.) 
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Local Modification.—Stanley: Pub. Loc. 1933, c. 263. 

Editor’s Note.—By Public Laws 1933, c. 96, “‘twenty- 
two” was changed to “twenty-one” as it now appears in 
the thirteenth line of the section, and “eight” was changed 
to “‘seven’’ as it now appears in the seventh from the last 
line of the section. 


§ 1-328. Notice defined—In any sale of real 
property under execution, deed of trust, mortgage 
or other contracts, wherever any statute calls for 
publication of notice in a newspaper for four suc- 
cessive weeks or for two successive weeks, the 
duration of said period shall be not less than 
twenty-one days for the one period of publication 
and not less than seven days for the period of 
the other publication. (1929, c. 44, s. 2; 1933, c. 
96, s. 2.) 

Editor’s Note.—Prior to Public Laws 1933, c. 96, this sec- 
tion required publication for “twenty-two” days for one 
period and ‘eight’? days for the other. 

Applied in Little v. Harrison, 209 N. C. 360, 183 S. E. 
293. 

§ 1-329. Validation of certain sales——All sales 
of real property under execution, deed of trust, 
mortgage or other contracts made since February 
21, 1929, where the original sale was published 
for four successive weeks, and any re-sale pub- 
lished for two successive weeks shall be and the 
same are in all respects validated as to publication 
of notice. (1933, c. 96, s. 3.) 


§ 1-330. Notice served on defendant; when on 
governor and attorney general.—In addition to 
the advertisement above required, the sheriff shall 
in every case, at least ten days before a sale of 
real property under execution, serve a copy of so 
much of the advertisement as relates to the real 
property of any defendant on him personally if he 
is found in the county, or on his agent if he has a 
known agent therein, or if he cannot be found 
within the county and has no known agent there- 
in, but his address is known, by mail to such ad- 
dress; and the date of service shall be ascertained 
by the usual course of the mail from the place 
where sent to the place of its address. In case 
of the sale under execution, or under the order 
of any court, of any real or personal property in 
which the state is interested as a stockholder or 
otherwise, notice in writing must be served upon 
the governor and attorney general, at least thirty 
days before the sale, of the time and place of 
sale, and under what process it is made, other- 
wise the sale is invalid. (Rev., s. 642; Code, s. 457; 
1868-9, ¢.) 237, ‘s. 115) 1876-7, c. 294505. 5689.) 

Requirements Directory.—The requirements of section 
1-325, that a sheriff advertise a sale under execution, and of 
this section, that he serve a copy upon the defendant ten 
days before the sale, are directory, and when not followed 
will not render the sale void as against a stranger without 


notice of the irregularity. Williams v. Dunn, 163 N. CG 
206, 79 S. E. 512. 

Notice Required in Resale——Where after sale of prop- 
erty under execution the judgment creditor posts an ad- 
vance bid within ten days and resale is ordered, and no 
notice of the resale is given the judgment debtor or the 
purchaser at the first sale, the judgment debtor is entitled 
to an order for a resale of her property upon his motion 
aptly made, the requirement of the notice to the judgment 
debtor of sale of his property under execution being ap- 
plicable to resales as well as to first sales. Bank of Pine- 
hurst v. Gardner, 218 N. C. 584, 11 S. E. (2d) 9872. 

Procedure to Set Aside Sale.—The procedure to set aside 
a sale of lands under an execution which has not been ad- 
vertised, and where notice has not been given the defend- 
ant in compliance with this section, is, as against a pur- 
chaser with notice of the irregularity, by motion in the 
cause, for the sale cannot be collaterally attacked. Williams 
v. Dunn, 163. N. C. 206, 79 S. E. 512. 
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Liability of Sheriff for Failure to Give Notice.—If the 
sheriff fails to give the notice provided by this,section, he 
is liable in damages for any loss the defendant may have 
saffered through his failure to notify. Williams v. John- 
son, 112 Ni C. 424, 432, 17S. E. 496. 

Cited in Corporation Comm. v. 
47, 147 S. E. 667. 

§ 1-331. Sale days; place of sale; ratification of 
prior sales—AIl real property sold under execu- 
tion shall be sold at the courthouse door of the 
county in which all or a part of the property is 
situated, on any day of the week or month except 
Sunday, after advertising as required by law. All 
sales of real property sold under order of court 
shall be sold at the courthouse door in the county 
in which all or any part of the property is situated 
on any day of the week or month except Sunday, 
unless in the order directing such sale some other 
place and time are designated and then it shall be 
sold as directed in such order on any day of the 
week or month except Sunday, after advertising 
as required by law. 

Sales and resales of real property under execu- 
tion, or by order of court, or under the power of 
foreclosure in any deed of trust or mortgage may 
be made on any day of any week or month, ex- 
cept Sunday. 

All sales made prior to March 2, 1939, under 
execution or by order of court on any day other 
than the first Monday in any month, or the first 
three days of a term of the superior court of said 
county are hereby validated, ratified and confirmed. 

All sales or resales of real property made prior 
to March 30, 1939, under order of court on the 
premises or at the courthouse door in the county 
in which all, or any part of the property, is situ- 
ated, on any day other than Monday in any 
month, are hereby validated, ratified and con- 
firmed. (Rev., s. 643; Code, s. 454; 1876-7, c. 216, 
ss. 2, 3; 1883, c. 94, ss. 1, 2; 1931, ¢. Qos OST, LCs 
26; 1939, cc. 71, 256; C. S. 690.) 

Editor’s Note.—Public Laws 1939, c. 71, effective March 
2, 1939, struck out this section as amended in 1931 and 1937 
and inserted the first three paragraphs above in lieu thereof. 
Public Laws 1939, c. 256, effective March 30, 1939, directed 
that the last paragraph be added to this section as amended 
in 1931 and 1937, apparently through inadvertence to the 
first 1939 amendment. The cases cited below were decided 
prior to the 1939 amendments. See 17 N. C. Law Rev. 372. 

The question whether a sale, not effected in strict 
compliance with the time and place at which this sec- 
tion requires that it should be effected, is void, so as 
to render the title of the purchaser invalid, has at various 
times given great difficulty to the court, which has resulted 
in conflicting decisions. Thus in Mayers v. Carter, 87 N. 
C. 146, it was held that an execution sale made at an im- 
proper time and place is void. For the same effect, see 
State v. Rivers, 27 N. C. 297. The abstract principle of law 
announced by these cases is that the non-observance, by the 
officer making the sale, of those provisions of law which are 
directory merely and relate to matters in pais, in the ab- 
sence of notice on the part of the purchaser, will not affect 
the title acquired under an execution sale. Thits tse 18 
stated in the last cited case that third persons need not 
show affirmatively the observance on the part of the sheriff 
of all legal prerequisites for the sale, nor are they charged 
to take notice of all the irregularities. That this is the 
rule is plainly shown by the annotations to section 1-325. 
But we can find no case which dares to answer in definite 
terms the specific question whether the requirement of 
time and place of the sale under this section is mandatory 
with the necessary result of avoiding the purchaser’s title, 
or merely directory, the disregard of which will merely 
subject the sheriff to an action for damages. The decision 
reached in Mayers v. Carter, supra, tends to indicate that 
it is mandatory and yet the case cites with approval Brooks 
v. Ratcliff, 33 N. C. 321, Mordecai v. Speight, 14 N. C. 
428, in which it was held that a sale made on Tuesday and 
Wednesday of the week will pass title, and the case of 
Wade v. Saunders, 70 N. C. 270, to the same effect. 


Murphey, 197 N. C. 42, 
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If we regard Mayers v. Carter, supra, as not overruling 
the expressions in the early cases in favor of the view that 
the disregard of the sheriff of his duty under this section 
does not invalidate the title of the purchaser, we find at 
least one early case, Mordecai v. Speight, supra, whose rea- 
son appears to us to be more sound, and whose principle 
more just. It declares that in as much as it is a common 
knowledge, and the purchaser knows that the usual place 
for a sheriff to sell is at the court house door, if he pur- 
chases at any other place than the court-house door, the 
sale is void and his title invalid. But since the day des- 
ignated by this section is not necessarily the only day at 
which sales may be made to the exclusion of other days, as 
for example section 1-334 authorizing postponement of the 
sale to other days for causes, if he purchases on a day other 
than the one designated by this section, as to him, the sale 
is valid and he acquires a good title, provided he has no no- 
tice of the irregularity. 

In action to foreclose land for delinquent taxes, order was 
issued appointing a commissioner to sell the lands and di- 
recting the sale might be had “on any day except Sunday.” 
The commissioner sold the land on a Tuesday of a week 


‘during which there was no term of the superior court in the 


county. It was held that the sale was void as a matter of 
law since, by virtue of this section as it formerly read, sales 
of land could only be made on any Monday or during the 
first three days of any term of the superior court. Bladen 
County v. Breece, 214 N. C. 544, 200 S. E. 13, followed in 
Caswell County v. Scott, 215 N. C. 185, 1S. E. (2d) 364. 

Assent of Debtor Validates Sale-—-The debtor may waive 
the benefit of the law which requires that the sale be made 
at a certain place and time, and assent to the sale at a 
place and time other than that prescribed by law, in which 
case the sale will be valid. Biggs & Co. v. Brickell, 68 
N. C. 239; Mayers v. Carter, 87 N. C. 146, 148. 


§ 1-332. Sales on other days validated—AlIl 
sales of real or personal property made prior to 
February 27, 1933, by a sheriff of any county in 
North Carolina, in the manner provided by law 
for sale of real or personal property under execu- 
tion, on any day other than the day now provided 
by law are hereby validated. 

All sales of real and personal property made 
prior to February 14, 1939, by a sheriff under 
execution, or by commissioner under order of 
court, in the manner provided by law for sale of 
real or personal property, on any day other than 
the days now provided by law are hereby vali- 
dated. 

All sales of real or personal property made 
prior to March 10, 1939, by a sheriff of any county 
in North Carolina, in the manner provided by 
law for sale of real or personal property under 
execution, on any day other than the day now 
provided by law, are hereby validated. (1933, c. 
79; 1939, cc. 24, 94.) 


§ 1-333. Sale hours—No sale under an execu- 
tion or decree shall commence before ten o’clock 
in the morning, or continue after four o’clock in 
the afternoon, of the day on which the sale is to 
be made, except that in towns or cities of more 
than five thousand inhabitants’ public sales of 
goods, wares and merchandise may be continued 
until ten o’clock p. m. Provided, a certain hour 
for such sales shall be named and the sale shall 
begin within one hour after the time fixed, un- 
less postponed as provided by law, or delayed 
by other sales. (Rev., s. 644; Code, s. 459; R. C.,, 
c, 45, s. 17; 1794, c. 41; 1927, c. 19; C.S. 691.) 

Editor’s Note.—The proviso appearing at the end of this 
section was added by the amendment of 1927, Pub. Laws, ch, 
19, 

§ 1-334, Postponement—The sheriff or other 
person making the sale, for the absence of bid- 
ders or any other just cause, may postpone the 
sale from day to day, but not for more than six 
days in all, and upon postponement he must post 
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a notice thereof on the courthouse door of his 
county. (Rev., s. 645; Code, s. 455; 1868-9, c. 237, 
g. 05. Ci 5. 6925) 


Sale on Friday upon Postponement.—A sheriff, who ad- 
vertises a sale of land levied upon execution to take place 
on Monday, the first day of the term, as prescribed by law, 
which sale is postponed from day to day, has a right to sell 
the same on the Friday succeeding. Wade v. Saunders, 70 
N. C. 270. 

Strict Provisions of Law not Applicable in Case of Post- 
ponement.—The strict compliance with the terms of the 
mortgage and statutory provisions required to make a valid 
sale upon foreclosure does not apply when a postponement is 
had by reason of the sale being enjoined or for other rea- 
sonable purposes, for in the absence of statutory or con- 
tract provisions to the contrary, as in this State, a notice 
of postponement made in good faith, and reasonably cal- 
culated to give proper publicity of the time and place, is 
held sufficient. Ferebee v. Sawyer, 167 N. C. 199, 83 S. 
1D Ve 

Application to Court Sales and Mortgage Sales.—This sec- 
tion, authorizing the postponement of the sale from day 
to day for not more than six days, is held to apply to sales 
by the sheriff or person acting under court decrees, and 
not to apply to sales under power contained in a mortgage. 
Ferebee v. Sawyer, 167 N. C. 199, 83 S. E. 17. 

Sufficiency of Notice-——Under the facts of the case where 
a sale under a power contained in a mortgage was ad- 
journed not less than four times, the notice of the post- 
ponement consisting of a mere memorandum at the bottom 
of one of the original notices was held insufficient. Fere- 
bee v. Sawyer, 167 N. C. 199, 83 S. E. 17. 


§ 1-335. Certain sales validated—All sales of 
realty made under executions issued prior to 
March the fifteenth, one thousand nine hundred 
and one, on judgments regularly obtained in 
courts of competent jurisdiction, are hereby val- 
idated, whether such sales were continued from 
day to day or for a longer period, not exceeding 
ten days: Provided, that such executions and sales 
are in all other respects regular: Provided further, 
that purchasers and their assigns shall have held 
continuous and adverse possession under a sheriff’s 
deed for three years: Provided further, that the 
rights of minors and married women shall in 
nowise be prejudiced hereby. (Rev., s. 646; 1901, 
Cite Ga 5.693.) 


§ 1-336. Advertisement as to personal property. 
—-No sale of personal property under execution 
may be made until it has been advertised for ten 
days at the door of the courthouse of the county 
in which it is to be sold, and at three other pub- 
lic places in the county, and the advertisement 
must designate the place and the time of sale. 
(Rev., s. 648; Code, s. 460; R. C., c. 45, s. 16; 1808, 
¢. 753 1820,.c. 1066; _C. S. 695.) 


Cross References.—As to advertisement of sale of real 
property, see section 1-325. As to advertisement of per- 
sonal property sold under the terms of a mortgage, see § 
45-23. 

Purchaser with Notice of Lack of Advertisement.—A pur- 
chaser at an execution sale of personalty, who has full 
knowledge of such irregularities as absence of advertise- 
ment, etc., required by this section, is not an innocent pur- 
chaser, and the rule that a purchaser at a sheriff’s sale 
is not bound to look further than to see that he is an of- 
ficer who sells, empowered to do so by a valid execution, is 
not applicable to his case, for the rule presupposes that 
the purchaser is a bona fide purchaser. Phillips vy. Hyatt, 
167 N. C. 570, 573, 83 S. E. 804. 


§ 1-337. Penalty for selling contrary to law.— 
A sheriff or other officer who makes any sale con- 
trary to the true intent and meaning of this ar- 
ticle shall forfeit two hundred dollars to any 
person suing for it, one-half for his own use and 
the other half to the use of the county where the 
offense is committed. (Rev., s. 649; Code, s. 461; 
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R. C., c. 45, s. 18; 1820, c. 1066, s. 2; 1822, c. 1153, 
§. 33°C. Sre06:) 


Cross Reference.—As to liability of sheriff’s bond, see sec- 
tions 162-8, 162-18. 


§ 1-338. Officer’s return of no sale for want of 
bidders; penalty—When a sheriff or other offi- 
cer returns upon an execution that he has made 
no sale for want of bidders, he must state in his 
return the several places he has advertised and 
offered for sale the property levied on; and an 
officer failing to make such statement is on mo- 
tion subject to a fine of forty dollars; and every 
constable, for a like omission of duty, is subject 
to a fine of ten dollars, for the use and benefit of 
the plaintiff in the execution; for which, on mo- 
tion of the plaintiff, judgment shall be granted 
by the court to which, or by justice to whom, the 
execution shall be returned. Nothing in, nor any 
recovery under, this section is a bar to any ac- 
tion for a false return against the sheriff or other 
officer. \CRevy., s.,.850; Code=s.-462> R.nC. e455. ¢: 
10° 3885 oC steaks. pens) 


Cross Reference.—As to penalty for false return, see sec- 
tion 162-14. 


§ 1-339. Officer to prepare deed for property 
sold.—Sheriffs or other officers selling lands by 
authority of any execution or process shall, upon 
payment of the price, prepare, execute and de- 
liver to the purchaser a deed for the property 
purchased. The purchaser of land must furnish 
the officer with a description of it. (Rev., s. 651; 
Codes) 47 2a RS Genel 4a sh S01 R46 e039 ©, Sl 
698.) 


Cross Reference.—As to execution of a deed of trust estate 
sold, see section 1-316. 

A deputy clerk has power to issue executions in the name 
of the clerk. Miller v. Miller, 89 N. C. 402. 

Means to Compel Sheriff.—A motion in the cause, and 
not 2 distinct action, is the proper means of compelling 
the sheriff to make title to the purchaser at the execution 
sale. Fox v. Kline, 85 N. C. 174. 

Where the purchaser is implicated in the sheriff’s derelic- 
tions, he is not entitled to cali for a conveyance. Skinner 
v. Warren, 81 N. C. 373. 

Failure to Pay Purchase Money—Resale by Sheriff.—If a 
purchaser at sheriff’s sale fails to pay his bid the sheriff 
may resell immediately, or he may apply for a rule of 
court to compel payment, or he may at his own peril as 
to the plaintiff indulge the purchaser. Maynard v. Moore, 
76 N. C. 158, 161, citing McKee v. Lineberger, 69 N. C. 217. 

But a sheriff is not obliged to resell immediately, but may 
give the purchaser time in which to pay the purchase 
money, if neither party to the execution objects or com- 
plains. Id. 

Recital in Deed Prima Facie Evidence.—The recital of 
execution and sale in a sheriff’s deed is prima facie evi- 
dence thereof. Wainwright v. Bobbitt, 127 N. C. 274, 
S/o les caus 

Recitals in a sheriff’s deed are prima facie evidence of an 
execution sale, notwithstanding the return upon the ex- 
ecution may be imperfect. The fact that there was a sale 
may also be proved by parol. Miller v. Miller, 89 N. C. 402. 

Necessity of Seal.—A deed of a sheriff without a _ seal 
attached is not competent evidence in ejectment to show 
title, and a sheriff will not be allowed to affix his seal to 
a deed, having omitted it by mistake, unless such equity 
is set up in the complaint. Fisher v. Owens, 132 N. C. 
686, 44 S. E. 369. 


Art. 30. Betterments. 


§ 1-340. Petition by claimant; execution sus- 
pended; issues found. — A defendant against 
whom a judgment is rendered for land may, at 
any time before execution, present a petition to 
the court rendering the judgment, stating that 
he, or those under whom he claims, while hold- 
ing the premises under a color of title believed 


[ 320 ] 


§ 1-340 


to be good, have made permanent improvements 
thereon, and praying that he may be allowed for 
the improvements, over and above the value of 
the use and occupation of the land. The court 
may, if satisfied of the probable truth of the al- 
legation, suspend the execution of the judgment 
and impanel a jury to assess the damages of the 
plaintiff and the allowance to the defendant for 
the improvements. In any such action this in- 
quiry and assessment may be made upon the 
trial of the cause. (Rev., s. 652; Code, s. 473; 1871- 
B.-co ist CSS anon 


Cross References.—As to registration of conveyances, con- 
tracts to convey, and leases of land, see § 47-18. As to 
judgment for betterments having priority over homestead 
right, see annotation ‘Judgment for Improvements,” di- 
vision III, under section 1-369. 

Editor’s Note.—In Scott v. Battle, 85 N. C. 185, 192, it 
was held that the purchaser of lands from a feme covert, 
who was not privily examined, and whose husband did not 
join in the conveyance, was charged by implication of law 
with the invalidity of his title, and could not maintain a 
claim for betterments. This decision was based on Battle’s 
Revisal (1873), ch. 17, sec. 262, which provides that ‘‘Where 
any person or those under whom he claims, while holding 
the premises under a title believed by him or them to be 
good, have made permanent improvements thereon, they may 
be allowed for the same over and above the value of the 
use and occupation of the land.” 

In 1883, after the decision in Scott v. Battle was published, 
the legislature changed the wording of the law, by the Code, 
sec. 473, so as to render nugatory the future effects of this 
decision by removing this objectionable construction of the 
law, with the rank injustice necessarily flowing therefrom. 
The Code provided, and it was carried forward as sec. 652 
of the Revisal of 1905, that it would be sufficient to support 
the claims of such a person for betterments, if he had “held 
the premises under color of title believed by him to be 
good.” Such is a provision of this section. 

From the earliest period in the judicial history of North 
Carolina, a married woman’s deed defectively executed, 
while a nullity as to her, has nevertheless been heid to 
constitute good color of title. Pearse v. Owens, 3 N. C. 
234; Perry v. Perry, 99 N. C. 270, 273, 6 S. E. 86; Elling- 
ton v. Ellington, 103 N. C. 54, 58, 9 S. E. 208; Smith v. 
Allen, 112 N. C. 223, 226, 16 S. E. 932; Greenleaf v.. Bartlett, 
146 N. C. 495, 60 S. E. 419. And it was expressly decided 
that such a deed, while not binding on the feme, is never- 
theless valid as color of title, and sufficient for a claim for 
betterments under this section. Gann vy. Spencer, 167 N. 
C. 429; 432, 83 S. E.. 620. 


Historical Observations.—The right to betterments is a 
doctrine that gradually grew up in the courts of equity. It 
was recognized that the owner of land, who recovers it, 
had no just and equitable claim to anything but the land 
itself, and a fair compensation for being kept out of pos- 
session. If it was enhanced in valye by improvements, 
made under the belief that one was the owner, he ought 
not to take the increased value. It is now an established 
equitable principle that whenever a plaintiff seeks aid in a 
court of equity, against such a person, aid will be given 
him, only upon the terms that he shall make due compensa- 
tion to such innocent person, being based upon the principle 
that he who seeks equity must do equity. As there are 


now no separate courts in which the rule can be enforced, 
all relief must be sought in one tribunal. The Legis- 
lature has embodied the principle in the form of law, 


and made it operative when land is sought to be recovered 
by action without regard to former distinction. Barker 
v. Owen, 93 N. C. 198, 203; Wharton v. Moore, 84 N. C. 
479; Merritt v. Scott, 81 N. C. 385; Story Eq. Jurisp., sec. 
799; 2 Greenleaf Ev. sec. 549. 

The civil law recognized the principle of reimbursing to 
the bona fide possessor the expense of his improvements if 
he was removed from his possession by the legal owner, by 
allowing him the increase in the value of the land created 
thereby. The betterment laws of the several states proceed 
upon that equitable view. Searl v. School District, No. 
Pad ee S039 D0 ise UE k. 1op4siso len dae JAD: 

Constitutionality.—This section contravenes no part of the 
organic law, Federal or State. Barker v. Owen, 93 N. C. 
198, 203. 

The right of recovery, where the occupant in good faith 
believes himself to be the owner, is declared to stand upon 
a principle of natural justice and equity and such laws are 
held not to be unconstitutional as impairing vested rights, 
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since they adjust the equities of the parties as nearly as 
possible according to natural justice. Searl v. School Dis- 
ICTR NOMS Oe do O01 LUO ty. of4, 268, Ln ed., 740. 

Claim Cannot Defeat Plaintiff’s Title—A claim for 
betterments, under this section, cannot be set up on the 
trial to resist the plaintiff’s recovery, but by petition filed 
after a judgment declaring the plaintiff the owner of the 
land. Wood y. Tinsley, 138 N.C. 507, 51 S. E. 59, See 
also Rumbough v. Young, 119 N. C. 567, 26 S. E. 143. 

Sheriff’s Return of Writ as Execution.—The sheriff’s re- 
turn of a writ of possession with the endorsement thereon 
is an execution of the judgment as contemplated by the 
section, notwithstanding the fact that the judgment is not 
satisfied. Boyer v. Garner, 116 N. C. 125, 130, 21 S. E. 180. 

Color of Title—Under this section one making permanent 
improvements on lands he holds under color of title, reason- 
ably believed by him, in good faith, to be good, though with 
knowledge of an adverse claim, is entitled to recover for 
betterments in an action by the true owner to recover the 
lands: (Pritchard = v0 Williams,e1/60N..¢, 108;.96)S. H.. 733. 

Same—Parol Contract to Convey.—A vendor in possession, 
who repudiates a parol contract to convey land, is liable 
to the vendee for the value of the improvements. Baker 
v. ‘Carson! 16 NaeGs) 3sieAibeamu, aGritin., 227 IN (C9: 
Hedgepeth v. Rose, 95 N. C. 41; Luton v. Badham, 127 N. 
CE 96s S/S: athe ltoe 

The vendor, in a parol contract to convey land, will not be 
permitted to evict a vendee who has entered and made im- 
provements, until the latter has been repaid the purchase 
money and compensated for betterments. Vann v. New- 
SOM fl Om Nem Cee 2 ee elo: 

One who was induced to enter on and improve land by a 
parol promise that it would be settled on him as an ad- 
vancement or gratuity will not be evicted until compensa- 
tion has been made for improvements which he has erected 
on the property. Hedgepeth v. Rose, 95 N. C. 41. 

Same—Fraudulent Misrepresentations.—Where, by fraudu- 
lent misrepresentations as to area by the vendor, a vendee 
is induced to purchase land, on a rescission of the contract 
he is entitled to reimbursements for improvements put on 
the land. Hill v. Brower, 76 N. C. 124. 

Same—Unregistered Deed.—One who has improved land 
held by him under an unregistered deed is not entitled to 
the value of the betterments as against judgment creditors of 
his grantor. Eaton v. Dorib, 199 N. C. 14, 23, 128 S. 
FE. 494, 499. 

Same—Notice Required.—Notice sufficient to bar the right 
to compensation is not a constructive notice, or such a 
notice as the petitioner might have acquired by a diligent 
scrutiny of the title, but such facts and circumstances as 
might reasonably suggest to the ordinary citizen serious de- 
fects in his own title. Carolina Cent. R. Co. v. McCaskill, 
O9N2 Ch 5265 4 ue 408) 

Where the title to the land was in a feme covert who 
married in 1846, when under age, and she and her husband 
executed a bond to convey the land after she became of 
age to a party from whom the defendant derived title by 
mesne conveyances, which bond was never registered, and 
the defendant had no actual notice of any defect in his 
title, which he believed to be good, the doctrine of con- 
structive notice from registration did not apply to such 
party, and he is entitled to compensation under the section 


for permanent improvements made by him on the land. 
Justice v. Baxter, 93 N. C. 405. 
Same—Reasonable Belief.—The petitioner must show not 


only an honest and bona fide belief in his title, but he must 
satisfy the jury, also, that he had good reason for stich 
belief. Pritchard v. Williams, 176 N. C. 108, 109, 96 S. 
1d HES 

One holding under a tenant for life, making substantial 
and permanent improvements on the lands, under facts and 
circumstances affording him a well grounded and reasonable 
belief that he had by his deed acquired the fee, is en- 
titled to recover for the betterments he has thus made. 
Harriett <v.° Harriett, 181 N. C. 75, 106 S. E. 221. 

Court Must Be Satisfied of Probable Truth.—The trial 
court must be satisfied of the probable truth of the allegations 
in a petition for betterments before it is required that the 
courts impanel a jury to ascertain the value of the better- 
ments. Hallyburton v. Slagle, 132 N. C. 957, 44 S. E. 659. 

One purchasing land at a sale by his own assignee in 
bankruptcy, with the fraudulent purpose of defeating the 
rights of his wife and children under a prior deed which 
he had made to them with intent to defraud his creditors, 
is not a bona fide holder of the premises under a color of 
title believed by him to be good, and is therefore not en- 
titled to the value of improvements placed thereon by him. 
Hallyburton v. Slagle, 132 N. C. 957, 44 S. E. 659. 

Same—Evidence.—A defendant in possession of land under 
the belief that he has a good title, has the right to show 
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in evidence in an action to recover the land, that he has 
in good faith made permanent improvements after his es- 
tate had expired and their value to the extent of the rents 
and profits claimed by the plaintiff. Merritt v. Scott, 81 N. 
C. 385, 389. 

Either Party Entitled to Jury Assessment.—Fither party 
is entitled to have the issue as to the value of betterments 
assessed by the jury, if they so desire. Fortesque v. Craw- 
ford, 105 N. C. 29, 10 S. E. 910. 

Not Applicable to Tenants in Common.—The section does 
not apply to tenants in common. Pope v. Whitehead, 68 N. 
Cy 1915" 198; 

But while this and the following sections of this article 
do not apply to tenants in common or mortgagors and 
mortgagees, yet upon equitable principles a tenant in com- 
mon placing improvements upon the property is entitled 
to have the part so improved allotted to him in partition 
and its value assessed as if no improvements had been 


made if this can be done without prejudice to the inter-: 


ests of his cotenants, but this equitable principle does not 
apply as between mortgagor and mortgagee. Layton v. 
Byrd, 198 N. C. 466, 152 S. E. 161. See Jenkins v. Strick- 
land, 214 N. C. 441, 444, 199 Se em 6) I 

§ 1-341. Annual value of land and _ waste 
charged against defendant.—The jury, in assess- 
ing the damages, shall estimate against the de- 
fendant the clear annual value of the premises 
during the time he was in possession, exclusive 
of the use of the improvements thereon made by 
himself or those under whom he claims, and also 
the damages for waste or other injury to the 
premises committed by the defendant. The de- 
fendant is not liable for the annual value or for 
damages for waste or other injury for any 
longer time than three years before the suit, un- 
less he claims for improvements. (Rev., ss. 653, 
654; Code, ss. 474, 475; 1871-2, c. 147, ss. 2-3; (c. 
S. 700.) 

Three Year Limitation Inapplicable—Where one in pos- 
session of lands is entitled to recover, against the true 
owner, for betterments he has placed thereon, he will be 
charged with the use and occupation of the land, without 
regard to the three-year statute of limitation. Pritchard v. 
Williams, 176 N. C. 108, 109, 96 S. E. 733; Whitfield v. 
Boyd, 158 N. C. 451, 453, 74 Si Baw4o2. 

But this is because generally the owner of the land at 
the time of its recovery also owns the rents, and the law 
gives to each what belongs to him, it awards to the owner 
the land and his rents, and to the occupant the value of 
his improvements. Harriett v. Harriett, 1 IND, | (QE 
VSplUom oan Ea aol 

When Remaindermen May Not Recover.—When one hold- 
ing under a tenant for life by deed apparently conveying 
the lands in fee after her death, is entitled to betterments, 
and he or the life tenant has received the rents and profits 
until that time, the remaindermen, after the death of the 
tenant for life, are not entitled to and may not recover 
such rents and profits, or have them credited on the value 
of the betterments, the ordinary rule to the contrary being 
inapplicable. Harriett v. Harriett, 181 Nit Cae /o8 106; 
He 22i, 


§ 1-342. Value of improvements estimated.—lIf 
the jury is satisfied that the defendant, or those 
under whom he claims, made on the premises, 
at a time when there was reason to believe the 
title good under which he or they were holding 
the premises, permanent and valuable improve- 
ments, they shall estimate in his favor the value 
of the improvements made before notice, in writ- 
ing, of the title under which the plaintiff claims, 
not exceeding the amount actually expended in 
making them and not exceeding the amount to 
which the value of the premises is actually in- 
creased thereby at the time of the assessment. 
(Rev., s. 655; Code, s. 476; 1871-2, c. 147, s. 4; GC: 
S. 701.) 


Value of Property Permanently Enhanced.—The sole mat- 
ter for consideration is embraced in one proposition, and that 
is, “how much was the value of the property permanently 
enhanced, estimated as of the time of the recovery of the 
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same, by the betterments put thereon by the labor and ex- 
penditure of the bona fide holder of the same?” Pritchard 
v. Williams, 181 N. C. 46, 50, 106 S. KE. 144. 

Same—Fact for the Jury to Find.—It is a matter of fact 
for the jury, rather than one of law, to estimate upon the 
evidence whether improvements have added permanent en- 
hanced value to the realty. Pritchard v. Williams, 181 N. 
C. 46, 49, 106 S. E. 144. 

If unsuitable improvements are put upon the premises, no 
matter what the cost, the jury can find that it was no en- 
hancement to the property thereby, so if the improvements 
were unnecessary or injudiciously made, the jury would con- 
sider the same. But it is not essential that they be useful 
to the plaintiff. Pritchard v. Williams, 181 N. C. 46, 50, 106 
S. E. 144. 

The measure of the value of the betterments is not the ac- 
tual cost of their erection, but the enhanced value they im- 
part to the land, without reference to the fact that they 
were not desired by the true owner, or could profitably be 
used by him in the prosecution of his business. Carolina 
Cent. R. Co. v. McCaskill, 98 N. C. 526, 4 S. E. 468. 

Same—‘“Permanent”’ Defined.—The statute does not permit 
a recovery except for improvements that are permanent and 
valuable. The word ‘“‘permanent” is defined in the Century 
Dictionary as “lasting, or intended to last indefinitely,” 
“fixed or enduring,’ ‘abiding,’ and the like, and it was 
held in Simpson v. Robinson, 37 Ark., 132, that an improve- 
ment does not mean a general enhancement in value from the 
occupant’s operations. Pritchard v. Williams, 181 N. C. 
46, 49, 106 S. EB. 144. 

How Value of Improvements Estimated.—The rule for 
estimating the value of improvements is not what they have 
cost the defendant, but how much they have added to the 
value of the premises. Daniel v. Crumpler, 75 N. C. 184, 
186; Wetherell v. German, 74 N. C. 603. 

The trustee of one who has been adjudged a bankrupt and 
has theretofore paid money for improvements put upon the 
lands of another by his consent, in fraud of the rights of his 
creditors, may recover as for betterments, the value of the 
improvemerts to the land, but not a greater amount so ex- 
pended. Garland v. Arrowood, 179 N. C. 697, 103 S. E. 2. 
Cited in Barrett v. Williams, 220 N. C. 32, 16 S. E. (2d) 


405. 

§ 1-343. Improvements to balance rents.—If the 
sum estimated for the improvements exceeds the 
damages estimated against the defendant as 
aforesaid, the jury shall then estimate against 
him for any time before the said three years the 
rents and profits accrued against or damages for 
waste or other injury done by him, or those un- 
der whom he claims, so far as is necessary to 
balance his claim for improvements; but the de- 
fendant in such case shall not be liable for the 
excess, if any, of such rents, profits, or damages 
beyond the value of improvements. (Rey., s. 656; 
Code, 8.477; 187122, €- 147, so 5s CxS Foe.) 

If the betterments exceed in value the rental and damages 
for waste, the rents and profits accruing prior to the three 
years may be assessed so far as to balance the improvements, 


but no further. Whitfield v. Boyd, 158 N. C. 451, 74 S. 
E. 452; Barker v. Owen, 93 N. C. 198, 202. 


§ 1-344. Verdict, judgment, and lien.—After off- 
setting the damages assessed for the plaintiff, 
and the allowances to the defendant for any im- 
provements, the jury shall find a verdict for the 
balance for the plaintiff or defendant, as the case 
may be, and judgment shall be entered therefor 
according to the verdict. Any such balance due 
to the defendant is a lien upon the land recov- 
ered by the plaintiff until it is paid. (Rev., ss. 
657, 658; Code, ss. 478, 479; 1871-2, c. 147, ss: 6, 
We Cason) 

The sum adjudged the defendant constitutes a lien upon 
the land, and this can only be made effectual and enforced, 


if not paid, by a sale of the premises, Barker v. Owen, 93 
N. C. 198, 202. 


In ejectment a writ of ouster should not issue until a 


judgment for betterments has been paid. Bond y. Wilson, 
129: N: (Cy 325; "332,640" S., H. 179. 


§ 1-345. Life tenant recovers from remainder- 
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man.—lIf the plaintiff claims only an estate for 
life in the land recovered and pays any sum al- 
lowed to the defendant for improvements, he or 
his personal representative may recover at the 
determination of his estate from the remainder- 
man or reversioner, the value of the said im- 
provements as they then exist, not exceeding 
the amount as paid by him, and he has a lien 
therefor on the premises as if they had been 
mortgaged for the payment thereof, and may 
keep possession of said premises until it is paid. 
(Rev., s. 659; Code, s. 480; 1871-2, c. 147, s. 8; 
C.S. 704.) 


General Rule.—It is the general rule that a life tenant is 
not entitled to compensation from the remainderman for the 
enhancement of the property by reason of his improvements. 
Harriett vy. Harriett, 181 N.C. 75, 77, 106 S. E. 221. 

A devise of lands for life with limitation over, does not 
entitle the life tenant to compensation for betterments he 
has placed on the land during his tenancy. Northcott v. 
Northcott, 175 N. C. 148, 149, 95 S. E. 104. 

Same—Mistake of Contract.—The section does not apply 
to a situation where the tenant makes improvements upon 
land during his occupation, as lessee, where he believed he 
was entitled to the possession for the lessor’s life, when un- 
der the contract he was not; nor does the fact that the les- 
sor silently acquiesced in the putting up the improvements 
change the situation. Dunn v. Bagby, 88 N. C. 91. 

§ 1-346. Value of premises without improve- 
ments.—When the defendant claims allowance 
for improvements, the plaintiff may by entry on 
the record require that the value of his estate in 
the premises without the improvements shall 
also be ascertained. The value of the premises 
in such cases shall be estimated as it would have 
been at the time of the inquiry, if no such im- 
provements had been made by the tenant or any 
person under whom he claims, and shall be as- 
certained in the manner hereinbefore provided 
for estimating the value of improvements. 
(Rev., ss. 661, 662; Code, ss. 482, 483; 1871-2, c. 
17 ees) T0143." 57° 705.) 


The rents should be assessed upon the basis of the prop- 
erty without the betterments. Whitfield v. Boyd, 158 N. 
C. 451, 453, 74 S. E. 452; Barker v. Owen, 93 N. C. 198. 


§ 1-347. Plaintiff’s election that defendant take 
premises.—The plaintiff in such case, if judg- 
ment is rendered for him, may, at any time dur- 
ing the same term, or before judgment is ren- 
dered on the assessment of the value of the im- 
provements, in person or by his attorney in the 
cause, enter on the record his election to relin- 
quish his estate in the premises to the defendant 
at the value as ascertained, and the defendant 
shall thenceforth hold all the estate that the 
plaintiff had therein at the commencement of the 
suit, if he pays therefor the said value with in- 
terest in the manner ordered by the _ court. 
(Rev., s. 663; Code, s. 484; 1871-2, c. 147, s. 12; 
C; S)706.) 


If the enhanced value is greatly disproportionate to the 
value of the land unimproved, so that it might almost be 
said that the owner is “improved out of his property,” he 
has an election to let the land go, relinquishing his estate, 
upon payment by the defendant of its value as unim- 
proved. Barker v. Owen, 93 N. C. 198, 202. 


§ 1-848. Payment made to court; land sold on 
default—The payment must be made to the 
plaintiff, or into court for his use, and the land 
is bound therefor, and if the defendant fails to 
make the payment within or at the times limited 
therefor, the court may order the land sold and 
the proceeds applied to the payment of said 
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value and interest, and any surplus to be paid te 
the defendant; but if the net proceeds are insuffi- 
cient to satisfy the said value and interest, the 
defendant is not bound for the deficiency. (Rev., 
S.7 GGt me Godwoec, 465. 1871-9, ‘c. 147, 518: C. S. 
707.) 


If the payment is not made to the plaintiff or into court 
for his use within a time to be fixed by the court, a sale may 
be ordered,*and therefrom the sum due the plaintiff taken, 
and the residue, if any, paid to defendant. Barker vy. Owen, 
93: IN. (CL e198 oe Z02: 


§ 1-349. Procedure where plaintiff is under dis- 
ability.—If the party by or for whom the land 
is claimed in the suit is a married woman, minor, 
or insane person, such value is deemed to be real 
estate, and shall be disposed of as the court con- 
siders proper for the benefit of the persons inter- 
ested therein. (Rev., s. 665; Code, s. 486; 1871-2, 
c, 147, $514: Some 


§ 1-350. Defendant evicted, may recover from 
plaintiff—If the defendant, his heirs or assigns, 
after the premises are so relinquished to him, is 
evicted by force of a better title than that of the 
original plaintiff, the person so evicted may re- 
cover from the plaintiff or his representatives the 
amount paid for the premises, as so much money 
had and received by the plaintiff in his lifetime 
for the use of such person, with lawful interest 
thereon from the time of the payment. (Rev., s. 
666; Code, s. 487; 1871-2, c. 147, s. 15; C. S. 709.) 


§ 1-351. Not applicable to suit by mortgagee— 
Nothing in this article applies to any suit brought 
by a mortgagee or his heirs or assigns against a 
mortgagor or his heirs or assigns for the recov- 
ery of the mortgaged premises. (Rev., s. 660: 
Code, s. 481; 1871-2, c. 147, s. 9; C. S. 710.) 

When Section Inapplicable—Where relationship of mort- 
gagor and mortgagee is terminated by foreclosure prior to 
claimant’s possession under mesne conveyances from mort- 
gagor, this section, does not apply. Metropolitan Life Ins. 
Co. Va. Allenge 208s NpCnn 3.179" Sy em, 5: 

In Wharton v. Moore, 84 N. C. 479, 483, it was said: “It is 
very probable the Legislature in making the exception had 
in view the generally admitted principle that the right to 
betterments is not conceded to mortgagors, for the current 
of authorities is to the effect that it has no application to 
them. In 2 Washburn Real Prop., it is laid down that, ‘if 
the mortgagor or any one standing in his place enhances 
the value of the premises by improvements, they become ad- 
ditional security for the debt, and he can only claim the 


surplus, if any, upon such sale being made after satisfying 
the debt.’ ” 


Art. 31. Supplemental Proceedings. 


§ 1-352. Execution unsatisfied, debtor ordered to 
answer.—When an execution against property of 
a judgment debtor, or any one of several debtors 
in the same judgment, issued to the sheriff of the 
county where he resides or has a place of busi- 
ness, or if he does not reside in the state, to the 
sheriff of the county where a judgment roll or a 
transcript of a justice’s judgment is filed, is re- 
turned wholly or partially unsatisfied, the judg- 
ment creditor at any time after the return, and 
within three years from the time of issuing the 
execution, is entitled to an order from the court 
to which the execution is returned or from the 
judge thereof, requiring such debtor to appear 
and answer concerning his property before such 
court or judge, at a time and place specified in the 
order, within the county to which the execution 
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was issued. (Rev., s. 667; Code, s. 488, subsec. 1; 
CyCe Pr ss.y264-e868=9" omoamsmer Ost Suid) 


Cross Reference.—As to execution against debts due cor- 
porate defendants, see § 55-143. 

Purpose of Proceedings Supplemental.—The purpose is to 
give supplemental proceedings only in case the debtor has no 
property liable to execution, or to what is in the nature of 
execution, viz: proceedings to enforce its sale. Hutchison v. 
Symons, 67 N. C. 156, 159; McKeithan & Sons v. Walker, 66 
INS (Co 955 Randeiyeeskand. 75 .N. (Co 12,915, ; 

The proceeding is intended to perfect the creditors’ remedy 
in the same action and to supersede that which in a di- 
vided jurisdiction was attainable before by a bill of equity. 
Bronson v. Wilmington N. C. Life Ins. Co., 85 N. C. 411, 413. 

Supplemental proceedings are based upon an execution 
and may not be instituted against a defendant when -there 
has been no execution issued within three years from the 
institution of such supplemental proceedings. International 
Harvester Co. v. Brockwell, 202 N. C. 805, 164 S. E. 322. 

Same—Substitute for Creditor’s Bill—In Carson v. Oates, 
64 N. C. 115, it was said: “Supplemental proceedings were 
intended to supply the place of proceedings in equity, 
‘where relief was given after a creditor had ascertained his 
debt by a judgment at law, and was unable to obtain satis- 
faction by process of law.’’ Such proceedings are held to be a 
substitute for the former creditors’ bill, and are governed 
by the principles established under the former practice in 
administering this species of relief in behalf of judgment 
creditors. Rand v. Rand, 78 N. C. 12, 14. See Dillard v. 
Walker, 204 N. C. 67, 167 S. E. 632. 

Such proceedings differ from the old creditor’s bill, how- 
ever, in that the latter operated for the benefit of all credit- 
ors who chose to come in, while the former are only bene- 
ficial to the particular creditors who institute ‘them. Righ- 
ton v. Pruden, 73 N. C. 61. 

Same—Complete Determination of Action. — Proceedings 
supplementary to execution are but a prolongation of the 
action necessary to the final discharge of the judgment, the 
purpose being that, all matters affecting the complete satis- 
faction and determination of the action shall be settled in 
the same action, instead of by a multiplicity of suits. Rand 
Wiadands, 7G e Nese ota, Se 

Nature of Proceedings—Final Precess.—They are in the 
nature of a final process, when vicwed either as a substitute 
for a creditor’s bill to enforce the payment of a judgment at 
law or as a proceeding having the essential qualities of an 
equitable fi. fa. Goodwin v. Claytor, 137 N. C. 224, 225, 236, 
4900S) E173: 

Same—Equitable Execution.—Such proceedings are in the 
nature of an equitable execution, and are intended to dis- 
cover and reach the property of the debtor, of every nature 
and kind, and apply the same according to law, to the pay- 
ment of the judgment. Vegelahn v. Smith, 95 N. C. 254, 
256; ‘Coates Bros. v. Wilkes, 92 N. C. 377. 

Judgment Conclusive-—A judgment, whether just or wun- 
just, if regularly taken in a court of competent jurisdiction, 
may be enforced by proceedings supplementary thereto, and 
the judgment cannot be attacked by any member of the 
defendant corporation, or its creditors, except for fraud or 
collusion. Heggie v. People’s Bldg. & J., etc.,. Ass’n., 107 
Tie 58185004 12 9S 23275. 

Lunatic Liable—Supplemental proceedings lie against a 
lunatic in aid of execution. Blake v. Respass, 77 N. C. 193, 
197, 

Proceedings Lie against Private Corporations.—Proceed- 
ings supplemental to execution lie against a private corpora- 
tion created by a special act of the Legislature, and or- 
ganized for the purposes of the private gain for its share- 
holders. LaFountain v. Southern Underwriters Ass’n., 79 
N. C. 514. 

Not Applicable to Supreme Court.—The provisions respect- 
ing supplemental proceedings are not applicable to the su- 
preme court, and no power has been given it to issue an at- 
tachment in such case. Phillips v. Trezevant, 70 N. C. 176, 
177. 

Manner of Instituting Proceedings—Demand Unnecessary.— 
A personal demand on the debtor that he apply his property 
to the satisfaction of the creditor’s claim, is not necessary 
to authorize supplemental proceedings. The prosecution of 
the suit to judgment and execution is a sufficient demand. 
Weller & Co., v. Lawrence, 81 N. C. 65. 

Same—What Must Be Made to Appear.—To authorize the 
grant of an order of examination, these three facts must be 
made to appear, by affidavit:or otherwise, to-wit: the want 
of known property liable to execution, which is provided by 
the sheriff's return of “unsatisfied,” the nonexistence of any 
equitable estates in land within the lien of the judgment, and 
the existence of property, choses in action and things of 
value unaffected by any lien and incapable of levy. Hinsdale 
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v. Sinclair, 83 N. C. 339, 343; Hutchison v. Symons, 67 N. 
C. 156; McKeithan & Sons v. Walker, 66 N. C. 95. 

Same—Who Entitled to Benefits.—Those creditors only are 
entitled to the benefit of supplementary proceedings who 
bring themselves within the provisions of the statute by in- 
stituting such proceedings. Righton v. Pruden, 73 N. C. 61. 

The owner of orders for the payment of shares of stock 
in a corporation cannot be allowed to interplead in supple- 
mentary proceedings by a plaintiff judgment creditor who 
has obtained his judgment. Heggie v. People’s Bldg., etc., 
vss ti, 107, N.C. S8le12 4S9 Be 275s 

A judgment creditor of a corporation caused an execution 
to issue, which ‘was returned unsatisfied, and he then brought 
a suit for himself and all other creditors against the cor- 
poration and its stockholders, demanding an account to as- 
certain the amount due upon unpaid stock, to pay debts of 
the corporation. Such suit was a new and independent ac- 
tion, and not demurrable on the ground that his remedy 
was by proceeding supplementary to execution. Bronson v. 
Wilmington N. C. Life Ins., Co., 85 N. C. 411. 

Action against an Administrator.—A judgment creditor 
whose execution has been returned unsatisfied cannot main- 
tain an action against an administrator or to subject a dis- 
tributive share of tle judgment debtor in the estate to the 
satisfaction of the debt. He must proceed by supplemental 
proceedings. Rand v. Rand, 78 N. C. 12. 

Three Year Limitation.—When the ordinary execution is 
returned unsatisfied in whole or part, the judgment creditor, 
at any time after such return, within three years from 
the time the execution is issued, is entitled to an order of 
the court, requiring the debtor to appear and answer re- 
specting his property. Vegelahn v. Smith, 95 N. C. 254, 256. 

Authority of Clerk.—This section confers upon the clerk 
of the superior court, acting for and in the place of the 
court, authority to hear and allow or disallow the motion of 
the plaintiffs for an order requiring the defendants to 
“appear and answer’? concerning their property as therein 
allowed. Bank v. Burns, 107 N. C. 465, 466, 12 S. KE. 252. 

Where the defendant was ordered to appear before the 
clerk to be examined in a supplementary proceeding, when 
the clerk was properly informed that a similar proceeding 
was then pending before the judge, he should have refused 
to proceed, and failing 10 do so, the judge had the power 
to order that he desist from further action. Ledford v. 
Emerson, 143 N. C. 527, 55 S. E. 969. 

Same—Appeal.—From an order requiring the debtor to 
appear, made by the clerk, an appeal lay at once to the 
judge as a matter of right, and the clerk cannot allow or 
disallow it. Bank v. Burns, 107 N. C. .465, 466, 12 S. 
ND hyp 

Choses in Action.—In proceedings supplemental to execu- 
tion, notes owned and held by the judgment debtor, or 
hypothecated as collateral to his own notes made to a bank, 
are choses in action, and the bank may apply them to the 
payment of its own claims against the judgment debtor, in 
accordance with the terms of hypothecation, when the same 
have matured, and when not matured it has an equitable 
right of set-off when the debtor is insolvent, to the extent 
necessary to protect its own interest, and, also, the right 
of application according to any contract it may hold, which 
specifically affects the property. McIntosh Grocery Co v. 
Newman, 184 N. C. 370, 114 S. E. 535, 

A bank may apply the deposits of its customer to the 
payment of his note after maturity, by way of set-off, un- 
less some other creditor has in the meantime acquired a 
superior right thereto in some way recognized by the law; 
and a mere notice to the bank in proceedings supplemental to 
execution is insufficient to deprive the bank of this right. 
McIntosh Grocery Co. v. Newman, 184 N. C. 370, 371, 114 S. 
Fe 535s 

Choses in action cannot be reached by execution. They 
are subjected to the satisfaction of a judgment under the 
practice prevailing in this state by supplemental proceed- 
ings under this section which are in the nature of an eq- 
uitable fi. fa. or creditor’s bill. Newberry v. Davidson 
Chemical Co., 65 F. (2d) 724, 727. 

Notice Required.—‘If jurisdiction has never been acquired 
over the principal defendant, so that a personal judgment 
can be rendered against him, notice, either actual or con- 
structive, must be given him of any proceedings to reach 
his property, or by which his rights are to be determined, 
whether the suit be by garnishment or otherwise, for the 
reason that the rights of no person can be concluded by 
any proceeding till he has had his day in court. But in 
all cases in which he has been personally served with 
process, or has appeared, so that jurisdiction is acquired 
by the court to render a personal judgment against him, 
no notice need be given him of any proceedings by garnish- 
ment, instituted in aid of such action, or to collect the 
judgment rendered therein, unless such notice is required by 
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some provision of the statute under which the garnishment 
suit is conducted.’”’ Rood on Garnishment, sec. 280, quoted 


in Wright v. Southern R. Co., 141 N. C. 164, 168, 53 S. 
E. 831. 
Ten Days’ Notice Not Required.—The requirement of 


ten days’ notice of motions generally, has no reference to 
the examination of judgment debtors under supplementary 
proceedings, but such cases are governed by this section, 
which refers the time and place of examination to the dis- 
cretion of the court or judge. Weiller & Co. v. Lawrence, 
81 N. C. 65, 67. 

Part of Judgment Owned by Person Other Than Defend- 
ant Can Not Be Attached.—In Armour Fertilizer Works 
v. Newbern, 210 N. C. 9, 185 S: E. 471, it was held that at 
the time of the rendition of a judgment another person 
was the equitable owner of a stipulated part thereof, so 
defendant had no legal or equitable interest in such part, 
and plaintiff was not entitled to attach such part in the 
supplemental proceedings instituted by it against defend- 
ant. 


§ 1-353. Property withheld from execution; pro- 
ceedings.—After the issuing of an execution 
against property, and upon proof by affidavit of a 
party, his agent or attorney, to the satisfaction of 
the court or a judge thereof, that any judgment 
debtor residing in the judicial district where such 
judge or sheriff resides has property which he un- 
justly refuses to apply toward the satisfaction of 
the judgment, such court or judge may, by order, 
require the judgment debtor to appear at a spec- 
ified time and place, to answer concerning the 
same; and proceedings may thereupon be had for 
the application of the property of the judgment 
debtor towards the satisfaction of the judgment 
as provided upon the return of an execution, and 
the judgment creditor is entitled to the order of 
examination under this and the preceding section, 
although the judgment debtor has an equitable 
estate in land subject to the lien of the judgment, 
or choses in action, or other things of value un- 
affected by the lien of the judgment and _ inca- 
pable of levy. (Rev., s. 668; Code, s. 488, subsec. 
DEG Caner cme O64 mS68-9 scence CO. S. 712.) 


Sufficiency of Affidavit—Such extraordinary proceedings 
will not be ordered, unless a necessity for it is made to 
appear by an affidavit that the debtor has no property which 
can be reached by the execution, and that he has property 
or choses in action, or things of value, ‘“‘which he unjustly 
refuses to apply to the satisfaction of the judgment.” Hut- 
chison v. Symons, 67 N. C. 156, 158. See First, etc., Nat. 
Banicuven pelinton cio Nees. 02-8195. 5.0.1).0 309, 

An affidavit by a judgment creditor, his agent or at- 
torney, that an execution has been issued upon his judg- 
ment—though it has not been returned—and that the de- 
fendant has not sufficient property ‘‘subject to execution’’ to 
satisfy the judgment, but has property ‘‘not exempted from 
execution,’ which he unjustly refuses to apply to its sat- 
isfaction, is sufficient to support an order from the ex- 
amination of the debtor, and persons alleged to be indebted 
to him. Farmers etc., Bank vy. Burns, 109 N. C. 105, 13 
Sh, J BR) LWA: 

Same—Must Negative Existence of Property Liable to Ex- 
ecution.—An affidavit is insufficient to warrant the ex- 
amination of the judgment debtor, if it does not negative 
property in the defendant liable to execution and the ex- 
istence of equitable interests which may be subjected by 
sale in the nature of an execution; but the omission of 
such negative averments may be remedied by amendment 
at the hearing. Weiller & Co. v. Lawrence, 81 N. C. 65; 
Hackney v. Arrington, 99 N. C. 110, 5 S. E. 747. 

Same—Objection as to Property of Defendant.—Objection 
that the plaintiff, in proceedings supplementary to execu- 
tion, has not shown, in support of the order to examine the 
defendant and others, that the defefidant has other property, 
etc., cannot be sustained when this averment is made in 
the plaintiff’s affidavit without denial. Farmers, etc., Bank 
v. Burns, 109 N. C. 105, 13 S. E. 817, cited and approved. 
Boseman v. McGill, 184 N. C. 215, 114 S. E. 10. 

Clerk’s Finding of Fact Sufficient.—Where, upon the plain- 
tift’s affidavit, the clerk finds as a fact that execution under 
the judgment had been issued, in proceedings supplmentary 
to execution, it is sufficient to sustain his order in that re- 
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spect for the examination of the defendant and others, etc., 
which the lack of the return of execution does not affect. 
Boseman v. McGill, 184 N. C. 215, 114 S. E. 10. 

Alias Execution Unreturned.—The fact that the _ sheriff 
has an alias execution in his hands unreturned, which was 
issued on the same judgment on which supplemental pro- 
ceedings have been taken, is no bar to such proceedings, 
and no ground on which they can be dismissed. Vegelahn v. 
Smith, 95 N. C. 254. 

Sufficient Service of Order to Appear.—Leaving a copy of 
an order on a judgment debtor, to appear and answer in sup- 
plemental proceedings, with the debtor’s wife, is a suffi- 
cient notice. Turner v. Holden, 109 N. C. 182, 13 S. E. 731, 

Court to Apply Property to Judgment.—The section in- 
tends that when the debtor refuses to apply such property to 
the satisfaction of the judgment, he must, when duly re- 
quired, answer concerning the same, to the end that the 
court, in a proper way, may so apply the property to which 


the debtor may direct attention. Farmers, etc., Bank v. 
Burns, 109 N. C. 105,108,413 S. &. 871. 
§ 1-354. Proceedings against joint debtors.— 


Proceedings supplemental to execution may be 
taken upon the return of an execution unsatisfied, 
issued upon a judgment recovered in an action 
against joint debtors, in which some of the de- 
fendants have not been served with the summons 
by which the action was commenced, so far as re- 
lates to the joint property of such debtors; and all 
actions by creditors to obtain satisfaction of judg- 
ments out of the property of joint debtors are 
maintainable in like manner and to the like effect. 
These provisions apply to all proceedings and ac- 
tions pending and to those terminated by final 
decree or judgment. (Rev., s. 669; Code, s. 490; 
CP CE Pic eo66 wi869-70)1c1 79. sue sal Sm =item oa ae 
CSB) 


Joint, as well as single debtors, may be examined after 
the issuance of an execution, and before its return. Weiller 


& Co. v. Lawrence, 81 N. C. 65. 


§ 1-355. Debtor leaving state, or concealing him- 
self, arrested; bond.—Instead of the order requir- 
ing the attendance of the judgment debtor, the 
court or judge may, upon proof by affidavit or 
otherwise to his satisfaction that there is danger 
of the debtor leaving the state or concealing him- 
self, and that there is reason to believe that he has 
property which he unjustly refuses to apply to 
the judgment, issue a warrant requiring the sheriff 
of any county where such debtor is to arrest him 


and bring him before the court or judge. Upon 
being brought before the court or judge, the 
debtor may be examined on oath, and, if it ap- 


pears that there is danger of his leaving the state, 
and that he has property which he has unjustly 
refused to apply to the judgment, he shall be or- 
dered to enter into an undertaking, with one or 
more sureties, that he will, from time to time, at- 
tend before the court or judge ‘as directed, and 
that he will not, during the pendency of the pro- 
ceedings, dispose of any property not exempt 
from execution. In default of entering into such 
undertaking, he may be committed to prison by 
warrant of the court or judge, as for contempt. 
(Rev., s. 671; Code, s. 488, subsec. 4; 1868-9, c. 
148, s. 4; 1868-9, c. 277, s. 8; Car Suaalas) 


§ 1-356. Examination of parties and witnesses.—- 
On examination under this article either party may 
examine witnesses in his behalf, and the judg- 
ment debtor may be examined in the same man- 
ner aS a witness; and the party or witnesses may 
be required to appear before the court or judge, 
or a referee appointed by either, and testify on 
any proceedings under this article in the same 
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manner as upon the trial of an issue. If before a 
referee, the examination shall be taken by the 
referee, and certified to the court or judge. All 
examinations and answers before a court or judge 
or referee under this article must be on oath, ex- 
cept that when a corporation answers, the answer 
shall be on the oath of an officer thereof. (Rev., 
ss. 670, 676; Code, ss. 488 [subsec. 2], 491, 492; 
C. C. P., ss. 264, 267, 268; 1868-9, c. 95, s. 2; 1871- 
2c, 84555C) 745.) 


Cross-Examination.—Where the judgment debtor is ex- 
amined the creditor does not make him his witness, but may 
cross-examine and contradict him. Coates Bros. v. Wilkes, 
QIEN. Ces. 

Evidence Taken Down in Writing.—In supplemental pro- 
ceedings the evidence should be taken down in writing. 
Coates Bros. v. Wilkes, 92 N. C. 377, 383. 

Production of Documents.—Where, on examination of a 
debtor, it appears that his account books are material to 
the investigation, the court may require him to produce 
them. Coates Bros. v. Wilkes, 92 N. C. 377. 


§ 1-357. Incriminating answers not privileged; 
not used in criminal proceedings.—No person, on 
examination pursuant to this article, is excused 
from answering any question on the ground that 
it will tend to convict him of the commission of 
a crime or that he has, before the examination, 
executed any conveyance, assignment or transfer 
of his property for any purpose, but his answer 
shall not be used as evidence against him in any 
criminal proceeding or prosecution. (Rev., s. 672; 
Code, s. 488, subsec. 5; C. C. P., s. 264; 1868-9, c. 
95)is;-2;.CaSa716.) 

Witness Must Answer Questions.—A witness must answer 
the questions and he cannot shield himself behind his dec- 
Yaration that they involve self-crimination. LaFontaine v. 
Southern Underwriter’s Ass’n, 83 NEG: 133, 144. 

So when called to testify as to his dealings in behalf of a 
defunct corporation, of which he was an officer, he cannot ex- 
cuse himself on the ground the evidence thus elicited might 
be used on the trial of indictments pending against him and 
others for conspiring to cheat and defraud divers persons in 
the management of the affairs of such corporation. LaFon- 
taine v. Southern Underwriters Association, 83 Ne Gey os. 

Not Available for Criminal Proceedings.—Facts developed 
on the examination of the defendants in supplemental pro- 
ceedings are forbidden to be used in evidence against them 


in any criminal proceeding or prosecution. State v. Mallett, 
125. N.C. 718, 34 S: B. Gol. 


§ 1-358. Disposition of property forbidden.—The 
court or judge may, by order, forbid a transfer 
or other disposition of, or any interference with, 
the property of the judgment debtor not exempt 
from execution. (Rev., s. 673; Code, ss. 488 
[subsec. 6], 494; C. C. P.,s. 264; 1868-9, c. 95, 
Pane SA Ce ew Ic ae 

Only Parties May Be Restrained.—In supplemental pro- 
ceedings, the court cannot restrain the transfer of property 
owned by one not a party to the action. Banks v. Burns, 
400 N. G@)e05; 13/85 EB. 871. 

Where it is alleged that a third person has property of the 
judgment debtor, it is error to restrain such third person 
from disposing of such property until the receiver can bring 
an action for its recovery, unless such person has been made 
a party in some way to the proceeding. Coates Bros. v. 
Wilkes, 94 N. C. 174. 


§ 1-359. Debtors of judgment debtor may satisfy 
execution.—After the issuing of an execution 
against property, all persons indebted to the 
judgment debtor, or to any one of several debtors 
in the same judgment, may pay to the sheriff the 
amount of their debt, or as much thereof as is 
necessary to satisfy the execution; and the 
sheriff's receipt is a sufficient discharge for the 
amount paid. (Rev., s. 674; Code, .8. Ases Ges Ge 
P., s, 265; C. §. 718.) 
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Protection to Debtors of Judgment Debtor.—The section 
furnishes an easily secured and safe protection to the debt- 
ors of the judgment debtor, who are called upon to satisfy 
the execution. Parks v. Adams, 113 N. C. 473, 477, 18 S. 
E. 665. 

Authority of Sheriff.—A sheriff is authorized by this sec- 
tion to receive from debtors of the defendant in the execu- 
tion in his hands the debts due him, but he is not thereby 
invested with the power to apply the proceeds of one execu- 
tion in satisfaction of another. Smith v. McMillan, 84 N. C. 
593. 


§ 1-360. Debtors of judgment debtor, sum- 
moned.—After the issuing or return of an execu- 
tion against property of the judgment debtor, or 
of any one of several debtors in the same judg- 
ment, and upon affidavit that any person or corpo- 
ration has property of said judgment debtor, or is 
indebted to him in an amount exceeding ten dol- 
lars, the court or judge may, by order, require such 
person or corporation, or any officer or members 
thereof, to appear at a specified time and place, 
and answer concerning the same. ‘The court or 
judge may also, in its or his discretion, require no- 
tice of the proceeding to be given to any party to 
the action, in such manner as seems _ proper. 
(Rev., s. 675; Code, s. 490;'C. C. P., s. 266; 1869- 
70,.c.. 79, S. 2 ee Oeige. teen Te) 


When Proceedings May Commence.—The proceedings given 
by the section may be commenced before the sale of the 
property levied on, at the presentation of an affidavit or 
other proof of its insufficient value. McKeithan & Sons 
v. Walker, 66 N. C. 95, 99. 

Purpose of Appearance and Answer.—The purpose of the 
appearance and answer required by the section is to deter- 
mine whether the sum alleged, or any part thereof is due 
the judgment debtor. Rice v. Jones, 103 N. C. 226, 231, 95 
Shot ed ey peat: 

Assignee May Be Examined.—An order for examination 
may issue against the defendant’s assignee. Bruce v. Crab- 
tree, 116. Na Goss2ee 21 Sale o4e 

Procedure.—The section expressly prescribes that persons 
having property of the judgment debtor may be examined 
in respect to the same, and mere notice is sufficient to 
bring them before the courts and make them subject to its 
jurisdiction for the purpose of securing the debtor’s prop- 
erty, not for the purpose of contesting any right of such 
persons having the same. If they claim an interest in the 
property, or that the same belongs to them, they may 
properly suggest so. Banks v. Burns, 109 N. C. 105, 109, 13 
S. EB. 871; Boseman v. McGill, 184 N. C. 215, 114 S. E. 10. 

Where one, who is charged in supplemental proceedings 
as holding property belonging to a judgment debtor, claims 
such property as his own, the question cannot be decided 
in the course of: such proceedings, but must be settled by an 
independent action. Carson v. Oates, 64 N. C. 115. 

Same—Notice to Defendant.—Notice to the defendant is 
not required, though the court may, in its discretion, or- 
der notice to be given. Wright v. Southern R. Co., 141 N. 
C. 164, 168, 53 S. E. 83%. Wilmington v. Sprunt, 114 N. C. 
$10, 19 S. E. 348. 


§ 1-361. Where proceedings instituted and de- 
fendant examined.—Proceedings supplemental to 
execution must be instituted in the county in 
which the judgment was rendered; but the place 
designated where the defendant must appear and 
answer must be within the county where he re- 
sides. (Rev., s. 677; C. S. 720.) 


Editor’s Note.—This section is a substantial enactment of 
the rule laid down in Hasty v. Simpson, 77 N. C. 69, 70. In 
Huchison v. Symons, 67 N. C. 156, it was held that pro- 
ceedings supplementary should be instituted in the county 
in which the action was pending; that is, where the judg- 
ment was rendered. Hasty v. Simpson, supra, quoted, and 
approved this holding, but, in addition, held that the place 
designated for the appearance and answer of the defend- 
ant should be in the county of his residence. Thus a bene- 
ficial rule was formulated which was, apparently, followed 
by the legislature in enacting this section. 


§ 1-362. Debtor’s property ordered sold.—The 
court or judge may order any property, whether 
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subject or not to be sold under execution (except 
the homestead and personal property exemptions 
of the judgment debtor), in the hands of the 
judgment debtor or of any other person, or due to 
the judgment debtor, to be applied towards the 
satisfaction of the judgment; except that the 
earnings of the debtor for his personal services, 
at any time within sixty days next preceding the 
order, cannot be so applied when it appears, by 
the debtor’s affidavit or otherwise, that these 
earnings are necessary for the use of a family 
supported wholly or partly by his labor. (Rev., 
= a78e Codes: 493e-C oC; Bs 26e; 1870-1, 
SHS (Oa Skea. 


Order for Condemnation of Debtor’s Property.—In proceed- 
ings supplemental to execution, an order for the condemnation 
made by the clerk against land was within the scope of 
this section. Boseman v. McGill, 184 N C. 215, 114 S. E. 10. 

Property Subject to Sale—The court may order any prop- 
erty of the judgment debtor not exempt from execution in 
the hands either of himself or any other person, or due to 
the judgment debtor, to be applied to the satisfaction of the 
judgment. Rand v. Rand, 78 N. C. 12, 16. ; 

If it appears that a third person is indebted to the judg- 
ment debtor, the court may order such indebtedness, or so 
much thereof as may be necessary, to be applied to the 
satisfaction of the judgment against the judgment debtor. 
Rice mv.) Jones) «103 No'Co! 226; °231,,.. 9579S... E571: ae 

Sale Required.—Where it appears from an examination 
under supplementary proceedings that the judgment debtor 
holds a claim against a third party, to be discharged by the 
delivery of corn at a stipulated price per bushel, it is error 
for the court to order such third person to deliver to the 
creditor a sufficient quantity of the corn, at the agreed 
price, to satisfy the debt. The proper order is to sell the 
corn and apply the proceeds to the debt. In re Davis, 81 
NaC 

When Final Order Made.—No final order can be made 
appropriating to the creditor any property discovered un- 
der section 1-360 until the property previously levied on is 
exhausted, for until that is done it cannot be known whether 
anything is still owing. McKeithan & Sons v. Walker, 66 
NSC 95, £993 ; 

Earnings for Sixty Days.—The exemption of earnings for 
sixty days allowed to a judgment debtor under the section 
applies only as to proceedings on judgments for private 
debts and for taxes due. Wilmington vy. Sprunt, 114 N. C. 
310, S314 19 S.. .. S48: ‘ 

The earnings of a nonresident for personal services for the 
sixty days next preceding are exempt from seizure in gar- 
nishment by this section. Goodwin v. Claytor, 137 N. C. 
224, 225, 237, 49 S. E. 173 cited in Wierse v. Thomas, 145 
Nae Cie 260 268 59. GES SE, 

Salaries of Public Officers and Employees.—For reasons 
of public policy, the salaries of officers and the pay of em- 
ployees of the state can not be reached by creditors by pro- 
ceedings supplementary to execution. Swepson v. Turner, 
F6uNs, 1s 11S: j ; 

Gratuitous Services.—While creditors may subject, in a 
supplementary proceeding, the debtor’s choses in action, in- 
cluding a claim for compensation due for service rendered 
under an express or implied contract, they have no lien 
on his skill or attainments, and cannot compel him to exact 
compensation for managing his wife’s property, or for 


services rendered to any person with the understanding 
that it was gratuitous. Osborne v. Wilkes, 108 N. C. 651, 
1388: 2 Bae285. , 


Where supplemental proceedings are instituted upon re- 
turn of execution unsatisfied on a judgment against a hus- 
band and wife, and it appears that the husband is totally 
and permanently disabled and has no property upon which 
execution could be levied, but is receiving the sum of 
three hundred dollars a month under disability insurance, 
the judgment debtor is entitled, under his personal property 
exemption, to the three hundred dollars each month if such 
amount is necessary for the support of himself and wife. 
Commissioner of Banks v. Yelverton, 204 N. C. 441, 168 S. 
E. 505. 


§ 1-363. Receiver appointed.—The court or 
judge having jurisdiction over the appointment of 
receivers may also by order in like manner, and 
with like authority, appoint a receiver in proceed- 
ings under this article of the property of the 
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judgment debtor, whether subject or not to be 
sold under execution, except the homestead and 
personal property exemptions, But before the 
appointment of the receiver, the court or judge 
shall ascertain if practicable, by the oath of tha 
party or otherwise, whether any other supple- 
mentary proceedings are pending against the 
judgment debtor, and if so, the plaintiff therein 
shall have notice to appear before him, and shall 
likewise have notice of all subsequent proceedings 
in relation to the receivership. No more than one 
receiver of the property of a judgment debtor 
shall be appointed. The title of the receiver re- 
lates back to the service of the restraining order, 
herein provided for. (Rev., s. 679; Code, s. 494; 
C. Grprtse 270; 1870-1, c. 245; 1876-7, c. 223; 1879, 
¢. 63; 1881, 26, Sie Gaye) 


Cross Reference.—As_ to 
secs. 1-501 to 1-504. 

In a race of diligence between creditors under the supple- 
mentary proceedings, the earliest applicant is presumed to 
be entitled to the earliest appointment. Parks v. Sprinkle, 
64 N. C. 637. 

Action as a Prerequisite to Appointment.—Where supple- 
mental proceedings had discovered that the defendant held 
a specific fund which had been adjudged to belong to the 
plaintiff, and the clerk directed the defendant to pay over 
the same to the plaintiff, it was error in the judge on 
appeal to appoint a receiver to take charge of the fund until 
the plaintiff should institute an action to recover the spe- 
cific fund. Ross v. Ross, 119 N. C. 109, 25 S. FE. 792. 

Evidence with Application—The application for a_ re- 
ceiver shall be made as in other cases, that is, the motion 
shall be supported by affidavits and other written or docu- 
mentary evidence. Coates Bros. v. Wilkes, 92 N. C. 377, 383. 

Motion Pending Appeal.—The motion for appointment of 
a receiver may be made before the judge, pending an ap- 
peal to him from the ruling of the clerk upon other ques- 
tions. Coates Bros. v. Wilkes, 92 N. C. 377. 

Subject to Review.—The appointment of a receiver in 
these proceedings does not rest solely in the discretion of 
the judge, and his action in appointing or refusing to ap- 
point is subject to review by the Supreme Court. 
Bros. v. Wilkes, 92 N. C. 377. 

Reasonable Ground.—It is sufficient for the appointment 
of a receiver if there is reasonable grounds to believe that 
the judgment debtor has property which ought to be ap- 
plied to the payment of the judgment. Coates Bros. v. 
Wilkes, 92" -N.@2"377° 

Judge to Ascertain if Other Proceedings Pending.—While 
it is the duty of a judge appointing a receiver under this 
section to ascertain if other supplemental proceedings are 
pending against the judgment debtor, and if so, to notify 
the plaintiffs therein of all proceedings before him, yet 
a failure to do so does not require the reversal of an order 
appointing a receiver, where some of the creditors actually 
appear and make themselves parties, and all have an op- 
portunity to interpose before the final distribution of the 
fund. Corbin v. Berry, 83 N. C. 28. 

There Shall Be but One Receiver.—This section prescribes 
that there shall be but one receiver of the property of a 
judgment debtor, to prevent a conflict of authority between 
the courts having a concurrent jurisdiction over the subject. 
Corbin v. Berry, 83 N. C. 28, 31. : 

Consolidation of Several Proceedings.—Where several sup- 
plemental proceedings are pending, and the same property 
is sought to be subjected, or where, in either of such pro- 
ceedings, a receiver is appointed of property which is the 
subject of the other proceedings, the court should, in proper 
cases, order that the same be consolidated, preserving the 
priorities acquired by the superior diligence of the various 
litigants. Monroe Bros. & Co. v. Lewald, 107 N. CG 655, 
Eo Wow Bae 287. 

Cited in Nobles vy. Roberson, 212 N. C. 334, 193 S. EF. 420. 


§ 1-364. Filing and record of appointment; prop- 
erty vests in receiver—When the court or a judge 
grants an order for the appointment of a receiver 
of the property of the judgment debtor, it shall 
be filed in the office of the clerk of the superior 
court of the county where the judgment roll in 
the action or transcript from justice’s judgment, 
upon which the proceedings are taken, is filed; 


duty of receiver generally, see 


Coates 
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and the clerk shall record the order in a book to 
be kept for that purpose in his office, to be called 
Book of Orders Appointing Receivers of Judg- 
ment Debtors, and shall note the time of its filing 
therein. A certified copy of the order shall be 
delivered to the receiver named therein, and he is 
vested with the property and effects of the judg- 
ment debtor from the time of the service of the 
restraining order, if such restraining order has 
been made, and if not, from the time of the filing 
and recording of the order for the appointment 
of a receiver. The receiver of the judgment 
debtor is subject to the direction and control of 
the court in which the judgment was obtained 
upon which the proceedings are founded. (Rev., 
S680 1 Code. ws 4953 ©) CopP ens mee i0cme SO =ilen Cs 
PED re eee veds)) 


When Property Vests in Receiver.—The receiver, by 
virtue of his appointment, becomes the legal assignee of the 
judgment, and is vested with the property therein. Turner 
v. Holden, 94 N. C. 70, 71. 

The general principles of law applicable to receivers apply 
to those appointed in supplemental proceedings. It is the 
duty of such receivers to take possession of the property of 
the debtor at once, and to bring actions to recover any 
property belonging to him which may be in the hands of 
third persons. Coates Bros. v. Wilkes, 92 N. C. 377. 

In proceedings supplementary to execution if the debtor 
dies before the appointment of a receiver, or before the 
order of such appointment is filed in the office of the 
clerk of the superior court, the property and effects of such 
judgment debtor do not vest in the receiver. Rankin v. 
Minor, 72 N. C. 424. 

Remedy of Debtor When Receiver Is Negligent.—If the 
receiver is negligent in the performance of his duty, the 
remedy of the judgment debtor might be in the removal of 
the receiver and appointment of a successor, or in seeking 
compensation in damages for the losses due to such 
negligence, and, if necessary, upon his bond to secure a 
faithful discharge of duty, he cannot interfere with the 
receiver’s collection and control of the property. ‘Turner v. 
Holden, 94 N. C. 70, 72. 

Receiver Is under Direction of Court.—A receiver may be 
appointed who is invested with all the property and effects 
of the debtor, and may collect, preserve, and pay out the 
property and estate of the debtor, or their proceeds, under 


the direction of the court. Rand v. Rand, 78 N. C. 12, 16. 
While the court may exercise very great control over 
the receiver, and may direct, in appropriate cases, that 


he shall or shall not do particular things, yet, ordinarily, 
when he is invested with full power as a receiver, he 
will have authority to bring appropriate, necessary actions 
without special leave or direction of the court. Weill v. 
[Ghat IaNas deyeballenei (fey UN TOS aly Gi GM ahi S, 1Dh Bere 

A receiver, in supplemental proceedings, may bring ac- 
tions to recover the judgment debtor’s property without 
special leave or direction of the court. Weill v. First Nat. 
Bank, 106 N. C. 1, 11 S. E. 277. See also Coates Bros. v. 
Wilkes, 92 N. C. 377. 


§ 1-865. Where order of appointment recorded. 
—Before the receiver is vested with any real prop- 
erty of the judgment debtor, a certified copy of 
the order of appointment must be filed and re- 
corded on the execution docket, in the office of 
the clerk of the superior court of the county in 
which any real estate of the judgment debtor is 
situated, and also in the office of the clerk of the 
superior court of the county in which the debtor 
resides. (Revi, §. 681; Code, s. 496: C, C.-P; s. 
270; C. S. 724.) 

Death of Judgment Debtor before Order Filed.— When 
the judgment debtor dies before the filing in the clerk’s 
office of an order appointing a receiver, the judgment 
creditor has no lien on his property as against the admin- 
istrator of the debtor. Rankin v. Minor, 72 N. C. 424, cited 


in note in 3°. Re vA., Nearsadoce 
Cited in Nobles v. Roberson, 212 N. C. 334, 193 S. E. 42). 


§ 1-366. Receiver to sue debtors of judgment 
debtor.—I{ it appears that a person or corporaticn 
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alleged to have property of the judgment debtor, 
or indebted to him, claims an interest in the prop- 
erty adverse to him, or denies the debt, such in- 
terest or debt is recoverable only in an action 
against such person or corporation by the re- 
ceiver; but the court or judge may, by order, for- 
bid a transfer or other disposition of such prop- 
erty or interest till a sufficient opportunity is 
given to the receiver to commence and prose- 
cute the action to judgment and execution, but 
such order may at any time be modified or dis- 
solved by the court or judge having jurisdiction 
on ,such security, as ihe ‘directs, o( Rey sa. 632; 
Code, s. 497; C. C. P., s. 271; 1870-1, c. 245; C. S. 
725.) 


Cross Reference.—As to execution against debts due cor- 
porate defendants, see § 55-143. 

Court May Restrain Transfer of Property.—Under this 
section when it is found that a third person, not a party to 
the action, claims an interest in the property, or denies 
the debt, which is sought by the plaintiff to be applied to 
his judgment as belonging to the judgment debtor, the 
court may, by an order in th» cause, restrain the transfer 
of such property till the receiver can bring an action to re- 
cover it, but such is brought fy the receiver as the agent 
of the court. Ross v. Ross, 119 N. C. 109, 112, 25 S. KE. 792. 

Same—Notice Required.—In Coates Bros. v. Wilkes, 94 
N. C. 174, 180, it was said that very clearly this section 
cannot be construed as implying’ that the order forbidding 
“the transfer or other disposition of such property or in- 
terest,’ may be made without notice to the party to be 
affected by it. Such an interpretation would produce an 
effect that would contravene natural justice, as well as 
fundamental right. In some way, the person to be affected 
adversely by an order or judgment of the court, must have 
notice of the proceedings against him, so that he can ap- 
pear, and be heard in his own behalf. This section must 
be taken and construed in connection with section 1-351, 
which provides that ‘‘the court or judge, may by an order, 
require such person or corporation, or any officer or mem- 
ber, thereof, to appear at a time and place, and answer 
concerning’ the property or debt alleged to belong to the 
judgment debtor. It moreover gives to the court or judge, 
authority in its or his discretion, to require the notice of 
such order to be given in “‘such manner as may seem to 
him or it to be proper.” Notice must be given, not nec- 
essarily by summons, but as the court or judge may direct, 
and when the party is before the court to answer as re- 
quired, the order forbidding ‘‘a transfer or other disposition 
of such property or interest,’’ may be made. Thus two 
sections of the same statute may operate consistently and 
without working injustice. 

Third Parties May Interplead.—In supplemental proceed- 
ings it was adjudged that the fund in question belonged to 
the judgment debtor, and an order made that the fund be 
paid into court. Afterwards, upon claim made by another, 
the clerk refused to pay the money to him, and appointed 
a receiver, who brought action against the judgment debtor 
to try the question of title to the fund. Held, that defend- 
ants, claimants to the fund, should have been allowed to 
interplead in the supplementary proceedings. Wilson v. 
Chichester, 107 N. C. 386, 12 S. E. 139. 

Fraudulent Transactions of Debtor Set Aside.—A receiver 
is not the representative of the debtor alone, and can main- 
tain an action to set aside fraudulent transactions of such 
debtor. Pender v. Mallett, 123 N. C. 57, 31 S. E. 351. 


§ 1-367. Reference.—The court or judge may, in 
his discretion, order a reference to a referee 
agreed upon by the parties, or appointed by him, 
to report the evidence or the facts. The appoint- 
ment of the referee may be made in the first order 
or at any time. (Rev., s. 683; Code, s. 498; C. C. 
RAwsaweties CS S7268) 

Cross References.—As to examination before referee, see 
sec. 1-356; as to referees generally, see secs. 1-190 to 1-195; 
as to disobedience of orders of referee, see sec. 1-368, and 
annotations thereto. 

Definition.—A reference has been defined as the act of 
sending any matter by a court of chancery, or one exercising 
equitable powers, to a master or other officer, in order 


that he may ascertain facts and report to the court. 2 
Bouv. Law Dict., title Reference. 
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What Law Governs.—The general rule that whatever con- 
stitutes part of the procedure is determined by the law of 
the forum, applies to references, and the validity of a ref- 
erence, and the proceedings and judgment upon it must be 
tested by the laws of the forum. Alexandria v. Swann, 5 
How. 83, 12 L. Ed. 60. 


The practice of referring pending actions under a rule of 
court, by consent of parties was well known at common 
law, and the report of the referees appointed, when reg- 
ularly made to the court pursuant to the rule of reference, 
and duly accepted, is now universally regarded in the state 
courts as the proper foundation of judgment. Such refer- 
ences are proper in federal as well as state courts. Chicago, 
Pre Care va Olatin 175 (Up or csceea0 On Cte 924, 344 1), 
Ed. 1099. 

The evidence taken before a referee must accompany his 
report if there are any exceptions to which it is applicable, 
or perhaps any adverse rulings made in the progress of 
the inquiry which the evidence would tend to elucidate or 
explain. Vestal v. Sloan, 83 N. C. 555, 556. 


§ 1-368. Disobedience of orders punished as for 
contempt.—Any person, party or witness, who 
disobeys an order of the court or judge or referee, 
duly served, may be punished by the judge as 
for a contempt. In all cases of commitment under 
this article the person committed may, in case 
of inability to perform the act required, or to 
endure the imprisonment, be discharged from 
imprisonment by the judge committing him, or 
the judge having jurisdiction, on such terms as 
are justort Reve sa Ob4suCoue, s-2 500;.C, C. P,,'s. 
274° 1869-70, co 79, §. 33 CoS. 727.) 


Cross Reference.—As 
to 5-9. 

Court May Enforce Its Lawful Orders.—It is an essential 
attribute of a court to enforce by proper process its lawful 
orders, and without this its essential functions would be 
paralyzed or destroyed. LaFontaine v. Southern Under- 
writers, 83 N. C. 132, 133, 137; Pain v. Pain, 80 N. C. 322. 


As to whether the violation of a void order of a court 
constitutes contempt, see note in 12 N. C. Law Rev. 260. 


Contempt of Referee Punished by Court.—When, in the 
course of proceedings supplementary to the execution, a 
witness is examined by a referee, a contempt, in refusing 
to answer the questions, must be punished by the court 
making the reference. LaFontaine v. Southern Under- 
Writers, scou N.C. 1327135. 


Judge Passes on Inability to Comply.—Where a party to 
an action, having been directed to perform an order of 
the court, otherwise to be in contempt, applied, after notice, 
to have the order discharged, and offered to produce affi- 
davits showing his inability to comply with the order, it 
was the duty of the judge to hear and pass on the affi- 
davits. Childs v. Wiseman, 119 N. C. 497, 26 S. E. 126, 


to contempt generally, see §§ 5-1 


SUBCHAPTER XI. HOMESTEAD AND 
EXEMPTIONS. 


Art. 32. Property Exempt from Execution. 


§ 1-369. Property exempted. — The homestead 
and personal property exemptions as defined and 
declared by the article of the state constitution 
entitled Homesteads and Exemptions are exempt 
from sale under execution and other final process, 
as provided in the state constitution: Provided, 
the allotment of the homestead shall, as to all 
property therein embraced, suspend the running 
of the statute of limitations on all judgments 
against the homesteader during the continuance of 
the homestead. (Rev., s. 685; Code, s. 501; 1885, 
iC) 359° 1887. et 1 foun, Cc, 300; LOOT TG. Ole ein. 
c. 956°. B.. C4 Cid oe. 2 1848, 1c. 88; RQ Coaeees, 
s. 8; 1844, c. 32; 1846, c. 53: 1848, c, 38, s. 2; 1866- 
Me. Ol s: Tse eon. C5, 728) 

I. In General. 


A. Nature of Homestead. 
B. Nature and Duration of Exemptions. 
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II. Constitutional Provisions and Purpose. 
A. In General. 
B. Who Entitled to Homestead and Exemptions. 
C. Homestead in Land Only. 

III. Judgments and Liens. 


Cross References. 

As to conveyance of homestead, see sec. 1-370 and anno- 
tations thereto. See also, N. C. Constitution, Art. X, §§ 
1, 2, 3, 4, 5 and 8 

I. IN GENERAL. 


Editor’s Note.—In Poe vy. Hardie, 65 N. C. 447, the home- 
stead has been called a “determinable fee,’ and in Little- 
john v. Egerton, 77 N. C. 379, it is spoken of as “‘a quality 
annexed to land whereby the estate is exempted from sale 
under execution”. ‘These inadvertent expressions, as to the 
effect produced upon the debtor’s estate in the exempt land, 
have led to serious difficulties in interpreting the beneticent 
provisions of the constitution and subsidiary statutes in 
securing a home to the debtor and his family, without trench- 
ing needlessly upon the rights 2f creditors. 

The correct view is expressed by Bynum, J., in Bank v. 
Green, 78 N. C. 247, 252: “Their legal effect is simply to 
protect the occupant in the enjoyment of the land, set apart 
as a homestead, unmolested by his creditors’. No new 
estate is conferred upon the owner, and no limitation is 
imposed upon his old estate. It is obvious that it would be 
more correct to say that there is conferred upon him a de- 
terminable exemption from the payment of his debts in re- 
spect to the particular property allotted to him. It cannot 
be contended that the assignment is in any sense a con- 
veyance of land, nor does it profess to pass title. It only 
serves to indicate where the homestead is and whether there 
is any excess subject to levy and sale to pay judgment 
creditors, See Keener v. Goodson, 89 N. C. 273; Mebane 
v. Layton, 89 N. C. 396; Markham vy. Hicks, 90 N. C. 204. 

Favored by Law.—The law favors the homestead. Every 
safeguard is given the homesteader and the courts have 
carefully protected his rights as guaranteed by the Consti- 
tution. Cheek v. Walden, 195 N. C. 752, 754, 143 S. E. 465. 

Estoppel to Claim.—Under certain circumstances the 
homesteader is estopped from claiming the homestead ex- 
emption. Cheek v. Walden, 195 N. C. 752, 755, 143 S. E. 
465, citing Caudle v. Morris, 160 N. C. 168, 76 S. E. 17; 
Simmons v. McCullin, 163 N. C. 409, 412, 79 S. E. 
625; Duplin County v. Harrell, 195 N. C. 445, 142 S. E. 481. 

Equity of Redemption.—It is well settled that the home- 
stead may be allotted in an equity of redemption. Cheek 
v. Walden, 195 N. C. 752, 754, 143 S. E. 465. Citing Cheat- 
ham v. Jones, 68 N. C. 153; Gaster v. Hardee, 75 N. C. 
460; Burton v. Spiers, 87 N. C. 87; Hinson v. Adrian, 92 
N. C. 122; Thurber v. LaRoque, 105 N. C. 301; Montague 
Ven Batlcml om eto 2co, 2405, B65) Duplin Co. vy. Harrell, 
195 N. C. 445, 142 S. E. 481. 


A. Nature of Homestead. 


Exceptions to Homestead Exemption.—A homestead is ex- 
empt from sale under execution, except (1) for taxes; (2) for 
obligations contracted in the purchase of the premises; (3) 
for mechanics and laborer’s lien; (4) for debts contracted 
prior to the constitution. Mebane v. Layton, 89 N. C. 396; 
Cumming v. Bloodworth, 87 N. C. 83, 85. 

Definition of a Homestead.—In Hager y. Nixon, 69 N. C. 
108, 110, it is said: “‘No precise definition of a homestead is 
given in the constitution, and it would only mislead us if we 
should look into dictionaries or the laws of other states 
and take the definitions there given as fixing the meaning 
of the word as given in our laws. We must look to our 
own legislation alone to ascertain what it is.’’ 

Same—Not an Estate.—A homestead is not an estate at 
all, but merely an exemption. Candle v. Morris, 160 N. 
C168 76-9. 5. 173 Chadbourn Sash, etc., Co. “v,. Parker, 
153 N. C. 130, 69 S. E. 1; Thomas v. Fulford, 117 N. C. 667, 
23 S. E. 635; Jones v. Britton, 102 N. C. 166,9 S. E. 554. 
See also, Hicks v. Wooten, 175 N. C, 597, 96 S. E. 107. 

In, Bhomas v..Pulford.. 117 N, (C,.667, 671,-23.S. I: 635, it 
was said: ‘In some of the earlier decisions it is treated 
as an estate and called a determinable fee, but this doctrine 
has long since been abandoned and we have numerous 
decisions that hold the homestead is not an estate, but an 
exemption only. 

Same—Not Color of Title—The assignment of a home- 
stead does not constitute color of title. Keener v. Goad- 
son, 89 (N.C, 273, . 277. 

Time of Application——The ‘‘poor debtor” is in time if he 
makes his application and procures the assignment to be 
made at any time before the property is changed and con- 
verted by a sale. State v. Floyd, 33 N. C. 496, 498. 

Assignment by Sheriff Not Needed to Vest Right.—The 
action of a sheriff in assigning a homestead by metes 
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and bounds is not needed to any extent to vest the right, 
but merely to find the quantum so as to enable him to as- 
certain the excess, if any. Gheen v. Summey, 80 N. C. 188. 
See also, Littlejohn v. Egerton, 77 N. C. 379, 380. 

Sale by Homesteader of Estate in Reversion.—A sale by 
the owner of a homestead of his estate in reversion stands 
as at common law, and the owner has full power to sell 
it, or to mortgage it if he desires to raise money on the 
credit of it. Jenkins v. Bobbitt, 77 N. C. 385, 387. 


B. Nature and Duration of Exemptions. 


Effect of Exemption Laws.—Exemption laws have no ex- 
traterritorial force or effect. Goodwin v. Claytor, 137 N. 
C. 225, 49 S. EB. 173; Sexton v. Phoenix Ins. Co., 132 N. C. 
1 43S. .4/9%) Balk vy, Harris, 122.N. (C64, c0eoreemclor 

The exemption laws of this state protect the property of 
a debtor in this state from exemptions issuing from the 
courts of this state, and (by congressional action) from the 
courts of the United States. Balk v. Harris, supra. 

Exemptions relate only to the remedy, and the right to 
an exemption is subject to the law of the forum. Goodwin 
vy. Claytor, 137 N. C. 225, 49 S. E. 173; Sexton vy. Phoenix 
Ineo. sen Noe Galea S) POR as a 

Same—Remedial in Nature.—Exemption laws are remedial 
in their nature and should always receive a liberal construc- 
tion. Goodwin v. Claytor, 137 N. C. 225, 236, 49 S. E. 173. 

Same—Exchange of Exempt Goods.—If an article of prop- 
erty, which has been exempt from execution, is exchanged 
for another article, the one received in exchange is not 
exempt. Lloyd v. Durham, 60 N. C. 282, 283. 

Presumption in Favor of Exemption. — There is a pre- 
sumption of fact in favor of the exemption, and the creditor 
who seeks to subject the homestead to the payment of his 
debt, must bring himself within one of the exceptions by 
proper averment and proof. Mebane v. Layton, 89 N. C. 396. 

Duration of Exemption.—The personal property exemption 
exists only during the life of the homesteader. Smith v. 
McDonald, 95 N. C. 163; Johnson vy. Cross, 66 N. C. 167. 

How Choses in Action Made Available.-—Except in case 
of attachment proceedings wherein provision is made for 
exceptional and urgent cases, choses in action can only be 
made available to the creditor by civil action in the nature 
of an equitable fi. fa. or by the statutory method of sup- 
plemental proceedings, both of which remedies in proper in- 
stances are here still -open to claimants. McIntosh 
Grocery Co. v. Newman, 184 N. C. 370, 373, 114 S. E. 535; 
Boseman v. McGill, 184 N. C. 215, 114 S. E. 10. 


II. CONSTITUTIONAL PROVISIONS AND PURPOSE. 


A. In General. 


Favored by Constitution—The homestead interest is 
favored by the Constitution. Leak v. Gay, 107 N. C. 468, 
IZA Si 312) 

Purpose of Homestead Provisions.—_The framers of the 
Constitution meant exactly what they said and ordained, 
that a certain part of the real property of the debtor should 
be set apart for his use and occupation, where he might 
dwell with his family in peace and contentment without 
any creditors to molest or make him afraid, so long as he 
might live, and to extend the benefit of the exemption to 
tl: wife during her life, if there should be no children of 
the marriage, and if there were children then during the 
minority of the children or any one of them. ‘The leading 
idea, if not the only one, was to create an exemption and 
not an estate, and an exemption for a limited period only, 
leaving the estate which the debtor already had in the 
land unimpaired. Joyner v. Sugg, 132 N. C. 580, 583, 44 
Sn Bs Wee: 

The homestead law is a beneficent provision for the pro- 
tection of a wife and children against the neglect and im- 
providence of the father and husband. Hughes v. Hodges, 
1027 pe Cee cO Oe orks, 37? 


Pre-existing Debt.—The second section of Article X of the 
Constitution, of 1868, which exempts from execution real 
property of a resident debtor not exceeding in value one 
thousand dollars, was declared void as to pre-existing debts, 
being in contravention of Article I, sec. 10 of the Federal 
Constitution. Edwards v. Kearzey, 96 U. S. 595, reversing 
Edwards v. Kearsey, 74 N. C. 241. For the law govern- 
ing cases which arose subsequent to this one concerning 
pre-existing debts, see Earle v. Hardie, 80 N. C. 177; 
Richardson v. Wicker, 80 N. C. 172, 173; Gamble v. Rhyne, 
SON, Cx 183; 


Where a homestead is sold to satisfy a debt created be- 
fore the ratification of the Constitution of 1868, one thou- 
sand dollars of the proceeds of sale, if that sum is left 
after paying the old debt, will be treated as the homestead. 
Leak. v.. Gay, .107 “Ni (Cly 468) 1205S) Bawst2. 

Homestead is Vested Right.—The homestead right is a 
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right vested by the Constitution, and cannot be destroyed 
by any irregularity in the proceedings for its allotment, 
Formeyduval v. Rockwell, 117 N. C. 320, 23 S. EB. 488. 


B. Who Entitled to Homestead and Exemptions. 


Only Residents Entitled to Homestead and Exemptions.— 
The homestead and _ personal property exemptions can be 
claimed only by residents of this state. Goodwin v. Clayter, 
137 N. C. 225, 49 S. E. 173; Jones v. Alsbrook, 115 N. C. 46, 
AN eSmty 170: 

Same—Constitutional Purpose.—The right of homestead 
provided and secured by the Constitution (Art. X, sections 
2, 5, 8), is incident to residence in this state. Only residents 
have and are entitled to such right. A non-resident has 
no such right, although he may be the owner of real prop- 
erty situated in the state. The terms of the Constitution 
do not embrace him, and moreover, the plain purpose is to 
exempt the homes of those who have or can acquire them 
“from sale under execution or other final process cbtained 
on any debt.” He has no home within the state for him- 
self or his family, and the reason for the exemption as to 
Set not exist. Baker v. Legget, 98 N. C. 304, 305, 4 
_Residents Defined.—The leading purpose of the Constitu- 
tion, Article X, secs. 1, 2, 3, 8, is to secure the homestead 
to the debtor and his family and the term “resident” therein 
should be so construed as to accomplish that purpose, un- 
less there should be found some positive or necessary and 
reasonable rule of law to the contrary. Chitty v. Chitty 
118 N. C. 647, 649, 24 S, E. 517. , 

The words “a resident of this state,” employed in the 
Constitution, Art. X, Sec. 2, in respect to homesteads, have 
a more restricted meaning than that usually given to 
domicile. Lee v. Mosely, 101 N. C. SLI 7S ee 

The residence must be actual, and not constructive. 
Munds y. Cassidy, 98 N. C. 558, 4S. E, ALR ab he 

Same—Forfeiture of Right. — If the person claiming a 
homestead voluntarily removes from the state, with a pur- 
pose to make his home elsewhere, he forfeits his right in 
this respect. Finley v. Saunders, 98 N. C. 462, 4S. E. 516, 

Where a debtor ceased to be a resident of the state be- 
fore his property became applicable to a creditor’s claim 
the general exemption laws of the state do not operate in 
his favor. Wierse v. Thomas, 145 N. C 261, 59 S. EB. 58. 
15 IL. R. A. (N. S.) 1008, 

A resident, after executing a deed of trust of his property 
with a recital reserving his personal. property exemptions, 
and after assigning his exemptions so reserved, became i 
nonresident without having his exemptions allotted to him. 
Neither thé assignee nor the attaching creditors could get 
the benefit of the exemptions. Latta v. Bell, 122 N.C. 639 
30 S. E. 15. See also, Norman vy. Craft, 909 N. G 211. 3 

Right Not Destroyed by Fraud.—When the owner of lands 
has had his deed thereto to his wife set aside by his credi- 
tors as fraud upon them, and has continued in the occupa- 
tion of the lands, he is still entitled to his homestead in- 
terest therein. Rose v. Bryan, 157 N. C. 173, 72S E. 9603 
Rankin v. Shaw, 94 N. C. 405, 407. win 

When Wife and Children Succeed to Homestead.—The 
wife and children only succeed to the homestead in the 
event of the death of the father or husband. They are not 
entitled to it after his removal from the state, though they 
may remain. Finley v. Saunders, 98 N. C. 462, 4S. E. 516. 

A widow is not entitled to a homestead in the lands of 
her husband if he die leaving children—minors or adults 
Wharton v. Leggett, 80 N. C. 169, 171. See also Hager as 
Nixon, 69 N. C. 108, 113. But see later case under “Purpose 
Ree mee Provisions,” supra. 

en Dower Right Paramount to Homestead i — 
Watts v. Leggett, 66 N. C. 197 Pearson, C. J., ee ee 
the court, said: “If the homestead had been laid off in 
the lifetime of the husband, at his death the dower of the 
wife would have been assigned so as to include the dwelling 
house in which the husband had usually resided and build- 
ings used therewith. Thus the dower would be assigned 
so as to include the homestead or a part thereof, and the 
right of dower having attached at the time of ner e 
would have been paramount, and the right of the children 
to enjoy the homestead during the minority of any one of 
them must have been taken subject to this paramount right 
of dower, the effect being to postpone the enjoyment of ae 
children as to so much of the homestead as is covered b 
the dower, until the death of the widow, leaving them Me 
course, to the present enjoyment of such part of the heinas 
stead and land appertaining thereto as is not covered b 
the dower.” See also, Gregory y. Ellis, 86 N. C. 579 583. 

Reversionary Interest.—The reversionary interest in ™ 
homestead cannot be sold by an administrator in a petition 
to make real estate assets during the minority of one of 
the children of the intestate. Hinsdale vy. Williams, 75 N 
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C. 430. See also, Mebane v. Layton, 89 N. C. 396, 400; Maynard 
v. Moore, 76 N. C. 158, 162; Barnes v. Cherry, 190 Neu, 
G7ee lah. we Olle 

Collateral Attack—The allotment of a homestead to one 
having no right thereto is void, and may be attacked col- 
laterally. Williams v. Whitaker, 110 DMCs 30d. 14S Se Es. 
24, 
$ But the allotment cannot be attacked collaterally by the 
judgment debtor or anyone claiming under him. Formey- 
duval v. Rockwell, 117 N. C. 320, 23 S. E. 488. . 
Mortgage or Deed of Trust Paramount.—As against a 
mortgage or deed of trust, the grantor has no right of 
tomestead. Roper v. National Fire Ins. Com i6ta Nec, 
151, 76 S. E. 869. ; 
Adverse Possession under Sheriff’s Deed.—Where there is 
an actual adverse possession under a sheriff’s deed, the Su- 
preme Court, in order to give full effect to the constitutional 
provision, will remand the case to the end that the superior 
court may have the homestead laid off, Littlejohn v. 
Egerton, 77 N. C. 379. 


C. Homestead in Land Only. 


Not Applicable to Proceeds of Sale.—The law confers a 
‘homestead right only in land, and not in the proceeds of 
the sale of land. Utley v. Jones, 92 N. C. 261. 

Where a homestead is sold, the proceeds lose the quality 
of homestead exemptions, and become subject to the per- 
sonal property exemption. Lane v. Richardson, 104 ie; 
642, 10 S. EB. 189. 

Lands Subject to Homestead Right.—To claim a home- 
stead in land it must be owned and occupied by and al- 
lotted to the claimant at the time of the issuance of the 
execution; and the vendee of a judgment debtor cannot claim 
and have laid off a homestead in the lands conveyed as 
against a levy by the sheriff thereon under a judgment had 
against the vendor prior to his deed. Chadbourn Sash etc., 
‘Co. v. Parker, 153 N. C. 130, 131, 69 S. E. 1. 

The owner of land is not restricted to the tract of land 
on which he resides. Mayho v. Cotton, 69 N. C, 289. 

Reservation of Right.—A reservation of an indefinite right 
of homestead in land from a conveyance thereof is valid. 
Kirkwood v. Peden, 173 N. C. 460, 92 S. E. 264. 


lll. JUDGMENTS AND LIENS—SUSPENSION OF 
LIMITATIONS. 


Limitations.—The running of the statute of limitations on 
a judgment is not suspended until there has been an actual 
allotment of a homestead. Farrar v. Harper, 133 N. C. 71, 


45 S. EB. 510. See also, Cleve v. Adams, 222 N. Cr2ite2 
SR. (2d), 567, 
Same—As to Judgments.—When the judgment debtor’s 


homestead is allotted, the allotment, as to ,all property 
therein embraced, suspends the running of the statute of 
limitations on all judrments against the homesteader during 
the continuance of the homestead. Barnes v. Cherry, 190 
N. C. 772, 774, 130 S. E. 611; Formeyduval vy. Rockwell, 117 
Newest 320 6625, 25. 2, 488. 

Same—Judgments Docketed.—The statute of limitations 
does not run against a debt of a homesteader during the 
existence of his interest in the homestead, provided it has 
been actually laid off; and then only as to debts affected 
‘by the allotment, that is, judgments docketed in the county 
where the land is situated and solely with reference to the 


lien of such judgments upon the reversionary interest. 
Morton v. Barber, 90 N. C. 399; McDonald vy. Dickson, 
*g5 N. C. 248. 


In Cotten v. McClenahan, 85 N. C. 254, 258, it was said: 
“There is no stay to the statute until there has been an al- 
lotment of the homestead, and then only to the enforce- 
ment of the liens of docketed judgments upon the interest 
in reversion. As to all other debts and for all other pur- 
poses the statute runs.” Quoted in Kirkwood v. Peden, 173 
N. C. 460, 465, 92 S. E. 264. 

The laying off of a homestead under a docketed judgment 
suspends the statute of limitations during the continuance 
of the homestead, and when it has been laid off since the 
enactment of the statute it is taken by the homesteader sub- 
ject to its provisions, and upon conveyance thereof is subject 
to execution under the judgment. Watters v. Hedgpeth, 
172. Ne. C.310, 90 Se . 3t4. 

In Davenport v. Fleming, 154 N. C. 291, 294, 70 S. E. 
472, it was said: “It follows that when the ownership of 
a tract of land and any and all interests therein, except 
the homestead interest, has been passed from the debtor by 
valid conveyance, and such homestead interest determines 
‘by the death of the parties entitled, or by any of the rec- 
ognized methods of abandonment, it does so in favor of 
the grantee in such conveyance, and where such conveyance 
thas become effective before a judgment is docketed, there 
is no estate in the debtor to which a judgment lien could 
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attach and no interest of the judgment creditor in the 
property that would call for or permit the interference of a 


court in his behalf by injunction or otherwise.’”? Quoted, 
approved, and followed in Kirkwood vy. Peden, 173 N. C, 
460, 463, 92 S. E. 264. 

Same—Ten Year Limitation.—Under a _ statute limiting 


the life of the docketed judgment to ten years, a lien of 
such judgment is not prolonged by the allotment and re- 
cording of the homestead to the debtor after the expira- 
tion of ten years, though the judgment was kept revived. 
Wilson v. Beaufort County Iumber Co., 131 N. C. 163, 42 
S. EB. 565: 

The Judgment Lien.—The Acts of 1885, ch. 359, restored 
the lien of a docketed judgment upon land set apart as a 
homestead. Rankin v. Shaw, 94 N. C. 405, 408. 

In Jones v. Britton, 102 N. C. 166, 168, 9 S. E. 554, it was 
said: ‘The condition and measure of the state of the owner 
of the homestead in the land is not changed by, or because 
of, the homestead—the estate, unchanged, continues—and 
the restriction, the limitation that distinguishes the home- 
stead, is upon the right of the judgment creditor to have tha 
land sold by execution or other proper final process to sat- 
isfy his docketed judgment, which constitutes his lien upon 
the land.” 

This lien is not meaningless and nugatory; it implies 
that the creditor shall have the property devoted to the 
satisfaction of his judgment debt, as far as may be neces- 
sary, when and as soon as the exemption of it from sale shall 
be over. The law is true and sincere; it does not thus 
create and allow a lien in favor of the creditor, and leave the 
owner of the homestead at liberty to destroy the property, 
and thus render such lien worthless. He is allowed to live 
upon and use it, but not destroy or impair the substance 
of it, as against the creditor having a lien. Jones v. Britton, 
102° Ne’ G) 166,170, 9S. FE. 554. 

Under this section a docketed judgment has a lien upon 
the homestead even after it has been set apart. Summers 
Hidws Co. ov. Jones, 222 N. C.. 530, 533, 2345S. Ee 2d) 383: 

Lien by Attachment.—The lien of an attachment levied 
upon land of a non-resident debtor is paramount to the right 
of a homestead therein acquired by the debtor by becoming 
a citizen of the State prior to the rendition of judgment in 
the action. Watkins v. Overby, 83 N. C. 165. 

Merger of Judgments.—Where a judgment creditor sues 
on his judgment constituting a lien on the homestead of 
the debtor and obtains a new judgment, the first judgment 
is not merged in the second. Springs v. Pharr, 131 N. C. 
191, 42 S. E. 590, 92 Am. St. Rep. 775. 

Judgments Obtained Prior to 1868.—A judgment cbtained 
on an obligation incurred prior to the Constitution of 1868, 
could have been enforced on the lands of the judgment 
debtor, notwithstanding the allotment thereof as a home- 
stead under another judgment, and is barred by the ten- 
year statute of limitations. Blow v. Harding, 161 N. C. 375, 
Th aoa tin 340s 

As against the liens of judgment creditors, a mortgagor 
of lands is entitled to his homestead exemption in his equity 
of redemption and an injunction will lie against the sale 
of the property under execution when his homestead has 
not been allotted. Cheek v. Walden, 195 N. C. 752, 143 S. 
E. 465. 


§ 1-370. Conveyed homestead not exempt.—The 
allotted homestead is exempt from levy so long as 
owned and occupied by the homesteader or by any 
one for him, but when conveyed by him in the 
mode authorized by the constitution, article ten, 
section eight, the exemption ceases as to liens 
attaching prior to the conveyance. The home- 
steader who has conveyed his allotted homestead 
may have another allotted, and as often as is 


necessary. This section shall not have any re- 
troactive effect. (Rev., s. 686; 1905, c. 111; C. S. 
729.) 


Construction of Constitution.—This section is in accord- 
ance with the views of the court, and expresses the proper 
construction of the Constitution, Article X, sec. 2, Chadbourn 
Sash, ¢tc.,: Co. ve Parker, 153) N» C. 130; 69°S. Ed, 

This section seems to deal with “allotted homesteads.” 
See Chadbourn Sash, etc., Co. v. Parker, 153 N. C. 130, 
69 S. E. 1; Cheek v. Walden, 195 N. C. 752, 143 S. E. 465; 
Duplin County v. Harrell, 195 N. C. 445, 142 S. E. 481; 
Equitable Life Assur. Soc. v. Russos, 210 N. C. 121, 124, 
185.5... Bac 632. 

Conveyance of Homestead.—The homestead 


; exemption 
ceases upon its conveyance by the homesteader. 


Crouch y. 
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Crouch, 160 N. C. 447, 449, 76 S. E. 482; Candle v. Morris, 160 
Ns G.4168 9173 ,076.1S.. Ratz 

Same—Examination of Wife.—Where a homesteader seeks 
to convey his homestead, joinder and privy examination of 
the wife is necessary only when the homestead has been 
allotted. Dalrymple v. Cole, 170 N. C. 102, 104, 86 S. KE. 988; 
Mayho v. Cotton, 69 N. C. 289, 292; Hager v. Nixon, 69 N. 
C. 108. 

Same—By Mortgage.—The conveyance of an_ allotted 
homestead by mortgage does not destroy the exemption 
or revive the right to issue execution on an outstanding 


and unsatisfied judgment; and a homestead may be al- 
lotted in mortgaged land. Cleve v. Adams, 222 N. C. 211, 
22) (Sa, Head) e567. 


Section Not Retroactive.—By its express terms this sec- 
tion does not have a retroactive effect, and has no appli- 
cation to homesteads allotted prior to 1905. Watters v. 


Hedgpeth, 172 N. C. 310, 909 S. E. 314. 
Under the section a vendee cannot acquire title under 
color until seven years adverse possession since 1905. 


Crouch v. Crouch, 160 N. C. 447, 449, 76 S. E. 482. 

Cited in Farris v. Hendricks, 196 N. C. 439, 442, 146 S. 
E. 77; Duplin County v. Harrell, 195 N. C. 445, 142 S. E. 
481; Cheek v. Walden, 195 N. C. 752, 754, 143 S. E. 465. 


§ 1-371. Sheriff to summon and swear apprais- 
ers.— Before levying upon the real estate of any 
resident of this state who is entitled to a home- 
stead under this article, and the constitution of 
this state, the sheriff [or a deputy sheriff desig- 
nated by the sheriff, and who shall be twenty-one 
years of age or over], or other officer charged with 
the levy shall summon three discreet persons 
qualified to act as jurors, to whom he shall ad- 
minister the following oath: “I, A. B., do solemnly 
swear (or affirm) that I have no interest in the 
homestead exemption of C. D., and that I will 
faithfully perform the duties of appraiser (or as- 
sessor, as the case may be), in valuing and laying 
off the same. So help me, God.” In cases where 
he deems it necessary he may summon the county 
surveyor or some other competent surveyor to 
assist in laying off the homestead by metes and 
bounds. The portions of this section in brackets 
shall apply to the following counties only: Guil- 
ford, Mecklenburg, Ashe, Jackson, Alamance, 
Martin, Brunswick, Davidson, Sampson, Davie, 
Randolph, Lenoir, Durham, Wilson, Cumberland, 
Scotland, New Hanover, Vance, Rowan, Hender- 
son, Cabarrus, Pitt, Rockingham, Chowan, Gates, 
Perquimans, Pasquotank, Camden, Currituck, 
Hertford, Edgecombe, Harnett, Forsyth, Iredell, 
Lincoln, Bertie, Caldwell, Wayne, Halifax, Bun- 
combe, Johnston, Moore, Duplin, Graham, Mar- 
tin, Onslow. (Rev., s. 687; Code, s. 502;) 1893, c. 
OSselsOS-9 1C. 13%,6S. 22 Losi Cos ml OSo me CCumOTa 
ee on a3 0) 

Cross References.—As to the form of a certificate to be 
endorsed on return, see sec. 1-392, No. 4; as to resident 
within the meaning of this section, see annotations under 
sec. 1-369. 

Editor’s Note.—The Act of 1931 inserted the words in 
brackets in this section, and provided that the amendment 
should apply only to certain named counties. They, to- 
gether with counties added by later amendments, are 
enumerated in the last sentence of the section. 

Public Laws 1933, c. 37, made the amendment of 1931 ap- 
plicable in Duplin, Graham and Martin counties, although 
the original act was applicable to Martin. Public Laws 
1933, c. 147, made the amendment of 1931 applicable in On- 
slow county. 

Duty of Officer Mandatory.—This section enjoins upon the 
sheriff the mandatory duty of summoning three discreet 
persons to appraise and allot a homestead to any judgment 
debtor who is entitled to such exemption, before levying 
an execution in his hands upon the land. Neither his igno- 
rance of the rights of a debtor nor his obstinate refusal to 
recognize them will be allowed to defeat the latter’s claim 
to the benefit of a homestead for which the Constitution 
provides, though the presumption of law prevails in favor 
of the legality of his action in selling until a party attack- 
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ing it shows its invalidity because made in disregard of a 
statute enacted to carry into effect the organic law. Dickens 
Va Longe Ligaen Coesit, 316, 17 Ss eed: 
Appraisers—Qualifications.—There is no requirement that 
appraisers in order to allot the homestead shall have the 
qualification of being freeholders, as is the case with extra- 
ordinary or tales jurors, but simply that they shall be 
“qualified to act as jurors,” i. e., as ordinary or regular 
jurors. Hale Bros. v. Whitehead, 115 N. C. 28, 20 S. E. 166. 
Same—Exception.—An exception on the ground of the 
disqualification of an appraiser of a homestead exemption 
should be taken before the appraisers enter upon the dis- 
charge of their official duties. Burton v. Spiers, 87 N. C. 87. 
Same—May Be Appointed by Clerk.—For the allotment of 
a homestead, the court may direct the clerk to appoint three 


commissioners for that purpose. Benton vy. Collins, 125 
INS 1 Ce983,095,..34) Sales 1242: 
Same—Constable May Summons.—A constable; to whom 


an execution from the court of a justice of the peace has 
been delivered, may summons appraisers and administer to 
them the prescribed oaths. McAuley v. Morris, 101 N. C. 
369, 373; 4/95 MEE Seas 

Necessity That Appraisers Be Sworn.—Appraisers ap- 
pointed to lay off a homestead must be sworn; and unless it 
appears that they were sworn the proceedings may be 
treated as a nullity. Smith v. Hunt, 68 N. C. 482. 

Same—Oath Administered by Deputy Sheriff.—That apprais- 
ers laying off a homestead were sworn by a deputy sheriff 
is, at most, an irregularity, and can not be taken advantage 
of in a collateral proceeding if exceptions were not taken 
in apt time. Oates v. Munday, 127 N. C. 439, 37 S. E. 457. 

Cited in Cheek v. Walden, 195 N. C. 752, 754, 143 S. E. 
465. 

§ 1-372. Duty of appraisers; proceedings on re- 
turn.—The appraisers shall value the homestead 
with its dwelling and buildings thereon, and lay 
off to the owner or to any agent or attorney, in 
his behalf, such portion as he selects not exceed- 
ing in value one thousand dollars, and must fix 
and describe the same by metes and bounds. 
They must then make and sign in the presence 
of the officer a return of their proceedings, setting 
forth the property exempted, which shall be re- 
turned by the officer to the clerk of the court for 
the county in which the homestead is situated and 
filed with the judgment roll in the action, and a 
minute of the same entered on the judgment 
docket, and a certified copy thereof under the 
hand of the clerk shall be registered in the office 
of the register of deeds for the county. The offi- 
cer must likewise make a transcript of the return 
over his hand and return it without delay to the 
clerk of the court of the county from whence the 
execution issued, and said clerk must likewise file 
and make minute of the same as above directed. 
In all judicial proceedings the original return or 
a certified copy may be read in evidence. (Rev., 
ss. 688, 689; Code, ss. 503-4; 1868-9, c. 137, ss. 
8-4; 1877, c.. 272: C) S731.) 


Cross References.—As to appeal as to reallotment, see sec. 


1-374. As to reallotment for increase of value, see sec. 
1-373. As to form of appraisers return, see sec. 1-392. As 
to costs of laying off and appraising homestead, see sec. 


6-28. 

Interpretation of Section—The section, prescribing how 
the homestead shall be valued and laid off, is as broad and 
comprehensive in its terms and effect as it can be; properly 
interpreted, there is no exceptive provision in it, by im- 
plication or otherwise, as to any debt or class of debts; it 
allows, and in legal effect requires, that the homestead 
shall be valued and laid off in every case where it may be 
done. Long v. Walker, 105 N. C. 90, 118, 10 S. E. 858. 

Valuation of Land and Buildings.—The section provides 
that “the appraisers shall thereupon proceed to value the 
homestead with its dwellings and buildings thereon, ana 
lay off,” etc. This evidently means that the land and 
buildings there shall be valued together in making up the 
saga te of a thousand dollars. Ray vy. Thornton, 95 N. C, 
S71, SA7: 

Same—Must Not Exceed $1,060.—Where lands belonging 
to a judgment creditor are indivisible, he is not entitled to 
have the whole of it allotted to him as a homestead, if it 
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exceeds one thousand dollars in value. 
95 N. C. 491, 494, 

Where the jury value the tract at $2,000, the land should 
be divided into two parts of equal value, and the home- 
steader will take his choice. Shoaf v. Frost, 123 N. C. 343, 
S44" 31S. dt. 653, 

Same—When Less than $1,000.—An allotment of a home- 
stead to the value of $800, laid off under execution, does 
not render the allotment void, especially when the plaintiff 
in an independent action contesting its validity has in- 
troduced the former record containing the proceedings for 
laying off the homestead, and contends on appeal that it 
was erroneously admitted in the trial court. Carstarphen 
vy. Gatstarpnen, 193° N: C, 541; 137° 5. 5. 658; 

Same—Conclusive.—The valuation placed on the tract of 
land by the jury is conclusive. .Shoaf & Co. v. Frost, 123 
IN. Cc* 343, 344, 31 9. FB. 653: 

Same—May Take Present Value.—Judgment creditors 
cannot complain of the homesteader’s election to take the 
present value of his homestead. Leak v. Gay, 107 N. C. 
Boo ee Le ome Los 

Same—Duty of Appraisers.—The duty of the appraisers 
extends no further than the valuation and allotment by 
bounds of the homestead. Aiken v. Gardner, 107 N. C. 
B36 259) 12 Se as 2508 

In the allotment of a homestead the appraisers should 
estimate the value of the interest of the homesteader in the 
land, taking into consideration any encumbrances thereon, 
and assign to him his interest in the land, and not the cor- 
pus itself. McCaskill v. McKinnon, 125 N. C. 179, 34 S&. 
Be eas3e 

Manner of Allotment.—The law does not intend that the 
defendant shall have the empty form of a homestead, but 
the substance as well, when he has land that may be laid 
off to him for that purpose, and this without reference to 
whether it embraces the dwelling house or not. Generally 
the dwelling house and buildings used therewith, must be 
embraced, but there may be reasons why this cannot be done, 
as when the land on which they are situated is encumbered 
for all or more than its value. Flora v. Robbins, 93 N. C. 
38, 40. 

Where a judgment debtor owned several town lots, scme 
of which, including the one on which his dwelling was situ- 
ated, in which he resided—were encumbered by prior liens 
(mortgages) to the extent of their full value, and _ the 
others were unencumbered, it was held, that he had the 
right to have his homestead allotted from the unencumbered 
lands without reference to whether they embraced his 
dwelling and other buildings. Flora v. Robbins, 93 N. C. 38. 

Same—Must Be in Severalty.—There must be a _ specific 
allotment of the homestead in severalty without any com- 
munity of interest between the homesteader and the pur- 
chaser of the excess. Campbell v. White, 95 N. C. 491, 494. 

Debtor’s Right to Select.—A judgment debtor is entitled 
to an opportunity to be present and exercise his constitu- 
tional right to select his homestead; and where it appears 
upon the face of the return that he was not present, by 
no fault of his own, the appraisal and allotment of a home- 
stead under an execution is void. McKeithen v. Blue, 142 
N. C. 360, 55 S. E. 285; McGowan v. McGowan, 122 N. C. 
164, 20 Sn) Was ose: 

Same—What Constitutes—Where a mortgagor conveyed 
his personal property, more than $500 in value, with a 
clause in the deed reserving his “personal property exemp- 
tion and to be selected by him” the title to the whole ot it 
passed to the mortgagee and remained in him, until the ex- 
empted articles were legally set apart; and the act of ex- 
ecuting a second mortgage conveying a part of said prop- 
erty is not a selection of such part, nor a separation of the 
same from the bulk. Norman v. Craft, 90 N. C. 211. 

Description of Allotment.—When the land is sufficiently 
identified the allotment is not open to the objection that the 
homestead should have been fixed and described by metes 
and bounds. Kelly v. McLeod, 165 N. C. 382, 384, 81 S. 
E. 455; Ray v. Thornton, 95 N. C. 571. 

Report of Appraisers—The omission of appraisers to in- 
sert in their report the date of the allotment is not a suf- 
ficient ground for vacating it. Bevans v. Goodrich, 98 N. 
UD easy eon See 10: 

It is allowable for appraisers of a homestead to amend 
their return before it has been filed. Gudger v. Penland, 118 
WN. Cy (832, “Bade eset. Py asck, 

Same—When Registration Not Necessary.—It is not 
necessary to have the appraisers’ return of the allotment of 
the homestead registered in the office of the Register of 
Deeds of the county in which the homestead is situated, 
(provided it is filed in the judgment roll of the action in 
which the judgment was rendered) in order to make the 
judgment lien valid and binding on the homestead until the 
homestead estate shall expire. The filing of the return in 


Campbell v. White, 
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the judgment roll, is constructive notice to all who have 
dealings with the homesteader concerning the homestead. 
Bevan vy. Ellis, 121 N. C. 224, 28 S. E. 471. See also, Car- 
starphen v. Carstarphen, 193 N. C. 541, 546, 137 S. E. 658; 
Crouch vy. Crouch, 160 N. C. 447, 76 S. E. 482. 

The unregistered allotment of a homestead is competent 
evidence, unless objected to in apt time. Gudger v. Pen- 
lanidse DISMNe Gece nSooy coo. fy. 921. 

Same—As Notice of Extent.—The direction contained in 
the section as to the disposition to be made of the report of 
the exemption, is not to give notice of its extent only, but 
to subject it to a motion made in a reasonable time to set 
it aside. Burton v. Spiers, 87 N. C. 87, 90- 


Cited in Cheek v. Walden, 195 N. C. 752, 754, 143 S. E. 
465. 


§ 1-373. Reallotment for increase of value.—A 
judgment creditor of a debtor whose homestead 
has been allotted may apply in writing to the 
clerk of the superior court of the county in which 
the homestead lies for an order for its reallot- 
ment, if there is in the hands of the sheriff of that 
county an execution issued from the proper court 
against said debtor. The application must be ac- 
companied by the affidavits of three disinterested 
freeholders of the county in which the homestead 
lies, setting forth that, in their opinion, it has in- 
creased in value fifty per centum or more since 
the last allotment. Upon the filing of the appli- 
cation and affidavits the clerk shall issue notice 
to the judgment debtor to appear before him on 
a day not more than five days from the day of its 
service and show cause why his homestead 
should not be reallotted. The notice must state 
upon whose application it is issued. Upon the re- 
turn day of the notice the clerk shall consider the 
affidavits filed, as heretofore required, and any 
additional affidavits filed by either party, and if 
he is of opinion that the homestead has probably 
appreciated in value fifty per centum or more 
since the last allotment, he shall command’ the 
sheriff to reallot to the judgment debtor his 
homestead, in the same manner as if no home- 
stead had been allotted. If upon the reallotment 
any excess is found, it shall be disposed of by the 
sheriff as in ordinary cases of execution and levy. 
This section does not prevent the judgment cred- 
itor from resorting to the equity jurisdiction of 
the courts for a reallotment of the homestead of 
his judgment debtor in any case. (Rev., s. 691; 
1893, 4140) Cw S732.) 

Cross Reference.—As to costs, see sec. 6-21. y 

Procedure for Reallotment.—If the increase is 50 per 
cent or more, the creditor may have a reallotment in a 
proceeding before the clerk, in aid of an execution in the 
sheriff’s hands. If the increase is less than 50 per cent, 
the judgment creditor can proceed by suit in the nature of 
an equitable action to subject the excess to his debt. Mc- 
Caskill v. McKinnon, 125 N. C. 179, 34S. E. 273; Vanstory 
v. Thornton, 110 N. C. 10, 14 S. E. 637. 

Where a portion of the land included in the allotment was 
subject to a ‘Mortgage prior thereto, and has since been sold 
thereunder, in making the reallotment it must clearly ap- 
pear that this portion was not included in the revaluation. 
McCaskill v. McKinnon, 125 N. C. 179, 34 S. E. 273. 

Same—Intrinsic and Market Value.—If it appears, upon 
a reallotment of the homestead, that the value thereof has 
increased, it is immaterial in point of law whether the 
increase had come in the market value or in the intrinsic 
value, the effect is the same—the homestead is not to ex- 


ceed in value the sum of $1,000. McCaskill vy. McKinnon, 
Maia tes, i/95- Shee S 5 ERs 273, 


Cited in Cheek vy. Walden, 195 N. C. 752, 754, 143 S. E. 
465. 


§ 1-374. Appeal as to reallotment.—From the or- 
der of the clerk commanding or refusing a reallot- 
ment, either party may appeal to the judge res- 
ident in or holding the courts of the district, who 
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shall hear the matter in chambers in any county 
of the judicial district to which belongs the 
county in which the proceedings were instituted. 
In other respects the proceedings upon such ap- 
peal are as now provided for appeals from the 
clerk on issues of law. (Rev., s. 691; 1893, c. 149; 
C..S.. 733.) 

Cited in Cheek v. Walden, 195 N. C. 752, 754, 143 S. BE. 
465. 

§ 1-375. Levy on excess; return of officer—The 
levy may be made upon the excess of the home- 
stead, not laid off according to this chapter, and 
the officer shall make substantially the following 
return upon the execution: “A. B., C. D., and E. 
F., summoned and qualified as appraisers or as- 
sessors (as the case may be), who set off to X. Y. 
the homestead exempt by law. Levy made upon 
the excess.” (Rev., s. 692; Code, s. 505; 1868-9, c. 
137, s. 5; C. S.-734.) 

Cross Reference.—As to sale of the excess, see annota- 
tions to sections under Execution, Article 28, and Execu- 
tion and Judicial Sales, Article 29. 

The levy must be only upon the excess. Gardner v. Mc- 
Connaughey, 157 N. C. 481, 483, 73 S. KE. 125. 

Cited in Cheek v. Walden, 195 N. C. 752, 754, 143 S. E. 
465. 

§ 1-376. When appraisers select homestead.— 
If no selection is made by the owner, or any one 
acting in his behalf, of the homestead to be laid 
off as exempt, the appraisers shall make selection 
for him, including always the dwelling and build- 
ings used therewith. (Rev., s. 693; Code, s. 506; 
1868-9, c. 137, s. 6; C. S. 735.) 


When No Buildings on the Land.—If the land proposed 
to be sold is all that the execution debtor has, he is en- 
titled to have his homestead therein laid off to him, al- 
though there is no dwelling house or other habitable build- 
ing thereon, because he may build a house and other build- 
ings ‘on the land, and thus have the beneficent provisions of 
the Constitution. McCracken v. Adler, 98 N. C. 400, 403, 
4 S. E. 138; Flora v. Robbins, 93 N. C. 38; Murchison v. 
Plyer, 87 N. C. 79; Spoon v. Reid, 78 N C. 244. 

Cited in Cheek v. Walden, 195 N. C. 752, 754, 143 S. E. 
465. 

§ 1-377. Homestead in tracts not contiguous.— 
‘Different tracts of land not contiguous may be in- 
cluded in the same homestead, when a home- 
stead of contiguous land is not of the value of one 
thousand dollars. (Rev., s. 694; Code, s. 509; 1868- 
PLieMi3s7 Ss.) 155) C57 736.) 

Application of Section—While it may have ‘been supposed 
by the framers of the organic law that a debtor would usu- 
ally elect to have his homestead allotted in his dwelling- 
place and the surrounding land, his choice is not positively 
restricted to that, nor to contiguous land. Fulton v. Rob- 
erts, 113 N. C. 421, 425, 18 S. E. 510. Hughes v. Hodges, 102 
N. C. 236, 9 S. E. 437; Flora v. Robbins, 93 N. C. 38. 

A homestead may be iaid off in two tracts of land not 


contiguous, the two not exceeding $1,000 in value. Martin 
v. Hughes, 67 N. C. 293. 


§ 1-378. Personal property appraised on demand. 
—When the personal property of any resident of 
this state is levied upon by virtue of an execut‘on 
or other final process issued for the collection of 
a debt, and the owner or an agent, or attorney in 
his behalf, demands that the same, or any part 
thereof, be exempt from sale under such execu- 
tion, the sheriff or other officer making the levy 
shall summon three appraisers, as heretofore pro- 
vided, who, having been first duly sworn, shall 
appraise and lay off to the judgment debtor such 
articles of personal property as he or another in 
his behalf selects and to which he is entitled under 
this article and the constitution of the state, in 
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no case to exceed in value five hundred dollars, 
which articles are exempt from said levy, and re- 
turn thereof shall be made by the appraisers, as 
upon the laying off of a homestead exemption: 
(Rev., s. 695; Code, s. 507; 1868-9, c. 137, ss. 12, 
18; C. S. 737.) 


Cross References.—As to summons, oath, and qualifica- 
tion of appraisers, see sec. 1-371, and annotations thereto. 
As to return made by appraisers, see sec. 1-372. As to ap- 
praisers’ oath and fees, see sec. 1-379. As to residents, see 
annotations under sec. 1-369. As to persons entitled to ex- 
emptions, see annotations under sec. 1-369. As to costs of 
appraisal and laying of exemptions, see sec. 6-28. 

As to right to claim income from life insurance policies 
as exempt, see note in 12 N. C. Law Rev. 67. 

Section Subsidiary to Constitution.—This section was en- 
acted to carry out the provisions of Art. X section 1, Jones 
v. Allsbrook, 115 IN. “G@2"46, 49, 20° S:E. 170: 

Continuation of Levy.—In Shepherd v. Murrill, 90 N. C. 
208, 210, the language of the section, ‘““whenever the personal 
property of any resident of this state shall be levied upon,” 
etc., is held to mean, at any time, while it is levied upon, 
and the levy continues to the day of sale. 


Same—Time of Allotment.—The complete capacity to: 
make the allotment would always remain until the day of 
sale, and we can see no reason, certainly no substantial 
reason, why it might not be done on the day of the levy, 
or on any day before the sale, or on that day. Shepherd v. 
Murrill, 90 N. C. 208, 210. See Crow vy. Morgan, 210 N. C. 
153, 185 S. E. 668. 

Unlike the homestead exemption, which must be allot- 
ted before levying upon the land, the right to personal 
property exemption may be insisted on at any time before 
sale, or appropriation of the property by the court. Be- 
farrah v. Spell, 178 N. C. 231, 233, 100 S. E. 321; Chemicak 
Co. v. Sloan, 136 N. C. 122, 48 S. E. 577. 

So long as an execution is in the officer’s hands and in 
force, the preliminary action of the appraisers is in fieri and: 
capable of correction and amendment, and it is a right both 
of the debtor and the creditor that the exemption shall be 
ascertained up to and just before the process is executed’ 
by a sale, so that, in behalf of the debtor, the exemption 
may be enlarged if any property to which he is entitled has. 
been omitted, and so that, in behalf of the creditor, no ex- 
emption shall be allowed to the debtor if it appears at the 
sale that he is not entitled to the same. Jones v. Allsbrook, 
LIS NG.) 463620 1S. bao t7 0. 


Order of Court as Final Process.—The order of the court 
directing the payment of money is “final process,’’ within 
the meaning of the Constitution and this section. Befarrah 
Veuspel,si/SniNar Gre 23li 235; 00 Sami. moot, 

Debtor’s Right of Selection.—It is immaterial how much, 
or what other personal estates, the debtor possessed, the 
statute gives him the right, when his property is seized un- 
der execution, to select such, not exceeding the limits in 
value, as he may prefer to retain as exempt. Scott v. Kenan, 
94 N. C. 298, 303. 


Property from Which Exemption is Made.—In laying off 
the personal property exemption of a debtor, the property 
upon which there is no lien must be first exempted. Cowan. 
v. Phillips, 122 N. C. 72, 28 S. E. 961. See Crow v. Morgan, 
IOV NA C153,185).S) Fs 66s; 

Same—Choses in Action.—A chose in action may be chosen: 
by a debtor as a part of his exemption. Frost v. Naylor, 68. 
N. C. 325, cited in note in I. R. A. 1915D, 382. 

A judgment is personal property, and, if it was required 
to make up the amount to which the person, in whose favor 
it was rendered, is entitled to exemption, it is the duty of 
the officer having the execution to so allot it. Curlee v. 
Thomas, 74 N. C. 51, 54. 

Property Not Subject to Exemption.—A tenant cannot 
claim his personal property exemption out of the crops, as. 
against his landlord, until the rents are paid. Hamer v 
McCall, 121 N. C. 196, 197, 28 S. E. 297. 

Fines and Costs in Criminal Action.—The personal prop- 
erty exemption cannot be claimed as against a fine and 
costs in a criminal action. State v. Williams, 97 N. C. 
414, 415/625. 555 simroz0s 

Value of Exemption.—The section merely follows the lan- 
guage of the Constitution, Art. X, Sec. 1, in giving each 
resident of the state a personal property exemption of $500, 
against execution or any other final process, Befarrah v. 
Spell, 178 -N.. Gs 23h, 233, 100 S. FE. 327, 

A debtor is entitled to $500 of personal property as a 
personal property exemption, and when this amount has 
been once allotted, and has been diminished by use, loss or 
other cause, the debtor has a right to have any other per- 
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sonal property he may have exempted, up to the prescribed 
limit. Campbell v. White, 95 N. C. 344. 

Right Personal to Debtor.—As far as personal property is 
concerned, the right of exemption is personal to the debtor, 
and it loses its quality of exemption as soon as it is trans- 
ferred. ane v, Richardson, 104 N. C. 642, 10 S. E. 189. 

Appraisers’ Report.—When there has been a failure to 
levy under an execution on the property of a judgment deb- 
tor, a report of the jury of appraisers to set aside his per- 
sonal property exemption will be void which does not set 
aside to him specifically the articles his exemption gives 
him, or allow him an opportunity to select the articles. 
Gardner v. McConnaughey, 157 N. C. 481, 73 S. E. 125. 

Same—Made to Clerk.—The return of the appraisers of 
personal property exemptions should be made to the clerk of 
the superior court, but an allotment is not vitiated by mak- 
ing it returnable to another place. The court has power to 
direct the return to be made to the proper office, and it 
should exercise that power instead of dismissing the pro- 
ceedings for defect in the return. McAuley v. Morris, 101 
Niue GO0e Vinee He 88S. 

When Exception Not Regular.—Where a defendant’s ex- 
ceptions to an allotment did not comply with the require- 
ments of the section and while the proceeding was not, in 
some respects, regular, but when it appears that the de- 
fendant’s constitutional right has not been preserved, the 
matter of form becomes immaterial, and the facts having 
been found by the judge and all the parties are before the 
court, the proceeding may be treated as a motion in the 
cause and relief administered. McKeithen v. Blue, 142 N. 
(ES Rod aby Osh MOR sem 

Both Creditor and Debtor Are Entitled to Have Pro- 
cedure Conform to Statute.—In the allotment of the per- 
sonal property exemption, the creditor as well as the debtor 
is entitled to have the procedure conform to the constitu- 
tional provisions and the statutes enacted pursuant thereto. 
Crow v. Morgan, 210 N. C. 153, 185 S. E. 668. 


§ 1-379. Appraiser’s oath and fees.—The persons 
summoned to appraise the personal property 
exemption must take the same oath and are en- 
titled to the same fees as the appraisers of the 
homestead, and when both exemptions are 
claimed by the judgment debtor, at the same time, 
one board of appraisers must lay off both, and 
are entitled to but one fee. (Rev., s. 696; Code, 
8) B08? 1868-9, 00 387).<s/ 145 C.$.-738.) 


Cross Reference.—As to oaths required of homestead ap- 
praisers, see sec. 1-371. 

Necessity of Oath.—Freeholders appointed to allot per- 
sonal property exemptions must be sworn, and it must ap- 
pear that they were sworn. Smith v. Hunt, 68 N, C. 482, 
484. 


§ 1-380. Returns registered.—It is the duty of 
the register of deeds to”indorse on each of said 
returns the date when received for registration, and 
to cause the same to be registered without unnec- 
essary delay. He shall receive for registering the 
returns the same fees allowed him by law for 
other similar or equivalent services, which fees 
shall be paid by said resident applicant, his agent 
or attorney, upon the reception of the returns by 
the register. (Rev., s. 698; Code, s. 513; 1868-9, 
e187, 8.9; °C. S) 739.) 


§ 1-381. Exceptions to valuation and allotment; 
procedure.—If the judgment creditor for whom 
levy is made, or judgment debtor or other person 
entitled to homestead and _ personal property 
exemption, is dissatisfied with the valuation and 
allotment of the appraisers or assessors, he, with- 
in ten days thereafter, or any other creditor within 
six months and before sale under execution of 
the excess, may notify the adverse party and the 
sheriff having the execution in hand, and file with 
the clerk of the superior court of the county where 
the allotment is made a transcript of the return 
of the appraisers or assessors which they or the 
sheriff shall allow to be made upon demand, to- 
gether with his objections in writing to said return. 
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Thereupon the said clerk shall put the same on 
the civil issue docket of the superior court for 
trial at the next term thereof as other civil ac- 
tions, and such issue joined has precedence over 
all other issues at that term. ‘The sheriff shall 
not sell the excess until after the determination 
of said action. ‘The ten days and six months re- 
spectively begin to run from the date of the filing 
of the return of the valuation and allotment of the 
appraisers or assessors by the officer with the 
clerk of the superior court of the county from 
whence the execution issued. (Rev., s. 699; Code, 
so: DilGuals Bee eee mS So CS bits GC. S740. ) 


Cross References.—As to proof of service, see 
1-102. As to costs of reassessment, see sec. 6-29. 

Editor’s Note.—By the Act of 1868-69, ch. 137, it was pro- 
vided that if a judgment creditor, or debtor entitled to a 
homestead, should be dissatisfied with the allotment of 
the appraisers, it should be the duty of the township trus- 
tees to examine the action of the appraisers, and make a 
report of their findings. 

The township board of trustees was a quasi corporation, 
organized under the Constitution of 1868, with limited gov- 
ernmental functions. The duty of reassessing the allot- 
ments of homesteads, etc., was not one of its corporate pow- 
ers, but was a duty imposed upon its individual members 
by the Legislature. 

The Act of 1876-’77, ch. 141, abrogated several sections of 
Art. VII of the Constitution of 1868, including the one creat- 
ing the Bcard of Township Trustees. The Board of County 
Commissioners was created to exercise the jurisdiction 
vested in and exercised by the boards of trustees of the 
several counties. But it would seem that the county com- 
missioners were given only the corporate duties and powers 
of the boards of trustees, and not those duties and obli- 
gations imposed by legislative enactment. Hence, there 
was a failure to deposit elsewhere an appellate jurisdiction 
for revising the action of the appraisers. The remedy for a 
party, creditor or debtor aggrieved, seemed to be in a di- 
rect application to the court to which the execution and 
allotment were returnable, yet there was no basis for such 
procedure. The Legislature came to the relief of the situa- 
tion by passing the Act of 1883, ch. 357, the first sec- 
tion of which constitutes this section. See Hartman v. 
Spiers, 94 N. C. 150; Jones v. Commissioners, 85 N. C. 278; 
Burton v. Spiers, 87 N. C. 87, 90; Hartman vy. Spiers, 87 
INGTON Ae eae 

Estopped from Claiming Additional Allotment.—An allot- 
ment of a homestead to the debtor of lands less in value 
than one thousand dollars, regular in form and unobjected 
to within the time allowed by law, was an estoppel of the 
debtor from claiming any additional allotment in other 
lands which he had at the time of the allotment. White- 
head v. Spivey, 103 N. C. 66,-9 S. E. 319. 

Time of Application—The application for a re-assessment 
of a homestead by the township board of trustees (now the 
superior court) must be made before the sale of the excess 
by the sheriff. Heptinstall v. Perry, 76 N. C. 190. 

Service of Notice.—Notices of dissatisfaction with allot- 
ment of personal property exemption under the section can- 
not be served by mail or given orally. Allen v. Strickland, 
LOOMING MRS o2 oye Oo One Fra 180, 

Where Exception Filed.—Exceptions to the allotment of 
a homestead or personal property exemptions, in all cases, 
must be filed in the office of the clerk of the superior court 
of the county where the allotment is made, together with a 
transcript of the allotment or appraisement. McAuley v. 
Norris m10t IN; GC. 369; "4% S, b. 883. 

The section does not require that the exception be filed 
in the court of a justice of the peace if the judgment shall 
be in or the execution shall issue thereupon from _ that 
court. McAuley v. Morris, 101 N. C. 369, 371, 7 S. E. 883. 

Appraiser’s Return.—The return of the appraisers of the 
personal property exemption in question should regularly 
have been made by the constable to the clerk of the su- 
perior court of the county in which the appraisal was made, 
and filed there as directed in the statute; but that the re- 
turn was inadvertently or improperly made to the court 
of the justice of the peace did not render the appraisal and 
allotment void. McAuley v. Morris, 101 N. C. 369, 372, 7 
Sa 1.883, 

Collateral Attack of Allotment.—An allotment of a home- 
stead cannot be collaterally attacked by the judgment 
debtor or anyone claiming under him, Formeyduval v. 
Rockwell, 117 N. C. 320, 325, 23 S. E. 488; Welch v. Welch, 
A01UN: Gis65,. 570, 8S; Ee 156. 


section 


[ 335 ] 


§ 1-382 


lf he is dissatisfied therewith, he must present his ob- 
jections in the manner prescribed by this section. Welch 
v. Welch, 101 N. C. 565, 8 S. BH. 156. 

Where a homesteader acquiesces in allotment of his home- 
stead for many years, a grantee of the homesteader will not 
be permitted to defeat judgment creditors by proof of pur- 
chase in good faith for a full price. Oates v. Munday, 127 
NaC 4395-37 S.-i 4570 

Applied in Crow v. Morgan, 210 N. C. 153, 185 Sip Ea 068. 


§ 1-382. Revaluation demanded; jury verdict; 
commissioners; report—When an increase of the 
exemption or an allotment in property other than 
that set apart is demanded, the party demanding 
must in his exceptions specify the property from 
which the increase or reallotment is to be had. 
If the appraisal or assessment is reduced, the jury 
shall assess the value of the property embraced 
therein; if increased, the value of the property 
specified in the objections from which the in- 
crease is demanded shall also be assessed; but if 
the allotment is made in property Other than that 
first set apart, the jury shall assess the value of 
the property so allotted. The court shall ap- 
point three disinterested commissioners to lay off 
and set apart the homestead and personal prop- 
erty exemption in accordance with the verdict of 
the jury and the judgment of the court, and in 
the manner prescribed by law. The commis- 
sioners, who shall be summoned by the sheriff, 
must meet upon the premises and, after being 
sworn by the sheriff or a justice of the peace to 
faithfully perform the duties of appraisers of 
assessors in allotting and laying off the home- 
stead or personal property exemption, or both, 
in accordance with the verdict and judgment 
aforesaid, must allot and lay off the same and file 
their report to the next term of the court, when 
it shall be heard by the court upon exceptions 
thereto. (Rev., s. 700; 1885, c. 347; C. S. 741.) 


When Valuation by Jury Unnecessary.—Where the debtor 
designated the particular land which he desires to have al- 
lotted him as ‘“‘an increase of exemption’? and the creditors 
assent thereto, neither party can demand that the property 
shall be valued by a jury. Bevans, etc. & Co. v. Goodrich, 
98 N. C. 217, 220, 3 S. E. 516. 

Appointment and Summons of Commissioners.—Upon an 
appeal from the appraisal of a homestead and personal prop- 
erty exemptions and the assessment of the value thereof 
by a jury, the commissioners to set apart the exemptions in 
accordance with the verdict must be appointed by the 
court and summoned by the sheriff. Shoaf & Co. v. Frost, 
IIGEENG .C. 1675, 21557, =409: 

Valuation by Jury Is Final—Upon an appeal from an 
appraiser the valuation as determined by the verdict of 
the jury is final and the commissioners appointed by the 
court to set apart the exemptions in accordance with the 
verdict must be guided by that valuation. Shoaf & Co. v, 
Frost, 116 N. C. 675, 21 S. E. 409; Shoaf & Co. v. Frost, 
12 ING G. 256,028 Ss" ES 412. 


§ 1-383. Undertaking of objector.—The creditor, 
debtor, or claimant objecting to the allotment 
made by the appraisers or assessors under execu- 
tion or petition must file with the clerk of the 
superior court an undertaking in the sum of one 
hundred dollars for the payment to the adverse 
party of such costs as are adjudged against him. 
(Rev., s. 701; Code, s. 522; C. S. 742.) 


§ 1-384. Set aside for fraud, or irregularity.—An 
appraisal or allotment by appraisers or assessors 
may be set aside for fraud, complicity, or other 
irregularity; but after an allotment or assessment 
is made or confirmed by the superior court at 
term time, as hereinbefore provided, the home- 
stead shall not thereafter be set aside or again 
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laid off by any other creditor except for increase 
in value. (Rev., s. 702; Code; s. 528; C. S. 743.) 

Cross References.—As to reallotment for increase of value, 
see sec. 1-373; as to appeal as to re-allotment, see sec. 1-374. 

When Reason Not Sufficient.—An allotment of a home- 
stead will not be set aside, because it might have been as- 
signed in a manner more convenient to the homesteader. 
Ray v. Thornton, 95 N. C. 571. 

Where the homestead has once been regularly allotted 
and set apart, it cannot be re-allotted at the instance of a 
judgment creditor whose debt was in existence when the 
allotment was made, except for fraud or other irregularity. 
Gully v. Cole, 96 N. C. 447, 1 S. E. 520. This case was 
decided before the enactment of secs. 1-373, 1-374. 

§ 1-385. Return registered; original or copy evi- 
dence.—When the homestead and personal prop- 
erty exemption is decided by the court at term 
time the clerk of the superior court shall imme- 
diately file with the register of deeds of the 
county a copy of the same, which shall be regis- 
tered as deeds are registered; and in all judicial 
proceedings the original or a certified copy of 
the return may be introduced in evidence. (Rev., 
Ss. 1038) Code: $* 5245, woaid4.) 

Object of Section.—The object of the section is to give 
notice to all persons dealing with the owner of the home- 
stead, that it is his homestead, not subject to be sold “under 
execution” or other final process obtained on any debt 
against him. Gully v. Cole, 96 N. C. 447, 449, 1S. E. 520. 


§ 1-386. Allotted on petition of owner.—When 
any resident of this state desires to take the bene- 
fit of the homestead and personal property 
exemption as guaranteed by article ten of the 
state constitution, or by this article, such resident, 
his agent or attorney, must apply to a justice of 
the peace of the county in which he resides, who 
shall appoint as assessors’ three disinterested per- 
sons, qualified to act as jurors, residing in said 
county. The jurors, on notice by the order of 
the justice, shall meet at the applicant’s residence, 
and, after taking the oath prescribed for apprais- 
ers before some officer authorized to administer 
an oath, lay off and allot to the applicant a home- 
stead with metes and bounds, according to the 
applicant’s direction, not to exceed one thousand 
dollars in value, and make and sign a descriptive 
account of the same and return it to the office 
of the register of deeds. 

Said assessors shall set apart of the personal 
property of said applicant, to be by him selected, 
articles of personalty to which he is entitled under 
this chapter, not exceeding in value the sum of 
five hundred dollars, and make, sign and return 
a descriptive list thereof to the register of deeds. 
(Rev., ss. 697, 704; Code, ss. 511, 512; 1868-9, c. 
IS TtSS. sas, Ce OMahant 

Cross References.—As to form of petition, see section 1-392 
No. 2; as to form for return, see sec. 1-392, No. 3; as to 
who is a resident within the meaning of the section, see 
annotations under sec. 1-369; as to qualifications of assessors 
see annotations under sec. 1-371; as to procedure generally, 
see annotations under secs. 1-369 to 1-372. 

Who May Petition.—In Hughes v. Hodges, 102 N. C. 


ri 254, 9 S. E. 437, Merrimon, J., dissenting, said as fol- 
ows: 

“Tt is not true that the homestead right is operative and 
beneficial only when the owner is in debt, or pressed by 
‘final process, obtained on any debt.’ It is ever operative; 
the owner has the right, though he might owe nothing and 
be possessed of great wealth, his Wife and children Gave 
the benefit of it, and he could divest himself of it only 
with the assent of his wife. He might have it valued and 
ee off to him at any time, though ordinarily he would not 
oO so. 

Nature of Proceedings.—The allotment of a homestead is 
a quasi in rem proceeding. Williams vy. Whitaker, 110 N. 
C. 393, 395, 14 S. E. 924. : : 
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Return of Appraisers.—A return of the appraisers of the 
personal property set apart, which designates it with 
sufficient certainty, is all that the section requires. Ray 
vies thornton, 695 Ne2°C, 571: 

Same—Descriptive List.—Appraisers of personal property 
for exemption, must make such a descriptive list of the 
property as will enable creditors to ascertain what prop- 
erty is exempt. Smith v. Hunt, 68 N. C. 482, 484. 

Cited in Cheek v. Walden, 195 N. C. 752, 754, 143 S. E. 
465. 

§ 1-387. Advertisement of petition; time of hear- 
ing.—When a person entitled to a homestead and 
personal property exemption files the petition be- 
fore a justice of the peace to have the same laid 
off and set apart under the preceding sections, 
the justice shall make advertisement in some 
newspaper published in the county, for six succes- 
sive weeks, and if there is no newspaper in the 
county, then at the courthouse door of the county 
in which the petition is filed, notifying al] credi- 
tors of the applicant of the time and place for 
hearing the petition. The petition shall not be 
heard nor any decree made in the cause in less 
than six nor more than twelve months from the 
day of making advertisement as above required. 
(ewes 705; Code, "6. -515* 1868-9, ¢, 137, s, 11; 
CS: 746.) 


Who Are Bound.—The allotment of homestead is a quasi 
in rem proceeding and only those persons having actual or 
constructive notice are bound thereby. Williams v. 
Whitaker, 110 N. C. 393, 14 S. E. 924. 


§ 1-388. Exceptions, when allotted on petition. 
—When the homestead or personal property ex- 
emption is allotted on the petition of the person 
entitled thereto, any creditor may, within six 
months from the time of the assessment or 
appraisal, and upon ten days notice to the peti- 
tioner, file his objections with the register of 
deeds of the county in which the premises are 
situated, and the register of deeds shall return the 
same to the clerk of the superior court of that 
county, who shall place them on the civil issue 
docket, and they shall be tried as provided for 
homestead and personal property exemptions set 
off under execution. (Rev., s. 706; Code, s. 520; 


Ce ae T475) 


§ 1-389. Allotted to widow or minor children 
on death of homesteader.—If a person entitled to 
a homestead exemption dies without the homestead 
having been set apart, his widow, if he leaves no 
children, or his child or children under the age of 
twenty-one years, if he leaves such, may proceed 
to have the homestead exemption laid off by peti- 
tion. If the widow or children have failed to have 
the exemption set apart in the manner provided, 
then in an action brought by his personal repre- 
sentatives to subject the realty of the decedent to 
the payment of debts and charges of administra- 
tion, it is the duty of the court to appoint three 
disinterested freeholders to set apart to such 
widow, child or children a homestead exemption 
under metes and bounds in the lands of the 
decedent. The freeholders shall under their hands 
and seals make return of the same to the court, 
which shall be registered in the same manner as 
homestead exemptions. (Rev., s. 707; Code, s. 514; 
1868-9, ¢. 187) 5-105: 1893, ¢.°332. C..S. 748.) 


Cross References.—As to constitutional provisions, see Art. 
X, §§ 3 and 5. As to widows and minor children entitled to 
homestead, see annotations under sec, 1-369, 

Purpose and Constitutionality.—-The manifest purpose of 
the section is to prevent the widow and minor children from 
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being prejudiced by the failure of one entitled to a home- 
stead to cause it to be laid off in his lifetime. It cannot 
be supposed that the effect of the statute is to go beyond 
the Constitution when its professed object is to carry into 
effect its provisions. Watts v. Leggett, 66 N. C. 197. 

Widow Entitled to Homestead.—A widow who has no 
homestead of her cwn, is entitled to have one allotted to 
her out of the lands of her deceased husband, even though 
no homestead was allotted to him during his life. Smith 
v. McDonald, 95 N. C. 163. 

But a widow cannot, under this section, have a homestead 
laid off for herself and minor children after the death of 
her husband when he died without leaving debts. Hager v. 
Nixon, 69 N. C. 108. 

Unborn Child Entitled to Allotment.—A child in ventre 
sa mere at the time of its father’s death is entitled to have 
a homestead allotted from the homestead of its father. In 
Re Seabolt, 113 Fed. 766, 771. 

When to ‘‘Widow and Minor Children’’.—The fact that an 
assignment of a homestead was made to ‘“‘the widow and 
minor children’? of decedent does not make it void, since it 
will be considered surplusage as to the widow. Formey- 
duval v. Rockwell, 117 N. C. 320, 23 S. EK. 488. 

When Homestead Can Not Be Divested.—A homestead, 
whether laid off to a husband in his lifetime, or to his 
widow (there being no children), after his death, can not 
be divested in favor of the heir by the release or extinguish- 
ment of the deceased husband’s debts. Tucker v. Tucker, 
103% Nig CARI70 S952 sha) 29: 

Widow Not Entitled to Exemption of Personalty.—The 
personal property exemption exists only during the life 
of the homesteader, and after his death his widow has no 
right to have it allotted to her. Smith v. McDonald, 95 
N, -Ci63: 


§ 1-390. Liability of officer as to allotment, re- 
turn and levy.—Any officer making a levy, who 
refuses or neglects to summon and qualify ap- 
praisers as heretofore provided, or fails to make 
due return of his proceedings, or levies upon the 
homestead set off by appraisers or assessors ex- 
cept as herein provided, is guilty of a misde- 
meanor, and he and his sureties are liable to the 
owner of the homestead for all costs and damages 
ina civil action. (Rev. ss::708, 35844-Code, s. 
RioedRos-gee dare sos OS 749.) 

Officer’s Breach of Duty.—The section subjects the sheriff 
to indictment and to liability on his official bond for disre- 
gard or non-performance of his duty under the provisions 
of the law relating to homestead and personal property ex- 
emptions, Welch y. Welch, 101 N. C. 565, 569, 8 S. E. 176; 
Mebane v. Layton, 89 N. C. 396, 400. - Richardson v. 
Wicker, 80 N. C. 172, 174; State v. Barefoot, 104 N. C.. 224, 
228) LOS eeak« elZ0s 

And for such a breach of duty, an action on the officer’s 
official bond lies in favor of the debtor. Scott v. Kenan, 
94 N. C. 298, 302. 

Where a complaint alleges that a judgment debtor de- 
manded his personal property exemptions in apt tiine, but 
that the sheriff failed and refused to allot it to him, and 
afterwards sold the property and applied the money to 
executions in his hands, it sufficiently alleges a breach of 
the bond. Scott & Burton v. Kenan, 94 N. C. 298. 

Same—Measure of Damages.—The measure of damages is 
the actual loss sustained, and not the value of the property 
at the time of the levy. Jones v. Allsbrook, 115 N. C. 46, 
53, 20 S. E. 170. 

Cited in Cheek v. Walden, 195 N. C. 752, 754, 143 S. E. 
465. 

§ 1-391. Liability of officer, appraiser, or asses- 
sor, for conspiracy or fraud.—Any officer, ap- 
praiser, or assessor who willfully or corruptly 
conspires with a judgment debtor, judgment 
creditor, or other person, to undervalue or to 
overvalue the homestead or personal property 
exemption of a debtor, or applicant, or assigns 
false metes and bounds, or makes or procures 
to be made a false and fraudulent return thereof, 
is guilty of a misdemeanor and is liable to the 
party injured thereby for all costs and damages 
in a civil action. (Rev., ss, 690, 3585, 3586; Code, 
ss. 517, 518; 1868-9, c, 187, ss, 18, 19; C. S. 750.) 

Duty of Sheriff.—It is the duty of a sheriff to lay off the 
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homestead of the defendant in the execution, and to sell the 
excess in a prudent and just manner so as to realize a 
fair price. Andrews v. Pritchett, 72 Nee G35 se 


§ 1-892. Forms.—The following forms must be 
substantially followed in proceedings under this 
article: 

[No. 1] 
Appraisers’ Return. 


When the homestead is valued at less than one 
thousand dollars, and personal property 
also appraised. 


The undersigned having been duly summoned 
and sworn to act as appraisers of the homestead 


and personal property exemption of A. B., of 
eho County, by C. D., 


fandSsots ese anid steak oe is 
from sale under execution according to law. At 
the same time and place we viewed and appraised 
at the values annexed the following articles of 
personal property, selected by said A. B, (here 
specify the articles and their value, to be selected 
by the debtor or his agent), which we declare to 
be a fair valuation, and that the said articles are 
exempt under said execution. We hereby certify 
that we are not related by blood or marriage to 
the judgment debtor or the judgment creditor in 
this execution, and have no interest, near or re- 
mote, in the above exemptions. 


Given under our hands and seals, this...... 
day Of. 2258 eaN 19 Geese 
On Kew ea fis. | 
aac hv Esk, meet. 9.) 
Ri Soneptereascs tio. | 


The above return was made and subscribed in 
ay presence, day and date above given. 
Co Mi Reiter tea tew , (Sheriff or Constable.) 


[No. 2] 


Petition for Homestead before a Justice 
of the Peace. 


Béforemeeeeeee. JY P. 
aucheCOUDLY. 
In the Matter of A. B. 

A. B. respectfully shows that he (she or they, 
as the case may be) is (or are) entitled to a 
homestead exempt from execution in certain real 
estate in said county, and bounded and described 
as follows: (Here describe the property). The 
true value of which he (she or they, as the case 
may be) believes to be one thousand dollars, in- 
cluding the dwelling, and buildings thereon. He 
(she or they) further shows that he (she or they, 
as the case may be) is (or are) entitled to a per- 
sonal property exemption from execution, to 
the value of (here state the value), consisting of 
the following property: (Here specify.) He (she 
or they, as the case may be) therefore prays your 
worship to appoint three disinterested persons 
qualified to act as jurors, as assessors, to view 
the premises, allot and set apart to your peti- 
tioner his homestead and personal property exemp- 
tion, and report according to law. 
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[No. 3] 


Form for Appraisal of Personal Prop- 
erty Exemption. 


The undersigned having been duly summoned 
and sworn to act as appraisers of the personal 
property of A. B., of Townsiips exits » 
County, and to lay off the exemption given by 
law thereto, by C. D., Sheriff (or other officer) 
of said county, do hereby make and subscribe the 
following return: 

We viewed and appraised at the values an- 
nexed, the following articles of personal property 
selected by the said A. B., to wit: which 
we declare to be a fair valuation, and that said 
articles are exempt under said execution. 

We hereby certify, each for himself, that we 
are not related by blood or marriage to the judg- 
ment debtor or judgment creditor in this execu- 
tion, and have no interest, near or remote, in the 
above exemptions. 


see eee 


8 ‘ike etoile 


Given under our hands and seals, this ...... 
daycOLee ee LO Met tei 
ON ee enna tLe sel 
od Ma ae ois, Le 
TR Socks Matai Be [Les 


The above return was made and subscribed in 
my presence, day and date above given. 


AD... ores be, SOONETIM COLE @onstanle,) 


[No. 4] 
Certificate of Qualification to Be Endorsed 
on Return by Sheriff, 
The within named B. F., G. H., and J. R. were 
summoned and qualified according to law, as ap- 
praisers of the exemption of the said A. 


B., under an execution in favor of X. Y., this 
+ dhe amr AV Clddes ieee oO 


eee eee 


314, Siete. 6 


Ca DD eae (Sheriff). 
[No. 5] 
Minute on Execution Docket. 
XE Were bie ateteie 
Vs. 
Ac Mesce Bete 
Execution issueda. geaen 1, pal Die ene Gene 


Homestead appraised and set off and return made 
velueee CRev.,.8..709; Code,’ 5; 6242 


Cited in Crow v. Morgan, 210 N. C. 153, 185 S. E. 668. 


SUBCHAPTER  Xil> SPECIAL .BRO- 
CEEDINGS. 


Art. 83. Special Proceedings. 


§ 1-393. Chapter applicable to special proceed- 
ings.—The provisions of this chapter on civil 
procedure are applicable to special proceedings, 
except as otherwise provided. (Rev., s. 710; Code 
S. 2783.0, , rhea) 


Statutory Provisions.—The provision that ‘any person may 
be made a defendant who has or claims an interest in the 
controversy adverse to the plaintiff, etc.,’’ contained in sec- 
tion 1-69 is applicable in special proceedings. Welfare v 
Welfare, 108. N. C./272) 12S. E. 1025, But da en action 
by the heirs at law for partition of an intestate’s lands, the 
administrator cannot be made a party defendant, upon his 
opposition to the partition, as he does not come within the 
Sarre provision. Garrison v. Cox, 99 N. C. 478, 6 S. 

Regular Action Bars Right to Special Proceedings.—Where 
an action in the nature of a creditor’s bill was brought by 
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the plaintiff (a creditor of defendant’s testatrix) to the 
superior court at term time, and after the institution of 
the action the defendant commenced a special proceeding in 
the probate court for a sale of the land of his testatrix for 
assets, it was held, that the superior court had acquired ju- 
risdiction of the matter, and that the defendant should be 
restrained from further proceedings in the probate court. 
Haywood v. Haywood, 79 N. C. 42. ; 
Abandonment of Proceedings.—By virtue of this section 
petitioners in condemnation proceedings may abandon the 
proceedings and take a voluntary nonsuit even after the 
commissioners have made their appraisal and report: and 
petitioners have filed exceptions thereto, provided petition- 
ers abandon the proceedings before confirmation of the 
commissioners’ report. Nantahala Power, etc., Co. v. Whit- 
ing Mfg. Co., 209 N. C. 560, 184 S. E. 48. 


§ 1-394. Contested special proceedings; com- 
mencement; summons. Special proceedings 
against adverse parties shall be commenced as 
is prescribed for civil actions. The summons shall 
command the officer to summons the defendant or 
defendants to appear and answer the complaint, 
or petition, of the plaintiff within ten days after 
its service upon the defendant or defendants, and 
must contain a notice stating in substance that 
if the defendant or defendants fail to answer the 
complaint, or petition, within the time specified, 
plaintiff will apply to the court for the relief de- 
manded in the complaint, or petition. The sum- 
mons must run in the name of the state, be signed 
by the clerk of the superior court having jurisdic- 
tion in the special proceeding, and be directed to 
the sheriff or other proper officers of the county, 
or counties, in which the defendant, or defendants, 
or any of them reside or may be found, and must 
be returnable before the clerk. The clerk shall in- 
dicate on the summons by appropriate words that 
the summons is issued in a special proceeding and 
not in a civil action. The manner of service, 
whether by the sheriff or by publication, shall be 
as is prescribed for summons in civil actions by 
§ 1-89: Provided, however, that in special pro- 
ceedings before the clerk, the plaintiff or petitioner 
shall not be required to serve a copy of the peti- 
tion or complaint upon each of the defendants, as 
required in civil actions, but in lieu thereof such 
petitioner or petitioners may deliver to the clerk 
at the time of the issuance of the summons copies 
(not to exceed three) of the petition or complaint 
for the use of the defendants. Provided, further, 
where the defendant is an agency of the state the 
time for filing answer or other plea shall be not 
less than thirty (30) days after the date of service. 
(Rev., ss. ‘711, 712; Code, ss. 279, 287; 1868-9, c. 
93-6546 L927 COO, woaoe, LO eo CC. 100,825. (yueSe mat 
1939, c. 49, s. 2; 1939, c. 143; C. S. 753.) 


Editor’s Note.—The first 1939 amendment changed all of 
this section as amended except the first sentence. The sec- 
ond 1939 amendment added the second proviso at the end 
of this section. For comment on these amendments, see 
iWoN.. Law Rév; 345. 

Condemnation Proceedings.—A special proceeding for the 
urpose of condemning land for railroad purposes must be 
er by the issuance of a summons, Carolina R. R. v. 
Pennearden Lumber Co., 132 N. C. 644, 650, 44 S. E. 358. 

No Sessions of Court in Proceedings Before Clerk.—There 
are no terms or sessions of court for proceedings pending be- 
fore the clerk, each case having its own return day; and a 
demurrer to a petition or written motion made and entitled 
In the original cause in proceedings for partition before the 
clerk to set aside a judgment therein, on the ground that 
it fails to state the term at which it was rendered, is bad. 
Hartsfield v. Bryan, 177 N. C. 166, 98 S. E. 379. 

Duty of Clerk to Issue Execution.—It is the duty of the 
clerk of the court, upon the application of the plaintiff, to 
Issue, in proper cases, the execution against the person of 
the defendant. Kinney v. Laughenour, 97 N. C. 325, 329, 2 
Ber, ody 
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Some form of action or special proceeding is essential te 
the rendition of a judgment and in this state it must al-~ 
ways be commenced by summons or attachment. Morris 
NewiLousem tone Nec. 9550, °560, 34 'S.° BR. 712° 

Where Service Made Returnable to Court in Term.—Where 
a summons in a special proceeding was improperly made re- 
turnable to the superior court in term, it was proper for 
the judge to remand the proceeding, with directions that the 
summons be amended so as to make it returnable before the 
clerk on a day certain. Simmons v. Norfolk, etc., Steam- 
boat Copiism Nes Gr l472 018) Se F117 

Less Than Ten Days’ Notice Given—A judgment under 
a service of less than ten days, although irregular, is valid 
until reversed or vacated by a direct action, and cannot be 
collaterally attacked. Nall v. McConnell, 211 N. C. 258, 
261, 190 S. E. 210. When the time between service and re- 
turn day of the summons is less than the time allowed by 
statute, the clerk is not bound to dismiss the action, but 
should allow further time to the defendant for an appear- 
ance. Stafford v. Gallops, 123 N. C. 19, 31 S. E. 265. 


§ 1-395. Return of summons.—The officer to 
whom the summons is addressed shall note on it 
the day of its delivery to him, and, if required by 
the plaintiff, shall execute it immediately. When 
executed, he shall immediately return the sum- 
mons with the date and manner of its execution, 
by mail or otherwise, to the clerk of the court 
issuing it. (Rev., s. 713; Codeis4 2s0-.C. CC. De 
S. ‘ToS aad.) 


Cross 
thereto. 

The failure of the clerk to note on the summons the day 
it was received is irregular but does not render the sum- 
mons void. Strayhorn y. Blalock, 92 N. C. 292, 294. 

Before Whom Returnable—The summons in special pro- 
ceedings is returnable before the clerk. Tate v. Powe, 64 
N. C. 644 

“Service” Prima Facie Sufficient.—When the sheriff re- 
turns that he has ‘‘served’ the summons, this is prima 
facie sufficient and implies that he has served it as the 
statute directs, until the contrary is made to appear in 
some proper way. Strayhorn y. Blalock, 92 N. C. 292, 294. 

Fees.—Under the practice of the Code of Civil Procedure 
a sheriff is not required to execute process until his fees are 
paid or tendered by the person at whose instance the service 
is to be rendered; but this does not excuse him for a failure 
to make a return of the process. A writ of summons is a 
mandate of the court, and must be obeyed by its officer, and 
if he has any valid excuse for not executing the writ, he 
must state it in his return. Jones v. Gupton, 65 N. C. 48; 
Johnson v. Kenneday, 70 N. C. 436. 


Reference.—See section 1-88 et 


seq. and notes 


§ 1-396. When complaint filed.— The complaint 
or petition of the plaintiff must be filed in the 
clerk’s office at or before the time of the issuance 
otf the summons, unless time for filing said com- 
plaint or petition is extended as provided by sec- 
tion 1-398. (Rev., s. 714; Code aterieet: CoCecP., 
Ss. 76; 1876-7, c. 241, s. 4; 1943, c. 543; C. S. 755.) 

Editor’s Note.—Prior to the 1943 amendment the plain- 


tiff was required to file his complaint or petition at the time 
of issuing the summons or within ten days thereafter. 


§ 1-397: 
543. 


Repealed by Session Laws 1943, ¢. 


§ 1-398. Filing time enlarged.—The time for fil- 
ing the complaint, petition, or any pleading may 
be enlarged by the court for good cause shown 
by affidavit, but may not be enlarged by more 
than ten additional days, nor more than once, un- 
less the default was occasioned by accident over 
which the party applying had no control, or by 
the fraud of the opposing party. (Rev., s. 716; 
Cones. ese. GEC. P9703 C.S. 757.) 

Power of Clerk Extinguished.—Where an application was 
filed to remove an administrator, and no answer having 
been filed, the clerk refused the motion, and on appeal the 
judge reversed the order and remanded the case, the clerk 


Has power to allow an answer to be filed. Patterson v. 
Wadsworth, 94 N. C. 538, 540. 
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§ 1-399. Defenses pleaded; transferred to civil 
issue docket; amendments.—In special proceed- 
ings a defendant or other party thereto may plead 
any equitable or other defense, or ask any equi- 
table or other relief in the pleadings which it 
would be competent to ask in a civil action; and 
when such pleas are filed the clerk shall transfer 
the cause to the civil issue docket for trial during 
term upon all issues raised by the pleadings. 
The trial judge may, with a view to substantial 
justice between the parties, allow amendments to 
the pleadings and interpleas in behalf of any per- 
son claiming an interest in the property. (Rev., s. 
117 -21905,)C., 506; Ch 9..:758,) 


Clerk Must Transfer Case Where Equitable Defense 
Pleaded.—‘‘When a party shall plead any equitable or other 
defense, or ask for any equitable or other relief in the 
pleadings, it is required that the clerk shall transfer the 
cause to the civil issue docket, for trial during term, upon 
all issues raised by the pleadings, and the judge may 
allow amendments to the pleadings for the purpose of a 
hearing of the case upon its merits.” Little v. Duncan, 
149 N. C. 84, 85, 62 S. E. 770. See also, Ex parte Wilson, 
222 IN. C.. 99- 22° Sy (2d) 262. (consnop:): 

In Smith v. Johnson, 209 N. C. 729, 184 S. E. 486, it was 
held that defendant could plead the equitable relief of mu- 
tual mistake and when this plea was filed the clerk prop- 
erly transferred the cause to the civil issue docket. 

Questions of Fact Decided by Clerk.—Questions of fact 
are first determined by the clerk and on appeal they are 
subject to review by the judge. Vanderbilt v. Roberts, 162 
IN se Coere/5514/ Oa Eeeeloos 

Clerk May Not Grant Affirmative Equitable Relief.—The 
clerk, in special proceedings, has no power to make any 
order granting affirmative equitable relief. Equitable de- 
fenses may be set up in the answer in such proceedings by 
way of avoidance, and when such equitable defenses exist 
they should be so pleaded; but when pleaded they amount 
to no more than defenses, and cannot be affirmatively ad- 
ministered. Vance v. Vance, 118 N. C. 864, 24 S. E. 768. 

Right to Jury Trial.—In special proceedings, pending be- 
fore clerks, the parties have the right to insist that any is- 
sue of fact raised by the pleadings shall be framed by the 
clerk and transmitted to the superior court in term for 
trial by jury. Southern R. Co. v. Porter, 105 N. C. 246, 247, 
TIS Ss be a2. . 

Same—Alimony without Divorce.—When in special pro- 
ceedings for alimony without divorce the pleadings raise 
the issues of the validity of the marriage, or whether the 
husband has abandoned the wife, or whether the husband 
is a drunkard or spendthrift, the right of trial by jury 
arises and the case should be transferred by the judge to 
the civil issue docket for the purpose. Crews v. Crews. 
175 N. C. 168, 95 S. E. 149. 

Same—Waiver.—Where they fail, before an order appoint- 
ing commissioners is made, to insist upon a verdict upon 
the controverted facts, they waive the right of trial by jury. 
Southern) Re Co.) “vi Porteteel05) N.C) 246.5248" 11S: 8 Ba 328: 

Boundary Disputes.—For full treatment of partitioning of 
land and settlement of boundary disputes, see section 38-1 
et seq. and the notes thereto. 


Ejectment.—When tenancy in common is denied and there 
is a plea of sole seizin, non tenent insimul, the proceeding 
in legal effect is converted into an action in ejectment and 
should be transferred, by virtue of this section, to the civil 
issue docket for trial at term on issue of title, the burden 
being upon the petitioners to prove their title as in eject- 
ment. Gibbs v. Higgins, 215 N. C. 201, 204, 1 S. EB. (2d) 554. 

Partition—While the clerk has original jurisdiction of 
special proceedings for the partition of land held by ten- 
ants in common, this jurisdiction is divested or suspended 
by a plea of non tenent insimul or of sole seizin, He is 
required to forthwith transfer the cause to the civil issue 
docket for trial as in case of other civil actions. Bailey 
Vi Playman’y 222 Ne Caso 60, 22 S, E (2d)" 6, 

Amendments on Appeal.—In cases of appeal from the pro- 
bate court (now the clerk of the superior court) to the 
superior court the judge has the same right to allow 
amendments as if the case had been constituted in his court. 
Sudderth v. McCombs, 67 N. C. 353. 

Evidence Considered Upon Appeal.—If there be issues 
of law or material questions of fact decided by the clerk, 
they may be reviewed by the judge at term or in chambers, 
on appeal properly taken; and in passing upon these ques- 
tions of fact, the court may act on the evidence already 
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received, or if this is not satisfactory, it may ordinarily re- 
quire the production of other evidence as an aid in the 
proper disposition of the question presented. Mills v. Me: 
Daniel, 161 N. C. 112, 76 S. E. 551. 

Cited in Jackson v. Jernigan, 216 N. C. 401, 5 S. E. (2d) 
143. 


§ 1-400. Ex parte; commenced by petition.—lf 
all the parties in interest join in the proceeding 
and ask the same relief, the commencement of 
the proceedings shall be by petition, setting forth 
the facts entitling the petitioners to relief, and 
the nature of the relief demanded. (Rev., s. 718; 
Code, s. 284; 1868-9, c. 93; C..S. 759.) 


Judgment Creditors May Become Parties.—Where the ex- 
ecutor has filed a proper petition for the sale of realty ta 
pay debts, the judgment creditors interested in the surplus, 
if not made parties, and desiring to contest one of the debts 
set out in the partition for fraud, may make themselves 
parties and proceed therein accordingly, the procedure being 
ex parte on the part of the executor and an independent ac- 
tion by them will not lie for fraud until after final judgment 
in the proceedings. Wadford v. Davis, 192 N. C. 484, 135 


S. BE. 303. 


§ 1-401. Clerk acts summarily; authority from 
nonresident.—In cases under § 1-400, if all persons 
to be affected by the decree, or their attorney, have 
signed the petition and are of full age, the clerk 
of the superior court has power to hear and decide 
the petition summarily. If any of the petitioners 
reside out of the state, an authority from them, to 
the attorney, in writing, must be filed with the 
clerk before he may make any order or decree to 
prejudice their rights. (Rev., s. 719; Code, s. 285; 
1868-9, c. 93, s. 2; C. S. 760.) 

All Parties Interested Must be Joined.—When in special 
proceeding, under which certain timber interests were sold by 
a commissioner, it does appear upon the face of the record 
that certain persons of age were not made parties, or that 
they have not appeared as such in person or by attorney, 
and they have in no way waived their rights, they are not 
bound by a judgment rendered therein, and as to them the 


entire proceeding is void upon its face. Moore v. Row- 
land umber Co., 150 N. C. 261, 63 S. KE. 953. 


§ 1-402. Judge approves when petitioner is in- 
fant.—If any petitioner is an infant, or the guard- 
ian of an infant, acting for him, no final order or 
judgment of the clerk, affecting the merits of the 
case and capable of being prejudicial to the in- 
fant, is valid, unless submitted to and approved 
by the judge resident or holding court in the dis- 
trict. ‘(Rev., s. 720; Code, .s., 286; 1887; ¢, G150C. 
C. P., s. 420; 1868-9, c. 93, s. 3; C. S. 761.) 


Infants Represented by Guardian.—In an ex parte proceed- 
ing to sell land for assets infant heirs are represented by 
a guardian or next friend, and the order must be approved 
by the judge. Harris v. Brown, 123 N. C. 419, 424, 31 
Sia Benosss 

Same—Where Represented by Administrator.—While it is 
irregular for the administrator in such case to represent 
a minor heir as guardian, yet, where there is no suggestion 
of any unfair advantage having been taken in the sale, con- 
firmation or elsewhere in the proceeding, such irregularity 
will not vitiate the title of purchaser. Harris v. Brown, 
123 N. C. 419, 420, 31 S. E. 877. 

Who May Approve.—An emergency judge has the same 
jurisdiction for making approvals under this section as has 
the regular judge of the superior court. . See discussion in 
1 N. C. Law Rev. 284. 

One who joins as imfant in a petition is bound by the 
judgment, though it is not approved by the judge of the 
court. Lindsay v. Beaman, 128 N. C. 189, 190, 38 S. E. 811. 

Court Presumed to Have Protected Interests of Infants.— 
Where the lands of infants are sold under an order of the 
superior court upon an ex parte petition, in which the in- 
fants are represented by next friends, it is presumed that 
the court protected their interests, and was careful to see 
that they suffered no prejudice. Tyson v. Belcher, 102 N. 
C112) 9 Son Bap Gor 

Cited in Ward v. Agrillo, 194 N. C. 321, 323, 139 S. E. 
451. 
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§ 1-408. Orders signed by judge—FE very order 
or judgment in a special proceeding required to 
be made by a judge of the superior court, in or 
out of term, must be authenticated by his signa- 
ture. (Rev., s. 722; Code, s. 288; 1868-9, c. 93, s. 
5; 1872-3, c. 100; C. S. 762.) 


Section, While Directory, Should Always Be Observed.— 
“We have a plain provision in our statute law’ requiring 
every judgment granted by a judge to be signed by him. 
And this Court has held that this statute, apparently 
mandatory, should always be observed; still it is held to be 
only directory, and a judgment passed in open court and 
filed with the papers as a part of the judgment roll is a 
valid judgment, though not signed by the judge.” Range 
Co. v. Carver, 118 N. C. 328, 338, 24 S: EK. 352. Matthews v. 
oxcest eo Ne Ga-2003 ) Rollins v, “Henry, 78 Ni® C. 342; 
Keener v. Goodson, 89 N. C. 273; Spencer v. Credle, 102 
New 606 oS) Om. 90150 Bonde vim Wook etlaw Ns C.20, 18 
Sabai: 


§ 1-404. Reports of commissioners and jurors.— 
Every order or judgment in a special proceeding 
imposing a duty on commissioners or jurors must 
prescribe the time within which the duty must be 
performed, except in cases where the time is pre- 
scribed by statute. The commissioners or jurors 
shall within twenty days after the performance 
ot the duty file their report with the clerk of the 
superior court, and if no exception is filed to it 
within twenty days, the court may proceed to con- 
firm the same on motion of any party and without 
special notice to the other parties. (Rev., s. 723; 
1593; ¢/2093-Co'S763,) 


Confirmation Discretionary with the Court.—The confir- 
mation by the court, if no exception is filed to the report 
within the twenty days after it is filed with the clerk, lies 
within the discretion of the court. Ex parte Garrett, 174 
N. C. 343, 93 S. E. 838. But in partition proceedings it is 
obligatory for the court to confirm the same. Id. 

(Proceedings to Sell Land Appealable—A proceeding to 
sell lands to make assets to pay the debts of the deceased, 
under this section, is appealable from the clerk of the 
Superior Court, and open to revision and such further or- 
ders or decrees on the part of the judge as justice and 
the rights of the parties may require, and is to be heard 
and decided by him on the same or such additional 
evidence as may aid him to a correct conclusion of the 
TIO Gert verve ert yey Oe NeG. 445. 102 -S.1Hs 472, 

Same—Jurisdiction of Judge.—The fact that the commis- 
sioner appointed to sell lands to make assets to pay the 
debts of a deceased person has sold them several times un- 
der resales ordered by the clerk of the Superior Court, and 
that the clerk has granted the purchaser’s motion to con- 
firm the sale after the lapse of more than twenty days from 
the last sale, without an advanced bid until after the ex- 
piration of that time, does not affect the jurisdiction of the 
judge on appeal to examine into the matter and order re- 
sale upon being satisfied that justice and the rights of the 
parties require it. Perry v. Perry, 179 N. C. 445, 102 S. E. 
772. 

Power of Clerk.—The clerk has no power to confirm a 
sale reported by a commissioner until the expiration of 
twenty days from the date on which the report was filed. 
Vance v. Vance, 203 N. C. 667, 668, 166 S. E. 901. 

Applied in Buncombe County v. Arbogast, 205 N. C. 745, 
AD 0 Van 304: 

§ 1-405. No report set aside for trivial defect.— 
No report or return made by any commissoners 
may be set aside and sent back to them 
or others for a new report because of any 
defect or omission not affecting the substantial 
rights of the parties, but the defect or omission 
may be amended by the court, or by the commis- 
sioners with permission of the court. (Rev., s. 
724: Code, s. 289; 1868-9, c. 93, s. 7; C. S. 764.) 

Report Conclusive until Set Aside.——The report of com- 
missioners appointed to condemn lands and assess damages 
for the purpose of drainage is, like the verdict of a jury, 
conclusive of the facts therein ascertained, until set aside. 


Norfolk Southern R. Co. v. Ely, 101 N. C. 8, 7 S. E. 476. 
Substantial Rights Affected——The omission in a _ report 


CH. 1. CIVIL PROCEDURE—SPECIAL 


§ 1-407 


of commissioners to make partition of lands to state affirm- 
atively that the allotments in their opinion were equal in 
value, affects the substantial rights of the parties, and the 
clerk or judge may set it aside with directions, either that 
the commissioners shall make a _ reallotment, or _ that 
others shall be appointed to do so. Skinner v. Carter, 108 
N. (Co106) 12S be 908: 


Description of Land Unnecessary. — A report of the 
commissioners is not invalid because it does not contain a 
description. Hanes v. R. R., 109 N. C. 490, 491, 13 S. E. 
896. Nor is it mandatory that such report be under seal. 
Id. 

§ 1-406. Commissioner of sale to account in 
sixty days.—In all actions or special proceedings 
when a person is appointed commissioner to sell 
real or personal property, he shall, within sixty 
days after the maturity of the note or bond for the 
balance of the purchase money of said property, or 
the payment of the amount of the bid when the 
sale is for cash, file with the clerk of the superior 
court a final account of his receipts and disburse- 
ments on account of the sale; and the clerk must 
audit the account and record it in the book in 
which the final settlements of executors and ad- 
ministrators are recorded. If any commissioner 
appointed in any action or special proceeding be- 
fore the clerk fails, refuses or omits to file a final 
account as prescribed in this section, or renders 
an insufficient or unsatisfactory account, the clerk 
of the superior court shall forthwith order such 
commissioner to render a full and true account, as 
required by law, within twenty days after service 
of the order. Upon return of the order, duly 
served, if such commissioner shall fail to appear or 
refuse to exhibit such account, the clerk of the 
superior court may issue an attachment against 
said commissioner for a contempt and commit him 
till he exhibits such account, or files a bond for the 
amount held or unaccounted for as is prescribed 
by law for administrators, the premium for which 
is to be deducted from the commissioner’s fee, 
earned by said commissioner in said action or 
special proceeding. (Rev., s. 725; 1901, c. 614, ss. 
1, 231933, ¢, 98; C. S768.) | 

Editor’s Note.—The last two sentences of this section, 
giving the clerk power to force a final settlement, were 


added by Public Laws 1933, c. 98. 
Applied in Peal v. Martin, 207 N. C. 106, 176 S. E. 282. 


§ 1-407. Commissioners selling land for rein- 
vestment, etc., to give bond—Whenever in any 
cause or special proceeding there is a sale of real 
estate for the purpose of a reinvestment of the 
money arising from such sale or for any other 
purpose, and the proceeds from such sale are 
held by a commissioner or other officer desig- 
nated by the court to receive such money, for 
purposes of reinvestment or otherwise, the com- 
missioner or officer so receiving same shall exe- 
cute a good and sufficient bond, to be approved 
by the court, in an amount at least equal to the 
corpus of the fund, and payable to the state of 
North Carolina for the protection of the fund and 
the parties interested therein, and conditioned 
that such custodian of the money shall faithfully 
comply with all the orders of the court made or 
to be thereafter made concerning the handling of 
reinvestment of said funds and for the faithful 
and final accounting of the same to the parties 
interested; but the court in its discretion may 
waive the requirement of such bond in those 
cases where the court requires the funds or pro- 
ceeds from such sale to be paid by the purchaser 
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or purchasers direct to the court. The premium 
for any such bond shall be paid from the corpus 
of the fund intended to be thereby protected. 
(1919, c. 259; 1935, c. 45; C. S. 766.) 

Local Modification.—Duplin: 1935, c. 45. 

Editor’s Note.—Prior to the amendment of 1935 the clause 
at the end of the first sentence provided that the court 
could dispense with the bond where it was not contem- 
plated that the money would be ultimately reinvested un- 
der the direction of the court. 

Bond.—Where an order has been made for the sale of 
timber growing upon lands affected with contingent inter- 
ests, the court should also require its commissioner ap- 
pointed for the sale to give bond for the preservation and 
proper application of the proceeds of sale, etc.; but this 
provision does not affect the title of the purchaser, who is 
mot required to see to the application of the funds, and the 
proper order in this respect may be supplied by amend- 
ment or supplementary decree. Midyette v. Lycoming Tim- 
ber & Tumber Co., 185 N. C. 423, 117 S. E. 836. See also, 
Pools v. Thompson, 183 N. C. 588, 112 S. E. 323. 


§ 1-408. Action in which clerk may allow 
fees of commissioners; fees taxed as costs.—In 
all civil actions and special proceedings instituted 
in the superior court in which a commissioner, or 
commissioners, are appointed under a judgment 
by the clerk of said court, said clerk shall have 
full power and authority and he is hereby author- 
ized and empowered to fix and determine and 
allow to such commissioner or commissioners a 
reasonable fee for their services performed under 
such order, decree or judgment, which fee shall 
be taxed as a part of the costs in such action or 
proceeding, and any dissatisfied party shall have 
the right of appeal to the judge, who shall hear 
the same de novo. (1923, c. 66, s. 1; C. S. 766(a).) 


SUBCHAPTER XIII. PROVISIONAL 
REMEDIES. 


Art. 34. Arrest and Bail. 


§ 1-409. Arrest only as herein prescribed.—No 
person may be arrested in a civil action except as 
prescribed by this article, but this provision shall 
not apply to proceedings for contempt. (Rev., s. 
796: Code, s. 290; C..C. Ps isp izeeCes. 767.) 


Cross References.—As to execution against the person, 
see section 1-311, As to persons taken in arrest and bail 
proceeding being entitled to insolvent debtor’s oath, see § 
23-29. As to arrest in criminal actions, see Art. 6, ch. 15 
on Criminal Procedure. As to bail in criminal action, see 
Art. 10, ch. 15 on Criminal Procedure. 

Editor’s Note.—Statutes authorizing arrest in civil cases 
are in derogation of personal liberty and should be strictly 


construed; the conditions are jurisdictional and not di- 
rectory. 

Article I, section 16 of the state Constitution provides 
that “There shall be no imprisonment for debt in this 


state except for fraud.” This provision of the Constitution 
has no application to actions of tort but is confined to ac- 
tions arising ex contractu. Tong v. McLean, 88 N. C. 3. 

The words except in cases of fraud are very broad, and 
they comprehend not only fraud in attempting to delay 
and defeat the collection of a debt by concealing property 
or other fraudulent devices, but embraces also fraud in 
making the contract, false representations, for instance, and 
fraud in increasing the liabilities, as when an adminis- 
trator, by applying the funds of the estate to his own use, 
paying his own debts, and the like. Powers v. Davenpcrt, 
101 N. C. 286, 293, 7 S. E. 747; Melvin v. Melvin, 72 N. C. 
384. 

Now, in order to avoid a violation of this article of the 
‘Constitution and at the same time protect honest creditors 
against dishonest debtors, it devolved upon the legislature, in 
ceases of fraud, to enact such laws as were necessary, in 
its discretion, for arrest and imprisonment in proper cases, 
and to provide for all necessary proceedings in relation 
thereto. This is done in this and the following sections. 
Preiss v. Cohen, 117 N. C. 54, 59, 23 S. E. 162. 

Section 23-13 Applies.—Parties arrested and in custody, in 
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pursuance of the provisions contained in this and’ the fol- 
lowing sections, if the order of arrest is not vacated ‘“‘on 
motion,’ must seek their discharge in the mode prescribed 
in sec. 23-13. Wingo v. Watson, 98 N. C. 482, 485, 4 S. 
E. 463; Preiss v. Cohen, 117 N. C: 54,60, 23 S. E. 162: 

Application to Partnership.—Where a partnership has 
terminated and all debts have been paid and the partner- 
ship affairs otherwise adjusted, or where the partnership 
was for a single venture or special purpose which has 
been closed, and nothing remains but to pay over the 
amount due, in either case an action will lie in favor of 
one partner against the other, and if the facts bring the 
claim within the provisions of this article on arrest and 
bail, the plaintiff is entitled to this ancillary remedy. Led- 
ford v. Emerson, 140 N. C. 288, 52 S. E. 641. 

Where Judgment of Nonsuit Reversed.—Where there has 
been a motion for an order of arrest and bail under this 
section, and a judgment of non-suit is reversed, the mo- 
tion may be renewed. Hensley v. Helvenston, 189 N. C. 
686,127 Ose dt Gen. 

For definition of arrest see State v. Buxton, 102 N. C. 
129, 8 S. E. 774; Journey v. Sharpe, 49 N. C. 165, 167; Hadley 
v.Tinnin, 270 No) C84, 1860s Es 1017. 

Cited in Ledford vi Smith, 212 N. C. 447, 193 S. E. 722. 


§ 1-410. In what cases arrest allowed.—The de- 
fendant may be arrested, as hereinafter pre- 
scribed, in the following cases: 

1. In an action for the recovery of damages on 
a cause of action not arising out of contract where 
the action is for wilful, wanton, or malicious in- 
jury .to. person, or ,character Lor (ior <:wilfully 
wantonly or maliciously injuring, taking, detain- 
ing, or converting real or personal property. 


Editor’s Note.—The 1943 amendment omitted the words 
“where the defendant is not a resident of the state, or is 
about to remove therefrom, or’ formerly appearing after 
the word “contract” in line two of subdivision 1. It also 
added the requirement of the subdivision that the injury, 
etc., be wilful, wanton or malicious. 

See note under § 1-311. 

In General.—The following cases were decided before the 
1943 amendment, and should be evaluated with that fact 
in mind, 

In Hoover v. Palmer, 80 N. C. 313, 315, the court said: 
It is fair to conclude that the legislature in providing for 
arrest and bail in an action for injury to person used those 
words—injury to person—according to their established legal 
signification in the classification of rights and injuries there- 
to as taught in the elementary writers, and, thus consid- 
ered, the language employed in legal effect authorized, as 
we think, an arrest for all those injuries (seduction included) 
which may be suffered in respect of any rights of person, 
absolute or relative. This, we hold, was intended to be and 
is the proper construction of the section. 

Mere Negligence Insufficient.—A judgment that execution 
issue against the person of the defendant cannot be sus- 
tained upon the mere finding that the defendant negligently 
injured the plaintiff’s property; in order to justify such ex- 
ecution under this section and section 1-311, the injury must 
have been intentionally or maliciously inflicted, i. e., with 
some element of violence, fraud or criminality. Oakley 
v. Lasater, 172 N. C. 96, 89 S. EB. 1063. 

Malpractice.—In an action to recover for malpractice of 
defendant, execution against the person of defendant may 
not issue in the absence of allegation and evidence of ac- 
tual malice. Olinger vy. Camp, 215 N. C. 340, 1 S. E. (2d) 
870. 

Wrongful Conversion. — Where a cotenant wrongfully 
converted a race horse, by selling it while in his posses- 
sion, he was liable to arrest under this section. Doyle v. 
Bashie IGN, PCa 105286) San). ose 

In Action for Libel—An arrest in an action for libel is not 
within the provisions of the Constitution (Art. I, § 16) 
prohibiting imprisonment for debt. Moore y. Green, 73 
Ni) 2G 394: 

Slander of Title—Although it was not necessary in the 
case to decide the precise point, the court stated in Sneeden 
v. Harris, 109 N. C. 349, 354, 13 S. E. 920, that it was ques- 
tionable whether an action for slander of title was em- 
braced by this article on arrest and bail. 

Seduction.—The seduction of a daughter, being an in- 
fringement of the father’s relative rights of persons, is an 
injury to his person within the meaning of this section, and 
a sufficient ground for the arrest of the defendant in an 
action for such tort. Hoover v. Palmer, 80 N. C. 313. It 
involves also fraud and deceit ex vi termini. Hood y. Sud- 
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derth, 111 N. C. 215, 16 S, E. 397. See also the next sub- 
section as to seduction. 

This section was mentioned as applying to injury to char- 
acter in Michael v. Leach, 166 N. C. 223, 225, 81 S. E. 760. 
As applying to injury to person in Howie vy. Spittle, 156 
Now Os 180) 181; - 720 Se -E.. 207. 


® In an action for a fine or penalty, for seduc- 
tion, for money received, for property embezzled 
or fraudulently misapplied by a public officer, 
attorney, solicitor, or officer or agent of a corpo- 
ration or banking association in the course of his 
employment, or by any factor, agent, broker or 
other person in a fiduciary capacity, or for any 
misconduct or neglect in office, or in a profes- 
sional employment. 


Editor’s Note. — Originally, this section contained the 
words “in an action on a promise to marry.” In Moore vy. 
Mullen, 77 N. C. 327, the court held this provision to be in 
conflict with Art. I, section 16 of the Constitution. Soon 
thereafter this provision was stricken out of the section by 
the legislature and the word “seduction” substituted. This 
seems to be a legislative construction that where a woman 
should sue for the seduction, instead of a mere breach of 
promise, an arrest would lie. Hood v. Sudderth, 111 N. C. 
ita rales lie ON OE BEI 

In General.—This section is plain and very comprehen- 
sive in its terms and purpose. It intends, certainly, to em- 
brace all cases where the relation of trust and confidence, 
in respect to money received by, or personal property in 
the possession of one party for the benefit of another, is 
raised and exists between such parties by reason of their 
mutual contract, express or implied. The purpose is to 
give the more efficient remedy where the cause of action 
involves a breach of trust on the part of the defendant sus- 
taining a fiduciary relation to the plaintiff. Travers v. Dea- 
ton, i107 N. C. 500, 503, 12 S. E. 373; Boykin v. Maddrey, 
114 N. C. 89, 98, 19 S. E. 106; Chemical Co. v. Johnson, 98 
N. C. 123; 3 S. E. 723; Powers v. Davenport, 101 N. C. 286, 
Hi Nfs oe Oe EE 

The section gives to a plaintiff, whose money or property 
has been put beyond his reach by his agent or trustee by 
an act in violation of his duty, the remedy of arrest and 
bail, that he may the better compel his unfaithful agent or 
trustee to make amends for his unfaithfulness, and it “turns 
a deaf ear’? to one who would excuse himself by asserting 
that he did not mean to do wrong when consciously doing 
that which was a breach of the trust reposed in him, or 
by alleging that he honestly believed that he would be able 
to replace the misapplied funds, so that no loss would event- 
ually come to the plaintiff. Boykin, etc. Co. v. Maddrey, 
PIF Nee 89) 100s 19 Re EX A06; 

Applications of the Section—Where a firm of merchants 
gave to manufacturers of fertilizers its note for a consign- 
ment of goods, agreeing to hold such goods or the proceeds 
of the sale thereof, or the notes of farmers given therefor, 
in trust for the manufacturers, a fiduciary relation was es- 
tablished and a violation of the contract was a breach of 
trust for which, upon proper affidavits and the required 
undertaking, an order of arrest could be obtained. Boykin, 
etc. Co. v. Maddrey, 114 N. C. 89, 19 S. E. 106. 

One who fraudulently conveys property held by him as 
trustee can be legally arrested under this section. Durham 
Fertilizer Co. v. Little, 118 N. C. 808, 24 S. E. 664. 

An action for seduction may be brought under this section 
by the woman seduced, and an order for the arrest of the 
defendant may be granted in such action. Hood v. Sud- 
derth, 111 N. C. 215, 16 S. E. 397. As to parent bringing 
action, see Kinney v. Laughenour, 97 N. C. 325, 2 S. E. 43. 

A defendant, in an action for money received or property 
fraudulently misapplied by him as agent, may be arrested 
under the provisions of this section. Gossler v. Wood, 120 
Ne Goo ef. LE” 338 

This section applies to arrest for alienating the affec- 
tions of a wife. Edwards v. Sorrell, 150 N. C. 712, 64 S. E. 
898. 

Fraud Committed 
fraud for which the defendant was arrested was committed 
in another state is no ground for immunity from arrest, 
under this section, authorizing arrests for frauds in fidu- 
ciary transactions. Powers v. Davenport, 101 N. GC 2a 7 
GS, eit 74ee 

When Partner Liable.—Where members of a firm assume 
a fiduciary relation as to property committed to them, and 
a misappropriation is made by one partner with the knowl- 
edge, connivance, or assent of the other, the intent of the 
latter to commit a breach of trust is conclusively presumed, 
from such knowledge and acts, for all the purposes of arrest 
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and bail. Boykin, etc. Co. v. Maddrey, 114 N. C. 90, 19 
S. E. 106. 

Insolvent May Be Arrested.—An insolvent defendant may 
be arrested in a civil action for money received and fraud- 
ulently misapplied. Carroll v. Montgomery, 128 N. C. 278, 
S8 oS. Beeer4e 

Non-resident Liable—A non-resident of this State may : 
be arrested and held to bail for fraud under this section, 
Powers v. Davenport, 101 N. C. 286, 7 S. KE, 747. 


3. In an action to recover the possession of per- 
sonal property, unjustly detained, where all or 
any part of the property has been concealed, 
removed, or disposed of, so that it cannot be 
found or taken by the sheriff and with the in- 
tent that it should not be so found or taken, or 
with the intent to deprive the plaintiff of the 
benefit thereof. 

4, When the defendant has been guilty of a 
fraud in contracting the debt or incurring the 
obligation for which the action is brought, in 
concealing or disposing of the property for the 
taking, detention or conversion of which the 
action is brought, or when the action is brought 
to recover damages for fraud or deceit. 


No Arrest Unless Action Pending.—Where plaintiff brought 
an action against defendant, setting out two causes of ac- 
tion, one on a note and the other for embezzlement, and 
judgment was rendered on the note by default but no judg- 
ment was entered upon the other cause and it was removed 
from the docket, no order of arrest was permissible under 
this section since there is no action pending wherein the 
allegations of fraud in the complaint, used as an affidavit, 
could authorize a warrant of arrest. Stewart v. Bryan, 
121) Ni wGe46 62S be 18: 

Contract Action Not Affected.—Where, in an action on 
contract, the plaintiff alleges fraud and deceit on the part 
of the defendant and sues out the ancillary process of ar- 
rest and bail, this does not change the nature of the con- 
tract action. Copeland v. Fowler, 151 N. C. 353, 355, 66 S. 
Be 2l5s 

Fraud Necessary for Arrest under Section.—A defendant 
cannot be arrested under this section, unless he has been 
guilty of fraud in contracting the debt for which the action 
is brought. McNeely v. Haynes, 76 N. C. 122. 

A debt is fraudulently contracted where a purchase of 
property is made with an intent on the part of the pur- 
chaser not to pay for the same. See 69 Ohio State Re- 
ports, 311, construing the similar provision of the Ohio Code. 

Section Applies to Subsequent Fraud.—A person may be 
arrested and held to bail for a fraud committed after the 
contracting of the debt—e. g.—by concealing property, or 
other devices for the purpose of defeating his creditor. 
Powers v. Davenport, 101 N. C. 286, 7 S. E. 747. 

Partner Must Have Knowledge.—One partner can not be 
arrested for the fraud of his copartner of which he had 
no knowledge, and in which he in nowise connived. Mc- 
neely v. Haynes, 76 N. C. 122; Boykin, etc., Co. v. Mad- 
drey, 114 N. C. 89, 101, 19 S. E. 106. 


i 


5. When the defendant has removed, or dis- 
posed of his property, or is about to do so, with 
intent to defraud his creditors. 

No woman shall be arrested in any action ex- 
cept for a willful injury to person, character or 
property, and no person shall be arrested on Sun- 


‘day. (Rev., s. 727; Code, s. 291; C. C. P., s. 149; 


1369-70,-¢., 19; RoC, ef 31ys? 64: 2777) cl 118, s. 
Oss OT Capel; 1943) Cc) 5433°C. S, 768.) 


In General.—The words “removed, or disposed of” used 
in this section are of different and broader meaning than 
the words in subsection 2, supra, and are broad enough to 
comprehend real estate, Durham Fertilizer Co. v. Little, 
118 N. C. 808, 818, 24 S. E. 664. 

That there can be no arrest on Sunday, see White vy. 
Morris, 107 N. C. 93, 99, 12 S. E. 80. 

Fraudulent Conveyance.—One who fraudulently conveys 
his real estate with intent to defeat his creditors can be 
legally arrested under this section. Durham Fertilizer Co. 
v. Little, 118 N. C. 808, 24 S. E. 664. 

Arrest for “Willful Injury.”—For the arrest of a woman 
under the provisions of this section, for “willful injury,’ 
etc., an actual intent is not necessary if the defendant’s 
negligence is so gross as to manifest a reckless indifference 
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to the rights of others. Weathers v. Baldwin, 183 N. C. 


we Ait SF 183. 


§ 1-411. Order and affidavit—An order for the 
arrest of the defendant must be obtained from the 
court in which the action is brought or a judge 
thereof, and may be made where it appears to 
the court or judge, by affidavit of the plaintiff or 
of any other person, that a sufficient cause of 
action exists and that the case is one of those 
provided for in this article. (Rev., ss. 728, 729; 
Code, ss. 292, 293; C. C. P., ss. 150, 151; C. S. 769.) 


The Order.—The order of arrest must proceed from the 
court in which the action is brought or from a judge 
thereof. Houston v. Walsh, 79 N. C. 36, 38. 

Same—Jurisdiction.—An order of arrest, under this sec- 
tion is a judicial and not a ministerial proceeding, in the 
issuance of which the judge and the clerk have concurrent 
jurisdiction. Bryan v. Stewart, 123 N. C. 93, 31 S. E. 286. 

Same—Voidable Only.—An order of arrest granted by a 
court having jurisdiction is not void. It may be erroneous 
if issued upon an insufficient affidavit. Tucker v. Davis, 
imeNeaG. (O30! ‘ 

Grounds May Be Stated in Complaint.—The grounds for 
the arrest may be, and most usually are, set forth in an 
affidavit by the plaintiff, or any other person, that a suf- 
ficient cause of action exists, and that the case is one of 
those mentioned in section 1-410. Roulhac v. Brown, 87 N. 
Cc. 1, 3. The cause of arrest may be stated in the com- 
plaint but the statement must be as explicit as if set 
forth in an affidavit and properly verified. Peebles v. Foote, 
Sse C102: 

Positive Statement of Facts Desirable. — The affidavit 
should state the facts positively, when this can be done. 
Harriss v. Sneeden, 101 N. C. 273, 278, 7 S. E. 801; Peebles 
v. Foote, 83 N. C. 102. 

Grounds of Belief Should Be Stated.—If the affidavit 
states certain things which the party believes are about 
to be done, then the grounds of belief must be stated in 
order that the court may judge of the reasonableness 
thereof. Peebles v. Foote, 83 N. C. 102, 104 and cases cited. 

Examples—Sufficient Statement.—In an action for arrest 
and bail, the affidavit of the plaintiff alleged the exist- 
ence of a cause of action and the fraud committed by de- 
fendants in contracting the debt, and that upon information 
and belief they had fraudulently removed and disposed of 
their property: Held, sufficient to justify the order of ar- 
Test. = Paige vo Price, 78 Ne reanl0: 

Where the affidavit upon which an order of arrest and 
attachment was obtained was as follows: “That the said 
P. has disposed of and secreted his property with intent 
to defraud his creditors—it was held to be sufficient.” 
Hughes v. Person, 63 N. C. 548. 

Same—Insufficient Statement.—An affidavit for arrest of 
an administrator who has been charged with assets to a 
certain amount is not sufficient if it does not show fraud 
in the misapplication of the funds by an administrator. 
Melvin v. Melvin, 72 N. C. 384. 

General Rumor.—Mere general rumor that a person in- 
debted has removed to another state is not sufficient to 
justify his creditor in suing out a warrant for his arrest. 
There should be such evidence as would induce a reasonable 
man to believe that the facts existed upon which he based 
his application. Tucker v. Wilkins, 105 N. C. 272, 11 S. 
tah, Waves. 

Court Must Be Convinced.—It is not sufficient that the 
cause of action may exist—this must not be left to con- 
jecture or bare probability—the court must be satisfied from 
the evidence before it that a cause does exist. MHarriss v. 
Sneeden, 101 N. C. 273, 278, 7 S. E. 801. 

Allowing Second Affidavit.—The refusal to allow a_ sec- 
ond affidavit to be filed is an exercise of discretion, which 
can not be reviewed upon appeal; the plaintiff might have 
filed a second sufficient affidavit immediately, and cbtained 
a second warrant of arrest. Wilson vy. Barnhill, 64 N. 
CN 1212 

Question of Law.—The question of the sufficiency of the 
affidavit is one of law, addressed to the court alone. Wood 
v. Harrell, 74 N. C. 338, 340. 





§ 1-412. Undertaking before order. — Before 
making the order the court or judge shall require 
a written undertaking on the part of the plaintiff 
of at least one hundred dollars, with sufficient 
surety, payable to the defendant, to the effect 
that if the defendant recovers judgment the 
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plaintiff will pay all damages which he sustains 
by reason of the arrest, not exceeding the sum 
specified in the undertaking. (Rev., s. 730; Code, 
s. 294; C. C. P., s. 152; 1868-9, c. 277, s. 7; C. S. 
770.) 


Cross Reference.—As to giving the bond of a surety com- 
pany as surety, see Art. 2, ch. 109 on Bonds. 

Applies to Suits in Forma Pauperis.—A plaintiff who is 
allowed to sue, in forma pauperis, has no right to an order 
of arrest, without first filing the undertaking required by 
this section. Rowark v. Homesley, 68 N. C. 91. 

Judge Can Increase Bond.—The trial court has power to 
increase or diminish, the bond, and an order increasing 
the bond can not be questioned unless abuse of discretion 
is shown. Fayetteville Light, etc., Co. v. Lessem Co., 174 
WW, MGS. RT ASH 1S. eee 

Amount of Bond Not Subject to Review.—The discretion 
of the court in fixing the amount of the bond is not 
subject to review. Fayetteville Light, etc., Co. v. Lessem 
Col 124 Nig Cen oo Sen So nenisem SOO; 


§ 1-413. Issuance and form of order.—The order 
may be made to accompany the summons, or to 
issue at any time afterwards, before judgment. 
It shall require the sheriff of the county where 
the defendant may be found forthwith to arrest 
him and hold him to bail in a specified sum, and 
to return the order at a place and time therein 
mentioned to the clerk of the court in which the 
action is brought. Notice of the return must be 
served on the plaintiff or his attorney as pre- 
scribed by law for the service of other notices. 
GRevisis e773 Is Codeticy 205-1 6 CaP acetone oe 
771.) 


Cross Reference.—As to execution against the person of a 
debtor after judgment, see section 1-311. 

In General.—The words “before judgment,’ as used in 
this section mean “final judgment” upon the matters put 
in issue by the pleadings, and hence the judgment rendered 
for the debt simply, in an action in which there are allega- 
tions of fraud, does not interfere with the rights of the 
parties in the matters in dispute on the question of fraud, 
if properly prosecuted. Preiss v. Cohen, 117 N. C. 54, 23 
S. 5. 162. Houston v. Walsh, 79 N. C. 35. 

Process Can Be Served on Prisoner in Jail.—The sheriff 
can serve process anywhere in his county—the jail pos- 
sesses no “privilege of sanctuary’? and service of process 
upon a prisoner there is valid. White v. Underwood, 125 
INE Gla a Soins GEE 

This section is mentioned in Powers v. Davenport, 101 
New Cro) a. tei a7e 

Written Warrant Necessary.—For the benefit of the cit- 
izen, that he may at all times be able to call upon the offi- 
cers to produce his authority, and to see precisely what it 


was, the law established the necessity of a written war- 
rant. JLutterloh v. Powell, 2 N. C. 395, 396. 
Defendant under Criminal Process.—A defendant, who 


has been brought into court on criminal process, and dis- 
charged from arrest under the same on bail, is not priv- 
ileged from being arrested on civil process immediately 
afterwards, during the sitting of the court and before he 
leaves the court room. Moore v. Green, 73 N. C. 394. 

The exemption of witnesses and jurors from civil arrest 
accorded by §§ 8-64 and 9-18, and of nonresident parties and 
witnesses voluntarily attending court here, on grounds of 
public policy does not apply to parties arrested in criminal 
proceeding. White v. Underwood, 125 N. C. 25, 34 S. E. 104. 

Witnesses Attending Court.—The principle of the com- 
mon law, that a suitor, while going to, remaining at, and 
returning home from court, is exempted from arrest, is in 
force in this state. Hammerskold v. Rose, 52 N. C. 629. 

Nonresident Attending as Witness.—A citizen of another 
state, while voluntarily attending court as a witness, is 
privileged from arrest in a civil case. Ballinger v. Elhott, 
HMA MORE Cele 


§ 1-414. Copies of affidavit and order to defend- 
ant.—The affidavit and order of arrest shall be 
delivered to the sheriff, who, upon arresting the 
defendant, shall deliver him a copy thereof. (Rev., 
84.7323. Code, gy 296; Ci. GeP a e.0t54* 6G oe neo) 


§ 1-415. Execution of order—The sheriff shall 
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execute the order by arresting the defendant and 
keeping him in custody until discharged by law. 
The sheriff may call the power of the county to 
his aid in the execution of the arrest. (Rev., s. 
Waa: Code os. 809-8 Ca Pca. 01552 C.. $.5772.) 

§ 1-416. Vacation of order for failure to serve.— 
The order of arrest is of no avail, and shall be 
vacated or set aside on motion, unless it is served 
upon the defendant, as provided by law, before 
the docketing of any judgment in the action. 
(Ber ma ode Codes. 205) CPC Passriss: C. 
Sit.) 

An order of arrest issued after final judgment in an ac- 
tion is illegal and void. Houston v. Walsh, 79 N. C. 36. 


§ 1-417. Motion to vacate order; jury trial—A 
defendant arrested may at any time before judg- 
ment apply on motion to vacate the order of 
arrest or to reduce the amount of bail. He may 
deny upon oath the facts alleged in the affidavit 
of the plaintiff on which the order of arrest was 
granted, and demand that the issue so raised by 
the plaintiff's affidavit and the defendant’s denial 
be submitted to the jury and tried in the same 
manner as other issues. If the issues are found by 
the jury in favor of the defendant, judgment shall 
be rendered discharging him from arrest 
AncMeyacalinom=themsotdet, wor satrest, and he 
shall recover of the plaintiff all costs of the pro- 
ceeding in such arrest incurred by him in defend- 
ing the action. (Rev., s. 735; Code, s. 316; 1889, 
Papier Cb. Sere? Ce Or TTS.) 


In General.—This section and sections 1-419 and 23-29 et 
seq., prescribing the methods by which a prisoner may be 
discharged in certain instances before final judgment, 
should be construed together; and, when so construed, the 
remedies given in section 23-29 et seq. are in addition to 
those given in sections 1-417 and 1-419. Edwards v. Sorrell, 
150° N. (C; 712, 64-S; EE. 898. 

Motion Must Be Made before Judgment.—A motion to 
vacate the order of arrest can only be made before judg- 
ment. Roulhac v. Brown, 87 N. C. 1, 3. And where such 
a motion has been once refused, and no appeal taken, the 
matter is res adjudicata and a similar motion will not be 
entertained. Id. 

Motion Heard Anywhere in District.—A motion to vacate 
an order of arrest may be heard by a judge out of court 
anywhere within the district that his duties require him to 
be during the time in which he is assigned to the district. 
Parker v. McPhail, 112 N. C. 502, 16 S. E. 848. See also 
Ledbetter yv. Pinner, 120) N= C. 455, 457, 277.5. EH. .123. 

Clerk Can Hear Motion.—It would be perfectly regular to 
move to vacate before the clerk and appeal from his ruling 
to the judge, as was done in Roulhac v. Brown, 87 N. C. 
1. But the clerk might be dilatory in acting, and the 
party has his election to proceed more summarily by ap- 
plying in the first instance to the judge. Parker v. Mc- 
Pha a2 ING C7502) 65045 160.83 E. i848: 

New Matter Not to Be Considered.—The validity of an 
order of arrest and warrant of attachment is determined 
upon facts alleged in the original affidavit, and existing at 
the time when the proceeding is instituted, not upon new 
matter which may have afterwards transpired. Devries & 
Gon ya sounimit,. 86, IN» GC: 126. 

Where Jury Trial Demanded.—If the defendant demanded 
the jury trial permitted by this section the judge would 
have been compelled to remand the motion to vacate to the 
county where the action was pending, that the issues so 
arising might be tried at the first term of court. Parker 
v. McPhail, 112 N. C. 502, 16 S. E. 848. 

Lower Court’s Finding of Fact Conclusive. — In arrest 
and bail proceedings, where a motion was made by the 
defendant to vacate the order of arrest and the court found 
that the facts were sufficient to sustain the order, the 
findings of fact by the court below are final, and will not 
be reviewed unless it be objected properly that there was 
no evidence to support them. Travers v. Deaton, 107 N. C, 
500, 12 S...E. 3/33 Harrissv.. Sweeden;; :101, "Nie 'G.01273, 97 
S. E. 801; Parker v. McPhail, 112 N. C. 502, 16 S. E. 848. 

A party under arrest in a civil action, moving to vacate 
the order upon affidavits submitted to the court, is not 
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entitled to a trial by jury upon the questions of fact 
raised, Wingo v. Watson, 98 N. C. 482, 4 S. E. 463. 


Irregular or False Order Will Be Vacated.—An order of 
arrest will be vacated by a judge without any undertaking 
by the defendant, if on its face it appears to have been 
issued irregularly, or for a cause insufficient in law, or 
false in fact. Bear v. Cohen, 65 N. C. 511. 

Supplemental Affidavit Sufficient—Where an order of 
arrest was made upon an invalid affidavit, and a counter 
affidavit was filed by the defendant, and a supplemental 
one by the plaintiff which was duly verified, it was held, 
that the judge below erred in vacating the order. Benedict, 
etc., Co.) je allyeyo Nee Coe 113. 

Rendition of judgment prior to hearing is not reversible 
error. Allison v. Maddrey, 114 N. C. 421, 19 S. E. 646. 

Prior Acquittal in Another State——It is no ground for 
vacating an order of arrest that the defendant had been 
indicted, tried and acquitted by the courts of another state 
upon the same charge. Powers v. Davenport, 101 N. Ge 
286) 7 Same ase 

Appeal.—An order vacating an order of arrest “affects a 
substantial right claimed’? and hence an appeal from such 
order lies. Fertilizer Co. v. Grubbs, 114 N. C. 470, 474, 
19 3528 Hears 

But where, in the hearing of a motion to vacate an order 
of arrest, the judge finds as a fact that the act upon which 
it was based was not committed, the finding is final and 
can not be reviewed. Parker v. McPhail, 112 N. C. 502, 
16-Ss By 848: 

An appeal from the judgment of a justice of the peace 
discharging one who has been arrested in a civil action 
vacates the judgment, and the order of arrest continues in 
force pending the appeal. Patton v. Gash, 99 N. C. 280, 
(SRSA 1s GRE 


§ 1-418. Counter affidavits by plaintiff.—lIf the 
motion is made upon affidavits on the part of 
the defendant, but not otherwise, the plaintiff 
may oppose the same by affidavits, or other proof, 
in addition to those on which the order of arrest 
wasmader (Rev sf-736;' Code, Ss. 3172 C; Co Py, 
SNTT52CR or 76.) 

Simpie Denial Insufficient.—If the order was _ properly 
granted it ought not to be vacated upon the simple denial 
of the alleged cause of action; but where the answer or 
counter affidavits meet the allegations of the plaintiff fully 
and in detail, and furnish convincing evidence of their 
truth, the order should be vacated. Harriss v. Sneeden, 
JOT Ngee Can2sia) aes. oh c0 Ls 

Facts Must Be Fully Controverted.—When one who has 
been arrested moves to vacate the order of arrest upon 
counter affidavits, purporting to meet the facts alleged 
against him, he should do so fully and clearly, otherwise 
the order of arrest will be continued. Powers v. Daven- 
port, 10 UN. GC: 286,.°7 S. Bs, 747, 

Additional Evidence.—Where the defendant moves to va- 
cate the order upon the ground that it was irregularly or 
improvidently granted, the plaintiff will not be allowed to 
offer additional evidence in support of his application; but 
if the defendant moves to vacate upon counter proofs the 


plaintiff may produce further evidence. Harriss v. Sneeden, 
100 Wec es, 7S... Ey 801, 


§ 1-419. How defendant discharged.—The de- 
fendant, at any time before execution, shall be 
discharged. from the arrest, either upon giving 
bail or upon depositing the amount mentioned 
in the order of arrest, as provided in this article. 
Wier peer 737 Code. js, 298- CC. °C." P., 6,156: C. 
SET ¢) 


Rights of Nonresidents—Where nonresidents are arrested 
under the provisions of this article they are entitled to 
the benefit of sections 23-29 to 23-42, relating to insolvent 
debtors, in securing their discharge. Burgwyn v. Hall, 
LOSING) C25489) 13. S. 222. 

§ 1-420. Defendant’s undertaking—The defend- 
ant may give bail by causing a written under- 
taking, payable to the plaintiff, to be executed 
by sufficient surety to the effect that the defend- 
ant shall at all times render himself amenable to 
the process of the court, during the pendency of 
the action, and to such as may be issued to en- 
force the judgment therein, or if he is arrested 
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in an action to recover the possession of personal 
property unjustly claimed, an undertaking to the 
same effect as that provided by law to be given 
by defendant for the retention of property, under 
the article entitled Claim and Delivery. (Rev., s. 
F387 GOdemseiegos Ore. ce Ss lor. AS mie 


The word ‘‘amenable” as used in this section means ‘‘an- 
swerable” or “responsive” to the process of the court hav- 
ing jurisdiction; and when execution is issued against the 
person of the debtor it is his duty to surrender himself, or 
of the obligors on the bond to do so, and a failure constitutes 
a breach of the obligation. Pickelsimer v. Glazener, 173 
IN. Ge 1630) 92 .S.. B; 700; 

Voluntary Appearance.—The condition of the undertaking 
that the defendant shall, at all times during the pendency 
of the action, render himself amenable to the process of 
the court is met when the defendant voluntarily appears in 
court upon the hearing of the motion against his surety. 
Stepp v. Robinson, 203 N. C. 803, 805, 167 S. E. 147. 


§ 1-421. Defendant’s undertaking delivered to 
clerk; exception.—Within the time limited for 


that purpose, the sheriff shall deliver the order. 


of arrest to the clerk of the court in which the 
suit is brought, with his return endorsed, and a 
certified copy of the undertaking of the bail, and 
notify the plaintiff or his attorney thereof. The 
plaintiff, within ten days thereafter, may serve 
upon the sheriff a notice that he does not accept 
the bail, or he is deemed to have accepted it and 
the sheriff is exonerated from the liability. (Rev., 
s, 730. e@ode,7s 304-1 Case cee G2 OS.) 7'79),) 


§ 1-422. Notice of justification; new bail—On 
the receipt of notice of exception to the bail, the 
sheriff or defendant may, within ten days there- 
after, give to the plaintiff or his attorney notice 
of the justification of the same or other bonds- 
men (specifying the places of residence and 
occupation of the latter) before the court, justice 
of the peace, or judge, at a specified time and 
place; the time to be not less than five nor more 
than ten days thereafter. In case other bonds- 
men are given, there must be a new bond, in the 
form hereinbefore prescribed. (Rev., s. 741; Code, 
=. 305; /C.* C: Paget ee Cee 80.) 


§ 1-423. Qualifications of bail—The qualifica- 
tions of bail must be as follows: 

1. Each of them must be a resident and free- 
holder within the state. 

2. They must each be worth the amount 
specified in the order of arrest, exclusive of prop- 
erty exempt from execution; but the judge, on 
justification, may allow more than two bail to 
justify severally in amounts less than that ex- 
pressed in the order, if the whole justification is 
equivalent to that of two sufficient bail. (Rev., s. 
7407 Code, s.306:.C. (Cx P..sat6as’C.1S.5 7819 


Definition.—Bail are those persons who become sureties 
for the appearance of a defendant in court. Bouvier’s Law 
Dict, Velo 27an.209:. 

Bond Should Show Facts.—A bail bond should show on 
its face that the surety is a resident and freeholder within 
the state, or his justification should establish these facts. 
Howell v. Jones, 113 N. C. 429, 18 S. E. 672. 


§ 1-424. Justification of bail—For the purpose 
of justification, each of the bail shall attend be- 
fore the court or judge, or a justice of the peace, 
at the time and place mentioned in the notice, 
and may be examined on oath, on the part of the 
plaintiff, touching his sufficiency, in such manner 
as the court, judge or justice of the peace, in his 
discretion, may think proper. The examination 
must be reduced to writing and subscribed by 
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the bail, if required by the plaintiff. (Rev., s. 742; 
Codey-s..:307;.C. C. P.,.s.. 16535C.4S, 782.) 


§ 1-425. Allowance of bail.—If the court, judge 
or justice of the peace finds the bail sufficient, he 


shall annex the examination to the undertaking, | 


endorse his allowance thereon, and cause them to 
be filed with the clerk. The sheriff is then exon- 
erated from liability. (Rev., s. 743; Code, s. 308; 
CeCreP48. 1663) CS einen 

Purpose of Bail.—The main object of a bail bond taken 
to release the prisoner from custody in arrest and bail is 
to secure his presence to answer the process of the court 
and, for this purpose, to keep him within its jurisdiction, 
and not merely to obtain money upon his default, Pickel- 
simer v. Glazener, 173 N. C. 630, 92 S. E. 700. 


§ 1-426. Deposit in lieu of bail.—The defendant 
may, at the time of his arrest, instead of giving 
bail, deposit with the sheriff the amount men- 
tioned in the order. The sheriff shall then give 
a certificate of the deposit to the defendant, who 
shall be discharged from custody. (Rev., s. 744; 
Code,"s, 3095 CCr Pits i67.) CMS) yea 


§ 1-427. Deposit paid into court; liability on 
sherif’s bond.—Within four days after the de- 
posit the sheriff must pay it into court, and 
take from the officer receiving it two certificates 
of such payment, one of which he must deliver 
to the plaintiff, and the other to the defendant. 
For any default in making such payment, the 
same proceedings may be had on the official bond 
of the sheriff, to collect the sum deposited, as in 
other cases of delinquency. (Rev., s. 745; Code, 
s.'310;C..C.P. s.168;-Ce S785.) 


Cross Reference.—As to payment by sheriff of money col- 
lected on execution, see section 162-18, 


§ 1-428. Bail substituted for deposit.—If money 
is deposited, as provided in §§ 1-426 and 1-427, 
bail may be given and justified upon notice ac- 
cording to law at any time before judgment. 
Thereupon the judge, court or justice of the peace 
shall direct, in the order of allowance, that the 
money deposited be refunded by the sheriff or 
other officer to the defendant, and it shall be re- 
funded accordingly. (Rev., s. 746; Code, s. 311; 
C. C. P., s. 169; C. S. 786.) 


§ 1-429. Deposit applied to plaintiff’s judgment. 
—When money has been deposited, and remains 
on deposit at the time of an order or judgment 
for the payment of money to the plaintiff, the 
clerk or other officer shall, under the direction of 
the court, apply the same in satisfaction thereof, 
and after satisfying the judgment shall refund 
any surplus to the defendant. If the judgment 
is in favor of the defendant the clerk or other of- 
ficer shall refund to him the whole sum deposited 
and remaining unapplied. (Rev., s. 747; Code, s 
312; C. C. P., s. 170; C. S. 787.) , 


§ 1-430. Defendant in jail, sheriff may take bail. 
—If a person for want of bail is lawfully com- 
mitted to jail, at any time before final judgment 
the sheriff, or other officer having him in custody, 
may take bail and discharge him; and the bail 
bond shall be regarded in every respect as other 
bail bonds, and shall be returned and sued on in 
like manner; and the officer taking it shall make 
special return thereof, with the bond, at the first 
court which is held after it is taken. (Rev., s. 748: 
Code, $31 6c me Ca ut ae) B2uGus, 788.) ; 
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§ 1-431. When sheriff liable as bail—I{, after 
arrest, the defendant escapes, or is rescued, or bail 
is not given or justified, or a deposit is not made 
instead thereof, the sheriff is himself liable as 
bail. But he may discharge himself from such 
liability by the giving and justification of bail at 
any time before process against the person of the 
defendant to enforce an order or judgment in the 
action.. (Rev, s- 749; Code, s./318; C. -C. P,, s. 
171; C. S. 789.) 


In General.—A sheriff who accepts an insufficient under- 
taking in arrest and bail proceedings, or who, after ex- 
ceptions filed thereto by the plaintiff, fails to give notice 
of the time when and the place where the bail will justify, 
is liable as special bail to the plaintiff, and he will not be 
exonerated from liability by the fact that he acted in good 
faith in taking the insufficient bond, or by the fact that 
the plaintiff was nearby and knew what was going on when 
an alleged justification was being made by the surety. 
Howell v. Jones, 113 N. C. 429, 18 S. E. 672. 

In State v. Brittain, 25 N. C. 17, it is said that after 
once taking the bail the sheriff, on finding the bail to be 
insufficient, has no right to rearrest the defendant, and 
that the defendant in such a case is justified in resisting 
the arrest. State v. Queen, 66 N. C. 615, 617. 

Escape of Prisoner.—A sheriff having permitted one ar- 
rested by him upon mesne process in a civil action to go 
into an adjoining room, from which he escaped, subjected 
himself to the liability as bail. Winborne & Bro. v. Mitch- 
ely iitoN: 1G: 13, MdeSt 5.882. 

Same—Defendants Insolvency Immaterial. — 
sheriff is sued as bail he cannot give in evidence, in 
mitigation of damages, the defendant’s insolvency. Win- 
borne & Bro. v. Mitchell, 111 N. C. 13, 14, 15 S. E. 882. 

Notice and Exceptions Unnecessary.—If the sheriff fails 
to take bail, the plaintiff need not file exceptions nor 
give notice to fix him as bail. Adams v. Jones, 60 N. 
C. 198, 

Defective Bond Does Not Satisfy Section. — A paper, 
though intended as a bail bond, which is so defective 
and imperfect as to be adjudged not to be such, cannot 
be regarded as the taking of bail. Adams v. Jones, 60 N. 
€. 198, 199. 


§ 1-482. Action on sheriff's bond.—If a judg- 
ment is recovered against the sheriff, upon his 
liability as bail, and an execution thereon is re- 
turned wholly or partly unsatisfied, the same pro- 
ceedings may be had on the official bond of the 
sheriff, to collect the deficiency, as in other cases 
of delinquency. (Rev., s. 750; Code, s. 314; C. C. 
P., s. 172; C. S. 790.) 


When the 


§ 1-433. Bail exonerated.—At any time before 
final judgment against them, the bail may be ex- 
onerated, either by the death of the defendant or 
his imprisonment in a state prison, or by his legal 
discharge from the obligation to render himself 
amenable to the process, or by his surrender to 
the sheriff of the county where he was arrested, 
in execution of the judgment. (Rev., s. 751; Code, 
S a09e GC Cy Pes. 1616 C. S791") 


Meaning of “State Prison’”.—The term ‘State prison,’’ as 
used in this section, applies to either the penitentiary or 
the county jail, Sedberry v. Carver, 77 N. C. 319. 

When Imprisonment Does Not Exonerate.—Where the im- 
prisonment of a defendant under this section, expired before 
judgment was obtained, either against the principal in the 
original action or against the bail upon his undertaking: 
Held, that such imprisonment does not exonerate the baii. 
Sedberry v. Carver, 77 N. C. 319; Adrian v. Scanlin, 77 N. 
ole 

Imprisonment on Other Charges.—Upon the failure of 
defendant to appear when his case was called, judgment 
nisi was entered and sci. fa. and capias issued. Upon the 
hearing of the sci. fa., the surety showed that at the time 
of the call of the case defendant was incarcerated in another 
county of this state on other charges, that upon the subse- 
quent trial in such other county defendant was sentenced to 
imprisonment, and that the surety had secured capias and 
filed same with the officials of the state’s prison so that de- 
fendant would be surrendered to the court to stand trial 


CH. 1. CIVIL PROCEDURE—PROVISIONAL 


§ 1-435 


upon the expiration of his sentence. Held: Notwithstanding 
that this section relates only to bonds executed in arrest 
and bail proceedings, the bail will be exonerated during 
defendant’s detention, since only the state and not the 
surety can produce the body of defendant, and judgment 
absolute against the surety should be stricken out and 
hearing on the sci. fa. continued until the surety has had 
opportunity to produce defendant after his release from 
prison, Sotatemyere er. 218. N. C. 365, 11 Si. (2d). 295. 

Exoneration by Surrender of Principal.—The obligors on 
the bond may, at any time before final judgment against 
them, be released by the defendant’s voluntary surrender 
of his person, or his production by the obligors in accord- 
ance with the terms of the bond, etc., whereupon the 
liability of the latter ceases. Pickelsimer v. Glazener, 173 
N. C. 630, 92 S. E. 700. 

When Absolute Judgment Error.—Where a defendant and 
the sureties on his appearance bond appear in answer to a 
scire facias and show that defendant’s failure to appear at a 
prior term -of court in accordance with the terms of the 
bond was due to the fact that defendant had been turned 
over to a federal court by a prior bondsman and that de- 
fendant was then serving a sentence imposed by that court, 
it is error for the court to enter absolute judgment on the 
bond, the cases against defendant as well as the hearing 
on the scire facias being subject to continuance. State v. 
Welborn, 205 N. C. 601, 172 S. EB. 174. 


§ 1-434. Surrender of defendant—At any time 
before final judgment against them, the bail may 
surrender the defendant in their exoneration, or 
he may surrender himself to the sheriff of the 


county where he was arrested, in the following 
manner: 


1. A certified copy of the undertaking of the 
bail shall be delivered to the sheriff, who shall 
detain the defendant in his. custody thereon, as 
upon an order of arrest, and acknowledge the 
surrender by a certificate in writing. 

2. Upon the production of a copy of the under- 
taking and sheriff’s certificate, the court or judge 
may, upon a notice to the plaintiff of ten days, 
with a copy of the certificate, order that the bail 
be exonerated, and on filing the order and papers 
used on said application they shall be exonerated 
accordingly. But this section does not apply to 
an arrest in an action to recover the possession 
of personal property unjustly detained, so as to 
discharge the bail from an undertaking given to 
the effect provided by law to be given by defend- 
ant for the retention of property, under the article 
entitled Claim and Delivery. (Rev., s. 752; Code, 
Seoul, Pas 158. C.'S) 792.) 

Cross Reference.—As to surrender of defendant when he 


appears upon motion against the surety, see $ 1-436 and 
annotations thereunder. 

As to claim and delivery, see sections 1-472 to 1-484. 

Where Prisoner Again Arrested.—Where in arrest and 
bail the prisoner under bail bond has been again arrested 
to await a warrant in extradition proceedings, and im- 
prisoned in the jail of the county by the same’ sheriff, 
semble, upon the refusal of the sheriff.to receive the pris- 
oner from the obligors on the bail bond, that the trial 
judge upon hearing the obligors’ motion should order the 
prisoner retained in custody pending the action of the 
Governor, who, upon notification, may consider the rights 
of our own courts as being prior to those of other jurisdic- 
tion, and hold the prisoner to answer in our courts. Pickel- 
simer v. Glazener, 173 N. C. 630, 92 S. E. 700. 


§ 1-485. Bail may arrest defendant.—For the 
purpose of surrendering the defendant, the bail, 
at any time or place, before they are finally 
charged, may themselves arrest him, or by a writ- 
ten authority endorsed on a certified copy of the 
undertaking may empower any person over 
twenty-one years of age to do so. (Reyv., gs. Gis¢ 
ROM, p01, UC. Pg. 159; °C. So 793.) 


In General.—Where a prisoner in arrest and bail is 
released from custody of the law upon bail, the Principal is 
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regarded as delivered to the custody of his sureties under 
the original process, who may thereafter seize and deliver 
him in discharge of their liability, or imprison him tem- 
porarily when necessary until this can be done, exercising 
this right in person or by agent in this or another State, 
upon the Sabbath or otherwise, and, if necessary, break 
and enter his house for that purpose. Pickelsimer v. 
Glazener, 173 N. C. 630, 92 S. E. 700. 


§ 1-436. Proceedings against bail by motion.— 
In case of failure to comply with the undertaking 
the bail may be proceeded against by motion in 
the cause on ten days’ notice to them. (Rev., s. 
754: Coders 302;'C. C. P.,.s..1603,C. .S, 7949) 


Cross Reference.—As to when the statute of limitations 
runs against an action under this section, see section 1-52, 
ate. 
Motion Must Be Brought Within Three Years.—Proceed- 
ings against bail, in civil actions, are barred, unless com- 
menced within three years after judgment against the prin- 
cipal, notwithstanding the principal may have left the state 
in the meantime. Albemarle Steam etc., Co. v. Williams, 


AMEN (Cy 35,015 SS. h 8/72 
Principal’s Insolvency No Defense.—Insolvency of the 
principal is no defense to an action against the bail, Win- 


borne & Bro. v. Mitchell, 111 N. C. 13, 15 S. E. 882. 

When Action Against Bail Lies——Where the debtor is 
released upon bail, the creditor may proceed to judgment, 
and issue execution against the debtor’s property, and 
afterwards against his person, if returned ‘‘nulla bona’’; 
and should the latter writ be returned ‘“‘non est inventus,” 
the plaintiff may move on ten days’ notice for judgment 
against the bail, making available to the latter all defenses 
he may have as to the surrender of his principal; and a 
judgment rendered against him at an intermediate stage 
of the proceedings is reversible error. Pickelsimer — v. 
Glazener, 173 N. C. 630, 92 S. E. 700. 

Where the defendant, appeared in open court, in response 
to notice served upon his surety or bail, he was then “‘amen- 
able to the process of the court,’ notwithstanding his re- 
fusal thus to surrender himself, and the court should have 
ordered execution against the person of the defendant, rather 
than hold the surety or bail, for failure to surrender him. 
Stepp v. Robinson, 203 N. C. 803, 804, 167 S. E. 147. 


§ 1-437. Liability of bail to sheriff—The bail 
taken upon the arrest are, unless they justify, or 
other bail are given or justified, liable to the sher- 
iff by action for damages which he may sustain 


by reason of such omission. (Rev., s. 755; Code, 
S315: C, Cie pusmasee  O9D0) 


§ 1-438. When bail to pay costs.—When a notice 
issues against a person, as the bail of another, 
and the bail, at or before the term of the court at 
which he is bound to appear, or ought to plead, 
is not discharged from his liability by the death 
or surrender of his principal or otherwise, he is 
liable for all costs which accrue on said notice, 
notwithstanding he may be afterwards dis- 
charged, by the death or surrender of the princi- 
pal, or otherwise. (Rev., s. 756; Code, s. 319; R. 
a ee as Ls) CaS 2986, ) 


Certain Costs Not Allowed.—The costs allowed against 
bail, notwithstanding a surrender, &c., do not include such 
as are incurred on account of an improper and ineffectual 
appeal. Clark v. Latham, 53 N. C, 1. 


§ 1-439. Bail not discharged by amendment.— 
No amendment of process or pleading discharges 
the bail of the party arrested thereon, unless it 
enlarges the sum demanded beyond the sum ex- 
pressed in the bail bond. (Rev., s. 757; Code, s. 
$20;4R: Cs cell, Sree GS 7075) 


Art. 35. Attachment. 


§ 1-440. In what actions attachment granted.— 
A warrant of attachment against the property of 
one or more defendants in an action may be 
granted upon the application of the plaintiff, as 
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specified in this article, when the action is to re- 
cover a sum of money only, or damages for one 
or more of the following causes: 

1. Breach of contract, express or implied. 

2. Wrongful conversion of personal property. 

3. Any other injury to real or personal property, 
in consequence of negligence, fraud, or other 
wrongful act. 

4. Any injury to the person, caused by negli- 
gence or wrongful act. (Rev., s. 758; Code, s. 
3472 Co CSP. so 97s 489s NT 1001; © 746-9C. 
S. 798.) 


Editor’s Note.—In chapter 7 section 16 of the Rev. Code 
it was provided that an attachment would lie against the 
property of one who injured the person or property of 
another, and within three months thereafter absconded 
from the State. The attachment had to be issued within 
three months from the time of the injury. For cases 
under this old provision, see Blankinship v. McMahon, 
63 N. C. 180; Webb v. Bowler, 50 N. C. 362. 

Definitions and Object.—An order of attachment is an 
execution by anticipation. It empowers the officer to 
seize and hold the estate of the alleged debtor for the 
satisfaction of a claim or demand to be established in the 
future and for which a judgment may never be obtained. 
See Green v. Van Buskirk, 7 Wall. 139, 149, 19 L. Ed. 109. 

Attachment is a mesne process, merely an incident to 
a suit. Ex parte Des Moines, etc., R. Co., 103 U. S. 794, 
796, 26 L. Ed. 46. 

The object of the writ is to enable the plaintiff to ob- 
tain a lien upon the property which may be subsequently 
enforced by a sale upon execution, if judgment be obtained. 
Roller v. Holly, 176 U. S. 398, 406, 20 S. Ct. 410, 44 L. Ed. 
BOs 523: 

Origin of the Writ.—Attachment, other than the common- 
law writ which issued out of the common pleas upon the 
non-appearance of the defendant at the return of the original 
writ, had its origin in the civil law, and afterwards was 
adopted in England in the form of a custom of the London 
merchants, and out of this, as modified and extended by 
statute, has grown the modern law in respect to this 
remedy. It was resorted to in order to compel the at- 
tendance of the debtor as well as to afford a security to 
the creditor. Grocery Co. v. Bag Co., 142 N. C. 174, 177, 
55 S. E. 90. See. Chinnis v.. Cobb, 210 N. C. 104, 185 1S. By 
638. 

History of the Section—Under the Code of 1868, as oriz- 
inally enacted, this provisional remedy was allowed in 
actions on a contract for the recovery of money only, or 
in actions for wrongful conversion of personal property; and 
several decisions of the court, construing the first clause 
of the statute, held that an attachment was only permissible 
for breaches of contract involving the recovery of liquidated 
damages, or damages which could be limited and defined by 
some standard or data contained in the contract itself. See 
Price v. Cox, 83 N. C. 261; Wilson v. St. Louis Cook 
Mfg. Co., 88 N. C. 5. Shortiy after these decisions were 
announced, the statute was amended so as to provide the 
remedy for breach of contract (express or implied), wrong- 
ful conversion of personal property, any other injury to 
personal property in consequence of negligence, fraud or 
other wrongful act. Code 1883, section 347. The legislature 
of 1893 (chapter 77) added ‘‘injuries to real property’’ to 
the section, and in 1901 there was another amendment add- 
ing, “or any injury to the person, caused by negligence or 
other wrongful act,’? making the law on the subject as it 
now appears. Worth v. Knickerbocker Trust Co., 151 
NW. C. 191,194,658; By 918: 

The amendment of 1901 showed the intent of the Legis- 
lature to broaden the right to this writ, and make the 
same almost coextensive with any well grounded demand 
for a judgment in personam. And there is no valid reason 
for the distinction between actions for slander and libel, and 
any other demand for unascertained and unliquidated dam- 
ages for injuries to the person. ‘Tisdale v. Eubanks, 18v 
No Cor 53550156, 104) Sn eeeeoco. 

Nature and Function.—An attachment is not the founda- 
tion of an independent action, but is an ancillary and aux- 
iliary remedy collateral to the action. Marsh v. Williams, 
63 N. C. 371; Toms v. Warson, 66 N. C. 417. Its function 
is to seize the property of a defendant and hold it within the 
grasp of the law until the trial can be had and the rights 
of the parties determined, or it may be released pending 
the action if seized without proper cause. In no sense is 
it a process to bring the defendant into court. It may be 
issued to accompany the summons, or at any time there- 


[ 348 ] 


§ 1-440 CH. 1. CIVIL PROCEDURE—PROVISIONAL § 1-440 
after. Ditmore v. Goins, 128 N. C. 325, 328, 39 S. E. 61. C. 5; Mullen v. Norfolk, etc., Canal Con hi14° N.C 8 
See Chinnis v. Cobb, 210 N. C. 104, 185 S. E. 638. 19 S. E. 106. 


Created by Statute—Attachment is the creature of local 
law; that is, unless there is a law of the state providing 
for and permitting the attachment, it cannot be levied 
there, PHattis ye balk, 9 Use Sa ci5, 222)-25:.9.° Ct. 625, 49 
1 Rd. 1023. 

Conflict between State and Federal Jurisdiction—In case 
of conflict of authority under a state and federal process, 
in order to avoid unseemly collision between them, the 
question as to which authority should for the time prevail 
does not depend upon the rights of the respective parties to 
the property seized, whether the one is paramount to the 
other, but upon the question as to which jurisdiction has 
first attached by the seizure and custody of the property 
under its ‘process. Covell vy. Heyman, 111 U. S. 176, 177, 
40S) Ct. 355; 28. b) Ed, 390: 

And this rule applies notwithstanding the fact that the 
property has been brought into custody by illegal means. 
Gumbel v. Pitkin, 124 U. S. 131, 155, 8 S. Ct. 379, 31 L. Ed. 
374. 

Defects or Irregularities——The court will not be deprived 
of the jurisdiction which it has acquired by the levy of 
a writ of attachment by the fact that the affidavit may 
have been defective, or that the officer whose duty it is 
to issue the writ may have failed in some manner to ob- 
serve all the requisite formalities. Copper v. Reynolds, 10 
Wall. 308, 19 L. Ed. 931. 

Custody of the Law.—Property in custodia legis is not 
subject to levy under process which would have the effect 
of taking it out of his possession and control. Gumbel v. 
Pitkin, 124 WU; S. 131, 156,-8 S: Ct. 3797 31 0. Ed. 374. 

Possession of Goods.—As a general rule it matters not 
in whose possession the property is found, if the taking 
be otherwise rightful. Livingston v. Smith, 5 Pet. 90, 
98s Silja Bde b7. 

A defendant’s property or choses in action in the hands of 
third persons may be attached under this section. New- 
berry v. Meadows Fertilizer Co., 206 N. C. 182, 173 S. E. 67. 

An Unusual Writ.—There is a marked distinction be- 
tween the ordinary writ and an attachment. In this latter 
the plaintiff is allowed to get a judgment against the de- 
fendant without personal service of process, which is con- 
trary to the course of the common law, and as a protection 
to the absent defendant, the statute requires all the mate- 
rial facts to be set out in an affidavit, which is made the 
ground work of this proceeding. Webb v. Bowler, 50 N. C. 
362, 364. 

A Proceeding Quasi in Rem.—Attachment of the property 
of nonresident defendants in this state is a proceeding 
quasi in rem, for the purpose of bringing him under the 
jurisdiction of the state court for the purpose of determining 
the controversy in the action brought against him, when 
properly constituted. Mohn v. Cressey, 193 N. C, 568, 
1373 Ba g/l: 

Strict Construction—In 2 Lewis’s Sutherland on Statu- 
tory Construction (2 Ed.), sec. 566, p. 1049, it is stated: 
“A party seeking the benefit of such a statute must bring 
himself strictly, not within the spirit, but within the letter; 
he can take nothing by intendment ......44.4.. The remedy by 
attachment is special and extraordinary, and the statutory 
provisions for it must be strictly construed, and cannot 
have force in cases not plainly within their terms.’ And 
the decisions of this state are in full approval of this posi- 
tion. Skinner v. Moore, 19 N. C. 138; State Bank v. Hin- 
ton, 12 N. C. 397, 398; Carson v. Woodrow, 160 N. C. 143, 
SE (DR De si 

In State Bank v. Hinton, 12 N. C. 397, it was said by 
the court, in speaking of the attachment law, that “there 
is no law in the statute book which more imperiously de- 
mands a strict construction; for the property of an absentee 
may be sold upon an attachment wrongfully sued out be- 
fore he is appraised of the proceeding, and, if he then should 
discover that no bond and affidavit were taken and re- 
turned, his remedy must at best be very imperfect.” Leak 
v. Moorman, 61 N. C. 168. 

But where, in a proceeding of attachment, it appears from 
the whole record that the provisions of the statute have 
been substantially complied with, the action will not be 
dismissed nor the attachment dissolved. Grant v. Burgwyn, 
79 N. C. 513; Best v. British, etc., Mortg. Co., 128 N. C. 
351, 38 S. E. 923; Page v. McDonald, 159 N. C. 38, 41, 74 
Ss» Eye 104s 

Unliquidated Damages.—Previous to 1893, in a number 
of cases arising under the section, it was held that the 
remedy of attachment was confined to actions upon con- 
tracts in which the amount of damages could be specified in 
the affidavit; and that the remedy would not apply if the 
action be one for unliquidated damages. See Price v, Cox, 
83 N. C. 261; Wilson v. St. Louis Cook Mfg. Co., 88 N. 


But since the amendment of 1893 the issuance of the writ 
has been upheld in actions for money, and for unliquidated 
damages in the cause specified, and for none other. Judd 
v. Crawford Gold Min. Co., 120 N. C. 397, 27 S. E. 81; 
Long v. Home Ins. Co., 114 N. C. 465, 19 S. E. 347; Winfree 
v. Bagley, 102 N. C. 515, 9 S. E. 198; Tisdale v. Eubanks, 
180. NG G53 15580475. H., 339: 

An attachment can be granted under this section, in an 
action for unliquidated damages before judgment. New- 
berry v. Meadows Fertilizers Co., 206 N. C. 182, 188, 173 
Sk. Of 

Meaning of “Property’.—Webb v. Bowler, 50 N. C. 362 
was an action where the validity of an attachment was in 
question, and it was held that the term “property” should 
be confined to tangible property, and that a false warranty 
or deceit in the sale of personal property was not an injury 
to the property of another, within the meaning of the 
statute. Since these decisions were rendered, however, and 
probably in consequence of them, this restricted significance 
of the word “property,’”’ when used in statutes or the rule 
of interpretation on the question presented, has been altered 


by express enactment, section 12-3. Worth v. Knicker- 
bocker Trust Co., 151 N. C. 191, 195, 65 S. E. 918. 
When Aitachment Lies.—An action is clearly one in 


which the writ of attachment is allowed where the wrong 
alleged is an injury by which the plaintiff’s interest and 
investment in a power company has been wrongfully de- 
stroyed or very greatly impaired. Worth v. Knicker- 
bocker Trust Co., 151 N. C. 191, 196, 65 S. E. 918. 

An attachment in equity will lie against the principal, 
even though the remedy at law against his surety has 
not been exhausted. Alexander v. Taylor, 62 N. C. 36. 

Same—Slander.—The security of a person’s good name 
and reputation is within his personal rights as a citizen, 
and slander thereof is an injury to his person, and will 
sustain a proceeding for an attachment within the intent 
and meaning of this section, as an “injury to the person 
by wrongful act.” Tisdale v. Eubanks, 180 N. C. 
1535" 104 Som heme ase: 

Same—Death by Wrongful Act.—The history of legisla- 
tion as to attachments culminating in this section, shows a 
legislative intent to broaden the right of this writ to 
make the same almost coextensive with any well-grounded 
demand for judgment in personam, and is sufficiently com- 
prehensive to include the action for “causing the death of 
another by wrongful act, neglect, or default of another.” 
Mitchell v. Talley, 182 N. C. 683, 109 S. E. 882. 

Only property which is subject to execution is attachable. 
Chinnis v. Cobb, 210 N. C. 104, 109, 185 S. E. 638, citing 
Willis v. Anderson, 188 N. C. 479, 124 S. E. 834. 


Attachment may be levied on land as under execution, and 
whatever interest the debtor has subject to execution may 
be attached, but the debtor must have some beneficial in- 
terest in the land. Chinnis v. Cobb, 210 N. C. 104, 109, 185 
S. E. 638, citing Willis v. Anderson, 188 N. C. 479, 124 S. 
E. 834. 

Interest in Land under Spendthrift Trust Not Subject to 
Attachment. — Plaintiff attached property which had _ be- 
longed to defendant’s mother prior to her death. Thereafter 
the will was probated which devised the property in trust 
for defendant under a spendthrift trust. It was held that 
defendant took nothing as heir at law of her mother, and 
her interest in the land under the spendthrift trust was not 
subject to attachment, and the fact that the attachment 
was attempted to be levied prior to the probate of the will 
created no lien on the land. Chinnis v. Cobb, 210 N. C. 
104, 185 S. E. 638. : 

Tax Books of Sheriff Not Liable-—Though a sheriff, who 
has settled for the taxes due on a tax list which have not 
been paid to him, may collect the same within the time 
allowed by law, yet the tax books, showing the debts thus 
due him, cannot be attached by a creditor to whom he is 
indebted. Davie v. Blackburn, 117 N. C. 383, 23 S. E. 321. 

Bill Can Name Several Persons.—A bill seeking an at- 
tachment, on account of a single claim, is not multifarious 
because it prays that such attachment issue against prop- 
erty in the hands of various persons, or because it seeks 
from such persons an account of their respective dealings 
with the debtor. Alexander v. Taylor, 62 N. C. 36. 

An intervener in an action wherein attachment on the 
defendant’s property has been issued, who claims a prior 
lien by reason of a former order of court in another and 
independent proceeding, becomes party to the present ac- 
tion and may not successfully attack the validity of the pro- 
ceedings in attachment, and the question of priority is left 
to be determined in the present action. Mitchell v. Talley, 
182 N, C, 683, 109 S. E. 882. 

An action to cancel judgment of retraxit will not sup- 
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port the service of process by publication and attachment, 
since it is not one to recover a sum of money only nor 
damages for one or more of the causes of action enu- 
merated in this section. Stevens v. Cecil, 216 N. C. 350, 
4S. Bead) M879: 

Applied in Banner v. Carolina Button Corp., 209 N. C. 
697, 184 S. E. 508. 

Cited in Farmers Federation v. Lockman, 198 N. CURT 5 
150 S. B.. 673. 


§ 1-441. Affidavit must show what.—To entitle 
the plaintiff to a warrant of attachment he must 
show by affidavit to the satisfaction of the court 
as follows: 

1. That one of the causes of action specified in 
§ 1-440 exists against the defendant. If the action 
is to recover damages for breach of contract, the 
affidavit must show that the plaintiff is entitled to 
recover a sum stated therein, over and above all 
counterclaims known to him. 

9 That the defendant is either a foreign corpo- 
ration or a nonresident of the state, or a domestic 
corporation none of whose officers can be found in 
the state after due diligence; or, if he is a natural 
person and a resident of the state, that he has de- 
parted therefrom, or keeps himself concealed 
therein, with intent to defraud his creditors or to 
avoid service of summons; or, if the defendant is 
a natural person or a domestic corporation, that 
he or it has removed, or is about to remove, prop- 
erty from the state, with intent to defraud his or 
its creditors; or has assigned, disposed of, or se- 
creted, or is about to assign, dispose of, or secrete, 
property with like intent. (Rev., s. 759; Codey ss: 
340; C. C.. BP. 8. (201 aaoT e270); 79.5799.) 


I. In General. 
II. The Affidavit. 
A. Necessary Allegations. 
B. What Can Be Omitted. 
C. Amendment. 
III. Pleading and Practice. 


I. IN GENERAL. 


Editor’s Note.—In Abrams v. Pender, 44 N. C. 260, it 
was decided that, under the section as it then read, it 
was required that the removal of the defendant should have 
been fraudulent or with intent to evade the process before 
an attachment lay. But an attachment is now made a 
provisional remedy in the progress of a cause and can be 
sued out whenever the defendant is a non-resident regard- 
less of intent. Wheeler v. Cobb, 75 N. C. 21, 26. 

Strict Construction.—The provisions of this section must 
be strictly followed. Spiers v. Halstead, etc. Cone7zLeN: 
C. 209, 210; Wheeler v. Cobb, 75 N. C. 21, 24; Leak v. 
Moorman, 61 N. C. 168. 

By Whom Made.—An affidavit in attachment may be 
made generally by the plaintiff, his agent or attorney. 
Henrietta Min., etc., Co. v. Gardner, 173, U. S. 123, 19 Sh 
Ct. 327, 43 L. Ed. 640. 

When One a Non-Resident.—Where one voluntarily re- 
moves from this to another state, for the purpose of dis- 
charging the duties of an office of indefinite duration, which 
requires his continued presence there for an unlimited time, 
such a one is a nonresident of this state for the purpose of 
an attachment, ‘and that notwithstanding he may occa- 
sionally visit this state, and that he may have the intent 
to return at some uncertain future time. Wheeler v. Cobb, 
75. Na Gi el azo: 

But the fact that a person leaves the state to seek work, 
for the purpose of prospecting with a view to change his 
residence if desirable, does not sustain an attachment on 
the ground that the defendant was a nonresident. Mahoney 
v. Tyler, 136 N. C. 40, 48 SE. 4/549: 

One who has left the State for an indefinite time, his 
return depending upon a doubtful contingency, is a non- 
resident under subsection 2 of this section notwithstanding 
he may intend to return at some time in the future, and 
his motion made by. special appearance to vacate the at- 
tachment on the ground of residence will be denied. Brann 
vy. Hanes, 194 N. C. 571, 140 S. EB. 292. 

Domicile is not determinative of the question whether 
one is a nonresident within the meaning of such subsection. 
Nor is the cause of the absence, such as severe illness, 


CH. 1. CIVIL PROCEDURE—PROVISIONAL 


§ 1-441 


material if such absence prevents personal service of sum- 
mons upon him during an indefinite period of time. Brann 
v. Hanes, 194 N. C. 571, 140 S. E. 292. 

Intent.—This section, authorizing a warrant of attach- 
ment where a fraudulent disposition of property is made 
as against creditors, relates to the intent with which it is 
disposed of, and not to the manner in which the property is 
acquired. Howland v. Marshall, 127 N. C. 427, 37 S. E. 462. 

Affidavit Necessary in Attachment.—In order for the valid 
issuance of an attachment from the superior court, it is 
necessary that the requisite facts be shown to the court by 
an affidavit of prescribed form and substance under this 
section. Carson v. Woodrow, 160 N. C. 143, 75 S. E. 996. 

Submission to Jurisdiction as Relievmg from Attachment. 
—Where the service by publication and attachment on a 
defendant absent from the State comes within the provi- 
sions of § 1-98 and subsection 2 of this section, and there- 
under his property here has been attached as required to 
give validity to the publication of service, he may submit 
himself to the jurisdiction of the court and relieve his. 
property of the levy in attachment. Brann v. Hanes, 194 
Ni Ce 571,140 i. 12922 

Cited in Bizzell vy. Mitchell, 195 N. C. 484, 142 S. E. 706; 
Farmers Federation v. Lockman, 198 N. C. 77, 150 S. E. 
673. P 

Il. THE AFFIDAVIT. 


A. Necessary Allegations. 


Specific—The affidavit to procure an attachment must 
be specific, Bacon v. Johnson, 110 N. C. 114, 14 S. E. 508, 
and must set forth one of the grounds recited in this sec- 
tion. Mullen v. Norfolk, etc., Canal Co., 114 N. C. 8, 
10;. 19S! aj1063 

Grounds of Belief Must Be Stated.—Where the plaintiff 
makes oath that he believes or apprehends the property will 
be removed, he must also state the grounds of apprehension. 
Penniman vy. Daniel, 90 N. C, 154. 

When the affidavit is that the defendants are “about 
to assign or dispose of their property with intent to de- 
fraud the plaintiffs,’ which is not the assertion of a 
fact, but necessarily of a belief merely, the grounds upon 
which such belief is founded must be set out so that the 
court may adjudge if they are sufficient. Hughes v. Per- 
son, 63 N. C. 548; Gashine, etc., Co. v. Baer, 64 N, C. 108; 
Clark vy. Clark, 64 N. C. 150; Penniman vy. Daniel, 90 N. 


Cc. 154. Judd v. Crawford Gold Min. Co., 120 N. C. 397, 
399, 27 S. E. 81. And if not set out the affidavit is fatally 
defective. First Nat. Bank v. Tarboro Cotton Factory, 179 


Nia 2Cy 20341028 Sia BeOS: 

Examples of Sufficient Statement.—Affidavits for publica- 
tion of the summons and notice of attachment are sufficient 
when they show that the defendant cannot, after due and 
diligent search, be found in this state, that he is a non- 
resident and has property here of which the court has juris- 
diction,-and that the plaintiff has a cause of action against 
the defendant, arising out of a contract by which he ex- 
pressly promises to pay a specific sum to the plaintiff for 
services rendered at his request, which sum is still due 
and owing. Page v. McDonald, 159 N. C. 38, 74 S. E. 642. 

An affidavit for an attachment is sufficient which states 
that the defendant is a nonresident and has property in 
this state, or has removed, or is about to remove some of 
his property from this state with intent to defraud his 
creditors. The statute puts the modes in the alternative, 
and the plaintiff succeeds if he establishes either. Penni- 
man v. Daniel, 90 N. C. 154. 

In proceedings for attachment an affidavit is sufficient 
which sets out: Ist., that the defendant is indebted, etc.; 
2d., that the defendant has departed from this state with 
intent, as the affiant is informed and believes, to avoid 
the service of summons. Hess, etc., Co. v. Brower, 76 N. 
C. 428. 

B. What Can Be Omitted. 


Absence of Defendant.—It is not requisite, and therefore 
need not be averred, that the defendant can not be found 
in the state in order to procure a warrant of attachment. 
Luttrelhv.) Martin; W129 INS Gs 593,605, 17 S. BR. 2373; 

Defendant’s Property.—It is not necessary that the affi- 
davit upon which an attachment is sought should state that 
the defendant has property in this state. Branch v. Frank, 
81 N. C. 180. Foushee v. Owen, 122 N. C. 360, 363, 29 S. 
KE. 770; Parks v, Adams, 113 N. C. 473, 476, 18 S. E, 665 
overruling Windley v. Bradway, 77 N. C. 333 and Spiers v. 
Halstead, etc., Co., 71 N. C. 209. 

Jurisdiction of Court.—Where, in proceedings for attach- 
ment, it sufficiently appears of record that the court had 
jurisdiction of the subject-matter, it is unnecessary that 
the affidavit of the attaching creditors specifically allege 
its jurisdiction, County Sav. Bank v.. Tolbert, 192 N. C. 
126, 133 S. E. 558. Page v. McDonald, 159 N. C. 38, 43, 
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74 S. E. 642; Bacon v. Johnson, 110 N. C. 114, 14 S. E. 
508; Davis v. Davis, 179 N. C. 185, 102 $. E. 270. 

When Made by Agent.—An affidavit made by an agent 
under this section need not state why it is mot made 
by the principal. Bruff, etc., Co. v. Stern & Bro., 81 N. 
C. 183; Sheldon v. Kivett, 110 N. C. 408, 14 Se Bz 9/0, 

Defective Statement.—An affidavit for a warrant of at- 
tachment, under this section, which states “that the de- 
fendant is absent so that the ordinary process of law can- 
not be served upon him,’ without an averment that the 
absence ‘‘was with intent to defraud his creditors and to 
avoid the service of summons,” is fatally defective. Love 
& Co. v. Young, 69 N. C. 65. 

The affidavit, upon which a warrant of attachment has 
been issued, which alleges that the defendant is about to 
assign, dispose of and secrete money or goods with intent 
to defraud creditors, without setting forth the grounds upon 
which this belief is based, is fatally defective. First Nat. 
Bank v. Tarboro Cotton Factory, 179 N. C. 203, 102 Seve 
195. 

Cc, Amendment. 

Court Can Allow Amendment.—It is settled that an af- 
fidavit can be amended by leave of the court, granted in 
its discretion, even though the first affidavit was wholly 
insufficient. Brown, etc., Co. v. Hawkins, 65 N. C. 645; Branch 
v. Frank, 81 N. C. 180; Bank v. Blossom, 92 N. C. 695; 
Penniman v. Daniel, 93 N. C. 332; Cushing v. Styron, 104 
N. C. 338, 10 S. E. 258. Sheldon v. Kivett, 110 N. C. 408, 
410, 14 S. E. 970. ; 

Same—Effect of Findings.—An affidavit on attachment de- 
fective in failing to set forth the facts as to defendant’s be- 
ing about to leave the State, etc., may be amended by 
permission of court, and where the court has found with 
plaintiff upon conflicting oral evidence, his findings have 
the effect of an amendment allowed by him. Thornburg 
vy, Burton, 197 N. C. 193, 148 S. E. 28. : 

Relates Back to Beginning.—An amendment of an insuf- 
ficient affidavit in attachment relates back to the beginning 
of the proceedings, and no rights based on such irregularity 
can be acquired by third parties by subsequent attachments 
intervening between the original affidavit and the amend- 


ment, Cook v. New York Corundum Min. Cor, 114g EN: 
C6170 195.52 4.2664. : 
Error for Clerk to Refuse.—A plaintiff has a right to 


amend his affdavit as to mere matters of form, and if 
he is ready to swear to the amended affidavit it is error in 
the clerk to refuse it. Palmer v. Bosher, 71 N. Ger 291. 
No Appeal from Court’s Order.—From the leave to amend 
the affidavit no appeal lies. Lippard v. Roseman, 72 Ns 
C. 427; Henry v. Cannon, 86 N. C. 24; Wiggins v. McCoy, 
87 N. C. 499; Jarrett v. Gibbs, 107 Nee o03;, 12) Sy -B.. aces 
Sheldon v. Kivett, 110 N. C. 408, 411, 14 S. E. 970; Cook 
vy. New York Corundum Min. Co., 114 N. C. 617, 19 S. E. 664. 


III. PLEADING AND PRACTICE. 


Court Finds Facts.—In attachment and other ancillary pro- 
ceedings it is competent for the court to find the facts 
from the affidavits and other evidence; and a party con- 
senting to this mode of trial cannot afterwards demand a 
jury trial. Pasour v. Lineberger, 90 N. C. 159. 

Determination of Validity—The validity of a warrant of 
attachment is determined upon facts alleged in the original 
affidavit and existing at the time when the proceeding is 
instituted, not upon new matter which may have afterwards 
transpired. Devries & Co. v. Summit, 86 N.C 126. 

Insufficient Cause——The trial judge may vacate an at- 
tachment pending trial where it plainly appears from _the 
pleadings that the action of the plaintiff must fail, Knight 
v. Hatheld, 129 N.C. 191, 39 S. E.. 807. ’ 

Remedy When Affidavit Defective.—A plea in abatement 
is the proper mode of taking advantage of a defect in the 
affidavit for an attachment. Leak v. Moorman, 61 N. 

& MNase 
Cael Attack.—The validity of the affidavit cannot be 
collaterally attacked. Wehrman v. Conklin, 155 U. on 314% 
Tes) Ce, aon 29. eds 67. ; 

Appeal.—Where an appeal is taken from a refusal to dis- 
charge an attachment, the court below cannot in the mean- 
time allow a motion “to dismiss’ the same to be entered, 
for the appeal takes the case out of its jurisdiction. Pa- 
sour v. Lineberger, 90 N. C. 159. } 

The findings of fact of the clerk of the Superior Court, 
on a motion to vacate an attachment, supported by the 
evidence and approved by the judge, are not subject to 
review on appeal to the Supreme Court. Brann v. Hanes, 
194 N. C. 571, 140°.Sa Ex 292. 


§ 1-442. Affidavit to be filed—It is the duty of 
the plaintiff procuring a warrant of attachment, 
within ten days from its issuance, to file the aff- 
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davit on which it was granted in the office of the 
clerk of the superior court to which, or with the 
justice of the peace before whom, the process is 
returnabie., (Revs (se760; Code, 5: 355; C. C. P., 
s20L Ce S003) 


§ 1-443. By whom granted.—If the action is 
not founded on a contract, or if founded on 
a contract and the sum demanded _ exceeds 
two hundred dollars, a warrant of attachment 
may be obtained from the judges of the dis- 
trict embracing the county in which the action 
was begun, or from the clerk of the superior court 
from which the summons in the action issued; 
and it may be issued to any county in the state 
where the defendant has property, money, effects, 
choses in action, or debts due him, and shall be 
made returnable before the clerk at the same time 
and place to which the summons is returnable. 
(Rév.,. se 7615 Code, 5, 331-30 4C ery ok. 199; 1869- 
70, c. 147; 1870-1, c. 166, ss. 1, 3; 1874-5, c. 111; 
1876-7) c. pal, Px) Sess 19a cee eee 1, CoS. 
801.) 


Crass Reference.—As to return of summons, see § 1-89, 
Editor’s Note.—Prior to 1921 the last clause in this sec- 


tion read “‘and shall be made returnable in term time to 
the court from which the summons issued.” By Public 
Laws, Ex. Sess., 1921, Ch. 92, Sec.. 17, this clause was 


changed to read ‘‘and shall be made returnable before the 
clerk at the same time and place to which the summons is 
returnable.” 

Clerk Can Grant Attachment Out of Term Time. — The 
clerk of the court, acting as and for the court, has au- 
thority out of term time to grant the warrant of attach- 
ment, and likewise to allow all proper amendments in that 
respect and connection.. Howland v. Marshall, 127 N. C. 
427, 429, 37 S. E. 462. Cushing v. Styron, 104 N. C. 338, 10 
See iesess; 

A Ministerial Act.—The clerk only acts ministerially 
issuing the process for attachment. 
Nee Ge 42 ewe Stee ba Oose 

Clerk May Grant When He is Plaintiff——A clerk of the 
superior court, upon making the necessary affidavit before 
some person authorized by law, may issue a warrant of at- 
tachment in an action in which he is plaintiff. Evans v. 
Etheridge, 96 N. C. 42,1 S. E. 633. 

Issuance of Blank Forms Not Permitted.—When an at- 
tachment form in blank, including a form for the affidavit, 
has been signed by the clerk and delivered to the attorney 
of the party seeking the attachment, upon condition that he 
properly fill out the papers and give sufficient bond, the 
writ and the levy thereunder are both void, though subse- 
quently approved by the clerk, Carson v. Woodrow, 160 N. C, 
1430 5/58 Ss8e lye 290. 

When Clerk Denies Amendment.—Where the clerk refuses 
to allow an amendment he may, and should, state his rea- 
son for such refusal, even after appeal to the court in term. 
Cushing v. Styron, 104 N. C. 338, 10 S. E. 258. 

Appeal from Clerk’s Decision.—From the decision of the 
clerk in granting a warrant of attachment an appeal lies 
to the judge. Howland v. Marshall, 127 N. C. 427, 429, 37 
S. E. 462. Cushing v. Styron, 104 N. C. 338, 10 S. E. 258. 


in 
Evans v. Etheridge, 96 


§ 1-444, Time of issuance; service of summons.— 
The warrart of attachment may be granted to 
accompany the summons, or at any time there- 
after. Personal service of the summons must be 
made upon the defendant against whose prop- 
erty the attachment is granted, within thirty 
days after its granting, or else, upon the ex- 
piration of the same time, service of summons 
by publication must be commenced pursuant to 
an order obtained therefor, and if publication has 
been or is thereafter commenced, the service must 
be made complete by the continuance thereof. 
fev usaune Goue 3s, 348;'C. CAP 6 t97e CS. 
802.) 

Cross Reference.—As to when service by publication can 


be resorted to, and for the meaning of “due diligence” in 
such cases, see section 1-98 and annotations thereunder. 
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Service by Publication—The provisions of the Code, au- 
thorizing the attachment of the property of a non-resident 
defendant upon constructive service of a summons by pub- 
lication, have many of the features of the foreign attach- 
ment. Such proceeding is an extraordinary and summary 
remedy, and is in derogation of the common law and statute 
law of the United States, and cannot be recognized in a case 
commenced in a Federal court. Even in a State court the 
plaintiff must strictly and technically perform all the con- 
ditions required by the statute entitling him to such rem- 
edy. Jurisdiction in such cases cannot be acquired or en- 
larged by implication and liberal construction. Lackett v. 
Rumbaugh, 45 Fed. 23, 29. 

“Within Thirty Days’ Not Applicable to Publication.— 
Under this section publication is not required to be made, 
like personal service of summons, “within thirty days af- 
ter the attachment granted,’”? but must be commenced upon 
expiration of the thirty days; that means ‘‘after” the expi- 
ration of the thirty days, and where publication was begun 
on the day after the expiration of the thirty days, that 
strictly conforms to the statute. Mills v. Hansel, 168 N. C. 
Col MOS on OOS Eien 17 

The publication of summons and attachment was not irreg- 
ular because commenced within thirty days from the time 
of issuing the summons. Currie v. Golconda Mining, etc., 
Coens cee C209) 72S. B98) 

Time Can Be Extended.—In Finch v. Slater, 152 N. C. 155, 
156, 67 S. E. 264, it is held that where the court has ac- 
quired jurisdiction by attachment of property, the time for 
serving summons by publication, when it has not been prop- 
erly made, can be extended in the discretion of the court. 
Malls). Elansel, 168 iNv,@.9651,)653, 85 Sib, 17, 

Main Action Commenced By Summons.—The warrant of 
attachment is only a provisional or ancillary remedy in and 
dependent upon a main action commenced by the issuing of 
a summons. Tackett v. Rumbaugh, 45. Fed. 23, 29. 

When Summons Unnecessary.—In proper instances, where 
civil actions are commenced and service is obtained by at- 
tachment of the defendant’s property and publication of a 
notice based upon the jurisdiction thus acquired, the issu- 
ance of a summons at the commencement of the action is 
unnecessary. Jenette v. Hovey & Co., 182 N. C. 30, 108 S. 
iy Bi 

Same—Section 7-136 Not Applicable.—In attachment and 
publication on a nonresident defendant before a justice of 
the peace, where the defendant’s property within the juris- 
diction of the court has been levied on, a summons is not 
required; and therefore the requirements of sec. 7-136, that 
the summons must be made returnable not more than 
thirty days after its issuance, are inapplicable. Best v. 
British, etc., Morte. Co., 128 N. C. 351, 352, 38 S. E. 923, 
cited and affirmed by Walker, J., in Grocery Co. v. Collins 
Bas Co.,. 142) Ny Ga 74 Seon Eee GON anda tbys Aller mn omit 
Currie. v, Golconda Min, ‘ete., Co., 157 INC. 209; 2175) 72 
Sates 980) . Mills sy. Hansel 168m Nos Com Gods Sota Emel Ae 

Where Nonresident Has No Actual Notice.—A nonresi- 
dent defendant in attachment proceedings, against whom 
judgment has been rendered under service of summons by 
publication, and who has not had actual notice of the ac- 
tion until after the judgment had been rendered, may, as 
a matter of right upon showing that he has a good and 
meritorious defense, have the judgment vacated by mution 
within the statutory period, and he can avail himself of 
any defense he originally had. Page v. McDonald, 159 N. 
Caee/400. 5. 642: 

Proceedings When Notice Not Duly Served.—If the notice 
was not duly served by the publication, it was error to 
discharge an attachment granted as ancillary to an action 
because of the insufficiency of the affidavit to obtain service 
of the summons by publication, for it is possible that the 
defect may be cured by amendments. Branch v. Frank, 81 
N. Co eis0eeMallsiovcittansel,, 168. IN Cl e65smooene oy Sam tuts. 

The remedy is not to dismiss the attachment, but by 
ordering a republication, for, as the defendant is a non- 
resident, to dismiss the attachment may deprive the plain- 
tiff of all remedy by the removal of the property before 
a new proceeding and attachment can be had. Price v. Cox, 
83 N. C. 261; Penniman v. Daniel, 90 N. C. 154, 159; 
Penniman v. Daniel, 93 N. C. 332. Mills vy. Hansel, 168 
N.. (C.. «651,,.652;, (85) Sie. ts akz. 

Cited in Bizzell v. Mitchell, 195 N. C. 484, 487, 142 S. 
FE. 706. 

§ 1-445. Undertaking.—The officer, before issu- 
ing the warrant, must require a written under- 
taking on the part of the plaintiff, with sufficient 
surety, to the effect that if the defendant recovers 
judgment, or the attachment is set aside by order 
of the court, the plaintiff will pay all costs that 
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are awarded to the defendant, and all damages 
which he sustains by reason of the attachment, 
not exceeding the sum specified in the undertak- 
ing, which must be at least two hundred dollars. 
(Rew, 6): 763° Codetssmgan6- .C. C. P3498 20es8C. io. 
803.) 

Separate Action By Successful Defendant.—This section 
clearly implies that the successful defendant in attachment 
must seek relief in a separate action on the undertaking. 
Mahoney v. Tyler, 136 N. C. 40, 43, 48 S. E. 549. 

Mistake in Signing Undertaking.—Where, by mistake, the 
surety on the undertaking of the plaintiff signs his name to 
the justification of the undertaking instead of to the under- 
taking itself, this is held to be a valid and binding under- 
taking. Boger v. Cedar Cove Tumber Co., 165 N. C. 557, 
559, 81 S. E. 784. 

Misjoinder of Principal and Surety.—An action will not be 
dismissed for a misjoinder of parties where the plaintiff is 
suing, in the same action, the principal and surety on an 
attachment bond. The remedy is by motion to have the 
causes divided. Smith v. American Bonding Co., 160 N. 
C5 745876) 3... Le 48: 

When Action Lies Against Creditor.—In an action to re- 
cover on the bond given by the creditor and his surety in 
attachment proceedings for a wrongful levy therein, the 
statute of limitations begins to run from the rendition of 
the judgment and not from the time the property was re- 
plevied. The recovery of the judgment in the former action 
is the condition authorizing the present suit, and a vacation 
of the attachment. Smith v. American Bonding Co., 160 
Ne Gy 5747- 76 os "he 4el2 

Creditor Not Liable For Sheriff’s Failure-—An attaching 
creditor is not liable on his bond for the failure of the 
sheriff to perform his duty relative to the attached prop- 
erty. Mahoney v. Tyler, 136 N. C. 40, 48 S. KE. 549. 

When Bond Sufficient—Where an attachment was sued 
out against the owner of a vessel, it was held that a pros- 
ecution bond, made payable to the ‘‘owner’’ of the vessel 
by that description, was sufficient. Bryan v. Steamer En- 
terprise, 53 N. C. 260. 


§ 1-446. Validity of undertaking.—lIt is not a de- 
fense to an action upon an undertaking, given upon 
granting a warrant of attachment, that the warrant 
was granted improperly, for,want of jurisdiction, 
or for any other cause. (Rev., s. 764; Code, s. 
358; C. S. 804.) 


§ 1-447. To whom warrant directed; duty of 
officer.—The warrant shall be directed to the 
sheriff of any county in which the property of 
the defendant is located, or, in case it is issued by 
a justice of the peace, to the sheriff or any con- 
stable of such county, and shall require the sheriff 
or constable to attach and safely keep all the prop- 
erty of the defendant within his county, or so 
much thereof as is sufficient to satisfy the plaintiff’s 
demand, the amount of which must be stated in 
conformity with the complaint, together with costs 
and expenses; it must also state when and where 
it shall be returned. Several warrants may be 
issued at the same time ‘o the sheriffs of different 
counties, but where the warrant is issued by a 
justice of the peace to another county than his 
own, the clerk of the superior court of his county 
must certify that he is a justice of the peace and 
that the signature to the warrant is in the hand- 
writing of the justice. (Rev., s. 765; Code, s. 357; 
18050 1 ASS Se. 1s. eee Oa. CoS. Bont 


Editor’s Note.—The former statute, of which section 1-447 
is a modification, contained the clause, ‘‘Provided such 
county be that of the justice issuing the warrant’? (Battle’s 


Revisal, sec. 203; the Code, sec. 357); but the proviso 
was. subsequently struck from the statute. Public Jaws 
1895, ch. 435. The amendment apparently indicates the leg- 
islative intent to extend the reach of the warrant of at- 


tachment, as distinguished from original process, beyond 
the boundaries of the county in which the justice resides. 
See Mohn vy. Cressey, 193 N. C. 568, 572, 137 S. E. 718. 
Superior Court Writ Should Be Directed to Sheriff.—By 
reason of the same rule of strict construction mentioned in 
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the annotations under sec. 1-440 it must be held that a writ 
of attachment issuing out of the superior court on causes 


within that jurisdiction shall be addressed to the sheriff 
of the county. Carson v. Woodrow, 160 N. C. 143, 147, 75 
S. E. 996. 


This section makes a clear distinction between writs is- 
suing from,the superior court and the court of a justice 
of the peace, and in express terms requires that writs of 
attachment from the superior courts shall be addressed 
to the sheriff of the county. Carson v. Woodrow, 160 N. C. 
143; 147; 75S... (996. 

Warrant Issued to Constable Instead of Sheriff.—An_ ir- 
regularity in issuing a warrant of attachment to the con- 
stable or other lawful officer of the county, when the statute 
requires it to be issued to the sheriff, may be afterwards 
cured by an amendment of the court when it appears that 
the warrant was served by a deputy sheriff. Temple v. 
Eades Hay Co., 184 N. C. 239, 114 S. E. 162. 

An attachment issued by the clerk of a court for a sum 
within the jurisdiction of the court, and made returnable to 
the proper term of the court, will not be dismissed for 
want of form because directed ‘‘to any constable or other 
lawful officer to execute and return within thirty days 
(Sundays excepted),” when it appears that it was executed 
by the sheriff. Askew v. Stevenson, 61 N. C. 288. 

Clerical Error in Warrant.—A warrant in attachment, in 
substantial conformity with this section, and, in fact ex- 
ecuted by the deputy sheriff of the proper county, is valid, 
and will not be held otherwise when verified by a proper 
agent, though by apparent clerical error it was stated in its 
beginning to have been made by a member of the firm, the 
power of the trial judge to allow amendments is plenary 
under the provisions of sec. 1-165. May Co. v. Menzies 
Shoe Co, 186 N. C. 144, 119 S. EB. 227. 

When Sheriff is Defendant.—The words of this section 
“all the property of the defendant” do not, when the sheriff 
is the defendant, include his tax books showing debts due 
to him for taxes. Davie v. Blackburn, 117 N. C. 383, 23 
Se eel. 


§ 1-448. Notice; service and content—When the 
warrant of attachment is taken out at the time of 
issuing the summons, and the summons is to be 
served by publication, the order shall direct that 
notice be given in the publication to the defend- 
ant of the issuing of the attachment. When the 
warrant of attachment is obtained after the issu- 
ing of the summons, the defendant must be noti- 
fied by publication of the fact for four successive 
weeks in some newspaper published in the county 
to which it is returnable, or if none, then in one 
published in the judicial district including said 
county. The publication shall state the names 
of the parties, the amount of the claims, and in 
a brief way the nature of the demand and the 
time and place to which the warrant is return- 
able. In proceedings by attachment begun be- 
fore justices of the peace, advertisement in a 
newspaper is not necessary, but advertisement at 
the courthouse door and four other public places 
in the county for four successive weeks is suffi- 
cient publication, both as to the summons and 
warrant of attachment. (Rev., s. 766; Code, s. 
352; 1893, c. 363; 1870-1, c. 166, s. 3; 1874-5, c. 
Pree ee Cs oce0by) 


Cross Reference.— As to service by publication, see an- 
notations under section 1-444 and under section 1-98. 
Editor’s Note.—Under former statutes, when the defendant 
was a nonresident, attachment issued either in the form 
of an original or a judicial attachment, and without any 
netice until there had been a levy or caption of the goods 
of the debtor, when advertisement was required if the de- 
fendant resided without the jurisdiction. Rev. Code, ch. 
7, secs. 12 and 13. By sec. 12 it was provided that “No 
judicial process shall be issued against the estate of any 
person residing without the limits of the state, unless the 
same be grounded on an original attachment, or unless 
the leading process of the suit has been executed on the 
person of the defendant when within the state.’ This was 
the method of proceeding against nonresidents until the 
adoption of the Code system. The remedy then became 
ancillary to the principal suit for the recovery of the debt. 
But there was no essential change in the procedure by 
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which the defendant was brought before the court and com- 
pelled to appear and submit his person to its jurisdiction, 
or lose his property as the penalty for his default, or so 
much thereof as was necessary to satisfy the plaintiff’s de- 
mand. See Grocery Co. v. Collins Bag Co., 142 N. C. 174, 
1774, oun ee eae 

When Publication of Summons Sufficient.--In order that 
the cardinal principle of our judicial system should not be 
even seemingly violated, it was required that in the original 
action, instead of the idle and useless ceremony of issuing 
a summons for a man whom it was well known could not be 
found, publication in such manner as would be likely to give 
notice of the action should be made; and such is the mean- 
ing and clear intent of this section as plainly manifested by 
its words. It is true that civil actions are commenced by 
issuing a summons, but this refers to cases where the de- 
fendant, being within the jurisdiction of the court, can be 
served personally. Best v. British, etc., Mortg. Co., 128 N. 
C. 351, 38 S. E. 923, cited and approved. McClure v. Fel- 
lows, 131 N. C. 509, 42 S. E. 951 overruled. Grocery Co. v. 
Collins” Bag* Co.," 142 Ne Gam74y 1787 955)S. EF. 90. 

Omission of Notice in the Order.—Where notice of the at- 
tachment is omitted from the order of publication, but in 
the published notice the defendant is informed that an at- 
tachment has been issued against his property, to what 
court it is returnable, etc., the court has power to amend 
the order of publication, so as to insert a requirement that 
notice be given of the attachment. Bank vy. Blosssom, 
OD) Mee Cen 699: 

Affidavit after Order.—It seems that the affidavit to ob- 
tain an order for the publication of a summons may be 
made after the order, provided the order remains in abey- 
ance until the affidavit is filed. Bank v. Blossora, 92 N. 
Geos: 

Publication for Five Weeks.—Where notice of an at- 
tachment and the summons were published in one notice 
for five weeks, it was held, a sufficient publication of the 
notice of the attachment, but not of the summons, Bank 
v. Blossom, 92 N. C. 695. 

Where a publication of a summons was only made for 
five weeks, the court has power to retain the action and 
order a _ sufficient publication. Bank v. Blossom, 92 N. 
G, 695. 

Warrant and Summons Distinguished.—This section pro- 
vides that in attachment proceedings in a justice’s court, 
advertisement in a newspaper shall not be necessary, but 
advertisement at the courthouse door and four other public 
places in the county for four successive weeks shall be suf- 
ficient publication, both as to the summons and warrant of 
attachment. This modification permits the incorporation of 
the warrant of attachment to be made in the summons, not 
the summons in the warrant. The summons is an official 
process, and must be signed and issued by the justice of 
the peace, whether its service is to be made personally or 
by publication, while the warrant, if not incorporated in 
the summons as above provided, is not official and may be 
signed by the plaintiff himself, and if not taken out at the 
time of issuing the summons, has to be served separately. 
Ditmoremy, Goins e128 N-eGinse5, 6327, 39.5. -E, 61. 


Failure to Order or Make Service.—Where an affidavit, 
filed in an action wherein attachment is sought against the 
property of a nonresident within the jurisdiction of the 
court, is sufficient for the clerk to order service of the sum- 
mons by publication, but service has not been ordered or 
made, and the cause has come up on the defendant’s special 
appearance and motion to dismiss on that ground, and 
pending the motion the plaintiff, upon an additional affidavit, 
without the knowledge of the judge, has obtained an order 
of publication from the clerk, it is within the sound discre- 
tion of the judge to permit the publication of the summons 
to be proceeded with, and deny the defendant’s motion. 
Jenette v. Hovey & Co., 182 N. C. 30, 108 S. E. 301. 

Defendant’s Bond Constitutes Waiver.—Where property 
has been levied on under the writ, a bond given by the de- 
fendants in discharge of the attachment as provided by 
section 1-457 will be considered equivalent to a personal ap- 
pearance in the action and a waiver of the requirement for 
further service of the summons. It amounts to a voluntary 
submission of the defendant’s cause to the jurisdiction of 
the court. Mitchell v. Elizabeth City Iumber Co., 169 N. C, 
397, 398, 86 S. E. 343. 

Statement of Amount.—Under this section which provides 
that when the summons in an attachment suit is to be 
served by publication, the publication shall state the fact of 
the attachment, “the amount of the claims,’ and in a brief 
way the nature of the demand, an order and a publication 
based thereon which fail to state the amount of the plaintiff's 
claims are fatally defective. Flint v. Coffin, 176 Fed. 
872, 873. 

In attachment the plaintiff can not recover an amount in 
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excess of that stated in the summons. Cotton Mills v. Weil, 
129) N.C. 452, 40) S2ebee2i8 

§ 1-449. Execution, levy, and lien.—The officer 
to whom the warrant of attachment is directed and 
delivered shall seize and take into his possession 
the tangible personal property of the defendant or 
so much as is necessary, and he is liable for the 
care and custody of such property, as if it had 
been seized under execution. He shall levy on 
the real estate of the defendant as prescribed for 
executions; he shall make and return with the 
warrant an inventory of the property seized or 
levied on, and, subject to the direction of the 
court, shall collect all debts owing to the defend- 
ant. Where the sheriff or other officer. levies 
an attachment upon real estate, he must certify 
the levy to the clerk of the superior court of the 
county where the land lies, with the names of the 
parties, and the clerk must note the same on his 
judgment docket and index it on the index to 
judgments, and the levy is a lien only from the 
date of entry by the clerk, except that if it is so 
docketed and indexed within five days after being 
made it is a lien from the time it was made. 
(Rev., se7ve7T; Code's.7350sieosrmcmuas. os .C. 
CoP., 5.°2043.1943- 6.0543: Casmson) 


Editor’s Note.—The 1943 amendment struck out the 
words “‘and take such legal proceedings in his own name 
or in that of the defendant as are necessary for that pur- 
pose,” formerly appearing at the end of the second sen- 
tence of this section. 

Section 1-116 and This Section Construed in Pari Materia. 
—See note to § 1-116. 

A levy on land under an attachment is sufficient, if it 
gives such a description as will distinguish and identify the 
land. Grier v. Rhyne, 67 N. C. 338. 

Homestead.—The lien of an attachment levied upon land 
of a nonresident debtor is paramount to the right of a home- 
stead therein acquired by the debtor by becoming a citizen 
of the state prior to the rendition of judgment in the action. 
Watkins v. Overby, 83 N. C. 165. 

Effect of Levy.—Property seized under attachment is only 
a legal deposit in the hands of the sheriff to abide the event 
of the action, and after judgment against the defendant, he 
is entitled to the same exemptions in the property attached 
as he would have been had there been no attachment. State 
v. Rhyne, 80 N. C. 183. 

Enforceable against Subsequent Purchasers.—When the 
officer has complied with the provisions of this section, the 
plaintiffs have a lien on such property, which is enforceable 
against all subsequent purchasers from the defendant. New- 
berry v. Meadows Fert. Co., 203 N. C. 330, 338, 166 S. E. 79. 


§ 1-450. Return of warrant by sheriff.—The 
sheriff shall return the warrant of attachment, and 
the undertakings provided for in this article, with 
a statement of his proceedings thereon, at the 
time and place at which it is on its face return- 
able, and upon, or at any time after, the return, 
he may obtain from the court to which the war- 
rant was returnable a certified copy thereof, 
which, for the purpose of giving him authority, is 
the same as the original, and when the warrant 
has been fully executed or discharged, the sheriff 
shall return it, with his proceedings, to said court. 
(Rev., a. 768: Codes. 876: C. ‘CP. 5. 21a: CUS: 
808.) 


§ 1-451, When granted by justice of peace.—If 
the action is not founded on contract and the 
value of the property in controversy does not 
exceed the sum of fifty dollars, the warrant of 
attachment may, or if the action is founded on 
contract and the sum demanded does not exceed 
two hundred dollars, the warrant of attachment 
must be obtained from and made returnable be- 
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fore a justice of the peace of a county to the su- 
perior court of which it would have been return- 
able had the sum demanded exceeded two hun- 
dred dollars, or had the action not been founded 
on contract. (Rev., s. 769° Code, g. 353-0 1C. Po 
Sra 2000 01876-7,- 6.2515 (Ca py, 809.) ’ 

Wrongful Issue by Justice—Ar attachment wrongfully 
issued from the justice’s court against a citizen of the State, 
transiently absent, is remedied by recordari. Merrell v. Mc- 
Hone, 126 N. C. 528, 36 S. E. 35. 

§ 1-452. Publication in justice’s court.—The 
plaintiff, within thirty days after obtaining a war- 
rant of attachment from a justice of the peace, 
must cause publication thereof to be made for 
four successive weeks at the courthouse door and 
four other public places in the county where the 
warrant is returnable. (Rev., s. 770; Code, s. 350; 
Cr GSP. SeelOsel 868-0 anes oo Sao: 1870-1, c. 166, 
6) 4 187455 cel Ise CP 5s S10.) 


§ 1-453. Justice’s attachment against land.—If 
the attachment is levied on real property, the jus- 
tice shall proceed to try the action, but may not 
issue an execution to sell the real property, and 
shall return the papers in the case to the office of 
the clerk of the superior court of his county, where 
the judgment shall be docketed. The levy of the 
attachment, however, is a lien on the real estate, 
when the provisions of the section as to execution 
and levy of attachment are complied with. (Rev., 
s. T7132 Code, §. 354; 1868-9; ¢95, 6.45 CLS. 611s) 

Lien Created from Levy of Attachment. — Attachment 
issued by a justice creates a lien from its levy, and not 
merely from docketing of the judgment in the superior 
court. Morefield v. Harris, 126 77. C. 626, 36 S. E. 125. 

§ 1-454. Sale of attached property pending litiga- 
tion.—If any property seized under attachment is 
perishable, or of a character to materially deteri- 
orate in value pending litigation, or of such charac- 
ter that the expense of keeping it until the deter- 
mination of the suit would be likely to exceed one- 
fifth of its value, or if any part of it consists of a 
vessel, or of any share or interest therein, and the 
person to whom it belongs, or his agent, does not 
within ten days after the serving of the attach- 
ment reclaim the same, the sheriff or other officer 
having possession shall apply to the court for 
authority to sell the property, stating the circum- 
stances. The property shall then be sold, under 
the order and direction of the court, and the pro- 
ceeds are liable to the judgment obtained upon 
the attachment, and shall be retained by the sher- 
iff or other officer to await the judgment. (Rev., 
wre" Code, s, 260; ©, CPs 6. 20527. 0 memes, 
620777, Cf 1155s. S8°9C. Sr ste.) 


Sale of Third Party’s Goods. — Where an attachment is 
levied upon the goods of a third party which, being perishable, 
are sold by the sheriff, and the third party interpleads in 
the action and recovers judgment, the costs and expenses 
of the attachment, sale, etc., are not properly chargeable 
against the fund arising from such sale. Haywood y. 
Hardie, 76 N. C. 384. 

An intervener obtaining the possession of property at- 
tached by giving a replevy bond may not sell part of the 
property, such sale not being made as provided by this 
section, and claim the right to pay for the part sold and 
return the balance thereof. Bulluck vy. Haley, 198 N. C. 
DOS nlercys kya ode 


§ 1-455. Replevy by defendant; undertaking.— 
The person owning the property advertised to be 
sold according to the provisions of this article, 
or his agent or attorney, may, at any time before 
sale, replevy the same, by giving an undertak- 
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ing in double the amount of the value of the 
property, with sufficient surety, to the effect that 
he will return the property to the sheriff or other 
officer, if its return is adjudged by the court, and 
pay all costs that are awarded against him; and 
if return of the property cannot be had, then that 
he will pay plaintiff its value, and all costs and 
damages that are awarded against him. Upon the 
execution of this undertaking, the sheriff, or other 
officer, shall deliver the property to the person 
owning it. (Rev., s. 773; Code, s. 361; R. Crrew 7, 
Be 177 7. co 115,18. 28;° C.. S.. 813.) 


Recovery of Expenses Incurred under This Section.—In an 
action to recover on an attachment bond for the wrongful 
levy therein, damages may be awarded for the reasonable 
expense the plaintiff, who was the defendant in the attach- 
ment proceedings, has incurred in procuring the undertak- 
ing he had given to obtain the release of the property at- 
tached. Smith v. American Bonding Co., 160 N. C. 574, 76 
S. 5. 481. 

But damages may not be recovered in an action for a 
wrongful levy in attachment for railroad and traveling ex- 
penses, and the value of the plaintiff’s time in procuring 
the release of his property. Smith v. American Bonding 
Co., 160 N, C. 574, 76 S. E. 481. 

Cited in Bizzell v. Mitchell, 195 N. C. 484, 487, 142 S&. 
E. 706. 


§ 1-456. Defendant may apply for discharge and 
delivery of property—When the defendant has 
appeared in such action, he may apply to the court 
in which it is pending, or to the judge thereof, for 
an order to discharge the attachment; and if the 
order is granted, all the proceeds of sale, and 
moneys collected in the action, and all property 
attached remaining in the hands of any officer of 
the court, under any process or order in the ac- 
tion, shall be delivered or paid to the defendant 
or his agent, and released from the attachment. 
Where there is more than one defendant, and the 
several property of one of them has been seized 
by virtue of the order of attachment, the defend- 
ant whose several property was seized may apply 
in like manner for relief. (Rev., s. 774; Code, s. 
373: -C, C. P., s. 212; C, S. 814.) 


Clerk Has Jurisdiction. — The clerk of the superior court 
has jurisdiction to vacate an attachment. Palmer v. Bosher, 
Tine Geol. 

By giving the undertaking in the manner provided by § 
1-457 the debtor may procure the release of the attachment. 
Bizzell v. Mitchell, 195 N. C. 484, 142 S. BE. 706. See note 
under § 1-457. 4 

Vacation without Undertaking. — An attachment will 
be vacated by the Judge without any undertaking on the 
part of the defendant, if on its face it appears to have been 
issued irregularly, or for a cause insufficient in law, or 
false in fact. Bear v. Cohen, 65 N. C. 511. 


Motion out of Term. — It would be a great hardship upon 
a defendant whose property had been seized under an ir- 
regular attachment if he were prohibited from having it set 
aside until the regular term of ‘he court, which might be 
nearly six months after the seizure, hence he may move 
to vacate before the return term. Palmer v. Bosher, 71 N. 
C, 291, 293. 

When Motion Lies.—Where in an action against a foreign 
fraternal insurance society, the funds in the hands of a col- 
lector were attached and the society claimed that such 
funds were held upon an express trust for the benefit of 
the widows and orphans of the deceased members, and 
were not subject to attachment, the society was entitled to 
raise such a question by motion to vacate the attachment. 
Brenizer v. Royal Arcanum, 41 N. C. 409, 53 Sah sone 

When Defendant Bankrupt. — Where the defendant was 
adjudged a bankrupt, that was held to be sufficient ground 
for vacating an attachment levied upon his property. Mixer 
y. Oil etc., Co., 65 N. C552; Ward v. Hargett, 151 N. C. 
365, 66 S. F 340. 

When Discharge Not Granted. — A warrant of attach- 
ment cannot be discharged upon the sti-cial appearance of 
the defendant when the grounds for his motion involved 
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the finding of facts such as he has no interest in. 
v. Owen, 122 N. C. 360, 29 S. E. 770. 

Same—Insufficient Affidavit. — It is error to discharge 
an attachment, granted as ancillary to an action, because 
of the insufficiency of the affidavit to obtain service of the 
summons by publication, for it is possible that the defect 
may be cured by amendment. Branch vy. Frank, 81 N. C. 
180; Price v. Cox, 83 N. C. 261. 

Hence, where the application to vacate an attachment is 
to the clerk before the sitting of the court to which the 
summons is made returnable, a further order of publica- 
tion to cure a defective ser-ice may be obtained upon an 
affidavit to the court without discharging the attachment. 
Penniman v. Daniel, 90 N. C. 154. 

Failure of Defendant to Move to Vacate. — The proper 
publication of summons for a nonresident defendant whose 
property has been attached gives the defendant notice that 
he can vacate the warrant if insufficient, and upon his 
failing to move to vacate the process he will not be held 
to be prejudiced by a subsequent judgment. Page v. Mc- 
Donaid, 159 N. C. 38, 74 S. E. 642. 

No Sale after Vacation. — The sales of property men- 
tioned in this section and sec. 1-468 have reference to those 
made before the attachment is vacated, as, for instance, 
sales made under the order of the court in accordance with 
section 1-454 when the property is perishable. The sheriff 
has no right, after the attachment has been vacated, to sell 
any property seized by him, as it then becomes his duty to 
deliver at once to the defendant all property in his hands. 
Mahoney v. Tyler, 136 N. C. 40, 44, 48 S. E. 549. 

Does Not Apply te Subsequent Sale.—This section, pro- 
viding for the restitution of property upon an order dis- 
solving the attachment, does not apply to cases where 
there has been a sale or transfer o1 the property by the de- 
fendant to the plaintiff after the levy of the attachment. 
Jackson, etc., Co. v. Burnett, 119 N. C. 195, 25 S. E. 868. 

Same—Jury Trial. — Notwithstanding the dissolution of 
an attachment, the plainti¥, who claims that the property 
has been transferred to him by the defendant after the 
levy of the warrant, is entitled to have submitted to the 
jury an issue as to the ownership of the property. Jackson, 
etc), Conv. Burnett) 119 N. -C.-195, 25.5. EB. 868. 

Court Retains Attac’!ed Property. — ‘fhe property at- 
tached will remain in the custody of the court to await the 
determination of the action unless replevied. Page v. Mc- 
Donald, 159 N. C. 38, 40, 74 S. E. 642. 

Refusal of Sheriff to Deliver Property. — If the sheriff 
fails or refuses to deliver the property, the defendant could 
perhaps apply to the court and obtain an order requiring 
him to do so, or could sue the sheriff and his sureties for 
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the default, but the plaintiff would not be liable. Mahoney 
v. Tyler, 136 N. C. 40, 44, 48 S. EB. 549. 
Proceedings upon Vacating Attachment. — When the 


court vacates the attachmeat and taxes the plaintiffs with 
the costs of the attachment proceedings, and then gives 
judgment in favor of the plaintiffs for the debt and the 
costs of the action other than the costs awarded to the de- 
fendant, its jurisdiction a:.d power are exhausted. Nothing 
else can be done except, perhaps, to make an order for the 
return of the property seized under the attachment if the 
provision in this section is not self-executing (Devries v. 
Summit, 86 N. C. 126), and such an order is necessary. 
The general practice has been to insert such a direction to 
the sheriff in the order vacating the attachment. Jack- 
son, etc., Co. vy. Burnett, 119 N. C. 195, 25 S. E. 868; Ma- 
honey v. Tyler, 136 N. C. 40, 45, 48 S. E. 549. 

Decision is Res Judicata. — A decision on a motion to 
vacate an attachment is res judicata until reversed. 
Roulhac v. Brown, 87 N. C. 1; Pasour v. Lineberger, 90 N. 
C. 159; Morganton Manufacturing, etc., Co. v. Lumber 
Com liAetinG, 404.009 5.0 Fe. 104, 

Appeal. — An appeal lies from the refusal to dismiss an 
attachment. Sheldon v. Kivett, 110 N. C. 408, 14 S. E. 979, 
Fertilizer Co. v. Grubbs, 114 N. C. 470, 19 S. E. 597; Judd 
y. Crawford Gold Mining Co., 120 N. C. 397, 399, 27 S. E. 81. 

Same—When Facts IMiust Be Set Out. — The superior 
court judge is not required to set out the facts upon which 
he has vacated an attachmert levied on the defendant’s 
property, unless the party, appealing and complaining of the 
ruling of law, requests him to find the facts necessary to 
give him the benefit of his exceptions. Coharie Lumber 
Co. v. Buhmann, 160 N. C. 385, 75 S. E. 1008. 

Same—Same—Not Reviewable. — On appeal it will be 
presumed that the superior court judge found facts suffi- 
cient to support his order vacating an attachment on the 
debtor’s property, when they do not appear of record; and 
any facts found by him, so appearing, are not reviewable. 
Coharie umber Co. v. Buhmann, 160 N. C. 385, 75 S. E. 
1008. 

Bond in Lieu of Attachment Lien. — Where attachment 
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has been levied on the defenda~t’s property necessary for 
the prosecution of his business, and upon his giving bond, 
he or his receiver is permitted by the court to continue oper- 
ations, the giving of the bond is in lieu of the lien acquired 
in attachment, and analogous to the proceedings in 
discharge authorized by this and § 1-457. Martin v. Mc- 
Bryde, 182 N. C. 175, 108 S. E. 739. 


§ 1-457. Defendant’s undertaking. — Upon the 
application provided for in § 1-456 the defend- 
ant must deliver to the court an undertaking 
in at least double the amount claimed by the 
plaintiff in his complaint, executed by two sure- 
ties residing in this state, approved by the court, 
to the effect that the surety will, on demand, pay 
to the plaintiff the amount of judgment that may 
ibe recovered against the defendant in the action, 
not exceeding the sum specified in the undertak- 
ing. If it appears by affidavit that the property 
attached is of less value than the amount claimed 
by the plaintiff, the court or judge may order it 
to be appraised, and the amount of the under- 
taking shall then be double the amount 
sO appraised. Where there is more than one 
defendant, and the several property of one of 
them has been seized by virtue of the order of 
attachment, the defendant whose several prop- 
erty was seized may deliver to the court an under- 
taking, in accordance with this section, to the 
effect that he will, on demand, pay to the plaintiff 
the amount of judgment that may be recovered 
against him, and all of this section, applicable to 
such an undertaking, shall be applied thereto. 
(Revs satise Code. 37457GiC. Py0so218 37 Cas: 
815.) 


When Undertaking Unnecessary. — ‘The undertaking 
required in this section is not necessary when the warrant 
“on its face appears to have been issued irregularly, or 
for a cause insufficient in law or faise in fact.’ Bear v. 
Cohen, 65 N. C. 511; Devries & C  v. Summit, 86 N. ©. 
126, 131. 

When an attachment c. the debtor’s property has been 
vacated by the superior court juc_e, the defendant should 
not be required to give the undertaking under this section 
to regain possession of the ; uperty. Coharie Jumber Co. 
v. Buhmann, 160 N. C. 385, 75 S. E. 1008. 

Effect of Undertaking as Waiver or Estoppel.—Giving 
the undertaking by defendant under this section is equiva- 
lent to a general appearance in the action, and waives cer- 
tain irregularities. It estops the defendant from denying 
ownership of the property levied on, but not from tra- 
versing the truth of the allegation on which the attach- 
ment is based. Giving the undertaking does not waive the 
validity of the statutory ground of attachment. Bizzell v. 
Mitchell, 195 N. C. 484, 142 S. E. 706. 

Hearing as to Validity of Ground of Attachment.—When 
defendant gives the undertaking under this section the 
matter of the validity of statutory ground on which at- 
tachment was procured may be heard before the trial of 
the main issue, but, if demand is made, it may be heard 
before the trial of the merits or it may be tried with the 
main issue. Bizzell v. Mitchell, 195 N. C. 484, 142 S. EB. 
706. 

Necessity for Separate Action on Undertaking.—By con- 
sent a surety on an undertaking on attachment can come 
in and the matter of the validity of the grounds of at- 
tachment be determined in one action; otherwise a sepa- 
rate action must be brought on the undertaking. Bizzell 
v. Mitchell, 195 N. C. 484, 142 S. E. 706. 

The judgment contemplated in this section is not only 
a judgment establishing the debt, but a judgment estab- 
lishing the validity of the ground on which the attachment 
is procured, when the validity is traversed. Bizzell v. 
Mitchell, 195 N. C. 484, 142 S. E. 706. 

No summary judgment against the surety on the under- 
taking under this section can be _ rendered. Bizzell v. 
Mitchell, 195 N. C. 484, 142 S. E. 706; Hoft v. Coastwise 
Shipping, ete:, Co., 255 N.C 690; 3S. EF. (2d). 20: 

Discharge of Surety.—When defendant in attachment en- 
ters a general appearance and traverses the allegations 
of fraudulent concealment of his property upon which the 
attachment was based, and gives bond to retain possession 
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of the property attached, and upon the trial’ the issue as 
to fraud is found in his favor, the surety on the bond is 
discharged from liability, and it is not necessary that a 
motion to vacate the attachment be previously made. Biz- 
zell v. Mitchell, 195 N. C. 484, 142 S. EB. 706. 

When the surety signs a bond under this section, he en- 
ters into the obligation with reference to the cause as it 
then stands, so when a new element of liability is intro- 
duced by an amendment, the surety is discharged. Rush- 
ing v. Ashcraft, 211 N. C: 627, 629, 191 S. E. 332. 

Surety Concluded from Asserting Insufficiency of Bond.— 
Where judgment by default final has been rendered against 
the principal debtor and the surety on an attachment ‘bond 
given in the action in the form required by this section to 
secure whatever judgment may be rendered, and the prop- 
erty attached has accordingly been retained by the debtor, 
the surety is concluded from asserting the insufficiency of 
the bond in not having another surety thereon, as the 
statute required, when the bond was given and accepted as 
he had intended, and he had not excepted thereto. Thomp- 
son v. Dillingham, 183 N. C. 566, 112 S. E. 321. 


§ 1-458. All property liable to attachment.—The 
rights or shares of the defendant in the stock of 
any association or corporation, with the interest 
and profits thereon, and all other property in this 
state of the defendant, are liable to be attached, 
levied on, and sold to satisfy the judgment and 
EXECUUION NN CReVES a il Os COUCHESHIDO 2+ © Game 
§: 2067 OA Sr 8167) 


In Genoral. — The intention of the Legislature, as clearly 
expressed, in section 1-441, was to authorize the attachment 
of stock in foreign corporations, and also in the case of 
individuals or domestic corporations which are removing 
their property from the State with the intent to defraud 
creditors, or doing any other act for which attachment 
would lie, and to authorize the attachment of stock in do- 
mestic corporations also. Jt seems to us that this section 
means that, as it clearly says: ‘“‘The rights or shares of 
the defendant’s stock in any corporation or association are 
liable to be attached.’? Parks-Cramer Co. v. Southern Ex- 
press Co., 185 N. C. 428, 430, 117 S. E. 505. As to attach- 
ment of stock in a foreign corporation, see 3 N. C. Law 
Rev. 103. 

Under this section, all property in this state, whether real 
or personal, tangible or intangible, owned by a nonresident 
defendant in an action to recover on any of the causes of 
action included within the provisions of § 1-440, is liable to 
attachment. Newberry v. Meadows Fert. Co., 203 N. C. 
330) 03375 SOON Ss ails eo: 

Unpaid Balances Due to Corporation. — Under this sec- 
tion of the Code, the unpaid balances due a foreign corpo- 
ration on subscriptions to its stock by subscribers residing 
in this State are property of such a corporation, and sub- 
ject to attachment for the payment of its debts. Cooper v. 
Adel Security Co., 122 N. C. 463, 30 S. E. 348. 

Property Absorbed by Nonresident Corporation. — Where 
a nonresident express company doing business in this State, 
and having property herein, incurred a liability to its 
shipper for breach of its contract for the transportation and 
delivery of a shipment, and afterwards became absorbed in 
another nonresident corporation c.rrying on the same busi- 
ness with the same property and stock of the selling 
(debtor) company, the one continuing to do business here 
is subject to attachment under the provisions of sections 
1-458, 1-459, 1-461 et seq., where the cause of action arose 
here; and the fact that the certificates of stock are not 
physically in the jurisdiction of the courts of this State is 
immaterial. Parks-Cramer Co. v. Southern Exp. Co., 185 
INC BGS. 428. M7 Sse S05: 

A distributive share in the hands of an administrator, duc 
the wife of a non-resident debtor, can not be subjected ty 
the payment of the husband’s debts in this State by means 
of an attachment in equity. McLean v. McPhaul, 59 N. 
Cr15: 


§ 1-459. Levy on intangible property.—The exe- 
cution of the attachment upon any such rights, 
shares, or any debts or other property incapable 
of manual delivery to the sheriff, shall be made 
by leaving a certified copy of the warrant of at- 
tachment with the president or cther head of the 
association or corporation, or with the debtor or 
individual holding such property, with a notice 
showing the property levied on. This certified 
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copy must be furnished to the sheriff by the plain- 
tiff, and the certification must be by the clerk of 
the court from which the warrant was issued, or 
by the justice of the peace who issued it. A per- 
son receiving or collecting moneys within this 
state on behalf of any corporation of this or any 
other state or governmert is deemed a local agent 
for the purpose of this section. Such service can 
be made in respect to a foreign corporation only 
when it has property within this state, or the cause 
of action arose or the plaintiff resides in the state, 
or when the service can be made within the state 
personally upon the president, treasurer or secre- 
tary thereof. Whenever a writ of attachment 
may be sued out against a nonresident debtor 
owning shares of stock in a resident corpora- 
tion, and no officer of said resident corpo- 
ration may be found in the county of its 
principal office upon whom service of said attach- 
ment may be made, said writ may be served by 
leaving a certified copy of the warrant of attach- 
ment with the person in charge of the property of 
said corporation in said county, together with a 
notice showing the stock levied upon. Provided, 
however, no attachment or levy upon shares of 
stock for which a certificate is outstanding shall 
be valid until such certificate be actually seized 
by the officer making the attachment or levy, or 
be surrenderea to the corporation which issued it, 
or its transfer by the holder be enjoined. (Rev.. 
Se ete de eae Pen 207701905, .c. 2945 
1921;' c, 9451941, 353, s:.24%4; C. S. 817.) 

Editcr’s Note.—Public Laws 1941, c. 353, added the pro- 
viso at the end of this section. Public Laws 1921, c. 94, 
added that portion of the last sentence which appears be- 
fore the proviso. The effect of the 1921 amendment is 
discussed by the court as follows: The defendant relies 
upon Jaws 1921, ch. 94, which amends sec. 1-459, by ex- 
pressly providing that shares of stock held by a nonresi- 
dent debtor in a resident corporation of this state may be 
attached, as an implied authority that if the stock is held 
in a foreign corporation doing business here it cannot be 
attached; but we do not think that that was the purpose 
or the effect of the Act of 1921, which was intended sim- 
ply to make it plainer that the stock of a nonresident in 
a North Carolina corporation could be attached under sec. 
1-459. Parks-Cramer Co. v. Southern Express Co., 185 N. 
CAR eto 2.0 11752) Fe 505: i 

If it were true that stock owned by a nonresident is not 
attachable here, the Amendment of 1921 is ineffectual, for 
whether the stock attached is that of a domestic corpora- 
tion of this state or a foreign corporation, in either event, 
if the owner is a ronresident the cer-ificates of stock would 
not be physically liable in this state. Parks-Cramer Co. v. 
Southern Express Co., 185 N. C. 428, 432, 117 S. E. 505. 

This section is commented upon in 2 N. C. Law Review 
119 and 3 N. C. Law Review 103, 106. 

Corporation a Party to Proceedings. — A corporation is 
a necessary party to an attachi...nt proceeding to subject 
the amounts due it from unpaid subscriptions to its stock 


to the payment of its debts. Cooper v. Adel Security Co., 
A2ZeNE A 465.5 80 me ys O48) 


§ 1-460. Certificate of defendant’s interest to be 
furnished to sheriff.i—When the sheriff or other 
officer, with a warrant of attachment or execution, 
applies to a president or other head or director, 
secretary, cashier or managing agent of any asso- 
ciation or corporation, or to any debtor or indi- 
vidual, for the purpose of attaching or levying on 
the property of the defendant in such warrant, such 
officer, debtor or individual must furnish him with 
a certificate under his hand, designating the num- 
ber of rights or shares of the defendant in the 
association or corporation, with any dividend or 
any incumbrance thereon, or the amount and de- 
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scription of the property held by such association, 
corporation, or individual, for the benefit of, or 
debt owing to, the defendant. If the officer, 
debtor or individual refuses to do so, he may be 
required by the court or judge to appear before 
him, and be examined on oath concerning the 
matter, and obedience to this order may be en- 
forced by attachment. (Rev., s. 778; Code, s. 369; 
GC, C: Bisse 0ben Cao ass.) 


Examination Operates as Lien. — An examination of the 
city officials operates as a lien on anything owing by the 
city to the defendants in the suit, as of the day when the 
copy of the warrant of attachment was delivered; and there- 
by prevents any alterations of the state of accounts between 
the defendants and the city. Carmer v. Evers, 80 N. C. 
56, 59. 


§ 1-461. Proceedings against garnishee.—When 
the sheriff or other officer serves an attachment 
on any person supposed to be indebted to, or to 
have any property of the defendant in the attach- 
ment, he shall at the same time summon in writ- 
ing such person as a garnishee. The summons and 
notice shall be issued by the clerk of the superior 
court, or justice of the peace, at the request of 
the plaintiff, to appear at the court to which the 
attachment is returnable, or if issued By a justice 
of the peace, at a place and time named in the 
notice, not exceeding twenty days from date of 
notice, to answer upon oath what he owes to the 
defendant and what property of the defendant he 
has in his hand and had at the time of serving the 
attachment, and to his knowledge and belief what 
effects or debts of the defendant there are in the 
hands of any other, and what person. When an 
attachment is served on a garnishee in the above 
manner, upon his appearance and examination, 
judgment may be entered up and execution 
awarded for the plaintiff against the garnishee, 
for all sums of money due the defendant from 
him, and for all property of any kind belonging 
to the defendant, in his possession or custody, for 
the use of the plaintiff, or so much thereof as will 
satisfy the debt and costs and all charges inci- 
dent to levying the same. All property whatso- 
ever in the hands of any garnishee belonging to 
the defendant is liable to satisfy the plaintiff’s 
judgment, and must be delivered to the sheriff 
or other officer serving the attachment. (Rev., s. 
w79* Code, s..364; R: C., ¢.. 7,8: 7; 1777, c. 115, s. 
28 -8G, '577819:) 


Cross Reference—As to exemption of earnings, see sec- 
tion 1-362. P 

In General. — A garnishment is in effect a suit by this 
principal debtor, the defendant in the action, in the name 
of the plaintiff, and for his use and benefit, against the 
garnishe> to recover the debt due to the plaintiff’s debtor 
and apply it to the satisfaction of the plaintiff's demand. 
Goodwin v. Claytor, 137 N. C. 224, 225, 231, 49 S. E. 173. 
This section applies alike to residents and nonresidents, 
persons and corporations, and it will not be declared un- 


constitutional in an action instituted long subsequent to 

its enactment. Newberry v. Meadows Fertilizer Co., 206 
eo ese ed ygm Os, Wis Os. ; 
Nature of Garnishment. — It crrests the property in the 


hands of the garnishee, interferes with the owner’s or cred- 
itor’s control over it, subjects it to the judgment of the 
court, and therefore has the effect of a seizure. Miller 
vy. United States, 11 Wall. 268, 297, 20 L. Ed. 135: 

The proceeding by garnishment is designed to subject a 
debt due to the defendant, to the pa. ment of the demand 
of his creditor, by investing the creditor with a judicial 
power to collect and apply the amount due. Wanzer v. 
Truly, 17 How. 584, 586, 15 IL. Ed. 226. 

The essential service of foreign attachment laws is to 
reach and crrest the payme.t of what is due and might be 
paid to a non-resident to defeat his creditors. Chicago, etc., 
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Ro Cory va ovarian d/4e Uo Onl Ons se Cts, o/s aoles 
Ed. 1144. 

Proceedmg in Rem.—In garnishment proceedings, what- 
ever of substance there is must be with the debtor, he hold- 
ing tie res in his hands, giving character to the action as 
one in the nature of a proceeding in rem. Chicago, etc., R. 
RCo. Vystar, wi745 ors. 710, 17155519 (S) Ct.879774oenics 
Ed. 1144. 

Intention of the Section. — The language employed in this 
section clearly indicates the intention that any money due 
by the garnishee, or goods in his hands belonging to the 
debtor at the time of appearance and answer, shall be ap- 
plied in satisfaction of the debt. Goodwin v. Claytor, 137 
Nig Cement. 229512005649), aya 75. 

Jurisdiction Necessary. — The court entertaining a gar- 
nishment must have some jurisdiction over the thing gar- 
nished. Balk vy. Harris, 124 N. C. 467, 32 S. E. 799. 

Personal Service Necessary. — This section in relation to 
garnishments evidently contemplated personal service, as no 
provision is made for a constructive service of the sum- 
mons; and this statute has always been strictly construed. 
Parker v. Scott, 64 N. C. 118, 120. 

Purpose of Warrant. — The issuance of a warrant of at- 
tachment by a justice of the peace having jurisdiction of 
the action is only for the purpose of acquiring jurisdiction 
over a defendant who is a nonresident of the state, and is 
only incidental to the relief sought in the original action 
under this section, and the warrant in garnishment may 
run beyond the limit of the county wherein the action was 
brought. Mohn v. Cressey, 193 N. C. 568, 137 S. E. 718. 

Warrant Incidental to Original Action. — Want of au- 
thority in the. justice to issue an original process to any 
county other than his own did not inhibit the running of 
the warrant of attachment to another county, or the serv- 
ice of a notice upon the garnishee to appear before the court 
to which the attachment was returnable to answer upon 
oath as the statute provides; for issuing the warrant was 
only incidental to the origital action. Baker etc., Co. v. 
Belvin, 122 N. C. 190, 30 S. E. 337; Mohn v. Cressey, 193 
NivCs) 568; (572,513 /8 Sameer te, 

Judgment against Garnishee.—A judgment may be 
taken against a garnishee, who is found to be indebted to 
the debtor, in the action to which the garnishment pro- 
ceeding is ancillary, and is not necessary to bring a separate 
action against such garnishee. Baker, etc., Co. v. Belvin, 
122 N. C. 190, 30 S. E. 337. Carmer v. Evers, 80 N. C. 56, 
a case which held the opposite of this, discussed and over- 
ruled since it was decided under former law. 

Same—Rights Acquired. — A plaintiff in garnishment is, 
in his relation to the garnishee, substituted merely to the 
rights of his own debtor, and cannot enforce any greater 
claim against the garnishee than the debtor himself, if 


suing, would have been entitled to recover. Goodwin vy. 
Glaytory 1370N. GC. 7224. 225; 49 S. Fs 173; 
Same—Order. — Where judgment is given against a 


garnishee in an action against the debtor, it is proper to 
make an order applying the collections made on such judg- 
ment to the judgment obtained, or to be obtained, against 


the debtor. Baker, etc., Co. v. Belvin, 122 N. C. 190, 30 S. 
Bi 3372 
Judgment against Both. — Where service of summons 


was had by publication on a nonresident of the state, and 
a debt due the defendant was garnished, the plaintiff did 
not lose any lien on the debt by taking a judgment against 
the defendants and the garnishee. Goodwin vy. Claytor, 137 
NUE 224552257, 49). S9r, 173. 


No Personal Judgment. — In garnishment proceedings 
against a nonresident defenda-", service being had by pub- 
lication, no jurisdiction is acquir-d to support a personal 
judgment against the defendan:. Goodwin v. Claytor, 137 
NaC. 224. 9225,.49) SB. 173. 

Moneys Not Yet Due. — Under this section, moneys due 
by a garnishee, or goods in his hands at the time of ap- 
pearance and answer, are applicable to the debt, though 
not earned and due when he was ummoned to answer. 
Goodwin v.: Claytor; 137 TT. -C.. 224, 225, 49 S/-¥.-173: 

Exemption of Earnings.—Section 1-362 provides that earn- 
ings of a debtor for his personal services for the 60 days 
next preceding shall be exempt from execution. It was held 
that the exemption protects such earnings from seizure in 
garnishment. Goodwin v. Claytor, 137 N. C. 224, 225, 49 S. 
i De WR 

Same—Claim Must Be Made. — When a man has earned 
wages they can be garnished as his property, if no personal 
exemption is claimed. Pocomoke Guano Co. v. Colwell, 177 
N. C. 218, 98 S. E. 535. 

Bank May Be Garnishee. — A national bank may be pro- 
ceeded against by garnishment to impound the proceeds of 
a draft in its hands. Markham-Stephens Co. vy. Richmond 
Ca. 177 N.C. 364,.090S. Bois 
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What Law Governs. — To enable the judgment creditor 
to azrest the payment of what is due the judgment debtor, 
whica might be paid so as to defeat the rights of the cred- 
itor, he must go to the domicil of his debtor, and can only 
do it under the laws and procedure in force there. It i854 
legal necessity and considerations of situs are somewhat 
artificial. Chicago, etc., R. Co. v. Sturm, 174 U. S. 710, 716, 
1S Ct. 797,43. Ty. wd erl44 

The obligation of the garnishee can be enforced by the 
courts of the foreign state after personal service of process 
therein, just as well as by courts of the domicil of the 


debtor. Harris vy. Balk, 198 U. S. 215, 223, 25 S. Ct. 625, 49 
lL. Ed. 1023. 


_Execution and Proceedings to Enforce.—Under this sec- 
tion no lien attaches to any specific property ef the gar- 
nishee until the issuance of execution on the judgment and 
proceedings to enforce such execution. Newberry v. Mead- 
ows Fert. Co.9203 NaC.) 3304 16Gusee 79, 

; Execution may be issued against garnishees prior to final 
judgment against defendant, and the property held sub- 
ject to the orders of the court pending final judgment. 


tai ot! v. Meadows Fertilizers Co., 206 N. C. 182, 173 
SD 107/, 


There is no distinction between an execution on an or- 
dinary judgment issued under § 1-305, and an execution on 
a judgment against a garnishee issued under this section, 


They are both judgments and sections to be construed in 
pari materia. Id. 


Where judgment has been regularly entered against cer- 
tain garnishees in proceedings under § 1-440, the clerk of 
the Superior Court may issue execution on the judgment 


against the garnishees without notice or a hearing under 
this section and § 1-305. Id, 


§ 1-462. Failure of garnishee to appear.— When 
a garnishee is summoned and fails to appear and 
discover on oath as directed, the court, after sol- 
emnly calling the garnishee, shall enter a condi- 
tional judgment against him, and thereupon a no- 
tice shall issue against him returnable to the 
court having jurisdiction, to show cause why final 
judgment should not be entered against him, 
Upon due execution of the notice, if the garnishee 
fails to appear at the time and placed named, and 
discover on oath in the manner aforesaid, the 
court shall confirm the judgment and award exe- 
cution for the plaintiff’s whole judgment and 
costs. Upon examination of the garnishee, if it 
appears to the court that there is any of the de- 
fendant’s property in the hands of a person who 
has not been summoned, the court, upon motion 
of the plaintiff, shall grant a judicial attachment, 
to be levied in the hands of every such person 
having any of the property of the defendant in his 
custody or possession, who must appear and an- 
swer and be liable as other garnishees. (Rev., s. 
780 COde, 5. 860: ty, Cowieni7a. a: 85 L777 en 115 ee? 
283 .1888a ci 2; >CoS.1820,) 


§ 1-463. Garnishee denying debt; issue tried.— 
When a garnishee denies that he owes to, or has 
in his possession any property of, the defendant, 
and the plaintiff on oath suggests to the court 
the contrary, or when a garnishee makes such a 
statement of facts that the court cannot proceed 
to give judgment thereon, the court shall order 
an issue to be made up, which must be tried by a 
jury, and on their verdict judgment shall be 
rendered. In a court of a justice of the peace, 
he may try such issue, unless a jury is demanded, 
and then proceedings are to be conducted, in 
all respects, as in jury trials before justices of 
the peace. (Rev., s. 781; Code, s. 366; R. Cusccrly 
8. 93.1793, c. 889, 8. 250C, S. 821.) 

Jury Trial. = Under this section t~ plaintiff in garnish- 
ment proceedings, upca the suggestion that he wishes to 


traverse the return of the garnishee, is entitled, without 
any formal or verified statement, to have the issue tried 
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by a jury. 
Saye hoo. 

Where Defendant Denies Ownership. — The judgment 
against a nonresident debtor being exhausted by a sale of 
the property attached, a nonreside.t defendant in attach- 
ment proceedings, who denies ownership of the attached 
property, cannot be injured by the judgment, and hence, is 
not entitled to have an issue submitted as to the title to 
the property. Foushee v. Owen, 122 N. C. 360, 29 S. E. 770. 

Garnishee a Mere Stakeholder. — The requirement of 
this section that an issue shell be made up and determined 
by the jury where the garnishee in attachment denies ow- 
ing the principal defendant, should be construed with sec- 
tion 1-73, requiring the making of all necessary parties to 
a full determination of the contzoversy; and it does not 
apply when the garnishee takes the position of a mere 
stakeholder and sets up in his answer that another, not a 
party to the action, is the owner of the funds attached, and 
asks that such other person be brought in so as to protect 
it, the garnishee, in the payment of the funds under an 
order of the court. Temple vy. Eades Hay Co., 184 N. C. 
239, 114 S. E.°162. 


Brenizer v. Royal Arcanum, 141 N. C. 409, 53 


§ 1-464. Property with garnishee valued; gar- 
nishee exonerated—When a garnishee on oath 
confesses that he has in his hands any property 
of the defendant of a specific nature, or is in- 
debted to him by any security or promise for 
the delivery of any specific article, except as 
hereinafter excepted, the court shall immediately 
order a jury to be impaneled and sworn to in- 
quire into the value of such specific property, 
and the verdict of the jury subjects the gar- 
nishee to the payment of the valuation, or as 
much of it as is sufficient to satisfy the debt or 
damages and costs of the plaintiff. In a court 
of a justice of the peace, he may try such issue, 
unless a jury is demanded, and then proceed- 
ings are to be conducted in all respects as in 
jury trials before justices of the peace. If the 
garnishee states in his answer that the specific 
property was left with him by the defendant as 
a bailment, or that he has tendered said specific 
articles according to contract, and that they were 
refused by the defendant, and that he then was 
and always had been ready to deliver the same; 
or that he had such specific articles at the time 
and place specified in such covenant or agree- 
ment ready to be delivered, and is still ready to 
deliver them; and such statement is admitted by 
the plaintiff or found by a jury or the court, then 
in any such case the garnishee shall be exonerated 
by the delivery of such specific articles to the 
sheriff, who shall proceed as if the attachment 
had been orginally levied on the property. (Rev., 


s. 782; Code, s. 367; R. C., c. 7, s. 11; 1793, c. 3895 — 


1794, c. 424; C. S. 822.) 


Where one contracted with a dentist for a set of artificial 
teeth for his wife, and paid him full consideration, and the 
husband afterwards absconded before the teeth were fur- 
nis'ed, the dentist was not liable as garnishee to a cred- 
itor for the value of the teeth. Cherry v. Hooper, 52 N. C. 
82. 


§ 1-465. Conditional judgment against gar- 
nishee.—When a garnishee declares in his an- 
swer that the money or specific article due by 
him will become ‘payable or deliverable at a 
future day, and this is admitted by the plaintiff or 
found by a jury or the court, a conditional judg- 
ment shall be entered against the garnishee, and 
the plaintiff may obtain judgment against the 
defendant for his demand, but may not take final 
judgment against the garnishee without notice 
to show cause. (Rev., s. 783; Code, s. 368; R. C., 
c. 7, S. 12; 1794, c. 424, s. 2; C. 5, 823.) 
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§ 1-466. Satisfaction of judgment.—lIf judgment 
is entered for the plaintiff in the action, the sher- 
iff shall satisfy the same out of the property at- 
tached by him, if it is sufficient for that purpose— 

1. By paying over to the plaintiff the pro- 
ceeds of all property sold and debts or credits 
collected by him, or so much as is necessary to 
satisfy the judgment. 

2. If any balance remains due, and an execu- 
tion has been issued on the judgment, he shall 
sell under the execution as much of the attached 
real or personal property, except as provided in 
subdivision four of this section, as is necessary 
to satisfy the balance, if enough for that purpose 
remains in his hands. In case of the sale of any 
rights or shares in the stock of a corporation or 
association, the sheriff shall execute to the pur- 
chaser a certificate of sale, and the purchaser 
has all the rights and privileges in respect there- 
to which were had by the defendant. 

3. If any of the attached property belonging to 
the defendant has passed out of the hands of 
the sheriff without having been sold or con- 
verted into money, he shall repossess himself 
of the same, and for that purpose has all the au- 
thority which he had to seize it under the attach- 
ment. A person who willfully conceals or with- 
holds such property from the sheriff is liable to 
double damages at the suit of the party injured. 

4, Until the judgment against the defendant 
is paid, the sheriff may collect the notes and 
other evidences of debt, and the debts that were 
seized or attached, under the warrant of attach- 
ment, and prosecute any bond he has taken in 
the course of such proceedings, and apply the 
proceeds to the payment of the judgment. 

At the expiration of six months from the dock- 
eting of the judgment the court has power, upon 
petition of the plaintiff, accompanied by an affi- 
davit setting forth fully all the proceedings 
which have been had by the sheriff since the 
service of the attachment, the property attached, 
and the disposition thereof, also the affidavit of the 
sheriff that he has used due diligence, and endeav- 
ored to collect the evidences o: debt in his hands 
so attached, and that there remains uncollected of 
the same any part or portion thereof, to order the 
sheriff to sell the same upon such terms and in 
such manner as is deemed proper. Notice of this 
application must be given to the defendant or to 
his attorney, if the defendant has appeared in the 
action. If the summons has not been personally 
served on the defendant, the court shall make 
such rule or order, as to service of notice and 
time of service, as is deemed just. When the 
judgment and all costs of the proceedings have 
been paid, the sheriff, upon reasonable demand, 
shall deliver over to the defendant the residue 
of the attached property or the proceeds thereof. 
Revs ay 1s4n Code, 6970; Go'Cr P,, 6.209; Crs, 
824.) 


Section Grants Power. — This section gives an express 
direction to the sheriff to sell the property previously levied 
on by him under the attachment, and invests him with 
as much power and authority to act in the premises as if 
an execution, in the form of a venditioni exponas, had been 
issued to him, specially commanding him to sell the par- 
ticular property. Electric Co. v. Engineering Co., 128 N. C. 
199, 38 S. E. 831; Chemical Co. v. Sloan, 136 N. C. 122, 48 
S: E. 577; May v. Getty, 140 N. C. 310, 318, 53 S. E. 75; 
Morganton Mfg. etc., Co. v. Lumber 20., 177 N. C. 404, 407, 
99 S. E. 104. 
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Duty of Sheriff. — The attachment is simply a levy be- 
fore judgment, and upon execution issuing on the judg- 
ment it is the duty of the sheriff to sell the attached prop- 
erty. Gamble v. Rhyne, 80 N. C. 183; Morganton Mfg., 
etc, Co. v. Lumber Co., 177 N. C. 404, 407, 99 S. E. 104, 


Farmers Manufacturing Co. v. Steinmetz, 133 N. C. 192, 
194,45 “Sx By 552: 
Same—Not Error to Condemn Property. — Where an- 


cillary proceedings of attachment are brought with the 
main action, and the attachm. t is not discharged, it is 
not error to condemn the attached property for sale to 
pay the judgment, as the -heriff would be required 
to sell the same upon issuance of execution. Farmers 
Manufacturing Co. v. Steinn.etz, 133 N. C. 192, 45 S. E. 552. 

Sale under Execution. — A sale under an execution issu- 
ing upon a judgment on an attachment only passes the 
right of the defendant in attachment. Electric Co. v. Eng. 
CoFs IZING. 199.9 38 (So eH e3ily 

Judgment Against Nonresident. — No judgment in per- 
sonam may be entered or enforced against a nonresident who 
has not been personally served with summons. Johnson v. 
Whilden, 166 N. C. 104, 81 S. E. 1057. 

Exemptions after Judgment. — Property seized under at- 
tachment is only a legal deposit in the sheriff to abide the 
event of the action, and after judgment against the defend- 
ant, he is entitled to the same exemptions in the property 
attached as he would have been had there been no attach- 
ment. Gamble v. Rhyne, 80 N. C. 183. 

Where Property Is in Possession of Third Party.—Where 
a@ person in possession of property is not a party to the 
attachmeut suit, the plaintiff, in addition to a judgment for 
his debt, is not entitled to a ji1.lgment for such property, 
but must proceed under this section. Electric Co. v. Eng. 
Co. 128. N; Ch 199!" 38 ‘Sauk weaie 

Property Held until Final Judgment.—This section indi- 
cates that the property is held until final judgment and the 
sheriff can collect from the garnishee against whom judg- 
ment is entered. Newberry vy. Meadows Fertilizer Co., 206 
NevGe 182), 188 liom amore 


§ 1-467. Plaintiff may sue on defendant’s bond. 
—The actions herein authorized to be brought 
by the sheriff may be prosecuted by the plain- 
tiff, or under his direction, upon the delivery by 
him to the sheriff of an undertaking executed by 
two sufficient sureties, to the effect that the 
plaintiff will indemnify the sheriff from all 
damages, costs and expenses on account there- 
of, not exceeding two hundred and fifty dollars 
in any one action. The sureties must in all 
cases, when required by the sheriff, justify by 
making an affidavit that each is a freeholder, 
and worth double the amount of the penalty of 
the bond, over and above all demands, liabilities 


and exemptions. (Rev., s. 785; Code, s. 371; C. 
CIP o1210-,. Cio. seam 
§ 1-468. On defendant’s recovery, bonds and 


property delivered to him.—If the foreign cor- 
poration, or the absent, absconding, or concealed 
defendant, recovers judgment against the plain- 
tiff in such action, any bond taken upon the is- 
suing of the warrant of attachment, and any 
bond taken by the sheriff, except such as are 
mentioned in § 1-467, all the proceeds of sales and 
moneys collected by him, and all the property at- 
tached remaining in his hands, shall be delivered 
by him to the defendant or to his agent, on re- 
quest, and the warrant shall be discharged and 
the property released. (Rev., s. 786; Code, s. 372; 
CaCl Py sratiaCr 5.826.) 


Sheriff Cannot Sell after Vacation. — The sales of prop- 
erty mentioned in this section refer to those before the at- 
tachment is vacated as for instance sales made under the 
order of the court in accordance with section 1-454 when 
property is perishable. The sheriff has no right, after the 
attachment has been vacated, to seil any property seized 
by him, as it then becomes his duty to deliver at once to 
the defendant all property in his hands. Mahoney v. Tyler, 
136 N. C. 40, 44, 48 S. E. 549. 

Bank a Mere Stakeholder—Where the funds of a 
resident defendant are attached in the hands of a 


non- 
local 
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bank, which is only an agency for collection, which position 
it alleges in its answer, and also alleges ownership of title 
by its forwarding bank, the position taken by the local 
bank is that of a mere stakeholder without interest, be- 
tween two conflicting claimants, and it may _ successfully 
maintain that the forwarding bank be made a party to the 
action, and await the determinition of this question in the 
action, in order to protect itself in the payment of the 
funds attached in its hands. ‘Temple v. Eades Hay Co., 
T84N. C. 239; 114 Sa 62; 


§ 1-469. Motion to vacate or increase security. 
—The defendant, or person who has acquired a 
lien upon, or interest in, his property before or 
after it was attached, may at any time before the 
actual application of the attached property, or 
the proceeds thereof, to the payment of a judg- 
ment recovered in the action, apply to the court 
having jurisdiction to vacate or modify the war- 
rant, or to increase the sectrrity given by the 
plaintiff, or for one or more of those forms of 
relief, together or in the alternative, as in cases 
of other provisional remedies. (Rev., s. 787; Code, 
Si 3t7T IGP Sacer.) 


Cress Reference.—As to appeal from order of clerk deny- 
ing motion to increase security, see notes to §§ 1-274 and 
1-275. 

When Third Party Intervenes. — Parties who intervene 
in attachment proceedings can not be heard to object to 
the irregularity of the same, that being a matter between 
the parties to the main action. Cook vy. N. Y. Corundum, 
etc., Co., 114 N. C. 617, 19 S. E. 664. 

Motion May Be Made by One of Several Defendants.— 
Any one of several defendants whose property has been at- 
tached has such an interest in the action as to maintain 
a motion to vacate the attachment. Luff v. Levey, 203 
IN, LVS ales SR 185 LEP 

Vacation in Case Increased Bond Is Not Filed.—The judge 
of the Superior Court has the power to order the plaintiff 
to give further security or an increased bond, under this 
section, but he may not add a condition to the order that 
the attachment be vacated ipso facto if the increased bond 
is not filed by a certain time. The plaintiff will be given a 
reasonable time for filing the bond. Luff v. Levey, 203 N. 
CIR/83) OCR Ss EL oee: 

Cited in Bizzell v. Mitchell, 195 N. C. 484, 487, 142 S. E. 
760. 


§ 1-470. Exceptions to and _ justification of 
sureties.—The sureties to all undertakings in all 
proceedings for attachment may be excepted to, 
and justified as prescribed in respect to bail upon 
an order’ of. arrest)’ (Rey.,'s.7883" Code, s, 3783) GC: 
S. 828.) 


§ 1-471. Intervention—When the property at- 
tached is claimed by any other person, the 
claimant may intervene, as provided for interven- 
tion in claim and delivery. (Rev., s. 789; Code, s. 
375° RiiG, Cut shl0; 1793, e380" so 4s eo eeo)) 


Cress Reference. — As to interpleader in claim and de- 
livery, see section 1-482 and annotations thereunder. 

Nature of Bill. — A bill in the nature of a bill of inter- 
pleader will not lie by a party in interest to ascertain and 
establish his own rights when there are other conflicting 
rights between third persons, unless the relief sought is 
equitable relief. Killian v. Ebbinghaus, 110 U. S. 568, 572, 
45S; Cte232.528 Ta Bde 246; 

Justice Has Jurisdiction. — Attachment proceedings re- 
lating to personal property, being only ancillary to the 
main action, a justice of the peace may entertain and try 
an interplea to determine the title, although the value of 
the property exceeds $50. Grambling, etc., & Co. v. Dickey, 
118 N. C. 986, 24 S. EF. 671. 

Remedies of Claimant. — One whose property has been 
attached by a sheriff, under a warrant issued in an action 
to which he is not a party, may intervene or interplead in 
the action, and demand judgment that he is the owner of 
the property, and an order directing the sheriff to release 
the property under this section. Or he may bring an 
action against the sheriff and the sureties on his official 
bond for the property or for damages for its conversion. 
Stein v. Cozart, 122 N. C. 280, 30 S. E. 340. Or he may 
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bring an action against the plaintiffs at whose instance the 
warrant was issued, and the property wrongfully seized, 
joining the sheriff as a defendant or not as he sees eae 
the sheriff has taken an indemnity bond, he may sue the 
obligor and the sureties on such bond. Tyler v. Mahoney, 
168 N. C. 237, 84 S. E. 362; Martin v. Buffaloe, 128 N. Cc; 
305, 38 S. E. 902; Gay v. Mitchell, 146 N. C. 509, 510, 60 S. 
E. 426; Tatham v. Dehart, 183 N. C. 657, 112 S. EK. 430; 
Flowers v. Spears, 190 N. C. 747, 752, 130 S. E. 710. 

Separate Trial—In attachment a_ separate trial for the 
intervenor is discretionary with the trial judge. Cotton 
Mills v. Weil, 129 N. C. 452, 40 S. E. 218. 

Intervenor Cannot Interfere in Main Action. — In attach- 
ment an intervenor has 1.0 right to interfere in the action 
between the original parties, since he is interested only as 
to the title to the property. Cotton Mills v. Weil, 129 NEG! 
452; 40'S. HB. 218: 

Burden of Proving Title. — In attachment the burden is 


on the intervenor to establish title to the property. Cotton 
Mills v. Weil, 129 N. C. 452, 40 S. KE. 218. 
Defendant Holding Property as Agent. — Where the 


evidence tends to show that a defendant holds property 
levied on as agent for another, such third yerson should be 
allowed to be made a party. Farmers’ Bank, etc., Corie 
Murphy, 189 N. C. 479, 127 S. E. 527. 

Cited in McKinney v. Sutphin, 196 N. C. 318, 145 S. E. 
621; Francis v. Mortgage Security Corp., 198 N. C. 734, 735, 
153e Sse lys 


Art. 36. Claim and Delivery. 


§ 1-472. Claim for delivery of personal prop- 
erty.—The plaintiff in an action to recover the 
possession of personal property may, at the time 
of issuing the summons or at any time before 
answer, claim the immediate delivery of the 
property as provided in this article. (Rev., s. 790; 
Godse suse). Gy Cr Ps: 176; .C 45.2830.) 


In General. — Strictly speaking, there is no such action 
under the Code as “claim and delivery.’’ The action is for 
the recovery of a specific chattel, and the delivery of the 
chattel is a provisional remedy, ancillary, but not essential 
to such action. If the plaintiff see fit, delivery of the chattel 
may be waived, and the action prosecuted to recover pos- 
session of the chattel, as in the old action of detinue, or 
to recover the value of the property, as in trover or tres- 


pass. Wilson v. Hughes, 94 N. C. 182. Jarman v. Ward, 
67 N. C. 32; Allsbrook v. Shields, 67 N. C. 333; Hopper v. 
Miller, 76 N. C. 402. 

Founded on Right to Possession. — Replevin (and the 


action of claim and delivery is but a longer name for the 
same thing) is founded on the right of the plaintiff to the 
possession of the property. If the defendant also claims 
the possession, the main issue is on that right, and the 
party establishing it will have judgment to retain or be 
restored to the possession, as the case may be. Holmes v. 
Godwin, 69 N. C. 467, 472. 

A Substitute for Common Law Remedies. — Under this 
section the action of ‘‘claim and delivery” is a substitute 
for the action of replevin, if a bond is given by the plaintiff: 
if not, it is a substitute for the action of detinue or trovet. 
Jarman v. Ward, 67 N. C. 32; Hopper v. Miller, 76 N. C. 
402, 404. : 

An Ancillary Remedy. — Under the State Constitution, 
Art. IV, Sec. 1, there is but one form of action in civil 
cases. In that, many ancillary remedies may be asked, 1. 
e., Arrest and Bail, Claim and Delivery, Injunction, Attach- 
mient, and Appointment of Receivers. These need not be 
asked, even if the party is entitled to them, Wilson v. 
Hughes, 94 N. C. 182, and if they are improperly asked 
they are simply denied or dismissed, but that does not 
affect the action itself, which goes on if the plaintiff is 
entitled to any other remedy. Deloatch v. Coman, 90 N. 
C. 186: Morris v. O’Briant, 94 N. C. 72; Hargrove v. Har- 
ris, 116 N. C. 418, 419, 21 Sa 916; 


Adopted from New York Code. — This statutory remedy 
is adopted from the Code of New York. Manix v. Howard, 
C9 NG leo, ake 

Statute Must Be Fcilowed. — To entitle a party to main- 
tain an action for claim and delivery of personal property, 
there must be a compliance with all the requisites specified 
in this and the following section. Hirsh v. Whitehead & 
Go;, 65. Na Cy 326; 

Object Is to Recover Specific Property. — The recovery 
of the thing itself, and not damages in lieu thereof, is the 
primary object of the suit, and the value is given only as 
an alternative when delivery of the specific property can 
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not be had. Hendley v. McIntyre, 132 N. C. 276, 277, 43 S. 
E. 824. 

Who May Bring the Action. — One in the rightful pos- 
s@ssion of property as bailee can maintain an action of 
claim and delivery against a wrong-doer who is depriving 
him of possession. Hopper v. Miller, 76 Nt (Ge402) 

Same—-Tenant. — The crop produced by a tenant being 
vested in the lessor until the rents shall be paid, he can 
maintain an action for recovery of an undivided portion 
thereof, and it is not neccessary that he shall specifically 
designate in his complaint, or affidavit in claim and de- 
livery, such undivided part. Boone v. Darden, 109 N. C. 
74, 13°Sy 7285 

But one tenant in common of personal property may not 
maintain claim and delivery against a third person in 
possession without the other owners, it being required that 
the claimant show sole ownership. Allen v. McMillan, 191 
Ny e517, 1328S 2 Be 276: 

Same—Landlord. — Where, in a contract between the 
landlord and tenant, no time was fixed for the division of 
the crops, the landlord was i:ot obliged to wait until the 
whole crop had been gathered, but had a right to bring his 
action for the possession of the crop before it was fully 
harvested. Rich v. Hobson, 112 N. C. 79, 16 S. FB. 931. But 
see State v. Copeland, 86 N. C. 692, 694; Jordan v. Bryan, 
103 N. C.° 59; 9° S. BH. 135. 

Same—Mortgagee. — After default and refusal to sut- 
render possession to the mortgagee, the mortgagee becomes, 
in law, the absolute owner of the mortgaged property, 
though the mortgagor had the right to redeem, until the 
property is sold; and the mortgagee is entitled to the same 
remedy against him for the possession that he would have 
against any other person who had the possession of his 
property. Kiser & Co. v. Blanton, 123 N. C. 400, 404, 31 S. 
E. 878. 

Same—Assignee of Ckattel Mortgage. — The assignee of 
a chattel mortgage may maintain proceedings in claim 
and delivery for the possession of the mortgaged property 
or for its value, etc., in his own name and right, after the 
note secured by the mortgaz- is overdue and remains un- 
paid. Johnson vy. Bray, AVAUIN | Cy 176, 9300..E. 728s 

Against Party in Possession. — An action for the pos- 
session of property must be brought against the party in 
possession. Haughton v. Newberry, 69 N. C. 456; Webb 
v. Taylor, 80 N. C. 305; Moore v. Brady, 125 N.~ Cy 35; 37, 
34 S. E. 72; General Motors Accept. Corp. v. Waugh, 207 
ING. (C2, YAVipe VAISS Woe A 

Claim and delivery is not maintainable against one who 
has neither possession nor control of the property sought 
to be recovered, but who has sold and delivered it to an- 
other party. Webb v. Taylor, 80 N. C. 305, citing Jones 
wv. Green, 20 N. C. 488; Charles v. iot tae cOnING = Cop O00" 
Foscue v. Eubank, 32 N. C. 424; Haughton v. Newberry, 69 
N. C. 456; Slade v. Washburn, 24 N. C. 414. 

Recovery of Title Deed. — Claim and delivery will lie for 
the recovery of a title deed i- the controversy does not in- 
volve the determination of the title to the land conveyed 
by it. Pasterfield v. Sawyer, 12 Ce 258 As Set 99. 

Where Crops Removed. — The action will lie where the 
crops are removed from the land leased. Livingston v. 
Farish, 89 N. C. 140. 

Crops on Wife’s Land. — Claim and delivery will not lie 
for crops produced on wife’s land, under a crop lien given 
by husband without her consent. Rawlings v. Neal, 126 
Nee@are71eno> oe. 597: 

Where Nature of Goods Changed. — If a person bestows 
his labor upon the property of another, thereby changing 
it into another species of article (as if corn be made into 
whiskey, prior to prohibition acts, etc.), the property is 
changed, and the owner of the original material cannot re- 
cover the article in its altered condition, but is only en- 
titled to its value in the shape in which it was taken from 
him. Potter v. Mardre, 74 N. C. 36. 

Statute of Limitations Applies.—The three-year statute of 
limitations in § 1-52 is also applicable to an action of 
claim and delivery. Hence where a note was given in pay- 
ment for personal property and the statute of limitations 
had run on the note no action of claim and delivery could 
be maintained. ester Piano Co. v. Loven, 207 N. C. 96, 
176 S, E. 290. 

Jurisdiction of Justice. — Where plaintiff, in an action 
before a justice of the peace to recover $75 due for rent, 
alleged that defendant wrongfully detained the crop on 
which the rent was a lien, and incidentally asked for a 
delivery of the crop which was not alleged to be worth “not 
more than fifty dollars,” the justice of the peace was not 
deprived of jurisdiction by such allegation and prayer. Har- 
grove v, Harris, 116 NT (Cy. 418; 921,28. 9. 916: 

Trial by Jury. — Where the evidence is conflicting as to 
the plaintiff’s sole ownership of the personal property 1 


[361] 


§ 1-473 


claim and delivery, the question is one for the jury. Allen 
Ve McMillan 191s Nee sole olemleg eS. m bn 276: 


Judgment. — Where claim and delivery is brought to 


get possession of property for the purpose of selling it, ag. 


cording to the terms of a contract, to pay an indebtedness, 
and all parties interested are before the court and the 
amount due ascertained, the plaintiff upon recovering holds 
as a trustee, and a judgment, directing an adjustment of 
all the equities involved in order that the matter may be 
determined, is the proper one to be rendered; and if pos- 
session of the property cannot be had, then the judgment 
should be in the alternative. Austin v. Secrest, 91 N. C. 
214. 

In claim and delivery the judgment should be for the de- 
livery of the property or its value. Oil Co. v. Grocery Co., 
I36IN pp Giee54. 48S; EB. 78: 

Cited in McKinney v. Sutphin, 196 N. C. 318, 321, 145 S. 
BE. 621; CI. IT. Corp, vy. Watkins, 208 Ne ©) 448, 18isi ks. 
270. 


§ 1-473. Affidavit and requisites—Where a de- 
livery is claimed, an affidavit must be made be- 
fore the clerk of the court in which the action 
is required to be tried or before some person 
competent to administer oaths, by the plaintiff, 
or some one in his behalf, showing— 

1. That the plaintiff is the owner of the prop- 
erty claimed (particularly describing it), or is 
lawfully entitled to its possession by virtue of 
a special property therein, the facts in respect to 
which must be set forth. 

2. That the property is wrongfully detained by 
the defendant. 

3. The alleged cause of the detention, accord- 
ing to his best knowledge, information and be- 
lief. 

4. That the property has not been taken for 
tax, assessment or fine, pursuant to a statute; or 
seized under an execution or attachment against 
the property of the plaintiff; or, if so seized, that 
it is, by statute, exempt from such seizure; and, 

5. The actual value of the property. (Rev., s. 
7Ot Code. Soccer ee sal 7s5 Losl, Co lode Ge 
S. 831.) 


Broad Language. — The words of this section are as 
broad as can well be imagined, and include every case, with 
four specified exceptions, where the plaintiff makes an af- 
fidavit that he is entitled to the possession of certain per- 
sonal property, and that it is wrongfully detained by the 
defendant, and gives the ‘‘undertaking”. Jones v. Ward, 
ELAS GMO IRE Y Ree sistcr, 

Under this section there is no limitation or restriction 
put upon the plaintiff, who seeks to recover personal prop- 
erty and have the same immediately delivered to him, ex- 
cept that the same has not been taken for tax assessments 
or fines pursuant to a statute, or seized under an execu- 
tion or attachment against the pr perty of the plaintiff, or, 
if .eized, that it is by statute exempt from such seizure. 
The language of the Code is immensely broader in its scope 
than the language of the revised statutes on the subject 
in hand. Mitchell v. Sims, 124 N. C. 411, 415, 32 S. E. 735. 

Rights Conferred. — Under this section -ryhen the imme- 
diate delivery of the property is sought, the broad language 
of the statute gives the right to the claimant, upon his 
executing the bond required by law, to take the property 
from the possession of any person, even from an officer of 
the law. Mitchell v. Sims, 12t N. C. 411, 415, 32 S. E. 735. 

When Section Applies. — It is only in cases when the 
plaintiff seeks to have the property delivered to him in- 
stanter, and to have the possession pending the action, as 
in the old action of re,levin, that the affidavit and under- 
takings are required. Jar.nan v. V/arl, 67 7T. C. 32, 33. 

Affidavit Essential. — The affidavit required by the Code 
is indispensable to maintain claim and delivery. Griffith v. 
Richmond, 126 N. C. 377, 35 S. B. 620. 

Affidavit Must Comply with Section. — In making the 


affidavit this section must be strictly followed. Hirsh v. 
Whitehead, 65 N. C. 516. 
Plaintiff Should State Interest. — It seems that the 


plaintiff should set forth his special interest in the property. 
Cooper v. Evans, 174 N. C. 412, 93 S. E. 897. 

Affidavit Made “Per”? Another. — In claim and delivery 
of personal property, an affidavit made by plaintiff “per” 
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another is sufficient. 
E. 704. 

Deputy Can Take Affidavit. — The deputy of the clerk of 
the superior court is authorized to take the affidavit of the 
plaintiff and to order the seizure of personal property in 
an action of claim and delivery. Jackson y. Buchanan, 89 
Ne C74; 

Burden of Proof.—In claim and delivery proceedings the 
burden is on the plaintiff to establish a cause of action. 
Smith v. Cook, 196 N. C. 558, 146 S. E. 229. 

Applied in General Motors Accept. Corp. v. Waugh, 207 
UN 175,178) S. ane: 

Cited in McKinney y. Sutphin, 196 N. C. 318, 145 S. FE. 621. 


Spencer vy. Bellf)109 Nl G7939)) 13S; 


§ 1-474. Order of seizure and delivery to plain- 
tiff—The clerk of the court shall, thereupon, 
and upon the giving by the plaintiff of the un- 
dertaking prescribed in the succeeding section, 
by an indorsement in writing upoi the affidavit, 
require the sheriff of the county where the 
property claimed is located, to take it from the 
defendant and deliver it to the plaintiff. (Rev., s. 
792; Codés32370C Cad. cans oes 832.) 


Summons Necessary. — In an action for the claim and 
delivery of personal property, the issuing of a summons is 
necessary to give the clerk jurisdiction to make the order 
to the sheriff, requiring him to take such property and de- 
liver the same to the plaintiff, and an order to that effect 
without such summons is no justification to the sheriff or 
the defendant for any action in the premises. Potter vy. 
Mardre, 74 N. C. 36. 

A Ministerial Act.—“In issuing the order, the clerk does 
not represent the court, whose officer he is, and as in 
numerous cases he is authorized to do, under the statute, 
but he performs a ministerial act, peremptorily enjoined, 
and exercises a function belonging to the office.” Jackson 
v. Buchanan, 89 N. C. 74, 76. 

Same—Deputy Can Make Order. — It was held in Jack- 
son v. Buchanan, 89 N. C. 74, that the clerk of the su- 
perior court, in making the order of seizure of property in 
the provisional remedy of claim and delivery only does a 
ministerial and not a judicial act or service, and therefore 
a deputy clerk might make such order, Evans y. Eth- 
Salelfen SANE VE, CERES Si Ghote Gage 

Plaintiff Must Continue the Action. — In an action of 
claim and delivery it is not competent to the plaintiff, after 
the property is put into his possession by process of law 
to move to dismiss the action and fail to file a complaint, 
thereby raising no issue and depriving the defendant of an 
opportunity to assert his right. Manix vy. Howard, 82 N. 


e125; 
pote! in McKinney y. Sutphin, 196 N. C. 318, 145 S. E. 
§ 1-475. Plaintiff's undertaking. — ‘The plain- 


diff must give a written undertaking payable to 
the defendant, executed by one or more suffi- 
cient sureties, approved by the sheriff, to the ef- 
fect that they are bound in double the value of 
the property, as stated in the affidavit for the 
prosecution of the action, for the return of the 
Property to the defendant, with damages for its 
deterioration and detention if return can be had, 
and if for any cause return cannot be had, for 
the payment to him of such sum as may be re- 
covered against the plaintiff for the value of the 
property at the time of the seizure, with inter- 
est thereon as damages for such seizure and de- 
tention, (Rev., s. 793; Code, s. 324; 1885, c. 50: 
C. C. P. s. 179; C. S. 833.) ; 


Cross Reference. — As to the judgment in an action for 
the recovery of personal property, see section 1-230. 
Judgment Should Be in Alternative. — A judgment on 


the forthcoming bond in claim and delivery proceedings 
should be in the alternative for the return of the property, 
or, if that cannot be had, ior its value with damages, 
Grubbs y, Stephenson, 117 N. C. 66, 67, 23 S. E. 97, 
Value Ascertained. — For the benefit of the sureties upon 
the undertaking the value of the property at the time of 
seizure should also be ascert-ined, as they are liable for 
such value, not exceeding the indebtedness secured. Grif- 
fith vy. Richmond, 126 '. C, 377, 35 S. E. 620. 
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Where, in claim and delivery proceedings, the vendor of 
the property, who had retained title until the notes for its 
purchase should be paid, intervened and was adjudged to be 
entitled to the property, the plaintiff (purchaser from the 
vendee), who had given bond for the return of the property 
to the defendant, if so adjudged, is entitled to have its value 
ascertained and should be adjudged to pay that amount, not 
exceeding, however, the balance due the vendor. Barrington 
yv. Skinner, 117 N. C. 47, 48, 23 S. E. 90. 

Measure of Damages Where Property Can Not Be Re- 
turned-—Where defendant recovers judgment and the prop- 
erty cannot be returned to him, the measure of damages 
is the value of the property at the time of its seizure, and 
an instruction that defendant, from whom an automobile 
had been taken in claim and delivery by the assignor of a 
chattel mortgage thereon, would be entitled to recover, if 
plaintiff’s seizure of the property were wrongful, the amount 
paid on the purchase price of the car less the value of the 
use obtained from the car by defendant, is held error. @y 
I. T. Corp. v. Watkins, 208 N. C. 448, 181 Smee. 2/0. 

The plaintiff and surety are not liable where sheriff 
seized and retained certain property not specified or de- 
scribed in the affidavit. Williams v. Perkins, 192 N. C. 
175, 134 SE. 417. 

Voluntary Nonsuit by Plaintiff—Where the plaintiff has 
taken a voluntary nonsuit after the property had been taken 
in claim and delivery and therein sold, the defendant in 
that action may maintain an independent action for dam- 
ages, against the plaintiff in the former action and the 
surety on his bond, given in conformity with this section, 
wherein nominal damages at least are recoverable, with 
actual damages for the value of the property at the time of 
the seizme under claiz1 and delivery. Davis Bros. Co. v. 
Wallace, 190 N. C. 543, 130 S. E. 176. 

Cited in McKinney v. Sutphin, 196 N. C. 318, 145 sh BE: 
621. 


§ 1-476. Sheriff’s duties—Upon the receipt of 
the order from the clerk with the plaintiff’s un- 
dertaking, the sheriff shall forthwith take the 
property described in the affidavit, if it is in the 
possession of the defendant or his agent, and re- 
tain it in his custody. He shall also, without de- 
lay, serve on the defendant a copy of the affidavit, 
notice, and undertaking, by delivering the same 
to him personally, if he can be found, or to his 
agent, from whose possession the property is 
taken; or, if neither can be found, by leaving 
them at the usual place of abode of either, with 
some person of suitable age and discretion. 
(Rev., s. 793; Code, s. 324; Gs GaP. si li oeeseo 
c. 50; C. S. 834.) 

Sheriff Acts Officially—The sheriff or his deputy is not 
the agent of the party who sued out the claim and delivery, 
but he is an officer to carry out the mandate of the court. 
Williams v. Perkins. 192 N. C. 175, 178, 134 S. E. 417. 

Action against Sheriff—Where the sheriff has wrong- 
fully seized certain personal property of the defendant in 
claim and delivery, not described therein as the subject of 
such seizure, the defendant may maintain an independent 
action for damages against the sheriff. Williams v. Perkins, 
192) Nec. 4/5, 134-S2 kh. Ale 

Quoted in General Motors Accept. Corp. v. Waugh, 207 
ge We AA IVER S eal Oni 

Cited in McKinney v. Sutphin, 196 N. C. 318, 145852) 1. 
621. 

§ 1-477. Exceptions to undertaking; liability of 
sheriff.cThe defendant may, within three days 
after the service of a copy of the affidavit and 
undertaking, notify the sheriff personally, or by 
leaving a copy at his office in the county-seat of 
the county, that he excepts to the sufficiency of 
the sureties. If he fails to do so, he is deemed 
to have waived all objection to them. When the 
defendant excepts, the sureties must justify on 
notice, in like manner as upon bail on arrest. 
The sheriff is responsible for the sufficiency of 
the sureties until the objection to them is either 
waived as above provided, or until they justify, 
or until new sureties are substituted and justify. 
If the defendant excepts to the sureties he can- 
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not reclaim the property as provided in the suc- 
ceeding section. (Rev., s. 794; Code, s. 325; C. C. 
Beeeie0e eG. pe hao.) 


Sheriff Liable as Surety.—In delivering property to a 
defendant, when seized in claim and delivery proceedings 
without taking a proper undertaking and requiring the same 
to be justified, a sheriff becomes liable as a surety thereon. 
Wells v. Bourne, 113 N. C. 82, 18 S. E. 106. 

Same—Measure of Damages.—In such case the measure 
of liability is the delivery of the property to the plaintiff 
(if such delivery be adjudg-d*’, with damages for its deterio- 
ration, or (failing delivery) the value of the property; and 
to subject the sheriff as surety, it is necessary to show that 
execution has been returned unsatisfied. Wells v. Bourne, 
113) Ne Co 82,518 Seo: 

Same—What Plaintiff Must Prove.—Where plaintiff, in 
an action against a sheriff to recover damages for his failure 
to. take a proper undertaking for the return of property 
seized by him at the iustance of the plaintiff and adjudged 
to be returned, failed to show that execution issued for the 
property and against the sureties on the undertaking had 
been returned unsatisfied, he failed to show, and can not 
recover, actual damage against such sheriff. Wells v. 
Bourne, 113 N. C. 82, 18 S. E. 106. 

When Objection Must Be Made.—The objection that what 
purports to be the undertaking of the plaintiff, in such action, 
was not properly executed, comes too late when made 
= the trial term. Spencer v. Bell, 109 N. C. 39, 13 S. E. 
04. 

a in McKinney v. Sutphin, 196 N. C. 318, 145 S$. E. 
621. 


§ 1-478. Defendant’s undertaking for replevy. 
—At any time before the delivery of the prop- 
erty to the plaintiff, the defendant may, if he 
does not except to the sureties of the plaintiff, 
require the return thereof, upon giving to the sher- 
iff a written undertaking, payable to the plaintiff, 
executed by one or more sufficient sureties, to 
the effect that they are bound in double the 
value of the property, as stated in the affidavit of 
the plaintif{, for the delivery thereof to the plain- 
tiff, with damages for its deterioration and de- 
tention, and the costs, if delivery can be had, and if 
delivery cannot be had, for the payment to him of 
such sum as may be recovered against the defend- 
ant for the value of the property at the time of the 
wrongful taking or detention, with interest there- 
on, as damages for such taking and detention, to- 
gether with the costs of the action. If a return of 
the property is not so required, within three days 
after the taking and service of notice to the de- 
fendant, it must be delivered to the plaintiff, un- 
less it is claimed by an interpleader. 

The defendant’s undertaking shall include lia- 
bility for costs, as provided in this section, only 
where the undertaking is given in actions in- 
stituted in the superior court. (Rev., s. 795; Code, 
eo coGe less, Croce sae 7C. Cras. 181; 1911, c. 
Te Cee Boot 

Cross References.—As to judgment in an action for the 
return of personal property, see section 1-230. 

Liability of Surety.—The principle, applying to ordinary 
contracts, that a surety is released from liability by an 
extension of time given to his principal does not apply to a 
surety on a replevin bond given under the provisions of this 
section, where the defendant retains possession of the prop- 
erty the subject of claim and delivery by reason of the bond, 
and under its conditions, and thereafter a judgment by con- 
sent of the parties is entered by the court; and where the 
consent judgment stays executi for ‘sixty days, and in 
that time the defendant upon whom the judgment places 
liability has disposed of the same, the surety remains liable 
to the extent of his principal’s obligation. Wallace & Sons 
v. Robinson, 185 N. C. 530, 117 S. E. 508. 

Where, in claim and delivery, the defendant pleads that 
he became possessed of the property under a contract of 
sale, upon the facts being so found by the jury (the prop- 
erty having been sold under an order of the court pendente 
lite), judgment should be rendered against the sureties to 
the defendant’s undertaking tor the penalty of the bond, 
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to be discharged upon the payment of the contract price 
with interest and cost, less the pcyments by the defendant. 
Hall v. Tillman, 110 N. C. 220, 14 S. E. 745. 

The liability of the surety on a replevy bond in claim and 
delivery is not required to be determined in a separate ac- 
tion. Federal Finance, etc., Co. v. Teeter, 196 N. C. 232, 
145a9. aba oe 

Same—Debt Recovered.—The sureties to an undertaking, 
on behalf cf the defendant, ia claim and delivery are not 
liable for any debt which the plaintiff may recover in the 
action. Hall v. Tillman, 103 N. C. 276, 9 S. E. 194. 

Liability Where Bond Voluntary.—Where an action of 
claim and delivery is instituted in a court inferior to the 
superior court. the defendant is not required by this sec- 
tion to give bond for the payment by him of the costs of 
the action, if a judgment adverse to him is rendered in the 
action. However, when, the bond is so conditioned, the 
bond is not for that reason void and unenforceable against 
either the defendant or his surety. In the absence of 
fraud, mistake, or other matters entitling them or either 
of them to equitable relief, both the defendant and his 
surety are bound according to the terms of the bond, which 
they ‘executed voluntarily. Wright v. Nash, 205 N. C. 221, 
Zool Ales: E48: 

The recovery against the surety can in no event exceed 
the penalty of the bond. Boyd v. Walters, 201 N. C. 378, 
160 S. E. 451. 

Summary Judgment against Sureties. — Summary judg- 
ment may be rendered against the defendant’s sureties on 
an undertaking to retain the property in an action of claim 
and delivery, but the judgment must be such as is author- 
ized by this section, and sec. 1-230. Hall v. Tillman, 103 
INGnGie/6; 9 Os ee 94: 

Form of Judgment against Surety.—Where the defendant 
in claim and delivery replevies the property, giving bond 
for the retention to cover loss in the action, the form of the 
judgment against the surety on the bond should be for the 
full amount of the bond, to be discharged upon return of 
the property and the payment of damages and costs recov- 
ered by the plaintiff. Boyd v. Walters, 201 N. C. 378, 160 
Si. 451° 

Sureties’ Defenses. — The surety on a replevin bond in 
claim and delivery, under the requirements of this section 
that the property shall be delivered to the plaintiff, or, if 
it cannot be, the value at the time it was delivered to the 
defendant, etc., may not, upon adjudication in plaintiff’s 
favor, set up the defense that it had been taken by another. 
or prevented by the act of God, or that another than the 
plaintiff had a superior title to the property by mortgage or 
otherwise. Garner v. Quakenbush, 188 N. C. 180, 124 S. E. 
154. 

The remedy of a surety on a replevin bond to contest his 
liability as such under a consent judgment entered by the 
court against the defendant, his principal, is by appeal from 
the judgment, or by an independent action in case of fraud, and 
not by his motion in the case. Wallace & Sons v. Robinson, 
TRS IN. (Ce oo0s lle Sarre oUS: 

Recovery of Costs.—The language of this section is not 
so explicit as that of the original section of the Code, but 
it is fairly susceptible of the interpretation that the entire 
costs of prosecuting the action involving the title to the 
property should be recovered by a plaintiff who prevails 
against the defendant and the sureties on the bond. Hall 
Vow Lillman; 110).Ne G: 220, 2295 149S5 Bs 745. 

Quoted in General Motors Accept. Corp. v. Waugh, 207 
Nes Gee ln d78. OS: SB. 85. 

Cited in McKinney v. Sutphin, 196 N. C. 318, 145 S. E. 
621; McCormick v. Crotts, 198 N. C. 664, 665, 153 S. E. 152. 


§ 1-479. Qualification and justification of de- 
fendant’s sureties —The qualification of the de- 
fendant’s sureties, and their justification, is as 
prescribed in respect to bail upon an order of 
arrest. The defendant’s sureties, upon notice to 
the plaintiff of not less than two nor more than 
six days, shall justify before the court, a judge or 
justice of the peace, and upon this justification the 
sheriff must deliver the property to the defendant. 
The sheriff is responsible for the defendant’s sure- 
ties until justification is completed or expressly 
waived, and he may retain the property until that 
time; but if they, or others in their place, fail to 
justify at the time and place appointed, he must 
deliver the property to the plaintiff, (Rev., ss. 796, 
707) Code,-as.. 33%732817 Coe CLE, 48.0182) 183 3°: 
S, 837.) 
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Cross References.—As to qualifications of bail in arrest and 
bail, see section 1-423. As to justification, see section 1-424. 

Cited in McKinney v. Sutphin, 196 N. C. 318, 145 S. 
E. 621. 

§ 1-480. Property concealed in  buildings—If 
the property, or any part of it, is concealed in a 
building or enclosure, the sheriff shall publicly de- 
mand its delivery. If it is not delivered he must 
cause the building or enclosure to be broken open, 
and take the property into his possession. If neces- 
sary, he may call to his aid the power of his 
county, and if the property is upon the person the 
sheriff or other officer may seize the person, and 
search for and take it. (Rev., s. 798; Code, s. 
329;°C. CrGP., Go 18430Ch wees.) 

Cited in McKinney v. Sutphin, 196 N. C. 318, 145 S. E. 
621. 

§ 1-481. Care and delivery of seized property.— 
When the sheriff has taken property, as provided 
in this article, he must keep it in a secure place, 
and deliver it to the party entitled thereto, upon 
receiving his lawful fees for taking and his neces- 
sary expenses for keeping it. (Rev., s. 799; Code, 
5.3804) C. Paps, 91853 Corsacao:) 


Expenses of Seizing Included in Costs.—It is proper to al- 
low in the bill of costs the expense of seizing and caring for 
the property. Hendricks v. Ireland, 162 N. C. 523, bys 7h SS); 
FE. 1011. 

Cited in McKinney v. Sutphin, 196 N. C. 318, 145 Some. 
621. 


§ 1-482. Property claimed by third person; pro- 
ceedings.—When the property taken by the sher- 
iff is claimed by any person other than the plain- 
tiff or defendant the claimant may intervene upon 
filing an affidavit of his title and right to the pos- 
session of the property, stating the grounds of 
such right and title, and upon his delivering to the 
sheriff an undertaking in an amount double the 
value of the property specified in his affidavit, for 
the delivery of the property to the person entitled 
to it, and for the payment of all such costs and 
damages as may be awarded against him, this un- 
dertaking to be executed by one or more sufficient 
sureties, accompanied by their affidavits that they 
are each worth double the value of the property. 
A copy of this undertaking and accompanying affi- 
davit shall be served by the sheriff on the plaintiff 
and defendant at least ten days before the return 
day of the summons in the action, when the court 
trying it shall order a jury to be impaneled to in- 
quire in whom is the right to the property specified 
in plaintiff’s complaint. The finding of the jury is 
conclusive as to the parties then in court, and the 
court shall adjudge accordingly, unless it is re- 
versed upon appeal. In a court of a justice of the 
peace he may try such issue unless a jury is de- 
manded, and then proceedings are to be conducted 
in all respects as in jury trials before justices of 
the peace. In a court of a justice of the peace an 
intervener shail not be required to serve on the 
plaintiff and defendant the affidavits and bonds 
required by this section, ten days before return 
day; but if said bond and affidavit are filed by any 
person owning the property when such case is 
called for trial, he shall be allowed to intervene: 
Provided that this section shall not be construed 
to prevent any such intervener or third person 
from intervening and asserting his claim to the 
property, or any part thereof, without giving bond 
as herein required, where such intervener or other 
third person does not ask for possession of the 
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property pending the trial of the issue. (Rev., s. 
Bic Cee. aot tt as. 18h) Re Cts TS. 
10; 1793,\c, 389,.s. 3; 1913, c.-188; 1933,.c. 131; C, 
S. 840.) 


Cross References.—As to bringing in third parties in gen- 
eral, see section 1-73. For further cases under ‘‘inter- 
pleader,”’ see annotations under section 1-471, the provisions 
of which are identical with this section. 

Editor’s Note.—The original section required that the un- 
dertaking be in double the value of the property stated in 
the plaintiff’s affidavit, while the 1933 amendment required 
double the value as stated in the intervener’s affidavit. This 
was probably intended to apply where the intervening claim- 
ant does not demand all the property involved or its value 
has depreciated, and not to allow his statement of the value 
generally to control as against the security which the 
plaintiff has been required to give. 11 N. C. Law Rev. 217. 

Purpose.—Is it not the purpose of the section to allow the 
person interpleading to come into the action in its course, 
allege and prove his title and right of possession of the prop- 
erty upon their real merits, and, if he shall succeed, take 
it without the delay -1d expense incident to a separate and 
independent action that otherwise he might be forced to 
bring? This seems to us to be the just and reasonable view, 
and the one that harmonizes with well-settled principles of 
the law applicable. Claywell v. McGimpsey, 15 N. CH 895 
Churchill v. Lee, 77 N. C. 341; Hudeon vy. Wetherington, 79 
N. C. 3; Wallace Bros. v. Robeson, 100 N. C. 206, 211, 2 S. 
FE. 650. 

Right to Intervene Well Scttled—The right of an outside 
claimant to intervene is well settled by precedent. Sims v. 
Goettle Brothers, 82 N. C. 269; Toms v. Warson, 66 N. C. 
417; Bruff v. Stern, 81 N. C. 183; McKesson v. Mendenhall, 
64 N. C. 286; Clemmons v. Hampton, 70 N. C. 534. 

Intervener Restricted to Question of Title. — It is well 
settled that in an action involving the title to property an 
interpleader is restricted to the issue as to his title or claim 
to the property, and cannot raise or litigate questions or 
rights which do not affect such titles. Mclean v. Douglas, 
28 N. C. 233; Dawson v. Thigpen, 137 N. C. 462, 467, 49 S. E. 
959. 

In a proceeding under this section the intervener is not 
called on or required, and indeed he is not permitted to 
question the validity of the plainti#’s claim against the de- 
fendant, nor to file any answer thereto which denies or 
tends to deny its validity. On the contrary, the intervener, 
has himself become the actor in the suit, and, on authority, 
is restricted to the issue whether his claim of right and title 
is superior to that of the original plaintiff. Mitchell v. Talley, 
182 N. C. 683, 109 S. E. 882; Maynard v. Ins. Cos 1320 NEC. 
711, 44 S. E. 405; Cotton Mills v. Weil, 129 N.C. -452,- 40'S. 
E. 218; Hill v. Patillo, 187 N. C. 531, 532, 122 S. E. 306. 

Intervener Must Prove Title. —In proceedings in attach- 
ment one who interpleads under this section is an actor upon 
whom rests the burden of proving his title to the property 
he claims. And this is so, although the property was in his 
possession when seized by “ue sheriff. Wallace Bros. v. 
Robeson, 100 N. C. 206, 2 S. E. 650, Cotton Mills v. Weil, 
7290, N. C2452; 40 S. E. 218. 

Appearance Waives Objections.—A party to an action is 
deemed to have waived his right to object to the sufficiency 
of an affidavit of an attorney for an interpleader or inter- 
vener, as not having been made in accordance with the re- 
quirements of our statute, by appearing at the taking of 
depositions in his behalf and cross-examining his witness. 
Allen v. McMillan, 191 N. C. 517, 132 Ss Be 226; 

Voluntary Recognition of Jurisdiction.—Where the court 
has allowed a third party to interplead and ordered him to 
be made a party to the action, an appearance of an original 
party to the action must first attack the validity of the 
order, if he so desires, and a voluntary recognition that the 
court has acquired jurisdiction of a party is conclusive. Allen 
vy. McMillan, 191 N. C. 517, 132 S. E. 276. 

Separate Trial—A separate trial for the intervener is 
discretionary with the trial judge. Cotton Mills v. Weil, 129 
WN. C. 452, 40°S.: EB: 218: 

Three Years Delay by Intervener—In an action for the 
possession of personal property, under this section, a third 
party claiming such property loses his right to be made a 
party to the suit after a lapse of three years from the filing 
of his affidavit and his motion to allow him to interplead. 
Clemmons v. Hampton, 70 N. C. 534. 

Surety Cannot Interplead— Where the defendant in claim 
and delivery proceedings consents to a judgment against 
himself and sureties on the replevin bond, the sureties can- 
not be allowed to intervene as parties and move to have the 
judgment vacated, when they have not offered to inter. 
plead and claim the property in the manner prescribed by 
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this section. McDonald v. McBryde, 117 N. C. 125, 23 S. E. 
103. 

Nonsuit by Plaintiff.—In an action to recover possession 
of personal property, where the defendant has replevied the 
property and a third person has interpleaded, the plaintift 
may take a nonsuit, but the action goes on for the inter- 
pleader. Dawson v. Thigpen, 137 N. C. 462, 49 S. E. 959. 

Jurisd.ction of Justice of the Peace.—A justice of the peace 
may entertain and try an interplea to determine the title 
although the value of the property exceeds $50. Grambling 
v. Dickey, 118 N. C. 986, 24 S. E. 671. 

When Garnishee Bank a Mere Stakeholder. — Where 
funds of a nonresident defendant are attached in a_ local 
bank that maintains the position of a mere stakeholder, and 
alleges ownership of its forwarding bank, and asks that the 
forwarding bank be made a party to the action, the for- 
warding bank, when brought in, may make its own claim 
of title and thus cure the defect, if any, in the proceedings 
in this respect, it being a matter of procedure. Temple v. 
Eades Hay Co., 184 N. C. 239, 114 S. E. 162. 

Same—No Bond Required.—The bond required of an inter- 
vener by this section, has no application in attachment 
where the garnishee bank holding the funds attached does so 
as a stakeholder, not claiming them, but only seeks to hold 
the same for the adjudication of the court between two con- 
flict.ng claimants. Temple v. Eades Hay Co., 184 ING 25239; 
114 S. E. 162. ; 

Husband and Wife.—Where the plaintiffs attach property 
and bring action against a husband and wife to have a 
deed from the husband to the wife set aside and to sub- 
ject the property attached to the payment of the judgment, 
the wife has a right to set up her claim to the property 
attached, and the refusal of the trial court to require her 


to give an interpleader bond under this section is not er- 
ror. Unaka, etc., Nat. Bank v. Lewis, 201 N. C. 148, 159 
Sak ol2: 

Applied in General Motors Accept. Corp. v. Waugh, 207 


Nai Ge 77a 1785552685. 

Cited in McKinney v. Sutphin, 196 N. C. 318, 145 S. E. 
621; Francis v. Mortgage Security Corp., 198 N. C. 734, 
GK, Wye da) ile 


§ 1-483. Delivery of property to intervener.— 
Upon the filing by the claimant of the undertak- 
ing set forth in § 1-482, the sheriff is not bound 
to keep the property, or to deliver it to the plain- 
tiff; but may deliver it to the claimant, unless the 
plaintiff executes and delivers to him a similar 
undertaking to that required of claimant; and not- 
withstanding such claim, when so made, the sheriff 
may retain the property a reasonable time to de- 
mand such indemnity. (Rev., s. 801; Code, s. 332; 
fe ree ss 100110. 08, 6.50... B41.) 

Purpose of Section—This section is intended only for 
the benefit of the sheriff, and to enable him to protect him- 
self against the claim of the third party, by taking from 
the plaintiff an indemnity against such claim before he de- 
livers t' property to him. It does not amount, on the part 
of tke third claimant, to becoming a party to the action, it 
is not a necessary step in that direction, and the third 
claimant may become a party under section 1-73 without 
having made and served such affidavit. Clemmons v. 
Hampton, 70 N. C. 534. 

Sheriff Must Take Security.—Under this section the prop- 


erty is not to be delivered to the intervener by the sheriff 
until the security is given. Bear v. Cohen, 65 N. C. 511, 514. 


§ 1-484. Sheriff to return papers in ten days. 
—The sheriff must return the undertaking, notice 
and affidavit, with his proceedings thereon, to the 
court in which the action is pending within ten 
days after taking the property mentioned therein. 
GRev,, s: 802;.Code,.s. 133; C. C. P.,.s. 187;.C.8. 
842.) 

Art. 37. Injunction. 


_§ 1-485. When temporary injunction issued.—A 
temporary injunction may be issued by order in 
accordance with the provisions of this article. 
The order may be made by any judge of the su- 
perior court in the following cases, and shall be 
issued by the clerk of the court in which the 
action is required to be tried: 
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1. When it appears by the complaint that the 


plaintiff is entitled to the relief demanded, and 
this relief, or any part thereof, consists in re- 
straining the commission or continuance of some 
act the commission or continuance of which, dur- 
ing the litigation, would produce injury to the 
plaintiff; or, 

2. When, during the litigation, it appears by 
affidavit that a party thereto is doing, or threatens 
or is about to do, or is procuring or suffering 
some act to be done in violation of the rights of 
another party to the litigation respecting the 
subject of the action, and tending to render the 
judgment ineffectual; or, 

3. When, during the pendency of an action, it 
appears by affidavit of any person that the defend- 
ant threatens or is about to remove or dispose of 
his property, with intent to defraud the plaintiff. 
(Rev., s. 806; Code, ss. ‘334, 338; C. C. P., ss. 188, 
189; Cr Saed4a5) 


I. General Considerations. 
II. Nature. 
III. Grounds of Relief. 
A. Character of Relief In General. 
B. Availability of Other Relief. 
C. Application of Section. 


I. GENERAL CONSIDERATION. 

Effect upon Prior Law.—This -ection is inerely a_ statu- 
tory recognition of the abolition of the distinction between 
special and common injunctions, a distinction existing under 
the old practice. Since the adoption of the Code all injunc- 
tions are simply ancillary proceedings and are not available 
to anyone the basis of whose claim for such relief does not 
come within at least one of the enumerated classes of this 
section. Person v. Person, 154 N. C. 453, 70 S. E. 752.. Un- 
der the existing procedure issuance of an injunction presup- 
poses, as an essential requisite, the pendency of an action 
which is receiving or will receive a judicial determination. 
Armstrong v. Kinsell, 164 N. C. 125, 80 S. E. 235. 

Definitions.—An injunction in its ordinary sense is a 
command, and this command may be either to do or refrain 
from doing some particular thing. See Frinck v. Hay, 22 
Wall. 250, 22 L. Ed. 857. 

Injunctions are also classified as interlocutory or tempo- 
rary and perpetual. Kickliffe v. Owings, 17 How. 47, 49, 
15 L. Ed. 44. 

Restraint Sought Must Be Germane to Subject of Action.— 
This section does not permit injunction to issue when the 
restraint sought is not germane to the subject of the ac- 
tion. Jackson v. Jernigan, 216 N. C. 401, 5 S. E. (2d) 143. 

Restraining Order and Injunction Distinguished. — This 
section in no wise abolishes the distitction between restrain: 
ing orders and injunctions. The distinctive features be- 
tween these remedial agencies remain and are respected to 
the utmost extent by the courts. 

A restraining order can be issued in any cause by any 
judge of the superior court au/wkere in the state, and 
made returnable at any time withir twenty days, at any 
place, before a judge residing in or assigned to or holding by 
exchange the courts within the district in which the county 
where the cause is pending is situated; but a perpetual in- 
junction can be granted only in the county where the cause 
is pending, and by the judge who tries the cause at the 
final hearing. Hamilton v. card, 112 N. C. 589, 17 S. E. 519. 
See also Kinston v. Wooten, 150 N. C. 295, 63 S. E. 1061. 

An injunction may be granted by a judge out side the 
couity in which the main cause is pending sinc> this is an 
ancillary proceeding not involving the merits of the cause. 
Parker v. McPhail, 112 N. C. 502, 503, 16 S. E. 848. This 
principle was recognized and applied in Ledbetter v. Pin- 
ner, 120 N. C. 405, 27 S. E. 123, a case in which the validity 
of a judgment obtained in special proceedings was contested 
on the grounds that it was entered outside of the county 
in which the main action was litigated. 

Mandamus and Mandatory Injunction Distinguished. — 
In North Carolina, where both legal and equitable jurisdic- 
tion is vested in the same court, there is very little differ- 
ence in its practical results between proceedings in manda- 
mus and mandatory injunction, the former is permissible 
when the action is to enforce performance of duties existent 
for the benefit of the public, and the latter is confined usu- 
ally to causes of an equitable nature, and to the enforce- 
ment of rights which solely concerns individuals. Clinton 
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cae els, Co; vy. (Carolina. Tel. ete, Coije159aNa GC. 9a 74S: 
. 636. 

Good Faith and Reasonable Diligence Necessary. — Be- 
fore injunctive relief will be granted it is necessary that 
the plaintiff show his good faith and reasonable diligence 
in instituting his action, Jones v. Commissioners, 107 N. 
C. 248, 12 S. E. 69, and such facts exhibited by the plaintiff 
must constitute a substantial cause of action. Moore v. 
Silver Valley Min. Co., 104 N. C. 534, 10 S. E. 679. 

Constitutional Provisions. -- The constitutional prohibi- 
tion of trial of ‘issues of fact” by the Supreme Court ex- 
tends to issues of fact as heretofore understood, and does 
not hinder that tribunal from trying such questions of fact 
as may be involved in a consideration of the propriety of 
continuing or vacating an order for a provisional injunc- 
tion. Heilig v. Stokes, 63 N. C. 612, 613. 

Increasing Bond.—Under this section the garnishees may 
be restrained and enjoined from making further payments 
on their indebtedness to the defendant, until the final de- 
termination of the action, but the defendant and the gar- 
nishees may move that the bond required of the plaintiffs 
shall be increased in amount, to the end that said defend- 
ant and the garnishees shall be fully protected against loss 
or damage resulting from the injunction. Newberry v. 
Meadows Fert. Co., 203 N. C. 330, 339, 166 S. E. 79. 

Cited in Collins vy. North Carolina State College, 198 N. 
C. 337, 151 S. E. 646; Hopkins v. Swain, 206 N. C. 439, 174 
S. E. 409; Carpenter v. Boyles, 213 N. C. 432, 196 S. EB. 850. 


II. NATURE. 


Beneficial Process. — The injunction is a beneficial proc- 
ess for the protection of rights, and is favorably viewed by 
courts of chancery, as its object is to prevent rather than 
redress injuries. See Cherokee Nation v. Georgia, 5 Pet. 1, 
77, 8 Ll. Ed. 25. (Dissenting Opinion). 

Extraordinary and Provisional Remedy. — Although the 
specific details for the granting of injunctions are set out 
in the section, an injunction is still regarded as an extra- 
ordinary and provisional remedy, recourse to which may 
only be had by a party who has exhausted all available 
remedies. Chambers vy. Penland, 78 N. C. 53, 56; or unless 
it be made to appear that the party will suffer irreparable 
injury unless such relief is granted. Fink v. Stewart, 94 
N. C. 484. 

Equitable Remedy. — Injunction, being equitable in its 
nature and origin, must be administered upon equitable 
principles, except in so far as it may come within some 
plain statutory provision. Person v. Leary, 127 N. C. 114, 
I/Os) On eke 149: 

Must Be an Adequate Remedy at Law.—The remedy at 
law, in order to exclude a concurrent remedy at equity, 
must be as complete, as practical and as efficient to the 
ends of justice and its prompt administration, as the remedy 
in equity. See Walla Waila v. Walla Walla Water Co., 
LZ SUS Sa S12 RIGS S SE CES 77s 43 00. wed. wade 

Inadequacy of Other Remedies. — The general rule is 
that where a complainant has unquestioned rights which 
are not adequately protected by legal remedies, he is en- 
titled to the aid of equity. Union Pacific R. Co. v. Chey- 
enne, 113-U. S. 516, 5 S. Ct. 601, 28 L. Ed. 1098; Corbus vy. 
Alaska Treadwell Min. Co., 187 U. S. 455, 23 S, Ct. 157, 47 
IL. Ed. 256. 

But an injunction will not issue to protect the complain- 
ant’s rights, where he has an adequate legal remedy. Allen 
v, » Baltimore, sete.) RyCo.,7 114, U.S ody 5S. Cte 925.5062, 
29 I, Ed. 200; Arkansas Building, etc., Ass’n v. Madden, 175 
Un Ss 9269; 272,120. 5.2 Ct.119, 44, T.. Bd. 159, 

Remedy Only in Foreign Courts. — Formerly a court of 
equity would grant an injunction where otherwise the 
party seeking it would be driven to the courts of another 
state for the purpose of obtaining it. Richardson v. 
Williams, 56 N. C. 116; Hauser v. Mann, 5 N. C. 410, 411. 

Power of Courts.—The section tends greatly to enlarge 
the power of the court to grant equitable relief, especially 
since the granting of the temzorary injunction, herein pro- 
vided, may be accompanied with the appointment of a re- 
ceiver when necessary for the protection of the subject- 
matter of the action. Roper Tumber Co. y. Wallace, 93 
Nig Geez 0 235 


III. GROUNDS OF RELIEF. 


A, Character of Relief in General. 


An injunction can only operate in personam and unless 
jurisdiction of the party can be acquired, the attempted 
procedure is a nullity; and upon this principle proceedings 
to restrain the negotiation of a note in the hands of a 
holder, a nonresident and beyond the borders of the state 
should be dismissed. Warlick v. Reynolds, 151 N. C. 606 
66 SE. 657; Armstrong v. Kinsell, 164 N, C. 125, 80 S. 
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The writ does not operate in rem but in personam, Phelps 
vy. McDonald, 99 U. S. 298, 25 L. El. 473. An injunction 
issues only to the parties before the court and not to the 
court. Central Nat. Bank v. Stevens, 169 U. S. 432, 463, 
18 S. Ct. 403, 42 L. Ed. 807. 

Must Be Some Interference. — There must be some in- 
terference, actual or threatened, with property or rights ot 
a pecuniary nature, to give chancery jurisdiction to exer- 
cise the injunctive powers of the court. See In re Debs, 
158 U. S. 564, 583, 15 S. Ct. 900, 39 L. Ed. 1092. 


B. Availability of Other Relief. 


In General.—It is well established that when proper re- 
lief can otherwise be had then no injunction will be issued, 
and where a party can obtain his relief by a motion in the 
original action he will not be permitted later to institute a 
new and independent action for the purpose of obtaining 
an injunction. Faison v. McIlwaine, 72 N. C. 312, 313, and 
cases there cited. 

Irreparable Injury.—The rule in regard to the granting ot 
an injunction on the ground that the injury complained of 
is irreparable in its nature is a strict one. The plaintiff 
must clearly show that the injury is peculiar in nature, one 
that cannot be repaired, put back again, or atoned for in 
damages. Bond vy. Wool, 107 N. C. 139, 12 S. E. 281; Golds- 
boro Lumber Co. v. Hines Bros. Lumber Co., 127 N. C. 13u, 
37 S. E. 152. See also, McKesson v. Hennessee, 66 N. C. 
473. As to allegations of insolvency when injury is irre- 
parable, see note to § 1-486. 

Where Execution Improperly or Prematurely Issued. — 
Where there has been an improper or premature execution 
by the clerk, the injured party’s remedy is the perfection 
of his appeal and notice thereof which will have the effect 
of staying the proceedings, and an injunction will not be 
granted in such case. Bryan v. Hubbs, 69 N C. 423, 433. 

Where it is shown that injury will result from the issu- 
ance of an irregular execution, the proper remedy isa Dy; 
motion to set aside and not injunction. Foard vy. Alexan- 
der, 64 N. C. 69, 71. 


C. Application of the Section. 


Criminal Law. — The courts cannot enjoin the enforce- 
ment of the criminal law, nor can the validity of an ordi- 
nance be tested by an injunction. Paul v. Washington, 134 
Ne Cy 63) S80 47eS. Ee 793: 

Act Already Committed. — An ir‘unction will not issue 
to restrain an act which has lready been committed. Yount 
vy. Setzer, 155 N. C. 213, 71 S. E. 209. ; 

Specific Instances.—It is impossible in a work of this na- 
ture to state the facts and circumstances appearing in the 
numerous cases pertaining to the subject. A few of the 
leading cases illustrative of the principles herein before set 
out, together with references to the particular places in 
the digest where other cases are collecteu, are given in 
order that the practitioner may have a key to the suh- 
ject. Ed. Note. : 

Wasteful or Wrongful Disposition of Property of Dissolved 
Corporation. — The court, upon the dissolution of a corp- 
oration, has full control over the property of such corpo- 
ration, and if necessary for the protection of such property, 
an injunction may be properly issued. State v. Roanoke 
Nav.Co., 640Ne 705, : 

Wasteful Destruction by Personal Representative. — A 
temporary injunction restraining the disposition of assets 
in this state of an estate administered on in a.other state, 
in which the administrator is alleged to have committed a 
devastavit, was properly continued in their action to the 
hearing of the cause. Coleman v. Howell, 131 N. C. 125, 
ADS Ciel en ; 

Utility Companies and Municipal Corporations. — The 
section applies equally as well whether the parties litigants 
be public service or municipal corporations or individuals. 
See Woodley v. Carolina Tel. etc., Co., 163- N. C. 284, 79 
S. E. 598; Griffin v. Goldsboro Wat-r Co., 122 N. C. 206, 
30 S. E. 319; Merrick v. Intramontaine Re CoaulisenaG. 
1081, 24 S. E. 667. 

As to enjoining continuing trespass, 
notes thereto. 


§ 1-486. When solvent defendant restrained.— 
In an application for an injunction to enjoin a 
trespass on land it is not necessary to allege 
the insolvency of the defendant when the tres- 
pass complained of is continuous in its nature, or 
is the cutting or destruction of timber trees. 
(Rev., s. 807; 1885, c. 401; CS. 844.) 


Irreparable Injury. — The cases are in accord in holding 
that if the injury which the plaintiff is sustaining or is 


see § 1-486, and the 
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about to sustain is an irreparable one so that there can be 
no sufficient recompense in money, then the plaintiff need 
not, in his pleadings, allege the insolvency of the defendant, 
but if the injury is an ordinary one which may be atoned 
for in money, then the plaintiff, in order to secure a tem- 
porary injunction, must allege the defendant’s insolvency, 
for otherwise he has an adequate remedy in an action for 
damages. Stewart v. Munger, 174 N. C. 402, 93 S. E. 927; 
Lewis v. Roper Lumber Co., 99 N. C. 11,5 S. E. 19. 

Continuing Trespass. — Where it appears that the facts 
of the case are in dispute and the trespass by the defend- 
ant would be continuous, and would produce injury to the 
plaintiff, a restraining order should issue to the hearing, 
Sutton v. Sutton, 161 N. C. 665, 77 S. E. 838, and, because 
of this section, it is unnecessary in such case to allege the 
insolvency of the defendant, Cobb v. Atlantic etc., R. Co., 
172 N. C. 58, 89 S. E. 807. The same principle is applicable 
where the plaintiff shows apparent title to the lands and 
satisfies the court that his claim for injunctive relief is 
made in gond faith. Lodge v. Ijames, 156 N. C. 159, 72 S. 
E. 204. 

Effect upon Discretionary Power of the Court. — The 
construction placed on this section does not deprive the 
courts of their discretionary power to require a bond to 
secure the plaintiff against damages, or to appoint a re- 
ceiver, where there is a bona fide contention as to the title 
to lands or timber trees thereon. Stewart v. Munger, 174 
N. C. 402, 93 S. E. 927. 

Continuance to Hearing.—When a continuous trespass is 
sought to be enjoined, and the rights of the parties. require 
the determination of the jury upon conflicting evidence, and 
irreparable injury for the continued trespass will likely 
follow, the courts will ordinarily continue the cause toa 
the hearing to prevent further litigation, cost, and trouble, 
when no harm thereby can be done, irrespective of the 
solvency of the alleged trespasser. Norfolk So. R. Co. v. 
Rapid Transit Co., 195 N. C. 305, 141 S: E. 882: 

Destruction of Trees. — Allegations that defendant is 
insolvent and is cutting down timber trees on plaintiff’s 
land and hauling them off and threatens to continue to da 
so, to the irreparable damage of the plaintiff, is sufficient 
to authorize the appointment of a receiver, and since the 
enactment of this section, it is not necessary to allege the 
insolvency of the defendant. McKay yv. Chapin, 120 N. C. 
1592605 acre OL. = 


§. 1-487. Timber lands, trial of title to.—In all 
actions to try title to timber lands and for trespass 
thereon for cutting timber trees, when the court 
finds as a fact that there is a bona fide contention 
on both sides based upon evidence constituting 
a prima facie title, no order shall be made pend- 
ing such action, permitting either party to cut 
said timber trees, except by consent, until the 
title to said land or timber trees is finally deter- 
mined in the action. In all cases where the title 
to any timber or trees, or the right to cut and re- 
move the same during a term of years, is claimed 
by any party to such action, and the fee of the soil 
or other estate in the land by another, whether 
party to the action or not, the time within which 
such timber or trees may be cut or removed by 
the party claiming the same, and all other rights 
acquirea in connection therewith, shall not be 
affected or abridged, but the running of the term 
is suspended during the pendency of the action. 
(Revs $..808* 1901, c, 666,.s. 13'1903, cy 642; C. S. 
845.) 


Purpos= of Section. — The primary object of this section 
is to thro-- a greater safe-guard around the rights of the 
litigating parties and to preserve the timber upon the 
lands in dispute, until the rights of the respective parties can 
be adjudicated. Moore v. Fowle, 139 N. C. 51, 51 S. E. 796. 

Constitutional Provisions. — Although the time for cut- 
ting the timber trees was extended with the enactment of 
this section, it is now settled that the section does not in- 
terfere with any vested right within the meaning of the 
constitutional provision prohibitins such interference. Riley 
& Co. v. Carter, 165 N. C. 334, 81 S. E. 414. 

Plaintiff Must Show a Bona Fide Claim. — The plaintiff, 
in order to prevent a dissolution of the injunction obtained 
against the defendant, must show (1) a bona fide claim to 
the lands, and (2) that such claim is based upon evidence 
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constituting a prima facie title. Moore v. Fowle, 139 N. 
CoS te SiS. He 96, 
Cited in Lawhon v. McArthur, 213 N. C. 260, 195 S. E. 


786. 

§ 1-488. When timber may be cut.—In any 
action specified in § 1-487, when the judge finds 
as a fact that the contention of either party is not 
in good faith and is not based upon evidence 
constituting a prima facie title, upon motion of 
the other party, who may satisfy the court of the 
bona fides of his contention and who may produce 
evidence showing a prima facie title, the court 
may aliow such party to cut the timber trees by 
giving bond as required by law. Nothing in this 
section affects the right of appeal, and when any 
party to such action has been enjoined, a sufficient 
bond must be required to cover all damages that 
may accrue to the party enjoined by reason of the 
injunction as now required by law. (Rev., s. 809; 
1901, c. 666, ss. 2, 37, Ges 28t6y) 


Editor’s Note. — This section shows clearly the legisla- 
tive intent to preserve the power of the courts to require 
a bond of the party who succeeds in having the injunction 
dissolved, and who is then allowed to proceed to cut the 
timber trees; but the exercise of this procedure is greatly 
limited by the provisions of this section, most of which are 
conditions precedent to its exercise. 

Essential Elements. — Under th’s section the plaintiff 
must not only show (a) that his claim is made in good 
faith and (b) that he has a prima facie title thereto, but 
the court must be able to find as a fact, (c) that the claim 
of the adverse party is not made in good faith. When re- 
lief is sought under this provision all these conditions must 
be complied with. Johnson y. Duvall, 135 N. C. 642, 47 S. 
E. 611. 

Injunction Granted Where Contention Bona Fide. — This 
section was not intended to be a substitute for the pre- 
ceding sections, and when the court fails to find, in the 
light of all the evidence, that there is not a bona fide con- 
tention, then it should grant an injunction under sections 
1-486, 1-487. Kelly y. Enterprise Lumber Co., 157 N. C. 175, 
72-92 957. 

Cited in Lawhon y. McArthur, 213 N. C. 260, 195 S. E. 
786. 


§ 1-489. Time of issuing.—The injunction may 
be granted at the time of commencing the action, 
or at any time afterwards, before judgment, upon 
its appearing satisfactorily to the judge, by the 
affidavit of the plaintiff, or of any other person, 
that sufficient grounds exist therefor. A copy of 
the affidavit must be served with the injunction. 
(Révi,s: 810; Code,*s.0330- eC Ss) 2100s010 43) 
©, BR (ER Sk Ee). 


Editor‘s Note.—The 1943 amendment substituted the words 
“at the time of commencing the action, or at any time after- 
wards” for the words “when or at any time after commenc- 
ing the action,’ formerly appearing in the second and third 
lines of this section. 

Section Construed Strictly. — This section has received a 
strict construction and a compliance with the procedural 
steps is mandatory, and is not subject to waiver by agree- 
ment of the parties. Taylor v. Boone, 172 N. C. 93, 89 S. E. 
1065. 

Requisites—(a) Affidavit. — Where there is a failure to 
serve a copy of the affidavit with the injunction, and the 
judge does not allow such service to be thereafter made, 
the injunction will be dissolved. Taylor vy. Boone, 172 N. 
C;. 93, 89 S. 5.71065: 

Same—(b) Summons. — An injunction granted before the 
issuing of the summons in action is premature, since by the 
express provision of the section an injunction can only be 
granted at the commencement of the action, (or sometime 
thereafter). Trexler v. Newsom, 88 N. C. 13, 14; Horne v. 
Commissioners, 122 N. C. 466, 470, 29 S. E. 581. But if 
the defendant goes to trial after the summons has been ir- 
regularly issued, and answers the plaintiff’s complaint, he 
is held to have waived the irreguiarity. Heilig vy. Stokes, 63 
ING:C) 2612: 


§ 1-490. Not issued for longer than twenty days 
without notice—No restraining order, or order to 
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stay proceedings, for a longer time than twenty 
days shall be granted by a judge out of court, 
except upon due notice +o the adverse party; but 
the order shall continue and remuin in force until 
vacated after notice, to be fixed by the court, of 
not less than two nor more than ten days. (Rev., 
erst tee Code,’s; 8463 CorGe Pines 345 01005.1c.0 2.05 
C. S. 848.) 


See note under § 27-29. 

Old Procedure Retained. — The Code does not change the 
mode of setting aside an irregular execution; it must still 
be done by a motion in the cause, and an injunction, where 
necessary, must be obtained in like manner. Foard vy. 
Alexander, 64 N. C. 69, 71. 

Effect of Issuance for More than Twenty Days without 
Notice.—An order to stay proceedings, made, without notice, 
by a judge out of court for a longer time than twenty days, 
is irregular and a demurrer to the complaint in the action 
in which such order was made may be treated as a motion 
to vacate. Foard v. Alexander, 64 N. C. 69. 


§ 1-491. Issued after answer, only on notice.— 
An injunction shall not be allowed after the de- 
fendant has answered, except upon notice, or 
upon an order to show cause; but in such case 
the defendant may be restrained until the decision 
of the judge granting or refusing the injunction. 
(RevsaSiebi2>) COde,ts- 040 6 Oboe tote Ca 
849.) 


When Special Notice Required.—Special notice of motions 
for injunctions is only required when made or to be heard 
out of term; but in such cases, if the opposing party vol- 
untarily appears, in person or by attorney, he will be 
ordinarily deemed to have waived notice. In cases other 
than these, the principle that one who has been duly made 
party to a pending action is bound to take notice of all 
motions, orders, etc., made duri..g term time, applies with 
full force and no further notice is required. Hemphill v. 
Moore, 104 N. C. 378, 10 S. E. 313. 


§ 1-492. Order to show cause.—If the judge 
deems it proper that the defendant, or any of sev- 
eral defendants, should be heard before granting 
an injunction, an order may be made requiring 
cause to be shown, at a specified time and place, 
why the injunction should not be granted; and 
the defendant may, in the meantime, be re- 
strained. (Rev., s..8t3; Code, s. 342°C. CPs s. 
193 C.15.18504) 

Service upon Corporation.—Ordinarily a corporation before 
the grant of injunction has a right to service of an order 
to show cause ‘upon some officer or agent, but if the officers 
or agents keep themselves out of the way for the express 
purpose of avoiding such a service, it cannot justly complain 
if the service on its attorney is made the equivalent of that 
which its agents by their wrongful acts have made im- 
possible. See Eureka Lake, etc., Canal Co. v. Yuba County, 
116 U. S. 410, 418, 6 S. Ct. 429, 29 I. Hd. 671. 


§ 1-493. What judges have jurisdiction The 
judges of the superior court have jurisdiction to 
grant injunctions and issue restraining orders in 
all civil actions and proceedings. A judge hold- 
ing a special term in any county may grant an in- 
junction, or issae a restraining order, returnable 
before uimself, in any case which he has juris- 
diction to hear and determine under the commis- 
sion issued to him, and the same is returnable as 
directed in the order. (Rev., s. 814; Code, s. 335; 
1S76-7,7G. (223, Ss. (1, Soe eee, 63; 6s. tee me re: 
851.) 


Restraining Orders.—The general jurisdiction of restrain- 
ing orders and injunctions is vested in the judges of the 
superior courts. Any judge of such court may issue a 
restraining order in any cause and anywhere in the state. 
Hamilton vy. Icard, 112 N. C. 589, 590, 17 S. E. 519. 

Perpetual Injunction. — A perpetual injunction must be 
granted only in the county in which the cause is pending. 
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Hamilton v. Icard, 112 N. C. 589, 590, 17 S. E. 519. See also, 
Ledbetter v. Pinner, 120 N. C. 455, 456, 27 S. E. 123. 

Motions for Receiver.—Motions for the appointment of a 
receiver may be made before the resident judge of the dis- 
trict, or one assigned to the district or one holding the 
courts thereof by exchange, at the option of the mover. Cor- 
bin v. McGowan, & N. C. 28. 

Appointment of Receiver by County Court.—A general 
county court is without jurisdiction to appoint a receiver 
for a judgment debtor having property in another county 
against whom judgment is rendered in the county court. 
Essex Inv. Co. v. Pickelsimer, 210 N. C. 541, 187 S. E. 813. 

Cited in Hopkins v. Swain, 206 N. C. 439, 174 S. E. 409. 

§ 1-494. Before what judge returnable.—All re- 
straining orders and injunctions granted by any ot 
the judges of the superior court, except one 
holding a special term in .any county, shall be 
made returnable before the resident judge of the 
district, or the judge assigned to the district, or 
holding by exchange the courts of the district 
where the civil action or special proceeding is 
pending, within twenty days from date of order. 
If the judge before whom the matter is returned 
fails, for any reason, to hear the motion and 
application, or to continue them to some other 
time and place, any judge resident in, or assigned 
to hold the courts of, some adjoining district may 
hear and determine the said motion and applica- 
tion, after giving ten days notice to the parties 
interested in the application or motion, upon its 
being satisfactorily shown to him by affidavit or 
otherwise that the judge before whom the matter 
was returnable failed to act upon or to continue 
the same to some other time and place. This re- 
moval continues in force the motion and applica- 
tion theretofore granted, till they can be heard 
and determined by the judge having jurisdiction. 
(Rey., s. 815; Code, s. 336; 1876, c. 223, s. 2; 1879; 
Weipa tec oes test, cols, ©... S52.) 


Restraining Order.—A restraining order for a period of 
twenty days can be made returnable anywhere in the state. 
Hamilton v. Icard, 112 N. C. 589, 590, 17 S. E. 519. 

Failure of Judge to Hear Motion. — Where the judge to 
whom the motion is returnzble fails to hear it, the judge 
of the adjoining district can hear it upon ten days notice to 
the parties. Hamilton v. Icard, 112 N. C. 589, 590, 17 S. E. 
519. 

Judge Holding Special Term. — A judge holding a special 
term cannot make a restraining order returnable before 
himself where the summons is returnable to a term of court 
beginning after the special term. Royal v. Thornton, 159 
N. C. 293, 63 S. E. 1040. 

Perpetual Injunctions.—See section 1-493. 

Receivers.—See note to section 1-493. 

Cited in Ward v. Agrillo, 194 N. C. 321, 323, 139 S. E. 
451; Hopkins v. Swain, 206 N. C. 439, 174 S. E. 409. 


§ 1-495. Stipulation as to judge to hear.—By a 
stipulation in writing, signed by all the parties to 
an application for an injunction order, or their at- 
torneys, to the effect that the matter may be 
heard before a judge designated in the stipulation, 
the judge before whom the restraining order is 
returnable by law, or who is by law the judge to 
hear the motion for an injunction order, shall, 
upon receipt of the stipulation forward it and 
all the papers to the judge designated, whose 
duty it then is to hear and decide the matter, and 
return all the papers to the court out of which 
they issued, the necessary pos.age or expressage 
money to be furnished to the judge. (Rev., s. 816; 
Code; sv. 3837p Tssaer, 33811C.S. 853.) 

Stipulation of Parties. — Agreement in writing by all 
parties concerned as to what judge of the superior court 
shall hear the motion is allowed under this section. Ham- 


iton *y.. Icard, 112 N. Coe589, J7 S./ E.-.519; Crabtree? vy. 
Scheelky, 119 N. C. 56, 58, 25 S. E. 707. 
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Same—Duty of Judge Designated. — When the parties 
have thus stipulated as to what judge shall hear the mo- 
tion, it is the duty of such judge, if he has before him all 
the facts, to hear and determine the case, and it is error 
to continue the injunction. Cooper v. Cooper, 127 N. C. 490, 
37) Sa deneao2. 

Applied in Forester v. North Wilkesboro, 206 N. C. 347, 
174 SS. B. 112; 


§ 1-496. Undertaking—Upon granting a 
straining order or an order for an injunction, 
the judge shall require as a condition prece- 
dent to the issuing thereof that the clerk shall 
take from the plaintiff a written undertaking, 
with sufficient sureties, to be justified before, 
and approved by, the clerk or judge, in an 
amount to be fixed by the judge, to the effect 
that the plaintiff will pay to the party enjoined 
such damages, not exceeding an amount to be 
specified, as he sustains by reason of the injunc- 
tion, if the court finally decides that the plaintiff 
was not entitled to it. (Rev., s. 817; Code, s. 341; 
Ge CaP eS el? = C2854.) 


Editor’s Note. — The phrase “such damages as he may 
sustain by reason of the injunction,” included in this sec- 
tion, has been a fruitful source of much litigation. Persons 
against whom injunctions have been issued and which were 
later dissolved, have frequently sought shelter under the 
broad wording of this section an.” have attempted to prove 
all imaginable types and forms of ‘‘damages.” The courts, 
however, are inclined to construe the section quite strictly 
and, wherever possible, the general principles on the subject 
of damages have been applied r.ther than the loose con- 
struction of which the section is capable of being given. 

Section Mandatory. — The provision in this section that 
the plaintiff in injunction give bond is mandatory, the 
amount fixed by the judge, couclsive of the extent of the 
liability thereon, the procedure being for the defendant to 
move to have the amount increased when he so desires, or 
thinks it necessary for his protection. McAden v. Watkins, 
19t Ne ©1105. 130 Sach. 375%  Jates: vas Withers, e114) Nec. 
4745 4/85 19 Se E307. 

Burden of Proof as to Amount. — Before judgment can be 
given upon an injunction bond, the party alleging that he 
had been damnified by reason of said injunction must es- 
tablish the quantum of damages sustained. Hyman v. 
Devereux, 65 N. C. 590. And this amount does not include 
the personal expenses in attending the hearing. Midgett 
v. Vann, 158 N. C. 128, 73 S. E. 801. For full discussion as 
to attorneys’ fees, see Hyman v. Devereux, 65 N. C. 588, 
590. 

Effect of Failure to Require Cond. — The validity of an 
injunction is not affected by a failure to require an in- 
demnity bond to accompany it; nor is a party for that 
reason justified in disobeying the mandate, but if aggrieved, 
his remedy is in a motion to dissolve. Young v. Rollins, 
OOF Ne Gr 125% 

Effect of Filing Defective Bond. — Failure to give the 
required undertaking is merely an irregularity which will 
be cured by a subsequent execution thereof. McKay v. 
Chapin 1200N. C2 .1595025 S. Ey 701. 

Failure to give the required undertaking under this sec- 
tion is merely an irregularity, which will be cured by 
the subsequent execution thereof. Standard Bonded Ware- 
house Co. v. Cooper, 30 Fed. (2d) 842, 845, citing McKay v. 
Ghapinwsd20 WN Cee 159, 26.9... a /0T. 


Where Money Deposited without Sureties. — Where an 
injunction is issued under an order that the plaintiff shall 
give an undertaking with sufficient sureties in a certain 
sum, it seeris that a deposit in money of the sum named 
will be sufficient, but whethe: so or uot the giving by the 
plaintiff of the required undertaking before the hearing of 
a motion to vacate the injunction for the want of it, will 
supply the alleged defect, and prevent the injunction from 
being vacated on that account. Richards v. Baurman, 65 
Na GC. 6162: 

Undertaking Given Prior to Injunction. — Where an un- 
dertaking has been given before the issue of a restraining 
order, it is not necessary for the court, on the return of the 
order to show cause and upon c. tinuing the injunction to 
the trial, to require a new undertaking from the plaintiff 
unless it be shown that the bond already given is insuffi- 
cient. Preiss v. Cohen, 112 N. C. 278, 17 S. E. 520. 

In an action to abate a public nuisance plaintiff relator 
is not required to give an undertaking, the provisions of 


Te 
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this section not being applicable. Carpenter v. Boyles, 213 
N. C. 432, 196 $. E. 850. 

Procedure under Section. — It is not contemplated, under 
this section. that a separate action shall be brought upon 
an injunction bond but the damages sustained by reason 
of an injunction shall be ascertained by proper proceedings 
in the same action, and may be by reference or otherwise 
as the judge shall direct. North Carolina Gold, ete., Cow. 
North Carolina Ore, etc., Co., 79 N. C. 48. See also, Nanse- 
mond Timber Co. v. Rountree, 122 N. C. 45, 29 S. EH. 61; 
Crawford y. Pearson, 116 N. C. 718, 21 S. E. 561. 

Cited in Gruber v. Ewbanks, 199 N. C. 335, 338, 154 S. 
E. 318. 


§ 1-497. Damages on dissolution—A judg- 
ment dissolving an injunction carries with it 
judgment for damages against the party procuring 
it and the sureties on his undertaking without the 
requirement of malice or want of probable cause 
in procuring the injunction, which damages may 
be ascertained by a reference or otherwise, as 
the judge directs, and the decision of the court is 
conclusive as to the amount of damages upon all 
the persons who have an interest in the undertak- 
ing. (Rev., s. 818; Code, s. 341; 1893, c. 251; Ge 
S. 855.) 


Want of Probable Cause. — Prior to the amendment of 
this section by the Acts of 1893 it was an essential element 
of the defendant’s recovery on the plaintiff’s indemnity bond 
that he be able to prove malice cr want of probable cause 
in the insti ition of the injunction proceedings. Burnett v. 
Nicholson, 79 N. C. 548. Undis the section as it now 
stands it is no longer necessary to allege want of probable 
cause. Crawford v. Pearson, 116 N. C. 718, 21 S. E. 561. 

Injunction Sought with Malice. — The preceding section, 
requiring a bond in an injunction to cover the defendant’s 
damages, and this section, providing for the recovery there- 
of in the same action, do not limit the remedy to that 
action, in the event the injunction was sought with malice 
and without probable cause; and defendant has the right 
therein to elect between this remedy and that by inde- 
pendent action, without limiting his recovery to an action 
on the bond when the damages sought are in excess of that 
amount. Shute v. Shute, 180 N. C. 386, 104 S. E. 764. 

For procedure under the section, see notes to section 1-488. 

Cited in Gruber v. Ewbanks, 199 N. C. 335, 338, 154 S. 
ewes 


§ 1-488. Issued without notice; application to 
vacate.—If the injunction is granted without 
notice, the defendant, at any time before the 
trial, may apply, upon notice to be fixed by the 
court of not less than two nor more than ten 
days, to the judge having jurisdiction, to vacate 
or modify the same, if he is within the district 
or in an adjoining district, but if out of the dis- 
trict and not in an adjoining district, then be- 
fore any judge who is at the time in the district, 
and if there is no judge in the district, before 
any judge in an adjoining district. The applica- 
tion may be made upon the complaint and the 
affidavits on which the injunction was granted, 
or upon the affidavits on the part of the defend- 
ant, with or without answer. If no such ap- 
plication is made, the injunction continues in 
force until such application is made and deter- 
mined by the judge, and a verified answer has 
the effect only of an affidavit. (Rev., s. 819; Code, 
s. 344: C. C. P., s, 195; 1905, c. 26; C. S. 856.) 


Section Mandatory. — The requirement of notice to the 
defendant is essential to the validity of the proceedings, and 
where an injunction has been granted without such notice 
the injunction will be vacated. Armstrong v. Kinsell, 164 
INF C3125, BONS, FE 235e 

Modification of Previously Granted Injunction. — A judge 
may at the instance of the defendant modify an injunction 
previously granted without giving notice to the plaintiff, 
but in such case he must found his action merely upon the 
complaint, and cannot consider the answer or affidavits on 
the part of the defendant. Gledge v. Blum, 63 N. Ca.374; 
B75, 
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Answer Treated in Affidavit. — The answer under the 
present practice, in an application to vacate an injunction, 
is itself but an affidavit when verified and the plaintiff may 
introduce other affidavits to support the allegations in his 
complaint; such a verified answer is not conclusive but has 
only the effect of an affidavit. Blackwell Durham Tobacca 
Co. v. McElwee, 94 N. C. 429. 

After the answer and all the affidavits have been filed, if 
it appears to the court that the plaintiff’s whole equity is 
denied and his case is fully met, the injunction will not he 
continued to the final he-ring. Rigsbee v. Durham, 98 N. 
C. 81, 3 S. E. 749. See also, Cooper v. Cooper, 127 N. C. 
490, 37 S. E. 492. 


However, where it appears from the affidavits that there 
is probable cause or it can reasonably be seen that the 
plaintiff will be able to make out his case at the final hear- 
ing, then the injunction will be continued. Seip v. Wright, 
173. JNs. Cem 4a Ota One tvemtsooe 

Time within Discretion of Judge. — The time, when the 
affidavits of defendants should be filed and the granting of 
continuance in injunction cases, is largely within the dis- 
cretion of the judge. Tobacco Growers Co-op. Ass’n v. 
Harvey & Son Co., 189 N. C. 494, 127 S. E. 545. 

§ 1-499. When opposing affidavits admitted.— 
If the application is made upon affidavits on the 
part of the defendant, the plaintiff may oppose 
the same by affidavits or other proof, in addition 
to those on which the injunction was granted. 
(Revs, (S820; PCodenis.454 Ce Cape sanog Ga 
85g) 

Original Affidavits Supported by Counter Affidavits. — 
When the defendant, in an application for a provisional 
remedy, meets the plaintiff’s allegations by counter affi- 
davits, it is competent for the plaintiff to support his origi- 
nal affidavits by others to the same effect and in reply to 
those offercl by the defendants. Young v. Rollins, 8&5 
N. C. 485. 

Defective Affidavit Made Sufficient by Counter Affidavit.— 
Where the plaintiff’s first affidavit is insufficient in form, 
and objection is made thereto by the defendant, the reply- 
ing affidavit by the plaintiff will cure the objectional conse- 
quence of the defects contained in the original affidavit. 
Clark -v. Clark, 64 N. C. 150. 

Sufficiency of Verification. — An affidavit, upon which an 
application for a provisional remedy is based, is sufficiently 
verified when made before a commissioner for this state 
resident in another state and authenticated by his official 
signature and seal. Young v. Rollins, 85 N. C. 485. 


§ 1-500. Restraining orders and injunctions 
in effect pending appeal; indemnifying bond.— 
Whenever a plaintiff shall appeal from a judg- 
ment rendered at chambers, or in term, either 
vacating a restraining order theretofore granted, 
or denying a perpetual injunction in any case 
where such injunction is the principal relief 
sought by the plaintiff, and where it shall ap- 
pear that vacating said restraining order or de- 
nying said injunction will enable the defendant 
to consummate the threatened act, sought to be 
enjoined, before such appeal can be heard, so 
that the plaintiff will thereby be deprived of the 
benefits of any judgment of the supreme court, 
reversing the judgment of the lower court, then 
in such case the original restraining order 
granted in the case shall in the discretion of the 
trial judge be and remain in full force and effect 
until said appeal shall be finally disposed of: 
Provided, the plaintiff shall forthwith execute 
and deposit with the clerk a written undertak- 
ing with sufficient surety, approved by the clerk 
or judge, in an amount to be fixed by the judge 
to indemnify the party enjoined against all loss, 
not exceeding an amount to be specified, which 
he may suffer on account of continuing such re- 
straining order as aforesaid, in the event that the 
judgment of the lower court is affirmed by the 
supreme court. (1921, c. 58; C. S. 858(a).) 

Discretion of Court Not Reviewable.—Where an appeal 
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has been taken from a judgment of the Superior Court 
judge, vacating a restraining order upon the county 
board of education from transferring a public school from 
one district to another, a supplementary order providing 


for the payment of the teachers pending the appeal is 
within the sound discretion of the trial judge, and not 
reviewable. Clark v. McQueen, 195 N. C. 714, 143 S. E. 
528. 


Cited in Boyd v. Brooks, 197 N. C. 644, 647, 150 S. E. 
178. 

Art. 38. Receivers. 

§ 1-501. What judge appoints—Any judge of 
the superior court with authority to grant re- 
straining orders and injunctions has like juris- 
diction in appointing receivers, and all motions 
to show cause are returnable as is provided for 


injunctions. (Rev., s. 846; Code, s. 379; C. C. P., 
Sap iiee 1876-7, 00, 22a 0e c..097, 1881, c. 51; C, 
S. 859.) 

Cross References.—As to corporate receivers, See  sec- 


tions 55-147 to 55-157. As to compensation of receivers, see 
annotations under section 55-155. As to receiver of ward’s 
estate, see section 33-53. As to what judges have jurisdic- 
tion to grant restraining orders and injunctions, see section 
1-493. As to receiver in supplemental proceedings, see sec- 
tion 1-363 et seq. 

In General.—The provisions of this section and sec. 1-485, 
in express terms invest the court with very large and com- 
prehensive powers to protect the rights and prevent the per- 
petration, or the continuance, of wrong in respect to the 
subject-matter of the action, and to take charge of and pro- 
tect the property in controversy both before and after judg- 
ment, by injunctions and through receivers, pending the 
litigation; they facilitate and enlarge the authority of the 
courts in the exercise of these remedial agencies, and do 
not in any degree abridge the exercise of like general pow- 
ers that appertain to courts of equity to grant the relief 
specified, or to grant perpetual injunctions in proper cases, 
and the like relief. Roper JTumber Co. v. Wallace, 93 N. 
OL DEL WIE 

Definition.—A receiver is an indifferent person between 
parties, appointed by the court to receive the rents, issues, 
or profits of land, or other thing in question, pending the 
suit, where it does not seem reasonable to the court that 
either party should do it. See Booth v. Clark, 17 How. 322, 
331, 15 1. Ed. 164: 

Purpose.—It is perfectly manifest that this section, with 
a view to prevent the inconvenience of parties, intended to 
fix the place where, rather than the persons before whom, 
such orders should be made returnable, and that the judges 
were denominated in the order in which we find them be- 
cause it was supposed that on2 or the other of them would 
at all times be within the distri of the action. Galbreath 
v. Everett, 84 N. C. 546, 549. 

An Inherent Power.—The power to appoint a receiver is 
necessarily inherent in a court which possesses equitable 
jurisdiction. Skinner v. Maxwell, C6 N. C. 45, 47. 

Discretion of Judge.—‘{he appointment of a receiver is not 
a matter of positive right, but rests in the sound legal dis- 
cretion of the judge, who will take into consideration the 
nature of the property and the effect of granting or refus- 
ing such an application upon the material interests of the 
respective parties to the controversy. Whitehead v. Hale, 
1ISSN eG: 601) 24, Si Fe. 360: 

Same—Necessary Number.—The court should not appoint 
more receivers than are t.ecessary. Battery Park Bank v. 
Western Carolina Bank, 126 N. C. 531, 36 S. E. 39. 

Necessity That Judge “Find the Facts.”—U-on an appli- 
cation for an injunction and receiver it is not necessary for 
the judge to “find the facts’? further than to examine the 
affidavits and determine whether sufficient cause is shown 
for the ancillary relief. City Nat. Bank v. Bridgers, 114 N. 
C. 381, 19 S. E. 642, citing Jones v. Boyd, 8¢ N. C. 258. 

Effect on Both Parties Consider: 1.—It is the duty of the 
court, in passing upon a motion for an injunction or the 
appointment of a receiver, to consider the consequences ot 
such action upon both parties. Venable v. Smith, 98 N. C. 
523, 4 S. E. 514, citing Hanna v. Hanna, 89 N. C. 68. See 
also, Lewis v. Roper Lumber Co., 99 N. C. 11, 5 S. E. 19, 
20. 

Order without Prejudice.—Where it appears from verified 
pleadings that there is a bona fide controversy between the 
parties, the mortgagor’s order temporarily restraining the 
foreclosure of the mortgage is properly continued to the 
final hearing, without prejudice to the right of the mort- 
gagees to move for the appointment of a receiver. Bennett 
v. Mortgage Service Corp., 206 N. C. 902, 173 S. E. 22. 
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What Judge Appoints.—Ordinarily the motion for a re- 
ceiver must be made before the resident judge of the district, 
or one assigned to the district or holding the courts thereof 
by exchange, at the option of the mover. Corbin y. Berry, 
83 N. C. 28; Worth v. Piedmont Bank, 121 N. C. 343, 347, 28 
S. E. 488. 

Or, at most, in anal gy to the grantiny of restraining 
orders, if the motion for a temporary receiver is granted by 
any other judge than one of those just named, the order must 
be made returnable before one of such judges. Galbreath v. 
Everett, 84 N.C. 546; Hamilton y. Icard, 112 N. C: 589, 17 S. 
FE. 519,, Worth vy. Piedmont Bank, 121 N. C. 343, 347, 28 S. BE. 
488. 

Clerk Cannot Appoint.—Th cierk cannot appoint a re- 
ceiver as that power is reserved to the judge alone. Parks v. 
Sprinule, 64 N. C. 637, 639. 

Operation and Effect of Appointment.—The utmost effect 
of his appointment is to put the property from that time 
into his custody as an officer of the court for the benefit of 
the party ultimately proved to be entitled but not to change 
the title, or even the right of possession in the property. 
Ouiney,. ete, Re Coe ves Eumpureyss 14591U, S).'82,°97,. 12 
S.. Ch. 787,86) Is. det 632: 

An Officer of Court.—A receiver is an officer of the court, 
and his possession of the property is the possession of the 
court. He holds it as a custodian until the rightful claim- 
ant is ascertained by the cout, and then for such claimant. 
Battle v. Davis, 66 N. C. 252. 

Nature of Office—A receiver derives his authority from 
the act of the court appointing him, and not from the act of 
the parties at whose suggestion or by whose consent he is 
appointed. He is the right arm of the jurisdiction invoked. 
Union Bank v. Kansas City Bank, 136 U. S. 223, 236, 10 
Si CtweOlssesd Leeds 7341. : 

Powers and Duties.—A r.-eiver is an officer of the court 
and subject to its directions and orders. He las no powers 
except such as are conferred upou Lim by the order of his 
appointment and the course and practice of the court. 
stuart ov Boulware; 133 )U.0S.)78;) 8t,, 10 7S. Ct, 242) 33, Ty 
Ed. 568. 

Title Relates Back.—“The title of the receiver dated back 
to the time of granting the uzder, even though preliminary 
conditions must be performed, and he remains out of pos- 
session pending such performance.” Beach on Rec. Sec., 200. 
Worth v. Piedmont Bank, 121 N. C. 343, 349, 28 S. E. 488. 

Place of Hearing.—The hearing to a receiver may be 
held outside of the county where the main action is pend- 
ing. Parker v. McPhail, 112 N. C. 502, 504, 16 S. E. 848. 

The interest of the owner is in no wise change. by the ap- 
pointment of a receiver. The legal title and possession are 
held by him for the owner and the property is to be ad- 
ministered under the orders of the court. Southern Pants 
Co. v. Rochester 'German Ins. Co., 15) N. C. 78, 80, 74 S. E. 
812. 

Necessary Allegations.—Where the appointment of a re- 
ceiver is sought as an ancillary ret dy the plaintiffs must 
allege and show that they are entitled to the main relief, and 
must then show their equity entitling them to the ancillary 
relief in aid of thefr main relief. Witz, etc., Co. v. Gray, 
1162. eC 1485 20 Sor 1019) 

Security Omitted.—An order apdointing a receiver is not 
void by reason of an omission of the court to require ade- 
quate security. Nesbitt & Bro. v. Turrentine, 83 N. C. 536. 

Matter of Record.—The appointment of receivers is mat- 
ter of record, and should be shown by the record. Person v. 
Leary; 126 N. C. 504, 36 S. FE. 35. 

Conflict of Concurrent Jurisdictions. — The court which 
first obtains jurisdiction is entitled to retain it without inter- 
ference, and cannot be deprived of its rights to do so be- 
cause it may not have first obtained physical possession ot 
the property in dispute. Moran y. Sturges, 154 U. S. 256, 
aia, 14S. Ct. 1019;-38- 1, Ed. 981. 

Priority Where Two Receivers Appointed.—The test of 
jurisdiction in a case of two receivers being appointed is 
not the first issuing of the summons, nor the first prepara- 
tion and verification of the papers, which are the acts of 
the parties, nor which receiver ‘irst took possession, but 
which court is first ‘‘seized of jurisdiction” by making an 
order upon legal proceedings exhibited before it. Worth v. 
Piedmont Bank, 121 N. C. 343, 348, 28 S. E. 488. 

Same—Date Determines. — Priority as between receivers 
is determined by reference to the date of appointment since 
the court will not permit both to act. High on Rec. Sec., 162. 
Worth v. Piedmont Bank, 121 N. C. 343, 349, 28 S. E. 488. 

Same—Same—Fractions of a Day.—Where proper _pro- 
ceedings for the appointment of a receiver .re begun in two 
different courts and a different receiver is appointed in each 
case, the court, in determining the priority of appointment as 
between the receivers, will take notice of fractions of a day. 
Worth v. Piedmont Bank, 121 N. C. 343, 28 S. E. 488. 
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Complaint Should Be Verified.—The practice of appoint- 
ing a receiver upon an unverified compliint and without 
notice to creditors and other persons interested, is not com: 
mended. Fisher vy. Trust Co., 138 N. C. 91, 50 S. E. 592. 

Proof of Appointment of Foreizn Receivers.—Persons su- 
ing «s receivers of a foreign court should, on their appoint- 
ment being denied, prove the same by a certified copy ot 
the decree dissolving the corporation and appointing them. 
Person v. Leary, 127 N. C. 114, 37 S. E. 149, reversing on 
rehearing judgment in 126 N. C. 504, 36 S. E. 35. 

Quoted in Essex Iny. Co. v. Pickelsimer, 210 N. C. 541, 
187 S. E. 813. 

Cited in Hopkins vy. Swain, 206 N. C. 439, 174 S. E. 409. 


§ 1-502. In what cases appointed.—A receiver 
may be appointed— 

1. Before judgment, on the application of 
either party, when he establishes an apparent 
tight to property which jis the subject of the 
action and in the possession of an adverse party, 
and the property or its rents and profits are in 
danger of being lost, or materially injured or im- 
paired; except in cases where judgment upon 
failure to answer may be had on application to 
the court. : 

2. After judgment, to carry the judgment into 
effect. 

3. After judgment, to dispose of the property 
according to the judgment, or to preserve it dur- 
ing the pendency of an appeal, or when an exe- 
cution has been returned unsatisfied, and the 
judgment debtor refuses to apply his property in 
satisfaction of the judgment. 

4. In cases provided in chapter entitled Cor- 
porations in the article Receivers; and in like 
cases, of the property within this state of foreign 
corporations. 

The article Receivers, in the chapter entitled 
Corporations, is applicable, as near as may be, 
to receivers appointed hereunder. (Rev., s. 847; 
Codewc 2o7 9 1G Co Ps) Ss. 215; 187627, ¢c.*22a 41899, 
Ge Go, Leste col C! 6. 860.) 


In General.—This section specifies certain cases in which 
a receiver may be appointed, but does not materially alter 
the equitable jurisdiction of our courts upon this subject. 
Skinner v. Maxwell, 66 N. C. 45, 48. 

Where the plaintiff makes it properly to appear to the 
court that he is in imminent danger of loss by the defendant’s 
inselvency, or that he reasonably apprehends that the de- 
fendant’s property will be destroyed, removed or otherwise 
disposed of by the defendant pending the action, or that the 
defendant is insolvent, and it must be sold to pay his debts, 
or that he is attempting to defraud the plaintiff, a receiver 
for his property may be appointed before judgment. Other in- 
stances pointed out by Walker, J. in Kelly v. MclLamb, 
Ree IML TOS AIS IES Se De 

Before Judgment.—Where a party establishes an apparent 
right to land, and the person in possession is insolvent, a 
receiver will be appointed to take charge of the rents and 
profits during the pendency of the action. McNair v. Pope, 
96 N. C. 502, 2 S. E. 54, citine Kerchner v. Fairley, 80 N. C. 
24, and cases there cited; Nesbitt & Bro. v. Turrentine, 83 
N. C. 536, and cases cited; Old.am v. Bank, 84 N. C. 304; 
Horton v. White, 84 N. C. 297; Roper Lumber Co. v. Wal- 
lace, 93 N. C. 22. 

Where property is the subject of an action and is liable to 
clear equities in a party out of possession, the court may 
appoint a receiver when it seems just, and necessary to keep 
the property in dispute from the control of either party until 
the controversy is determined. Skinner v. Maxwell, 66 N. 
C. 45, 48. 

In order to appoint a receiver before judgment under 
this section, it must appear that claimant has an appar- 
ent right to property which is the subject of the action 
and the property or the rents are in danger of being lost, 
Witz v. Gray, 116 N. C. 48, 20 S. E. 1019; Pearce v. El- 
well, 116 N. C. 595, 21 S. E. 305; and it is generally nec- 
essary to show that the party in possession is insolvent, 
Ellington v. Currie, 193 N. C. 610, 137 S. E. 869. 
Penny, 10 F. Supp. 638, 640. 

Where an executor’s petition to sell lands alleges merely 
that personalty is insufficient to pay debts, plaintiff exec- 


In re 
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utor is not entitled to the appointment of a receiver for 
the lands on the ground that the action cannot be tried 
until a subsequent term, and that the devisee had refused 
to pay taxes, the allegation merely that the personalty is 
insufficient failing to show plaintiff executor’s apparent 
right to the relief as required for the appointment of a 
receiver under the provisions of subsection (1) of this sec- 
tion, especially when the devisee denies the allegation that 
the personalty is insufficient. Neighbors v. Evans, 210 N. 
55050187 “S.) Ee 796; 

County Court Can Not Appsint Receiver after Judgment 
Docketed in Superior Court.—After the judgment of a gen- 
eral county court is docketed in the Superior Court of the 
county the county court has no further jurisdiction of the 
case and may not thereafter hear a motion for the appoint- 
ment of a receiver for the judgment debtor. Essex Inv. Co. 
vy. Pickelsimer, (210) No Go 541, 187"S> Es 813- 

Discretion of Court, — The appointment of a _ receiver 
pendente lite is not a matter of strict right, but rests in 
the sound discretion of the court. Ha:na vy. Hanna, 89 N. C. 
68, 71. 

Power of Court to Impose Conditions. — In appointing a 
receiver the court has a right, within certain recognized 
limits, to prescribe the terms and conditions of the ap- 
pointment. See Bosworth v. St. Touis Teriiinal R. Ass’n, 
174 Ui ol S279) Sen Ct O25,0 45 ele dan o4dl 

The power to appoint a receiver is inherent in a court 
of equity. The change to the Code did not abridge, but 
enlarged, it. In re Penny, 10 F. Supp. 638, 640. 

A receiver will not be appointed where there is a full 
and adequate remedy at law. In re Penny, 10 F. Supp. 
638, 640. 

Unless Defense of Adequate Remedy at Law Is Waived. 
—A simple contract creditor may obtain, in proper cases, 
equitable relief where answer admits indebtedness and con- 
sents to appointment of receiver, waiving the defense of 
adequate remedy at law. In re Penny, 10 F. Supp. 638, 
640, citing Newberry v. Davison Chemical Co., 65 F. (2d) 
724; Harkin v. Brundage, 276 U.S. 36, 51, 48 S. Ct. 268, 
72 lee de t457: 

Where the debtor and one small creditor agree to have 
a receiver appointed and to restrain all other creditors 
from doing anything, a receivership under such circum- 
stances is an agency for the defendant, and the title of 
such a receiver to the assets of the bankrupt debtor is 
merely colorable and he may be required to turn over as- 
sets to trustee in bankruptcy. In re Penny, 10 F. Supp. 
638, 641. 

Contracts and Expenditures.—A receiver ‘s not author- 
ized, witho.t previous direction of the court, to incur any 
expenses on account of property in his hands beyond what 
is absolutely essential to its preservation, as contemplated by 
his wppointment. See Thoinpson y. Phenix Ins. Co., 136 U. 
So 287,293, 10°Ss Cea 10199341. Ed. 408) 

Right to Sue.—A receiver is veste’ with very little dis- 
cretion, and he must apply to the court for liberty to bring 
or defend actions. See Booth vy. Clark, 17 How. 322, 331, 15 
L. Ed. 164. 


Exhaustion of Remedy at Law.—An objection that a judg- 
ment creditor ‘applying for the appointment of a receiver 
has not exhausted his remedy at law will be disregarded 
where nt raised in time, or where the procedure at law 
would have been an idle ce-@mony, or where the objecting 
party has consented to or acquiesced in the appointment. 
See Brown v. Lake Superior Iron Co., 134 U. S. 530, 10 S. Ct. 
604, 33 L. Ed. 1021. 

A receiver of defendant’s property will not be appointed 
at the request of a judgment creditor without more being 
shown where he has the remedy of execution against the 
property. Scoggins v. Gooch, 211 N. C. 677, 191 S. E. 750. 

Danger cf Loss.—Under this section apparent danger oi 
waste or injury to the property, or loss of the rents and 
profits b-~ reason of the insolven of the adverse party in 
possessic, is the ground for appointing a receiver thereof. 
Twitty v. Logan, 80 N. C. 69; Rollins v. Henry, 77 N. C. 
467. 

Property or funds will not be taken from one entitled to 
custody thereof, and transferred to a receiver, unless there 
is imminent danger of loss, Rheinstein v. Bixby, 92 N. C 
307, citing Thompson v, McNair, 62 N. C. 121. 

Same—Examples, — Where plaintiff mortgagor obtained 
an injunction to restrain the sile of the mortgaged premises 
unti: certain counterclaims could be passed upon and the 
sum really due ascertained, the defendant mortgagee is en- 
titled to have a receiver appointed to take charge of the 
property and secure the rents «and profits where the same 
are in danger of being lost. Oldham v, First Nat. Bank, %4 
Nas, 304; 

Plaintiff mortgagee was administrator of one of two 
mortgagors, whose heirs and the other mortgagor were de- 
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fendants in an action to foreclose a mortgage; the property 
conveyed was inadequate to pay the debt, and the mort- 
gagor in possession was insolvent; the plaintiff denied an 
alleged payment of the debt and the existence of assets in 
his hands applicable thereto: Held, that in sach case jt 
was not error in the court on application of the plaintiff to 
appoint a receiver to secure the rents and profits pending 
the litigation. Ten Broeck v. Orchard, 74 N. C. 409; Rollins 
v. Henry, 77 N. C. 467, cited and approved. Kerchner v. 
Fairley, 80 N. C. 24. 

Where lands were devised to two persons, both of whom 
were appointed executors, charged with the payment of 
certain debts, and one of the executors, claiming a part of 
the land under a deed subsequent in date to the execu- 
tion of the will, had entered thereon and was proceeding to 
operate it as mining property, und it appeared there was 
some danger of waste of the property, and the solvency cf 
the vendee-executors was doubtful: Held, to be a proper 
case for the appointment of a receiver. Stith v. Jones, 101 
Ne C300, 825. i. 151. 

General Allegations Insufficient. — A receiver will not be 
appointed pendente lite, on a general allegation that loss 
will ensue from nonappointment, without a full statement of 
the facts. Hanna v. Hanna, &) N. C. 68, citing Hughes v. 
Person, 63 N. C. 548; Wood v. Harrell, 74 N. C. 338. See 
also, Southern Flour Co. v. McIver, 109 N. C. 120, 13 S. E 
905. 

Insolvency Alone Insufficient. — The mere insolvency of 
the party in possession of property, where there is no al- 
legation that the defendant intends to run off with or con- 
ceal or destroy the property, is not sufficient ground for the 
appointment of a receiver. Whitehead v. Hale, 118 N. C. 
601, 24 S. E. 360. 

Property Threatened by Fraud and Insolvency. — Where 
equity will impress a trust upon property in the hands of 
one who has obtained it by fraud or covin, and the property 
or fund is threatened both by his fraud and insolvency, the 
principles of equity will justify and call for the appointment 
of a receiver to take charge of the property and conserve 
it pending the litigation. Peoples Nat. Bank v. Waggoner, 
ASSEN Cai297, 117 Si. 6: 

Same—Question Postponed. — Yvhere an application for 
a receiver is based on fraud as to creditors in a deed, the 
question of fraud will not be determined o.1 hearing of the 
application, but must stand till the final hearing of the case. 
Rheinstein \. Bixby, 92 N. C. 307, citing Levenson & Co. 
v. Elson, 88 N. C. 182. 

Fraudulent Confession of Judgment. — A receiver may 
be appointed under this section, in a suit against a debtor 
and others to restrain an execution sale, where the debtor 
has confessed judgment apparently with fraudulent intent, 
and executions have been levied on the only property of the 
debtor within the state in favor of nonresident creditors who 
seek to take the property out of the state. Stern & Co. v. 
Austern, 120 N. C. 107, 27 S. E. 31. 

Insc!vent Foreign Corporation. — An insolvent corpora- 
tion, with its property or plant located in this state, is sub- 
ject to the appointment by our courts of a receiver to take 
charge of its assets here and administer them as a trust 
fund for its creditors, though incorporated under the laws 
of another State, approving Holshouser v. Copper Co., 138 
N. C. 248, 50 S. EB. 650. Summit Silk Co. v. Kinston Spin- 
mine Con. 154 N.C. 421,20 S21 .820: 

Infant’s Estate. — On the principle of protection, a re- 
ceiver may be appointed of an infant’s estate if it be not 
vested in a trustee, for he is incompetent to take charge 
of it himself. Skinner v. Maxwell, 66 N. C. 45, 48. 

To Prevent Suspension of Business. — Where the prop- 
erty and franchise of a city water company were to be sold 
to satisfy a judgment it was held that in order to prevent 
all possible risk of the temporary suspension of the business 
of the water company, it would be proper to appoint a re- 
ceiver under par. 2 of this section. McNeal Pipe, etc., Co. 
v. Howland, 111 N. C. 615, 625, 16 S. E. 857. 

What Property May Be Taken. — Every kind of property 
of such a nature that, if leral, :t might be taken in execution, 
may, if equitable, be put into th. possession of a receiver. 
See Davis v. Grav, 16 Wall. 203, 217, 21 L. Ed. 447. 

Who May Apply for a Receiver. — Upon the insolvency 
of a railroad company a receiver may be appointed upon the 
applicati n of the holders of the majority of the stock and 
of the judgment creditors, other pe-sons iuterested, being 
made parties and given an opportunity to be heard upon the 
merits and upon the adjudication and allowance of claims 
against the property. See Union Trust Co. v. Illinois Mid. 
Re Coy, 117-Uy Sx 44ers. Ce 809, 29 Ds ds 963: 

Upon Application for Injunction. — Under the broad 
terms of this section the court has power to appoint a re- 
ceiver, upon an application for an injunction where it ap- 
pears that this action will best serve the interests of both 
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parties. Hurwitz v. Carolina Sand, etc., Co., 189 N. C. 1, 
DBS Sy, BDL ale 

Notice to Owner. — Notice to the owner of property 
should be given before appointr._nt of a receiver therefor. 
York v. McCall, 160 N. C. 276, 76 S. E. 84. 

Effect of Instrument Giving Mortgagee Power of Appoint- 
ment of Trustee.—The appointment of a receiver is an equi- 
table remedy and the provisions of this and the following 
section enacted before the giving of a deed of trust upon 
lands may not be entirely supplanted by a provision in the 
instrument which gives the mortgagee or trustee the une- 
quivocal right to the appointment of a receiver in the event 
of tle happening of certain conditions so as to prevent our 
courts sitting in their equity jurisdiction from administer- 
ing the equities to which the mortgagor is entitled under 





the facts. Woodall vy. North Carolina Joint Stock Land 
Bank, 201° No C2 428.160" S2 e475: 
Apparently Good Title Sufficient. — Where a party, in 


this case a defendant, in an action involving the title and 
possession of land, demands affirmative relief and asks for 
the appointment of a receiver, it is sufficient if he shows an 
apparently good title, either not controverted, or not une- 
duivocably denied by his adversary. Lovett v. Slocumb, 
109> Ni CR1I0 M13 core eacose 

Where Receivership Would Cau.- Loss. — A receiver wil] 
not be appointed, in an action to foreclose a mortgage on a 
newspaper, when the defendant denies owing anything on 
the mortgage debt, and it is apparent that, owing to the 
peculiar nature of the property, the appointment of a re- 
ceiver would practically destroy its value. Whitehead v. 
Haley 118s Nee Ge 601) 24S E7360: 

Cited in Harris v. Hilliard, 221 N. C. 329, 20 S. E. (2d) 
278. 


§ 1-503. Appointment refused on bond’s being 
given.—In all cases where there is an application 
for the appointment of a receiver, upon the 
ground that the property or its rents and profits 
are in danger of being lost, or materially injured 
or impaired, or that a corporation defendant is 
insolvent or in imminent danger of insolvency, 
and the subject of the action is the recovery of 
a money demand, the judge before whom the ap- 
plication is made or pending shall have the dis- 
cretionary power to refuse the appointment of a 
receiver if the party against whom such relief is 
asked, whether a person, partnership or corpora- 
tion, tenders to the court an undertaking pay- 
able to the adverse party in an amount double the 
sum demanded by the plaintiff, with at least 
two sufficient and duly justified sureties, con- 
ditioned for the payment of such amount as may 
be recovered in the action, and summary judgment 
may be taken upon the undertaking. In the prog- 
ress of the action the court may in its discretion 
require additional sureties on such undertaking. 
(Rev.,.8. 848; 1885, c. 94; C. S. 861.) 


In General. — Upon application for a receiver it is proper 
to allow a defendant to continue in possession of property 
upon giving a sufficient bond to protect the other claimants. 
Frank vy. Robinson, 96 N. C. 28, 1 S. E. 781. See also, Kron 
v. Smith, 96 N. C. 386, 2 S. E. 463; Godwin v. Watford, 107 
Ni PC168he1l). Se E1051 ‘ 

Where there is danger of loss of rents and profits, in- 
stead of appointing a receiver the court may allow the de- 
fendant to execute a bond to secure the rents and profits 
and such damages as may be adjudged the plaintiff, and 
require an account to be kept. Durant v. Crowell, 97 N. 
C. 367, 2 S. EB. 541; Roper Lumber Co. v. Wallace, 93 N. 
C. 22: Lewis v. Roper Lumber Co., 99 N. C. 11, 5 S. E. 
19, 20; Ousby v. Neal, 99 N. C. 146, 54S. Be 901: 

Opportunity to File Bond. — The court erred in directing 
a receiver to take possession and control of the mines, 
and machinery for operating the same, without giving the 
defendant an opportunity to file a bond to secure the pay- 
ment over to the receiver of any proceeds therefrom, as the 
court might subsequently direct. Stith v. Jones, 101 N. 
CesO0e Soe ays. dol: ; 

Section 1-111 Does Not Apply.—Section 1-111, requiring a 
defendant in ejectment to give bond before putting in a de- 
fense to the action, does not abridge the power of the court 
to appoint a receiver to secure the rents and profits. Kron 
v. Dennis, 9) N. C. 327; Durant v. Crowell, 97 N. C. 367, 
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374, 2 S. E. 541; Arey v. Williams, 154 N. C. 610, 70 S. E. 
931. 

Bankruptcy of Defendant.—Where plaintiff in an action 
in the superior court acquires a lien on defendant’s prop- 
erty, which is taken into the custody of the court and re- 
leased on the giving of a bond under this section, upon the 
adjudication of the defendant a bankrupt, the state court 
may order that the cause proceed to trial, any judgment 
rendered for plaintiff to be collectible, by execution, only 
from the sureties on the bond, so that the plaintiff or sure- 
ties may prove the judgment as a claim in the bankruptcy 
proceeding. Gordon y. Calhoun Motors, 222 N. C. 398, 23 
Se 2220) 9 325: 

Applied in Woodall v. North Carolina Joint Stock Land 
Bank, 201 N. C. 428, 160 S. E. 475; Little v. Wachovia 
Bank, etc., Co., 208 N. C. 726, 182 S. E. 491. 


§ 1-504. Receiver’s bond.—A receiver appointed 
in an action or special proceeding must, be- 
fore entering upon his duties, execute and file 
with the clerk of the court in which the action is 
pending an undertaking payable to the adverse 
party with at least two sufficient sureties in a 
penalty fixed by the judge making the appoint- 
ment, conditioned for the faithful discharge of 
his duties as receiver. And the judge having 
jurisdiction thereof may at any time remove the 
receiver, or direct him to give a new undertaking, 
with new sureties, and on the like condition. 
This section does not apply to a case where 
special provision is made by law for the security 
to be given by a receiver, or for increasing the 
same, or for removing a receiver. (Rev., s. 849; 
Code, s. 383; C. S. 862.) 


Cross References. — As to giving bond in surety com- 
pany, see sections 109-16 and 109-17. As to clerk’s bond 
liable when clerk appointed receiver, see annotations un- 
der section 33-53. 

Effect of Failure to Require Bond. — An order appoint- 
ing a receiver is not void by reason of an omission of the 
court to require adequate security. Nesbitt & Bro. yv. Tur- 
rentine, 83 N. C. 536. 

Breach. — Where the receiver’s delinquency is manifest, 
and he fails to comply with the order of the court in respect 
to the fund, such failure is a breach of the bond, upon 
which suit may be brought by leave of the court. Bank 
vy. Creditors, 86 N. C. 323. 

Same—Must Be Ascertained. — A receiver and his surety 
can not be sued upon the bond for an alleged breach of 
his trust, before a default is ascertained—the proper prae- 
tice being to apply to the court for a rule on the receiver 
to render his account. Sank v. Creditors, 86 N. C. 323; At- 
kinson v. Smith, 89 N. C. 72. 

Same—Burden of Proof. — The burden is upon a receiver 
and his sureties to show that he used due diligence in in- 
vesting the money in his hands. Waters v. Melson, 112 N. 
C £9,716 S: E. 918. 

Judgment. — The court will not, by order in a cause in 
which a receiver has been appointed, direct a judgment to 
be entered against him and his sureties. ‘The proper prac- 
tice is upon a report finding the amount due by the re- 
ceiver, and upon his failing to pay the same, for the court 
to grant leave to sue upon the bond. Atkinson v. Smith, 
go NE Caw2: 

Action against Sureties. — The liability of sureties on a 
receiver’s bond can only be enforced by independent action 
against them and not by motion in the cause. Black v. 
Gentery, 119 N. C. 502, 26 So Ea 433 

Same—Receiver Not a Party. — Where judgment has 
been recovered against the receiver, he is not a necessary 
party to an action against the sureties on his bond. Black 
vy. Gentery, 119 N. C. 502, 26 Se oe 43; 


§ 1-505. Sale of property in hands of receiver. 
—The resident judge or the judge assigned to 
hold any of the courts in any judicial district, of 
North Carolina shall have power and authority to 
order a sale of any property, real or personal, in 
the hands of a receiver duly and regularly ap- 
pointed by the Superior Court of North Carolina 
upon such terms as appear to be to the best in- 
terests of the creditors affected by said receiver- 
ship. (1931, c. 123, s. 1.) 
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§ 1-506. Confirmation of sales outside county 
of action; notice to creditors.—Any sale made by 
a receiver may be confirmed outside of the county 
in which said action is pending, either by the resi- 
dent judge or the judge assigned to hold any of 
the courts of the district in which said sale is 
made, upon proof of written notice to each credi- 
tor who has filed his claim with said receiver of 
at least ten days prior to the date of confirmation. 
The said notice shall specify the time and place 
when application for confirmation shall be made, 
and an affidavit of the receiver showing that no- 
tice was mailed to each creditor at his last known 
post office address shall be sufficient proof of no- 
HiCEaLOWSAIG Creditors. 931 mca loose co mG COT) 

Editor’s Note.—Public Laws 1931, c. 267, purported ta 
amend this section by inserting the word “by’’ in the first 
line of this section, although the published section already 
contained such word. 

§ 1-507. Validation of sales made outside county 
of action.—All receiver’s sales made prior to 
March 16, 1931, where orders were made and con- 
firmation decreed or where either orders were 
made or confirmation decreed outside the county 
in which said actions were pending by a resident 
judge or the judge assigned to hold the courts of 
the district are hereby validated, ratified and con- 
firmed: (1931, 'c. 123) s. 3.) 


Art. 39. Deposit or Delivery of Money or 
Other Property. 


§ 1-508. Ordered paid into court—When it is 
admitted by the pleading or examination of a party 
that he has in his possession or under his con- 
trol any money or other thing capable of de- 
livery, which, being the subject of the litigation, 
is held by him as trustee for another party, or 
which belongs or is due to another party, the 
judge may order it deposited in court, or de- 
livered to such party with or without security, 
subject to the further direction of the judge. 
sae sg. 8503: Codecs. 880; GLC aD cenots aC mss 
863. 


Party Entitled May Retain. — The rule is quite well 
settled that, unless in case of threatened irreparable dam- 
age or loss of the fund, it will be suffered to remain in the 
hands of the party who in law is entitled to its custody 
and care. Thompson v. McNair, (2 N. C. 121; Levenson & 
Co. v. Elson, 88 N. C. 182, 184. 

When Court Will Retain. — When a disputed fund is in 
possession and under the control of the court, and the right 
of a claimant is doubtful, it will be retained until the de- 
termination of the controversy, when it can be ascertained 
to whom it belongs. Morris v. Willard, 84 N. C. 293, and 
cases there cited; Ponton v. McAdoo, 71 N. C. 101; Leven- 
son & Co. v. Elson, 88 N. C. 182, 184. 


§ 1-509. Ordered seized by sheriff.—When, in the 
exercise of his authority, a judge has ordered the 
deposit, delivery or conveyance of money or other 
property, and the order is disobeyed, the judge, 
besides punishing the disobedience as for con- 
tempt, may make an order requiring the sheriff 
to take the money or property, and deposit, de- 
liver, or convey it, in conformity with the di- 
rection of the judge. (Rev., s. 851; Code, s. 381; 
CAGTP eer 21t: | Cs saues) 


§ 1-510. Defendant ordered to satisfy admitted 
sum.—When the answer of the defendant ex- 
pressly, or by not denying, admits part of the 
plaintiff's claim to be just, the judge, on motion, 
may order the defendant to satisfy that part of 
the claim, and may enforce the order as it en- 
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forces a judgment or provisional remedy. (Rev., 
s. 852; Code, s. 382; C. C. P., s. 215; C. 5. 865.) 


Claim Not Denied. — Where tue complaint in an action 
on two notes set out each note as a separate cause of ac- 
tion and the defendant answered as to one only, it was 
error to refuse judgment on the note to which no defense 
was interposed, and from such refusal, being a denial of a 
substantial right, an appeal was properly taken. In such 
case judgment should have ben given on the one note and 
the cause continued as to the other. Curran v. Kerchner, 
Ti NC? conees ee le tse Peat. 

Where in an action on a note the defendants admit liabil- 
ity in a certain part thereof but deny liability for the bal- 
ance: Held, an order directing that plaintiff recover the 
amount admitted to be due without prejudice to plaintiff’s 
right to litigate the balance of the note is authorized by 
this section. Meadows Fert. Co. v. Farmers Trading Co., 
203 N. C. 261, 165'S. E. 694. 


SUBCHAPTER XIV. ACTIONS IN PAR- 
TICULAR CASES. 


Art. 40. Mandamus. 


§ 1-511. Begun by summons and verified com- 
plaint—All applications for writs of mandamus 
must be made by summons and complaint, which 
must be duly verified. (Rev., s. 822; Code, s. 622; 
1871-2, c. 75; C. S. 866.) 


T. Historical. 


Il. Nature. ; 
III. When Mandamus Will Lie. 
A. General Rules. 


B. Illustrations of Mandamus as Proper Remedy. 
C. Illustrations of Mandamus as Improper Remedy. 


Cross Reference. ; : 
As to mandamus to aid relator in civil action to try title 
to office, see section 1-528. 


I. HISTORICAL. 


In England mandamus was a prerogative writ, when no 
other remedy could be had, with many refinements issuing 
only at the pleasure of the court. By statute 9 Anne, chap. 
20, the remedy was made one of right, and the general rules 
of pleading and practice were made applicable to mandamus 
as in other personal actions. At common law the return 
to a writ of mandamus could not be traversed, and if the 
matters set forth were sufficient in law, the defendant 
had judgment to go without day. If the return was false, 
the remedy of the person aggrieved thereby was an ac- 
tion on the case for making a false return; and if the 
plaintiff proved the matters of fact false he recovered dam- 
ages and costs. By 9 Anne, chap. 20 in certain cases all 
or any of the material facts set forth in the return may be 
traversed. These sections extend this provision to all cases, 
and upon a traverse of any of the material facts “the sum - 
mons, pleading and practice shall be the same as is pre- 
scribed for civil actions,’ and if an issue of fact is raised 
by the pleadings, it must be decided by a jury. Tucker v. 
Justices, 46 N. C. 451, 459. Lyon v. Commissioners, 120 N. 
Ge 237) 241, 26) On tye 929: 

As long ago as Bacon’s time it was laid down as a general 
rule that, where a man is refused to be admitted or wrong- 
fully turned out of any office or franchise that concerns the 
public or the administration of justice he may be admitted 
or restored by mandamus. Rhodes v. Love, 153 N. C. 468, 
473, 69 S. E. 436. . 

The writ of mandamus was introduced to prevent disorder 
from a failure of justice and defect of police. See Labette 
County Com’rs v. United States, 112 U. S. O17.) 225, eae 
Ct. 108, 28 L. Ed. 698. 

II. NATURE. 


Judicial Writ.—The writ of mandamus is a judicial writ, 
a part of the recognized course of legal proceedings. See 
Thompson v. Allen County, 115 U. S. 550, 558, 6S. CH 140! 
29 I, Ed. 472. 

A Writ of Right.—There is no further contention that the 
writ of mandamus is a high prerogative writ, as it was at 
common law. It is now a writ of right, to be used as an 
ordinary process, and every one is entitled to it where it is 
the appropriate process for asserting the right claimed. Bel- 
mont & Co, v. Reilly, 71 N. C. 260. Burton v. Furman, 115 
N. C. 166, 168, 20 S. E. 443. ‘ 

Mandamus is an extraordinary remedy, and the writ will 
not issue except in cases of necessity, where no other ade- 
quate remedy is available; and when an issue of fact is 
raised by the pleadings the determination of which may 
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conclude the matter, the issuance of the writ should in the 
meanwhile be denied. Edgerton v. Kirby, 156 N. C. 347, 74 
So) Bch Dues wee Lurner, 204. UwaS, 623, 631,27 S$. Ct. 
316,52... ed. 652. 

Legal Remedy.—The relief granted by mandamus is af- 
firmative, and the remedy is essentially and exclusively a 
legal remedy, and is unknown to equity. See Walkley v. 
Muscatine, 6 Wall. 481, 18 L. Ed. 930; Smith v. Bourbon 
County casas, Moose Ch, 1043; 32) De, Bd. 73, 

Sufficient Evidence.—Before mandamus can be issued ta 
compel the board of commissioners of a county to levy a tax 
to pay a judgment against the commissioners, the plaintiff, 
judgment-creditor, must show affirmatively by the record or 
other competent evidence that the consideration of the debt, 
upon which the judgment was obtained, was of such char- 
acter as to fall under the head of ordinary or necessary 
county expenses. Bear v. Commissioners, 124 N. C. 204, 210, 
SVR Ban Oe teh ich 

Within Judicial Discretion.—The issuance of the writ ig 
within the judicial and not the arbitrary discretion of tha 
court, and where there is a right with no other adequate 
remedy, this writ should not be denied, if it is the proper 
remedy. Edgerton v. Kirby, 156 N. C. 347, 72 S. E. 365. 

Resembles a Civil Action.—While mandamus is in the na- 
ture of an execution, it is also in the nature of a civil ac- 
tion, with summons, pleadings, and Code practice. Bear v. 
Commissioners, 124 N. C. 204, 32 S. E. 558. 

The motion of the plaintiff in mandamus proceedings, on 
the pleadings and admissions of the defendant, for a man- 
damus, is in the nature of a demurrer ore tenus to the an- 
swer, involving the admission of the facts set out therein, 
Barnes v. Commissioners, 135 N. C. 27, 47 S. E. 737. 

Cited=in. Leonard ve Sink, -198 NosGaall4.o idee 150) Sece 
813; MacRae v. Fayetteville, 198 N. C. 51, 52, 150 S. E, 
810; Yancey v. North Carolina State Highway, etc., Comm., 
2205N, (EF 106; 22S: “Bs (2d) 256;. Brown, v. Board or Camirs; 
DIANE en 402,023: os E,,, (2d) 315. 


III WHEN MANDAMUS WILL LIE. 


A. General Rules. 


Mandamus will not lie except to enforce a clear legal 
right against a party under legal obligation to perform the 
act sought to be enforced. Sovereign Camp, W. O. W. 
Vom boandmonmeCormirs, e20GINaeG. 435, . 1810 St Ho 339, 

Mandamus Will Not Control Discretion of Officers.—It 
may be said, generally, that if a public officer fails to per- 
form his legal duty to the public, mandamus will he to com- 
pel him to do so, if it is a mandatory one, but not to con- 
trol the exercise of a discretion given to him, for it is the 
nature of a discretion in certain persons that they are to 
judge for themselves, and, therefore, no court can require 
them to decide in a particular way or review their judg- 
ment by way of appeal, or by any proceeding in the nature 
of an appeal, since the judgment of the persons to whom the 
discretion is confided by law would not then be their own 
but that of the court under whose mandate or compulsion 
they gave it. Attorney-General v. Justices, 27 N. C. 315; 


Barnes v. Commissioners, 135 N. C. 27, 47 S. E. 737. Edger- 
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In Brown vy. Turner, 70 N. C. 93, we find a very clear 
statement by Mr. Justice Bynum: ‘‘Mandamus will lie when 
the fact required to be done is imposed by law, is merely 
ministerial, and the relator has a clear right and is with- 
out any other adequate remedy.” Moses on Mandamus, 68. 
But it does not lie where judgment and discretion are to be 
exercised; nor to control the officer in the manner of con- 
ducting the general duties of his office. Burton v. Furman, 
T1Sa IN OG, 169, 6c0! Oy, 443, 


“The rule is, that in all matters requiring the exercise of 
official judgment, or resting in the sound discretion of the 
person to whom a duty is confided by law, mandamus will 
not lie, either to control the exercise of that discretion or 
to determine upon the decision which shall be finally given. 
And whenever public officers are vested with power of a 
discretionary nature as the performa-~-e of any official duty, 
or, in reaching a given result of official action, they are 
required to exercise any degree of judgment, while it is 
proper by mandamus to set them in motion and to require 
their action upon all matters officially entrusted to their 
judgment and discretion, the courts will in no manner inter- 
fere with the exercise of their discretion nor attempt by 
mandamus to control or dictate the judgment to be given.” 
High on Ex. Rem., p. 50 Sec. 42, et seq; Barnes v. Commis- 
sioners, 135 N. C. 27, 37, 47 S. E. 737. 

In Tapping on Mandamus (Ed. 1853), at star pages 14 and 
41, it is stated generally that mandamus will not lie to com- 
mand the exercise of a discretionary or voluntary act or 
right, of what kind soever; so neither does it lie to influ- 
ence nor control the exercise of such a discretionary act, 
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power or right. It must, however, be clearly understood 
that, although there may be a discretionary power, yet if 
it be exercised wrongfully or with manifest injustice, the 
court is not precluded from commanding its due exercise. 
So, when one is to act according to his discretion, and he 
will not act nor consider the matter, the court will by man- 
damus command him to put himself in motion to do it, that 
is, to hear and determine or to inquire, so that he may ex- 
ercise a considerate discretion. Barnes v. Commissioners, 
1ChimINGe @ae275 86) 47S 9B 737,. 

An Effectual Remedy.—Mandamus by the statute of Anne, 
chap. 20, is an effectual remedy; First, for refusal of ad- 
mission where a person is entitled to an office; and Secondly, 
for a wrongful removal where a person is legally possessed, 
3 Bl. Com. 264. Lyon v. Commissioners, 120 N. C, 237, 
243; 26'S. E. 929. 

To Compel the Performance of a Duty. — In Person v. 
Doughton, 186 N. C. 723, 120 S. E. 481, Justice Stacy says: 
“Mandamus lies only to compel a party to do that which it 
is his duty to do without it. It confers no new authority. 
The party seeking the writ must have a clear legal right to 
demand it, and the party to be coerced must be under a 
legal obligation to perform the act sought to be enforced.” 
Lenoir County v. Taylor, 190 N. C. 336, 342, 130 S. EF. 25. 

The purpose of this writ of mandamus is to require some 
superior court, officer, corporation or person to do some par- 
ticular thing which appertains to their office or duty, and 
it will not be granted where the law affords to the party 
aggrieved another and complete specific remedy. Burton v. 
Farman; 115, N. C166) 168°" 20) (Se 0h9443; 

It is a proceeding to compel a defendant to perform a 
duty which is owing to the plaintiff, and can be maintained 
only on the ground that the relator has a present, clear, 
legal right to the thing claimed, and that it is the duty of 
the defendants to render it to him. Brown v. Turner, 70 N. 
C. 98; Lyon v. Commissioners, 120 N. C. 237, 243, 26 S. 
E. 929. 

The writ of mandamus is a remedy to compel the perform- 
ance of a duty required by law, where the one seeking re- 
lief has no other legal remedy, and the duty sought is clear 
and indisputable. See Bayard v. United States, 127 U. S. 
246; 2505 (Sa Os Ctalogowmoe vl ad. 116: 

When Office Is Vacant.—When an office 
reason of a motion, the remedy 
Raleigh, 89 N. C, 133, 
237; “2ZAZ Zon Sune. 929: 

Who Can Exercise.—A mandamus lies only for one who 
has a specific legal right, and who is without any other 
adequate legal remedy. 1 Chitty on Gen. Pr., 790; State v. 
Justices, 24 N. C. 430. Edgerton v. Kirby, 156 N. C. 347, 351, 
72 S. E. 365; Barnes vy. Commissioners, 135 N. C. 27, 47 
S. E. 737; Lyon v. Commissioners, 120 N. C. 237, 244, 26 S. 
E. 929; Tucker v. Justices, 46 N. C. 451. 


is vacant by 
is mandamus. Doyle v. 
Lyon yv. Commissioners, 120 N. C. 


B. Illustrations of Mandamus as Proper Remedy. 


For further cases when mandamus is the proper remedy, 
see annotations under section 1-515, 

When Treasurer Refuses to Pay as Lawfully Ordered. — 
Upon refusal of a county treasurer to pay from the public 
funds of a county an order made on him by a board of audit 
and finance for the payment of moneys authorized and pre- 
scribed by a legislative enactment, a mandamus will lie. 
Southern Audit Co. v. McKensie, 147 N. C. 461, 61 S. E. 
283. See Martin v. Clark, 135 N. C. 178, 180, 47 S. E. 397. 

Same—Knowledge as to Validity—It is not within the 
power of a county treasurer to refuse to pay moneys upon 
a proper order when he has funds sufficient and applicable, 
and his knowledge as to whether they were due to the one 
to whom payment was ordered is immaterial in proceedings 
for a mandamus to compel him to pay. Southern Audit Co. 
v. McKensie, 147 N. C. 461, 61 S. E. 283; Martin v. Clark, 
135: Nie@ied78, 4758.) 8.4397. 

To Compel Deposit of Public Funds.—A public officer may 
be compelled by mandamus to deposit public funds in his 
hands in the proper depository. Bearden yv. Fullam, 129 
Ne (Ci -477)) 40285 BF 204. 

To Compel Ex-Sheriff to Give up County Property. — A 
mandamus at the suit of the county commissioners will lie to 
compel a sheriff wrongfully holding over from a preceding 
term to turn over the county property pertaining to his of- 
fice to his successor, lawfully appointed, qualified and in- 
ducted therein. Lenoir County v. Taylor, 190 N. C. 336, 130 
S: Bu 25. 

Commissioners Locating County Site—Where discretion 
has been given to commissioners in selecting and locating 
a site for the seat of justice for a county, and it was sought 
by mandamus to compel them to change the location already 
made, the court, said: “If the defendants had neglected or 
refused to execute the power entrusted to them, we cer- 
tainly might call upon them to show cause why they had been 
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so negligent, and upon insufficient return might have issued 
a peremptory mandamus. Here all we would do would be 
to command them to select the site for the permanent seat 
of justice for the county according to law, which under their 
oaths, they say they have done.” Hill v. Bonner, 44 N. C. 
257; Barnes v. Commissioners, 135 N. C. 27, 38, 47 S. E. 737. 
See also Young v. Jeffreys, 20 N. C. at p. 357; State 
v. Moore, 46 N. C. at p. 276, 279; Taylor v. Comm’rs, 55 N. 
C. at p. 141, 145; 64 Am. Dec., 566; Raleigh & A. R. Co., 
v. Jenkins, 68 N. C. 502, 504; County Board v. State Board, 
10GMING Creel, 105 oe raeonas 


C. Illustrations of Mandamus as Improper Remedy. 


Granting Liquor License.—Since the justices have a dis- 
cretion, under circumstances, to refuse a liquor ‘license to 
the relator, although he be a fit person, he cannot have 
mandamus. For it is the nature of a discretion in certain 
persons that they are to judge for themselves, and therefore 
no power can require them to decide in a particular way, 
or review their decision by way of appeal, or by any pro- 
ceeding in the nature of an appeal, since the judgment of 
the justices would not then be their own, but that of the 
court under whose mandate they gave it. Barnes v. 
Commissioners, 135 N. C. 27, 34, 47 S. E. 737. 

Certificate by Beard of Examiners.—The courts cannot by 
a mandamus compel the board of dental examiners to certify 
contrary to what they have declared to be the truth. Had 
the board refused to examine the applicant, upon his com- 
pliance with the regulations, the court could by mandamus 
compel them to examine him, but not to issue him a cer- 
tificate, when the preliminary qualification required by law, 
that the applicant shall be found proficient and competent 
by examining board, is lacking. Burton v. Furman, 115 N. 
C. 166, 20 S. E. 443; Loughran v. Hickory, 129 N. C. 281, 
40 S. E. 46; Ewbank v. Turner, 134 N. C. 77, 83, 46 S. EF. 508. 

Judgments upon School Order.—Judgments rendered upon 
school orders against the county commissioners will not be 
enforced by mandamus, when not tor necessary expenses 
within the purview of Art. VII, section 7 of the Constitu- 
tion. Bear v. Commissioners, 124 N. C. 204, 32 S. E. 558. 

Determination of Title to Office.—In Dillon’s work on 
Municipal Corporations, Vol. 2, at sec. 892, it is stated in 
substance that generally in this country, by adoption from 
the English law, where one is in the actual possession of an 
office under a claim by election or commission, and is per- 
forming the duties of the office, mandamus is not the proper 
proceeding in which to try the validity of such election or 
commission to admit another, but that quo warranto is the 
remedy. Lyon v. Commissioners, 120 N. C. 237, 250, 26 S. 
E. 929. 

High, in his Extraordinary Legal Remedies, after discuss- 
ing mandamus, concludes under this head, sec. 70: “‘When 
the writ is sought to compel the restoration of one claiming 
the right to an office, it is not sufficient for him to show 
that he is the officer de facto, but it is also incumbent upon 
him to show a clear legal right, and, failing in this, he 
is not entitled to the peremptory writ.’? I Chit. Gen. Pr., 
791; Worthy v. Barrett, 63 N. C. 199. Lyon v. Board of 
Commissioners, 120 N. C. 237, 243, 26 S. E. 929. 

As a Writ of Error.—Mandamus cannot be used as a 
writ of error to revise and reverse erroneous judgments of 
a subordinate tribunal (in that case a board of health), and 
the court ‘‘will not and cannot look into the evidence of 
fact upon which the judgment of the board was based for 
the purpose of determining whether the conclusions drawn 
from it were correctly or incorrectly formed,’’ quoting from 
Kirchegessner v. Board of Health, 53 N. J. Law, 594, 
Ewhbhankiv.wlurner, 134 oN.e C877, a80) 40m oe be sous 

Compelling Treasurer to Pay Warrants.—Where it is the 
duty of the county treasurer “to pay all warrants legally 
drawn on the treasurer by the auditor, and no moneys 
shall be paid out of the treasury except on the warrant of 
the auditor,’ no mandamus will lie to compel the treasurer 
to pay except upon his refusal to honor a warrant. Burton 
v., Hurman, 115: N.C. 166, 1715) 20°58. E.. 443. 


§ 1-512. For money demand.—In applications 
for a writ of mandamus when the plaintiff seeks 
to enforce a money demand, the summons, plead- 
ings and practice are the same as prescribed for 
civil actions. Provided that in all applications seek- 
ing a writ of mandamus to enforce a money de- 
mand on actions ex contractu against any county, 
city, town or taxing district within the state, the 
applicant shall allege and show in the complaint 
that the claim or debt has been reduced to a final 
judgment establishing what part of said judgment, 
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if any, remains unpaid, what resources, if any, are 
available for the satisfaction of the judgment, in- 
cluding the actual value of all property sought to 
be subjected to additional taxation and the neces- 
sity for the issuing of such writ. (Rev., s. 823; 
Code, s..623° 1evis2, C.75,.8, 2; 1938, ¢, 349;_C. 3. 
867.) 


Editor’s Note——By Public Laws 1933, c. 349, the proviso, 
relating to mandamus against local units to enforce collec- 
tion of judgments, was added. 

The 1933 amendment to this section is constitutional, 
since it does not impair the obligations of a contract, U. S. 
(Const se Art. 91) sec 110; N.C, Conct;, Art, 01, sec. 17, the 
effect of the statute being merely to alter the method of 
procedure in which there can be no vested right. Sovereign 
Camp, W. O. W. v. Board of Com’rs, 208 N. C. 433, 181 S. 
FE... 339, 

Construed with Following Section.—This and the following 
section divide the field of application for writs of manda- 
mus between them and must be considered in pari materia. 
Brown v. Board of Com’rs, 222 N. C. 402, 404, 23 S. E. (2d) 
Ailes 

Necessity for Judgment Prior to Action to Enforce Money 
Demand.—Where plaintiff alleged ownership of certain 
county bonds, and sought mandamus to compel the county 
to levy taxes sufficient to pay same the effect of the ac- 
tion is to enforce a money demand, which can not be main- 
tained under this section as amended by Public Laws 1933, 
unless the claim has been reduced to judgment. Sovereign 
Camp, W. O. W. v. Board of Com’rs, 208 N. C. 433, 181 
Spy gls EEA 

“Prior to the 1933 amendment, the writ of mandamus was 
available to compel the levy of taxes and assessments to 
pay the principal and interest on bonds and liabilities ex 
contractu which had not been reduced to judgment. Mary- 
lardeiCace Gounv. a loeland.s 214 eNeeG, £239.. 238, 199° 'S..B. 7. 
But, under chapter 349, Public Laws of 1933, amending § 
1-512, the petitioner for mandamus must allege and show 
that the claim has been reduced to judgment. Quaere 
whether the purpose of the statute might not be satisfied 
by uniting a cause of action for the recovery of the money 
and a petition for mandamus to effectuate the judgment in 
the same action.” Dry v. Board of Drainage Com’rs, 218 
N. C. 356, 359, 11 S. EB. (@d) 143. 

Purpose in Action for Money Demand.—There is now in 
this state, Art. IV, sec. 1, Const., but one form of action, 
and the writ of mandamus is but a process of the court 
in that action, the purpose of the writ is, in actions for 
money demands, to give the plaintiff a more speedy and 
effectual recovery of his debt than could be had in the 
ordinary way. Belmont & Co. v. Reilly, 71 N. C. 260, 262. 


Return of Summons.—If the summons is made returnable 
before the judge at chambers, when it should have been 
made returnable in the regular way as a civil action, or 
vice versa, the action should not be dismissed, but a trans- 
fer to the proper docket made. Brown v. Board of Com’rs, 
oy Ne Ged02e aon os Ho e(2d)e 315, 


Examples of a Money Demand.—An application by a holder 
of North Carolina bonds for a mandamus to be directed to 
the auditor of the state, commanding him to cause to be 
levied certain special taxes to pay the accrued interest on 
the said bonds, is an application “to enforce a money de- 
mand,” and as such a judge at chambers has no jurisdic- 
tion thereof. Belmont & Co. v. Reilly, 71 N. C. 260. 

When the treasurer of a town school committee seeks a 
writ of mandamus to compel the treasurer of the county to 
pay certain money which is alleged to be due by provisions 
of law, such action is to “enforce a money demand” and 
this section applies. Rogers v. Jenkins, 98 N. C. 129, 3 
Wee de cords 

But an action to compel a city to pay over certain fines 
and penalties to the county board of education was held 
not an action to enforce a money demand, but an action to 
compel a public officer to deposit public funds in the proper 
place. Bearden v. Fullam, 129 N. C4972 43. So secu: 

An action to have a writ of mandamus issue compelling 
a board of county commissioners to pay from the general 
county fund, in accordance with a legislative act, the sal- 
ary of a county officer, is not such a ‘money demand” as 
to require the summons, pleadings and practice to be the 
same as prescribed for civil actions. Brown v. Board of 
Com’rs, 222 N. C. 402, 23 S. E. (2d) 315. 

An action to enforce the turning over of public funds by 
the ex-treasurer of the county to the present financial 
agents regularly appointed, and who have qualified to act 
in that capacity according to the terms of valid statutes 
directly applicable, §§ 155-16, 128-7, 128-10, 14-231, is not in 
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strictness ‘fa money demand,” under this section, but comes 
under section 1-513. Tyrrell County v. Holloway, 182 N. 
Cal6diy 108A Sth oss, 

Waiver by Municipality.—The provisions of this section re- 
quiring that in an application for a writ of mandamus to 
enforce a money demand ex contractu against a municipal 
corporation the complaint should show that the claim or 
debt has been reduced to final judgment and should show 
what resources are available for the satisfaction of the judg- 
ment, and the actual value of all property sought to be 
subjected to additional taxation, and the necessity for the 
issuance of the writ are provisions for the protection of 
the municipality which may be ‘waived by it, and where 
the municipality does. not object thereto and agrees that 
the issues of fact and of law be submitted to the court, it 
waives the provisions of this section. Dry v. Board of 
Drainage Com’rs, 218 N. C. 356, 11 S. E. (2d) 143. 


§ 1-518. For other relief returnable in vaca- 
tion; issues of fact—-When the plaintiff seeks 
relief other than the enforcement of a money de- 
mand, the summons must be made returnable be- 
fore a judge of the superior court at chambers, 
or in term at a day specified in the summons, 
not less than ten days after the service of the 
summons and complaint upon the defendant; at 
which time the court, except for good cause 
shown, shall hear and determine the action, both 
as to law and fact. However, when an issue of 
fact is raised by the pleading, it is the duty of the 
court, upon the motion of either party, to con- 
tinue the action until the issue of fact can be de- 
cided by a jury at the next regular term of the 
court. (Rev., s. 824; Code, s. 623; 1871-2, c. 75, 
S$, SG. os C08.) 


Cross References.—As to jurisdiction of court in vacation 
or at term, see § 7-65. As to judgments rendered in vaca- 
tion, see § 1-218. As to service of summons generally, see 
section 1-89, and notes thereto. 

Demand and Refusal Necessary—A proceeding in 
mandamus may be made returnable before the judge at 
chambers, but it cannot be sustained without demand and 
refusal, or what is equivalent to a refusal. Alexander v. 
Commissioners, 67 N. C. 330. Horne v. Commissioners, 122 
NB, (Oh Lites rub, el Ry de weteile 

Hearing at Term or Chambers.—Tracing the origin of 
this and the preceding section, it was probably the in- 
tention of the law to provide for the hearing at term of 
cases which, upon the face, might require a jury trial, 
and those which might involve questions of law only, at 
chambers—with a saving provision that where issues of 
fact are raised and a jury trial demanded, the case might 
be transferred to the civil issue docket in order that these 
issues might be determined by a jury. Brown v. Board 
of (Com'rs, 222 Ne. C) 402; 23S. E. (2d) 315. See notes: to 
preceding section. 

“Necessity for Motion for Jury Trial—Where neither 
party move for a trial jury of an issue of fact raised by 
the pleadings under this section, the issue may be deter- 
mined by the court. Cannon vy. Wiscasset Mills Co., 195 
We @2195 126; 141 -S.2Es 344, 

Payment of Dividends—Remand for Proper Procedure.— 
When proceedings in mandamus have been instituted by 
stockholders of a private corporation to compel the dis- 
tribution of a surplus ascertained in accordance with the 
provisions of § 55-115, before the judge holding the terms 
of court of the district, and the judge has issued a man- 
damus to compel the payment of the dividends without 
evidence of the actual cash value of the assets or taking 
into his consideration a proper deduction for the deprecia- 
tion of the plant, the case will be remanded to him to 
be proceeded with according to law. Cannon v. Wiscassett 
Mills €o., 195 N. Cy 119, 141 S. E. 344. 

When There Are Issues of Fact.—If a case is before the 
judge at chambers, and there are issues of fact appearing 
upon the pleadings, the catise should not be dismissed, but 
should be transferred to term for trial before a jury, just 
as the clerk might so transfer it. For, it would be strange to 
dismiss an action already in the superior court because be- 
fore the clerk or the judge at chambers, and tell the plaintiff 
to come back into the same court at term before the same 
judge, and the same clerk, by service of another summons 
upon the same parties. Ewbank v. ‘Touraer, is4Nace. 77, 
80, 46 S. E. 508. 

Where Only Evidentiary Matters Raised.—When the answer 
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and affidavits of a railroad company in mandamus proceed- 
ings by a city to enforce its ordinance requiring the railroad 
to change from a grade crossing with its street to an under- 
pass, raises only evidentiary matters on the controlling is- 
sues, or as to the extent of the dangerous conditions requir- 
ing the change, no issues are raised requiring the interven- 
tion of the jury, and the judge before whom the proceedings 
are returnable will determine the matter. Durham v. South- 
ern. Rs Co., -185) Ne Cae240, 17, See. 17. 


Art. 41. Quo Warranto. 


§ 1-514. Writs of sci. fa. and quo warranto 
abolished.—The writs of scire facias and of quo 
warranto, and proceedings by information in the 
nature of quo warranto, are abolished; and the 
remedies obtainable in those forms may be ob- 
tained by civil actions under this article. (Rev., 
s. 826; Code, s. 603; C. C. P., s. 362; R. C, c. 26, 
ss. 5, 25; C. S. 869.) 


Quo Warranto—In General.—Although the proceeding by 
information in the nature of the writ of quo warranto has 
been abolished, the remedy to be pursued whenever the con- 
troversy is as to the validity of an election or the right to 
hold a public office, is by an action in the nature of a writ 
of quo warranto. It is not merely an action to redress the 
grievance of a private person who claims a right to the 
office, but the public has an interest in the question which 
the Legislature seems to have considered paramount to that 
of the private rights of the persons aggrieved: Hence, the 
requirement that such actions must be brought by the At- 
torney-General in the name of the people of the state, and 
upon his own information without the relation of a private 
person when the person aggrieved does not see proper to 
assert his right; and when the claimant does seek redress, 
he must be joined in the action, but still it must be brought 
by the Attorney-General in the name of the people. Such is 
the construction which has been given to these sections 
by numerous decisions of this court. Patterson v. Hubbs, 
65 N. C. 119; Hargrove v. Hunt, 73 N. C. 24; People v. 
Hilliard, 72 N. C. 169; People v. McKee, 68 N. C. 429; 
Brown v. Turner, 70 N. C. 93. Saunders v. Gatling, 81 N. 
Or 208 er a01e 

Same—Historical.—Questions as to the title and possession 
of offices at common law were determined by the writ of 
quo warranto, which was the appropriate remedy in such 
cases. It was originally a high prerogative writ issued out 
of chancery, and was used by the Crown of Great Britain 
unjustly and oppressively upon its subjects, until it was mod- 
ified and stripped of many of its harsher features by what 
were called the statutes quo warranto; and then, after the 
justices in eyre were displaced by the judges of the superior 
courts, it fell into disuse, and the information in nature of 
a writ of quo warranto obtained in its stead. ‘Ex Parte 
Daughtry, 28 N. C. 155; State v. Hardie, 23 N. C. 42. Saunders 
v. Gatling, 81 N. C. 298, 300. 

The writ of quo warranto was a common-law writ in 
the nature of a writ of right by the King against one who 
usurped or claimed franchises or liberties, to inquire by what 
right he claimed them, and the first process was summons. 
See Ames v. Kansas, 111 U. S. 449, 461, 4 S. Ct. 437, 28 
L. Ed. 482: 

The original common-law writ of quo warranto was a civil 
writ, at the suit of the crown, and not a criminal prosecu- 
tion. Id. 

Same—Action Still Called Quo Warranto.—Though for con- 
venience the action of quo warranto is still spoken of, it 
must be remembered that the action has been specifically 
abolished, and we have in fact only a civil action in which 
the subject matter is a trial of the title to an office. Cozart v. 
Fleming, 123 N. C. 547, 561, 31 S. E. 822. 

In this country the proceeding is conducted in the name of 
the state or of the people, according to the local form in 
indictments, and a departure from this form is a substantial 
and fatal defect. Territory v. Lockwood, 3 Wall. 236, 238, 18 
L. Ed. -47. 

The right of private relators to bring such actions was 
not restricted in England by requiring leave of the Crown 
officer until Statute 9 Anne, Chapter 20; ibid., Section 608. 
State v. Hall, 111 N. C. 369, 371, 16 S. E. 420, 

Scire Facias—In General.—Writs of scire facias consisted 
of two classes; the object of the first class was to remedy 
defects in or to continue an action; that of the second class 
to commence some proceeding. McDowell v. Asbury, 66 N. 
Cc. 444. 

Proceedings in the nature of a sci. fa. of the first class are 
almost indispensable in the administration of justice, and 
the object of this section was merely to abolish the name and 
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form of writs of this class and simplify the process into a 
notice or summons to show cause why further proceedings 
should not be had to provide further relief in matters where 
parties had had a day in court, etc., and not to affect 
the substance of the remedy. McDowell v. Asbury, 66 
N. C. 444. 

On such motion the judge may allow the defendant to make 
any defense which he could have availed himself of under 
the old scire facias proceeding. Id. 

Same—Continuation of Former Suit.—A scire facias on a 
judgment is not a new action, but is only issued as a con- 
tinuation of the former suit. Binford v. Alston, 15 N. C. 
351. McDowell v. Asbury, 66 N. C. 444, 447. 

Applied in Stephens v. Dowell, 208 N. C. 555, 181 S. E. 
629; Swaringen v. Poplin, 211 N. C. 700, 191 S. E. 746. 

Cited in Bouldin v. Davis, 197 N. C. 731, 150 S. KE. 507. 


§ 1-515. Action by attorney-general—An, ac- 
tion may be brought by the attorney-general in 
the name of the state, upon his own information 
or upon the complaint of a private party, against 
the parties offending, in the following cases: 

1. When a person usurps, intrudes into, or un- 
lawfully holds or exercises any public office, civil 
or military, or any franchise within this state, 
or any office in a corporation created by the au- 
thority of this state; or, 

2. When a public officer, civil or military, has 
done or suffered an act which, by law, makes a 
forfeiture of his office. 

3. When any person, natural or corporate, has 
or claims to have or hold any rights or franchises 
by reason of a grant or otherwise, in violation of 
the provisions of § 146-14. (Rev., s. 827; Code, s. 
607° Ci, B.'s. 36631911, ct. 105,.2015.C, ios 8700 


Cross References.—As to actions in the nature of quo war- 
ranto against corporations, by the attorney general, see 
section 55-126. As to actions by attorney general in the 
name of the state to vacate land grants, see section 146-69. 
As to discussion of doctrine of Hoke v. Henderson as over- 
ruled by Mial v. Ellington, see Editor’s Note under section 
128-1. 

In General.—This and the subsequent sections provide for 
the fullest relief to the rightful claimant, against an un- 
lawful intrusion, and thereby dispenses with the need of 
recourse to another process, unless those required to in- 
duct, still refuse to do so, after the motion of the intruder 
by the judgment of the court; and then they may be com- 
pelled to proceed in the discharge of their duties. As the 
statutory remedy is ample, so where it’ can be had and 
made effectual, it is the only mode of deciding the conflicting 
claims to office by an adjudication between the contesting 
parties. Ellison v. Raleigh, 89 N. C. 125, 130. 

In Dillon on Municipal Corporations sec. 680 it is stated 
that “The adjudged cases in this country agree that quo 
warranto, or an information or proceeding in the nature of 
a quo warranto, is the appropriate remedy, when not changed 
by charter or statute, for an usurpation of a municipal 
franchise, as well as for unauthorized usurpations and in- 
trusions into municipal offices’; and the author proceeds: 
“If another is commissioned and in actual discharge of the 
duties of the office, an adverse claimant to the office is not 
entitled to a mandamus, but must resort to quo warranto.” 
The wrongful occupant must, however, have entered under 
color of authority and not be a mere usurper, in the re- 
stricted sense of that term, to put the rightful claimant to 
the necessity of a resort to. this remedy. Ellison v. Raleigh, 
SOTIN. Co rl2b; 129; 

Who Can Be Complainant.—Actions of this character may 
be instituted 1n the name of the state on the relation of 
the Attorney-General or of any individual who is a citizen 
and taxpayer of the jurisdiction where the officer is to ex- 
ercise his duties and powers. State v. Taylor, 122 N. C. 141, 
29 S. E. 101; State v. Vann, 118 N. C. 3, 23 S. E. 932; State 
v. Hall, 111 N. C. 369, 371, 16 S. E. 420; Saunders v. Gatling, 
- Sie C. 298. Midgett v. Gray, 158 N. C. 133, 135, 73 S. 

Relator Need Not Allege Title—In a quo warranto brought 
by a citizen, qualified voter'and taxpayer of a municipal cor- 
poration, upon leave of the Attorney-General, to try the 
title of an officer, the chief of police of said corporation, it 
is not necessary to allege that the relator is entitled to the 
office or has any interest therein. State vy. Hall, 111 N. C. 
369, 16 SE. 420. 


But the action is none the less personal as to the parties 
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claiming the office, the issue between them being the right 
to the same. Rhodes v. Love, 153 N. C. 468, 470, 69 S. E. 
436; Ellison v. Raleigh, 89 N. C. 125, 129. 

Interpleader by Judgment Creditor—Under sections 1-69 
and 1-73, a court has power to allow a judgment creditor of 
a corporation to interplead to an action in the nature of a 
quo warranto brought by the Attorney-General to annul 
and vacate the charter of the corporation. State v. Simonton, 
yb ann ae, Gea en 

Determining Title to Public Office-—Quo Warranto is the 
remedy in England and this country by which the title to 
an office can be established by judicial determination. It 
is the only appropriate and efficacious remedy, sanctioned by 
an overwhelming current of authority both in this state and 
in England. High on Ex. Leg. Rem., Secs. 49, 53 and 
77; Ix Parte Daughtry, 28 N. C. 155; State v. Hardie, 23 
N. C. 42. Saunders v. Gatling, 81 N. C. 298, 300. 

Determining Title to Public Office.—One of the chief pur- 
poses of quo warranto or an information in the nature of 
quo warranto is to try the title to an office. This is the 
method prescribed for settling a controversy between rival 
claimants when one is in possession of the office under a 
claim of right and in the exercise of official functions or the 
performance of official duties; and the jurisdiction of the 
Superior Court in this behalf has never been’ abdicated in 
favor of the board of county canvassers or other officers of 
an election. Swaringen v. Poplin, 211 N. C. 700, 702, 191 
S. E. 746, citing Harkrader v. Lawrence, 190 N. C. 441, 130 
Syed Omnia 

gee ae Two Offices.—A citizen and tax-payer of 
a county is entitled to bring an action in the nature of quo 
warranto to try the right of a person to hold two offices in 
such county at the same time. State v. Thompson, 122 N. 
C. 493, 29 S. E. 720; State v. Vann, 118 N. C. 3, 23 S. E. 932; 
State v. Hall, 111 N. C. 369, 16S. E. 420. 

Same—Allegation of Illegality—Usually in such actions 
there is an allegation that the defendant has usurped and 
is illegally exercising the duties of the office, but section 
1-521 does not require such averment. Cozart v. Fleming, 
TOSSING C47, Ol pole os by O22. 


Same—Mandamus and Injunction Improper.—It is not per- 
missible to try the title to an office by injunction, nor by 
mandamus—a civil action in the nature of quo warranto, is 
the appropriate remedy, to be tried before a. judge and jury. 
Cozart v. Fleming, 123 N. C. 547, 548, 31 S. E. 822; 
Ellison v. Raleigh, 89 N. C. 125, 131; Lyon v. Board, 120 N. 
eee 22 coe ly.) 929: 


In High on Extraordinary Remedies, it is said that “In 
cases where relief has been sought to determine disputed 
questions of title to and possession of public offices, the courts 
have almost uniformly refused to lend their aid by manda- 
mus, since the remedy by information in the nature of a quo 
warranto is justly regarded as the most appropriate and ef- 
ficacious remedy for testing the title to the office.’ Lyon 
v. Board, 120 N. C. 237, 249, 26 S. E. 929. 


The title to a public office in dispute between two rival 
claimants must be determined by an action in the nature of 
quo warranto, especially when the defendant is in possession 
of the office under a claim of right in him to hold it and ex- 
ercise its function or perform its duties; and a mandamus to 
compel the surrender of the books and papers will not lie 
until the claimant has established the disputed title. Rogers 
vy. Powell, 174 N. C. 388, 389, 93 S. E. 917, Burke v. Com- 
missioners, 148 N. C. 46, 61 S. E. 609. 


Same—Examples.—Where the board of county canvassers 
illegally determined that one who had been elected to the 
office of register of deeds was not so elected, and that his op- 
ponent had been, but the latter failed to qualify and enter 
upon the duties of the office, whereupon the board of county 
commissioners declared the office vacant and appointed a 
third party: Held, that this could not in any wise affect the 
right of the duly elected officer to have the action of the 
board of canvassers revised by the courts in an action under 
this section. State v. Calvert, 98 N. C. 580, 4S. FE. 127. 

An action against a judge of probate to vacate his office is 
properly brought by the attorney general under this section. 
Patterson v. Hubbs, 65 N. C. 119; People v. Heaton, 77 N. 
C15; 

Contested Seat in General Assembly.—The Constitution of 
our state withdraws from the consideration of our courts the 
question of title involved in a contest for a seat in the Gen- 
eral Assembly, and an action in quo warranto will not lie 
under this section. State v. Pharr, 179 N. C. 699, 103 S. E. 8 


What Is a Public Officer—An officer, such as properly to 
come within the legitimate scope of a quo warranto informa- 
tion, may be defined, says a recent author, “as a public 
position to which a portion of the sovereignty of the county, 
either legislative, executive or judicial, attaches for the 
time being, and which is exercised for the benefit of the 
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public.” High Ex. Leg. Rem., 
man, 86 N. C. 236, 239. 

It is manifest, that the act has reference to such usurping 
occupants as are exercising public functions or conferred 
franchises wrongfully, and is confined to an office which, as 
is said in Nichols v. McKee, 68 N. C. 429, “is a part of the 
government and part of the state policy,’ and to an officer 
“who takes part in the government.” Eliason v. Coleman, 
86 N. C. 236, 239. 

The true test of a public office is, that it is parcel of the 
administration of government, civil or military, or is itself 
created directly by the law-making power; and an informa- 
tion in the nature of a quo warranto only will lie to recover 
the same. Eliason v. Coleman, 86 N. C. 236. 

Same—Examples.—It has often been a matter of contro- 
versy what shall be said to be a public office. It has, how- 
ever, long since been decided that a town clerk, recorder, and 
clerk of the peace, a constable, and even a sexton, a parish 
clerk, and clerk of the city works, were officers of such a 
public character as to come within the rule. Rhodes v. 
Love, 153 N. C. 468, 473, 69 S. E. 436. 

The office of chief of police is such an office that an action 
in the nature of a quo warranto may be brought to try 
the title to it;| State. v1 Halle Tile N, €; 369, 16 S. E: 420. 

It is held in Eliason v. Coleman, 86 N. C. 236, that this 
section did not authorize a quo warranto as to the office of 
chief engineer in a quasi private corporation, namely, the 
Western North Carolina R. R. Co. State v. Hall, 111 N. C. 
369; S72) 1625.0 420; 

The selling of liquor is not an office so that the defendant’s 
right to it shall be tested by an action in the nature of a 
quo warranto under this section. Hargett v. Bell, 134 N. C. 
394, 396, 46 S. E. 749. 

To Determine Validity of Election.—A civil action in the 
nature of a writ of quo warranto is the appropriate remedy to 
test the validity of an election of the right to a public of- 
fice. Such action must be brought in the name of the people 
of the state by the attorney-general on the relation of the 
party aggrieved. Saunders v. Gatling, 81 N. C. 298; Davis 
v. Moss, 81 N. C. 303. 

Same—Tabulation Prima Facie Correct.—A tabulation of 
the result of an election by the clerk, in the manner required 
by law is prima facie correct, and can only be questioned in 
an action in the nature of a quo warranto proceeding. 
Cozart v. Fleming, 123 N. C. 547, 548. 31 S. E. 822, citing 
Swain v. McRae, 80 N. C. 111; Gatling v. Boone, 98 N. C. 
5735, 3) oa Bye) 892. 

Same—Proper Certificate Ordinarily Conclusive.—“‘The cer- 
tificate of election of an officer, or his commission coming 
from the proper source, is prima facie evidence in favor of 
the holder, and in every proceeding except a direct one to 
try the title of such holder it is conclusive; but in quo 
warranto the court will go behind the certificate or commis- 
sion, and inquire into the validity of the election or appoint- 
ment and decide the legal rights of the parties upon full 
investigation of the facts.’? Dillon’s Work on Municipal Cor- 
porations, Vol. 2, at sec, 892. Lyon v. Board, 120 N. C. 
237, 250, 26 S. EF. 929. 

Same—Ballot Boxes Brought into Courts.—In Broughton 
v. Young, 119 N. C. 915, 27 S. E. 277, it was held that the 
preservation of the ballots is required that they may be kept 
as evidence to certify or correct the election returns when 
impeached, and that on a quo warranto the ballot boxes 
might be brought into court and the recount made in the 
presence of the court and jury. Cozart v. Fleming, 123 N. 
CSA amore Ol aa Ey 822, 

The facts found by the referee as to the result of an elec- 
tion in proceeding in the nature of a quo warranto, and ap- 
proved by the trial judge, are not subject to review on ap- 
peal when supported by competent evidence. State v. Jack- 
BOfte ots  695,, 110 9,5. 593; 

The question of fraud in the returns of the county board 
of canvassers as to those voting in an election, in proceed- 
ings in the nature of a quo warranto, to determine the rights 
of contestants for a public office, is eliminated on appeal, 
when the report of the referee, approved by the trial judge, 
finds the absence of fraud, upon competent evidence. State 
Vaesackson, 183 N:. ©. 695, 110 S, BH. 593. 

Quo Warranto Is Not Proper Remedy to Test Validity of 
Tax.—Quo warranto is the sole remedy to test the validity 
of an election to public office, but not to test the validity 
of a tax even though it is levied under the authority of a 
popular election. Barbee v. Board of Com’rs, 210 N. C. 
Pits etkS oe) E3142 

Applied in State v. Holmes, 207 N. C. 293, 176 S. E. 746. 

Cited in Bouldin v. Davis, 197 N. C. 731, 150 S. E. 507. 


§ 1-516. Action by private person with leave, 
—When application is made to the attorney-gen- 
eral by a private relator to bring such an action, 


sec, 620. Eliason v. Cole- 
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he shall grant leave that it may be brought in 
the name of the state, upon the relation of such 
applicant, upon the applicant tendering to the at- 
torney-general satisfactory security to indemnify 
the state against all costs and expenses which 
may accrue in consequence of the action. (Rev., 
s. 828; Code, s. 608; 1874-5, c. 76; 1881, c. 330; C. 
S87 io) 


As to mandatory dissolution of a corporation at the in- 
stance of private persons, see section 55-124. 

Section Constitutional.—This section allowing the prosecu- 
tion of an action in the name of the state to assert the right 
of a citizen to a public office is not, for that reason, un- 
constitutional. McCall v. Webb, 135 N. C. 356, 47 S. E. 802. 

Security Must Be Given.—The section clearly provides 
that before an action may be instituted or maintained on 
the relation of a private citizen, such leave shall be ob- 
tained and that satisfactory security must be furnished, in- 
demnifying the State against all costs and expenses which 
may accrue in consequence of bringing the action. Midgett 
Vamaraveminom@NesGe 130; 135,73 co. Haus ols 

Interest of Public Is Paramount.—In proceedings under 
this and § 1-514 to try title to a public office the interest of 
the public is involved and is paramount to the rights of 
the relator, and the consent of the attorney-general, the fil- 
ing of the bond, etc., as required by this section, is a pre- 
requisite to the right of the relator to maintain the action. 
Cooper v. Crisco, 201 N. C. 739, 740, 161 S. E. 310. 

Permission Essential—The right to proceed by an action 
in the nature of a quo warranto information is not guaran- 
teed to every citizen, and can only be prosecuted by leave 
of the Attorney-General. [Ellison v. Raleigh, 89 N. C. 
aZ2bseetoe- 

Same—Second Suit after Voluntary Nonsuit.——Common- 
law procedure by quo warranto, and proceedings by infor- 
mation in the nature thereof have been abolished by § 1-514 
and the remedy in such matters is under the provisions of 
this section and where the relator has complied with these 
conditions and takes a voluntary nonsuit and within a year 
brings another action upon the same subject-matter against 
the same respondent, but fails to obtain permission to bring 
the second action or to file bond therefor until the day be- 
fore judgment is signed, his delay is fatal and the action 
is properly dismissed, it being necessary that the provisions 
of the section be again complied with before the bringing 
of the second action. Cooper v. Crisco, 201 N. C. 739, 161 
Ske TES aE 

Same—Effect of Section 1-518.—This view that leave is es- 
sential is strengthened by the subsequent section 1-518, which 
provided that even after leave is given and action com- 
menced, the same may, under certain conditions be with- 
drawn and, on certificate to that effect being properly filed, 
the judge shall, on motion, dismiss the action. Midgett v. 
eraveniss IN. Cs 133. 1355 78) oomlse vol 

May Be Given After Commencement of Suit.—The court 
has held in State v. Withers, 121 N. C. 376, 28 S. E. 522, that 
it is not absolutely essential that the leave should be had be- 
fore the suit is commenced, provided it is obtained afterwards 
and supplied, but it must always be made to appear, pending 
the proceedings, that the leave of the Attorney-General has 
been given to prosecute the action. Midgett v. Gray, 158 
Nun ia36 155573 9. 1H. 791. 

Upon Failure to Show Leave Action Dismissed.—It ap- 
pearing that, by inadvertance, the record in this action of 
quo warranto to try the title of office did not show that 
permission of the Attorney-General was given according to 
the requirements of this section, it is held that proof of such 
permission given anterior to the commencement of the action 
may be offered upon the new trial awarded, and upon fail- 
ure thereof the action may be dismissed. State v. Gray, 159 
N. C. 443, 74 S. E. 1050. 

Applied in State v. Holmes, 207 N. C. 293, 176 S. E. 746. 

Cited in Bouldin v. Davis, 197 N. C. 731, 150 S. E. 507; 
Barbee v. Board of Com’rs, 210 N. C. 717, 188 S. E. 314. 


§ 1-517. Solvent sureties required.—The at- 
torney-general, before granting leave to a private 
relator to bring a suit to try the title to an office, 
miay require two sureties to the bond required 
by law to be filed to indemnify the state against 
costs and expenses, and require such sureties 
to justify, and may require such proof and 
evidence of the solvency of the sureties as is 
satisfactory to him. (Rev., s. 829; 1901, c. 595, s. 
2; C. .S. 872.) 


CH. 1. CIVIL PROCEDURE—PARTICULAR CASES 


§ 1-522 


§ 1-518. Leave withdrawn and action dis- 
missed for insufficient bond.—When the attorney- 
general has granted leave to a privete relator to 
bring an action in the name of the state to try 
the title to an office, and it afterwards is shown 
to the satisfaction of the attorney-general that 
the bond filed by the private relator is insuffi- 
cient, or that the sureties are insolvent, the at- 
torney-general may recall and revoke such leave, 
and upon a Certificate of the withdrawal and 
revocation by the attorney-general to the clerk of 
the court of the county where the action is pend- 
ing, it is the duty of the presiding judge, upon 
motion of the defendant, to dismiss the action. 
(Rey., s7'830; 1891 c. 595: Cl So. sie) 


§ 1-519. Arrest and bail of defendant usurping 
office—When action is brought against a person 
for usurping an office, the attorney-general, in 
addition to the statement of the cause of action, 
may set forth in the complaint the name of 
the person rightfully entitled to the office, with 
a statement of his right thereto; and in such case, 
upon proof by affidavit that the defendant has re- 
ceived fees or emoluments belonging to and by 
means of his usurpation of the office, an order 
shall be granted by a judge of the superior court 
for the arrest of the defendant, and holding him 
to bail; and thereupon he shall be arrested and 
held to bail in the same manner, and with the 
same effect, and subject to the same rights and li- 
abilities, as in other civil actions where the defend- 
ant is subject to arrest. (Rev., s. 831; Code, s. 
609°° Co Cy Ps. 369° 168350. 102-"C totus.) 

Cross Reference.—As to arrest in civil actions, see §§$ 1-409 
to 1-439. 

§ 1-520. Several claims tried in one action.— 
Where several persons claim to be entitled to the 
same office or franchise, one action may be 
brought against all of them, in order to try their 
respective rights to the office or franchise. (Rev., 
s.1832%. Code, s.16145C..C. Wess. of4 0. Sao. 


§ 1-521. Trials expedited.—All actions to try the 
title or right to any state, county or municipal 
office stand for trial at the return term of the sum- 
mons, if a copy of the complaint was served with 
the summons at least thirty days before the return 
day thereof; and it is the duty of the judges to ex- 
pedite the trial of these actions, and to give 
them precedence over all others, civil or criminal. 
It is unlawful to appropriate any public funds to 
the payment of counsel fees in any such action. 
(Rev., s. 833; Code, s. 616; 1901, c. 42; 1874-5, c. 
173; C. S. 876.) 


§ 1-522. Time for bringing action.—All actions 
brought by a private relator, upon the leave of the 
attorney-general, to try the title to an office must 
be brought, and a copy of the complaint served on 
the defendant, within ninety days after his induc- 
tion into the office to which the title is to be tried; 
and when it appears from the papers in the cause, 
or is otherwise shown to the satisfaction of the 


-court, that the summons and complaint have not 


been served within ninety days, it is the duty of 
the judge upon motion of defendant to dismiss the 
action at any time before the trial, at the cost of 
the plaintiff. (Rev., s. 834; 1901, c. 519; 1903, c. 
55630 up Sere) 

When Section Does Not Apply.—This provision requiring 


[ 380 ] 


§ 1-523 


a private relator, upon leave of the attorney general, to 
bring his action within ninety days after the induction of 
the defendant into the contested office, does not apply where 
the alleged intruder has occupied the office more than ninety 
days before the plaintiff's cause of action accrued, or where 
it is impossible under the circumstances to give the re- 
quired notice. Rhodes v. Love, 153 N. C. 468, 69 S. E. 436. 


§ 1-523. Defendant’s undertaking before answer. 
—Before the defendant may answer or demur to 
the complaint he must execute and file in the su- 
perior court clerk’s office of the county wherein the 
suit is pending, an undertaking, with good and 
sufficient surety, in the sum of two hundred dol- 
lars, which may be increased from time to time in 
the discretion of the judge, to be void upon condi- 
tion that the defendant pays to the plaintiff all 
such costs and damages, including damages for the 
loss of such fees and emoluments as may or 
ought to have come into the hands of the defend- 
ant, as the plaintiff may recover. (Rev., s. 835; 
1895, c. 105;°C. SP 878.) 


§ 1-524. Possession of office not disturbed pend- 
ing trial—In any civil action pending in any of 
the courts of this state in which the title to an 
office is involved, the defendant being in the pos- 
session of the office and discharging the duties 
thereof shall continue therein pending the action, 
and no judge shall make a restraining order in- 
terfering with or enjoining such officer in the 
premises. The officer shall, notwithstanding any 
such order, continue to exercise the duties of the 
office pending the litigation, and receive the 
emoluments thereof. (Rev., s. 836; 1899, c. 33; 
aoe 879.) 


Purpose of the Section.—An injunction to prevent the ex- 
ercise of a public office would produce general inconveni- 
ence; for instance, an injunction against one who it is al- 
leged has usurped the office of the clerk of a court, forbid- 
ding him to discharge the duties of the office, would stop all 
judicial proceedings and the public would be made to suffer 
by this mode of contesting the right to the office and to the 
fees and emoluments. Hence, in this and the like cases, the 
appropriate remedy is by an action in the nature of a quo 
warranto, not an injunction. Patterson v.. Hubbs, 65 N. C. 
oS eat. 

Title Should Be Determined First.—Individuals claiming 
to comprise the board of trustees of a school district de 
jure may not enjoin those in possession under a colorable 
claim of right as such board frgm the performance of their 
duties as such, and require the defendants to turn over to 
them the school buildings, etc., and thus determine collater- 
ally the question of title, nor would remedy by injunction 
be permitted in quo warranto proceedings, where the title 
to office is directly involved, but the parties should first try 
out the question of title in an action brought directly for 
the purpose. Rogers v. Powell, 174 N. C. 388, 93 S. E. 917. 

Stated in Osborne v. Canton, 219 N. C, 139, 13 S. E. (2d) 
265. 


§ 1-525. Judgment by default and inquiry on 
failure of defendant to give bond.—At any time 
after a duly verified complaint is filed alleging facts 
sufficient to entitle plaintiff to the office, whether 
this complaint is filed at the beginning of the ac- 
tion or later, the plaintiff may, upon ten days no- 
tice to the defendant or his attorney of record, 
move before the judge resident in or riding the 
district, at chambers, to require the defendant to 
give the undertaking specified in § 1-523. It is 
the duty of the judge to require the defendant to 
give the undertaking within ten days, and if it 
is not so given, the judge shall render judgment 
in favor of plaintiff and against defendant for the 
recovery of the office and the costs, and a judg- 
ment by default and inquiry to be executed at a 
term for damages, including loss of fees and 
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salary. Upon the filing of the judgment for the 
recovery of such office with the clerk, it is his duty 
to issue and the sheriff’s duty to serve the neces- 
sary process to put the plaintiff into possession of 
the office. If the defendant shall give the undertak- 
ing, the court, if judgment is rendered for plaintiff, 
shall render judgment against the defendant and 
his sureties for costs and damages, including loss 
of fees and salary. Nothing herein prevents the 
judge’s extending, for cause, the time in which to 
give the undertaking. (Rev., s. 837; 1899, c. 49; 
1895, c, 105, 5, 2. Cc, po: 280.) 

As to effect of this section on an independent suit for dam- 
ages, see editor’s note under section 1-530. 

§ 1-526. Service of summons and complaint.— 
The service of the summons and complaint as here- 
inbefore provided may be made by leaving a copy 
at the last residence or business office of the de- 
fendant or defendants, and service so made shall 
be deemed a legal service. (Rev., s. 838; 1899, c. 
136.0 sS28815) 


If the copy of summons left at defendant’s residence be 
not essentially a true copy of the original, then it would 
be insufficient under the statute, for only by virtue of this 
section, is substituted service allowable in this way. Mc- 
Leod v. Pearson, 208 N. C. 539, 540, 181 S. E. 753. 

If the copy of summons left at defendant’s residence be 
a true copy of the original, but was neither signed by the 
clerk nor under seal, it is fatally defective. Id. 

§ 1-527. Judgment in such actions.—In every 
such case judgment shall be rendered upon the 
right of the defendant, and also upon the right of 
the party alleged to be entitled, or only upon the 
right of the defendant, as justice requires. When 
the defendant, whether a natural person or corpo- 
ration, against whom the action has been brought, 
is adjudged guilty of usurping or intruding into, 
or unlawfully holding or exercising any Office, 
franchise or privilege, judgment shall be rendered 
that the defendant be excluded from such office, 
franchise or privilege, and also that the plaintiff 
recover costs against him. The court may also, 
in its discretion, fine the defendant a sum not ex- 
ceeding two thousand dollars. (Rev., ss. 839, 840; 
Codeacescl0.e6)o0n, Cy. €.953.C..C.P.,iss. 270, 
375; Const., Art. IX, s..5; C. S. 882.) 


Discretion of Court as to Fine.—Where the defendant went 
into office under the authority of an unconstitutional ap- 
pointment by the general assembly, the court presumed that 
there was no criminal intent and did not impose the fine. 
Nichols v. McKee, 68 N. C. 429, 440. 


§ 1-528. Mandamus to aid relator.—In any civil 
action brought to try the title or right to hold any 
office, when the judgment of the court is in favor 
of the relator in the action, it is the duty of the 
court to issue a writ of mandamus or such other 
process as is necessary and proper to carry the 
judgment into effect, and to induct the party en- 
titled into office. (Rev., s. 841; 1885, c. 406, s. 1; 
C. S$. 883.) 


As to mandamus in general, see sections 1-511 to 1-513. 


§ 1-529. Appeal; bonds of parties——No appeal 
by the defendant to the supreme court from the 
judgment of the superior court in such action shall 
stay the execution of the judgment, unless a justi- 
fied undertaking is executed on the part of the 
appellant by one or more sureties, in a sum to be 
fixed by the court, conditioned that the appellant 
will pay to the party entitled to the same the sal- 
ary, fees, emoluments and all moneys whatsoever 
received by the appellant by virtue or under color 
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of the office. In no event shall the judgment be 
executed pending appeal, unless a justified under- 
taking is executed on the part of the appellee by 
one or more persons in a sum to be fixed by the 
court, conditioned that the appellee will pay to 
the party entitled to the same the salary, fees, 
emoluments and all moneys whatsoever received 
by the appellee by virtue or under color of 
office during his occupancy thereof. (Rev., s. 842; 
1885, c. 406, s. 2; C. S. 884.) 


§ 1-530. Relator inducted into office; duty.— 
If the judgment is rendered in favor of the per- 
son alleged to be entitled, he shall be entitled, 
after taking the oath of office and executing 
such official bond as may be required by law, 
to take upon himself the execution of the office. 
It is his duty, immediately thereafter, to demand 
of the defendant in the action all the books and 
papers in his custody, or within his power, be- 
longing to the office from which he has been ex- 
cluded. (Rev., ss. 843, 844; Code, ss. 611, 613; Cc 
C. P., ss. 371, 37387 GC. 9. 885.) 


Editor’s Note.—It was held, under this section, that com- 
pensation in damages for the loss of the fees and emolu- 
ments of the office could be recovered from the intruder who 
had received the same, in an action brought after the rendi- 
tion of the judgment for money had and received to the re- 
lator’s use. Swain v. McRae, 80 N. C. 111; State v. Jones, 
80 N. C. 127; State v. Tate, 70 N. C. 161. 

In McCall v. Webb, 135 N. C. 356, 47 S, E. 802, the ques- 
tion as to the recovery of damages in an independent action 
again came up and the court discussed the effect of sec- 
tion 1-525 as amended in 1895 and 1899. The court said: 
these amendments in regard to the method of recovering 
damages in such cases do not provide for a cumulative rem- 
edy, but it was intended by them to substitute the remedy 
by inquiry in the action brought to recover the office for 
the former remedy by separate action on the undertaking, 
which was given by section 613 of The Code; and besides 
the amendments are inconsistent with the provisions of sec- 
tion 1-233, and the lattcr is therefore repealed by them. 
McCall v. Webb, 135 N. C. 356, 364, 47 S. E. 802. See also 
Morganton Graded School v. McDowell, 157 N. Ce pol6.n 72 
S. E. 1083. 

Person Entitled Has Property.—A person who is rightfully 
entitled to an office, although not in the actual possession 
thereof, has a property therein, and may maintain an ac- 
tion for money had and received against a mere intruder 
who may perform the duties of such office for a time and 
receive the fees arising therefrom; and such intruder can- 
not retain any part of the fees as a compensation for his 
labor. State v. Tate, 70 N. C. 161; Osborne v. Canton, 219 
NeG. 130319. 08).( (2d). 265. 

Oath and Bond.—Where defendant alleges that he re- 
fused to surrender the office because he was entitled 
thereto, his motion to amend his answer to allege, as a fur- 
ther reason for refusal, that the relator had not filed bond 
or taken the oath of office, is propertly denied, since such 
further allegations do not constitute a defense, the filing of 
bond and the taking of oath not being required of relator 
when defendant refuses to surrender the office on the ground 
that he is the de jure officer, because in such circumstances 
such action would be a vain thing which the law does not 
require, and it being expressly provided by this section, 
that if judgment is rendered in favor of the relator he shall 
be entitled to take over the office after taking oath and 
executing the official bond, and the fact that the motion is 
made after defendant has surrendered the office and the re- 
lator has filed bond and taken the oath, does not alter this 
result, the defense not being germane on the question of 
the right to the emoluments of the office between the time 
of relator’s election and his actual induction into office. Os- 
borne v. Canton, 219 N. C. 139, 13 S. E. (2d) 265. 

Court Can Enforce Demand for Documents.—When the re- 
lator has taken office and made the demand for the books 
and papers belonging to the office, the court can issue any 
appropriate process to enforce compliance with such de- 
mand by a refractory or contumacious defendant. Rhodes 
v. Love, 153 N. C. 468, 474, 69 S. E. 436. 

Complying with Induction Requirements Not Prerequi- 
site to Action to Try Title.—It is the intention of the law- 
making power that one who is rightfully entitled to an 
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office which another wrongfully claims and withholds ‘shall 
not be required, as a condition precedent to an action to try 
title to that office, to do the vain thing of going through 
the formality of complying with the requirements for induc- 
tion into the office. Osborne v. Canton, 219 N. C. 139, 13 
Si. (2d) 265. 


§ 1-531. Refusal to surrender official papers mis- 
demeanor.—If a person against whom a judgment 
has been rendered in an action brought to recover 
a public office shall fail or refuse to turn over, on 
demand, to the person adjudged to be entitled to 
such office, all papers, documents and books be- 
longing to such office, he shall be guilty of a mis- 
demeanor, “(Rev s.038601 Codepcmole: CG. Cr b> 
S7OsC.' Se Ssp-) 


§ 1-532. Action to recover property forfeited to 
state—When any property, real or personal, is 
forfeited to the state, or to any officer for its use, 
an action for the recovery of such property, alleg- 
ing the grounds of_the forfeiture, may be brought 
by the proper officer in any superior court. (Rev., 
s0845 Codemg 6215 °C CAB rsrasr;*Ce Srs37) 


Art. 42. Waste. 


§ 1-533. Remedy and judgment.—Wrongs, re- 
mediable by the old action of waste, are subjects 
of action as other wrongs; and the judgment may 
be for damages, forfeiture of the estate of the 
party offending, and eviction from the premises. 
(Rey's; 633" Code, s) 624; C. Cl bare cso ts 
888.) 


Editor’s Note.—In England the clearing of land by a life- 
tenant was waste. In Shine v. Wilcox, 21 N. C. 631 the 
court says ‘‘While our ancestors brought over to this country 
the principles of common law, these were nevertheless ac- 
commodated to their new condition. It would have been 
absurd to hold that the clearing of the forest, so as to fit it 
for the habitation and use of man, was waste.” And in 
King v. Miller, 99 N. C. 583, 6 S. E. 660, the court says 
‘‘While in its essential elements waste is the same in this 
country and in England.... yet in respect to acts which 
constitute waste, the rule that governs in a new and un- 
opened land covered largely with primeval growth must be 
different.”” Sherrill v. Connor, 107 N. C. 630, 12 S. E. 588. 

Definition.—Waste is a spoiling or destroying of the es- 
tate, with respect to buildings, wood or soil, to the lasting 
injury of the inheritance; but the acts done or permitted 
which constitute such injury differ according to the condition 
are country. Sherrill v. Connor, 107 N. C. 630, 12 S. E. 

Nature of Action.—An action for wrongs in the nature of 
waste is not necessarily an action ‘‘for penalties,’ or ‘‘for 
damages merely vindictive’; on the contrary, the action is 
generally used to recover actual and substantial damages. 
And that an action survives when such is its purpose, either 
to or against the personal representative, is well established. 
Butner v. Keelhn, 51 N. C, 60; Rippey v. Miller, 33 N. C. 
247; Collier v. Arrington, 61 N. C. 356; Peebles v. N. C. R. 
Co., 63 N. C. 238; Shuler v. Millsaps, 71 N. C. 297, Shields 
v. Lawrence, 72 N. C. 43, 44. 

Discretion of Jury.—It must be left, in large measure, to 
the discretion of the jury to say whether the destruction 
of timber, or giving up a cultivated field and permitting 
bushes to grow and take possession of it, in the light of 
the evidence in the case, has proved a lasting injury to the 
inheritance. Sherrill v. Connor, 107 N. C. 630, 633, 12 S. 
KB. 588. King v. Miller, 99 N. C. 583, 6 S. E. 660. 

To Determine Liability—In ascertaining whether a given 
act or omission falls within the rule, and subjects the tenant 
to liability, the condition of the land when dower was as- 
signed should be compared with its state during the period 
for which damage is claimed. Sherrill v. Connor, 107 N. C 
630, 634, 12 S. E. 588. j 

Cited in Batten v. 
460, 154 S. E. 748. 


§ 1-534. For and against whom action lies.—In 
all cases of waste, an action lies in the superior 
court at the instance of him in whom the right is, 
against all persons committing the waste, as well 


Corporation Commission, 199 N. C. 
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tenant for term of life as tenant for term of years 
and guardians. (Rev., s. 854; Code, s. 625; R. C., 
Sms pemtLen. bllaccr 237 Gur dweal, ca ae 20 
Bows 1) ot. eis fren. Vy ct. 6; Cr S) 889.) 


No Action Unless Plaintiff Has Estate.—The writ of waste 
is founded upon principles, peculiar to itself, and more es- 
pecially dependent upon a privy between the reversioner 
and tenant. No one shall have the action of waste, unless 
he hath the immediate estate of inheritance; and between the 
heir of the reversioner and the tenant, who commits waste, 
there is no privy, the waste being committed in the life- 
time of the reversioner. Browne v. Blick, 7 N. C. 511. 

Contingent Remainderman Cannot Sue.—A contingent re- 
inainderman can not sue for waste, but, for the protection 
of his right, he must resort to equity for the protection of 
his interest. Richardson v. Richardson, 152 N. C. 705, 68 
See Zi evathnam vi Lamber Con slsooNa cc. 8, 51S, Ee 780. 
Gordon v. Lowther, 75 N. C. 193. 

No Application to Judgment Creditor. — The judgment 
creditor is in no sense like a remainderman or reversioner. 
He cannot bring “the old action of waste,’ as it was at 
common law, nor is he embraced in any one of the classes 
“for and against whom an action of waste lies’? under this 
section. Jones v. Britton, 102 N. C. 166, 173, 9 S. E. 554. 

Right To Restrain Included.—The right to sue for waste 
includes the right to restrain its commission.. Morrison v. 
Morrison, 122 N. C. 598, 599, 29 S. E. 901; Hinson v. Hinson, 
PBN GG. 400 er oy 80. 

Holder of a Vested Estate for Life.—In the case of Gordon 
v. Lowther, 75 N. C. 193, the court said, in effect, that while 
persons holding a vested estate for life, coupled with con- 
tingent interest, are not liable in an action for waste, they 
and their tenants may be restrained from further despoiling 
and injuring the inheritance, where it appears that they have 
been removing from the land timber trees not cut down in 
the course of prudent husbandry. That case was cited with 
approval in the later case of Jones v. Britton, 102 N. C. 166, 
9 S. EB. 554; Farabow v. Green, 108 N. C. 339, 343, 12 S. E. 
1003. 

Conflicting Evidence as to Title—In an action of trespass 
and damages for the unlawful cutting and removing of tim- 
ber upon the plaintiff’s lands, there was evidence of the 
plaintiff’s and defendant’s chain of title from a common source, 
and that one of the deeds under which the defendant claims 
was only of a life estate, but that through inadvertence or 
mutual mistake this should have conveyed the fee. The de- 
fendant was in possession and claimed title by adverse pos- 
session under color of this deed. It was held that the defend- 
ant’s motion as of nonsuit under the conflicting evidence 
was improperly allowed upon the principle that if a life es- 
tate were outstanding, his possession, during its continu- 
ance, would not be adverse to the plaintiff; and the action 
should be retained under the provisions of this section. It 
was held further, that while the evidence in this case as to 
location of the land was meager it was sufficient. Howell v. 
Shaw, 183 N. C. 460, 112 S. E. 38. 


§ 1-535. Tenant in possession liable—Where a 
tenant for life or years grants his estate to an- 
other, and still continues in the possession of the 
lands, tenements, or hereditaments, an action lies 
against the said tenant for life or years. (Rev., s. 
Shp Code: sbeo nce Ge116, 8 23.111 Hen 
Gn.6-7. 5.590.) 


§ 1-536. Action by tenant against cotenant.— 
Where a joint tenant or a tenant in common com- 
mits waste, an action lies against him at the in- 
stance of his cotenant or joint tenant. (Rev., s. 
She wode, s, 627; Ro Cy c. 116,.s/.47°13-Hdwil 
Coes. S01.) 


Section Changes the Common Law Rule.—One of the set- 
tled rules at common law in England, was that one tenant 
in common could not sue his co-tenant, except for partition, 
and our Legislature, feeling the practical difficulties at an 
early date, enacted that one tenant in common might main- 
tain an action for waste against his co-tenant or joint tenant. 
Morrison v. Morrison, 122 N. C. 598, 599, 29 S. E. 901. And 
the tenant can also restrain his co-tenant from the commis- 
sion of waste. Id. 

Cutting Trees.—Under this section, one tenant in com- 
mon may sue his co-tenant for waste for cutting down trees 
to be sold as cross ties and hauled off the land. Hinson v. 
Hinson, 120 N. C. 400, 27 S. E. 80. 

Applied in Daniel v. Tallassee Power Co., 204 N. C. 274, 
168 S. E. 217. : 
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§ 1-537. Action by heirs.—Every heir may bring 
action for waste committed on lands, tenements, 
or hereditaments of his own inheritance, as well 
in the time of his ancestor as in his own. (Rev., 
Scat dee. G26; KR. C. c, 116,.s,.5;.6.Edw..I, 
0. 5,20 Paget est. 2+ 11 Hen. VI,.c. 5:-C..S. 892.) 


Heirs Cannot Set up Damages for Waste as Counter- 
claim.—In a suit by a widow against the heirs to recover 
payments allowed to her as dower and made a charge on the 
land, the heirs cannot set up by way of counterclaim dam- 
ages for waste committed by the widow but must proceed 
under the statute. Hybart v. Jones, 130 N. C. 227, 41S. E 
293. 


Cited in State v. Palmer, 212 N. C. 10, 192 S. E. 8%. 


§ 1-538. Judgment for treble damages and pos~ 
session.—In all cases of waste, when judgment is 
against the defendant, the court may give judg: 
ment for treble the amount of the damages as: 
sessed by the jury, and also that the plaintiff re~ 
cover the place wasted, if the damages are not 
paid on or before a day to be named in the judg- 
ment:s (Rey, siesos; Code; sntcy--n. C2 c, 116, s, 
3.6 Baw. c,5:)00,hdwe pecte sn. Go. 593.) 


In General.—Under this section a tenant in dower, or other 
life-tenant, who, by neglect or wantonness, occasions perma- 
nent waste or injury to the inheritance, whether voluntary 
or permissive, thereby subjects himself to liablity to pay 
the actual damages, or treble damages, at the discretion of 
the judge, and also to forfeit the place wasted on a day to 
be fixed by the judge, if he should in the meantime fail to: 
pay the damages recovered of him. Sherrill v. Connor, 107 
Ne Cabo ee OsO mie oom. 588. 

Section Changes Former Law.—This section is substan- 
tially the same as the law in force before the enactment of the 
Code except for two important changes. The word ‘may’ 
has been substituted for “‘shall” in the old statute of Glou- 
cester, and, by a qualification added to it, the judgment for 
the place wasted must be conditional, and can take effect 
only upon the failure of the defendant to pay the actual dam- 
ages before a day certain. So that it is left within the sound 
discretion of the judge who tries the action to determine 
whether he will give treble or single damages, as well as 
to fix a day after which a writ of possession may issue for 
the place wasted, if the damage allowed shall not have been 
in the meantime actually paid. The old statute was, mani- 
festly, amended when the Code was enacted, for the purpose 
of vesting a discretionary power in the court in reference to 
the amount of the judgment, and fixing the time for forfei- 
ture of the place wasted on failure to pay the amount re- 
covered. Sherrill v. Connor, 107 N. C. 630, 12 S. E. 588. 

Prospective Damages Not Allowed.—The jury cannot allow 
prospective damages, where the roof of a building has become 
decayed, for the value of the whole building, on the supposi- 
tion that the tenant will suffer the decay to continue till the 
structure shall have rotted and fallen down. Sherrill v, Con- 
nor,-107) N.- CG) 630, 637, 12S: E. 588. 

Where Damages Insignificant.—In an action for waste, where 
the jury find insignificant damages, judgment will be ar- 
rested. Sheppard v. Sheppard, 3 N. C. 382, 

Judgment for Damages Only.—It is not error for the judg- 
ment in an action of waste to be for the damages only, and 
not also for the place wasted. Bright v. Wilson, 1 N. C. 251. 

New Action for Subsequent Injury. — If the life-tenant 
should allow the inheritance to sustain further injury after 
the time of trial, damage may be recovered in another ac- 
tion. Sherrill v. Connor, 107 N. C. 630, 12 S. E. 588. 

Appeal.—This section says the court may give judgment 
for treble damages and the place wasted, and on appeal the 
court will not make such discretionary power obligatory. 
Sherrill vy. Connor, 107 N. C. 630, 12 S. E. 588. 


Art. 48. Nuisance. 


§ 1-539. Remedy for nuisance.—Injuries remedi- 
able by the old writ of nuisance are subjects of 
action as other injuries; and in such action there 
may be judgment for damages, or for the removal 
of the nuisance, or both. (Rev., s. 825; Code, s, 
Gaps O- CoP. 32987; C..S. B94.) 

Cross Reference.—As to injunction against nuisance, 


sec. 1-485 and annotations thereunder. 
Editor’s Note.—Nuisances consist of two general classes, 


see 
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public and private. A public nuisance exists when a right or 
privilege, common to all the citizens of‘ the community, is 
interfered with, even though no actual damage to any in- 
dividual is caused. In such cases in order to maintain a civil 
action under this section the plaintiff must show special 
damages differing both in degree and in kind from that suf- 
fered by the general public. 


A private nuisance exists where the right or privilege in-_ 


terfered with is essentially a private one. If the offense is 
s0 general as to affect a number of citizens in the neighbor- 
hood the aggravation of offenses will amount to a public 
wrong and may be the subject of a public prosecution. But 
in such a case the individual can still maintain a civil action, 
and he nced not show that his particular damage differs in 
kind and degree from that of the other individuals affected. 
See McManus vy. Southern Ry. Co., 150 N. C. 655, 660, 64 
Se E3766, 


When the alleged nuisance would constitute a private 
wrong, by injuring property or health, or creating personal 
inconvenience and annoyance, for which an action might be 
maintained in favor of a person injured, it is none the less 
actionable because the wrong is committed in a manner and 
under circumstances which would render the guilty party 
liable to indictment for a common nuisance. See Farmer, 
etc.) Mig. Co, v.. RoeR 117 IN. IC 579 23s yemdos, be rititt 
v. Bethell, 174 N. C. 454, 457, 93 S. E. 945. 


That is a nuisance which annoys and disturbs one in the 
possession of his property, rendering its ordinary use or oc- 
cupation physically uncomfortable to him. See Baltimore, 
etc;, R. Co: v. Hifth) Baptist ‘Chuarchel0ssUaeS. 317, 329,72 
Sant 0719) 2 7hel os ede 139s 


An Adequate Remedy.—Where a nuisance has been es- 
tablished, working harm to the rights of an individual cit- 
izen, the law of our state is searching and adequate to af- 
ford an injured person ample redress, both by remedial and 
preventive remedies, as will be readily seen by reference to 
numerous decisions of the court on the subject. Cherry v. 
Williams, 147 N. C. 452, 61 S. E. 267; Reyburn v. Sawyer, 
135 N. C. 328, 47 S. E. 761; Raleigh v. Hunter, 16 N. C. 
12; Bell v. Blount, 11 N. C. 384; McManus v. Southern Ry. 
Cos, 150 INCH 65536615, 64S: E766. 


Purpose of Damages.—Damages in nuisance should be such 
as to lead to the abatement of the nuisance. Bradley v. 
Amis, 3 N. C. 399. 


Appreciable Damage Must Be Suffered.—To sustain an ac- 
tion for a nuisance, public or private, which does not involve 
the physical invasion of the property of another, it is 
always required to be shown that some _ appreciable 
damage has been suffered, or that some serious or irreparable 
injury is threatened, and unless this is made to appear a 
right to nominal damages does not arise. McManus v. 
Southern R. Co., 150 N. C. 655, 64 S. E. 766. 


When Special Damage Necessary.—No person can main- 
tain an action (on a public nuisance) unless he sustains a 
special damage therefrom differing from that sustained by 
the rest of the public. McManus v. Southern Ry. Co., 150 
IN@ @i655; 664,804. Fy. 766; (Pedrick ‘vy. Ro Ri.0143 NeC 
485, 55 S. E. 877. 


But an action by an individual to abate a nuisance cannot 
be successfully resisted on the ground that no special damage 
to the plaintiff has been shown, when it appears that the 
nuisance complained of was the fact that the defendant 
caused water to flood adjoining lands, which bred fever 


carrying mosquitoes, thereb, infli-ting sickness on the 
plaintiff and his family, although others in the com- 
munity suffered sickness from the same cause. Pruitt v. 


Bethell, 174 N. C. 454, 93 S. E. 945. 


Diminution of Damage.—In an action for damages from a 
permanent nuisance, the suit being in the nature of a 
proceeding to condemn the plaintiff’s property, it was held, 
that special benefits arising out of the establishment of the 
nuisance may be set off in diminution of damages. Brown v. 
Virginia-Carolina Chemical Co., 162 N. C. 83, 77 S. E. 1102. 

Injunction Lies.—One suffering peculiar damages from a 


public nuisance is not restricted but may sue for an in- 


junction. Reyburn v. Saw_er, 135 N. C. 328, 47 S. E. 761. 
Same—No Permanent Damage.—Permanent damages for 
the depreciation of property can not be recovered. The 


owners may enjoin commission of the acts -nstituting tne 
nuisance and recover such temporary damages as their prop- 
erty has sustained thereby. Taylor v. Seaboard, etc., Rail- 
way, 145 N. C. 400, 59 S. HE, 129. 


Proximate Cause. — In order to recover damages the 
maintenance of a public nuisance must be the proximate 
cause of the injuries. McGhee v. Norfolk, etc., R. Co., 147 
Nie CO. 142.060. Seas Die: 
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SUBCHAPTER XV. INCIDENTAL” PROCE: 
DUREMIN CIVIL“ACTIONS 


Art. 44. Compromise. 


§ 1-540. By agreement receipt of less sum is 
discharge.—In all claims, or money demands, of 
whatever kind, and howsoever due, where an agree- 
ment is made and accepted for a less amount than 
that demanded or claimed to be due, in satisfac- 
tion thereof, the payment of the less amount ac- 
cording to such agreement in compromise of the 
whole is a full and complete discharge of the same. 
(Rev., s. 859; Code, s. 574; 1874-5, c 178; C. S. 
895.) 


I. Edit-~’s Note. 
II. In General. 
III. Effect of Compromise. 
IV. Application of Section. 
V. Procedure. 
I. EDITOR’S NOTE. 


It has been a long established doctrine of the English, and 
most American courts, that the payment of a portion of a 
specific or liquidated demand or claim in the same manner 
as the whole liquidated demand or claim ought to be paid, 
is part payment only. This is true even though there is 
an express agreement between the parties that the lesser 
sum shall extinguish the greater. The reason assigned for 
the rule is that the agreement to give up the residue is 
without consideration. One of the most famous of the cases 
so holding is Sibree v. Tripp, 15 M. & W. 22, in which 
Alderson, B., said: 

“Tf you substitute for a sum of money a piece of paper, or 
a stick of sealing wax, it is different, and the bargain may 
be carried out in its full integrity. A man may give in 
satisfaction of a debt of $100, a horse of the value of five 
pounds, but not five pounds.” 

The illustrations thus put by Baron Alderson show the 
glaring absurdity and extreme technicality of the distinctions 
made by the courts. As in the English case referred to, 
supra, courts have come to question the good sense of such 
technical distinctions, nevertheless, it is a settled doctrine. 
Currie v. Kennedy, 78 N. C. 91; Koonce v. Russell, 103 N. 
C. 179, 9 S. E. 316; Bank v. Commissioners, 116 N. C. 339, 21 
S. E. 410. But when we come to the case of a true compro- 
mise, the state of the law is different. In Barnawell v. Thread- 
gill, 56 N. C. 50, 58, Battle, J., citing Leonard v. Leonard, 2 
Ball. & Best, 178, and quoting the words of Lord Chancellor 
Manners, says: “In the case of a compromise as distin- 
guished from a release, both parties are ignorant of their 
rights, and the agreement is founded on that ignorance, and 
the party surrendering may, in truth, have nothing to sur- 
render; and whether the uncertainty rests upon a doubt in 
point of fact or a doubt in point of law, if both parties are 
in the same ignorance, the fairness of the compromise cannot 
be affected by a subsequent investigation and result.” And 
in Williams v. Alexander, 39 N. C. 207, 209, the court thus 
refers to the subject: ‘‘While the title is thus in contesta- 
tion, or while he (the defendant) is claiming them as _ his 
property, and the plaintiff holding them as hers, they agree, 
in order to put an end to the dispute, to divide the property. 
The compromise of a doubtful right, fairly entered into, with 
due deliberation, will be sustained in a court of equity. It 
is reasonable and proper that it should be so; parties must 
be at liberty to settle their own controversies by dividing the 
property in controversy, and public policy upholds the 
right.”” Mayo v. Gardner, 49 N. C. 359, is also directly in 
point on thi: phase of the que-tior 

However, the Legislature took cognizance of the stiuation 
in 1874-5 and enacted, ch. 178, this section, which is a sub- 
stantial enactment and extension of the holding of the cases 
dealing with the compromise of doubtful claims, to ‘“‘all 
claims or money demands, of whatever kind, and howsoever 
due.’”?’ Thus the evils necessarily flowing from the technical 
distinctions pointed out in the first part of this note, are 
now removed by the wise enactment of this beneficial section, 
York v. Westall, 143 N. C. 276, 280, 55 S. E. 724; Mathis v. 
Bryson, 49 N. C. 508; Findly v. Ray, 50 N. C. 125; Petit v. 
Woodlief, 115 N. C. 120, 126, 20 S. E. 208; 1 Parson on Con- 
tracts (5 Ed.) 438, 439. 


II. IN GENERAL. 


Cross Reference.—For a discussion of the law of con- 
tracts in relation to this section, see 13 N. C. Law Rev. 45. 
Definition.—A compromise has been defined by the United 
States Supreme Court to be ‘‘an agreement between two or 
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more persons, who, in order to stop or put an end to a law 
suit, adjust their differences by mutual consent in the man- 
ner which they agree on, and which any one of them prefers 
to the hope of gaining balan*ed by the danger of losing.”’ 
See New Orleans v. Warner, 180 U. S. 199, 21 S. Ct. 353, 45 
IL. Ed. 493. 

Essentials of Compromise.—Thus, as in the case of other 
contracts, mutuality is essential to a valid compromise. 
There must be a meeting of minds upon every feature and 
element of such agreement. See Horn v. Detroit, etc., Co., 
2500, S. 6102 1479) °Ct 214, 370, Hd. 1199. 

The agreement, in order to be binding upon the parties, 
must have been executed voluntarily and without duress, or 
undue influence, in good faith, deliberately and understand- 
ingly. Hennessy v. Bacon, 137 U. S. 78, 11 S. Ct. 17, 34 L. 
Ed. 605. 

Conclusiveness.—It is held in the Supreme Court of the 
United States that it is of the very essence of the compro- 
mises or settlements ertered into in adjustment of disputes 
that the contest should be closed, and they are held to be 
final and conclusive as to the interested parties. Oglesby 
vy. Attrill, 105 U. S. 605, 26 L. Ed. 1186. 

In order to be thus conclusive, however, there must have 
been an actual compromise or settlement, and not merely 
negotiations for a settlement, or facts from which such an 
agreement might be inferred. Swift, etc., Co. v. United 
States, 111 U.S: 22, 4°S. Ctr 244, 28 1. Ed. 341. 

Constitutionality of Section.—The section is constitutional. 
Wittkowsky v. Baruch, 127 N. C. 313, 315, 37 S. E. 449; 
Koonce v. Russell, 103 N. C. 179, 9 S. E. 316. 

What Constitutes Accord and Satisfaction—When at a 
sale under a deed of trust, it was agreed between the credi- 
tor and debtor that the former would bid for the property, 
and if it brought less than the debt he would accept it in 
satisfaction of the sums due him, and the debtor was thereby 
induced not to bid or procure others to do so, and the prop- 
erty was bid off by the creditor for a less sum than his 
debt. Held, that there was a sufficient consideration to sup- 
port the agreement and the debtor was discharged from his 
obligation. Jones v. Wilson, 104 N. C. 9, 10 S. E. 79. 

When a debtor pays a sum supposed by him to be the bal- 
ance due on his bond, and the creditor refuses to give up 
the bond, but says that he will credit the amount paid, it 
does not amount to a compromise and satisfaction of the 
bond, although the debtor intends it as such. King v. 
Phillips, 94 N.C. 555. 

Where the plaintiff's damages, caused by the defendant’s 
breach of contract, are based upon two distinctive items, the 
plaintiff's agreeing upon and. receiving compensation for 
the first item does not preclude a recovery upon the second 
one, when it appears that the settlement had been made in 
contemplation of the first item alone. Garland v. Improve- 
ment Co., 184 N. C. 551, 115 S. E. 164. 

Same—Tort and Contract Actions.—Accord and satisfaction 
is a method of discharging a contract or settling a cause of 
action arising either from a contract or tort, by the parties 
compromising the matter in dispute between them, and ac- 
cepting its benefits. Walker v. Burt, 182 N. C. 325, 109 S. 
E. 43. 

Same—Mist-ke as to Amount.—Where the plaintiff agreed 
to accept a lesser sum in discharge of a larger, which he 
thought was the amount of the debt, but was mistaken and 
later found that the debt wa larger, there was no compro- 
mise as to the amount of the mistake. Holden v. Warren, 118 
NeCe 326249. E770} 

Same—Money Paid into Court.—Money tendered and de- 
posited into court by the defendant with costs accrued, “‘in 
full tender of all indebtedness of defendant to plaintiffs,” 
if withdrawn by the plaintiffs, pending the litigation, it 
amounts to a satisfaction of their claims, and subjects the 
plaintiffs to all subsequently accruing costs. Cline v. Rudis- 
HE I264N2 C9523, 36S. Ee. 36: 

Slight Irregularities Do Not Vitiate-—Where a plea in ac- 
cord and satisfaction, has been made in bar to an action 
that defendant had paid an agreed amount and costs into the 
clerk’s office, the fact that a witness ticket of a smal! 
amount, which the plaintiff had refused to receive, was not 
taxed in the costs, will not affect the validity of the tender. 
McAuley v. Sloan, 173 N. C. 80, 91 S. E. 701. 

Where a creditor agrees to accept a lesser amount in sat- 
isfaction of his debt, the lesser amount to include adver- 
tising, the amount of which was to be agreed upon by the 
creditor, the failure of the debtor to pay the amount of the 
compromise, the creditor having refused to state the amount 
of advertising he would take, does not inyalidate the com- 
promise. Ramsey v. Browder, 136 N. C. 251, 48 S. E. 651. 

Offer and Acceptance by Telegram.—Offer and acceptance 
by telegram to pay a sum certain in full settlement of a 
claim in dispute, followed by immediate payment by the 
debtor, constitutes a. valid compromise in full satisfaction 
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Gtethesciiitne peruden |v. ky ik. Co; 121 N.C, 509, 28 S$. 
E. 349, 


Ill. EFFECT OF COMPROMISE. 


Acts as Complete Discharge. — The receipt of a part in 
satisfaction of the whole is now as effective as if the whole 
amount of the debt had been paid. Wittkowsky v. Baruch, 
127) Ne ee aloeciauesn on b 449< Tiddy. v..Hatris,. 101 N. C: 
589, 593, 8 S. HB. 227. 

Precludes Further Action Thereon. — Where a plaintiff 
agreed to accept a certain sum by way of compromise in full 
satisfaction of his claim, and having been paid that amount 
by the defendant, he cannot maintain an action thereon. 
Pruden v. R. R. Co., 121 N. .C. 509, 512, 28 S. E. 349. 

Extinguishes Cause of Action.—A valid compromise and 
settlement extinguishes the cause of action, and where a 
party is willing to yield something for the sake of a settle- 
ment, he cannot afterwards maintain a suit for which he 
voluntarily surrendered. See Boffinger v. Tuyes, 120 U. S&S. 
198, 205, 7 S.Ct. 529, 30°1. Bd. 699. 

Checks Accepted as Settlement in Full. — Under a uni- 
form construction of this section, as announced in a long 
line of decisions, it is held that where two parties are in 
dispute as to the correct amount of an account, and one 
sends the other a check, or makes a payment, clearly pur- 
porting to be in full settlement of the claim, and the other 
knowing]. accepts it upon such condition, this wil! amount 
to a full and complete discharge of the debt. Blanchard v. 
Peanut (@o:, 1829 Na °C. 20; 21, 1080S Be sé2n De Loache, yi 
DeLoache, 189 N. C. 394, 127 S. E. 419. Mercer v. Lumber 
Co, 173 Ne, Ce-49,, 54,. 91 Si Be. 5388. 

Where an employee was disc'arged and received and 
cashed a check for $125, on which was written, “In full for 
services,’ which amount was less than claimed, he cannot 
recover more, although he attempted to qualify his accept- 
ance of the proceecs of the check by writing across the check, 
above his signature, the words, “Accepted for one month’s 
services.” Kerr v. Sanders, 122 N. C. 635, 29 S. E. 943. 


IV. APPLICATION OF SECTION 


Incorporated in Contract.—Where agreements to receive a 
part in lieu of the whole debt due have been made since the 
enactment of this section, they are deemed to have been 
entered into in as full contemplation of its provisions as 
though it had been incorporated into the contract. Bank v. 
Commissioners, 116 N. C. 339, 363, 21 S. E. 410; Koonce v. 
Russell, 103° N. C. 179, 9 S. E.. 316. 

Must Be Compromise.—The section is not applicable where 
the payment is not intended as a compromise of the whole, 
or any part of the debt, but as a payment in full. Smith v. 
Richard sae 1Z9N. s C,.1267,) 26915 40 Se te 5: 

When Creditor Remitted to Original Rights.—If the deb- 
tor, as in Hunt v. Wheeler, 116 N. C. 422, 425, 21 S. E. 915, 
repudiates the agreement or unreasonably delays to execute 
it, the creditor is remitted to his rights under the original 
contract, for payment of the sum agreed to be paid under 
the new contract is essential to a discharge of the old con- 
tract. Ramsey v. Browder, 136 N. C. 251, 253, 48 S. E. 651. 

Right to Demand Acceptance.—When a proposal to pay a 
given sum, provided that the payment shall operate to re- 
lieve one of three judgment debtors, is accepted by the credi- 
tor, and the debtor within a reasonable time tenders the 
amount, he has the right to demand that it shall be re- 
ceived and applied in discharge of his obligation to make any 
further payment. Boykin v. Buie, 109 N. C. 501, 503, 13 S. 
E. 879. 

When Payer is Entitled to Restitution—Where one pays a 
certain sum upon a contested debt in compromise thereof in 
case it shall afterwards be established, a finding by the 
jury that it never existed will entitle the payer to a res- 
titution for the money advanced by him. Fickey v. Merri- 
mon, 79 N. C. 585. 


Principal Bound by Acts of Agent.—A principal may not 
repudiate the act of his agent in compromising a debt due, 
and receive the benefit of the consideration therefor. Cash- 
mar Supply Co. v. Down, 146 N. C. 191, 195, 59 S, E. 685. 


When the sum paid under an indemnity insurance policy is 
the only sum due at the time, the language of the receipt 
will be restricted to the amount due, and will not be con- 
strued as a compromise of the whole claim of indemnity for 
future sickness. Moore v. Casualty Co., 150 N. C. 153, 154, 63 
Sa Hy. 675. 


Where one of several makers of a note agree with the payee 
that they shall be released from their obligations by giving 
a new note in a smaller sum, subject to the same conditions 
of warranty as the old one, the giving of a new note is valid 
as a compromise under this section, and the warranty in the 
former transaction is a part of the consideration for the new 
one, and is enforceable. Bank v. Walser, 162 N. C. 53, 54, 77 
SE. 71006. 
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V. PROCEDURE. 


Discretion of Court.—Where, among other defenses to an 
action, the defendant pleads accord and satisfaction, the dis- 
cretionary power of the trial judge in submitting this issue 
to the jury before submitting the other issues upon the 
merits will not be reversed on appeal. McAuley v. Sloan, 
173) NE wCH SO N9IES. ts. 708: 

Landlord and Cropper.—Where the cropper sues for dam- 
ages arising from the breach by the landlord of his con- 
tract in several particulars, and there is evidence on the 
trial of full accord and satisfaction between them, the sub- 
mission of the one issue as to the compromise and settle- 
ment will not be considered for error when the case has 
thereunder been presented to the jury, without prejudice to 
any of the appellant’s rights. Walker v. Burt, 182 N. C. 325, 
1099 S59E 643; 

Compromise Pending Writ of Error.—Where there has been 
a decision in the lower court, a valid compromise of the 
matter in dispute may be made while a writ of error is 
pending. See Dakota County v. Glidden, 113 U. S$. 222, 5 
S. Ct. 428, 28 I, Ed. 981. 


§ 1-541. Tender of judgment.—The defendant, 
at any time before the trial or verdict, may serve 
upon the plaintiff an offer in writing to allow 
judgment to be taken against him for the sum 
or property, or to the effect therein specified, 
with costs. If the plaintiff accepts the offer, and 
gives notice thereof in writing within ten days, 
he may file the summons, complaint, and offer, 
with an affidavit of notice vf acceptance, and the 
clerk must thereupon enter judgment accord- 
ingly. If the notice of acceptance is not given, 
the offer is deemed withdrawn, and cannot be 
given in evidence; and if the plaintiff fails to ob- 
tain a more favorable judgment he cannot re- 
cover costs, but must pay the defendant’s costs 
from the time of the offer. If the defendant sets 
up a counterclaim in his answer to an amount 
greater than the plaintiff’s claim, or sufficient to 
reduce the plaintiff's recovery pelow fifty dol- 
lars, then the plaintiff may serve upon the de- 
fendant an offer in writing to allow judgment to 
be taken against him for the amount specified, 
or to allow the counterclaim to the amount speci- 
fied, with costs. If the defendant accepts the offer, 
and gives notice thereof in writing within ten 
days, he may enter judgment as above for the 
amount specified, if the offer entitles him to 
judgment, or if the amount specified in the of- 
fer is allowed him in the trial of the action. If 
the notice of acceptance is not given, the offer 
is deemed withdrawn, and cannot be given in evi- 
dence; and if the defendant fails to recover a 
more favorable judgment, or to establish his 
counterclaim for a greater amount than is specified 
in the offer, he cannot recover costs, but must 
pay the plaintiff's costs from the time of the of- 
fers (Révansu ceo; scode, s. 573;-C.. Ci gPjasesed; 
GaS38967) 

As to tender of judgment in justice’s court, see Rule 14, 
sec. 7-149. 

Nature of Offer Required.—An offer of compromise to be 
sufficient under the statute must be in a form that will enable 
the plaintiff, if he accepts it, to have judgment entered by 


the clerk conformably to the offer. It must consequently 
come from all the defendants, or their common attorney at 


law, since otherwise the clerk would not be authorized to 
enter judgment against all. Williamson v, Canal Co., 84 N. 
C. 629, 630. 


The defendant would have no right, under the provisions 
of the section to force the plaintiff to accept the property, 
when it might have been injured or rendered worthless af- 
ter conversion, or pay the costs, on refusal to do so, even 
if the action had been brought to recover the _ specific 
property tendered, unless the offer had also included with 
the proposed delivery of articles tendered in kind a pro- 
posal to pay an amount as damages for detention not less 
than that ultimately assessed by the jury. Citing Stephens 
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vy. Koonce, 103 N. C. 266, 269, 9 S. E. 315. 
on Damages, secs. 520, 521. 

Unaccepted Tender of Judgment.—The purpose of the sec- 
tion can be best subserved by holding according to its lan- 
guage that a tender of judgment unaccepted ‘‘cannot be given 
in evidence,’ and can only be used after verdict before the 
judge, to enable him to adjudge who shall pay the costs. 
Blanton Grocery Co. v. Taylor, 162 M. C. 307, 313, 78 S. 
E. 276. 

In Blanton Grocery Co. v. Taylor, 162 N. C. 307, 313, 78 
S. E. 276, it was said: “The statute authorizing a tender 
of judgment says that the tender, when not accepted, is to 
be deemed withdrawn, and cannot be given in evidence, and 
while this provision is primarily for the protection of the 
one making the tender, and to prevent its introduction 
against him, the statute is a part of the wholesome scheme 
devised to éncourage compromises and settlements, before 
and after action commenced.” 

When defendants tender judgment for a smaller amount 
on another and different liability from that alleged in the 
complaint, and plaintiff does not accept as provided by 
this section, the tender is thereby withdrawn, and upon judg- 
ment of nonsuit on the cause alleged, plaintiff is not enti- 
tled to judgment for the amount tendered, there being no 
admission of liability in any amount upon the cause al- 
leged. Doggett Lbr. Co. v. Perry, 213 N. C; 533, 196 S: 
E. 831. 

Tender Sufficient to Stop Costs.—A tender of payment un- 
der the section, to stop the costs and the accrual of interest 
on a judgment subsequently rendered, must be in writing, 
signed by the party making it, and contain an offer of 
judgment for the amount tendered. Medicine Co, v. Daven- 
port, 163 N. C. 294, 295, 79 S. E. 602. 

Costs—When Taxed on Plaintiff.—Where a plaintiff is 
given judgment for no more than the amount tendered by 
the defendant, costs from the time the tender was made 
should be taxed on the plaintiff. Cowles v. Assurance So- 
ciety, 170 N. C. 368, 377, 87 S. E. 119. 

Where defendant tenders judgment in its answer for the 
amount recovered by plaintiff, which tender is refused by 
plaintiff upon her claim that she is entitled to recover a 
larger amount, the costs' are properly taxed against plain- 
tiff. Webster v. Wachovia Bank, etc., Co., 208 N. C. 759, 
IEVING) EDS SS6h 

Same—When Taxed on Defendant.—Where, in a justice’s 
court, judgment was rendered against two defendants, and 
one appealed, and, pending the appeal, tendered in cash as 
a satisfaction of the judgment as to himself a less sum 
than the amount of the justice’s judgment, but more than 
that ultimately rendered in the superior court, the plain- 
tiff was entitled to costs. Wyatt v. Wilson, 152 N. GC 
210;8O/ Ot eyo 01s 

Error to Dismiss.—Where on the admissions in the plead- 
ings the plaintiff is entitled to recover any amount it is 
error for the trial court to dismiss the action as in case of 
nonsuit, and the fact that the defendant had tendered the 
amount admitted to be due with interest and cost to the 
time of filing answer, and had paid it into court subject to 
the plaintiff’s order does not vary this result. Penn vy. 
Kans 202) 5 Ns Cael 7 4) eZ oom somo sO: 

Cited in Doggett Lbr. Co. v. Perry, 212 N. C. 713, 194 
S. E. 475; Long v. Townsend, 215 N. C. 723, 3 S. E. (2d) 13. 


§ 1-542. Conditional tender of judgment for 
damages.—In an action arising on contract, the 
defendant may, with his answer, serve upon the 
plaintiff an offer in writing, that if he fails in his 
defense, the damages be assessed at a specified 
sum; and if the plaintiff signifies his acceptance 


Wood’s Mayne 


_thereof in writing, ten days before the trial, and 


on the trial has a verdict, the damages shall be 
assessed accordingly. If the plaintiff does not 
accept the offer, he must prove his damages, as 
if it had not been made, and may not introduce 
it in evidence. If the, damages assessed in his 
favor do not exceed the sum mentioned in the of- 
fer, the defendant shall recover his expenses in- 
curred in consequence of any necessary prepara- 
tion or defense in respect to the question of 
damages. This expense shall be ascertained at 
the trial. (Rev., ss. 861, 862; Code, ss. 575, 576; 
CeCy: PS 'ssi329, 3803 Gro 897.) 


As to costs, see sec. 1-541, and annotations thereto, 
Tender Should Accompany Answer.—A tender may ac- 
company an answer, and this alone is its proper plac- 
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ing so far as a pleading is concerned, or in reply to a count- 
erclaim; it will not be permitted as an aid to a defective 
a erpt Hall v. Telegraph Co., 139 N. C. 369, 873, 52 S. 
Romig 8 

Agreement as Evidence Fixing Damages.—Where, pend- 
ing an action to recover for damages done to a lot of tobacco 
which the plaintiff had bought and paid for under a guar- 
antee of soundness by the defendants, an agreement was 
entered into adjusting the amount of damage per pound 
which the plaintiff should recover, if entitled to recover at 
all, said agreement to be without prejudice to either party; 
Held, that such an agreement was not an offer of com- 
promise in the meaning of this section and was admissible 
on the trial of the action to determine the amount of the 
a. recovery. Garrett v. Pegram, 120 N. C. 288, 26 
Semone ee 


§ 1-548. Disclaimer of title in trespass; tender 
of judgment.—In actions of trespass upon real 
estate, the defendant in his answer may disclaim 
any title or claim to the lands on which the tres- 
pass is alleged by the complaint to be done, may 
allege that the trespass was by negligence or 
involuntary, and may make a tender or offer of 
sufficient amends for the trespass. If the plain- 
tiff controverts such answer or a part thereof, 
and at the trial verdict is found for the defend- 
ant, or if the plaintiff is nonsuited, he is barred 
from the said action and all other suits concerning 
the same. (Rev., s. 863; Code, s. 577; Rev. Code, 
Creal sl Oe TIb. cesT es C7$7898.) 


Involuntary Trespass.—Where a person occupying land ad- 
joining another and in ignorance of the true boundaries of 
the tracts, trespasses upon the land of the adjacent owner, 
but disclaims title and tenders reasonable amends before the 
suit was brought, such trespasser is protected by this sec- 
tion. Blackburn v. Bowman, 46 N. C. 442. 

Effect of Disclaimer Generally.—If a defendant is sued 
for the recovery of land, a part of which he does not claim 
or about which he does not intend to litigate with the plain- 
tiff, he should enter a disclaimer; and when he does so, he 
cannot be taxed with any costs relating to that part of the 
land; but when, instead of doing so, he takes issue with 
plaintiff as to all of the land, and the plaintiff recovers 
any part of it, he is entitled to recover his costs, although 
he may. have failed to recover the other tract. Swain v. 
Clemmons, 175 N. C. 240, 95 S. E. 498. 


Art. 45. Arbitration and Award. 


§ 1-544. Agreement for arbitration—-Two or 
more parties may agree in writing to submit to 
arbitration, in conformity with the provisions of 
this article, any controversy existing between 
them at the time of the agreement to submit. 
Such an agreement shall be valid and enforceable, 
and neither party shall have the power to revoke 
the submission without the consent of the other 
party or parties to the submission save upon 
such grounds as exist in law or equity for the 
rescission or revocation of any contract. (1927, c. 
94, s. 1.) 


Editor’s Note.—-This statute is a verbatim enactment of 
the uniform arbitration act proposed to the states for adop- 
tion by the American Bar Association in 1924 and 1925. 
North Carolina is among the first states to adopt it. This 
act is based upon the arbitration acts of the various states 
and several sections of it are restatements of the corre- 
sponding sections of various state laws. In 1925, this act 
was adopted by the National Conference of Commissioners 
on Uniform State Laws. 

This is North Carolina’s first arbitration statute; prior 
to this time the common law arbitration has been in use. 
While the statute changes the common law in many in- 
stances, it is an enactment of it in others. A discussion of 
the changes wrought will be found under each section where 
the prior North Carolina cases which are pertinent are cited 
and the probable effect upon them is indicated. 

The question of costs was left by the proposed act to 
the various states adopting it. 

The reference statute, sec. 1-188 et seq., did not affect 
common law arbitration (see cases cited under sec. 1-188) 
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and it is likewise probable that this statute does not affect 
that statute. 

This and following sections do not exclude the common- 
law remedy of arbitration, but is cumulative and concur- 
rent thereto, and the act does not prevent the parties to a 
controversy from contracting by parol to submit their dif- 
ferences to arbitration in cases where a parol agreement on 
the subject matter would be enforceable, and an award 
reached under the parol agreement to arbitrate will not be 
invalidated by reason of failure to follow in all respects the 
method and procedure prescribed by the statute. Copney v. 
Parks, 2125 Naw Ge ive doa weie) ols 

Same—Distinction Between Arbitration and Reference.— 
There are several distinctions between arbitration and ref- 
erences under the code. While a reference may be by consent 
of the parties it may also be compelled by the judge in 
certain instances (see sec. 1-189); but an arbitration under 
this act is always by consent. It would seem that in a 
reference the referee must report the facts upon which his 
conclusions are based—the finding of facts may be the ex- 
tent of his duty—and state them separately from the con- 
clusions of law; but the arbitrator is not required to report 
the facts but only his award or conclusion which must be 
done in writing. Referees are required to conduct a trial 
according to the rules of gourt and have the same power 
generally as judges (see sec. 1-192) but there are no rules 
restricting the arbitrators to any particular mode or man- 
ner of trial, they are not even required to decide according 
to law and their award may be general. The proceedings 
for setting aside, vacating, confirming, and entering judg- 
ment are also different. For distinctions between reference 
and common law award, see Keener vy. Goodson, 89 N. C. 
213. 2/03 

Arbitrator Defined.—‘‘An arbitrator is a person selected by 
the mutual consent of the parties, to determine matters in 
controversy between them, whether they be matters of law 
or fact. He is invested with judicial functions, limited by 
the terms of the submission, [and this statute since its 
passage] and he must be incorrupt and impartial, and not 
exceed or fall short of his duty, and if he acts otherwise, 
his award may he set aside.” Crisp v. Love, 65 N. C. 126, 
127. 

Liberal Construction.—This statute will probably be given 
a liberal construction, because, looking to the purpose of 
arbitration, it is the policy of the law to encourage the set- 
tlement of litigation or controversy with as much speed 
and as little expense as the exigencies of the case will 
permit, not to sacrifice justice. Pursuing this policy, arbi- 
tration has always been encouraged. See the Editor’s 
Note to sec. 1-188. 


Applicability to Agreement Respecting Future Controver- 
sies.—Attention is called to the fact that this section limits 
the agreement to arbitrate “to any controversy existing be- 
tween the parties at the time of the agreement to submit”’. 
These terms do not expressly extend to and include agree- 
ments to submit controversies arising in the future, for it 
clearly appears from the debates of the committee which 
framed this act that it should not extend to such agree- 
ments. See ‘Handbook on the National Conference of Com- 
missioners on Uniform State Laws” and the Proceedings of 
the 35th. Annual Meeting of 1925, pp. 63, 754. 

It seemed to be the opinion of the committee that this 
section does not apply to and will not affect the law 
respecting contracts to arbitrate future controversies since 
it is expressly limited to controversies existing at the time 
of contract and that the prior law as to future disputes re- 
mains as it was prior to the passage. If this be the proper 
construction then, under the law of this state as it now 
exists, future contracts to arbitrate which classify as con- 
ditions precedent are valid but those classifying as collateral 
stipulations are invalid. The test applied to the contract 
being whether it ousts the court of jurisdiction over the con- 
tract generally; if it does, it is invalid. See Swaim v. 
Swaim, 14 N. C. 24. 

The following North Carolina cases discuss the rule and 
illustrate the application of it as to future disputes. 

“The original doctrine, with its modifications, is well 
summed up by Justice Manning in Kelly v. Trimont Lodge, 
154 N. C. 97, 100, 69 S. E. 764; ‘Our court has uniformly held 
to the doctrine that when a cause of action has arisen, the 
courts cannot be ousted of their jurisdiction by agreements, 
previously entered into, to submit the liabilities and rights 
of the parties to the determination of other tribunals named 
in the agreement; but it has been also generally held that 
the agreement to submit the particular question of the 
amount of loss or damage of the assured under an insurance 
policy is not against public policy and is sustained, That 
is simply a method for the ascertainment of a single fact, 
and not the determination of the legal liability of the in- 
surer,’ citing Mfg. Co. v. Assur. Co., 106 N. C. 28, 19 S. E. 
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1057, and in Braddy v. Ins. Co., 115 N. C.. 354, 20 S&S. 
E. 477, Justice Avery says the proposition is well settled 
that an agreement to submit to arbitration the single ques- 
tion of the amount of loss by fire is valid.’ Nelson v. 
Atlantic R. Col, 157 IN; C2194, 201, 72S. B. 998. 

“Tt is, generally accepted that it is competent to contract 
that the amount of damages may be recovered, or the ex- 
istence of any fact which may enter into the right to re- 
cover, shall be submitted to arbitration, provided the right 
of action is not embraced in the agreement.’’ Nelson v. 
Atlantic Coast Line R. Co., 157 N. C. 194, 199, 72 S. E. 998. 

Although an agreement to arbitrate the entire controversy 
is not enforcible, and prior to the award either party may 
revoke the agreement, if he fails to do so, and enters upon 
the arbitration, and an award is made, he is bound. Nelson 


v. Atlantic Coast Line R. Co., 157 N. C. 194, 202, 72 
S. E. 998; Williams v. Mfg. Co., 154 N. C. 205, 208, 70 
Sy Be ZAI 


The Jaw of this state is in accord with the law of the 
majority of the American States (See 5 C. J. pp. 43 et. 
seq., sections 69-72), but it may be of interest to note 
that a very recent school of thought has given rise to the 
doctrine that all contracts to arbitrate future contracts 
are valid and enforcible. This is made statutory in several 
jurisdictions including New York (passing the first of such 
statutes in 1920), New Jersey, Massachusetts, Oregon, Cal- 
ifornia and the Federal Government. See the discussion in 
the Handbook, cited supra in this note. 

Arbitration Pending Reference.—Where a cause has been 
referred, and pending the reference the parties agree to an 
arbitration and that the referee’s conclusions of law should 
be based on the arbitrators’ findings, the arbitration is 
not one submitted in accordance with this section and its 
provisions do not apply. Andrews v. Jordan, 205 N. C. 
61S. 1720.5. Belo: 

Arbitration as Matter of Contract.—It will be observed 
that this statute makes the right of arbitration a matter 
of contract; and it is only by agreement of the parties that 
a proceeding under it may be had. This is but the adoption 
of the common law in this respect for it has been held 
uniformly in this state that a submission to arbitration 
was a contract resulting from the agreement to refer, and 
that it was governed by the general law concerning con- 
tracts. Sprinkle v. Sprinkle, 159 N. C. 81, 74 S. E. 739. 


Same—Claim Which May Be Arbitrated.—It is to be ob- 
served that this statute permits the submission of any 
controversy existing. It makes no express exception of con- 
troversies involving the right or title to real estate. It 
has been said by some of the standard authorities that ar- 
bitration statutes usually prohibit, either expressly or by 
necessary implication, such controversies. While it is a 
fact that the statutes of many of the states expressly pro- 
hibit the submission to arbitration of questions involving 
the title of freehold estates in land, it is doubtful whether 
statutes silent upon the subject or which use language that 
is broad enough to include disputes concerning the title to 
such estates are construed as prohibiting their submission. 
Nevertheless the case of Fowler v. Bigelow, 8 Mass. 1, so 
construed a statute using the words “disputes of what na- 
ture soever”’ but placed the decision upon the ground that 
another provision that the party found indebted may dis- 
charge himself by paying the sum awarded indicated an in- 
tention of the legislature to limit arbitration to personal de- 
mands. But there is a vigorous criticism of this holding in 
the footnotes to the case which submits that the statute is 
not so limited and that even if it were the arbitration should 
have been held good at common law. 

It would seem that there are no words in the present 
statute which so limit its application. 

While at old common law such cases could not be arbi- 
trated because of the restriction upon the alienation of 
realty under feudal tenure, under the later common law 
such questions could be submitted to arbitration provided 
the submission was in writing. Oral submissions were in- 
valid because they fell within the statute of frauds. This 
was the law of this state prior to this statute (see Fort 
v. Allen, 110 N. C. 183, 14 S. E. 685; Crissman v. Crissman, 
27 N. C. 498); and it would seem that this statute, since 
it requires a written submission, would extend to all dis- 
putes existing, including those involving title to land. 

It has been held as a general rule that claims arising out 
of illegal contracts or transactions cannot be submitted to 
arbitration, (it has so been held in Virginia, Georgia, Ten- 
nessee, Mississippi, Massachusetts and Pennsylvania), al- 
though the decisions of some of the states hold otherwise 
(Alabama and New Hampshire). As to whether such dis- 
putes may be arbitrated under this statute, quaere. 

Same—Sufficiency of Contract.—Since under this statute 
the submission of a dispute to arbitration is a contract, it 
is but reasonable to suppose that such contracts must have 
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all the elements necessary to a binding contract. See the 
general discussion in 5 C. J. [§ 15 et seq.] 23. 

Thus, the parties thereto must have the legal capacity ta 
enter into it. The general rule is that if they have the 
capacity to contract or release their rights generally they 
may agree to arbitrate, otherwise they cannot. While there 
are no decisions, as yet, so construing this statute, this has 
always been the general rule and it is but reasonable ta 
suppose that the framers of this statute intended to leave 
it unchanged. 

A party having this capacity cannot act through an 
agent or attorney in the same manner as was always pos- 
sible. See 2 C. J. [§ 302] 655; 6 C. J. [§ 158] 650 et seq. 

The consideration supporting the contract of arbitration is 
the mutual promises and this is sufficient. See Mayo v. 
Gardner, 49 N. C. 359. 

Who May Make Contract.—This section provides that 
“Two or more parties may agree.” It does not specify 
whether the parties may do so by their general agents or 
by their attorneys. Prior to this act it was held under 
the common law practice that the attorneys might make 
such an agreement and this without the consent of the clients 
(Millsaps v. Estes, 134 N. C. 486, 46 S. E. 988, and cita- 
tions); it would seem that a party could have made the con- 
tract by agent in the same manner that any other contract 
could have been made. It is to be presumed that the word 
“parties” as here used is given the meaning ordinarily as- 
cribed to the word in legal terminology and that about the 
same latitude will be given the parties in making the 
agreement that they have always had. As has always been 
the case, administrators (see sec. 28-111, and Mcleod v. Gra- 
ham, 132 N. C. 473, 43 S. E. 935), trustees, guardians and 
other representatives may no doubt represent the estates 
or their wards, cestui que trusts, etc., in this capacity. 

It was held prior to this section, following the ordinary 
rule of contracts, that an agreement made by an infant was 
voidable. It was also held that a guardian ad litem could 
not bind the infant by a submission to arbitration, even 
though the submission was made the rule of the court. 
Millsaps’ v. Estes; 137 IN. ©. 535, 536; 50S. EB. 227. 

Necessity of Controversy Being Litigated.—It is not 
necessary, it would seem, that the controversy be pend- 
ing in a court before it can be arbitrated, for any exist- 
ing controversy might be arbitrated. See Parrish v. Strick- 
land, 52 N. C. 504. A cause that is pending may be 
arbitrated (See Islay v. Steward, 20 N. C. 297); this was 
true at common law and under all the statutes, it would 
seem, unless the contrary is expressly provided for. See 
5 C. J., p. 26, secs. 22-24, 

Same—Consent of Court.—It was a rule at common law 
that where a pending case is submitted the consent of the 
court is a prerequisite. 

Necessity for Writing.—Prior to this act, the necessity of 
the agreement being in writing depended upon the law of 
general contracts so that some of such contracts had to 
be in writing and others did not, depending upon whether 
they fell within the statute. See Fort v. Allen, 110 N. C 
183, 189, 14 S. E. 685; Crissman vy. Crissman, 27 N. C. 498. 


Power to Revoke.—Since the word “submission’’ means to 
agree to refer the matter in dispute (See Words and 
Phrases, title “‘Submission” and see 56 C. J. [§ 19] p. 21), 
this section denies the right to revoke a contract to sub- 
mit an existing controversy to arbitration after it is once 
made. It changes the prior rule in this state which permit- 
ted a revocation by either party at any time before the 
rendition of the award [for prior law see Long v. Cromer, 
18t AN Ci 3545 10/7 Suse 2175) Walliams sve hit oeo.gm 155 
N. C. 7, 68 S. E. 902 and -citations], or thereafter, even 
when it has been made a rule of the court, with the con- 
sent of the judge (see Tyson v. Robinson, 25 N. C. 333, for 
the prior law). 

Effect of Death of Party.—While prior to this act the 
death of one of the parties before the award automatically 
revoked the contract to arbitrate, (see Whitfield v. Whit- 
field, 30 N. C. 163; Williams v. Branning Mfg. Co., 153 N. 
C. 7, 68 S. E. 902) this section changes the rule so that 
now the effect of such death upon contract is the same 
as it is upon an ordinary contract. 

Number of Arbitrators. — Notwithstanding that section 
1-547 provides that in case the agreement fails to prescribe 
a method for appointment of the arbitrators the judge 
shall appoint three, there are no provisions prescribing the 
number of arbitrators the parties may appoint. If an even 
number should be appoiniéd by the parties and they should 
divide evenly as to what the award should be, no method ” 
of determining the tie is prescribed. Under the prior law 
the arbitrators could appoint an umpire (See Stevens v. 
Brown, 82 N. C. 460; Lusk v. Clayton, 70 N. C. 185); as to 
whether this would be permissible in the absence of an 
agreement to that effect, quaere. 
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Notice to Arbitrators of 
under sec. 1-547. 

Cited in In re Reynolds’ Estate, 221 N. C. 449, 20 S. E. 
(2d) 348. 


Appointment.—See annotations 


§ 1-545. Statement of questions in contro- 
versy.—The arbitration agreement must state the 
question or questions in controversy with suffi- 
cient definiteness to present one or more issues 
or questions upon which an award may be based. 
(19STece: 94, «6. 2.) 


§ 1-546. “Court” defined—The term “court” 
when used in this article means a court having 
jurisdiction of the parties and of the subject 
matter. (1927, c. 94, s. 3.) 


§ 1-547. Cases where court may appoint arbi- 
trator; number of arbitrators—Upon the applica- 
tion in writing of any party to the arbitration 
agreement and upon notice to the other parties 
thereto, the court shall appoint an arbitrator or 
arbitrators in any of the following cases: 

(a) When the arbitration agreement does not 
prescribe a method for the appointment of arbi- 
trators, in which case the arbitration shall be by 
three arbitrators. 

(b) When the arbitration agreement does pre- 
scribe a method for the appointment of arbitra- 
tors, and the arbitrators, or any of them, have not 
been appointed and the time within which they 
should have been appointed has expired. 

(c) When any arbitrator fails or is otherwise 
unable to act, and his successor has not been ap- 
pointed in the manner in which he was appointed. 

Arbitrators appointed by the court shall have 
the same power as though their appointment had 
been made in accordance with the agreement to 
arbitrate. (1927, c. 94, s. 4.) 

As to number of arbitrators generally, see note to sec. 
1-544. 

Editor’s Note.—Prior to this act the appointments must 
have been made by the parties in pursuance of the agree- 
ment if the controversy was not pending. But if it were 
pending the appointment might have been made by the 
court with the consent of the parties. See the note under 
sec. 1-544. 

Notice of Appointment to Arbitrators—There was no 
necessity that the arbitrators under the former law be in- 
formed of their appointment by a formal or written notice. 
It was sufficient if they were appointed, met and made an 
award. Allison v. Bryson, 65 N. €. 44. This will probably 


apply to appointments made under the present law whether 
by the parties or the courts. Ed. note. 


§ 1-548. Application in writing; hearing.— Any 
application made under authority of this article 
shall be made in writing and heard in a summary 
way in the manner and upon the notice provided 
by law or rules of court for the making and hear- 
ing of motions, except as otherwise herein ex- 
pressly provided. (1927, c. 94, s. 5.) 


§ 1-549. Notice of time and place of hearing.— 
The arbitrators shall appoint a time and place for 
the hearing, and notify the parties thereof, and 
may adjourn the hearing from time to time as 
may be necessary, and, on application of either 
party, and for good cause, may postpone the hear- 
ing to a time not extending beyond the date fixed 
for making the award. (1927, c. 94, s. 6.) 


Former Law.—It may be stated as a general rule that the 
parties had a right to a notice of the time and place of 
hearing if the judgment of the arbitrators may have been 
influenced or enlightened by evidence. Grimes v. Brown, 113 
N. C. 154, 18 S. E. 87; Zell v. Johnston, 76 Ne CG. 302, 
This probably extended to adjourned meetings, except that 
no notice of a final meeting to make up and sign the 
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award was ever necessary. Zell v. Johnston, supra; 5 C, 
J. [8181], 87. 
Right to Notice—A party to an arbitration agreement 


has the right, both at common law and by this section, to 
notice and an opportunity to present evidence as to all 
matters submitted, and in the absence of notice the award 
is not binding upon him and does not estop him from in- 
stituting action in the superior court. Grimes v. Home 
Tas: Col, Zig Nes Ce 59) 225... 8. (2d): 557. 


§ 1-550. Hearing if party fails to appear.—lf 
any party neglects to appear before the arbitra- 
tors after reasonable notice the arbitrators may 
nevertheless proceed to hear and determine the 
controversy upon the evidence which is produced 
before them, (1927, c. 94, s. 7.) 


§ 1-551. Award within sixty days.—If the time 
within which the award shall be made is not 
fixed in the arbitration agreement, the award must 
be made within sixty days from the time of the 
appointment of the arbitrators, and an award 
made after the lapse of sixty days shall have no 
legal effect unless the parties extend the time in 
which said award may be made, which extension 


or ratification shall be in writing. (1927, c. 94, 
s. 8.) 
Former Law. — Under the former law, the time given in 


which to submit the award was fixed either by the agree- 
ment or the order of the court submitting the question by 
the consent of the parties. See 5 C. J. [§ 288] 123. 
Provisions Subject to Waiver.—Where hearings are 
before the arbitrators more than sixty days after the 
mission to arbitration, and all parties are present or rep- 
resented by counsel, the unsuccessful party may not wait 
until after the award has been made and then set up for 
the first time his contention that the award was of no ef- 
fect because not made within sixty days after the sub- 
mission, the provisions of this section being subject to 
waiver, and the award as rendered is binding on the par- 
ties. Andrews v. Jordan, 205 N. C. 618, 172 S. E. 319. 


held 
sub- 


§ 1-552. Representation before arbitrators.—No 
one other than a party to said arbitration, or 
a person regularly employed by such party for 
other purposes, or a practicing attorney-at-law, 
shall be permitted by the arbitrator or arbitrators 
to represent before him or them any party to 
tlie arbitration. (1927, ¢. 94, s. 9.) 


§ 1-553. Requirement of attendance of wit- 
nesses.—The arbitrator or arbitrators, or a major- 
ity of them, may require any person to attend 
before him or them as a witness, and to bring 
with him any book or writing or other evidence. 

The fees for such attendance shall be the same 
as the fees of witnesses in the Superior Court. 

Subpcenas shall issue in the name of the arbi- 
trator or arbitrators, or a majority of them, and 
shall be signed by the arbitrator or arbitrators, or 
a majority of them, and shall be’ directed to the 
person and shall be served in the same manner as 
subpcenas to testify before a court of record in 
this State; if any person so summoned to testify 
shall refuse or neglect to obey such subpcenas, 
upon petition the court may compel the attend- 
ance of such person before the said arbitrator 
or arbitrators, or punish said person for contempt 
in the same manner now provided for the attend- 
ance of witnesses or the punishment of them in 
the courts of this State. (1927, c. 94, s. 10.) 


Editor’s Note. — At common law the arbitrators could 
not of themselves compel the attendance of witnesses. And 
where they heard evidence they were not compelled to ad- 
minister oaths, though they could do so. (See Pierce v. 
Perkins, 17 N. C. 250; McCrae v. Robeson, 6 N. C. 127). The 
mode of hearing testimony must have been fair and im- 
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partial to the parties. See Pierce v. Perkins, supra. Hurdle 
ve Stallings 100 5Ne C. 16, 03 (Sx Be 720; 


§ 1-554. Depositions. — Depositions may be 
taken with or without a commission in the same 
manner and for the same reasons as provided by 
law for the taking of depositions in suits pending 
in the courts of record in this State. (1927, c. 94, 
S,. 114) 


Editor’s Note. — There was no method of taking deposi- 
tions in arbitration proceedings at common law. 


§ 1-555. Orders for preservation of property. 
—At any time before final determination of the 
arbitration the court may upon application of a 
party to the submission make such order or de- 
cree or take such proceeding as it may deem nec- 
essary for the preservation of the property or for 
securing satisfaction of the award. (1927, c. 94, 
Sy 12)) 


§ 1-556. Questions of law submitted to court; 
form of award.—The arbitrators may, on their 
own motion, and shall by request of a party to 
the arbitration, 

(a) At any stage of the proceedings submit any 
question of law arising in the course of the hear- 
ing for the opinion of the court, stating the facts 
upon which the question arises, and such opinion 
when given shall bind the arbitrators in the mak- 
ing of their award: 

(b) State their final award in the form of a con- 
clusion of fact for the opinion of the court on the 
questions of law arising on the hearing. (1927, c. 
94, s. 13.) 


§ 1-557. Award in writing and signed by ar- 
bitrators—The award of the arbitrators, or a 
majority of them, shall be drawn up in writing 
and signed by the arbitrators or a majority of 
them; the award shall definitely deal with all 
matters of difference in the submission requiring 
settlement, but the arbitrators may, in their dis- 
cretion, first make a partial award which shall 
be enforceable in the same manner as the final 
award; upon the making of an award, the arbi- 
trators shall deliver a true copy thereof to each of 
the parties thereto, or their attorneys, without 
delay. (1927, c. 94, s. 14.) 


Prior Law—Necessity for Writing. — It would seem that 
under the prior law the award need be in writing only 
when required by the agreement or come within the gen- 
eral statutes of fraud. See Crissman v. Crissman, 27 N. 


C. 498, 503; Gaylord v. Gaylord, 48 N. C. 368, 369. See also 
SeC.- J, $262] S114 
Same—Signature of Arbitrators. — In order for an award 


to have been available, as evidence under the prior law it 
was necessary that it be signed by the arbitrators. Morri- 
son y. Russell, 32 N. C. 273. The signature by persons 
other than the arbitrators has been held not to vitiate the 
award when it is properly signed by a majority of the ar- 
bitrators. Carter v. Sams, 20 N. C. 321. 

Same—Dealing with All Matters Submitted. — It has al- 
ways been necessary for arbitrators to pass on all the 
points particularly referred to them; Osborne v. Calvart, 83 
N. C. 365; otherwise the award was entirely void. But if 
the submission covered all matters in difference without 
specifying them, the arbitrators could make an award of 
only such things as they had notice, and the award was 
good. Walker v. Walker, 60 N. C. 255. 

“The award on its face ought to show that the arbitrators 
have acted upon all the matters submitted.” Crisp v. Love, 
GeaeNG Ge izose taze 

Same—Matters Not Submitted. — Matters passed on by 
the arbitrators not submitted to them rendered the award 
void in the absence of waiver as by the voluntary introdue- 
tion of evidence on matters not submitted. Robertson vy. 
Marshall, 155 N. C. 167, 71 S. E. 67. The power of the ar- 
bitrators is derived from the submission and the award 
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must be made in strict accordance with it, and must not 
go beyond what is embraced in it. Cullifer v. Gilliam, 31 
N. C. 126; Cutler v. Cutler, 169 N. C. 482, 86 S. E. 301. 

However, if the decision of submitted questions involved 
the decision of other questions not submitted, the decision 
of the latter was not error. Zell v. Johnston, 76 N. C. 302. 

Same—Copy and Delivery of Award.—Under the prior 
law it was not necessary, in the absence of agreement to 
that effect, that a copy of the award be given to the parties. 
All that was necessary was that the parties have notice of 
the award as by being present when it was agreed upon 
and signed. With full understanding as to its meaning a 
demand for a copy should have been made at the time of 
rendition if the parties wanted it. See Crawford v. Orr, & 
N. C. 246; Morrison v. Russell, 32 N. C. 273. 

Form of Award.—There has never been any require- 
ment in this state as to the form of the award, this having 
been left to the choice of the arbitrators unless the agree- 
ment specified a form. Ball Thrash Co. v. McCormack, 
172° N;. Co677-8903S25E. 916: 

Award Liberally Construed. — Under the prior law it 
was held that the court will always intend everything in 
favor of an award and will give such construction to it 
that it may be supported if possible. Carter v. Sams, 20 
NeCe2ts 


§ 1-558. Time for application for confirmation. 
—At any time within three months after the 
award is made, unless the parties shall extend the 
time in writing, any party to the arbitration may 
apply to the court for an order confirming the 
award, and the court shall grant such an order 
unless the award is vacated, modified, or cor- 
rected, as provided in §§ 1-559 and 1-560. No- 
tice in writing of the motion must be served 
upon the adverse party, or his attorney, five days 
before the hearing thereof. (1927, c. 94, s. 15.) 


Effect upon Prior Law. — This. section provides the 
method of enforcing an award after it is made. 

The practice in this state regarding the enforcement of 
this award depended upon whether or not the matter sub- 
mitted was pending in court. If it were, and the agree- 
ment was made in court, then the arbitrators reported the 
award to the court when it became a rule of the court if 
confirmed. If the controversy was pending but the agree- 
ment was made out of court, then the award had to be 
submitted to the court for confirmation in order that it 
may be effective to settle the controversy and become the 
judgment of the court. The court had no power to make 
submissions to arbitration rules of court except when the 
subject matter was a pending suit. See Alexander v. Bur- 
ton, 21 N. C. 469. If the cause were not pending then the 
award could be enforced in court only by a suit upon it as if 
it were a contract. Under this section the award operates 
as a verdict of the jury irrespective of whether the cause. 
was pending, and upon application to the court as prescribed, 
judgment is entered thereon. 


§ 1-559. Order vacating award.—In any of 
the following cases the court shall after notice 
and hearing make an order vacating the award, 
upon the application of any party to the arbitra- 
tion: 

(a) Where the award was procured by corrup- 
tion, fraud or other undue means. 

(b) Where there was evident partiality or cor- 
ruption in the arbitrators, or either of them. 

(c) Where the arbitrators were guilty of mis- 
conduct, in refusing to postpone the hearing, 
upon sufficient cause shown, or in refusing to 
hear evidence pertinent and material to the con- 
troversy; or of any other misbehavior, by which 
the rights of any party have been prejudiced. 

(d) Where the arbitrators exceeded their powers 
or so imperfectly executed them that a mutual, 
final, and definite award upon the subject matter 
submitted was not made. 

Where an award is vacated and the time, within 
which the agreement required the award to be 
made, has not expired, the court may, in its dis- 
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cretion, direct a rehearing by the arbitrators. 
(1927, c. 94, s. 16.) 


As to effect of exceeding or imperfectly exercising powers 
under prior law, see note to sec. 1-557. 

Editor’s Note.—It was proposed to the committee which 
framed this act [see note to sec. 1-544] by one of its mem- 
bers that the word “either” in sub-section (b) should be 
changed to “any”; and that the words “signing the award” 
should be added so that corruption or partiality on the part 
of a minority of the arbitrators should not oblige the court 
to vacate the award. ‘The committeeman contended that as 
the language now stands, it would oblige the court to 
vacate the awards. His suggestion was not adopted because 
the section, when construed with the prior section of the act, 
would be given the interpretation which he contends should 
be placed upon it. 

The language of this section follows the lunguage used 
in the same section in the law of several of the states. 


§ 1-560. Order modifying or correcting award. 
—In any of the following cases the court shall, 
after notice and hearing make an order modifying 
or correcting the award, upon the application of 
any party to the arbitration: 

(a) Where there was an evident miscalculation 
of figures, or an evident mistake in the descrip- 
tion of any person, thing or property, referred 
to in the award. 

(b) Where the arbitrators have awarded upon 
a matter not submitted to them. 

(c) Where the award is imperfect in a matter 
of form, not affecting the merits of the contro- 
versy. 

The order must modify and correct the award, 
so as to effect the intent thereof. (1927, c. 94, 
Swly3) 


§ 1-561. Notice of motion to vacate, modify 
or correct award within three months.—Notice of 
a motion to vacate, modify or correct an award 
shall be served upon the adverse party, or his at- 
torney, within three months after an award is filed 
or delivered, as prescribed by law for service of 
notice of a motion in an action. For the purposes 
of the motion any judge who might make an order 
to stay the proceedings, in an action brought in 
the same court, may make an order to be served 
with the notice of motion, staying the proceedings 
of the adverse party to enforce the award. (1927, 
c. 94, s. 18.) 


§ 1-562. Judgment or decree entered. — Upon 
the granting of an order, confirming, modifying, 
correcting or vacating an award, judgment or de- 
cree shall be entered in conformity therewith. 
(1927, c. 94, s. 19.) 


See editor’s note under § 1-558 as to when judgment may 
have been entered under prior law. 


§ 1-563. Papers to be filed on motion relating 
to award.—The party moving for an order con- 
firming, modifying, correcting or vacating an 
award, shall at the time such motion is filed with 
the clerk, file, unless the same have theretofore 
been filed, the following papers with the clerk: 

(a) The written contract or a verified copy 
thereof containing the agreement for the submis- 
sion; the selection or appointment of the arbitra- 
tor or arbitrators, and each written extension of 
the time, if any within which to make the award. 

(b) The award. 

(c) Every notice, 
upon an application 
vacate the award, 
such an application. 


affidavit and other paper used 
to confirm, modify, correct or 
and each order made upon 
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The judgment or decree shall be entered (or 
docketed) as if it were rendered in an action. 
(1927, c. 94, s. 20.) 


§ 1-564. Force and effect of judgment or de- 
cree.—The judgment or decree so entered (or 
docketed) shall have the same force and effect, in 
all respects, as, and be subject to all the provisions 
of law relating to a judgment or decree; and it 
may be enforced, as if it had been rendered in the 
court in which it is entered. (1927, c. 94, s. 21°) 


Force and Effect under Prior Law.—“Ordinarily, if their 
award Le within their powers and unaffected by fraud, mis- 
take, surprise or irregularity, the judge has no power over 
it except to make it a rule of court and enforce it according 
to the course of the court.” Lusk v. Clayton, 70 N. C. 185, 
188. 

Same—Agreement to Become Rule of Court.—‘‘An agree- 
ment that an award shall be a rule (or judgment) of Court 
is merely an agreement to confess judgment according to 
the award when it shall be made. If such agreement be 
made by persons having no suit in court respecting the 
matters referred, a court (in this state at least) will not 
compel performance of the agreement by attachment be- 
cause the parties have not put themselves under its juris- 
diction, ‘but will leave them to their remedy by action on 
the agreement. Alexander v. Burton, 21 N. C. 469. If, how- 
ever, such an agreement is made between the parties to a 
suit, the court having jurisdiction over the persons and the 
subject-matter will compel the parties by attachment to 
perform the agreement by confessing judgment according 
to the award, or, as a more direct way to the same end, 
will (in this state at least) enter judgment according to the 
award.” Cunningham v. Howell, 23 N. C. 9; Lusk v. Clayton, 
ZONNei C2185, 00188. 

Effect of Arbitrators Attempting to Decide by Law. — 
Where it appears that the arbitrators intended to decide 
according to law, if they clearly mistake the law, the judge 
may set aside the award, and perhaps in some cases give 
such judgment as they ought in law to have given. Lusk 
v. Clayton, 70 N. C. 185, 188. 


§ 1-565. Appeal—An appeal may be taken 
from the final judgment or decree entered by the 
court. (1927, c. 94, s. 22.) 


Editor’s Note.—This section was taken from the law of 
Illinois, which was passed by the acts of 1893, sec. 15. 

This section is specific in that it is limited to the final 
judgment or decree entered by the court, and cannot be 
taken from the arbitration directly. In other words it may 
be taken in accordance with sections 1-557 and 1-559, 

Notwithstanding that in many states an appeal can be 
had only in cases of fraud or some matter that goes to the 
very essence of the thing, this section gives the right of 
appeal in all cases. See “Handbook on the National Con- 
ference of Commissioners on Uniform State Laws’? and the 
proceedings of the 35th annual meeting of 1925, pages 63, 701. 

Presumption on Appeal._Where parties to an action in 
ejectment consent to arbitration on questions of boundaries 
and an order is made accordingly under this and the fol- 
lowing sections, but the record discloses no evidence upon 
which the arbitrators based their decision, the courts will 
assume that there was evidence to support their action. 
Bryson v. Higdon, 222 N. C. 17, 21 S.. E. (2d) 836. 


§ 1-566. Uniformity of interpretation — In. 
terpretation of article—This article shall be so 
interpreted and construed as to effectuate its 
general purpose to make uniform the law of those 
states which enact it. (1927, c. 94, s. 23.) 


§ 1-567. Citation of article—This article may 
be cited as the uniform arbitration act. (1927, c. 
94, s. 24.) 


Art. 46. Examination of Parties. 


§ 1-568. Action for discovery abolished.—No 
action to obtain discovery under oath, in aid of 
the prosecution or defense of another action, shall 
be allowed, nor shall any examination of a party 
be had on behalf of the adverse party, except in 
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the manner prescribed by this article. (Rev., s. bitt v- Gregory, 196 N. C. 9, ll, 144 S. E. 297. See Mc- 
864: Code, s. 579: C. C. P., s. 332; C. S. 899.) Graw v. Southern Ry. Co., 209 N. C. 432, 439, 184 S. E. 


As to inspection of documents, see sec. 8-89; as to’ ex- 
amination of corporations, see sec. 1-569. 

Editor’s Note.—In 1851 Parliament passed what was known 
as Lord Denman’s Act, whicb provided that in all actions 
or proceedings and at all stages, before any person having 
authority to hear evidence, “the parties thereto and the per- 
sons in whose behalf any such suit or action or other pro- 
ceeding may be brought or defended, shall, except as here- 
inafter excepted, be competent and compellable to give evi- 
dence, either viva voce or by deposition, according to the 
practice of the court, on behalf of either or any of the 
parties to the said suit, action or other proceeding.” 

In section 6 of Lord Denman’s Act it was also provided 
that in all actions pending in the superior courts of common 
law the right to compel the production of, to inspect «nd 
take copies of the papers of an adversary party should be 
confined to those cases where a discovery might have been 
obtained at the instance of the moving party by a bill or 
other proceeding in a court of equity. 14 and 15 Vic., 91 Stat. 
at Large, ch. 99, §§ 2 to 6, inclusive; 2 Taylor on Ev., sec. 
1217. See Harper v. Pinkston, 112 N. C. 293, 296, 17 S. E. 161. 

At the time this Act was passed, the various courts of 
law and chancery were still maintained with the established 
procedure in each. When the courts of equity were abolished 
in this State, Lord Denman’s Act was practically incor- 
porated into the C. C. P. These provisions were carried 
forward in the Code of 1883 as sections 578 to 584, both in- 
clusive, and section 588 in ictidem verbis, except the pro- 
viso to sec. 580. With few variations, Battle’s Revisal, ch. 
17, sections 332 to 341 are the same as the sections of the 
Code referred to. 

With some exceptions and additions, these provisions were 
carried forward in a substantial form, and constituted 
sections 899 to 907 of the Code. The Code of New York, 
Voorhees, section 389 to 397, both inclusive, contains practi- 
cally the same provisions as are found in our statutes. Har- 
per v. Pinkston, 112 N. C. 293, 17 S. E. 161; McLeod v. Bul- 
lard, 84 N. C. 516. 

Substitute for Bill of Discovery. — This article abolishes 
and is a substitute for the old equitable bill of discovery. 
Dunn y. Johnson, 115 N. C. 249, 257, 20 S. E. 390; Helms v. 
Green, 105 N. C. 251, 261; 11 S. E. 470; Harper v. Pinkston, 
112 N. C. 293, 297, 17 S. E. 161; Hudson v. Jordan, 108 N. 
C. 10, 13, 12 S. E. 1029. See McGraw yv. Southern Ry. Co., 
209 IN. Ci 432; 184s. Bl: 

Same—Rules Governing.—In Harper v. Pinkston, 112 N. 
C. 293, 301, 17 S. E. 161. Avery, J., quoting 1 Pomeroy, Jur., 
sec. 194, says: ‘“[he principles and doctrines relating to dis- 
covery, which have been settled by the courts of equity and 
which Getermine what facts parties can be compelled to dis- 
close and what documents to produce, and under what cir- 
cumstances the disclosures or procuctions can be obtained, 
will still continue to be recognized by the courts and to reg- 
ulate their action in enforcing the examination of parties 
and the production of writings by means of the more sum- 
mary statutory proceedings. The abolition or discontinuance 
of technical ‘discovery’ has not abrogated those principles 
and doctrines. Recurring to the language of the statutes for 
the purpose of giving my own construction we find that the 
legislature may be said to heve discontinued the formal bill 
of discovery, but to have retained the right to compel similar 
disclosures in the manner prescribed.” 

Applied in Enloe yv. Charlotte Coca-Cola 
DIO NC. bow 186h 49.8. 242s 

Cited in McGraw v. Southern Ry. Co., 209 N. C. 432, 
184. S. B. 31; O’Briant v.. Bennett, 213 N:  C.. 400, 196 S. 
E. 336. 


§ 1-569. Adverse party examined.—A party to 
an action may be examined as a witness at the 
instance of any adverse party, and for that pur- 
pose may be compelled, in the same manner and 
subject to the same rules of examination as any 
“other witness, to testify, either at the trial or con- 
ditionally or upon commission. Where a cor- 
poration is a party to the action, this examina- 
tion may be made of any of its officers or agents. 
(Rev.,.s. 865; Code, s. 580; C.-C, P., s. 333; 1907, 
c. 799; C. S. 900.) 


Cross References.—As to examination of parties and wit- 
nesses in supplemental proceedings, see sec. 1-356; as to ex- 
amination before trial, see sec. 1-570 and annotations thereto. 

Construction.—This section is remedial, and should be 
liberally construed to advance the remedy afforded. Ab- 


Bottling Co., 


31; Douglas v. Buchanan, 211 N. C. 664, 191 S. E. 736. 

Purpose of Examination under This and Following Sec- 
tion.—The purpose of this and the following section is two- 
fold: first, to procure information in framing the com- 
plaint, and second, to procure evidence for trial. Where 
the complaint has been filed the order granting the com- 
mission to examine the adverse party was not obtained 
for the first purpose, and where the answer has not been 
filed it is obvious that the application for the order for the 
second purpose is premature, since no issues have yet 
been joined. Ogburn vy. Sterchi Bros. Stores, 218 N. C. 
507, 11 S. E. (2d) 460. 

Substitute for Bill of Discovery.—This section is a sub- 
stitute for a bill of discovery. Abbitt v. Gregory, 196 N. 
C. 9, 144 S. E. 297; Bohannon y. Wachovia Bank, etc., Co., 
210 N. C. 679, 188 S. E. 390; Douglas v. Buchanan, 211 N. 
C. 664, 191 S. E. 736. 

Order for Bill of Particulars.—The fact that a defend- 
ant might have proceeded under this section and the fol- 
lowing section for an examination of the adverse party 
does not render the granting of his motion to require plain- 
tiff to make his complaint more definite and certain as pro- 
vided by § 1-153, or file a bill of particulars under § 1-150, 
improvident as a matter of law, and the trial court’s ac- 
tion in striking out such order on the ground that it was 
improvidently entered is reviewable and will be held for 
error. Temple v. Western Union Tel. Co., 205 N. C. 441, 
1712 S030. 

Leave of Court Unnecessary.—It is not necessary that 
a party to an action, who desires to examine an adverse 
party, as authorized by this section, shall first obtain 
leave from the court to make such examination. Abbitt 
v. Gregory, 196 N. C. 9, 10, 144 S. E. 297; Douglas v. Buch- 
anan, 211 N. C. 664, 191 S. E. 736. 

Nonresidence.—The right to make such examination, is 
not affected by the nonresidence of the adverse party when 
he has submitted to the jurisdiction of the court by filing 
pleadings. Abbitt v. Gregory, 196 N. C. 9, 144 S. E. 297. 

Where an order striking an answer under § 1-572 was 
void because of an alternative condition attached the ques- 
tion of whether the court had the power to order the in- 
dividual defendant, who had moved to another state, to 
appear under this section is not presented for decision. 
Hagedorn v. Hagedorn, 210 N. C. 164, 185 S. E. 768. 

Premature Appeal.—_Where an order for an examination 
of an adverse party in order to obtain evidence is granted 
in an action in which the pleadings have been filed, an ap- 
peal from such order prior to the examination is prema- 
ture, and will be dismissed. Abbitt v. Gregory, 196 N. C. 
9, 144 S. E. 297. 

An appeal from an order for 
agents of the defendant 
in order to obtain information upon 
complaint, is premature and will be 
v. Mills, 196 N. C. 93, 144 S. E. 534. 

Appeal from Refusal to Set Aside Order for Examina- 
tion Is Not Premature.—An appeal from the refusal of the 
court to set aside an order of the clerk for the examina- 
tion of an adverse party under this section was held not 
premature, the appeal presenting the question of whether 
plaintiff’s affidavit upon which the order was made states 
facts sufficient to constitute a cause of action. Bohannon 
v. Wachovia Bank, etc., Co., 210 N. C. 679, 188 S. E. 390. 

Joinder with Order for Inspection of Writings.—An ex- 
amination of an adverse party under this section may be 
joined with an order under § 8-89 for an inspection of 
are AlbDItts Van Gregory, 100 IN. Gro weit aq Sees 
297. 

Manner of Examination.—Where the court has entered 
an order that an adverse party answer questions he had re- 
fused to answer before a commissioner appointed under the 
provisions of sec. 1-570, a further provision that the party 
would be deemed to have complied if he thereafter filed an- 
swer under oath, deprives the examining party of his right 
to be present for cross-examination, etc., and is contrary to 
the provisions of this section requiring that such examina- 
tion must be in the same manner and subject to the same 
rules as applic-ble to other witnesses, etc. Cartwright v. 
Southern, etc., R.. Co., 176 N. C.°36, 96 S. E.. 647. 

County of Examination.—An examination under this and 
following sections of the article may be had in any county 
wherein the witness resides or where he may be found with- 
in the_state. Commissioners v. Lemly, 85 N. C. 342, 347. 

Directors of Corporation Examined.—In an action by a 
stockholder of a corporation to set aside as fraudulent an 
assignment of a contract by the corporation, the directors 
may be compelled to disclose information to enable the 
plaintiff to frame his complaint cven though their evidence 


the 
corporation 


examination of the 
under this section 
which to base the 
dismissed. Johnson 
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may result in pecuniary injury. Holt v. Southern Finish- 
ing, etc., Co., 116 N. C. 480, 21 S. E. 919. 

Same—Appeal Does Not Lie from Order.—An appeal does 
not lie (being premature) from an order directing the ex- 
amination of directors of a corporation under the provisions 
of this section in an action by a stockholder against the 
corporation, or from a refusal to discharge such order. Holt 


v. Southern Finishing, etc., Co., 116 N. C. 480, 21 S. E. 919. . 


Answers as Evidence—Where a defendant has been ex- 
amined after the filing of the complaint in the action, but 
before trial in accordance with this section, his answers to 
the questions propounded on the examination are compe- 
tent as evidence at the trial. Swainey v. Great Atlantic, 
etc., Tea Co., 204 N. C. 713, 169 S. E. 618. 

Right to Cross-Examine Witnesses Is Available Only at 
Time of Examination.—Where the examination of witnesses 
prior to trial is had under the provisions of this and the 
following sections and the testimony elicited from the wit- 
nesses read at the trial, the party against whom such evi- 
dence is introduced is not entitled as a matter of right to 
cross-examine such witnesses, although they are present 
at the trial, the right to object to the competency of the 
evidence and cross-examine the witnesses being available 
to the party only at the time the examination of the wit- 
nesses is had. McGraw v. Southern Ry. Co., 209 N. C. 
432, 184, Sockeye 31. 

Applied in Fox v. Asheville Army Store, 215 N. C. 187, 1 
S, -He fed ye550. 

. Stated in Rivenbark v. Shell Union Oil Corp., 217 N. C. 

S92 8 Sy HE. 2d)" 919. 

Cited in Gudger v. Robinson Bros. 


Contractors, 
Cras is S: Bed). 414 


219 N. 


§ 1-570. Before trial in his own county.—The 
examination, instead of being had at the trial, as 
provided in § 1-569, may be had at any time be- 
fore the trial, at the option of the party claiming 
it, before a judge, commissioner duly appointed 
to take depositions, or clerk of the court, on a 
previous notice to the party to be examined, and 
any other adverse party, of at least five days, un- 
less for good cause shown the judge or court 
orders otherwise. (Rev., s. 866; Code, s. 581; 
199% calie CaC> Pas: 33471899, c. 65, s: 1; -C. 
S. 901.) 


See section immediately preceding and annotations thereto. 

Examination at Option of Party Claiming.—The exam- 
ination is treated as a right to be exercised before trial at 
the option of the party claiming it. Vann v. Lawrence, 11! 
N. C. 32, 33, 15 S. E. 1031; McGraw v. Southern Ry. Co., 
209 N. C. 432, 184 S. E. 31. 

Examination Must Be Necessary to Secure Order.—To ob- 
tain an order for the examination of the defendant to dis- 
cover necessary information to file his complaint under this 
section, it is necessary for the plaintiff to show under oath 
that in good faith the information sought is not otherwise 
available to him, and its necessity in such detail as will en- 
able the court to pass thereon, and when upon an appeal 
from the refusal of the order this has not been done, the de- 
cision of the lower court will not be disturbed. Chesson v. 
Washington County Bank, 190 N. C. 187, 129 S. E. 403. 

The court is not bound to order an examination of a de- 
fendant for the purpose of preparing a complaint, unless it 
is made to appear under oath of the mover that such an 
order is necessary, that the evidence sought to be elicited is 
material, and that the application is made in good faith. 
Bailey v. Matthews, 156 N. C. 78, 72 S. E. 92. 

Same—Appeal from Order.—An affidavit in support of a 
motion in the cause to allow the plaintiffs to examine the 
defendant adversely under the provisions of this section, 
showing that the defendant had assume’ to manage the 
estate of a deceased person of whom the plaintiffs were the 
heirs at law under a paper purporting to be a will, but 
which had been set aside by the court upon caveat entered, 
and that this was the only available way in which certain 
information necessary in the action could be obtained, is 
sufficient to sustain the order of examination allowed by 
the clerk and approved by the judge of the superior court, 
and the defendant’s appeal is accordingly dismissed in the 
Supreme Court. Jones v. Union Guano Co., 180 N. C2319, 
104 S. E. 653, vited and distinguished. Whitehurst v. Hin- 
ton, 184.3N. Co 41, 113 (S. F.. 500. 

A party cannot appeal from an order to appear before the 
clerk to be examined under oath concerning the matters set 
out in the pleadings. Pender v. Mallett, 122 N. C. 163, 30 S. 
E. 324. 

An appeal will not lie direc''y to the Supreme Court from 
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an order of the superior court judge affirming the action of 
the clerk in ordering the examination of the defendant to 
elicit certain information, alleged to be not otherwise ob- 
tainable, and material to the filing of the complaint, when 
it does not appear that the defendant will be prejudiced or 
injured thereby. Monroe v. Holder, 182 N. C. 79, 108 S. E. 
359. 

Defendant Examined to Aid in Framing Complaint.—Under 
this section the defendant may be examined before the plead- 
ings are filed to procure information in framing the com- 
pl.int. Pendersv. oWallett, 123 N. C. 57, 60, 31, S$. EB. 351. 

The plaintiff in an action for injuries by alleged neglect 
of a physician may, under this section providing that an 
examination of a defendant may be had at any time before 
the trial, have an examination of the defendant to aid him 
in filing his complaint, where he alleges that he knows the 
facts g- erally and substantially, but that tle defendant 
has the precise knowledge necessary for proper proceedings. 
Smith vy. Wooding, 177 N. C. 546, 94 S. E. 404. 

Upon application to examine a Ccfe..dant before the clerk 
of the superior court, prior to trial and to aid in pre- 
paring the complaint, such facts as will entitle the movent ta 
the order must be made to appear by affidavit; but after 
filing a verified complaint setting out a cause of action, the 
plaintiff has a right to the order for examination, and the 
leave of the court is unnecessary. Ward v. Martin, 175 N. 
Ce 2375) 9555-2 Ba Ole 

Examination—Before Commissioner. — The party may be 
examined before a commissioner appointed to take the exam- 
ination, but the commission must issue out of the court 
in which the cause is pending. Vyne v. Fogle Bros. Co., 176 
Ne Cassipco2no/ oa e147. 

Same—Before Clerk.—When a p=rty elects to have the ex- 
amination before the clerk it would seem that the mode of 
conducting it must be in all respects the same as if had be- 
fore the judge. Harper v. Pinkston, 112 N. C. 293, 303, 17 
Sie Hee lols 

Under this section the clerk is clcthed with precisely the 
same authority as the judge. Bradley Fertilizer Co. vy. Tay- 
lors 112°N. C. 141, 147, 17-8. E- 69. 

Same—Not Part of Pleadings.—The examination of the 
defendant filed in the recor - should not be taken as part 
of the answer for the purpose of passing upon a demurrer. 
The examination is not intended by the law to be a part 
of the pleading, but is in its very nature simply evidence 
which can he used by the plaintiff in support of his allega- 
tions and which may be rebutted by the defendant. Whit- 
aker v. Jenkins, 138 N. C. 476, 481, 51 S. KE. 104. 

Sufficiency of Petition for Examination.—A petition for 
the examination of a codefendant which is not in the 
form of an affidavit, and further fails to allege the facts 
upon which petitioner bases its allegation that the ex- 
amination of respondent is necessary to enable it to pre- 


pare its defense, is insufficient to support an order for 
examination. Gudger v. Robinson Bros, Contractors, 219 
Ne Cre 251) 13 St ES (2d)? 414. 


In order to justify the examination provided for in this 
article, the verified application must state facts which will 
show the nature of the cause of action, and that the in- 
formation sought is material and necessary and not other- 
wise accessible to the applicant, and further that the mo- 
tion is meritorious and made in good faith. The court will 
not permit a party to spread a dragnet for an adversary 
to gain facts upon which to sue him, or to harass him un- 
der the guise of a fair examination. Washington v. Safe 
Bus, 219 N. C. 856, 858, 15 S. E. (2d) 372, and cases cited 
therein. 

Sufficiency of Application.—An application for an order 
for the examination of an adverse party under this section 
must contain positive averments, and. must not be argu- 
mentative, and mere statements that the examination is 
necessary and material is not sufficient, but the statute 
will not be construed so as to preclude an examination of 
an adverse party when the affidavit shows good faith, ne- 
cessity, and materiality, and where it is alleged that the 
necessary information cannot be had from any person 
except the adverse party because all other persons with 
such information are outside the jurisdiction, the applica- 
tion is sufficient, and an order based thereon will be upheld. 
B-ll v. Murchison National Bank, 196 N. C. 233, 145 S. E. 
241, 

Notice.—The provision, ‘‘unless for good cause shown, the 
judge or court orders otherwise,” applies to the length of 
notice which he can make less than the five days prescribed. 
Vann v. Lawrence, 111 N. C. 32, 33, 15 S. pip on a Re 

Applied in Fox v. Asheville Army Store, 215 aN. GC. 187,91 
S. E. (2d) 550. 

Cited in Bohannon vy. Wachovia Bank, etc., Co., 210 N. 
C. 679, 188 S. E. 390; Knight v. Little, 217 N. C. 681, 9 S. 
He. (2d) 377. 
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§ 1-571. Compelling attendance of party for 
examination before trial—The party to be 
examined, as provided in § 1-570, may be com- 
pelled to attend in the same manner as a witness 
who is to be examined conditionally; but he shall 
not be compelled to attend in any county other 
than that of his residence or where he may be 
served with a summons for his attendance. The 
examination shall be taken and filed by the judge, 
clerk or commissioner, as in case of witnesses 
examined conditionally, and may be read by either 
party on the trial. (Rev., ss. 866, 867; Code, ss. 
581; 53827 C. C). P., ss. 384, 335; 1899,0c noo eee: 
C. S. 902.) 


Either Party May Subject Other to Examination.—Fither 
plaintiff or defendant may subject the adversary party or 
person adversely interested in the action to examination be- 
fore the clerk or judge, or a commissioner appointed by the 
court for the purpose of eliciting evidence in support of his 
contention in the controversy. Bradley Fertilizer Co. vy. Tay- 
Moree 112 Ne (GC, 14151440 17S, os. 69- 

Claim of Privilege against Self-Crimination——An order 
to examine a defendant will not be denied on the ground that 
the answers of the defendant will tend to incriminate him, 
in an action wherein the complaint has been filed alleging 
that the defendant had misappropriated the plaintiff’s money 
while acting as his bookkeeper and accountant, the answers 
of the defendant not necessarily having to show a criminal 
intent, etc., and the time for his refusal to answer being 
when such incriminating questions are asked on the exam- 
ination. Ward v. Martin, 175 N. C. 287, 95 S. E. 621. 

An order to examine the party to an action under this 
section may not be revoked on motion made on written no- 
tice of his attorney, stating that the answers sought to be 
elicited will tend to incriminate him. Ward v. Martin, 175 
Ni G. 5287,° 95.52 Be 62ls 

County of Examination—An examination of the defend- 
ant to discover facts necessary to be obtained in preparing a 
complaint must be made in the county of his residence. 
Bailey v. Matthews, 156 N. C. 78, 72 S. E. 92. 

Proceedings to examine an adverse party before the clerk 
or upon commission must be instituted after summons has 
been issued and action commenced, and on motion before 
the clerk of the superior court of the same county or the 
judge presiding over that court, or holding the courts of 
the district; and a clerk of another county, where the ac- 
tion is not pending, is without jurisdiction over the pro- 
ceedings, and his order made therein will be quashed. Vyne 
v. Fogle Bros. Co., 176 N. C. 351, 97 S. E. 147. 

Same—Appeal. — An appeal to the Supreme Court will 
directly lie from the refusal of the superior court judge to 
vacate an order of the clerk of that court to examine an ad- 
versary party to an action pending in another county; and 
there being no cause therein in which an exception may 
be noted and preserved, an objection that the appeal is 
fragmentary cannot be sustained. Vyne v. Fogle Bros. Co., 
7G Nem C- 9651) 9745 tL 475 

May Be Read by Either Party. — The examination of 
an adverse party, as this section provides, may be read by 
either party on the trial, and is, like a deposition, de bene 
esse, in that it becomes ‘‘the evidence of the law.’’ So to 
speak, it is ‘canned evidence,” kept in cold storage, for it 
cannot be altered. In both, the testimony is subject to all 
valid objections taken at the time, and there is stronger 
reason for its competency at the trial, for, besides the ex- 
press authority without any exception, that such testimony 
can be read “by either party at the trial,’? in the case of 
evidence de bene esse the deposition is taken in favor of 
the party offering it, while in a bill of discovery it is taken 
at the instance of the adversary party. Phillips yv. Inter- 
state Land Co., 174 N. C. 542, 546, 94 S. E. 12; Beck v. 
Wilkins-Ricks Co., 186 N. C. 210, 119 S. EB. 235. See Mc- 
Graw v. Southern Ry. Co., 209 N. C. 432, 184 S. E. 31. 

Party Examining Not Compelled to Use Testimony.—The 
fact that the plaintiff examined the defendant under this 
section did not compel the plaintiff to use that testimony on 
the trial, nor did it make that defendant in any sense the 


plaintiff's witness. Shober v. Wheeler, 113 N. C. 370, 376, 
18 S. E. 328. 
Death Does Not Render Inadmissible—In Phillips v. 


Interstate Land Co., 174 N. C. 542, 546, 94 S. E. 12, quoting 
Rowland v. Pickney, 8 Miss. 458, it is said: ‘‘The deposi- 
tion of a witness, taken before the death of one of the 
parties, is not inadmissible on the trial.” 

Entire Examination Must Be Read.—Where a party 
reads in evidence an examination of an adverse party 
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had under the provisions of § 1-568 et seq., he must read 
the whole of the examination, and the admission in evi- 
dence of the direct examination of such party while omit- 
ting the cross-examination is reversible error. Enloe v. 
Charlotte Coca-Cola Bottling Co., 210 N. C. 262, 186 S. E. 
242. 

Cited in O’Briant v. Bennett, 213 N. C. 400, 196 S. E. 336. 


§ 1-572. Party’s refusal to testify; penalty.—If 
a party refuses to attend and testify, as provided 
in the preceding sections, he may be punished as 
for a contempt, and his pleadings may be stricken 
out. (Rev., s. 869; Code, s. 584; C. C. P., s. 337; 
C. §. 903.) 


In Hagedorn v. Hagedorn, 210 N. C. 164, 165, 185 S. 
E. 768, the court was precluded from deciding the power 
to strike out an answer under authority of this section, 
because of the alternative condition attached to the or- 
der, which rendered it void. 


§ 1-573. Rebuttal of party’s testimony.—The 
examination of the party thus taken may be 
rebutted by adverse testimony. (Rev., s. 868; 
Code,..s#583) Cee, sae .2536°1G. 25: 904.) 


Editor’s Note. — It is a well settled rule of law that one 
who offers and examines a witness will not be heard to im- 
peach his character and veracity; a party is not to take 
and use evidence and then directly impeach the source from 
which it comes. To give these sections, providing for the 
examination of adverse parties, such a meaning would cer- 
tainly introduce a novel feature into the law and practice, 
and subvert this ancient and time honored rule in the con- 
duct of civil suits. It is laid down, as a clear rule, in’a line 
of cases reaching from the early days of English jurispru- 
dence down to the present time, that a party has no right 
to put a witness into the box, as a witness of credit, and 
when he gives unfavorable evidence, to call a witness to 
discredit him. Such would be fraud of the rankest kind 
upon the jury. While a party is not permitted to produce 
general evidence to discredit his own witness, but, if the 
witness prove facts in a cause which make against the 
party who called him, the party may call other witnesses 
to prove that the facts were otherwise. This has nothing 
to do with the integrity of the witness, but merely shows 
that, as any man might be, he is mistaken as to certain 
facts. 

This section seems to fall within the general rule, and 
preclude the party who takes and introduces the examina- 
tion as evidence in his own behalf from discrediting or im- 
peaching the witness himself, except as that result may be 
incidental to proof of a different state of facts. By calling 
his adversary, a party makes him so far his own witness 
that he cannot impeach or disparage his general credibility. 
In Strudwick v. Broadnax, 83 N. C. 401, 405, it was said 
that we should hesitate to ascribe to the rebuttal “by ad- 
verse testimony,” authorized by this section, which is de- 
fined by Worcester as “a driving or beating back, a repell- 
ing or opposing by argument or evidence,” an effect so 
sweeping as to break down a principle so long and thor- 
oughly established and acted on in judicial practice, without 
some more clear and distinct manifestation of the legisla- 
tive will than is furnished by the word employed to express 
it. Hice v. Cox, 34 N. C. 315, citing Holdsworth vy. Dart- 
mouth, 2 M. & Rob. 153; Spencer v. White, 23 N. C. 236; 
Shelton vy. Hampton, 28 N. C. 216; Wilson v. Derr, 69 N. 
C137. 

May Rebut Deposition on Trial. — A plaintiff can rebut 
the defendant’s deposition on trial by adverse testimony. 
Hudson v. Jordan, 108 N. C. 10, 13, 12 S. E. 1029. 

May Contradict but Can Not Impeach. — A party who 
puts his adversary on the stand gives him an opportunity 
to testify on his own behalf on cross-examination, and 
waives his right of impeaching him by attacking his credi- 
bility, but retains the privilege of contradicting him by 
testimony of other witnesses inconsistent with his. Helms 
v. Green, 105 N. C. 251, 262, 11 S. E. 470; Coates v. Wilkes, 
O2RIN eGarosdanooes 

Quoted in McGraw v. Southern Ry. Co., 209 N. C. 432, 
184 §. E. 31. 


§ 1-574. Irresponsive’ answers may be met by 
party’s own testimony.—A party examined by 
an adverse party, as provided in this article, may 
be examined in his own behalf, subject to the 
same rules of examination as other witnesses. 
But if he testifies to any new matter, not respon- 
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sive to the inquiries put to him by the adverse 
party, or necessary to explain or qualify his an- 
swers thereto or to discharge himself when his 
answers would charge himself, the adverse party 
may offer himself and must be received as a wit- 
ness in his own behalf in respect to the new 
matter, subject to the same rules of examina- 
tion as other witnesses. (Rev., s. 870; Code, ss. 
583, 585; C. C. P., ss.°336, 338; C. S. 905.) 


§ 1-575. Real party in interest examined.—A 
person for whose immediate bcnefit the action 
is prosecuted or defended, though not a party 
to the action, may be examined as a witness, in 
the same manner, and subject to the same rules 
of examination, as if he was named as a party. 
(Reve S71, Code, srpserc C..P.,s.-3399 C. S. 
906.) 


As to examination of officers and agents of a corporation, 
see sec. 1-569. 

The testimony sought must be that of a person immedi- 
ately interested in the action. Strudwick v. Broadnax, 83 
N. C. 401, 403. 


§ 1-576. Examination of coplaintiff or code- 
fendant.—A party may be examined on behalf of 
his coplaintiff or codefendant as to any matter in 
which he is not jointly interested or liable with 
such coplaintiff or codefendant, and as to which 
a separate and not joint verdict or judgment can 
be rendered. He may be compelled to attend in 
the same manner as at the instance of an adverse 
party; but the examination thus taken cannot 
be used in behalf of the party examined. When 
one of several plaintiffs or defendants who are 
joint contractors, or are united in interest, is 
examined by the adverse party, the other of such 
plaintiffs or defendants may offer himself, and 
must be received, as a witness to the same cause 
of action or defense. (Rev., s. 872; Code, s. 587; 
C2 C5 Pres 340: CM S.7907.) 


As to production of writings, see sec. 8-89 et seq. 


A party may be compelled to attend court, and be ex- . 


amined in behalf of a coplaintiff, or a codefendant, ‘‘as ta 
any matter in which he is not jointly interested or liable,” 
etc.; and in such a case he is entitled to pay as a witness. 
Penny v., Brink, 75 N. C. 68. 

Where one of defendants sued as joint tort-feasors al- 
leges, among other defenses, that plaintiff’s injuries re- 
sulted solely from the negligence of its codefendant, such 
codefendant is not entitled to an examination of respondent 
defendant, since, even though the defenses of defendants are 
antagonistic in regard to this defense, they are jointly in- 
terested in the defense of the action and a joint verdict and 
judgment against both is possible. Gudger v. Robinson Bros. 
Contractors, 219 N. C. 251, 13 S. E. (2d) 414. 


Art. 47. Motions and Orders. 


§ 1-577. Definition of order.—Every direction 
of a court or judge, made or entered in writing, 
and not included in a judgment, is an order. 
(Rev., s. 873; Code, s. 594; C. C. P., ss, 344, 345; 
C. S$. 908.) 


An appeal from an order continuing in force a former 
order made in the cause will be dismissed. Childs v. Mar- 
tin, 68 N. C. 307. 

§ 1-578. Motions; when and where made.—An 
application for an order is a motion. Motions 
may be made to a clerk of a superior court, or to 
a judge out of court, except for a new trial on 
the merits. Motions must be made within the 
district in which the action is triable. A motion 
to vacate or modify a provisional remedy, and 
an appeal from an order allowing a provisional 
remedy, have preference over all other motions. 
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(Rev., s. 874; Code, s. 594; C. C. P., ss. 344, 345; 
C. S. 909.) 


Cross Reference.—As to motions in civil actions heard at 
criminal terms, see § 7-72. 

Editor’s Note. — A motio: in general relates to some in- 
cidental question collateral to the main object of the ac- 
tion. A motion is not a remedy in the sense of the Code, but 
is based upon some remedy, and is always connected with 
the principal remedy. It is to furnish relief in the progress 
of the action or proceeding in which it is made, and gen- 
erally relates to matters of procedure, although it may be 
used to secure some right in consequence of the determi- 
nation of the principal remedy. 

Form of Motion.—A motion must be in writing. Cotton 
Oil Co. v. Grimes, 183 N. C. 97, 99, 112 S. FE. 598. 

On appeal to the Supreme Court a statement of record 
that the defendant filed a written motion to dismiss, neg- 
atives the exception that it was an oral motion, not in con- 
formity with the requirements of the statute. Cotton Oil 
Co. v. Grimes, 183 N. C. 97, 112 S. E. 598. 

While it is the better form for one making a written mo- 
tion, as an attorney at law and in fact, to first state the 
names of those he represents and then that he is acting for 
them in the capacity of attorney, the error in stating that 
he appears as attorney at law and in fact for certain named 
parties, etc., is merely informal and harmless, and therefore 
good against a demurrer, it clearly appearing that the at- 
torney is not claiming any interest in the lands for himself, 
but is acting solely in a representative capacity for the 
persons named. Hartsfield v. Bryan, 177 N. C. 166, 98 S. 
E. 379. 

Where Motions Must Be Made. — Except by consent or 
in those cases specially permitted by statute the judge can 
make no orders in a cause outside of the county in which 
the action is pending. Parker v. McPhail, 112 N. C. 502, 
504, 16 S. E. 848; McNeill v. Hodges, 99 N. C. 248, 6 S. E. 
127; Bynum y. Powe, 97 N. C. 374, 2 S. E. 170; Gatewood 
v. Leak, 99 N. C. 363, 6 S. E. 706. 

As to injunctions, attachments, and arrest and bail, au- 
thority is granted to hear and pass on motions to vacate or 
modify such orders out of the county. Parker v. McPhail, 
112 N.C. 502, 504, 16 S. HE. 848. 


When Procedure Must Be by Motion. — It is well es- 
tablished in this state that no party to a suit is permitted 
by a new and independent action praying for an injunction 
to seek any relief which he might obtain by a motion in 
the original action. Mason v. Miles, 63 N. C. 564; Jarman 
v. Saunders, 64 N. C. 367; Faison v. McIlwaine, 72 N. C. 
S12 ;e313: 

An action is inadmissible as a mode of obtaining relief 
against an execution for irregularity the proper relief is, 
as formerly, by motion to set it aside. Foard v. Alexander, 
64 N. C. 69. 

A proceeding by a motion supported by affidavits after a 
notice to the opposite party, to have satisfaction of a judg- 
ment entered of record upon the ground that it has been paid 
since its rendition, is the appropriate remedy in such a 
case, but is neither a special proceeding nor a civil action. 
It is only a motion in a cause still pending. Foreman v. 
Bibb; G5y No 2G. . 128, 

Power of Judge.—After leaving the bench for a term of 
the superior court to expire by limitation, the judge cannot 
hear motions or other matters outside of the courtroom ex- 
cept by consent, unless, they are such as are cognizable at 
chambers. May v. Insurance Co., 172 N. C. 795, 90 S. E. 
890. 

An order to stay proceedings, made without notice by a 
judge out of court for a longer time than twenty days, is 
irregular, and a demurrer to the complaint in the action in 
which such order was made may be treated as a motion to 
vacate. Foard v. Alexander, 64 N. C. 69. 

Same—To Continue Motions, etc.—The judge below has 
no power to continue motions for judgments or to set aside 
verdicts to be passed upon by him at a subsequent term of 
court, without the consent of the parties litigant. Oak Hall 
Clothing Co. v. Bagley, 147 N. C. 37, 60 S. E. 648. 

Such consent should certainly appear in a writing signed 
by the parties or their counsel, or the judge should recite 
the fact of consent in the order or judgment he directs to 
be entered of record—which is the better way; or such con- 
sent should appear by fair implication from what appears 
in the record. Godwin v. Monds, 101 N. C. 354, 355, 7 S. E. 
793. 

Same—Can Not Reverse Another. — One superior court 
judge cannot reverse or set aside an order of another. 
Henry v. Hilliard, 120 N. C. 479, 487, 27 S. E. 130. 

When Refused by Judge without Jurisdiction. — The re- 
fusal of a judge to grant a motion for want of jurisdiction 
is no bar to an entertainment of the motion by a judge 
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having jurisdiction. 
Cre200; 

Motions Which May Be Renewed. — Motions made in 
the progress of a cause to facilitate the trial, but which in- 
volves no substantial right, and the decision of which ts 
not subject to an appeal to the Supreme Court, may be re- 
newed as subsequent events require, and are not obstructed 
by the former action of the court. Sanderson v. Daily, 83 
N. C. 68, 70; Roulhac v. Brown, 87 N. C. 1; Henry v. Hil- 
liard, 120 N. C. 479, 487, 27 S. E. 130. 

Res Adjudicata.—If a decision affects a substantial right, 
and may be reviewed and corrected on appeal, and the com- 
plaining party acquiesces, the doctrine of res adjudicata 
applies. Sanderson v. Daily, 83 N. C. 68, 69. 


First National Bank v. Wilson, 80 N. 


§ 1-579. Affidavit for or against, compelled. 
When a party-intends to make or oppose a mo- 
tion in a court of record, and it is necessary for 
him to have the affidavit of any person who has 
refused to make it, the court may, by order, ap- 
point a referee to take the affidavit or deposition 
of such person. The person may be subpoenaed 
and compelled to attend and make an affidavit 
before such referee, as before a referee to whom 
an issue is referred for trial. (Rev., s. 875; Code, 
3594; C. C. Piss. 18447594555 Cas mode) 

The matter of reference, under the section, rests in the 


discretion of the court, In Re Brown, 168 N. C. 417, 424, 84 S. 
E. 690. 


§ 1-580. Motions determined in ten days.— 
When a motion is made in a cause or proceeding 
in any of the courts to obtain an injunction order, 
order of arrest, or warrant of attachment, granted 
in any such case or proceeding, or to vacate or 
modify the same, it is the duty of the judge be- 
fore whom the motion is made to render his deci- 
sion within ten days after the day on which the 
motion was submitted to him for decision. (Rev., 
s; 876; Code,*s. 594° Cy CoP. ss. 344,345; CoS. 
911.) 


§ 1-581. Notice of motion—When notice of a 
motion is necessary, it must be served ten days 
before the time appointed for the hearing; but 
the court or judge may, by an order to show 
cause, prescribe a shorter time. (Rev., s. 877; 
Godé,'s.''5953) Gm Cw Paes eadaraC. 5.) 9127) 


As to notice in supplemental proceedings, see sec. 1-352 
and annotations thereto. 

Editor’s Note. — By section 346 of the C. C. P. only 
eight days notice was required. However, this was changed 
by section 595 of the Code of 1883 to ten days, which was un- 
changed in the Revisal, section 877, and was brought for- 
ward by the revisers of this section. See Branch v. 
Walker, 92 N. C. 87, 89. 

Compliance with Section Required.—Notice of a motion 
to set aside a judgment must ordinarily be given as re- 
quired by this section, and the pleadings in an action to 
reform a deed of trust upon allegations of mutual mistake 
are insufficient as notice of a motion to set aside the de- 
cree of foreclosure for irregularity and surprise, etc., the 
pleadings in the suit for reformation containing no allega- 
tions of irregularities in the foreclosure or of surprise. Vir- 
ginia-Carolina Joint Stock Bank v. Alexander, 201 N. C. 453, 
160 S. E. 462. 

When Notice Required—When Heard Out of Term. — 
Notice of a motion applies cn'y when such motion is heard 
out of term; parties are fixed with notice of all motions or 
orders made during the term of court in causes pending 
therein. Jones v. Jones, 173 N. C. 279, 283, 91 S. E. 960; 
Hemphill v. Moore, 104 N. C. 379, 10 S. E. 313. 

Same—Proceedings before Clerk.—A party is not fixed with 
notice of orders before the clerk. Blue v. Blue, 79 N. C. 69; 
State v. Johnson, 109 N. C. 852, 855, 13 S. E. 843. 

Same—Appeal from Justice of the Peace.—In an appeal 
from a justice of the peace to the superior court, notice must 
be served by an officer (unless service is accepted or the 
nppeal is taken at the trial), and within ten days both upon 
the justice who tried the case and upon the appellee. State 
v. Johnson, 109 N. C. 852, 13 S. E. 843. 

Same—New Trial for Newly Discovered Evidence.—When 
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a motion for a new trial for newly discovered evidence in 
the Supreme Court is contemplated, notice of such motion 
should always be given the other side. The appellant should 
give notice at least ten days before the beginning of the 
call of the district to which the cause belongs, unless the 
information comes to him after that time, when the court / 
may shorten the notice. Herndon v. R. R., 121 N. C. 498, 
499, 28 S. E. 144. 

Failure to Give Notice in Proceedings under § 1-83. — 
Where a judgment by default final has been entered against 
a defendant for the want of an answer, and it appears that 
the defendant lodged his motion in apt time for a change of 
venue, in accordance with section 1-83, which has not been 
determined, the failure or inability of the defendant to have 
given the plaintiff ten days notice of his motion, required of 
this section before time for answering has expired, will not 
affect his rights to have the judgment by default against 
him vacated. Roberts v. Moore, 185 N. C. 254, 116 S. E. 728. 

Orders in Fieri during Term.—Judgments and orders are 
in fieri during the term they are rendered, and motions may 
be made to set them aside without notice; but after that 
term such motions can only be heard after due notice. 
Harper vy. Sugg; (if NY C3 324516 5S) F173: 

Ten Days Notice Required.—Notice of all motions and 
orders made out of term must Le given, and the time is 
fixed at ten days, but the judge is authorized to shorten the 
time. Jones v. Jones, 173 N. C. 279, 284, 91 S. E. 960. 

Unless a verbal or written motion to amend a complaint 
after time for filing answer has expired be made at the 
trial term of the action, previous notice of ten days must be 
given the defendant unless the time is shortened by the 
court, and an order allowing the amendment to be made, 
entered without such notice, is irregular. Carolina Discount 
Corp. v. Butler, 200 N. C. 709, 158 S. E. 249. 

When No Provision Made for Notice.—When a statute 
confers power upon a judicial tribunal or an administration 
agency to render judgment or make an order affecting 
rights of a person or property, and no provision is made for 
notice, the court will require a reasonable notice. Bank v. 
Hotel Co., 147 N. C. 594, 601, 61 S. I. 570. 


§ 1-582. Orders without notice, vacated.—An 
order made out of court, without notice to the ad- 
verse party, may be vacated or modified without 
notice by the judge who made it, or may be va- 
cated or modified on notice, in the manner in 
which other motions are made. (Rev., s. 514; 
Codé, 3.154637 C> Gi Ps h297%: (GC S2013,) 


When Judge May Vacate or Modify.—A judge of the su- 
perior court has the power to vacate or modify orders 
made in a cause at any time before final judgment. Welch 
v. Kingsland, 89 N. C. 178. 

In Sledge v. Blum, 63 N. C. 374, 376, Pearson, C. J., speak- 
ing for the court, said: ‘““Where a judge acting on the com- 
plaint without notice to the defendant grants an injunction, 
he may afterwards, acting on the complaint alone, without 
notice to the plaintiff modif:- or vacate the injunction as 
irregularly or improvidently granted. But if he goes out 
of the complaint and takes into consideration the answer 
and the affidavits filed for the defendants the plaintiff is 
then entitled to notice, and may meet the affidavit by count- 
er-affidavits.” 

Motion for Change of Venire before Clerk.—The power to 
entertain a demand of the defendant to remove an action 
to the proper venue under the provisions of this section, is 
now conferred upon the clerk, subject to the right of appeal 
to the judge, when the motion shall be heard and passed on 
de novo. Roberts v. Moore, 185 N, C. 254, 116 S. E. 728. 

Where a defendant has made a motion before the clerk to 
remove the action to the proper venue, the question is then 
a matter of substantial right, and the clerk is without power 
to proceed further in essentials until the right to remove is 
considered and passed upon. Roberts v. Moore, 185 N. C. 
254, 116 S. E. 728. 


§ 1-588. Orders by clerk on motion to re- 
move; right of appeal; notice—AIl motions to 
remove as a matter of right shall be made before 
the clerk, who is authorized to make all neces- 
sary orders, and an appeal shall lie from such or- 
der upon such motion to the judge at chambers, 
or at the next term, who shall hear and pass upon 
such motion de novo. But no such motion shall 
be heard until ten days notice thereof shall first 
have been given to the opposing party or his 
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attorney. (Ex. Sess. 1921, c. 92, s. 
$69, ‘s.2; C,.S. 918(4).) 


Editor’s Note.—The provis: authorizing the clerk to hear 
all motions to remove as a matter of right and make the 
necessary orders therein, allowing for an appeal therefrom, 
was enacted by the Legislature, Acts 1921, c. 92, sec. 15. It 
was amended by Acts 1925, c. 282, sec. 1, by writing in the 
words ‘at chambers or’ after th: word “judge,” and be- 
fore the words “at the next term’ and adding the sentence 
allowing ten days notice. 

This act is a part of the legislation to restore to the clerk 
the power originally given him by the C. C. P. but taken 
away by the suspension acts. 

During the suspension period the defendant was author- 
ized to apply to the Court in term for a removal. By the 
Public Laws of 1919, 1920, restoring the power, the motion 
was filed before the clerk and after the answer was filed 
all the papers were transferred to the court in term time 
and by him heard and _ acted tigjon. Thus this section 
changed the law by permitting the clerk to hear the motion 
but givi- g right of appeal See Southern Cotton Oil Co. 
v. Grimes, 183 N. C. 97, 112 S. E. 598. 

Change of Venue under Section 1-83 Affected by Section.— 
The power to entertain a demand of defendant to remove 
an action to the proper venue under the provisions of sec. 
1-83, is now conferred by this section upon the clerk, sub- 
ject to the right of appeal to the judge at the next term, 
when the motion shall be heard and passed upon de novo. 
Roberts v. Moore, 185 N. C. #54, 116 S. E. 728. 

Effect of Motion upon Further Proceedings.—Where de- 
fendant has made his motion Lefore the clerk to remove the 
action to the proper venue, the question is then a matter of 
substantial right, and the clerk is without power to pro- 
ceed further in essentials until the right to remove is con- 
sidered and passed upon. Roberts v. Moore, 185 N. C., 254, 
116.S. B.. /28- 

When th defendant has proceeded by motion to have the 
action removed to the ;roper county before the time for 
filing the answer has expired, a judgment by default final 
for the want of answer is contrary to the practice of the 
courts, and «ill be set aside, and the cause remanded for 
the clerk to consider and pass upon defendant’s motion for 
a change of venue. Roberts v. Moore, 185 N. C. 254, 116 S. 
esos. 

Motion to Dismiss as Affecting Removal.—Where the de- 
fendant moves the clerk to dismiss the action for want of 
proper venue, but the clerk ->>.0n his own motion orders a 
removal, and upon appeal the judge at term orders the 
cause removed, the fact that the motion to dismiss was made 
is immaterial as affecting the judge’s power to order a re- 
moval. Southern Cotton Oil Co. v. Grimes, 183 Nan Ga 7s 
Sg es 

Removal by Julge Valid—The act of the judge in order- 
ing a removal, where the defendant has complied with all 
the requiremezts of the law as to filing a motion in apt time, 
is a valid exercise of jurisdictional authority. Southern Cot- 
ton Oil Co. v. Grimes, 185 N.C. 97, 112 i oe 998, 

Removal Not Matter of Right.—This section refers only 
to motions to remove as a matter of right. Motions 
for removal, which may be allowed or disallowed, in the 
discretion of the court, should be made before the judge, 
at any time during a term of the court. Howard v. Hin- 
son, 191 N. C) 366, 131. 3S. E- 748. The clerk is without 
power, under the statute, to remove an action, upon the 
ground that the convenience of witnesses and the ends of 
justice would be promoted by the removal. The motion 
for removal upon this ground can be made only before the 
judge, during a term of the superior court. Causey v. 
Morris, 195 N. C. 532, 534, 142 S. E. 783. 

Effect of Motion on Other Proceedings.—See note under 
§ 1-220. : 

On appeal from order of clerk transferring a cause to 
another county as a matter of right, on the ground that 
the action involves an interest in lands under § 1-76 the 
matter should be heard de novo during the term of court. 
Causey v. Morris, 195 N. C. 532, 142 Si, Ee 783. 

Applied in Miller v. Miller, 205 N. C753, 172 Sm 403 
White v. Rankin, 206 N. C. 104, 173 Se Emecoe. 
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§ 1-584. Motions to remove to federal court; 
notice.—Motions to remove to the federal court 
shall be made before the clerk, and an appeal shall 
lie from his order to the judge at chambers, or at 
the next term, who shall hear and pass upon such 
motion de novo. But no such motion shall be 
heard until ten days notice thereof shall first 
have been given to the opposing party or his at- 
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torney. (Ex. Sess. 1921, c. 92, s. 16; 19 
et ered ( D)<) 


Editor’s Note——The provision for motions for removal to 
the federal court to be made before the clerk, and allowing 
an appeal therefrom to the judge, was enacted by the Leg- 
islature 1921, c. 92, sec. 16. The provision was amended by 
the Acts 1925, c. 282, sec. 2, by writing in the words “at 
chambers,” after the word “judge,” and before the words 
“at the next term.” The sentence allowing ten days’ no- 
tice was also added by this section. 

Effect of Improper Order.—An order of the clerk of the 
Superior Court, having jurisdiction of a motion to remove 
a cause under this section, that the cause be removed as 


~ 
or 
Q 


prayed by the defendants, meeting the requirements of 
the Federal statutes relating thereto, and made in apt 
time, when improperly made is erroneous and _ not void. 


Such order is effective until reversed on appeal or until 
remanded by the Federal court. Abbitt v. Gregory, 195 N. 
Co 20350 141 2 Soeeki mae 


Art. 48. Notices. 


§ 1-585. Form and service.—All notices must be 
in writing, and notices and other papers may be 
served on the party or his attorney personally, 
where not otherwise provided in this chapter. 
(Revs 484878) 879; Code. 8.1597) C.. CP. ess. 349, 
353; C. S. 914.) 


Cross References.—As to service on Sunday, see sec. 103-3; 
as to service of summons, see sec. 1-88 et seq. 

Form of Notice Required.—When a statute requires no- 
tice to be given, it must be given in writing, addressed to 
the proper person, contain the substance, intelligently and 
sufficiently expressed, of the information to be communi- 
cated, sighed by the party giviit: it, or his attorney, and 
served in such way so that the court can see and learn that 
it has been served, and, it, or a copy of it, must be returned 
into court, properly authentice’ed unless it shall in some way 
be waived, as by the app.aran-e of the party tu be affected 
by it. Allen v. Strickland, 100 N. C. 225, 228, 6 S. E. 780; 
Fiarper 9) Suge) 110 Nu C. 3°15 327, 16S. E173, 174. 

Section Should Be Strictly Observed.—The service of no- 
tice, made in a way and manner recognized avd sanctioned 
by the law, is an essential requisite of it; without this it is 
ineffectual f-r the purpose intended and void. Unless it is 
given as the law directs or allows, the party to whom it is 
given is not bound to recognize or act upon it; nor, indeed, 
is it notice. It is the legal -in.tiou that gives the notics, 
in sufficient form and substance, life and efficacy. Allen v. 
Strickland, 100 N. C. 225, 229, 6 €. E. 780. Citing Wade on 
Notice, sections 1293, 1295, 1335, 1342. 

Applicable to Cases on Appeal.—The statute regulating 
the manner of service of notices is applicable to service of 
cases on appeal and exception thereto. State v. Price, 110 N. 
C500 se) SE T16, 

Verbal Notice Inmsufficient—A motion heard upon verbal 
notice given on the day of the hearing is irregular, and 
should have been dismissed. Harper v. Sugg, 111 N. C. 
RVR, VAG, Mtn Sie 1 Bee MY 

Notice Not Required—Road Duty.—A summons to a person 
liable to road duty does not fall within the purview of this 
article, and need not be in writing. State v. Telfair, 130 
N. C. 645, 40 S. E. 976. 

Same—Sureties on Sheriff’s Bond.—Notice to sureties on 
an indemnity bond that the sheriff has been sued for the 
wrongful levy of an execution need not be in writing. Mar- 
tin v. Buffaloe, 128 N. C. 305, 38 S. E. 902. 

Service Made on Attorney.—The counsel is responsible to 
the court and his client, and generally, the court recognizes 
him as having charge of the action, and authorized and 
bound to take notice of all.auotions and proceedings in it. 
This is so upon general principles that govern courts ordi- 
narily in the administration of justice; and under this sec- 
tion, in respect to notices and the filing and service of 
papers, expressly provides that service may be made on the 
party or his attorney. Branch v. Walker, 92 N. C. 87, 89. 

Plaintiff is not entitled to have notice of motion to strike 
out served on her by an officer, under this section, where 
reason for such service is rendered nugatory by a finding 
that notice was mailed to and received by plaintiff’s attor- 
neys within the time allowed. Heffner v. Jefferson Stand- 
ard Life Ins. Co., 214 N. C, 359, 199 a.) ead 

Personal Notice.—Where uotice of appeal was served on 
the plaintiff by leaving a copy wii him, another notice of 
the same appeal served the next day by reading it to the 
plaintiff was unnecessary under this section, Sondley v. 
Asheville, 110 N, C. 84, 89, 14 S. E.. 514; 
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Same—Determined by Clerk.—The fact that personal no- 
tice was given to the defendant is determined affirmatively 
by the clerk in making the order. Surratt v. Crawford, 87 
IN] (Cs 672 may De 

Service Must Be by Officer.—Service of all papers, except 
subpoenas, and in cases where service by publication is au- 
thorized, must be by an officer, or acceptance of service. 
Smith v. Smith, 119 N. C. 314, 318, 25 S. E. 878. 

Same—Case on Appeal.—A case on appeal, unless service 
is accepted, can be served only by an officer. Forte v. Boone, 
114 N. C. 176, 177, 19 S. ly. 632; State v. Johnson, 109 N. C. 
852, 13 S. E. 843. 

Same—Appeal from Justice of the Peace.—The notice of 
appeal from a justice of the peace, when the notice is not 
given on the trial, must be served by an officer. Clark v. 
Manufacturing Co., 110 N. C. 111, 14 S. E. 518. 

Qualifications of Officer Serving.—Service of notices must 
be made by an officer authorized generally and by virtue 
of his office to serve process of the court having jurisdiction 
of the action in which the notice is given. Cullen v. Absher, 
TISAN: (C. 441, 26S; EB. 33; 

Same—Town Constable.—.\ town constable can not serve 
a notice to take a deposition in an action pending in the 
superior court. Cullen v. Absher, 119 N. C. 441, 26 S. E. 33; 
Forte v. Boone, 114 N. C. 176, 177, 19 S. E. 632. 

Same—Chief of Police or Marshal.—Where a town charter 
provides for the appointment of a chief of police or mar- 
shall and declares that, in the execution of process, he shall 
have the same power, etc., which sheriff and constables 
have, the service by such officer of a summons directed to 
“the sheriff of W. county or town constable of W. town’’ 
is valid. Lowe v. Harris; 121 N. C. 287; 28S. EB. 535. 

Cited in Roth v. Greensboro News Co., 214 N. C. 23, 197 
S. E. 569. 


§ 1-586. Service upon attorney.—Notice upon an 
attorney may be served during his absence from 
his office, by leaving a copy of the paper with his 
clerk, or a person having charge of the office; or, 
when there is no person in the office, by leaving 
it, between the hours of six a. m. and nine p. m.,, 
in a conspicuous place in the office; or, if it is not 
open so as to admit of such service, then by 
leaving it at the attorney’s residence with some 
person of suitable age and discretion. (Rev., s. 
$80* Code6)597;' Co Co Piss 34971353; C..S.-9153 

Notice to Attorney is Notice to Client. — In Ladd v. 
Teague, 126 N. C. 544, 548, 36 S. E. 45, quoting from United 
States v. Currey, 6 Howard (U. S.) 106, it was said: 

“No attorney or solicitor can withdraw his name after he 
has once entered it on the record without the leave of the 
court. And while his name continues there, the adverse 
party has the right to treat him as the authorized attorney 
or solicitor, and the service of notice on him is as valid as if 
served on the party himself.”” See also Branch v. Walker, 
02 N. C: 873 Walton v. Suge; i6l INiCe Ss. 

Notice of Motion.—A notice of a motion to set aside a 
judgment may be properly served on the attorney of record 
of the opposing party. Branch vy. Walker, 92 N. C. 87. 


§ 1-587. Service upon a party.—Notice upon a 
party may be served by leaving a copy of the 
paper at his residence, between the hours of six 
a. m. and nine p. m., with some person of suitable 
age and discretion. (Rev., s. 881; Code, s. 597; 
Cy -GiyPiss.9349,2353 C.-S.. 9189 

Notice Left with Wife.—Notice may be duly served by 
leaving a copy thereof at the residence of the person sought 
to be served, with his wife, she being of suitable age and 
discretion. Turner v. Holden, 109 N. C. 182, 185, 13 S. E. 
713. 

Compliance with Section Sufficient.—Service made under 
the section is sufficient. The court has jurisdiction in cases 
like this of the party to the action, and it is deemed suffi- 
cient to give him notice in the way prescribed for any mo- 
tion or proceeding in the action. It is the duty of parties to 
actions to be on the alert at all times, until the same shall 
be completely ended. Turner v. Holdeu, 109 N. C. 182, 185, 13 
Si #731: 

§ 1-588. Service by publication.—Notice upon a 
person who cannct be found after due diligence, 
or who is not a resident of this state, may be served 
by its publication once a week for four suc- 
cessive weeks in a newspaper published in the 
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county from which the notice is issued; and if no 
newspaper is published therein, then in some 
newspaper published within the judicial district; 
and the proof of service is the same as is required 
by law in the case of service of summons by pub- 
lication... (Rev.,. s..'882:-Codes 8.597 %.C: .Galks, es: 
349, 353; C. S. 917.) 


Cross References.—As to service by publication generally, 
see secs. 1-98, 1-99 and annotations thereto; as to when 
service by publication is complete, see sec. 1-100 and anno- 
tations thereto. 

Substitute for Ten Days Personal Notice.—The publica- 
tion ‘‘once a week for four successive weeks” is a substitute 
for and stands in lieu of the “ten days,’’ which is allowed 
to a party personally served. Guilford vy. Georgia Co., 10% 
NiaiG;, 010, 313; oimomeiss rool 

Form of Publication.—It is sufficient if the publication 
contains the substantial elements of the summons, and the 
fact that it is not a literal copy will not render the service 
void. Guilford v. Georgia Co., 109 N. C. 310, 13 S. E. 861. 


§ 1-589. Service by telephone or registered mail 
on witnesses and jurors.—Sheriffs, constables 
and other officers charged with service of such 
process may serve subpoenas for witnesses and 
summonses for jurors by telephone or by reg- 
istered mail, and such service shall be valid and 
binding on the person served.’ When such process 
is served by telephone the return of the officer 
serving it shall state it is served by telephone. 
When served by registered mail a copy shall be 
mailed and a written receipt demanded and such 
receipt shall be filed with the return and be a 
necessary part thereof. (1915, c. 48; 1925, c. 98; 
C. S. 918.) 

Editor’s Note.—The last sentence of this section providing 
for service by registered mail is new with the Laws of 
1925, c. 98. The words ‘or by registered mail,” imme- 
diately following the word telephone, in the first sentence, 
are also new with the Act, 

If served by registered mail a written receipt must be de- 
manded and filed with the return, such receipt being a neces- 
sary part thereof. While the meaning of this provision is 
by no means clear, it would seem to refer to a written re- 
ceipt given for the registered letter by the postmaster. This 
seems a more logical interpretation of the legislative mean- 
ing than to say that it refers to a written receipt signed by 


the addressee, showing that he had received the letter. See 
3 N. C. Law Rev. 129. 


§ 1-590. Subpoena, service and signature. — 
Service of a subpoena for witnesses may be made 
by a sheriff, coroner or constable, and proved by 
the return of such officer, or the service may be 
made by any person not a party to the action, 
and proved by his oath. A subpoena for witnesses 
need not be signed by the clerk of the court, 
and is sufficient if subscribed by the party or by 
his attorney. (Rev., s. 884; Code, s. 597; C. C. P,, 
ss. 349, 353; C. S. 919.) 


As to issuance by the clerk, see sec. 8-59. 

A subpoena may be served by any person not a party to 
the action, and proved by his oath. State v. Johnson, 109 N. 
C. 852, 853, 13 S. E. 843; Smith v. Smith, 119 N. C. 314, 318, 
2 S. HE. 878. 


§ 1-591. Application of this article—This arti- 
cle does not apply to the service of a summons, 
or other process (except summonses for jurors, 
as provided in § 1-589), or of any paper to bring 
a party into contempt. (Rev., s. 885; Code, s. 597; 
Cr. Peas, 849;/9637; Ca Saas) 

Article Applies Where Papers Not Excepted.—It seems 
clear that the article applies to all papers except those ex- 
cepted by this section. State v. Price, 110 N. C. 599, 601, 


is 8. “B. 7 116, 
The exceptions provided for in this section do not include 


the service of cases and counter-cases on appeal. State vy. 
Price,” 110) N.» Cy 599" 601; 15) Sor. 116; 
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§ 1-592. Officer’s return evidence of service.— 
When a notice issues to the sheriff, his return 
thereon that the same has been executed is suffi- 
cient evidence of its service. (Rev., ss. 886, 1529; 
Code, s. 9409 Rey Cerc:. St, <9. 112831799, c.0 5373 °C. 
S. 921.) 


Officer’s Return is Prima Facie Correct. — In Caviness 
v. Hunt, 180 N. C. 384, 386, 104 S. E. 763, it was said: ‘While 
this is one of the states in which the return on the process 
is not conclusive, even between the parties and privies to 
the action, still, under this section, and the authorities, such 
return is prima facie correct and cannot be set aside unless 
the evidence is clear and unequivocal.” 

The sheriff’s return is taken as prima facie correct, and 
may not be successfully attacked by motion in the cause, 
except by clear and unequivocal evidence, requiring the 
testimony of more thau one person to overturn the official 
return of the officer. Commissioners v. Spencer, 174 N. 
C. 36, 93 S. E. 435; Penley v. Rader, 208 N. C. 702, 704, 182 
Soh ea Rye 

Where the sheriff’s return was regular. upon its face, but 
each plaintiff testified that service was not made on him, 
but did not testify as to whether service was made on the 
other plaintiff, and there was no evidence corroborating 
plaintiffs’ testimony, defendant sheriff’s motion for judg- 
ment as of nonsuit was properly granted. Penley v. Ra- 
der. 208 8 Nia Gam 702.) 182 3S) SEs 337: 

Where the officer’s return shows service it is deemed 
prima facie correct under this section and the remedy of 
defendant asserting nonservice is by motion in the cause 
upon a showing of nonservice by clear and unequivocal 
proof. Dunn vy. Wilson, 210 N. C. 493, 187 S. E. 802. 

Same—Service on Infant. — Where service of process has 
been served upon the general guardian of the infant, and it 
appears from the officer’s return of notice that service has 
been executed upon the infant, such return is sufficient 
evidence of its service upon the infant to take the case to 
the jury upon the question involved in the issue. Long v. 
Rockingham, 187 N. C. 199, 121 S. E. 461. 

Imports Verity——Where the summons in an action has 
been duly served on a party defendant by a proper officer, 
it imports verity, and will not be set aside and a judg- 
ment vacated in the absence of clear and unequivocal 
proof that the summons had not in fact been served, and 
such proof must be more than the one affidavit by the de- 
fendant. Raleigh, etc., Trust Co. v. Nowell, 195 N. C. 449, 
142 S. EB. 584. 

Sheriff’s Signature Acted on without Proof—The offi- 
cial returns of the sheriff are acted on without proof of 
his signature in a court in which he is an officer. Mc- 
Donald v. Carson, 94 N. C. 497, 502. 

“Executed by Delivery.’”—The term used in a _ return, 
“executed by delivering copy,’ necessarily implies a de- 
livery to each of those to whom the notice is addressed, as 
otherwise it would be but a partial and uncompleted service. 
McDonald v. Carson, 94 N. C. 497, 502. 

Executed.—The word ‘‘executed’”’ in the return of a proc- 
ess ex vi termini carries with it the idea of a full perform- 
ance of all that the law requires. Isley v. Boon, 113 N. 
i249) 1805S. Bee lA 

Cited in Adams v. Cleve, 218 N. C. 302, 10 S. E. (2d) 911. 


Art. 49. Time. 


§ 1-593. How computed. — The time within 
which an act is to be done, as provided by law, 
shall be computed by excluding the first and in- 
cluding the last day. If the last day is Sunday or 
a legal holiday, it must be excluded. (Rev., s. 887; 
Cote nans96. °C. C.-P., 5.848; Cr $..922.) 


Uniform Rule. — The cases all go to establish one uni- 
form rule, whether the question arises upon the practice of 
the courts, or the construction of a statute, and the rule 
is to exclude the first day from the computation. Cook vy. 
Moore, 95 N. C. 1, 3; Burges. v. Burgess, 117 N. C. 447, 23 
S. E. 336; Walker v. Scott, 104 N. C. 481, 10 S. E. 523. 

“From the Day of the Date.” — ‘From the day of the 
date’ and “from the date” signify the same thing, and 
according to the intent are either inclusive or exclusive. 
Houser v. Reynolds, 2 N. C. 114, 1 Am. Dec. 551, cited in 
notes in 49 L. R. A. 200, 201. 

Actions on Judgments.—Where a judgment was ren- 
dered on October 20, 1873, and an action was brought on the 
judgment on October 20, 1883, it was held that the statute 
barring actions on judgments in ten years was a defense. 
Cook v. Moore, 95 N. C. 1, cited in note in 49 L. R. A. 214. 
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Time for Filing Appeal. — In calculating the five days 
after the end of the term within which the case on appeal 
must be filed, the first day on which the court adjourned, 
is to be excluded. ‘Turrentine v. Richmond, etc., R. Co., 92 
N. C. 642. 

Petition for Rehearing. — Under the rule requiring peti- 
tions to rehear to be filed within twenty days after the 
commencement of the succeeding term, the first day of 
the period allowed is to be excluded from the count. Bar- 
croft v. Roberts, 92 N. C. 250, cited in note in 49 L. R. A, 
226. 

Service of Case. — Where thirty days were allowed by 
agreement within which to serve a case on appeal, and the 
court adjourned on October 31st, the time for service ex- 
pired on November 30th, the last day not being Sunday, the 
service on December Ist was a nullity. Zell Guano Co. v. 
Hicks, 120 N. C. 29;.26 S. EH. 650. 

Bill and Notes. — A note drawn payable one day after 
date is due the second day after its execution without de- 
mand. Baucom v. Smith, 66 N. C. 537. 

Limit of Option. — An option given February 7th, pro- 
vided no better offer was received that day by mail, to 
close “by 8 February,” includes the latter day. Blalock v. 
Clark, 133 N. C. 306, 45 S. E. 642, cited in note in 15 L. R. 
Ac, JN= (SS.688; 

When Loss of Time Not Imputed to Appeiiant. — Where 
appellant’s counsel, five days after the adjournment of 
court, mailed by registered letter notice of appeal, etc. to 
the sheriff of the county so as to leave ample time for 
service on appellee’s counsel, the failure of the sheriff to 
take the notice, etc., from the postoffice until after the ten 
days allowed for service cannot be imputed to the appellant 
as his laches. Arrington v. Arrington, 114 N. C. 113, 19 
Si Ey 105; 

When Last Day is Sunday. — The last day for service of 
a case on appeal being Sunday, service on the following 
day was legal. Pittsburg Lumber Co. v. Rowe, 151 N. C. 
130), 65'S. 750. 

In computing the time wherein a case on appeal may be 
served under an agreement, when, by excluding the first, 
the last day falls on Sunday, service on the next succeed- 
ing day is sufficient. Pittsburg ITumber Co. v. Rowe, 151 
N. C. 130, 65 S. E. 750; Sondley v. Asheville, 110 N. C. 84, 
14,S._ Bz 514: 

Sunday Excluded Only When Last Day. — The section 
excludes Sunday only when it is the last day of the time 
limited. Glanton v. Jacobs, 117 N. C. 427, 428, 23 S. E. 335, 
cited in note in 49 L. R. A. 242. 

The Legislature has not written the words “Sundays ex- 
cluded” into the statute, and the court has no authority to 
do so. The Revisal, sec. 887, by providing that, in comput- 
ing time, if the last day is Sunday it shall be excluded, 
shows that, except when Sunday is the last day, it shall be 
counted in the time “provided by law.” Davis v. Atlantic 
etcrenkees Comp 1455 Nee Cau207,0 cll 59S B53, 

Same—Cases on Appeal and  Counter-Cases.—Appeals 
must be taken in ten days, cases on appeal served in ten 
days, counter-cases in five days, under penalty of loss, 
yet the court has not extended the time by writing in the 
statute “Sundays not counted,” tkough lawyers are no 
more expected to work on Sundays than freight trains. 
Davis v. Atlantic etc., R. Co., 145 N. C. 207, 212, 59 S. E. 53. 

Same—Execution of Ca. Sa—In Drake v. Fletcher, 50 
N. C. 411, in construing the statute which allowed twenty 
days in which a ca. sa. must be executed, the court held 
that Sundays must be counted, though the statute forbade 
service of such process on Sunday, the court saying that 
when Sundays are to be excluded the Legislature so de- 
clares in express terms. In Barcroft v. Roberts, 92 N. C. 
250, the court held, as to the twenty days allowed in which 
a petition to rehear could be filed, that the first day is to 
be excluded from the count, and the last day is to be 
counted unless Sunday, and counted all other Sundays in 
the twenty days. Davis v. Atlantic etc., R. Co., 145 N. Cc 
207 211.859 Oe 93. 

Same—Transportation of Freight.—Though freight trains 
are prohibited from running on Sunday within certain 
hours, Sundays are not excluded from the reasonable time 
in which railroads are given to transport freight, except 
when Sunday is the last day in computing the time. Davis 
vy. Atlantic, etc., R. Co. 145 N. C. 207, 59 S. E. 53. 

Applied in Pettit v. Wood-Owen Trailer Co., 214 N. C. 
325. 199 S98. 2/9. 

Cited in Adcock v. Fuquay Springs, 194 N. C. 423, 425, 
140 S. E. 24. 


§ 1-594. Computation in publication.—The time 
for publication of legal notices shall be computed 
so as to exclude the first day of publication and 
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include the day on which the act or event of 
which notice is given is to happen, or which 
completes the full period required for publica- 
tion,. .( Rey: ‘S.eSs8SsG@ode 116023) CGC." C..P:sekene: 
CHS Aes) 


Cross References—As to manner of publication gener- 
ally, see sec. 1-99; as to service and content of notice of at- 
tachment, see sec. 1-448; as to publication of warrant of at- 
tachment obtained from a justice of the peace, see sec. 1-452. 


Art. 50. General Provisions as to Legal 
Advertising. 


§ 1-595. Advertisement of public sales—When 
a statute or written instrument stipulates that an 
advertisement of a sale shall be made for any cer- 
tain number of weeks, a publication once a week 
for the number of weeks so indicated is a suffi- 
cient compliance with the requirement, unless 
contrary provision is expressly made by the 
terms of the instrument. (1909, cc. 794, 875; C. S. 
924.) 

Cross References. — As to m-aner of publication gener- 
ally, see sec. 1-99; as to advertisement and newspaper pub- 
lication, see sec. 1-325; as to advertisement of resale, see 
sec. 1-326; as to sale days, see sec. 1-331; as to sale hours, 
see sec. 1-333; as to postponement, see sec. 1-334; as to per- 
sonal property, notice and place of sale, see sec. 45-23. 

Notice of Sale under Mortgage. — Powers of sale in a 
mortgage are contractual, and it is essential to the validity 
of a sale under a power to comply fully with the require- 
ments of giving notice of the sale. Jenkins v. Griffin, 175 
N. C. 184, 186, 95 S. E. 166. 

Where a mortgage of linds provides that notice of the 
sale under the power thereof given in the conveyance shall 
be published in a newspaper, etc., “for a time not less than 
thirty days prior to the date of the sale,’ by the agreement 
the advertisement should be inserted in the newspape1 once 
a week for four consecutive weeks, and not consecutively 
for thirty days, and an allowance made in the superior 
court for an advertisement for thirty consecutive days was 


erroneous. Saving Bank, etc., Co. v. Leach, 169 N. C. 
706; 86 S. Ee 9/013 
Burden of Proof. — However, “the presumption of law is 


in favor of the regularity in the execution of the power of 
sale; and if there was any failure to advertise properly, the 
burden was on defendant (here on plaintiffs) to show it.” 
Jenkins v. Griffin, 175 N. C. 184, 186, 95 S. E. 166. 


§ 1-596. Charges for legal advertising. — The 
publication of all advertising required by law to 
be made in newspapers in this state shall be paid 
for at not to exceed the local commercial rate of 
the newspaper selected. Any public or municipal 
officer of board created by or existing under the 
laws of this state that is now or may hereafter be 
authorized by law to enter into contracts for the 
publication of legal advertisements is hereby au- 
thorized to pay therefor prices not exceeding said 
rates. Nothing herein shall apply to contracts or 
agreements for legal advertising in this state 
existing at the time this section takes effect. 

No newspaper in this state shall accept or print 
any legal advertising until said newspaper shall 
have first filed with the clerk of the superior court 
of the county in which it is published a sworn 
statement of its current commercial rate for the 
several classes of advertising regularly carried by 
said publication, and any owner or manager of a 
newspaper violating the provisions of this section 
shall be guilty of a misdemeanor. (1919, c. 45, ss. 
45 2 CAS. 225865) 


§ 1-597. Regulations for newspaper publication 
of legal notices, advertisements, etc.—Whenever a 
notice or any other paper, document or legal ad- 
vertisement of any kind or description shall be 
authorized or required by any of the laws of the 
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state of North Carolina, heretofore or hereafter 
enacted, or by any order or judgment of any court 
of this state to be published or advertised in a 
newspaper, such publication, advertisement or no- 
tice shall be of no force and effect unless it shall 
be published in a newspaper with a general cir- 
culation to actual paid subscribers which news- 
paper at the time of such publication, advertise- 
ment or notice, shall have been admitted to the 
United States mails as second class matter in the 
county or political subdivision where such publi- 
cation, advertisement or notice is required to be 
published, and which shall have been regularly 
and continuously issued in the county in which 
the publication, advertisement or notice is au- 
thorized or required to be published, at least one 
day in each calendar week for at least twenty-five 
of the twenty-six consecutive weeks immediately 
preceding the date of the first publication of such 
advertisement, publication or notice; provided that 
in the event that a newspaper otherwise meeting 
the qualifications and having the characteristics 
prescribed by §§ 1-597 to 1-599, should fail for a 
period not exceeding four weeks in any calendar °* 
year to publish one or more of its issues such 
newspaper shall nevertheless be deemed to have 
complied with the requirements of regularity and 
continuity of publication prescribed herein. Pro- 
vided further, that where any city or town is lo- 
cated in two or more adjoining counties, any 
newspaper published in such city or town shall, 
for the purposes of §§ 1-597 to 1-599, be deemed 
to be admitted to the mails, issued and published 
in all such counties in which such town or city of 
publication is located, and every publication, ad- 
vertisement or notice required to be published in 
any such city or town or in any of the counties 
where such city or town is located shall be valid 
if published in a newspaper published, issued and 
admitted to the mails anywhere within any such 
city or town, regardless of whether the news- 
paper’s plant or the post office where the news- 
paper is admitted to the mails is in such county 
or not, if the newspaper otherwise meets the 
qualifications and requirements of §§ 1-597 to 1-599. 
This provision shall be retroactive to May first, 
one thousand nine hundred and forty, and all 
publications, advertisements and notices published 
in accordance with this provision since May first, 
one thousand nine hundred and forty, are hereby 
validated. (1939, c. 170, s. 1; 1941, c. 96.) 


§ 1-598. Annual statements filed with clerk; 
violation a misdemeanor.—Every newspaper in 
this state which shal! publish any such legal notice 
or other legal advertisement, as mentioned in § 
1-597, shall, in each calendar year, file with the 
clerk of the superior court of the county in which 
it is published a sworn statement that such news- 
paper is a newspaper meeting the qualifications of 
8§ 1-597 to 1-599, which sworn statement, when 
filed, shall be prima facie evidence of the qualifi- 
cation of such newspaper under §§ 1-597 to 1-599 
during such calendar year, and any such legal 
notice or other legal advertisement published in 
any such newspaper filing such sworn statement as 
herein provided shall’ be valid; and any owner, 
publisher or manager of a newspaper who shall 
violate the provisions of this section, or any per- 
son who shall make or file a statement as re- 
quired by this section which shall be false at the 
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time of such statement, shall be guilty of a mis- 
demeanor. (1939, c. 170, s. 1%.) 


§ 1-599. Application of two preceding sections. 
—The provisions of §§ 1-597 to 1-599 shall not 
apply in counties wherein only one newspaper 
is published, although it may not be a newspaper 
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having the qualifications prescribed by § 1-597; 
nor shall the provisions of §§ 1-597 to 1-599 apply 
in any county wherein none of the newspapers 
published in such county has the qualifications 
and characteristics prescribed by § 1-597. (1939, 
c. 170, ss. 2, 434; 1941, c. 49.) 





Chapter 2. Clerk of Superior Court. 


Art. 1. The Office. 


Judge of probate abolished; clerk acts as 
judge. 

Election; term of office. 

Clerk’s bond. 

Clerk’s bond; approval, acknowledgments and 
custody. 

Oath of office. 

Vacancy; judge of district fills. 

Removal for cause. 

Office and equipment furnished. 

Solicitor to examine and report on office. 


Art. 2. Assistant Clerks. 


. Appointment; oath; powers and jurisdiction; 
responsibility of clerks. 


9-11. Certificate of appointment; confirmation; 
revocation of appointment; compensation. 
9-12. Clerks not relieved from duties; deputies. 
Art. 3. Deputies. 
2-13. Appointment. 


. Record of appointment and discharge; copies. 
. Responsibility of clerk for deputy’s acts. 


Art. 4. Powers and Duties. 


. Powers enumerated. 

. Disqualification to act. 

. Prior orders and judgments validated. 

. Waiver of disqualification. 

. Disqualification unwaived; cause removed or 
judge acts. 

. Disqualification at time of election; judge 
acts. 

. Custody of records and property of office. 

. Unperformed duties of outgoing clerk. 

. Location of and attendance at office. 


9-25. Obtaining leave of absence from office. 
2-26. Fees of clerk of superior court. 
2-27, Local modifications as to clerk’s fees. 


9-28. Fees for probating and recording federal 
crop liens and chattel mortgages. 

2-29. Advance court costs. 

9-30. Advance costs on appeal from justice of the 


peace. 

-31. Fee for cross-indexing names of parties. 

32. Fee for docketing judgment. 

-33. Fee for auditing annual accounts of receiv- 
Cree eXeCCULOES,. CLC. 

2-34. Fee for auditing final accounts of receivers, 
eCxXECULONS,. CLC. 


Art. 1. The Office. 


§ 2-1. Judge of probate abolished; clerk acts 
as judge—The office of probate judge is abolished, 
and the duties heretofore pertaining to clerks of 
the superior court as judges of probate shall be 


1—26 


Sec. 
9-35. Fee for auditing final accounts of trustees, 
etc., selling real estate under foreclosure 


proceedings. 

2-36. Certain counties not subject to sections 
2-29—2-35. . 

2-37. To keep fee bill posted. 


. To furnish blank process, bonds and under- 
takings. 

. To file papers in proceedings. 

. To keep records of his office; obtaining orig- 
inals or copies. 

. To endorse date of issuance on process. 

. To keep books; enumeration. 

. To notify commissioners of insolvency of 
surety company in which county officer 
bonded. 


Art. 5. Reports. 


. List of justices to secretary of state. 
. List of attorneys-at-law to commissioner of 
revenue. 


Art. 6. Money in Hand; Investments. 


. Public funds to be reported to county commis- 
sioners. 

. Approval, registration, and publication of re- 
port. 

. Report compelled by commissioners. 

. Payment to persons entitled. 

. Unclaimed fees of jurors and witnesses paid 
to school fund. 

. Use by public until claimed. 

. Payment of sum due minor insurance bene- 
ficiary. 

. Payment of money for indigent children and 
persons non compos mentis. 

. Limitation on investment of funds in clerk’s 
hands. 

. Investments prescribed; use of funds in man- 
agement of lands of infants, incompetents. 

. Securing bank deposits. 


2-57. Inspection of records by local government 
commission; report to solicitor of mis- 
management. 


. Inspection and audit by county auditors or 
accountants; reports of audits. 

. Liquidation of present funds within year. 

. Violation of sections 2-54 to 2-59 a misde- 
meanor. 


performed by the clerks of the superior court as 
clerks of said court. (Rev., s. 889; Code, s. 102; 
orden.) 


Cross Reference.—As to powers and jurisdiction generally, 
see §§ 1-7, 1-13, 1-393, 1-406, and 2-16. 
Editor’s Note. — The office of probate judge was created 
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by the constitution of 1868. ‘The powers of the probate 
judge were extensive and his jurisdiction embraced many 
of the vital transactions of the business community. It 
covered the proof of wills, deeds, and official bonds; the ap- 
pointment and revocation of guardians of infants and lu- 
natics; the granting and revocation of letters testamentary 
and of administration; the auditing of the accounts ot 
guardians, executors, and administrators; he could bind 
out apprentices, cancel indentures, and exercise jurisdiction 
in many other matters which might be prescribed by law. 
Although the office has now been abolished by the Consti- 
tution of 1883, the Legislature has seen fit, on the score of 
economy and practical administration, to shift the jurisdic- 


tion of matters of probate, plus certain other specified 
matters, to the clerk of the superior court. 


Jurisdiction—Under this section the duties of the pro- 
bate judge devolve upon the clerk of the superior court, 
and in such case he has a special jurisdiction which is dis- 
tinct and separate from his general duties as clerk. Brit- 
tain v. Mull, 91 N. C. 498; Helms v. Austin, 116 N. C. 751, 
Domal corms OO0% 

The clerk acts not as the servant or ministerial officer 
of the superior court or as and for the court, but as an in- 


dependent tribunal of original jurisdiction. Edwards v. 
Cobby 95; Ne Ce 5: 
The exercise of judicial powers by the “clerk of the 


court” is the exercise of them by the “court”? through the 
clerk; and the action of the clerk stands as that of the court, 
if not excepted to and reve. ed or modified on appeal. Brit- 
tain v. Mull, 91 N. C. 498. 

The clerk has jurisdiction of a proceeding by a ward 
against his guardian for an account. McNeill v. Hodges, 
105 N. C. 52, 11 S. E. 265. See also Rowland vy. Thompson, 
65 N. C. 110. 

The clerks of superior courts have jurisdiction of proceed- 
ings for the removal of executors and administrators. Ed- 
wards v. Cobb, 95 N. C. 5. 

Although the clerks of the Superior Courts have no eq- 
uity jurisdiction, they are given probate jurisdiction by 
this section, and in the exercise of their probate jurisdic- 
tion they may hear and rule on a petition of an executor 
for authorization to operate the estate’s farms to preserve 
the property pending the determination of caveat proceed- 
ings. Hardy & Co. v. Turnage, 204 N. C. 538, 168 S. E. 
823. 

Stated in Ex parte Wilson, 222 N. C. 99, 22 S. E. (2d) 262 
(con. op.). 

§ 2-2. Election; term of office.—A clerk of the 
superior court for each county shall be elected by 
the qualified voters thereof, at the time and in the 
manner prescribed by law for the election of mem- 
bers of the general assembly. Clerks of the su- 
perior court shall hold office for four years. (Rev., 
6/6890;- Gonst., “Art.r4,iss. 16; 17: C'S. 9269) 

Cross Reference.—See also § 163-4. 

Appointee. — When there is a vacancy and the judge 
appoints one to fill that vacancy, such appointee holds office 
only until the next election at which members of the Gen- 
eral Assembly are chosen. Rodwell v. Rowland, 137 N. C. 


617, 50 S. BK. 319. (Deloatch v. Rogers, 86 N. C. 358, over- 
ruled.) 


§ 2-3. Clerk’s bond.—At the first meeting of 
the board of commissioners of each county after 
the election or appointment of any clerk of a su- 
perior court it is the duty of the clerk to deliver to 
such commissioners a bond with sufficient sureties, 
to be approved by them, in a penalty of not less 
than ten thousand dollars, and not more than 
twenty-five thousand dollars, payable to the state 
of North Carolina, and with a condition to be 
void if he shall account for and pay over, accord- 
ing to law, all moneys and effects which have 
come or may come into his hands, by virtue or 
color of his office, or under an order or decree of 
a judge, even though such order or decree be void 
for want of jurisdiction or other irregularities, 
and shall diligently preserve and take care of all 
books, records, papers and property which have 
come or may come into his possession, by virtue 
or color of his office, and shall in all things faith- 
fully perform the duties of his office as they are 
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or thereafter shall be prescribed by law: 
Provided that in counties having a population in 
excess of fifty thousand inhabitants, the penalty 
of the clerk’s bond shall be not less than ten 
thousand dollars, and mot more than fifty 
thousand dollars. (Rev., s. 295; Code, s. 72; C. C. 
Pees e ore 81889, °C. veloc, oO, Sop smCc. 270, 
271; 1899, c. 54, s. 52; 1901, c. 32; 1903, c. 747; 
1931, c. 170; 1943, c. 718; C. S. 927.) 


Local Modification.—Camden, Hyde, Tyrrell: 1939, c. 30; 
Carteret, Currituck, Pamlico: C. S. 929; Chowan: 1939, c. 
299; Jones: 1925, c. 10; Mecklenburg: 1925, c. 184; Wash- 
ington: Pub. Loc. 1935, c. 6: 

Cross References.—As to liability and action on bond, see 
§§ 2-4, 109-34, 109-36. As to interest, see § 24-5. As to cem- 
eteries, see § 65-11. As to surety by mortgage, see § 109- 
28. 

Editor’s Note.—The Act of 1931 increased the maximum 
penalty of the bond required by this section from fifteen 
thousand to twenty-five thousand dollars. 

Session Laws 1943, c. 713, applicable only to counties hav- 
ing a population in excess of fifty thousand inhabitants, in- 
creased the maximum penalty of the bond from twenty-five 
thousand to fifty thousand dollars. 

Purpose. — In Thomas v. Connelly, 104 N. C. 342, 346, 10 
S. E. 520, it was said, ‘The purpose of this provision is 
very broad and comprehensive. It requires every clerk of 
the superior courts to give bond, with sufficient sureties, to 
secure the faithful discharge of his official duties, and es- 
pecially, among other things, to secure the accounting for 
and paying over according to law of all moneys and effects 
that may be or come into his hands ‘by virtue or color of 
his office’.”’ 

“Color of His Office.”? — ‘Color of his office,” has been 


construed to embrace all cases where the officer re- 
ceives the money in his official capacity, when he is 
not authorized or required to receive the same. Presson v. 


Boone, 108 N. C. 78, 12 S. E. 897; Sharpe v. Connelly, 105 
N. C. 87, 11 S. BE. 177; Thomas v. Connelly, 104 N. C. 342, 
10 S. E. 520; Ex Parte Cassidy, 95 N. C. 225; Brown v. 
Cable, 76 N. C. 391; Greenlee v. Sudderth, 65 N. C. 470. See 
also Cox v. Blair, 76 N. C. 78; McNeill v. Morrison, 63 N. 
C. 508. 

Scope of Bond. — This section requires only one bond to 
be given by the clerks, and the condition is extensive 
enough to cover every possible default in office. Hunter v. 
Routlege, 51 N. C. 216, 220. 

An official bond given by a clerk, upon his entry into 
office, covers his whole official term, whether a new bond 
be given afterwards or not. Hunter v. Routlege, 51 N. C. 
216. . 

The clerk’s bond embraces receiverships and incidental lia- 
bilities growing out of them. Presson v. Boone, 108 N. C. 
78, 83, 12 S. E. 897; Syme v. Bunting, 91 N. C. 48; Waters 
v. Melson, 112 N. C. 89, 16 S. E. 918. 

The bond also covers funds which have come into the 
hands of the clerk under a statute enacted subsequent to 
the execution of the bond. Wilmington v. Nutt, 78 N. C. 
177, and 80 N. C. 266; Presson v. Boone, 108 N. C. 78, 83, 
12 S. E. 897. See also, State v. Bradshaw, 32 N. C. 229; 
Cameron v. Campbell, 10 N. C. 285. 

Cumulative Security. — The clerk’s bonds are cumula- 
tive security for the performance of official duties. Darden 
v. Blount, 126 N. C. 247, 35 S. E. 479. 

Liability on the Bond. — The surety bond of a clerk of 
the superior court is fixed as to amount in the sum of five 
thousand dollars [in Pamlico county], and to that extent a 
surety is responsible for the defalcation of his principal, in- 
cluding 6 per cent interest from the time of notice given 
it, except from judgment thereon, when a different princi- 
ple applies and the surety is liable for 6 per cent interest on 
the judgment until it is paid. State v. Martin, 188 N. C. 
119, 123 S. E. 631; Presson v. Boone, 108 N. C. 78, 87, 12 
S. E. 897. 

A clerk and his sureties are liable on nis bond as an 
insurer for money that comes into his hands, and not 
merely for the exercise of good faith in regard to such 
money. Smith v. Patton, 131 N. C. 397, 42 S. E. 849. See 
generally, Bd. of Education v. Bateman, 102 N. C. 52, 11 
Am. St. 708, 8 S. E. 882; Morgan v. Smith, 95 N. C. 396; 
Havens v. Lathene, 75 N. C. 505. 

Where a defaulting clerk succeeds himself, and has given 
the required bond for each term, with the same surety, and 
continues his defalcation, the surety is liable only to the 
amount of the bond given for each term. State v. Martin, 
188) ON. (Cor119; 123 "See ah 

And the burden is on the sureties of the bond in force. 
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when the money was received by the clerk to show that he 
paid it over to himself as his own successor. Morgan v. 
Smith, 95 N. C. 396, 397. 

The clerk is liable on |.is bond for failure to pay over 
funds paid to him by commissioners in partition. Smith v. 
Patton, 131 N. C. 396, 42 S. E. 849. 

Where a clerk of the Superior Court has forged the sig- 
natures of Confederate pensioners to warrants issued by 
the State Auditor and sent to him for payment to the per- 
sons entitled, and has witnessed such signatures, cashed 
the warrants, and converted the funds to his own use, such 
sums are received by him by virtue of and under color of 
his office, and come within the terms of his bonds given 
under the provisions of this section, and the surety thereon 
is liable within the penalty of the bonds for the amount so 
embezzled. State v. Gant, 201 N. C. 211, 159 S. E. 427. 

Same—Negligence.—A clerk who is negligent in issuing an 
execution was held to be liable in damages for whatever 
sum the plaintiff might show he had sustained by such 
non-feasance. McIntyre v. Merritt, 55 N. C. 558. 

Action on the Bond. — No action can be maintained on 
the bond given by a clerk conditioned for the faithful per- 
formance of his duty, except where there has been such 
damages sustained as would give the party a right to main- 
tain an action on the case for the neglect of his official 
duty. Jones v. Biggs, 46 N. C. 364. 

In an action on an official bond, or failure of a defendant 
to answer, a judgment entered against him on default can- 
not be final, since the action is not for the breach of an 
express or implied contract to pay a definite sum of money 
fixed by the terms of the bond or ascertainable therefrom, 
but must be “by default and inquiry.” Battle v. Baird, 118 
N. C. 854, 24 S. E. 668. See a'so Morgan v. Bunting, 86 N. 
Ca6Q. G8. 

A demand is necessary before bringing an action upon the 
bond of a clerk for moneys, payable to private individuals, 
received under color of his office, and the statute of limi- 
tations will not begin to run in his favor until after such 
demand is made. But it is otherwise if he has converted 
the money, or if it is public money. Furman v. ‘Timber- 
lake, 93 N. C. 66. 

Same—Proper Parties.—Under this section, claimants of 
a fund arising from a partition sale are the proper parties 
to sue on the bond of the clerk for failure of the clerk to 
pay funds by the commissioners in partition. Smith v. 
Patton, 131 N. C. 396, 42 S. E. 849. 

Where a clerk wrongfully prefers one judgment creditor 
over another in issuing executions, the wronged party has 
a remedy upon the official bond of the clerk for the actual 
loss sustained by his misconduct. Bank v. Jones, 17 N. 
C. 284. 

Same—Evidence._In an action against a clerk and one 
of the sureties on his official bond, the record of a judg- 
ment against the clerk and others of his sureties, in a 
previous action against them for the same demand, and on 
the same bond, but in which action the surety in the present 
action was not a party, is competent evidence to fix the 
amount due by the clerk. Morgan v. Smith, 95° Nie Ca oso: 

Effect Where Penalty of Bond Exceeds Amount Pre- 
scribed.—Although this section is directory and prescribes 
the penalty on the bond of a clerk of the Superior Court, 
both the clerk and his surety are presumed to know the 
provisions of the statute, and where the clerk has volun- 
tarily executed a bond in a greater sum, and the surety 
has accepted premiums based on a bond in this amount, the 
surety is estopped to deny the validity of the bond, and the 
plaintiff may recover of the surety, upon a proper showing, 
to the full amount of the penalty of the bond. State v. 
Gant, 201 N. C. 211, 213, 159 Sve Bw 4273 

Clerical Error—An error in reciting the term of office in 
the bond which is clearly clerical and inadvertent, does not 
invalidate the bond, but will. be treated as surplusage. 
Battle v. Baird, 118 N. C. 854, 24 S. E. 668. See also, Sprin- 
kle v. Martin, 69 N. C. 175. 

Guarantors of Funds Received by Virtue of Office.—Clerks 
of the superior court are insurers and guarantors of funds 
coming into their hands by virtue or color of their offices. 
Thacker v. Fidelity, etc., Co., 216 N. C. 135, 4 S. EB. (@d) 
324. 


§ 2-4. Clerk’s bond; approval, acknowledgments 
and custody.—The approval of said bond by 
the board of commissioners, or a majority of 
them, shall be recorded by their clerk. The said 
bond shall be acknowledged by the parties there- 
to, or proved by a subscribing witness, before the 
clerk of said board of commissioners, or their pre- 
siding officer, registered in the register’s office in 
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a separate book to be kept by him for the regis- 
tration of official bonds; and the original, with the 
approval thereof endorsed, deposited with the reg- 
ister for safe keeping. The like remedies shall be 
had upon.said bond as are or may be given by law 
on official bonds. (Rev., s. 296; Code, s. 73; C. 
COP sriee ec. 57923.) 


Cross Reference.—As to bond, approval and custody, see 
8§ 109-11, 109-12. See annotations to §§ 109-34, 109-36. 

Prcoof—Evidence.—Such a bond may be proved, as at com- 
mon law, without being subjected to the strict rules of evi- 
dence, and if there is a subscribing witness it may be proved 
by other witnesses, as if there was no subscribing witness. 
Battle v. Baird, 118 N. C. 854, 24 S. E. 668. 

A duly certified copy of the record of the registered bond 
is competent evidence of its provisions. Battle v. Baird, 
supra. 

Same—Presumption.—The clerk of tie superior court be- 
ing required to give a bond for the discharge of the duties 
of his office, etc., it will be presumed, in the trial of an ac- 
tion on such bond, that he did so; and any such bond found 
in the keeping of the proper custodian will be presumed to 
have been properly given and accepted as such. Battle v. 
Baird, 118 N. C. 854, 24 S. E. 668. 


§ 2-5. Oath of office—The clerks of the su- 
perior court, before entering on the duties of their 
office, shall take and subscribe before some officer 
authorized by law to administer an oath, the oaths 
prescribed by law, and file such oaths with the 
register of deeds for the county. (Rev., 891; Code, 
Se ACG 6. 190} Cr S980) 


Cross References.—As to oath, see §§ 11-6, 11-7, 11-11. 
also, § 14-229; § 2-5. As to oath of deputy, see § 2-13. 


§ 2-6. Vacancy; judge of district fills.—1. 
Otherwise than by expiration. In case the office 
of clerk of a superior court for a county becomes 
vacant otherwise than by the expiration of the 
term, and in case of a failure by the people to 
elect, the judge of the superior court for the county 
shall appoint to fill the vacancy until an election 
can be regularly held. 

2. Failure to qualify. In case any clerk fails 
to give bond and qualify as required by law, the 
presiding officer of the board of commissioners 
of his county shall immediately inform the resi- 
dent judge of the judicial district thereof, who 
shall thereupon declare the office vacant and fill 
the same, and the appointee shall give bond and 
qualify. 

3. Resignations. Any clerk of the superior 
court may resign his office to the judge of the su- 
perior court residing in the district in which is sit- 
uated the county of which he is clerk, and said 
judge shall fill the vacancy. (Rev., ss. 892, 893, 
BON. Code, 6s. 16; 75; Ci C, BP, s2140; Const, Art 
£3.29; 1C! S.°981.) 


Cross References.—As to failure to give satisfactory bond, 
see § 109-8. As to bond of successor, see § 109-9. As to 
willfully failing to discharge duties as ground for removal, 
see § 14-230. 

Commissioners’ Duty.—A failure on the part of the clerk 
to give bond must be ascertained by the commissioners be- 
fore the judge is authorized to declare a vacancy. And in 
accepting or rejecting the bond tendered, the court cannot 
interfere in the exercise of their discretion. Buckman v. 
Commissioners, 80 N. C. 121. ' 

Conflicting Claimants.—Where there are conflicting claim- 
ants for a vacant office a court must act upon the prima 
facie evidence of right and admit the one possessing it, 
leaving the other to pursue the proper legal remedy for the 
recovery of possession. Clark v. Carpenter, 81 N. C. 309. 


§ 2-7. Removal for cause.—Upon the convic- 
tion of any clerk of the superior court of an infa- 
mous crime, or of corruption and malpractice in 
office, he shall be removed from office, and he 


See 
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shall be disqualified from holding or enjoying 
any office of honor, trust or profit under this state. 
(Rev., s. 894; Code, s. 123; 1868-9, c. 201, s. 53; 
C. S. 932.) 


Cross References.—See Constitution, Art. V1, sec. 8; Art. 
XIV, sec. 7. As to restoration of citizenship, see § 13-1. 


§ 2-8. Office and equipment furnished.—The 
requisite stationery, records, furniture and filing 
cases and devices for official use must be fur- 
nished to the clerk by the board of commissioners; 
and to each of such books there must be attached 
an alphabetical index securely bound in the vol- 
ume, referring to the entries therein by the page 
of the book, unless there is a cross-index of such 
book required by law to be kept. These books 
must, at all proper times, be open to the inspec- 
tion of any person. (Rev., s. 896; Code, ss. 82, 
$4, 113: C. C. P., s. 428; C) S.°933.) 


§ 2-9. Solicitor to examine and report on Office. 
—The Solicitor of the Judicial District shall in- 
spect the office of the clerk as often as he shall 
deem it necessary, and shall make written report 
of his inspection to the court. (Rev., s. 897; 
Code: s: 88: ©. CIP. site yeetoeeces., Ss. 13°1935, 
c. 428; C. S.-934.) 


Editor’s Note.—Prior to the amendment of 1935 the sec- 
tion required an inspection at every regular term and also 
provided the penalty in case the solicitor neglected or failed 
to perform his duty. 


Art. 2. Assistant Clerks. 


§ 2-10. Appointment; oath; powers and juris- 
diction; responsibility of clerks.—Each clerk of 
the superior court, by and with the written con- 
sent and approval of the superior court judge 
resident in his district, may appoint an assistant 
clerk of the superior court, who before entering 
upon his duties shall take and subscribe the oath 
prescribed for clerks: Provided, that no more 
than one such assistant clerk shall hold office in 
any county at one time. Upon compliance with 
the provisions of this article such assistant clerk 
shall be as fully authorized and empowered to per- 
form all the duties and functions of the office of 
clerk of the superior court as the clerk himself, 
and all the acts, orders, and judgments of such 
assistant clerk shall be entitled to the same faith 
and credit as those of such clerk. Such assistant 
clerks shall be subject in all respects to all laws 
which apply to the clerks. The several clerks of 
the superior court shall be held responsible for 
the acts of their assistant clerks, and the official 
bonds of such clerks as now provided by law shall 
be written to and shall cover the acts of their as- 
sistant clerks. (1921, c. 32, s. 1; C. S. 934(a).) 


Local Modification.—Forsyth: 1937, c. 331; Guilford: 
c. 331; 1941, c. 91; Hanover: 1943, c. 514. 

Funds of minors paid into the hands of the assistant clerk 
of the Superior Court, appointed guardian, were not paid 
into court, and the surety on the guardianship bond may 
not successfully contend that the clerk’s bond was liable 
therefor. State v. Royal Indemnity Co., 203 N. C. 420, 166 
Be wanes 

While the clerk of the superior court is a constitutional 
officer, the duties of clerks are prescribed by statute, and 
the legislature may prescribe that such duties may be per- 
formed by assistant clerks as in this and the following 
sections, and an attack upon the appointment of a guard- 
ian by an assistant clerk on the ground that the statute 
delegating the powers of clerks to assistant clerks is un- 
constitutional is untenable. In re Barker, 210 N. C. 617, 
188.-S.,. 35." 205. 


§ 2-11. Certificate of appointment; 


1937, 


confirma- 
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tion; revocation of appointment; compensation.— 
Any clerk of the superior court desiring to appoint 
such an assistant clerk shall present a formal 
written certificate of such appointment to 
the superior court judge residing in his district, 
and such judge, if he concurs in and approves such 
appointment, shall in writing enter his consent 
and approval upon such certificate and confirm 
such appointment. Said certificate of appoint- 
ment, and approval of the judge, together with the 
oath subscribed by the appointee, shall thereupon 
be entered in full upon the minute docket of the 
court, and shall be recorded and cross-indexed in 
the office of the register of deeds for such county. 
The appointment of any such assistant clerk may 
be revoked at any time by the clerk who appointed 
him or by the superior court judge resident in the 
district, by the entry of the word “revoked” and 
the date thereof, with the signature of such clerk 
or judge, upon the margin of the records of such 
appointment in the offices of the clerk of the su- 
perior court and the register of deeds; and all 
such appointments shali expire by limitation when 
the clerk making same ceases to hold office. Noth- 
ing in this article shall increase the fees or com- 
pensation now allowed by law to the clerks or dep- 
uty clerks of the superior court of the several 
counties. of the state, (1921, “C, S2.0s..2304e oO 
934(b).) 


§ 2-12. Clerks not relieved from duties; dep- 
uties.— This article shall not in anywise excuse 
or relieve the clerk of the superior court from giv- 
ing to the performance of his duties the same time, 
care, and attention as is now required of such 
clerks by law, nor shall it change or amend the 
present laws with reference to deputy clerks of 
the superior court: Provided, that one person 
may be appointed both as assistant clerk and as 
deputy, (1021, (cise. 5. 35 ©.) Gos bce) 


Art. 8. Deputies. 


§ 2-13. Appointment.—Clerks of the superior 
court may appoint deputies, who shall take and 
subscribe the oath prescribed for clerks. (Rev., s. 
898; (Codens. 75. Ce 19.55.01 5-s1y ayer) bate 
86; C; $.°935:) 


Purpose.—In Miller v. Miller, 89 N. C. 402, 404, it was 
said: “The purpose of creating the office of ‘deputy clerk’ 
was to help the dispatch of public business, and to provide 
for the same when the clerk might be necessarily absent 
from his office, or unable for any cause to give personal at- 
tention to his official duties.’’ 

Section Provides Only Method of Appointment.—Deputy 
clerks can be appointed only in the manner prescribed by 
this section. Shepherd v. Lane, 13 N. C. 148. And are re- 
quired to take the same oaths before entering upon their 
duties which are required of their principals. Jackson v. 
Buchanan, 89 N. C. 75, 76. 

The certificate of probate of a deed by a deputy clerk, 
expressly authorized by statute to acknowledgment, etc., the 
deed having been duly registered, was prima facie evidence 
of his appointment and qualification. Piland v. Taylor, 113 
N SiGe, 25418t. So Ber7d: 

Scope of Authority.—Deputy clerks may do all the acts 
which the clerk may do, except such as are judicial in their 
character, or such as a statute may require specially to 
be done by the clerk himself. Miller v. Miller, 89 N. C. 
402, 404; Piland v. Taylor, 113 N. C. 3, 185 S. E. 70. 

Deputies are expressly authorized to take acknowledg- 
ment and proof of deeds, and in exercising such functions a 
deputy acts by force of the statute alone, and not as the 
agent of or by a delegation of authority from the clerk. Pi- 
land v. Taylor, 113 N. C. 2, 18 S. E. 70. 

The probate of a deed of trust or mortgage by one acting 
as deputy clerk, but who had not been duly appointed, nor 
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qualified by taking the prescribed oath, is invalid. 
dereth v. Smyth, 35 N. C. 452. 

Women as Deputies.—It would seem that women are not 
disqualified under the constitution nor any statute from 
holding the office of deputy clerk. See Bank v. Redwine, 171 
N. C. 559, 569, 572, 88 S. E. 878; Preston v. Roberts, 183 N. 
C. 62, 110 S. E. 586; State v. Bateman, 162 N. C. 588, Chaos 
E. 768, referred to in Bank v. Redwine, Supra, 171 N. Cc: 
569, 572, 88 S. EH. 878. 


Sud- 


§ 2-14. Record of appointment and discharge; 
copies.—Each clerk of a superior court shall make 
a record of the appointment of each deputy he 
may appoint, on the special proceedings docket 
of his court, giving the name of such appointee 
and the date of such appointment, and make a 
cross-index of the same, and shall furnish to the 
register of deeds of his county a transcript of such 
record; and such register of deeds shall record the 
same in the records of deeds in his office and make 
a cross-index thereof on the general index in his of- 
fice. When any such deputy clerk is removed from 
his office the clerk of the superior court by whom 
he was appointed shall write on the margin of 
the record of such appointment in his office, and on 
the margin of the record of such appointment in 
the office of the register of deeds, the word “Re- 
voked” and the date of such revocation, and sign 
his name thereto. A duly certified copy of such ap- 
pointment and of such revocation, under the hand 
and official seal of the register of deeds, shall be 
deemed prima facie evidence of the regularity of 
such appointment and revocation, and shall be 
admitted as evidence in all the courts. (Rev., s. 899; 
1899, c. 235, s. 3; C. S. 936.) 


§ 2-15. Responsibility of clerk for deputy’s acts. 
—The several clerks of the superior court shall 
be held responsible for the acts of their deputies. 
Deputies shall be subject in all respects to all laws 
which apply to the clerks. (Rev., s. 900; 1899, c. 
235, s. 2; C. S. 937.) 


Liability for Acts—Both deputy and clerk are liable for 
an unlawful act committed by the deputy under color of 
the office. Coltraine v. McCain, 14 N. C. 308. See also, 
Bank vy. Redwine, 171 °N. CG. 559; 569, 88 S. E. 878. 

Deputy’s Bond.—This section does not require any bond 
of a deputy clerk; but, as the clerk is liable for the de- 
faults and misfeasance of his deputies, common prudence 
dictates that he require bonds of them for his own pro- 
tection. Such a bond, not being required by law, is not an 
official bond in the strict sense of that term. When given, 
however, it is valid as a common-law bond, the clerk in- 
dividually, and not the public, being the obligee in inter- 
est thereunder. The fact that it runs in the name of the 
clerk as clerk is immaterial. Fidelity, etc., Co. v. Hoyle, 
64 F. (2d) 413, 415. 


Art. 4. Powers and Duties. 


§ 2-16. Powers enumerated.—Every clerk has 
power— 

1. To issue subpcenas to compel the attend- 
ance of any witness residing or being in the state, 
or to compel the production of any bond or paper, 
material to any inquiry pending in his court. 

9. ‘To administer oaths and take acknowledg- 
ments, whenever necessary, in the exercise Of 
the powers and duties of his office. 

3. To issue commissions to take the testimony 
of any witness within or without this state. 

4. To issue citations and orders to show cause 
to parties in all matters cognizable in his court, 
and to compel the appearance of such parties. 

5. To enforce all lawful orders and decrees, 
by execution or otherwise, against those who fail 
to comply therewith or to execute lawful process. 
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Process may be issued by the clerk, to be exe- 
cuted in. any county of the state, and to be re- 
turned before him. 

6. To exemplify, under seal of his court, all 
transcripts of deeds, papers or proceedings there- 
in, which shall be received in evidence in all the 
courts of the state. 

7%. To preserve order in his court and to pun- 
ish contempts. 

8. To adjourn any proceeding pending before 
him from time to time. 

9. To open, vacate, modify, set aside, or enter 
as of a former time, decrees or orders of his 
court, in the same manner as courts of general 
jurisdiction. 

10. To enter judgment in any suit pending in 
his court in the following instances: judgment of 
voluntary nonsuit in any case where judgment is 
permitted by law; and judgment in any suit by 
consent of parties. 

11. To award costs and disbursements as pre- 
scribed by law, to be paid personally, or out of 
the estate or fund, in any proceeding before him. 

12. To compel the return to his office by each 
justice of the peace, on the expiration of the 
term of office of such justice, or, if the justice be 
dead, by his personal representative, of all rec- 
ords, papers, dockets and books held by such jus- 
tice by virtue or color of his office, and to deliver 
the same to the successor in office of such justice. 

13. To take proof of deeds, bills of sale, offi- 
cial bonds, letters of attorney, or other instru- 
ments permitted or required by law to be reg- 
istered. 

14. To take proof of wills and grant letters 
testamentary and of administration. 

15. To revoke letters testamentary and of ad- 
ministration. 

16. To appoint and remove guardians of in- 
fants, idiots, inebriates and lunatics. 

17. To audit the accounts of executors, ad- 
ministrators, collectors, receivers, commis- 
sioners and guardians. 

18. To exercise jurisdiction conferred on 
him in every other case prescribed by law. (Rev., s. 
901; Code, ss. 103, 108; C. C. P., ss. 417, 418, 442; 
1O0U oO. Gites 22 £ono ic? 140° C-S.°938;) 

Cross References.—As to acknowledgments, see § 47-1. 
to depositions, see §§ 8-71 to 8-84. As to process, see §§ 
1-303, 1-305, 1-307, 1-313. As to use of copies of court pa- 
pers in evidence, see § 8-34. As to probate, see §§ 28-1, 
28-2, 47-1, 47-14, 47-37, 31-17. As to revocation of letters 
testamentary and of administration, see §§ 28-31, 28-32, 28- 
46. As to guardians, see §§ 33-1 to 33-62. As to accounts of 
executors, etc., see §§ 28-117, 28-121, 28-135, 28-136, 1-406, 
33-41. As to reports to commissioner of revenue, see § 105- 
22. As to power of clerk to discharge insolvent debtors 
when convicted in justice of peace court, see § 23-25. As 
tc duty of clerk to name successor to trustee in a deed of 
assignment for benefit of creditors, see § 23-4. For section 
requiring the clerk to be present at the opening of lock 
boxes of decedents and prescribing a fee and mileage there- 
for, see § 105-24. For ‘‘color of his office’ construed, see 
annotations to § 2-3. As to clerks acting as notaries, see 
§ 10-3. 

Legislature May Take Away or Modify Powers.—The 
powers and duties of clerks enumerated in this section are 
given and fixed by legislative enactment, and there is no 
constitutional barrier to the legislature’s taking away, 
adding to, or modifying them; or authorizing them to be 
exercised and performed by another. In re Barker, 210 
N. C. 617, 619, 188 S. E. 205. 

Jurisdiction—Limited.—The clerk is a court of very limited 
jurisdiction—having only such jurisdiction as is given by 
statute, It has no common law or equitable jurisdiction, 


McCauley y. McCauley, 122 N.C. 288, 292, 30 S. E. 344. 


As 
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Same—Corrections.—The clerk has the jurisdiction to cor- 
rect a mistake in a partition proceeding. Little v. Duncan, 
149 N. C. 84, 62 S. E. 770; Wahab v. Smith, 82 N. C. 232. 

Or in a proceeding to subject real estate to sale for as- 
sets, after a report of the sale is returned and confirmed, he 
has the right to set aside the sale and order a resale by 
showing proper cause. Lovinier v. Pearce, 70 N. C. 168. 

Same—Adnministrators.—The clerk has the power, for good 
and sufficient cause, to remove an administrator; or for 
like cause, as necessarily equivalent, to permit him to re- 
sign his trust. Tulburt v. Hollar, 102 N. C. 406, 409, 9 S. 
E. 430; Murrill v. Sandlin, 86 N. C. 54, 55. : 

It is thus incumbent on the probate judge (now the 
clerk) to make inquiry, and ascertain for himself the facts 
upon which the legal discretion reposed in him to remove 
an incompetent or unfaithful officer is to be exercised. Mur- 
rill vy. Sandlin, supra. 

Same—Accounts.—The jurisdiction for auditing accounts of 
executors, administrators, etc., conferred upon the clerk is 
an ex-parte jurisdiction of examining the accounts and vouch- 
ers of such persons, allowing them ‘commissions, etc., as 
formerly practiced, and does not conclude legatees, ete., or 


affect suits inter partes upon the same matters. Heilig v. 
Foard, 64 N. C. 710. 
The words, ‘‘audit the account of executors, administra- 


tors and guardians,’ have reference to the duty of ex- 


amining accounts filed by executors, etc., to see that the 
account of charges corresponds with the inventories, pass- 
ing upon the vouchers and striking a balance, after allow- 
ing commissions, as under the existing laws. Heilig v. 
Foard, 64 N. C. 710, 713. 

Appeals.—In appeals from the clerk, in that class of cases 
of which he has jurisdiction in his capacity as clerk, as 
given under this section, it is not necessary that he should 
prepare and transmit to the judge any statement of the case 
on appeal. Ex Parte Spencer, 95 N. C. 271. 

Applied in Braddy v. Pfaff, 210 N. C. 248, 186 S. E. 340. 

Cited in Edwards 'v. MclLawhorn, 218 N. C. 543, 11 S. 
E. (2d) 562. 


§ 2-17. Disqualification to act.—No clerk can 
act as such in relation to any estate, proceeding 
or civil action— 

1. If he has, or claims to have, an interest by 
distribution, by will, or as creditor, or otherwise. 

2. If he is so related to any person having or 
claiming such interest that he would, by reason of 
such relationship, be disqualified as a juror; but 
the disqualification on this ground ceases unless 
the objection is made at the first hearing of the 
matter before him. 

3. If he or his wife is a party or a subscribing 
witness to any deed of conveyance, testamentary 
paper or nuncupative will; but this disqualifica- 
tion ceases when such deed, testamentary paper, 
or will has been finally admitted to or refused 
probate by another clerk, or before the judge of 
the superior court. 

4. If he or his wife is named as executor or 
trustee in any testamentary or other paper; but 
this disqualification ceases when the will or other 
paper is finally admitted to or refused probate by 
another clerk, or before the judge of the superior 
court. 

5. If he shall renounce the executorship and 
endorse the same on the will or on some paper 
attached thereto, before it is propounded for pro- 
bate, in which case the renunciation must be re- 
corded with the will if admitted to probate. 
(Rev., s. 902; Code, s. 104; C. C. P., s. 419; 1871- 
2, c. 196; 1985, c) 210, suds) C. S. 939.) 


Cross References.—As to clerk’s disqualification to be ap- 
pointed to sell real estate, see § 46-31. As to probate where 
clerk is a party, see § 47-7. As to validation of orders of 
registration, see § 47-61. 

Editor’s Note.—As to the purpose of the 1935 amendment, 
see 13 N. C. L. Rev. 370. Section 31-12 provides for pro- 
bate of wills when clerk is a devisee or legatee, or has an 
interest in the property thereby disposed of. It is there 
provided that wills in such cases may be probated by the 
clerk of the adjoining county, upon a petition filed before 
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him by interested parties. The petition and probate, along 
with a certified copy of the will shall be returned to, and 
filed with, the clerk of the original county and there prop- 
etly recorded. ‘Thereupon, the clerk of the original county 
is authorized to issue the necessary letters to the personal 
representative of the deceased. Then the personal repre- 
sentative is entitled to qualify and administer the estate, 
and the title to the property shall, in all respects, be as 
valid as if the will had been originally probated in such 
county. 

The legislative intent was to provide a speedy, yet sound 
and practical method of admitting a will to probate in 
cases where the clerk is disqualified. This has been ac- 
complished. 

The amendment of 1935 effected only one change in this 
section. Prior to the amendment the opening statement 
read: ‘‘No clerk can act as such in relation to any estate 
or proceeding.” 

Clerk Interested.—The clerk is disqualified, both by com- 
mon law rules and by this section, to act in any cause 
wherein he is interested. Gregory v. Ellis, 82 N. C. 225, 
226; Land Co. v. Jennett, 128 N. C. 3, 37 S, E. 954; White 
vs, Connelly, s105 INE C65, 072, mle em oon lize 

And probate of a deed by a clerk interested therein is a 
nullity. Land Co. v. Jennett, supra. 

And where he is personally interested in the commissions 
to be allowed the executors, he is excluded from jurisdic- 
tion. Barlow v. Norfleet, 72 N. C. 535, 539. 

Same—Judicial and Ministerial Acts.—The act of ‘“ad- 
mitting to probate” is a judical act, and a clerk is prohibited 
from acting on a deed or deed of trust in which he is grantor 
or grantee. White v. Connelly, 105 N. C. 65, 69, 11 S. E. 
177; Freeman v. Person, 106 N. C. 251, 10 S. E. 1037; Piland 
v. Taylor, 113 N. C. 2, 18 S. E. 70; Norman v. Ausbon, 193 
NemiGiaZoly ISS yetyaloge 

But the issuing of a warrant in attachment, or an order 
for seizure of property in claim and delivery, are ministerial 
acts, and can be performed by a deputy, or even by the 
clerk, in a case to which he is a party. White v. Connelly, 
supra; Evans v. Etheridge, 96 N. C. 42, 1 S. EK. 633. 

Nor is a clerk incompetent to take acknowledgment of 
the execution of a deed because he is a subscribing witness 
to the document. He cannot take proof of a deed of which 
he is the subscribing witness, because he cannot administer 
oath to himself. Trenwith v. Smallwood, 111 N. C. 132, 134, 
ISS Se 0305 

And it has been the practice in this state for clerks to 
issue process either for or against themselves. Evans v. 
Etheridge, 96 N. C. 42,1 S. EF. 633. 

Clerk Related to Party.—A clerk is prohibited from acting 
as such in relation to any estate or proceeding if he is so 
related to any person having, or claiming to have, such in- 
terest that he would by reason of such relationship be dis- 
qualified as a juror. Land Co. v. Jennett, 128 N. C. 3, 37 
S. E. 954. 

But probate and private examination taken before an of- 
ficer are not invalid simply because he is related to the 
parties. McAllister v. Purcell, 124 N. C. 264, 32 S. EB. 715. 


§ 2-18. Prior orders and judgments validated.— 
In all cases where the Clerk was disqualified to 
act in relation to a civil action, in which the 
procedure as prescribed and set out by §§ 2-19, 
2-20 and 2-21 was followed, all Orders and Judg- 
ments rendered in such civil actions by the Judge 
or other Clerk are hereby validated as fully and 
to the same extent as if this section had at such 
time been in force; Provided, this section shall not 
apply in such cases if an action has prior to 
March 20, 1935, been instituted attacking such 
Order or Judgment. (1935, c. 110, s. 3.) 


§ 2-19. Waiver of disqualification—The par- 
ties may waive the disqualification specified in 
subdivisions one, two, three and five of section 
2-17 and upon filing in the office such waiver in 
writing, the clerk shall act as in other cases. 
(Rev.,\s..90s; Code, Gide aC. G. P.,48, 490.45 
S. 940.) 


Written Waiver.—The waiver must be in writing and 
made when the opposing parties are present and capable of 
objecting. White v. Connelly, 105 N. C. 65, 71, 11 S. E. 177. 

Probate a Nullity—When the probate of a deed is a nullity 
because the clerk was disqualified to act, the defect is not 
cured by the approval of the final decree, under which it 
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Land Co. v. 


is made, by the judge of the superior court. 
Jennett, 128 N. C. 3, 37 S. E. 954. 

§ 2-20. Disqualification unwaived; cause re- 
moved or judge acts—When any of the disquali- 
fications specified in this chapter exist, and there 
is no waiver thereof, or when the disqualification 
does not permit of waiver, any party in interest 
may apply to the judge of the district or to the 
judge holding the courts of such district for an 
order to remove the proceedings to the clerk of 
the superior court of an adjoining county in the 
same district; or may apply to the judge to make 
and render either in vacation or term time all 
necessary orders and judgments in any proceed- 
ing where the clerk is disqualified, and the judge 
in such cases is hereby authorized and em- 
powered to make and render any and all neces- 
sary orders and judgments as if he had the same 
original jurisdiction as the clerk over such pro- 
ceeding. (Rev., s. 904; Code, s. 106; C. C. P., s. 
421; 1913, c. 70, s. 1; C. S. 941.) 


§ 2-21. Disqualification at time of election; 
judge acts—-In all cases where the clerk of the 
superior court is executor, administrator, col- 
lector or guardian of any estate at the time of his 
election to office, in order to enable him to settle 
such estate, the judge of the superior court men- 
tioned in the preceding section is empowered to 
make such orders as may be necessary in the set- 
tlement of the estate; may audit the accounts 
or appoint a commissioner to audit the ac- 
counts of such executor or administrator, and 
report to either of said judges for his approval, 
and when the accounts are so approved, it is his 
duty to order the proper record to be made by 
the clerk, and the accounts to be filed in court. 
(Rev., s. 905; Code, s. 107; 1871-2, c. 197; C. 5. 
942.) 

Action.—The proper practice, in a proceeding against an 
administrator who at the time was elected clerk, seems to 
be to make the summons returnable before him, and then, 
transfer the whole proceeding before the district judge, who 
will make the necessary orders in the premises. Wilson v. 
Abrams, 70 N. C. 324. 

§ 2-22. Custody of records and property of of- 
fice.—1. Receipt from Predecessor. — Immedi- 
ately after he has given bond and qualified, the 
clerk shall receive from the late clerk of the su- 
perior court all the records, books, papers, 
moneys and property of his office, and give re- 
ceipts for the same, and if any clerk refuses or 
fails within a reasonable time after demand to 
deliver such records, books, papers, moneys and 
property, he is liable on his official bond for the 
value thereof. 

2. Transfer to Successor; Penalty—Upon go- 
ing out of office for any reason, any clerk of the 
superior, inferior, or criminal court shall transfer 
and deliver to his successor (or to such person, 
before his successor in office may be appointed, as 
the court may designate) all records, documents, 
papers, and money belonging to the office. And 
the judge appointing any clerk to a vacancy in 
the clerkship of the superior court may give to 
such person an order for the delivery to him, by 
the person having the custody thereof, of the rec- 
ords, documents, papers and moneys belonging 
to the office, and he shall deliver the same in 
obedience to such order. In case any clerk go- 
ing out of office as aforesaid, or other person 
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having the custody of such records, documents, 
papers, and money as aforesaid, fails to transfer 
and deliver them as herein directed, he shall for- 
feit and pay to the state one thousand dollars, 
which shall be sued for by the prosecuting of- 
ficer of that court. (Rev., ss. 906, 907; Code. ss. 
Si Wize eee yo) 1427 REC, c229, “s. 14; °C. $. 
943.) 

Cross Reference.—As to failure to deliver as a misde- 
meanor, see § 14-231. 

Order and Demand.—A person, duly elected clerk of the 
superior court by the people, needs no order from any per- 
son or authority to demand from his predecessor the prop- 
erty of all kinds belonging to the office, nor is it necessary 
for a retiring superior court clerk to be ordered to pay over 
to his successor, whether elected or appointed, the funds, 


etc., of the officer. Peebles v. Boone, 116 N. C. 58, 21 S. E. 
187. 

But where the judge places some person temporarily in 
charge of the office until the regular appointment is made, 
it is then necessary for the new clerk to have an order from 
the judge, directing the person temporarily in charge, to de- 
liver the possession of his office to such clerk. Peebles v. 
Boone, 116 N. Cy 58, 60% 2109S m= Bae ls7. 

Right of Action—The right of clerk of a superior court to 
bring an action against his predecessor on the latter’s official 
bond to recover the records, money, etc., in his hands, does 
not rest on any injury done to the plaintiff, but on the 
ground that the law requires that each successive clerk 
shall receive from his predecessor all the records, money 
and property of his office. Peebles v. Boone, 116 N. C. 58, 
Gen 2h) Se HD 1187: 

Remedy.—When an out-going clerk fails to deliver the 
property of his office, as herein provided, the successor’s 
remedy is by attachment and suit for the penalty. 
O’Leary v. Harrison, 51 N. C. 338, 341. 

When Liability Ceases——When a former clerk delivers to 
his successors all the proceeds, etc., of his office, his offi- 
cial duties, powers, and liabilities cease. Gregory v. Mo- 
risey, 79) Ni (Coe5595 0562; 


§ 2-23. Unperformed duties of outgoing clerk. 
—1. Performance Secured. — When, upon the 
death or resignation, removal from office, or at 
the expiration of his term of office, any clerk has 
failed to discharge any of the duties of his office, 
the court, if practicable, shall cause the same to 
be performed by another person, who shall re- 
ceive for such services, and as a compensation 
therefor, the fees allowed by law to the clerk. 

2. Liability on Outgoing Clerk’s Bond.— 
Such portion thereof as may be paid by the 
county may be recovered by the county, by suit 
on the official bond of the defaulting clerk, to be 
brought on the relation of the board of commis- 
sioners of the county. (Rev., s. 908; Code, s. 87; R. 
Cy, icy mre, 19.1844) c. 5,8) 6; C. S$. 9441) 

Proceeding Recorded.—Where an outgoing clerk has failed 
to record a proceeding, the court has the power, and it is its 
duty, on the application of an interested party, to have such 
proceeding recorded as of its proper date. Foster v. Wood- 
fin, 160) ee neo, cue 

§ 2-24. Location of and attendance at office.— 
The clerk shall have an office in the courthouse 
or other place provided by the board of commis- 
sioners, in the county town of his county. He 
shall give due attendance, in person or by deputy, 
at his office daily, Sundays and holidays ex- 
cepted, from nine o’clock a. m. to three o'clock p. 
m., and longer when necessary for the dispatch of 
business; and personally every Monday for the 
transaction of probate business, and on each suc- 
ceeding day till such matters are disposed of; and 
upon his failure to do so, unless caused by sick- 
ness or other urgent necessity or unless leave of 
absence is obtained by law, he shall forfeit an 
amount not exceeding two hundred dollars, said 
amount to be fixed and determined by the resident 


[ 407 ] 


§ 2-25 


judge of his district or the judge presiding in 
said district upon the complaint of any citizen. 
Provided, however, that the board of county com- 
missioners of each county may fix by order to be 
entered on their records at what hours of each 
Saturday of each week, (in no event to be less 
than three hours nor more than nine hours on 
said day, holidays excepted) the clerk of the su- 
perior court of their respective counties shall at- 
tend at his office in person or by assistant or by 
deputy, and he or his assistant or deputy shall 
give his attendance accordingly. (Rev., s. 909; 
Code, ss-80,.114,.115;; C. Ci <P, +s. :144- asain, 
136; 1939, c. 82; 1941, c. 329; C. S. 945.) 


Local Modification.—Currituck, Moore, Richmond: 
fr CB Gh 

Editor’s Note.—The 1939 amendment, which provides that 
it shall not apply to the counties of Currituck, Moore and 
Richmond, struck out the words ‘‘he shall forfeit his office’ 
formerly appearing at the end of the second sentence and 
inserted in lieu thereof the present forfeiture provision. The 
amendment also added the proviso. 

The 1941 amendment struck out the words “except in 
Cumberland county in no event to be less than six hours nor 
more than nine hours on said day, holidays excepted,” for- 
merly appearing in the parentheses in-the proviso. 

Forfeiture of Office——A single failure on the part of a 
clerk to keep his office open on Monday from 9 a. m. to 4 
p. m., for the transaction of probate business (unless such 
failure is caused by sickness), is a distinct and complete 
cause for forfeiture of his office. People v. Heaton, 77 N. 
Canis: 

Quo Warranto.—The forfeiture of office incurred by a su- 


1939; c. 


perior court clerk as herein provided by failing to keep open . 


his office on Monday, can only be enforced by proceedings 
in the nature of quo warranto. State v. Norman, 82 N. C. 
687, 689; People v. Heaton, 77 N. C. 18, 20. 


§ 2-25. Obtaining leave of absence from Office. 
—Upon application of any clerk of the superior 
court to the judge of the superior court residing in 
the district in which the clerk resides, the judge 
of the superior court riding the district or judge of 
superior court presiding in the county of said 
clerk, showing good and sufficient reason for the 
clerk to absent himself from his office, the judge 
may issue an order allowing him to absent him- 
self from his office for such time as the judge may 
deem proper. But he shall at all times leave a 
competent deputy in charge of his office during 
his absence. The order of the judge granting 
leave of absence shall be filed and recorded in the 
office of the clerk of the county in which the clerk 
resides. (Rev., s. 910; 1903, c. 467; 1935, c. 348; 
C. S. 946.) 

Editor’s Note.—The amendment of 1935 makes the sec- 
tion applicable when application is made by “the judge of 


the superior court riding the district or judge of superior 
court presiding in the county of said clerk.” 


§ 2-26. Fees of clerk of superior court.—The 
fees of the clerk of the superior court shall be the 
following, and no other, namely: 


Advertising and selling under mortgage in lieu 
ot bond, two dollars for sales of real estate and 
one dollar for sales of personal property. 

Affidavit, including jurat and_ certificate, 
twenty-five cents. 

Appeal from justice of the peace, fifty cents. 

Appeal from the clerk to the judge, fifty cents. 

Appeal to the supreme court, including cer- 
tificate and seal, two dollars. 

Appointing and qualifying justices of the peace, 
to be paid by the justice, twenty-five cents. 

Apprenticing infant, including indenture, 
dollar. 


one 
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Attachment, order in, fifty cents. 

Auditing account of receiver, executor, admin- 
istrator, guardian or other trustee, required to 
render accounts, if not over three hundred dol- 
lars, fifty cents; if over three hundred dollars and 
not exceeding one thousand dollars, eighty cents; 
if over one thousand dollars, one dollar. 

Auditing final settlement of receiver, executor, 
administrator, guardian or other trustee, required 
to render accounts, one-half of one per cent of 
the amount on which commissions are allowed 
to such trustee, for all sums not exceeding one 
thousand dollars, and for all sums over one thou- 
sand dollars; one-tenth of one per cent on such 
excess; but such fees shall not exceed fifteen dol- 
lars, unless there be a contest, when the clerk 
shall have one per cent ori the said excess over 
one thousand dollars; but in no instance shall 
his fees exceed twenty-five dollars. 

Auditing and recording the final account of 
commissioners appointed to sell real estate, one- 
half of the fees allowed for auditing and record- 
ing final accounts of executors. 


Bill of costs, preparing same, twenty-five 
cents. 
Bond or undertaking, including justification, 


sixty cents. 

Canceling notice of lis pendens, 
cents. 

Capias, each defendant, one dollar. 

Capias, when the defendant is not arrested 
thereunder, shall be such sum as the commission- 
ers of his county may allow. 

Caveat to a will, entering and docketing same 
for trial, one dollar. 

Certificate, except where it is a charge against 
the county, twenty-five cents; and where it is a 
charge against the county, the fee shall be such 
sum not exceeding twenty-five cents as the board 
of commissioners shall allow. 


Commission, issuing, seventy-five cents. 

Continuance, thirty cents. 

Docketing ex parte proceedings, fifty cents. 

Docketing indictment, twenty-five cents. 

Docketing liens, twenty-five cents. 

Docketing judgment, twenty-five cents. 

Docketing summons, twenty-five cents. 

Execution and return thereon, including 
docketing, fifty cents; and certifying return to 
clerk of any county where judgment is docketed, 
twenty-five cents. 

Filing all papers, ten cents for each case. 

Guardian, appointment of, including 
bond and justification, one dollar. 

Impaneling jury, ten cents. 

Indexing judgment on cross-index book, ten 
cents for the judgment, regardless of number of 
parties. 

Indexing liens on lien book, ten cents. 

Indictment, each defendant in the bill, sixty 
cents. 

Injunction, order for, including taking bond or 
undertaking and justification, one dollar. 

Judgment, final, in term-time, civil action, one 
dollar, 

Judgment, final, against 
criminal actions, one dollar. 

Judgment, final, before the clerk, fifty cents. 

Judgment by confession, without notice, 
services, three dollars, 


twenty-five 


taking 


each defendant, in 


all 
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Judgment in favor of widow for year’s support, 
fifty cents. 

Judgment nisi, entering against a defaulting 
witness or juror, on bail bond or recognizance, 
twenty-five cents. 

Juror ticket, including jurat, ten cents. 

Justification of sureties on any bond or under- 
taking, except as otherwise provided, fifty cents. 

Letters of administration, including bond and 
justification of sureties, one dollar. 

Motions, entry and record of, twenty-five cents. 

Notices, twenty-five cents, and for each name 
over one in same paper, ten cents additional. 

Notifying solicitors of removal of guardian, 
one dollar. 

Order enlarging time for pleading, and all in- 
terlocutory orders, in special proceedings and 
civil actions, twenty-five cents. 

Order of arrest, one dollar. 

Order for appearance of apprentice, on com- 
plaint of master, one dollar; for appearance of 
master on complaint of apprentice, one dollar. 

Order for the registration of a deed or other 
writing, which has been proved or acknowledged 
in another county, or before a judge, justice, 
notary or other officer, except a chattel mortgage, 
twenty-five cents. 

Postage, actual amount necessarily expended. 

Presentment, each person presented, ten cents. 

Probate of a deed or other writing, proved by 
a witness, including the certificate, twenty-five 
cents. 

Probate of a deed or other writing, acknowl- 
edged by the signers or makers, including all ex- 
cept married women, who acknowledged at the 
same time, with the certificate thereof, twenty- 
five cents. 

Probate of a deed, or other writing, executed 
by a married woman, for her acknowledgment 
and private examination, with the certificate 
thereof, twenty-five cents. 

Probate of limited partnership, fifty cents. 

Probate of will in common form and letters 
testamentary, one dollar. 

Qualifying justice of the peace, to be paid by 
the justice, twenty-five cents. 

Qualifying members of the board of commis- 
sioners, to be paid by the commissioners, twenty- 
five cents. 

Recognizance, each party where no bond is 
taken, twenty-five cents. 

Recording and copying papers, per copy-sheet, 
ten cents, 

Recording appointment of process agent for 
nonresident, fifty cents. 

Recording names, qualification, and expiration 
of term of office of justices of the peace, five 
cents for each name. 

Registering trained nurses, including certificate 
of registration, fifty cents. 

Recording certificates of incorporation of cor- 
porations, three dollars, 

Recording names of jurors as required by law, 
five eents for each name, 

Resignation of guardian, relinquishment of 
right to admin{ster, or to qualify as executor, re- 


ceiving, filing and noting same, twenty-five 
cents, 
Seal of office, when necessary, twenty-five 
cents, 
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Subpoena, each name, fifteen cents. 

Summons, in civil actions or special proceed- 
ings, including all the names therein, one dollar, 
and for every copy thereof, twenty-five cents. 

Transcript of judgment, twenty-five cents. 

Transcript of any matter of record or papers 
on file, per copy-sheet, ten cents. 

Trial of any cause, or stating 
referee, pursuant to order of the 
lowance as the judge may make. 

Witness ticket, including jurat, ten cents. 

Five per cent commissions shall be allowed the 
clerk on all fines, penalties, amercements and 
taxes paid the clerk by virtue of his office; and 
three per cent on all sums of money not exceed- 
ing five hundred dollars placed in his hands by 
virtue of his office, except on judgments, decrees, 
executions, and deposits under article three of 
chapter fifty-four; and upon the excess over five 
hundred dollars of such sums, one per cent. 

Provided, that in such counties of the State 
where the clerk of superior court is now or may 
hereafter be paid a salary in lieu of fees, that 
such clerk of superior court shall not charge and 
collect a fee for juror ticket, including jurat, or 
witness ticket, including jurat, as herein pre- 
scribed. (Rev., s. 2773; Code, ss. 229, 1789, 3109, 
S730 mes oow C09; | LOIS, (Caoo Stoo, COS s 
1:89 OM GueliemeSwn es nO 99, Cys (0S, moyen OOO me COOLS; 
COs OO lneGadc de LOO1 Ch Ola is e351 905 G09 mas 
Gra O Oy emo OOS, wool (oeCn 1 OO 7eSer OL Ol Ome Cae oes 
1927, c. 247; 1929, cc. 45, 214; 1933, c. 91; C. S. 
3903.) 


Lecal Modification.—Carteret: 1943, c. 697; Franklin: 1927, 
c. 137; Harnett: 1933, c. 75; Johnston: 1943, c. 653; North- 
ampton: 1931, c. 11; Wilson: 1935, c. 241. 

Cross References.—As to compensation and liability of 
Clerk in settling an estate, see § 28-171. As to fees of clerk 
for recording certificate of incorporation, see § 55-159. As 
to costs of appeal generally, see § 6-33 and annotations. As 
to costs of transcript on appeal taxel in supreme court, 
see § 6-34. As to costs of appeal from justices of the peace, 
see § 6-35. As to new provision relating to fees for dock- 
eting judgments and for auditing accounts, not applicable 
in certain counties, see §§ 2-32 to 2-35. 

Editor’s Note.—The 1927 amendment added the proviso to 
this section. That act provided that it should not apply 
to Chatham County; however, by Public Laws of 1929, c. 
214, the 1927 act was amended to make it applicable to 
Chatham County. Public Laws 1933, c, 91, repealed the pro- 
vision of Public Laws 1929, c. 45, which provided for fees 
in Halifax County. 

Appeal from Justices of the Peace.—When a defendant 
is bound over to the superior court by a justice of the 
peace, the clerk of the superior court is not entitled to the 
fee of 50 cents allowed for appeal from justice of the peace. 
Guilford v. Commissioners, 120 N. C. 23, 27 S. E. 94. 

The fee taxable for ‘‘appeal and docketing in Supreme 
Court” is two dollars only, State v. Simmons, 120 N. C. 
19, 26 S. E. 649. 

Appeal.—_An appeal lies to this court from the erroneous 
taxation of items in bill of costs in the superior court. State 
v. Simmons, 120 N. C. 19, 26 S. E. 649. 

The fees for continuances of cases allowed to the clerk of 
the superior court must be for such continuance as is made 
by the judge upon motion, and such as must be recorded 
in the minutes of the clerk, and not those affected by a 
crowded docket or the inability for that reason of reaching 
the cause for trial. Luther v. Southern R. Co, 154 N. C. 
103, 69 S. E, 762. 

Motion for Judgment.—The fee of twenty-five cents for 
motion for judgment can only be taxed when the motion is 
a motion in the cause, in writing, and required to be re- 
corded, State v, Simmons, 120 N, C, 19, 26 S, E, 649, 

Filing Papers.—The fee of 10 cents allowed the clerk of 
the supericr court for “filing papers,” {s for filing all the 
papers in an action after final judgment, and not for filing 
each paper in a ease, Guilford y, Commissioners, 120 N, 
C683,027 Sy 94. 

Transcript on Appeal When Fees Unpaid.—The clerk of 


an account, as 
judge, such al- 
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the court below is entitled to receive his fees before being 
required to send up a transcript on appeal, and therefore a 
writ of certiorari will be refused where it appears from the 
affidavit of the clerk that the transcript was not sent up 
because the appellant failed, after repeated demands, to pay 
the fees, and in his reply to the answer setting forth the 
clerk’s affidavit the petitioner did not tender the fees. 
Saunders v. Thompson, 114 N. C. 282, 19 S. E. 225. 

Same—When Incomplete.—Where the clerk of the superior 
court fails to send up as a part of the transcript the draw- 
ing and swearing in of the grand jury who found the indict- 
ment, he will not be allowed his costs for making and send- 
ing up the transcript of the record. State v. Cameron, 122 
ING Ce 10745020 °S. 5 Er 418, 

Settlement of Estate——Where the clerk of the court was 
appointed a commissioner of the courts to sell certain lands 
and invest the proceeds, etc., and it appearing that he had 
rendered services of value, with no indication of conversion, 
misapplication, or commingling of funds, it was held that 
he was entitled to his commissions in the settlement of the 
estate. Hannah v. Hyatt, 170 N. C. 634, 87 S. E. 517. 

Section 6-36 a Proviso.—The true construction of this sec- 
tion regulating the fees of clerks, is had by reading as a 
proviso at the end thereof section 6-36. Coward v. Commis- 
sioners, 137 N. C. 299, 301, 49 S. E. 207. 

Recording in the Minute Docket.—The clerk of the su- 
perior court is not entitled to a specific fee for recording 
the proceedings of a cause in the minute docket of the 
court. Guilford v. Commissioners, 120 N. C. 23, 27 S. E. 94. 

Clerk’s Allowance for Stating Account Disallowed. — 
Where the plaintiff recovered judgment in the court below 
and it was ordered that an allowance be made to the clerk 
for stating an account, one-half to be paid by the plaintiffs 
and the other half by the defendants it was held to be er- 
ror. Wall v. Covington, 76 N. C. 150. 

Nolle Prosequi.—The clerk of the court is not entitled to 
any fee for entering a judgment of nolle prosequi in a crim- 
inal action. State v. Johnson, 101 N. C. 711, 8 S. E. 360. 

When Judgment Is against State or County.—Costs are 
not allowed for docketing, filing and indexing a judgment 
against the State or county, since no lien can be acquired 
by such docketing. State v. Simmons, 120 N. C. 19, 26 S. 
E. 649, 

The State and county are liable for costs only in the cases 
expressly provided by statute. Guilford v. Commissioners, 
120. Ni CE23" 2754S canes. 

A county cannot be taxed, under section 
part of the fees of the clerk or other officers 
tions if the grand jury returns ‘“‘not a true 
v. Commissioners, 120 N. C. 23, 27 S. E. 94. 


6-36 with any 
in criminal ac- 
bill.” Guilford 


§ 2-27. Local modifications as to clerk’s fees, 
—For the probate of a short-form lien bond, or lien 
bond and chattel mortgage combined, the clerk 
shall receive ten cents in the following counties: 
Alamance, Alleghany, Ashe, Beauford, Bladen, 
Brunswick, Buncombe, Burke, Carteret, Caswell, 
Catawba, Chatham, Chowan, Cleveland, Colum- 
bus, Craven, Cumberland, Davie, 
ham, Edgecombe, Forsyth, Gaston, Gates, Gran- 
ville, Greene, Harnett, Iredell, Johnston, Jones, 
Lenoir, Lincoln, Martin, McDowell, Mecklen- 
burg, Moore, Nash, New Hanover, Onslow, Pam- 
lico, Pender, Perquimans, Person, Pitt, Polk, 
Richmond, Robeson, Rockingham, Rowan, Ruth- 
erford, Sampson, Scotland, Union, Vance, War- 
ren, Washington, Watauga, Wayne, Wilson. 
(Revs Ss. 2T7a 0907 ic. (7175. 1909, cy 502sn Pe Ty 
1917, c. 182; 1983, c. 84; C. S. 3904.) 


In Anson, this fee is twenty cents. (P. L. 1913, 
c. 49; C. S. 3904.) 

In Bertie county the clerk of the superior 
court shall collect the sum of fifteen cents for 
each crop lien or lien bond probated by him for 
registration in Bertie county, including all serv- 
ices connected therewith. (P. L. 1915, c. 163; C. 
S. 3904.) 

In Forsyth county the clerk shall receive fif- 
teen cents for the probate of a deed or other 
writing, acknowledged by the signers or makers, 
including all except married women who ac- 
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knowledge at the same time, with the certificate 
thereof. He shall also receive fifteen cents for 
the probate of a deed or other writing, proved by 
a witness, including the certificate. (P. L. 1913, 
c. 626; C. S. 3904.) 

In Jackson county, in addition to the fees now 
allowed by law, the clerk shall receive the sum 
of five dollars for writing up the minutes of each 
day’s session of the superior court of the county, 
to be paid by the county. (P. L. 1913, c. 182; C. 
S. 3904.) 

In Robeson county the board of county com- 
missioners may make an allowance to the clerk 
of the superior court for keeping the records of 
the court and transcribing the minutes, to be 
paid out of the general county fund. (Rev., s. 
2773; C. S. 3904.) ; 

From and after February 27, 1923, it shall be 
unlawful for the clerks of the superior courts of 
Vance, Warren, Northampton, Wayne and Ber- 
tie counties to charge fees for witness and juror 
tickets issued by them. (1923, c. 92; C. S. 3904.) 

In Mitchell county, the clerk of superior court 
shall receive double the amount of fees and com- 
missions as provided in § 2-26 of this chapter. 
(1931, c. 53, s. 1.) 

ore Modification.—Harnett: 1933, c. 75; Johnston: 1943, 
Ci : 

Editor’s Note.—Public Laws 1933, c. 84, amended by Pub- 


lic Laws 1939, c. 300, s. 2, inserted Scotland in the list of 
counties appearing in the first paragraph. 


§ 2-28. Fees for probating and recording fed- 
eral crop liens and chattel mortgages.—The fee 
to be charged by the clerk of the superior 
court for the probate of a federal crop lien or a 
federal chattel mortgage given to secure a seed 
and fertilizer loan from the United States govern- 
ment, or crop production loans, live stock loans, 
and/or other loans made by the regional agricul- 
ture credit corporation of Raleigh, North Carolina 
and/or production credit associations in North 
Carolina as provided for by the Farm Credit Act 
of Congress of one thousand nine hundred and 
thirty-three, or the North Carolina Rural Rehabil- 
itation Corporation or other relief organizations 
by relief clients, shall be limited to twenty-five 
cents for each probate; and the fee of the register 
of deeds for registering said instrument shall be 
limited to fifty cents for each lien or chattel mort- 
gage: Provided that this section shall not apply 
to Brunswick, Caswell, Harnett, Haywood, Hert- 
ford, Macon, Moore, Person, Polk, Richmond, 
Stokes, Surry and Wilson counties. (1933, cc. 
160, 176, 266, 281, 326, 393, 429, 479, 514; 1935, 
cc. 120, 260, 369; 1939, c. 211.) 

Local Modification.—Gates, Jones, Moore, Perquimans, 
Richmond, Rowan, Wilson: 1935, c. 120, s. 2; Stanly: 1935, 
c. 260; Wilson: 1935, c. 388. 

Editor’s Note.—This section was originally enacted by 
Public Laws 1933, c. 160. Public Laws 1933, c. 176 struck 
Caswell from the list of counties exempted from the op- 
eration of this act. Public Laws 1933, c. 266 added the ma- 
terial beginning with “or crop” in line six, and ending with 
“Raleigh, North Carolina” in line eight. Public Laws 1933, 
c. 281 inserted the counties of Haywood, Jackson, and Ma- 
con in the list of counties exempted from the operation of 
this act. Public Laws 1933, c. 326 inserted Brunswick in 
the list of counties exempted from the operation of this 
section. Public Laws 1933, c. 393 added the counties of 
Harnett, Johnston, Polk, Moore, and Wilson to the list of 
counties exempted from the operation of this section. Pub- 
lic Laws 1933, c. 429 added Stokes to the list of counties 
exempted from the operation of this section. Public Laws 
1933, c. 479 added Caswell, Hertford, and Person counties 


[ 410 ] 


§ 2-29 


to the list of counties exempted from the operation of this 
act. Public Laws 1933, c. 514 added Surry to the list of 
counties exempted from the operation of this section. Pub- 
lic Laws 1935, c. 120 added the material beginning with 
“and/or production” in line nine and ending with “relief 
clients” in line 14. Section two of this act provided that it 
should not apply to the counties of Rowan, Gates, Jones, 
Moore, Perquimans, Richmond, and Wilson. Public Laws 
1935, c. 260 added Stanley to the list of counties exempted 
from the operation of Public Laws 1935, c. 120. Public Laws 
1935, c. 369 struck Johnston county from the list of counties 
exempted from the operation of this act. Public Laws 1939, 
c. 211 struck Jackson from the list of counties exempted 
from the operation of this act. 


§ 2-29. Advance court costs—The clerk of the 
superior court is hereby authorized to collect as 
advance court cost on all suits started in any 
court the sum of seven dollars and fifty cents 
($7.50) for one defendant, and one dollar and a 
half for each additional defendant, which fees 
shall include any process tax or tax on suits and 
sheriff fees. (1935, c. 379, s. 2.) 

Local Modification.—Catawba: 1939, c. 62. 


§ 2-30. Advance costs on appeal from justice of 
the peace.—The clerk of the superior court is au- 
thorized to collect from the appellant in all cases 
in appeals from justices of the peace court to the 
superior court four dollars as advance cost to be 
applied on the court cost including the process 
tax. (1090, c. 579,.5. 1+) 


§ 2-31. Fee for cross-indexing names of parties. 
—The fee for cross-indexing the name of each 
party to any action or proceeding required to be 
cross-indexed by law shall be ten cents for each 
name entered upon the cross-index records. (1935, 
c. 379, s. 3.) 


§ 2-82. Fee for docketing judgment.—The fee 
for docketing any judgment shall be ten cents per 
copy sheet, minimum charge twenty-five cents. 
(1935, c. 379, s. 4.) 


§ 2-33. Fee for auditing annual accounts of re- 
ceivers, executors, etc.—For auditing annual ac- 
counts of receivers, executors, guardians, ad- 
ministrators, administrators with will annexed, 
trustees for incompetents, trustees under wills, sur- 
viving partner, where the total receipts and dis- 
bursements do not exceed eleven thousand dollars, 
the fee shall be twenty-five cents for each one 
hundred dollars on receipts and disbursements or 
a fraction thereof through one thousand dollars. 
If the receipts and disbursements exceed one 
thousand dollars, the fee shall be for the receipts 
and disbursements above one thousand dollars five 
cents on each one hundred dollars or a fraction 
thereof through eleven thousand dollars. When 
the receipts and disbursements exceed eleven thou- 
sand dollars, the fee for the amount of same above 
eleven thousand dollars shall be one-tenth of one 
per cent on the amount of receipts and disburse- 
ments in excess of eleven thousand dollars, but in 
no event shall the fee be less than one dollar nor 
more than twenty-five dollars. (1935, c. 379, s. 5.) 


§ 2-34. Fee for auditing final accounts of re- 
ceivers, executors, etc.——For auditing final ac- 
counts of receivers, executors, administrators, ad- 
ministrators with will annexed, collectors, trustees 
for incompetents, trustees under wills, guardians 
or surviving partner, the fee shall be fifty cents 
for each one hundred dollars or a fraction thereof 
of the total receipts and disbursements through 
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one thousand dollars, and ten cents per each 
one hundred dollars or a fraction thereof on every- 
thing above one thousand dollars, but in no event 
shall the fee be less than two dollars: Provided, 
that when stocks, bonds or any other personal 
property is delivered to any heir or distributee 
without converting the same into cash, these fees 
shall be computed and charged on the same just 
as though they had been converted into cash; the 
value of said stocks, bonds, etc., to be fixed as of 
the date of death, or qualification of the fiduciary. 
(1935, c. 379, s. 6.) 

Local Modification.—Beaufort: 


1939) ¢.. 103. 


§ 2-35. Fee for auditing final accounts of trus- 
tees, etc., selling real estate under foreclosure 
proceedings.—For auditing final accounts of trus- 
tees, mortgagees, commissioners, or other persons, 
firms, or corporations selling real estate under 
foreclosure proceeding required to render such 
final report, the fee shall be twenty-five cents on 
each one hundred dollars of receipts and disburse- 
ments through one thousand dollars and ten cents 
on each one hundred dollars for everything above 
one thousand dollars, provided that the minimum 
fee shall be one dollar and fifty cents and the 
maximum fee shall not exceed twenty-five dol- 
larsy =: (1935s, Cee commces ces) 


§ 2-36. Certain counties not subject to sections 
2-29—2-35.—Sections 2-29—2-35 shall not apply to 
the counties of: Cabarrus, Chowan, Cleveland, 
Columbus, Franklin, Iredell, Lincoln, Martin, 
Mecklenburg, Montgomery, Moore, New Han- 
over, Pitt, Richmond, Robeson, Rockingham, 
Surry, Union, Jackson, Swain, Buncombe, Rowan, 
Orange, Avery, Wayne, Nash, Wilson, Bladen, 
Cumberland, Ashe, Edgecombe, Tyrrell, Person, 
Duplin, Vance, Davie, Guilford, Onslow, Wash- 
ington, Alleghany, Haywood, Davidson, Burke, 
Stokes, Franklin, Catawba, Lenoir, Jones, Pam- 
lico, Caldwell, Caswell. Provided, that section 
2-29 shall apply to Iredell county. (1935, c. 379, s. 
8; 1935, c. 494; 1937, cc. 148, 149, 290.) 

Editor’s Note.—The 1937 amendments struck out Bertie and 


Yancey from the list of counties in this section, and added 
the proviso as to Iredell county. 


§ 2-37. To keep fee bill posted.—Every clerk 
shall keep posted in his office in some conspicuous 
place the fee bill, for public inspection and refer- 
ence, under a penalty of one hundred dollars for 
such neglect, to be paid to any person who will 
sue for same. (Rev., s. 2774; Code, s. 3740; C. S. 
947.) 


§ 2-38. To furnish blank process, bonds and 
undertakings——Clerks of courts shall furnish to 
parties printed copies of the formal parts of all 
process required to be issued by them, with con- 
venient blank spaces for the insertion of written 
matter; and also the blank forms of such bonds 
and undertakings as are required to be taken by 
them, (Rev.,..8. 911; Code, .s. 3761; C.. Co Pas. 
559; 1868-9, c. 279, s. 558; Ge $5, 948;) 


§ 2-89. To file papers in proceedings.—The 
clerk must file and preserve all papers in pro- 
ceedings before him, or belonging to the court; 
and shall keep the papers in each action in a sep- 
arate roll or bundle, and at its termination attach 
them together, properly labeled, and file them in 
the order of the date of the final judgment. All 
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such papers and the books kept by him belong to, 
and appertain to, his office, and must be de- 
livered to his successor. (Rev., s. 912: Code, ss. 
86; 111 PoC ey PL) 66146) 4266C.. °S, 949.) 


Cross Reference.—As to 
see § 2-22. 
Filing Papers.—The fee 


custody and transfer to successor, 


allowed the clerk for “filing pa- 
pers,” is allowed for the single act of filing all the papers 
when the case is closed, as herein provided. Guilford v. 
Commis-ioners, 120 N. C. 23, 27 S. E. 94. 

§ 2-40. To keep records of his office; obtaining 
originals or copies.—He shall keep in bound vol- 
umes a complete and faithful record of all his 
official acts, and give copies thereof to all per- 
sons desiring them, on payment of the legal fees. 
He shall be answerable for all records belonging 
to his office, and all papers filed in the court, and 
they shall not be taken from his custody, unless 
by special order of the court, or on the written 
consent of the attorneys of record of all the par- 
ties; but parties may at all times have copies up- 
on paying the, ‘clerk: thereforoeeG@hev,,.s. 913; 
Code.(s.58285Cx GPs 4S eso SOC md 5O 4S, 4. 
C. S. 950.) 


Clerk’s Record.—Clerks are required to keep a record, in 
which shall be recorded all orders and decrees passed in 
their office, which they are required to make in writing. 
Gulley v. Macy, 81 N. C. 356, 359. 


§ 2-41. To endorse date of issuance on process. 
—The clerk shall note on all precepts, process 
and executions the day on which the same shall be 
issued; and the sheriff or other officer receiving 
the same for execution shall in like manner note 
thereon the day on which he shall have received 
it, and the day of the execution; and every clerk, 
sheriff or other officer neglecting so to do shall 
forfeit and pay one hundred dollars. (Rev., s. 
614°" Codeyss 100.576.545.951.) 


Cross Reference.—As to who may sue for and recover pen- 
alties, see § 1-58. 

Action nm Name of State.—An action brought against a 
sheriff, for the penalty herein provided for neglecting to 
note upon process the day on which it was received, should 
be in the name of the state as plaintiff. Duncan v. Philpot, 
64 N. C. 479, 480. 

Final Process.—This section has no reference to the final 
process. Wyche v. Newsom, 87 N. C. 144, 145. See also, 
Person v. Newsom, 87 N. C. 142. 


§ 2-42. To keep books; enumeration. — Each 
clerk shall keep the following books, which shall 
be open to the inspection of the public during 
regular office hours: 

1. Summons docket, which shall contain a 
docket of all writs, summonses or other original 
process issued by him, or returned to his office, 
which are made returnable to a regular term of 
the superior court; this docket shall contain a 
brief note of every proceeding whatever in 
each action, up to the final judgment inclusive. 

2. Judgment docket, which shall contain a 
note of the substance of every judgment and 
every proceeding subsequent thereto. 

3. Civil issue docket, which shall contain a 
docket of all issues of fact joined upon the 
pleadings, and of all other matters for hearing 
before the judge at a regular term of the court, a 
copy of which shall be furnished to the judge at 
the commencement of each term, 

4, Cross-index to judgments, which shall con- 
tain a direct and reverse alphabetical index of all 
final judgments in civil actions rendered in the 
court, with the dates and numbers thereof, and 
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also of all final judgments rendered in other 
courts and authorized by law to be entered on 
his judgment docket. Pending the docketing of 
judgments in the judgment docket and cross-in- 
dexing the same as herein provided for, the clerk 
shall keep a temporary index to all judgments 
entered in his said court or received in his court 
from any court for docketing; and he shall im- 
mediately index all judgments rendered in his 
court or received in his court for docketing, and 
index the names of all parties against whom judg- 
ments have been rendered or entered alphabeti- 
cally in said temporary index, and which tempo- 
rary index shall be preserved and open to the 
public until said judgments shall have been dock- 
eted in the judgment docket and cross-indexed in 
the permanent cross-index to judgments, as here- 
in provided for. 

5. Cross-index of Parties to Actions—The 
clerk shall keep an alphabetical index and cross- 
index of all parties to all actions and special pro- 
ceedings. Upon the issuance of summons or 
commencement of an ex parte proceeding he 
shall forthwith index and cross-index the names 
of all parties to such action or proceeding. 
When an order is made that any new or addi- 
tional party be brought into an action or pro- 
ceeding his name shall forthwith be indexed and 
cross-indexed by the clerk. The index shall be 
so arranged that beside each name shall appear 
a reference to the book and page whereon the 
action or proceeding will be found upon the sum- 
mons docket, civil issue docket, special proceed- 
ing docket, and judgment docket, or such of said 
dockets as carry reference to said action or pro- 
ceeding; and immediately upon said action or 
proceeding being entered upon any of said dock- 
ets the clerk shall cause said index to carry 
reference thereto upon the index and cross-in- 
dex as to every party. 

6. Record of lis pendens, which shald contain 
the names of the parties to the action, place where 
such notice, whether formal or in the pleadings, 
is filed, the object of the action, the date of in- 
dexing, and a sufficient description of the land to 
be affected, and which shall be cross-indexed. 

7. Criminal docket, which shall contain a note 
of every proceeding in each criminal action. 

8. Minute docket of superior court, which shall 
contain a record of all proceedings had in the court 
during term, in the order in which they occur, and 
such other entries as the judge may direct to be 
made therein. 

9. Special proceedings docket, which shall 
contain a docket of all writs, summonses, peti- 
tions, or other original process issued by him, or 
returnable to his office, and not returnable to a reg- 
ular term; this docket shall contain a brief note of 
every proceeding, up to the final judgment inclu- 
sive, 

10, Minute docket of proceedings before clerk, 
which shall contain a record of all proceedings 
had before the clerk, in actions or proceedings 
not returnable to a regular term of the court, 

11, Record of wills, which shall contain a rec- 
ord of all wills, with the certificate of probate 
thereof, 

12, Record of appointments, which shall con- 
tain a record of appointments of executors, ad- 
ministrators, guardians, and collectors, with rev- 
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ocations of all such appointments; and on which 
shall be noted all subsequent proceedings relating 
thereto. 

13. Record of orders and decrees, which shall 
contain a record of all orders and decrees passed 
in his office, which he is required to make in writ- 
ing, and not required to be recorded in some other 
book. 

14. Record of accounts, which shall contain 
a record of accounts, in which must be recorded 
inventories and annual accounts of executors, ad- 
ministrators, collectors, trustees under assignments 
for creditors, and guardians, as audited by him 
from time to time. 

15. Record of settlements, which shall contain 
a record of settlements, in which must be entered 
the final settlements of executors, administrators, 
collectors, commissioners, trustees under assign- 
ments for creditors, and guardians. 

16. Record of jurors, which shall contain a 
list of all persons who serve as grand, petit, and 
tales jurors in his court; which shall be properly 
indexed. : 

17. Record of justices of the peace, which shall 
contain a complete list of the justices of the peace 
of the county, by townships, giving the date of 
election or appointment, qualification, and expira- 
tion of term of office of each; and whenever a va- 
cancy occurs it shall be noted therein. These books 
shall at all times show a complete list of the jus- 
tices of the peace of the county and who was the 
predecessor of each justice and the succession in 
office. 

18. Record of books, which shall contain the 
date of delivery to each justice of the peace of any 
dockets, records, and books; and the date of the re- 
ceipt by him to any justice of the peace, or to the 
personal representative of a deceased justice of the 
peace, for any dockets, records, and books re- 
turned to him. 

19. Cross-index of wills, which shall contain 
a general alphabetical cross-index of all wills filed 
or recorded in the office of the clerk of the superior 
court, and devising real estate or any interest 
therein, whether such devise appears on the face 
of said will or not, showing the full name of each 
devisor, and all devisees as they are given in the 
will, together with the date of the probate of such 
will. 

20. Cross-index of executors and administra- 
tors, which shall contain a general alphabetical 
cross-index of the appointment of all executors 
and administrators made by the courts of their 
county, showing the name of the appointee, the 
name of the decedent, and date of appointment. 

21. Cross-index of guardians, which shall con- 
tain a general alphabetical cross-index of the ap- 
pointment of all guardians made by the courts of 
their county, showing the name of the guardian, 
the names of the wards, and date of appointment. 

22. Record of fines and penalties, which shall 
contain an itemized and detailed statement of 
the respective amounts received by him in the 
way of fines, penalties and forfeitures, and paid 
over to the county treasurer. 

23. Lien docket, which shall contain a record 
of all notices of liens filed in his office, properly 
indexed, showing the names of the lienor and 
lienee. 


294. Record of appointment of receivers, which 
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shall contain a record of all appointments of re- 
ceivers, and all inventories, reports, and accounts 
filed by them; which shall be properly indexed. 

25. Record of corporations, which shall con- 
tain a record of the certificate of incorporation 
of all corporations charted under general law, 
with .principal office or place of business in his 
county. 

26. Accounts of indigent orphans, which shall 
contain a record of all receipts from persons for 
money paid for indigent children, 

27. Register of physicians and surgeons, which 
shall contain a list of the names and places of res- 
idence, with date of registration, of all persons 
registered by him as physicians and surgeons. 

28. Register of dentists, which shall contain a 
registration of certificates of all persons entitled 
to practice dentistry in his county. 

29, Register of chiropodists, which shall con- 
tain a list of the names and places of residence, 
with date of certificate, of all persons registered 
by him as chiropodists. 

30. Register of trained nurses, which shall con- 
tain the name, residence and date of registration 
of all trained nurses duly licensed in his county. 

31. Permanent roll of registered voters, which 
shall contain an alphabetical list by townships of 
all persons entitled to permanent registration, giv- 
ing the name and age of each, the name of the 
person from whom he was descended, unless he 
himself was a voter on July 1, 1867, or prior there- 
to, the state in which he was such voter and the 
date he applied for registration. 


32. Lunacy docket, which shall contain a rec- 
ord of all the examinations of persons alleged 
to be insane, a brief summary of the proceedings, 
and his findings, and a record of all proceedings 
in lunacy transmitted to him by justices of the 
peace. : 

33. Record of county treasurer’s report, which 
shall contain an itemized statement of all fines and 
penalties paid to the county treasurer; which said 
itemized statement of fines and penalties received 
by the county treasurer shall be by him reported 
to the clerk an the first day of January, April, July 
and October, respectively, of each and every year. 

34, Nol. pros. with leave record, which shall 
contain a record of all cases in which a nolle pros- 
equi with leave is entered in criminal actions, with 
the term of court at which the order is made, and 
which shall be cross-indexed. 


35. Record of permits to purchase weapons, 
which shall contain the name, date, place of res- 
idence, age, former place of residence, etc., of 
each person, firm or corporation to whom or 
which a permit is issued to purchase deadly weap- 
ons. (Rev., s. 915; Code, ss. 83, 95, 96, 97, 112, 
USIMUSS (ney LS, 8. 2; 1889, C. 184, s. 4; 1893, c. 
52° 1899, c. 1, s, 17; 1899, cc. 82, 110; 1901,.c. 2, 
s. 9; 1901, c. 89, s, 13; 1901, c. 550, s. 3; 1903, c. 
Bel 903, 8 CS 09.85.00. L900, C. 5604S: col oo aca Go. 
s. 7; 1919, cc. 152, 314; 1919, c. 197, s. 4; LOS es 
ie Cs, VOoy) 

Local Modification.—Caldwell: Pub. Loc. 1927, c. 43; Dur- 
ham: 1929, c. 88. 

Cross Reference.—For provisions similar to paragraph 35, 
see § 14-405, 

Editor’s Note.—The 1937 amendment added the second sen- 
tence of subsection 4, 


By virtue of the amendment, searchers of real property 
titles may examine the temporary index of judgments and 
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ascertain in advance whether or not judgments have been 
rendered which, when docketed will affect the title to the 
realty in which their clients are interested. The new law 
will thus tend to facilitate real estate loans and transfers. 
1ISUINECOL Revi De o07: 

Purpose.—The clerk’s proceedings are summary in their 
nature, and should always be put in such shape as to pre- 
sent all that he does in the course of a proceeding, including 
his orders and judgments, intelligently, and so that the same 
may be distinctly seen and understood. To this end, he is 
required to keep certain permanent records of proceedings 
before him. Edwards v. Cobb, 95 N. C. 4, 8. 

Notice of Judgment Docket.—The law prescribes what 
shall be recorded on the judgment docket, and everybody has 
notice that he may find there whatever ought to be there 
recorded, if indeed it exists. He is not required to look else- 
where for such matters. But he is required and bound to 
take notice in proper connections of what is there. The law 
charges him with such notice. Dewey v. Sugg, 109 N. C. 
328, 333, 13 S. E. 923; Holman v.. Miller, 103 N, C. 118, 120, 
9S. FE. 429. 

Civil Issue Docket.—Not only issues of fact joined upon 
the pleadings, but also all other matters for hearing before 
the judge at a regular term of the court are to be put upon 
the civil issue docket. Brown v. Rhinehart, 112 N. C. 772, 
776, 16 S. E. 840. See also, Brittain v. Mull, 91 N. C. 498; 
Walton v. McKesson, 101 N. C. 428, 7 S. E. 566. 

Minute Docket.—The minute docket is intended to and 
should contain a record of all the proceedings of the court, 
and such other entries as the judge may direct to be therein 
made. Walton v. McKesson, 101 N. C. 428, 7 S. E. 566; 
Guilford v. Commissioners, 120 N. C. 23, 28, 27 S. E. 94. 

When Minute Docket Prevails.—While in the absence of 
entries on the minute docket those made on the civil issue 
docket should not be disregarded, yet where there is a con- 
flict between them, nothing else appearing, those on the 
former must prevail. Walton v. McKesson, 101 N. C. 
428, 7 S. E. 566. 

Record of Fiats.—Clerks are required to record in gen- 
eral order books copies of all fiats made by them. Perry 
v. Brags, Ji N. Ch 15916451685: 10. 

Evidence of Appointment.—The record of appointments is 
admissible as evidence to show a guardian’s appointment. 
Topping v. Windley, 99 N. C. 4,5 S. E. 14. 

Sufficient Notice of Lien.—A notice of a lien filed on the 
lien docket should go into details sufficiently so as to give 
reasonable notice to all persons of the character of the 
claim and the property upon which the lien is attached. 
Fulp v. Power Co., 157 N. C. 157, 160, 72 S. E. 867. See also 
GCoolse vy. Cobb, s0l IN (C68; 70; 7S. 8. 700s Cameron sy: 
Bamber. Corl ss NeG26059 24S. EE: 7. 

Treasurer’s Report as Evidence.—The record of county 
treasurer’s report is competent evidence against the sure- 
ties upon the official bond of such officer, and is prima facie 
evidence of the correctness of statements therein made. 
Davenport v. McKee, 98 N. C. 500, 4 S. E. 545. 

Recording of Verified Report Purports Verity.—Plaintiff, 
purchaser of the real property at execution sale of a judg- 
ment against the devisee, offered in evidence, as proof of 
payment and that title had vested in the devisee, a special 
report, duly verified, filed by the executrix stating that 
the devisee had paid the estate the amount stipulated by 
the will. This special, verified report of the executrix was 
a document authorized and required to be recorded, was 
relevant to the issue, and was competent in evidence, its 
recording purporting verity and objection to its admission 
on the ground of hearsay in that it contained a declara- 
tion of a person not a party to the action is untenable, the 
recorded, verified report being more than a mere declara- 
tion by the executrix. Braddy v. Pfaff, 210 N. C. 248, 186 
Se re 40: 

Cited in State v. Willis Barber, etc., Shop, 219 N. C. 709, 
15 S. E. (2d) 4; Massachusetts Bonding, etc., Co. v. Knox, 
220 N. C. 725, 18 S. E. (2d) 436, 138 A. L. R. 1438 (dis. op.). 


§ 2-48. To notify commissioners of insolvency 
of surety company in which county officer bonded. 
—Every clerk of the superior court shall furnish 
the chairman of the board of county commission- 
ers with all notifications furnished him, in accord- 
ance with § 58-117 under the article Fidelity 
Insurance of the Chapter Insurance, by the in- 
surance commissioner, that any surety company 
in which any officer of the county is bonded is in- 
solvent or in imminent danger of insolvency. 
(Rev., 295; C..S. 953.) 


Cross Reference.—See also, § 109-18. 
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Art. 5. Reports. 


§ 2-44. List of justices to secretary of state.— 
The clerk of the superior court of each county in 
which justices of the peace are not elected by the 
qualified voters thereof. on the first Monday in 
January preceding each regular session of the 
general assembly shall certify to the secretary of 
state a correct list of all justices of the peace in 
office in his county, the township in which each 
resides, the term of office of each, time of elec- 
tion or appointment, and when the respective 
terms of office of each expire. He shall also re- 
port the names of those elected or appointed jus- 
tices of the peace, but who have failed to qualify, 
and when their terms of office began and the 
length thereof. (Rev., s. 916; Code, s. 89; 1901, 
C. 87,.S. 2 188i ecs26s1C xp. 954)) 


§ 2-45. List of attorneys-at-law to commis- 
sioner of revenue.—It shall be the duty of the 
Clerk of the Superior Court in each county of the 
State on or before the first day of May of each 
year to certify to the Commissioner of Revenue 
of the State of North Carolina the names and 
addresses of all Attorneys-at-Law located within 
the county and engaged in the practice of law. 
(1931, c. 290.) 


Art. 6. Money in Hand; Investments. 


§ 2-46. Public funds to be reported to county 
commissioners.—On the first Monday in Decem- 
ber of each and every year, or oftener, if required 
by order of the board of commissioners or any 
other lawful authority upon ten days’ written 
notice, clerks of the superior courts shall make 
an annual report of all public funds which may 
be in their hands. The report shall be made 
to the board of county commissioners and 
addressed to the chairman thereof. It shall give 
an itemized statement of said funds so held, the 
date and source from which they were received, 
the person to whom due, how invested and where, 
in whose name deposited, the date of any certificate 
of deposit, the rate of interest the same is draw- 
ing, and other evidence of investment of said 
fund; and it shall include a statement of all funds 
in their hands by virtue or color of their office, and 
which may belong to persons or corporations. 
The report shall be subscribed and verified by the 
oath of the party making it before any person al- 
lowed to administer oaths. (Rev., s. 918; 1891, c. 
580; 1931, c. 156; C. S. 956.) 


Local Modification.—Bertie: Pub. Toc. 1941, c. 39; Car- 
teret: 1941, c. 316; Forsyth: 1941, c. 109; Greene: 1943, c. 
146; Rockingham: 1943, c. 378; Union: 1941, c. 316; Wake: 
1943, c. 523; Wayne: 1939, c. 92. 

Editor’s Note.—The Act of 1931 inserted the words: “upon 
ten days’ written notice’? in the first sentence of this sec- 
tion. For construction of ‘“‘color of his office,” see § 2-3 
and annotations. 

Method of Procedure.—Where a clerk has admitted money 
to be due in fhe manner prescribed by this section, he can 
only be proceeded against on motion for a summary judg- 
ment for money that has remained in his hands for three 
years. Summey v. Johnston, 60 N. C. 98. 

Prima Facie Case of Correctness.—This section raises 
a prima facie case of the correctness of the annual report 
of the clerk only when the statute is substantially com- 
plied with. Gilmore v. Walker, 195 N. C. 460, 142 S. E. 
579. 


§ 2-47. Approval, registration, and publication 
of report.—The board of commissioners shall re- 
fer all itemized statements made by the clerks of 
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the superior courts to a special committee of their 
board, who shall compare the same with the rec- 
ords of the clerk’s office from which the report is 
made and certify the same to the board as cor- 
rect, and if approved the board shall cause the 
same to be registered in the office of the register 
of deeds, in a book to be furnished to said regis- 
ter by the board of county commissioners, which 
book shall be styled Record of Official Reports, 
with a proper index of all reports recorded there- 
in, and each original report shall, if approved by 
the chairman of the board, be endorsed with the 
word “Approved,” the date of approval and the 
endorsement signed by the chairman, and when 
recorded by the register of deeds he shall endorse 
thereon the date of registration, the page of the 
Record of Official Reports upon which the same 
is registered, sign the same and file it in his of- 
fice. The register shall also cause a copy of the 
report to be published one time in some news- 
paper of general circulation published in the 
county of the register and also posted at the 
courthouse door within twenty days after filing 
the reports; and if no newspaper is published in 
the county the posting of the report at the 
courthouse door shall be a sufficient publication. 
The cost of publishing the report shall be paid 
by the county. (Rev., s. 919; Code, s. 90; 1891, 
c. 580; s. 3; 1893,'c. 14, s. 3; 1874-5, c. 151; 1876-7, 
rede am Gs eR ST 

Cited in Gilmore v. Walker, 
579. 

§ 2-48. Report compelled by commissioners.— 
If any clerk fails to report, or if after a report 
has been made the board of county commis- 
sioners have reason to believe that any report is in- 
correct, the board shall take legal steps to compel 
a proper report to be made by suit on the bond of 
such clerk, or by reporting the fact to the solici- 
tor of the district to which the county of said board 
may belong for his action. (Rev., s. 920; Code, s. 
92; 1891, c. 580, s. 2; 1874-5, c. 151, s. 3; 1876-7, c. 
eres Gy 522958:) 


§ 2-49. Payment to persons entitled—The said 
clerks shall, on or before the first day of January 
in every year after the statements required in the 
foregoing sections are made, account with and 
pay to the persons entitled to receive the same all 
such balances reported as aforesaid to be in their 
Hands, (Rev., 6. 920° Code,s..1865;, R.-Co 73, 
Se elecomc a SO,wS. pst ool,.C.. 3, SS. Ladsel Soa nec. 
14, s. 1; C. S. 959.) 

Account.—“‘Account”” means a statement in writing of 
debts and credits, or of receipts and payments, and when 
payments or settlement is intended, additional words are 
used. State v. Dunn, 134 N. C. 663, 668, 46 S. E. 949. 

§ 2-50. Unclaimed fees of jurors and witnesses 
paid to school fund.—All moneys due jurors and 
witnesses which remain in the hands of any clerk 
of the superior court on the first day of January 
after the publication of a third annual report of 
the said clerk showing the same shall be turned 
over to the county treasurer for the use of the 
school fund of the county, and it is the duty of 
said clerk to indicate in his report any moneys 
so held by him for a period embracing the two an- 
nual reports. (Rev., s. 922; 1891, c. 580, s. 4; 
1893, c. 14, s. 3; C. S. 960.) 


Local Modification.—Wayne: 1941, c. 70. 
Cross Reference.—See also, § 115-183. 


195 N. C. 460, 142 S. E. 
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§ 2-51. Use by public until claimed. — The 
money aforesaid, while held by the clerks, shall 
be paid, on application, to the person entitled 
thereto; and after it ceases to be so held, it may 
be used as other revenue, subject, however, to 
the claim of the rightful owner. (Rev., s. 923; 
Céde./er 18Gg ber. 7a. Ss, 651828)". 41, s. 1; 
Cy, Ses968s 


Cross Reference.—See also, § 115-184. 


§ 2-52, Payment of sum due minor insurance 
beneficiary.—Where a minor is named as bene- 
ficiary in a policy or policies of insurance issued 
in a sum not exceeding five hundred ($500.00) 
dollars, and the insured dies prior to the majority 
of such beneficiary, any sums due on such policy 
may be paid to the public guardian or clerk of the 
superior court of the county wherein such bene- 
ficiary resides, to be administered by such clerk 
or public guardian for the benefit of said minor, 
and the receipt of the clerk or public guardian 
in such cases shall be a full and complete dis- 
charge of the company or association for any 
sums due under such policy or policies. (1937, c. 
201.) 


§ 2-58. Payment of money for indigent children 
and persons non compos mentis. — When any 
moneys in the amount of three hundred dollars or 
less are paid into court for any minor, indigent or 
needy child or children for whom no one will be- 
come guardian, upon satisfactory proof of the ne- 
cessities of such minor, child or children, the clerk 
may upon his own motion or order pay out the 
same in such sum or sums at such time or times 
as in his judgment is for the best interest of said 
child or children, or to some discreet and solvent 
neighbor of said minor, to be used and faithfully 
applied for the sole benefit and maintenance of such 
minor indigent and needy child or children. The 
clerk shall take a receipt from the person to whom 
any such sum is paid and shall require such person 
to render an account of the expenditure of the 
sum or sums so paid, and shall record the receipt 
and the accounts, if any are rendered by order of 
the clerk, in a book entitled, Record of Amounts 
Paid for Indigent Children, and such receipt shall 
be a valid acquittance for the clerk. In all 
cases where a minor child is now or may hereaf- 
ter be the beneficiary of any policy of life insurance 
and the sum due to said minor child by virtue of 
any such policy does not exceed three hundred 
dollars, the insurance company which issued said 
policy may pay the sum due thereunder to the 
clerk of the superior court of the county where 
said minor child resides whose duty it shall be to 
receive it, and said clerk shall issue and deliver to 
such insurance company his receipt for the sum so 
paid, which shall be a complete release and dis- 
charge of said company from any and all liability 
to said minor child under and by virtue of any 
such policy of insurance. Moneys so paid to said 
clerk shall be held and disbursed by him in the 
manner and subject to the limitations provided by 
this section. ‘This section shall also apply to in- 
competent or insane persons, and it shall be the 
duty of any person or corporation having in its 
possession $300.00 or less for any minor child or 
indigent child, or incompetent or insane person 
to pay same in the office of the clerk of the su- 
perior court, and the clerk of the superior court is 
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hereby authorized and empowered to disburse the 
sum thus paid into his office, upon his own mo- 
tion or order, without the appointment of a guard- 
Jani INCVGES OU CAAELS OOS ICSe:, OL, JC eo mms 
1919, c, Sis BE xa Sess.19244c...1,-S; bs 91927 crue. 
1929, c. 15; 19383, c. 363; C. S. 962.) 


Editor’s Note.—This section was amended by the Laws 
1924, c. 1 to apply to all funds contemplated by it, which 
are now, or may come into the hands of the clerk of the 
superior court, when tle amount thereof does not exceed one 
hundred dollars ($100) for each child who may be entitled 
to share therein. The Act of 1927 added a proviso re- 
lating to persons non compos mentis which was struck 
out by the Act of 1929. The latter Act changed the word 
“one” formerly appearing in line two to “three.” See note 
under sec. 2-54. 

The last sentence of the section, relating to payment of 
$300 or less held for a ‘‘minor child or indigent child, or in- 
competent or insane person,’”’ was added by Public Laws 
1933, c. 363. 


§ 2-54. Limitation on investment of funds in 
clerk’s hands.—It shall be unlawful for the clerk 
of the superior court of any county in the State 
of North Carolina receiving any money by color 
of his office to apply or invest any of said money 
except as specifically authorized by law. (1931, 
Coa 8 cael) 


Local Modification.—Cleveland: 1933, c. 110. 

Editor’s Note.—The act from which this and the six fol- 
lowing sections are codified, was apparently intended to 
supply the need indicated in William v. Hooks, 199 N. C. 
489, 154 S. E. 828, wherein the court held that ‘‘there is no 
mandatory requirement of law imposing: upon the clerk of 
the Superior Court the express duty of investing funds in 
his hands belonging to minors.’’ The act is broader than 
that. however, and applies to all funds held by the clerk 
as such or as receiver or trustee for any infant or person 
non compos mentis. It should be read in connection with 
§§ 2-46, 28-166 and 65-10. See 9 N. C. L. Rev. 399, 400. 


§ 2-55. Investments prescribed; use of funds in 
management of lands of infants, incompetents.— 
The clerk of the superior court of any county 
in the State may in his discretion invest moneys 
secured by color of his office or as receiver in any 
of the following securities: 

(a) By loaning the same upon real estate 
security, such loans not to exceed fifty per cent 
(50%) of the assessed tax value; and said loans 
when made to be evidenced by a note, or notes, 
of the borrower and secured by first mortgage or 
deed of trust. 

(b) United States Government bonds. 

(c) United States Government Postal 
Certificates. 

(d) North Carolina State bonds. 

(e) North Carolina county or municipal bonds 
which are approved by the Local Government 
Commission. 

(f) Certificates of deposit for time deposit 
or savings accounts with any bank or trust com- 
pany where such protection is furnished as re- 
quired in § 2-56. 

(g) When the clerk of the superior court as 
receiver or trustee for any infant or non compos 
mentis shall come into the possession of any lands 
for the use of such person and it shall be neces- 
sary to make investments of the funds of such 
person to manage or cultivate said lands, the 
clerk may make such investments as are neces- 
sary for said purposes: Provided, the same is ap- 
proved by the resident judge of the superior court 
or tne judge holding the court of the district. 
(1P31) ‘ce: 281f's)"2ha9Bt, er eae 1990, 1105 


Local Modification.—Cleveland: 1933, c. 110. 
Cross References.—For section authorizing investment of 
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funds in building and loan associations, see § 36-3. As to 
section authorizing investments in bonds issued or guar- 
anteed by the United States government, see § 53-44. 

Editor’s Note.—In the investment of funds of infants or 
persons non compos mentis used in the management or 
cultivation of lands held for them by the clerk as receiver 
or trustee, he is unlimited by the items mentioned in this 
section. 9 N. C. Law Rev. 399. 

The 1937 amendment substituted ‘local government com- 
mission” for “sinking fund commission” formerly appearing 
in subsection (e). The 1939 amendment inserted the words 
“or savings accounts” in subsection (f). 


§ 2-56. Securing bank deposits.—It shall be 
the duty of the clerk of the superior court of any 
county in the State to require of any bank or 
trust company, wherein he may deposit money 
placed with him in trust, a corporate surety bond 
in an amount sufficient to protect such deposits, 
but in lieu of such corporate surety bond, the 
clerk may require such bank to furnish bonds of 
the United States Government, North Carolina 
State bonds, or North Carolina county or munic- 
ipal bonds which have been approved by the 
Local Government Commission; provided, how- 
ever, that to the extent of the amount which may 
be insured by the federal deposit insurance corpo- 
ration or other federal agency insuring bank de- 
posits the said insurance shall be deemed and 
considered ample security, and the clerk of the 
superior court shall not require corporate surety 
bond or any of the bonds above specified for that 
amount of the deposit insured by deposit insur- 
ANCEy A(LOSTINC E28 1sS B51 939 see Gel 9455 Cardy) 

Editor’s Note.—The 1939 amendment added the proviso to 
this section. 

The 1943 amendment struck out the words “Sinking Fund 


Commission” in the twelfth line and inserted in lieu thereof 
the words ‘‘ocal Government Commission.”’ 


§ 2-57. Inspection of records by local govern- 
ment commission; report to solicitor of misman- 
agement.—The Local Government Commission, 
or its successors, is hereby authorized and em- 
powered to inspect the records of any clerk of the 
superior court in the State for the purpose of as- 
certaining that such clerk is complying with the 
requirements of §§ 2-54 to 2-60 and if, in the 
course of such inspection, it is found that such 
clerk has failed to comply with the requirements 
of §§ 2-54 to 2-60, it shall be the duty of the 
Local Government Commission, or its successors, 
to report such findings to the solicitor of the 
district in which the county is located and said 
solicitor shall proceed to prosecute as hereinafter 
provided. (1931, c.'281, s.4* c."60.) 


§ 2-58. Inspection and audit by county audi- 
tors or accountants; reports of audits.—It shall be 
the duty of the County Auditor or County Ac- 
countant of any county to inspect and audit the 
records and accounts of the Clerk of the Superior 
Court of the county for the purpose of ascertain- 
ing that such clerk is complying with the require- 
ments of §§ 2-54 to 2-60 and that such clerk 
is properly safeguarding and accounting for ail 
funds of every nature and character which have 
come into his hands by virtue of his office; such 
audits to be made and a report thereof made by 
the County Auditor or County Accountant to the 
board of county commissioners of the county and 
to the Local Government Commission or such 
other governmental agency as shall succeed to 
the rights and duties of the Local Government 
Commission. (1931, c. 281, ss. 6, 60.) 
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§ 2-59. Liquidation of present funds within 
year. — It shall be the duty of the clerk of the 
superior court of any county in the State, who 
shall have funds invested other than as provided 
for in §§ 2-54 to 2-60 to liquidate same with- 
in one year from the passage of §§ 2-54 to 
2-60: Provided, however, that upon approval of 
the resident judge of his district, the clerk may 
extend from time to time, the time for sale or col- 
lection of any such investments; that no one ex- 
tension shall be made to cover a period of more 
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than one year from the time the extension is 
made, (1981, c. 281, Ss. 7.) 


§ 2-60. Violation of §§ 2-54 to 2-59 a misde- 
meanor.—The clerk of the superior court of any 
county in the State who shall have violated the 
provisions of §§ 2-54 to 2-59 shall be guilty of a 
misdemeanor, punishable by fine or imprisonment 
or both in the discretion of this court. (1931, c. 
281;"675) 


Chapter 3. Commissioners of Affidavits and Deeds. 


Sec. 

3-1. Appointment by governor; term; oath. 

3-2, Record of appointments; certified copies evi- 
dence. 

3-3. List of appointments prepared and published 
by secretary of state. 


§ 3-1. Appointment by governor; term; oath. 
—The governor is authorized to appoint and 
commission one or more commissioners in any 
foreign country, state or republic, and in such of 
the states of the United States, or in the Dis- 
trict of Columbia, or any of the territories, col- 
onies or dependencies as he may deem expedi- 
ent, who shall continue in office for two years 
from the date of their appointment, unless 
sooner removed by the governor. Before such 
commissioner proceeds to perform any duty by 
virtue of this chapter, he shall take and sub- 
scribe an oath before a justice of the peace in the 
city or county in which he resides well and faith- 
fully to execute and perform all the duties of 
such commissioner, according to the laws of 
North Carolina; which oath shall be filed in the 
office of the secretary of state. (Rev., ss. 926, 
927: Code, ss. 632, 633; C. S. 963.) 

Cross Reference.—For general provisions relating to proof 
and acknowledgment of instruments, and the taking of 
affidavits in other jurisdictions, see §§ 10-4, 47-2, 47-3, 47-6, 
47-44, 47-45. 


§ 3-2. Record of appointments; certified copies 
evidence.—It is the duty of the governor to cause 
to be recorded by the secretary of state the 
names of the persons who are appointed and 
qualified as commissioners, and for what state, 
territory, county, city, or town; and the secre- 
tary of state, when the oath of the commissioner 
is filed in his office, shall forthwith certify the ap- 
pointment to the several clerks of the superior 
courts of the state, who shall record the certifi- 
cate of the secretary at length. All removals of 
commissioners by the governor, and the names 
of all commissioners whose commissions have 
expired by law, and which have not been renewed, 
shall be recorded and certified in like manner. A 
certified copy thereof from the clerk, or a certifi- 
cate of the appointment or removal aforesaid 
from the secretary of state, shall be sufficient evi- 
dence of the appointment or removal of such 


commissioner. (Rev., s. 928; Code, s. 634; C. S. 

964.) 

It is the duty of the Secretary of State forthwith upon the 
1—27 


. Published list conclusive. 

. Powers of such commissioners. 

. Fees of commissioners of affidavits. 

. Powers of clerks of courts in other states. 
. Clerks and notaries to take affidavits. 


appointment of such commissioners, to certify the same 
to the several clerks of the superior courts of the State, and, 
in like manner, to certify to the said clerks all removals of 
commissioners, and of all whose commissions have expired. 
Evans v. Etheridge, 99 N. C. 43, 5 S. E. 386, 388. 


§ 3-3. List of appointments prepared and pub- 
lished by secretary of state—The secretary of 
state shall prepare and cause to be printed in 
each volume of the public laws a list of all per- 
sons who since the preceding publication in the 
public laws have been appointed commissioners 
of affidavits and to take the probate of deeds in 
any foreign country and in the several states and 
territories of the United States and in the Dis- 
trict of Columbia, under this chapter, setting 
forth the state, territory or district or foreign 
country for which such persons were appointed 
and the dates of their respective appointments 
and term of office; and he shall add to each of 
said lists a list of all those persons whose ap- 
pointments have been renewed, revoked, or have 
resigned, removed or died since the date of the 
list previously published, as far as the same may 
be known to him, with the dates of such revoca- 
tion, resignation, removal or death. (Rev., s. 
929: Code, ss. 635, 636, 637, 639; C. S. 965.) 


§ 3-4. Published list conclusive——The list of 
commissioners so published in any volume of the 
public laws shall be conclusive evidence in all 
courts of the appointments therein stated, and of 
the dates thereof. (Rev., s. 930; Code, s. 638; C. 
S. 966.) 


§ 3-5. Powers of such commissioners.—The 
commissioners have authority to take the ac- 
knowledgment or proof of any deed, mortgage, 
or other conveyance of lands, tenements, or 
hereditaments lying in this state, and to take the 
private examination of married women, parties 
thereto, or any other writings to be used in this 
state. Such acknowledgment or proof, taken or 
made in the manner directed by the laws of this 
state, and certified by the commissioner, shall 
have the same force and effect for all purposes 
as if made or taken before any competent au- 
thority in this state. The commissioners also 
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have full power and authority to administer an 
oath or affirmation to any person willing or de- 
sirous to make it before him, to take depositions, 
and to examine the witnesses under any commis- 
sion emanating from the courts of this state, re- 
lating to any cause depending or to be brought in 
said courts. Every deposition, affidavit, or af- 
firmation made before him is as valid as if taken 
before any proper officer in this state. (Rev., ss. 
926, 927; Code, ss. 632, 633; C. S. 967.) 


Editor’s Note.—In the case of De Courcy, etc., Co. v. 
Barr, 45 N. C. 181, the court, construed section 2, chapter 21, 
of the Revised Statutes, as empowering commissioners of 
affidavits to take the acknowledgments of nonresidents only, 
upon the ground that the section declared that the ac- 
knowledgment should have ‘‘the same power and effect,” 
etc., as if the same had been made “before some of the 
judges of supreme jurisdiction in any other state.’’ Section 
5, chapter 37, of the Revised Statutes, authorizes judges of 
courts of supreme jurisdiction in wuther states to take the 
acknowledgment of grantors residing “in any of the United 
States other than this state.’”’ The Revised Code was en- 
acted at the next session of the General Assembly held after 
that decision was rendered, and the law (as embodied in 
section 2, chapter 21, Rev. Code) seems to have been drawn 
with the purpose of enlarging the powers of commissioners 
of affidavits, and enabling them to take and certify ac- 
knowledgments of grantors of deeds, whether they were non- 
residents, or residents of this state temporarily absent from 
the state. The section last mentioned has been in force 
since its enactment by the Legislature of 1854-55, being al- 
most the same as section 633 of the Code. The latter gives 
to acknowledgments, taken before commissioners of affida- 
vits, “the same force and effect, for all purposes, as if the 
same had been made or taken before any competent au- 
thority in this state.’ It does not seem that any serious 
doubt has been entertained as to the true meaning of the 
law now in force since the case of Simmons v. Gholson, 50 
N. C. 401, was decided. It has been considered as conferring 
upon a commissioner of affidavits the same authority to 
take the proof of executions or the acknowledgment of 
grantors, who may be in the state for which they were ap- 
pointed (whether there temporarily or as residents), as to 
the execution of deeds conveying land or other property 
located in this state that are required or allowed by law 
to be registered—that is, given by law to the clerk of the 
superior court of the county in which the land lies but the 
clerk has power to adjudge that the execution has been 
properly proven and order the registration, while the com- 
missioner is functus officio, as to any given deed, when he 
has attached to it his certificate as to proof or acknowledg- 
ment of its execution. Evans v. Etheridge, 99 N. C. 43, 5 
Sal esse; a james, .etc., Co, \v.. Pegzram, . 102) Nav, 65405 1543, 
9 S. FE. 412, 

Scope of Commissioner’s Authority—Under the section 
commissioners of affidavits have full authority to take the 
acknowledgment, within the states for which they are ap- 
pointed, of the grantors to any deed or conveyance of lands 
in this state, and to take the private examination of femes 
covert. James, etc., Co. v. Pegram, 102 N. C. 540, 9 S. E. 
4129— Maphis. vo Pegram, 107 N., ‘C2 505: 125 S) 235. 

Commissioners of affidavits are empowered by the section 
to take acknowledgments of deeds in other states, by resi- 
dents of both this state and that for which such commis- 
sioners are appointed, Barcello v. Hapgood, 118 N. C. 712, 
ZIV e727 hen te led. 

Acknowledgments of Residents Visiting in Another State. 
—Where a man and his wife, being residents of this state, 
duly acknowledged a deed before a commissioner in Virginia, 
where they had gone on a visit merely, and the certificate 
of the commissioner, being in due form, was approved by 
the clerk of the superior court of the county in which the 
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land was situated, and the deed duly recorded, the registra- 
tion was valid. James, etc., Co. v. Pegram, 102 N. C. 540, 
9 S. E. 412; Maphis v. Pegram, 107 N. C. 505, 12 S. E. 235. 

Seal Unnecessary.—A commissioner of deeds for this state, 
residing in another state, is not required to affix his seal 
to the certificate acknowledging the execution of a deed con- 
veying land in this state. Johnson v. Duvall, 135 N. C. 642, 
47 S. E. 611; Sluder v. Wolf Mountain Lumber Co., 181 N. 
C6906) 5... 215. : 

Acknowledgment a Judicial Act.—In this state it is set- 
tled law that an acknowledgment of a deed by the husband 
and privy examination of the wife taken before a commis- 
sioner is a judicial, or at least a quasi judicial, act. This 
was laid down by Pearson, J., in Decourcy, etc., Co, v. 
Barr, 45 N.. C. 18s Longe veaCrews,s 113 aN. Co '256,002575 
18 S. E. 499. 

Sufficient Verification—An affidavit upon which an appli- 
cation for a provisional remedy is based is_ sufficiently 
verified when made before a commissioner for this state 
resident in another state and authenticated by his official 
signature and seal. Young v. Rollins, 85 N. C. 485. 


§ 3-6. Fees of commissioners of affidavits.— 
Commissioners of affidavits, and those who are 
authorized by law to act as such, shall receive the 
following fees, and no other, namely: for an 
affidavit taken and certified, forty cents; affixing 
his official seal, twenty-five cents. (Rev., s. 2796; 
Code, s. 3741; C!S. 3924.) 


Cross Reference.—As to fees of notaries, see § 10-8. 


§ 3-7. Powers of clerks of courts in other 
states.—Every clerk of a court of record in any 
other state has full power as a commissioner of 
affidavits and deeds as is vested in regularly ap- 
pointed commissioners of affidavits and deeds for 
this state. (Rev., s. 931; Code, s. 640; C. S. 968.) 

Cross Reference.—As to probate and registration by offi- 
cials of the United States, foreign countries, and sister 
states, see §§ 47-2, 47-3, 47-44, 47-45. 

Authority of Clerks to Act.—The section confers upon 
clerks of courts of record in other states the powers both 
of commissioners of affidavits and of deeds and of com- 
missioners regularly appointed by the courts, and the courts 
will take judicial notice of their seals. Barcello v. Hap- 


good, 118 N. C. 712, 727, 24 S. E. 124; Hinton v. Life Ins. 
Cog 1lbaNe Con225 2terose Ee ercols 


§ 3-8. Clerks and notaries to take affidavits— 
The clerks of the supreme and superior courts 
and notaries public are authorized to take and 
certify affidavits to be used before any justice of 
the peace, judge or court of the state; and the af- 
fidavits so taken by a clerk shall be certified un- 
der the hands of the said clerk, and if to be used 
out of the county where taken, also under the 
seal of the court of which they are respectively 
clerks, and, if by a notary, under his notarial 
seal. (Rev., s. 925; Code, s. 631; C. S. 969.) 

Judicial Notice of Seals.—Courts take judicial notice of 
the seal of the courts of other states, for the purpose of de- 
termining the validity of a verification of a pleading, just 
as they do of the seals of foreign courts of admiralty and 
notaries public. Hinton v. Life Ins. Co., 116 N. C. 22, 2t 
S, Be 20k 

Verification of Pleadings Before Clerk.—A verification of 
a pleading made before the clerk of the Hustings Court of 


Richmond, Virginia, and authenticated by his seal, is valid 
Hinton va Lite Ins!-Co., Tio Ni Geel es. Be 201, 
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Chapter 4. Common Law. 


Sec. 


4-1. Common law declared to be in force. 


§ 4-1, Common law declared to be in force.— 
All such parts of the common law as were here- 
tofore in force and use within this state, or so 
much of the common law as is not destructive of, 
or repugnant to, or inconsistent with, the free- 
dom and independence of this state and the form 
of government therein established, and which has 
not been otherwise provided for in whole or in 
part, not abrogated, repealed, or become obsolete, 
are hereby declared to be in full force within this 
state. (Rev., s. 932; Code, s. 641; R. C, c. 22; 
1718, c. 5, SS. 2, 8; 2778, c. 133; .C.S. 970.) 


General Considerations—The common law includes those 
principles, usages and rules of action applicable to the 
government and security of persons and property, which do 
not rest for their authority upon any express and positive 
declaration of the will of the legislature. Kent, Volg 1, 
p. 471; Kansas v. Colorado, 206 ress 46; 96, 27 S.Ct. 659; 
51. Bd. 956. 

As distinguished from law created by the enactment of 
legislatures, the common law comprises the body of those 
principles and rules of action relating to the government 
and security of persons and property, which dérive their 
authority solely from usages and customs, immemorial 
antiquity, or from the judgments and decrees of the courts 
recognizing, affirming and enforcing such usages and cus- 
toms. Black Taw Dict., p. 232; Western Union Tel. Co. 
v. Call Pub. Co., 181 U. S: 92, 102, 21 S$. Ct. 561, AS le side 
765. 

The term “common law” refers to the common law of 
England and not of any particular state. Eidman v. 
Martinez, 184 U. S. 578, 22 S. Ct. 515, 46 i. wd. 697: 

So much of the common law as is in force by virtue of 
this section may be modified or repealed, but those parts 
of the common law which are imbedded in the Constitution 
are not subject to control. State v. Mitchell, 202 N. C. 439, 
444, 163 S. E. 581. 

Extent of Common Law.—So much of the common law 
as is not destructive of, repugnant to, or inconsistent with 
our form of government, and which has not been repealed 
or abrogated by statute or become obsolete, is in full force 
and effect in this jurisdiction. State v. Hampton, 210 N. 
Como saan ison on) Baez. 

Vested Rights in Common Law.—A person has no props 
erty, no vested interest, in any rule of common law. Hurt- 
ado v. California, 110 U. S. 516, 532, 4 S. Ct. 111, 292, 28 
IL. Ed. 232. 

Reference to Debts Due to State Abrogated.—The Eng- 
lish common law which gave a debt due to the sovereign 
a preference over the debts due to others, is abrogated by 
this section, and is not in force as applied to a debt due 
to this state. This on the principle that the rule as it ex- 
isted at common law is antagonistic to the spirit of our 
governmental institutions. Corp. Com. vi Mirusty Cone 193 
Ne CoS 13) 6137S.) EB o87, 

Right of Bail in Capital Cases.—At common law bail 
might be granted in capital cases only by a high judicial 
officer upon thorough scrutiny of the facts and great cau- 
tion. This right though once modified by the old constitu- 
tion against its existence in capital offenses where the proof 
was evident and the presumption was great, now prevails 
in this state as it existed at common law, since that Con- 
stitution is superseded by the present Constitution which 
contains no provisions which qualify the right. In Eng- 
land the power to bail was exercised by the King’s su- 
perior courts of justice; and in this state the power is 
conferred upon the justices of the Supreme Court, judges 
of the superior and criminal courts. State v. Herndon, 107 
Wb C0345 04 eles oe i. 2268. 

Exemption of Attorneys from Arrest.—The common law 
exemption of an attorney from arrest in a civil action, 


should, under our institutions and bevause of absoluteness 
by nonusage, not prevail, except where the attorneys are 
actually in attendance upon court in the due course of 
their employment as attorneys. Greenleaf v. Bank, 133 N. 
C. 292. +296, e45.050) Be. 638: 

Medietate Jury.—The statute, 28 Ed., III, folee GIS touts 
England, giving a jury de medietate, is not in force in this 
state. State v. Antonio, 11 N. C. 200. 

Percolating Waters.—The owner of lands is only entitled 
to the reasonable use of percolating ‘waters collected in sub- 
terranean channels on his own lands; and the English 
common law doctrine to the contrary is inapplicable under 
this section. Rouse v. Kinston, 188 N. C. 1, 123 S. E. 482. 

Habeas Corpus.—It is an admitted principle of common 
law that every court of record of superior jurisdiction has 
the power to issue the writ of habeas corpus. This power is 
preserved in this state and can be exercised by all courts 
of record of superior jurisdiction. In re Bryan, 60 INewCy 
1, 42. 

Forfeiture for felony, 
common law, has had no force in 
White v. Fort, 10 N. C. 251, 264. 

Exemption from Civil Process——The common law privilege 
of the exemption of nonresidents from service of civil proc- 
ess while attending upon litigation in the courts of this 
state. as suitors or witnesses, was not repealed by implica- 
tion by sections 8-64, 9-18. Cooper v. Wyman, 122 N. C. 784, 
29 SBA 947. 

Survivorship; Husband and Wife Tenants by Entireties. 
—The common law doctrine of survivorship between hus- 
band and wife as tenants by entireties has not been changed 
by statute and is in force in this state. Dorsey v. Kirkland, 
177 AOD) Sao 407. 

Presumption as to Common Law im Sister States.— Where 
there is no evidence to the contrary, the presumption is 
that the common law is in force in a sister state. Hipps v. 
Southern R. Co., 177 N. C. 472, 99 S. E. So5s 

Presumption of Death.—The doctrine of the common law 
as to presumptive death is not repealed or affected by 
statute, and obtains in our courts. Steele v. Metropolitan 
Life Insurance Co., 196 N. C. 408, 145 S. BH. 787. 

Limitation Over in Personal Property.—The common-law 
rule that there can be no limitation over in personal prop- 
erty after reservation of a life estate therein is in force im 
this state, under this section, and has been recognized by 
judicial decision and by statutory implication. Speight v. 
Speight, 208 N. C. 132, 179 S. E. 461. 

Champerty is an offense at common law, and prevails im 
this state, being retained under this section. Merrell v. 
Stuart, 220 N. C. 326, 330, 17 S. E. (2d) 458. 

Barratry.—The common-law offense of barratry obtains 
in this state, since it has never been the subject of legis- 
lation in North Carolina and is not repugnant nor incon- 
sistent with our form of government. State v. Batson, 220 
Ne Cet eel Sein (2d) Slide LSONAS, Re 1614: 

The solicitation of another to commit a felony is a crime, 
although the solicitation is of no effect, and the crime is 
not committed, the common law rule being in effect and 
centrolling. State v. Hampton, 210 N. C. 283, 186 S. E. 
Pahl 

Implied Warranty in Sale of Food.—The common law rule 
of implied warranty in the sale of food by a retailer to a 
consumer, even though the food may .be sold in a sealed 
container, has not been rendered obsolete by the changes 
in the manner and method of the manufacture, preparation 
and distribution of food. Rabb v. Covington, 215 N. C. 572, 
ZeSemb reed) <705; 

Applied in Wells v. Guardian Life Ins. Co., 213 Nir Co. 178; 
195 S:; EB. 394, 116 A. L. R. 130. 

Cited in Hinton v. Hinton, 196 N. C. 341. 342. 145 S. E. 
615; Rhodes v. Collins, 198 N. C. 23, 26, 150 S. E. 492: 
Grantham v. Grantham, 205 N. C. 363, 366, 171 S. E. 331; 
Wachovia Bank, etc., Co. v. Jones, 210 N. C. 339, 186 S. 
FE, 335 (dissenting opinion). See also, Price v. Slagle, 189 
(Neu Gon oz jelous LOds 


which was the established rule at 
this state since 1778. 
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§ 5-1 CHAPTER 5. 
Chapter 5. 
Sec. 
5-1. Contempts enumerated; common law = re- 
pealed. 


5-2. Appeal from judgment of guilty. 

5-3. Solicitor or attorney-general to appear for the 
court. 

5-4. Punishment. 


§ 5-1. Contempts enumerated; common law re- 
pealed.—Any person guilty of any of the foilow- 
ing acts may be punished for contempt: 


1. Disorderly, contemptuous, or insolent be- 
havior committed during the sitting of any court 
of justice, in immediate view and presence of the 
court, and directly tending to interrupt its pro- 
ceedings, or to impair the respect due to its au- 
thority. 

2. Behavior of the like character committed in 
the presence of any referee or referees, while 
actually engaged in any trial or hearing pursuant 
to the order of any court, or in the presence of 
any jury while actually sitting for the trial of a 
cause, Or upon any inquest or other proceeding 
authorized by law. 

3. Any breach of the peace, noise or other dis- 
turbance directly tending to interrupt the pro- 
ceedings of any court. 

4. Willful disobedience of any process or order 
lawfully issued by any court. 

5. Resistance willfully offered by any person 
to the lawful order or process of any court. 

6. The contumacious and unlawful refusal of 
any person to be sworn as a witness, or, when so 
sworn, the like refusal to answer any legal and 
proper interrogatory. 

7%. The publication of grossly inaccurate re- 
ports of the proceedings in any court, about any 
trial, or other matter pending before said court, 
made with intent to misrepresent or to bring into 
contempt the said court; but no person can be pun- 
ished as for a contempt in publishing a true, full 
and fair report of any trial, argument, decision or 
proceeding had in court. 

8. Misbehavior of any officer of the court in 
any official transaction. 

The several acts, neglects and omissions of 
duty, malfeasances, misfeasances, and nonfeas- 
ances, above specified and described, shall be the 
only acts, neglects and omissions of duty, mal- 
feasances, misfeasances and nonfeasances which 
shall be the subject of contempt of court. And if 
there are any parts of the common law now in 
force in this state which recognized other acts, 
neglects, omissions of duty, malfeasances, mis- 
feasances and nonfeasances besides those speci- 
fied and described above, the same are hereby re- 
pealed and annulled. (Rev., s. 939; Code, s. 648; 
1905, c. 449; C. S. 978.) 

I. General Consideration, 

II. Subdivision I. 

. Subdivision II. 
. Subdivision TY. 
V. Subdivision V. 
. Subdivision VI. 
. Subdivision VII. 
. Subdivision VIIT. 
I. GENERAL CONSIDERATION. 


Editor’s Note.—It is essential for an effective adminis- 


CONTEMPT § 5-1 


Contempt. 


Summary punishment for direct contempt. 
Courts and officers empowered to punish. 
Indirect contempt; order to show cause. 
Acts punishable as for contempt. 

Trial of proceedings in contempt. 


tration of justice in an orderly and efficient way that the 
court possess certain powers to enforce its mandate. A leg- 
islative interference to the extent of depriving the courts 
of these powers is tantamount to depriving the judicial de- 
partment of the means of self-preservation and cannot be 
constitutionally justified. See Snow v. Hawkes, 183 N. C. 
365, 111 S. E. 621; Ex parte McCown, 139 N. C. 95, 107, 
SIS. Ha (9578 

These powers, however, as they existed at common law, 
while they may not be abrogated, may be reasonably regu- 
lated by legislation. See In re Robinson, 117 N. C. 533, 23 
S. E. 453. Thus, this and the following sections are regu- 
latory legislation upon the subject, and being in accord 

th modern doctrine, cannot be assailed on the ground of 
unconstitutionality. See In re Brown, 168 N. C. 417, 84 
S. E. 690; In re Oldham, 89 N. C. 23, 26. 

The enumeration of the acts punishable for contempt under 
this section is exhaustive; hence no other act than those 
specifically designated may be the subject matter of con- 
tempt proceedings. See In re Odum, 133 N. C. 250, 252, 
45 S. E. 569. 

For a masterly opinion on the history, nature, and ex- 
tent of the power of courts to punish for contempt, see In 
re Brown, 168 N. C. 417, 84 S. E. 690, and Ex parte Mc- 
Cown,, 139) N27 G21955 51) Sabi 957- 

See: IZ5Na GC L Revs 2603 

Construed Strictly.—This section should be strictly con- 
strued as a criminal statute. West v. West, 199 N. C. 12, 
13; 153 SS.) B. 6005, “See also. In wre Hese:205 eNuw C.n625, 
6305 172,195 sky ots 

Definition.—Contempt is a willful disregard of the au- 
thority of a court of justice, or a legislative body or dis- 
obedience to its lawful orders. Black Law Dict. 

Nature and Purpose of Proceedings.—The purpose of con- 
tempt proceedings is to uphold the power of the court and 
also to secure to suitors therein the rights by it awarded. 
In The Matter of Lewis, 202 U. S. 614, 26 S. Ct. 767, 50 L,. 


Bdamii72: 
Punishments for contempt of court have two aspects, 
namely: 1. To vindicate the dignity of the court from dis- 


respect shown to it or its orders. 2. To compel the per- 
formance of some order or decree of the court which it is in 
the power of the party to perform and which he refuses to 
obey. See In re Chiles, 22 Wall. 157, 22 L. Ed. 819; Bes- 
sette v. Conkey. Co., 194 U. S. 324, 337, 24 S. Ct. 665, 48 L,. 
Ed. 997, 


Nature of Offense.—A contempt proceeding is sui generis. 
It is criminal in its nature, in that the party is charged 
with doing something forbidden, and, if found guilty, is 
punished. Yet it may be resorted to in civil as well as 
criminal actions, and also independently of any civil or crim- 
inal action. In The Matter of Lewis, 202 U. $. 614, 26 S. 
GEE 5/5 250 8 Eee Lh: 

Criminal contempt is the commission of an act tending 
to interfere with the administration of justice, while civil 
contempt is the remedy for the enforcement of orders in 
the equity jurisdiction of the court, and the willful re- 
fusal to pay alimony as ordered by the court is civil con- 
tempt. Dyer v. Dyer, 213 N. C. 634, 197 S. E. 157. 


Facts Must Be Found and Filed.—In contempt proceed- 
ings the facts upon which the contempt is based must be 
found and filed, especially the facts concerning the pur- 
pose and object of the contemnor, and the judgment must 
be founded on those findings. In re Odum, 133 N. C. 250, 
252, 45 8. BH. 569. 

Inherent Powers Incident to Punish for Contempt.—This 
and the following sections regulating proceedings for con- 
tempt confer on the courts all the inherent powers to at- 
tach for contempt that were recognized by the common 
law as essential to the due and orderly exercise of their 
jurisdiction and functions. State v. Little, 175 N. C. 743, 
94 S. E. 680. 

The power to punish for contempt is inherent in all 
courts. Ex parte ‘Terry, 128 U.S. 2895/9 SS: Ce 770332) 1, 
Ed. 405. 
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Not Repugnant to Principle of Due Process.—Summary 
proceedings for contempt, in which there is no right of ap- 
peal or trial by jury or removal before another judge, are 
not within the constitutional prohibition contained in the 
due process clause. The power to punish summarily for 
contempt has existed at common law ‘‘as far as the an- 
nals of the law extend.” State v. Little, 175 N. C. 743, 
748, 94 S. E. 680. 

Cited in Vaughan v. Vaughan, 213 N. C. 189, 195 S. E. 
351. 

II. SUBDIVISION I. 


Must Be in Presence of the Court.—A willful disobedi- 
ence of the process or order of the superior court to de- 
sist from obstruction of a public road is not a contempt 
committed within the immediate presence or view of the 
court. In re Parker, 177 N. C. 463, 99 S. EK. 342. But see 
clause 4 of this section. 

Nature of the Acts Punishable for Contempt.—Acts which 
are punishable under this section include all cases of dis- 
orderly conduct, breaches of the peace, noise and other dis- 
turbance near enough, designed and reasonably calculated 
to interrupt the proceedings of the eourt then engaged in 
the administration of justice and the dispatch of the busi- 
ness presently before it. State v. Little, 175 N. C. 743, 94 
S. E. 680. 

Protection Extended to Officers of Court, Witnesses, etc. 
—It is an act of contempt to interfere with the functioning of 
the business not only of the judge but also of all the offi- 
cers of the court, and persons such as attorneys, jurors and 
witnesses, who in the line of their duty are assisting the 
court in the dispatch of its business. State v. Little, 175 
N. C. 743, 94 S. E. 680; Snow v. Hawkes, 183 N. C. 365, 
TiigeS- ey. Ol, 

Assaulting the Judge during Recess of Court.—Where the 
respondent visited the judge at his boarding house during 
a recess of the court, before the adjournment of the term 
and assaulted the judge, it was held that this conduct was 
a direct contempt of the court as much as if the assault 
had been committed in the court during trial. Ex parte 
McCown, 139 N. C. 95, 51 S. E. 957. 

Appeal.—Actions of judge in respect to contempts com- 
mitted in the presence of the court are not reversible on 
appeal except for gross abuse of discretion. See State v. 
Nowell, 156 N. C. 648, 72 S. E. 590; In re Davis, 81 N. C. 
72, 75; Ex parte Biggs, 64 N. C. 202. As to contempts not 
committed in the presence of the court, however, an ap- 
peal lies. In re Deaton, 105 N. C. 59, 11 S. E. 244. 

Fighting in Courthouse Yard.—In State vy. Woodfin, 27 
N. C. 199, fighting in the yard of the courthouse, before the 
courthouse door, constituted the basis of the offense of con- 
tempt. 

III. SUBDIVISION II. 


Punishment by Court Making the Reference.—When, in 
the course of supplementary proceedings before a referee, a 
contempt is committed by refusing to answer the questions, 
it must be punished by the court making the reference. 
TaFontaine v. Southern Underwriters, 83 N. C. 133. 


IV. SUBDIVISION IV. 


Cross References.—As to contempt in failure of personal 
representative to file account, see § 28-118. As to failure to 
obey judgment, see § 1-302. As to failure to obey a court 
order in supplementary proceedings, see § 1-368. As to 
acts punished as for contempt, see §§ 5-8, 5-9. 

“Wilful” and ‘Unlawful’ Distinguished.—‘‘The word ‘wil- 
ful,) when used in a statute creating an offense, implies 
the doing of the act purposely and deliberately in violation 
cf law.” “The term ‘unlawfully’ implies that an act is done, 
or not done as the law allows, or requires; while the term 
‘willfully’ implies that the act is done knowingly and of stub- 
born purpose.” In re Hege, 205 N. C. 625, 630, 172 S. E. 
345, citing West v. West, 199 N. C. 12, 153 S. E. 600. 

Refusal te Deliver Note.—In Thompson vy. Onley, 96 N. C. 
9, 14, 1S. E. 620, it was held that a refusal to obey the or- 
der requiring the surrender of a note, whether amounting 
to contempt or not, warranted a commitment as a means 
of forcing a compliance. 

Disavowal of Disrespectful Intent.——The wilful disobedi- 
ence of a restraining order by the party on whom it had 
been served, and who was aware of its meaning and im- 
port, is in itself an act of contempt under this section, from 
which he may not purge himself by disavowing a disre- 
spectful intent. In re Parker, 177 N. C. 463, 99 S. E. 342. 

impossibility to Comply with the Order or Process, — 
Where the disobedience to the process or order is due to 
circumstances which make it impossible for the contemnor 
to obey such an order or process, he may not be punished 
for contempt. Thus where the clerk issued a notice to the 
respondent to produce a certain will which was in the cus- 
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tody of some other clerk, it was held the order to adjudge 
the respondent guilty of contempt was reversible on ap- 
peal. In re Scarborough Will, 139 N. C. 423, 51 S. E. 931. 
But where the impossible circumstances are removed prior 
to the arrest for contempt the defendant will not be ex- 


cused. Shooting Club v. Thomas, 120 N. C. 334, 26 S. E. 
1007. The excuse is sufficient where the defendant has 
been unable to pay money according to an order. Kane 


v. Haywood, 66 N. C. 1; Boyett v. Vaughan, 89 N. C. 27; 
Smith v. Smith, 92 N. C. 304. 

Where the husband, in proceedings against him for con- 
tempt for disobeying an order to pay moneys for the sup- 
port of his child, shows by the uncontradicted testimony 
of himself and witness that he had no property nor in- 
come except what he could earn, and that he had been 
unable to obtain employment and was therefore unable to 
comply with the terms of the order, the evidence fails to 
show that the disobedience was wilful, and he may not be 
adjudged in contempt of court and a sentence imposed 
upon him. West v. West, 199 N. C. 12, 153 S. E. 609. 

Failure to Pay Alimony, etc.—Upon the hearing of an or- 
der to show cause why defendant should not be attached 
for contempt for failure to pay alimony and counsel fees 
as required by the prior judgment, defendant pleaded his 
inability to pay. The court found defendant had earned 
$140.00 since the original order, and adjudged defendant to 
be in contempt and the judgment for contempt was not 
dated and fails to show the length of time during which de- 
fendant earned the sum stated, and fails to find any facts 
on the defendant’s plea of disavowal, the record and find- 
ings are insufficient to support a judgment for contempt for 
“wilful disobedience’ of a court order. Berry v. Berry, 
ky INE (6) SkiA as Roe Teoh) AE 

The mere fact that defendant, ordered to pay a certain 
sum monthly for the necessary subsistence of his wife and 
child, has a right to move at any time for modification of 
the order does not support the conclusion that defendant’s 
failure to comply with the order is willful. Smithwick v. 
Smithwick, 218 N. C. 503, 11 S. E. (2d) 455. 

Order Void Ab Initio—Where an order is void ab initio, 
one may not be held for contempt for disobeying such or- 
der, and the fact that he did not appeal from the grant- 
ing of the order does not affect his liability, the order not 
being one “lawfully issued’ as provided by this section. 
In re Longley 205 N. C. 488, 171 S. E. 788. 

Advice of Counsel No Excuse.—The failure to obey the 
order of the court placing property in possession of a re- 
ceiver is, under this clause, a direct contempt, even though 
the contemnor acted under an advice of counsel. Such ad- 
vice is no protection to the intentional violation of the or- 
der. Delozier v. Bird, 123 N. C. 689, 694, 31 S. E. 834. In 
such a case the counsel himself may be subjected to con- 
tempt proceedings. Id. ‘This fact, however, will be con- 
sidered by the judge in imposing the punishment. Weston 
v. Roper Lumber Co., 158 N. C. 270, 73 S. E. 799. See Green 
VamGarititis 95) IN. Ceo. 


Disobeying Order of Clerk. — Where, in supplementary 
proceedings, the defendant has willfully disobeyed an order 
of the clerk of the superior court having jurisdiction, in 
disposing of his property, he is guilty of contempt of court 
under the provisions of this section, Bank yv. Chamblee, 
ISSN Candi 7oe 24a GB. 741. 


Must Be Able to Obey.—The defendant must have been 
able to obey the order, and in spite of his ability must have 
disobeyed it. Inability to obey is a good excuse—for ex- 
ample payment of money. Kane y. Haywood, 66 N. C. 
1; Boyett v. Vaughan, 89 N. C. 27; Smith v. Smith, 92 N. 
C. 304. 

Other Actions Held to Constitute Contempt.—Disobey- 
ing an injunction or restraining order such as cutting tim- 
ber after injunction against the same. Weston v. Roper 
Lumber Co., 158 N. C. 270, 73 S. E. 799; In re Carolina R. 
Co., 151 N. C. 467, 66 S. E. 438; Fleming v. Patterson, 99 
N. C. 404, 6 S. E. 396. Failure to pay alimony, Zimmerman 
v. Zimmerman, 113 N. C. 433, 18 S. E. 334. Failure of 
clerk to make transcript cf record, Worth v. Bank, 121 N. 
C. 343, 344, 28 S. E. 488 See also generally Murray v. 
Berry, 113 N. C. 46, 18 S. E. 78. Failure to deliver prop- 
erty, Mclean v. Dorglass, 28 N. C. 233. Failure to re- 
turn process, Ex parte Summers, 27 N. C. 149. Failure to 
settle estates by public administrator, In re Brinson, 73 
INS, GC. 278. 

Applied in Dyer v. Dyer, 212 N. C. 620, 194 S. E. 278. 


V. SUBDIVISION V. 


Willfully Preventing Receiver from Taking Possession.— 
A judgment debtor, fixed with knowledge as a party upon 
whom notice was served, is guilty of contempt of court in 
willfully preventing the receiver from taking possession of 
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the property in conformity with a lawful order of-the court, 
even though the order may be erroneous, if no appeal there- 
from was perfected by him. Nobles v. Roberson, 212 N. 
C334, 19377Se ee 7420: 


VI. SUBDIVISION VI. 


Commissioner May Ask Aid of Judge; Declaration of 
Power.—The commissioner before whom the witness had 
refused to answer, may invoke the aid of the judge to pun- 
ish for contempt. Bradley Fertilizer Co. v. Taylor, 112 N. 
Cc. 141, 17 S. E. 69. But the judge has no right to dele- 
gate the judicial power to punish for contempt to an ex- 
ecutive officer. Id. 

Self-Incrimination No Defense.—Witness may not refuse 
to answer on the ground that his answer may tend to in- 
criminate him. LaFontaine v. Southern Underwriters, 83 
Nea C33: 

Other Actions Held to Constitute Contempt.—Refusal to 
testify before a commissioner, Bradley Fertilizer Co. v. Tay- 
lor, 112 N. C. 141, 17 S. E. 69. Refusal to testify before 
a referee, LaFontaine v. Southern Underwriters, 83 N. C. 
133. 

VII. SUBDIVISION VII. 

In General.—To state that the judges of the Supreme 
Court singly or en masse moved from the path of judicial 
propriety because of political zeal, subjected the party so 
stating to liability under this clause of the section. In re 
Moore, 63 N. C. 396, 397. 

Publication after Adjournment of Court.—For construc- 
tive contempt by publication of false matter relating to 
the conduct of the presiding judge, published after the 
adjournment of the court, the judge must seek redresss by 
the ordinary method and bring his cause before an impartial 
tribunal. He may not proceed to determine the matter sum- 
marily without the intervention of a jury. In re Brown, 
168 N. C. 417, 84 S. E. 690. 

Publication of Past Matter.—There no longer exists the 


power to punish summarily for defamatory reports and 
publications about a matter which is past and ended. To 
justify contempt proceedings the publication must have 


been pendente lite. In re Brown, 168 N. C. 417, 418, 84 S. 
E. 690. 

Trial of Issue by the Court instead of the Jury.—If on the 
face of the publication there is nothing to show that it was 
grossly incorrect or calculated to bring the court into 
contempt, the respondent is entitled to have the issue tried 
not by a jury but by a court. In re Robinson, 117 N. C. 
5835, 23 Sy r4nee 

Cited in State v. Pelley, 221 N. C. 487, 20 S. E. (2d) 850. 


VIII. SUBDIVISION VIII. 


Cross References.—As to contempt in failure of personal 
representative to file account, see § 28-118. As to failure to 
obey judgment, see § 1-302. As to failure to obey a court 
order in supplementary proceedings, see § 1-368. As to acts 
punished as for contempt, see §$ 5-8, 5-9. 

Attorneys failure to pay the costs of cases in which they 
have been guilty of gross negligence is a sort of contempt, 


and the court may order them to pay. Ex parte Robins, 
G3oN. G,8 e310: 

Quoted, in dissenting opinion, in State v. Perry, 210 N. 
C. 796, 188 S. E. 639 


Cited in In re Adams, 218 N. C. 379, 11 S. E. (2d) 163. 


§ 5-2. Appeal from judgment of guilty—Any 
person adjudged guilty of contempt under the 
preceding section has the right to appeal to 
the supreme court in the same manner as is 
provided for appeals in criminal actions, except 
for the contempts described and defined in sub- 
sections one, two, three, and six. Nor shall the 
right of appeal lie under subsections four and five 
if such contempt is committed in the presence of 
the court. (Rev., s. 939; Code, s. 648; 1905, c. 449; 
C. S. 979.) 


Cross Reference.—As to appeals in criminal actions, see § 
15-180 et seq. 

Finding of Fact Not Disturbed.—Where the 
found sufficient facts to attach the defendant for direct 
contempt of court, upon imposing punishment therefor, 
the finding will not be disturbed by appeal. State v. Little, 
175-N. GC. 743, 94S, «EB. 6803 In revDeaton,. 105 IN; C. ‘59262, 
11 S. E. 244. Nor will the finding of fact by the judge be 
disturbed upon an appeal on an indirect contempt. In re 
Parker, 177 N C. 463, 99 S. E. 342. 

It is otherwise however on appeals from a_ subordinate 
court to the superior court. In such a case the facts as 


judge has 
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well as the law will be reviewed, and even additional tes- 
timony may be heard. In re Deaton, 105 N. C. 59, 63, 11 
Sera eda. 

Habeas Corpus and Not Appeal—Where the defendant, 
punished for direct contempt, contends that his legal rights 
have been denied, and it is made to appear that the court 
had no jurisdiction, his remedy is not by appeal, but by 
habeas corpus proceedings which, if necessary, may be 
carried up by a writ of certiorari, State v. Little, 175 N. 
C. 743, 94 S. E. 680. 

As to contempts not committed in the presence of the 
court, an appeal lies. In re Deaton, 105 N. C. 59, 62, 11 S. 
E. 244; In re Davis, 81 N. C. 72; In re Walker, 82 N. C. 95; 
Cromartie v. Commissioners, 85 N. C. 211. 


§ 5-3. Solicitor or attorney-general to appear 
for the court.—In all cases where a rule for con- 
tempt is issued by any court, referee, or other of- 
ficer, the solicitor shall appear for the court or 
other officer issuing the rule, and in case of ap- 
peal to the supreme court, the attorney-general 
shall appear for the court or other officer by 
whom the rule was issued. (Rev., s. 939; Code, 
s. 648; 1905, c. 449; C. S. 980.) 


§ 5-4, Punishment.—Punishment for contempt 
for matters set forth in the preceding sections 
shall be by fine not to exceed two hundred and 
fifty dollars, or imprisonment not to exceed 
thirty days, or both, in the discretion of the 


court. (Rev., s. 940; Code, s. 649;.C. S. 981.) 


Imprisonment for 60 days and a fine of $2000 were held il- 
legal under this section. In re Patterson, 99 N. C. 407, 6 
S. E. 643. See also In re Walker, 82 N. C. 95. 

Imprisonment for Debt.—The abolishment of imprison- 
ment for debt does not include commitment under attach- 
ments for failure to comply with an order of court. Wood 
v. Wood, 61 N. C. 538. 

Punishment for civil contempt is not limited to thirty 
days’ imprisonment, this section not being applicable to 
civil contempt, and a petition for release from imprison- 
ment for willful refusal to pay alimony on the ground that 
the court exceeded its authority in not limiting the im- 
prisonment to thirty days, is properly refused, but de- 
fendant need not serve indefinitely and may obtain his 
discharge upon a proper showing under appropriate pro- 
ceedings. Dyer v. Dyer, 213 N. C. 634, 197 S. EK. 157. 

Commitment until Alimony Paid.—A judgment for com- 
mitment until alimony is paid was held valid. Green v. 
Green, 130 N. C. 578, 41 S. E. 784. 

Imprisonment until the order is complied with is valid. 
Cromartie v. Commissioners, 85 N. C. 211; Thompson v. 
Onley, 96 N. C. 9, 5 S. E. 120; Delozier v. Bird, 123 N. C. 
689, 694, 31 S. E. 834. 

A fine for contempt goes to the State, being a punishment 
for a wrong to the State, and should not be directed to be 
paid to a party to the suit. In re Rhodes, 65 N. C. 518; 
Morris v. Whitehead, 65 N. C. 637. 

Punishment by Working on Road.—A person sentenced 
to jail as for contempt of court can not be worked on the 
roads. State v. Moore, 146 N. C. 653, 61 S. E. 463. 

Punishment Immediate.—The punishment in contempt 
cases, must be immediate, or it would be ineffectual, as it 
is designed to suppress an outrage, which impedes the 
business of the court. State v. Yancy, 4 N. C. 133. 

No Defense to Criminal Prosecution.—The fact that a 
person has been punished for contempt of court, is no de- 
fense to a criminal indictment for the act constituting the 
contempt. State v. Yancy, 4 N. C. 133. In re Griffin, 
OS WIN, C225 skeet aie DLO 

Power of Industrial Commission.—The Industrial Commis- 
sion proceeding under the Workmen’s Compensation Act, 
being expressly given the authority to subpcena witnesses 
and have them give evidence at the hearing, acts in a judi- 
cial capacity in adjudging in contempt a witness who re- 
fuses to give material evidence, and has power to punish 
by a fine or imprisonment under the provisions of this sec- 
tion. In re Hayes, 200 N. C. 133, 134, 156 S. E. 791. 


§ 5-5. Summary punishment for direct con- 
tempt.—Contempt committed in the immediate 
view and presence of the court may be punished 
summarily, but the court shall cause the particu- 
lars of the offense to be specified on the record, 
and a copy of the same to be attached to every 
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committal, attachment or process in the nature 
of an execution founded on such judgment or 
order. (Rev., s. 941; Code, s. 650; C. S. 982.) 


Remedy by Habeas Corpus.—This section, providing that 
the court shall find the facts constituting the contempt and 
have them spread upon the record, does not have the effect 
of giving the right to an appeal nor to a writ of certiorari 
in direct contempts. But such facts when spread upon the 
record may authorize a revising tribunal, on a-habeas corpus, 
to discharge the party. In re Deaton, NOS Nee. 59. 662,.11 
S. E. 244. 

Jury Trial—It is well settled that the defendant, in 
contempt proceedings, is not entitled to a jury trial upon 


the controverted facts. In re Deaton, 105 N. C. 59, 64, 11 
S. E. 244. 
Assaulting Judge During Adjournment.—For assaulting 


a judge in his house pending an adjournment of the court 
the petitioner was properly punished for contempt by at- 
tachment in summary proceedings. Ex parte McCown, 139 
ii ® Ole CH be Cbye 


§ 5-6. Courts and officers empowered to pun- 
ish—Every justice of the peace, referee, com- 
missioner, clerk of the superior court, inferior 
court, criminal court, or judge of the superior 
court, or justice of the supreme court, or board of 
commissioners of each county, or the utilities 
commission, has power to punish for contempt 
while sitting for the trial of causes or engaged in 
official duties. (Rev., s. 942; Code, ss. 651, 652; 
1933, c. 134, s. 8; 1941, c. 97;.C. S. 983.) 


Authority of Mayor to Punish.—The authority given un- 
der this section to a justice of the peace to punish for con- 
tempt is extended, to mayors by sections 160-13, 160-14. State 
w. Aiken, 113 N. C. 6, 18S. By 690; In’ re Deaton, 105 N. 
C59, 65,11. S. Be 244. 

Referee.—Acts constituting contempt committed before a 
referee in supplementary proceedings are to be punished by 


the court making the reference. LaFontaine v. Southern 
Underwriters, 83 N. C. 133. 
Authority of Commissioner Not Exclusive. — The power 


of a commissioner, appointed by the court, to commit for 
refusal to testify is not given exclusively, if at all; but he 
may invoke the power of the judge, even though he may 
‘be given concurrent authority, under statute. Bradley Fer- 
tilizer Co. v. Taylor, 112 N. C. 141, 17 S. E. 69. 

A judge of the district court has no authority, except in 
his own district, to punish for contempt. In re Rhodes, 65 
N. C. 518: Morris v. Whitehead, 65 N. C. 637. 

Nisi Prius Judge.—The right of a nisi prius judge to or- 
der a witness or anyone else into immediate custody for a 
contempt committed in the presence of the court in ses- 
sion is unquestioned. State v. Ownby, 146 NeP CrnG/7_ 61 
S. E. 630; State v. Dick, 60 N. C. 440; State v. Swink, 
451 N. C. 726, 728, 66 S. E. 448. 


§ 5-7. Indirect contempt; order to show cause. 
—When the contempt is not committed in the 
immediate presence of the court, or so near as to 
interrupt its business, proceedings thereupon 
shall be by an order directing the offender to ap- 
pear, within reasonable time, and show cause why 
te should not be attached for contempt. At the 
time specified in the order the person charged 
with the contempt may appear and answer, and, 
if he fail to appear and show good cause why he 
should not be attached for the contempt charged, 
he shall be punished as provided in this chapter. 
(Rev., s. 943; Code, s. 653; C. S. 984.) 


In the cases of contempts out of the presence of the court 
the practice is to have a foundation laid by facts shown 
forth, by affidavit or otherwise, constituting a prima facie 
case, and then by a rule to put the accused to show cause 
against the attachment by an answer denying the alleged 
facts of which he had notice in the rule or on the record, 
cor excusing his conduct, or, where the gravamen of the 
.charge rested on intention, by a disavowal of the imputed 
ypurpose. 4 Blk., 286; 3 Whar. Cr. Law, 3449, 50; In re 
‘Moore, 63 N. C. 396, 397. In re Walker, 82 No. 295597, 

Cited in In re Adams, 218 N. C. 379, 11 S. E. (2d) 163. 


§ 5-8. Acts punishable as for contempt.— 


CH. 5. CONTEMPT 


§ 5-8 


Every court of record has power to punish as for 
contempt when the act complained of was such 
as tended to defeat, impair, impede, or prejudice 
the rights or remedies of a party to an action 
then pending in court— 

1. Any clerk, sheriff, register, solicitor, attor- 
ney, counselor, coroner, constable, referee, or any 
other person in any manner selected or appointed 
to perform any ministerial or judicial service, for 
any neglect or violation of duty or any miscon- 
duct by which the rights or remedies of any 
party in a cause or matter pending in such court 
may be defeated, impaired, delayed, or prejudiced, 
for disobedience of any lawful order of any court 
or judge, or any deceit or abuse of any process or 
order of any such court or judge. 

2. Parties to suits, attorneys, and all other per- 
sons for the nonpayment of any sum of money 
ordered by such court, in cases where execution 
cannot be awarded for the collection of the same. 

3. All persons for assuming to be officers, at- 
torneys or counselors of the court, and acting as 
such without authority, for receiving any prop- 
erty or person which may be in custody of any 
officer by virtue of any order or process of the 
court, for unlawfully detaining any witness or 
party to any suit, while going to, remaining at, or 
returning from the court where the same may be 
set for trial, or for the unlawful interference with 
the proceedings in any action. 

4. All persons summoned as witnesses in re- 
fusing or neglecting to obey such summons to at- 
tend, be sworn, or answer, as such witness. 

5, Parties summoned as jurors for impropriety, 
conversing with parties or others in relation to 
an action to be tried at such court or receiving 
communication therefrom. 

6. All inferior magistrates, officers and tri- 
bunals for disobedience of any lawful order of the 
court, or for proceeding in any matter or cause 
contrary to law, after the same shall have been re- 
moved from their jurisdiction. 

7. All other cases where attachments and pro- 
ceedings as for contempt have been heretofore 
adopted and practiced in courts of record in this 
state to enforce the civil remedies or protect the 
rights of any party to an action. (Rev., s. 944; 
Code, ss. 654, 656; C. S. 985.) 


Cross References.—As to punishment for using profanity 
within hearing of justice of peace, see § 7-128. As to pun- 
ishment of witness refusing to testify in action against a 
railroad before a justice of peace, see § 7-146. 

Editor’s Note——See 12 N. C. Law Rev., 260, for comment 
on this and other sections dealing with contempt. 

For a discussion of this section and its relation to the 
preceding sections, see Cromartie v. Commissioners, 85 N, 
Crit 

Applicable to Civil Actions.—The provisions of this sec- 
tion, except subsections 4, 5, and 6, apply only to civil 
actions. In re Deaton, 105 N. C. 59, 64, 11 S. E. 244. 

Jury Trial—Respondents in proceedings as for cone 
tempt are not entitled to a jury trial. In re Gorham, 129 
NeeCw 481,, 4040S. ple 

Persuading Witness.—Where a defendant in a criminal ac- 
tion tried to persuade the state’s witness to leave the state 
and not to appear against him, it was held that he was sub- 
ject to proceedings as for contempt. In re Young, 137 N, 
C552, 50S) E.. 220. 

Refusal to effectuate an agreement to sign a consent 
judgment may not be made the basis for contempt proceed- 
ings by this section where it does not appear that the par- 
ties ever agreed to the exact terms of such judgment. 
State v. Clark, 207 N. C. 657, 178 S. E. 119. 

Under clause 3 a person may be punished as for cons 
tempt, for unlawful interference with proceedings in any 
action. In re Gorham, 129 N. C. 481, 40 S. E. 311. 
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CHAPTER 


Suggesting to Witness Not to Attend.—Suggesting to 
a material witness not to attend court, etc., with appar- 
ent intent to prevent the attendance of the witness, is un- 
der this clause an unlawful interference with the process 


and proceedings of the court. State v. Moore, 146 N. C. 
653, 61 S. E. 463. 
Juror Improperly Influenced—Under subdivision 5 a 


juror may be punished as for contempt for allowing him- 
self to be improperly influenced. In re Gorham, 129 N. C. 
Ast 40 Sy BZ oll: 
Applied.—Bradley Fertilizer 
(40a17, 6. b. 69: 
Cited in Dyer v. Dyer, 213 N. C. 634, 197 S. E. 157. 


Con tye taylors lI ZeeNeeees 


§ 5-9. Trial of proceedings in contempt.—Pro- 
ceedings as for contempt shall be prosecuted and 
carried on as provided in provisional remedies. In 
all proceedings for contempt and in proceedings 


Chapter 6 


Gee Art. 1. Generally. 

6-1. Items allowed as costs. 

6-2. Summary judgment for official fees. 

6-3. Sureties on prosecution bonds liable for 
costs. 

6-4. Execution for unpaid fees; itemizea bill of 
costs to be annexed. 

6-54) Jtirors tax tees: 

6-6. In criminal cases, not demandable in ad- 
vance. 

6-7. Clerk to state in detail in entry of judgment. 

6-8. Clerk to itemize bills of criminal costs; ap- 
proval of solicitor. 

6-9. Justice required to itemize costs. 

6-10. Justice of the peace refusing to furnish bill 
of costs. 

6-11. Bills of costs open to the public. 

6-12. Clerks to tax solicitors fees; paid to school 
fund. 
Art. 2. When State Liable for Costs. 

6-13. Civil actions by the state; joinder of private 
party. 

6-14. Civil action by and against state officers. 

6-15. Actions by state for private persons, etc. 

6-16. Costs of county in certain bribery prosecu- 
tions to be a charge against state. 

6-17. Costs of state on appeals to federal courts. 
Art. 8. Civil Actions and Proceedings. 
6-18. When costs allowed as of course to plaintiff. 
6-19. When costs allowed as of course to defend- 


ant. 

20. Costs allowed or not, in discretion of court. 

. Costs allowed either party or apportioned in 
discretion of court. 

. Petitioner to pay costs in certain cases. 

. Defendant unreasonably defending after no- 
tice of no personal claim to pay costs. 

. Suits in forma pauperis; no costs unless re- 
covery. 

. Party seeking recovery on usurious 
tracts; no costs. 

. Costs in special proceedings. 

. Fees and disbursements in supplemental pro- 
ceedings. 

. Costs of laying off homestead and exemp- 
tion. 

. Costs of reassessment of homestead. 


con- 


6a COSES 


as for contempt, the judge or other judicial officer 
who issues the rule or notice to the respondent 
may make the same returnable before some other 
judge or judicial officer. When the personal 
conduct of the judge or other judicial officer or 
his fitness to hold his judicial position is involved, 
it is his duty to make the rule or notice returnable 
before some other judge or officer. Nothing 
herein contained shall apply to any act or con- 
duct committed in the presence of the court 
and tending to hinder or delay the due adminis- 
tration of the law, nor to proceedings for the 
disobedience of a judicial order rendered in any 
pending action. (Rev., s. 945; Code, s. 655; 1915, 
6. 4° Ci 52 986:) 


. Costs. 

Sec. 

6-30. Costs against infant plaintiff; guardian re- 
sponsible. 

6-31. Costs where executor, administrator, trustee 
of express trust, or person authorized by 
statute a party. 

6-32. Costs against assignee after action brought. 

Art. 4. Costs on Appeal. 

6-33. Costs on appeal generally. 

6-34. Costs of transcript on appeal taxed in su- 
preme court. 

6-35. Costs on appeal from justices of the peace. 

Art. 5. Liability of Counties in Criminal Actions. 

6-36. County to pay costs in certain cases; if ap- 
proved, audited and adjudged. 

6-37. Local modification as to counties paying 
costs. , 

6-38. Liability of county when defendant acquit- 
ted in supreme court. 

6-39. County where offense committed liable for 
costs. 

6-40. Liability of counties, where trial removed 
from one county to another. 

6-41. Statement of costs against county to be filed 
with commissioners. 

6-42. Expenses in conveying prisoner to another 
county; provision for payment. 

6-43. Cost of investigating lynchings. 

6-44. Costs due credited on taxes due by payee. 

Art. 6. Liability of Defendant in Criminal Actions. 

6-45. Costs against defendant convicted, confess- 
ing, or submitting. 

6-46. Defendant imprisoned not discharged until 
costs paid. 

6-47. Judgment confessed; bond given to secure 
fine and costs. 

6-48. Arrest for nonpayment of fine and costs. 


Art. 7. Liability of Prosecutor for Costs. 


. Prosecutor liable for costs in certain cases; 
court determines prosecutor. 

. Imprisonment of prosecutor for nonpayment 
of costs, if prosecution frivolous. 


Art. 8. Fees cf Witnesses. 


. Not entitled to fees in advance. 
2. Fees and mileage of witnesses. 


§ 6-1 CHG, 

Sec. 

6-53. Witness to prove attendance; action for fees. 

6-54. Witness tickets to be filed; only two wit- 
nesses for single fact. 

6-55. Fees of witnesses before jury of view, com- 
missioner, etc. 

6-56. Fees of witnesses before grand jury. 

6-57. Pay of state’s witnesses. 

6-58. County to pay state’s witnesses in certain 
cases. 

6-59. County to pay defendant’s witnesses in cer- 
tain cases. 

6-60. Fees of state witnesses; two only in misde- 


meanors; one fee for day’s attendance. 


’ 


Art. 1. Generally. 


§ 6-1. Items allowed as costs.—To either party 
for whom judgment is given there shall be al- 
lowed as costs his actual disbursements for fees 
to the officers, witnesses, and other persons en- 
titled to receive the same. (Rev., s. 1249; Code, 
Ge 628 sb Ceo: 1225.) 


Cross Reference.—As to prosecution bonds for costs, see 
§ 1-109 et seq. 

Editor’s Note.—In general this section states the rule 
that costs follow the judgment, a rule which is founded on 
policy and natural justice, designed to prevent the unsuc- 
cessful litigant from escaping the consequence ensuing 
from the unfavorable terr-ination of a suit, «nd which, to 
a great extent, acts as deterrent to the prosecution or ap- 
peal of promiscuous and frivolous litigation. Criminal ac- 
tions and civil suits alike are controlled by the principle: 
In State v. Horne, 119 N. C. 853, 26 S. E. 36, Clark, J., says: 
“There is no exception in State cases to the rule prevail- 
ing in civil cases that the costs follow the result of the 
final judgment.” The true and only test of liability for 
costs depends upon the nature of the final judgment, and 
the party cast in the suit is the one upon whom the costs 
must fall. Kincaid v. Graham, 92 N. C. 154; Williams v. 
Hughes, 139 N. C. 17, 51 S. E. 790; Smith v. Lumber Co., 
148 N. C. 334, 62 S. E 416; Kinston Cotton Mills v. Rocky 
Mount Hosiery Mills, 154 N. C. 462, 70 S. E. 910; Ritchie v. 
Ritchie, 192 N. C. 538, 541, 135 S. E. 458. 

This basic rule of costs is underlying throughout and 
apparent from the other provisions of this chapter, and, as 
stated in Costin v. Baxter, 29 N. C. 111, 115, “in no instance 
found in the books has the losing party recovered his costs 
or any part of them.” 


In General.—For a discussion of costs generally, see State 
vy. Massey, 104 N. C. 877, 10 S. E. 608. 

Partial Recovery.—See § 6-18 and annotations thereto. 

Costs of Witnesses.—See sections 6-51 et seq., and the 
notes thereto. 

Dependent upon Statutes—At common law neither party 
to a civil action could recover costs. Chadwick v. Life 
Ins. Co., 158 N. C. 380, 74 S. E. 115; Costin v. Baxter, 29 
N. C. 111; State v. Massey, 104 N. C. 877, 10 S. E. 608; Waldo 
vy. Wils.n, 177 N. C. 461, 100 S. E. 182. And it has been 
frequently held that costs are entirely creatures of legisla- 
tion, without which they do not exist. Clerk’s Office v. 
Commissioners, 121 N. C. 29, 30, 27 S. E. 1003. See also Lowe 
vy. Kansas, 163 U. S. 81, 16 S. Ct. 1031, 41 I, Ed. 78; Day 
vy. Woodworth, 13 How. 362, 363, 14 L. Ed. 182. 

The whole matter of costs, including the party to or 
against whom they may be given, the items or sums to be 
allowed, etc., is and always has been within the regula- 
tion and control of the legislature. See Gulf, etc., R. Co. 
v. Ellis, 165 U. S. 150, 17 S. Ct. 255, 41 L, Ed, 666. 

Jurisdiction Essential. — Where a court has no jurisdic- 
tion of a case, it cannot award costs, or order execution 
to issue for them. See Mansfield, etc, R. Co. v. Swan, 
Wi eSesr sae om Cteo10, 2841). Ed, 462, 

An action upon a contract sounding in damages is one at 
law, and the costs are taxable under this section, and are 
not in the discretion of the court as an equity proceeding 
controlled by section 6-20. Cotten Mills v. Knitting Co., 
194 N. C. 80, 90, 138 S. B. 428. 

Where the supreme court allows improvements claimed in 
partition proceedings, claimant {s not to be taxed with the 
costs of trial in the superior court involving her claim. 
Jenkins v. Strickland, 214 N. C. 441, 199 8. EB. 612. 


COSTS—GENERALLY 


§ 6-3 


Sec. 

6-61. On appeal from justice only two witnesses 
bound over. 

6-62. Solicitor to announce discharge of state’s 
witnesses. 

6-63. Witnesses not paid 
court’s discretion. 


without certificate; 


Art. 9. Criminal Costs before Justices, Mayors, 
County or Recorders’ Courts. 


6-64, Liability for criminal costs before justice, 
mayor, county or recorder’s court. 

6-65. Imprisonment of defendant for nonpayment 
of fine and costs. 


§ 6-2. Summary judgment for official fees.—If 
any officer, to whom fees are payable by any 
person, fails to receive them at the time the serv- 
ice is performed, he may have judgment therefor 
on motion to the court in which the action is or 
was pending, upon twenty days’ notice to the per- 
son to be charged, at any time within one year 
after the termination of the action in which the 
same was performed. If the motion for judg- 
ment be in behalf of the clerk of the superior 
court, it shall be made to the judge of the court 
in or out of term. (Rev., s. 1250; Code, s. 3760; 
1868-9, c. 279, s. 561; C. S, 1226.) 


Advance Fees for Docketing Transcript. — This section 
impliedly authorizes the clerk of the Supreme Court to re- 
fuse to docket the transcript when the prescribed fee is 
not paid in advance. Section 138-2 specifically authorizes 
the refusal. Dunn v. Clerk’s Office, 176 N. C. 50, 96 S. E. 
738; Andrews v. Whisnart, 83 N. C. 446, 447. 

When Cause Is Still Pending.—This section is not applica- 
ble to the claim of a referee for payment of services ren- 
dered in a cause which is still pending in the courts upon 
exceptions to his report. Farmers Bank v. Merchants & 
Farmers Bank, 204 N. C. 378, 168 S. E. 221. 

Time of Motion to Re-tax.—This section permits a motion 
to re-tax costs to be made in favor of any officer within 
one year after termination of the action. In re Smith, 105 
Ne C1672) 10005 982, 

Judgment Becomes a Lien.—A judgment under this sec- 
tion becomes a lien on the lands of the defendants. Shep- 
pard v. Bland, 87 N. C. 163. 

Where, as a condition of a continuance, the plaintiff in an 
action was required to pay the accrued costs and they were 
taxed, docketed and paid, and a judgment was subsequently 
entered in the action directing the repayment of such costs 
by the defendant, it was held, that such costs became a part 
of the judgment already ascertained by reference to the 
docket as for so much money paid by the plaintiff for the 
defendant’s benefit, and hence, the e was no necessity for 
a re-taxation of the costs. Owen v. Paxton, 122 N. Ci 7705 
30S; B. 343. 


§ 6-3. Sureties on prosecution bonds liable for 
costs.—When an action is brought in any court 
in which security is given for the prosecution 
thereof, or when any case is brought up to a 
court by an appeal or otherwise, in which 
security for the prosecution of the suit has been 
given, and judgment is rendered against the plain- 
tiff for the costs of the defendant, the appellate 
court shall also give judgment against the surety 
for said costs, and execution may issue jointly 
against the plaintiff and his surety. (Rev., s. 1251; 
Code, s, 543; R. C., c, 31, 8. 126; R, See Css ees 
138; 1831, c, 46; 1913, c. 189, s. 1; ee Sn De 


Cress References.—As to use of mortgages in Heu of se- 
curity for costs, ete., see § 109-25. As to appeal bonds, see 
§ 1-297, 

Applies to Judgment for Defendant.—The section is so 
broadly worded as to apply to all cases where the costs are 
adjudged for the defendant against the plaintiff, and not 
simply to those where the plaintiff appeals. Kenney v. 
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§ 6-4 


Seaboard Air Line Railway Co., 166 N. C. 566, 569, 82 S. 
EF. 849. 

Applies in Supreme Court.—This section cannot be re- 
stricted in its application to appeals from the court of a 
justice of the peace, for the first sentence of the section 
would not apply to such a court, as no prosecution bond for 
costs is given there, but only in the superior court, or in 
the Supreme Court if an action is brought here against 
the state, or perhaps in some other cases not cognizable 
by a justice of the peace. Kenney v. Seaboard Air Line 
Railway Co., 166 N. C. 566, 570, 82 S. E. 849; Grimes v. 
Andrews, 171 N. C. 367, 88 S. E. 513. 

The words “appellate court,’”? as used by the amendment 
of this section in 1913, in view of the context could mean 
only the Supreme Court. Kenney v. Seaboard Air Line 
Railway Co., 166 N. C. 566, 571, 82 S. E. 849. 

The words of this section “security for the prosecution of 
action,” undeniably mean the prosecution bond, and, under 
the rule, should now have the same meaning. If the pros- 
ecution bond was not intended, the inaptness of the phra- 
seology would hardly have escaped attention. Kenney v., 
Seaboard Air Line Railway Co., 166 N. C. 566, 571, 82 S. 
E. 849. 

Increasing Penalty of Bond.—Where the defendant has 
been successful on his appeal to the Supreme Court, and his 
judgment for costs against the sureties on the prosecution 
bond of the plaintiff results in making insecure the costs 
in the superior court, the remedy is by application to in- 
crease the penalty of the bond. Kenney v. Seaboard Air 
Line Railway Co., 166 N. C. 566, 82 S. E. 849. 

Partial New Trial—This section does not apply where 
the defendant does not gain an entire reversal in the Su- 
preme Court; where a partial new trial only is awarded 
the costs are in the discretion of the Supreme Court as 
provided in section 6-33. Rayburn v. Casualty Company, 
442° N.C. 376355. Shee 296: 

Application.—Where an action is brought to recover fees 
of an office, and in the same action judgment is asked 
against the sureties on a bond given in a quo warranto 


proceeding, the superior court has jurisdiction and judg- 
ment may be rendered against the sureties. McCall v. 
Zachary, 131, N. |G) 466, 04250.508.. 908. 


Appeal.—Though a surety on a prosecution bond is not 
a party to the action, yet, when he is made a party to a 
proceeding to tax the costs in a case, he may appeal from 
the order allowing the motion to re-tax. Smith v. Arthur 
etc., Co., 116 N. C. 872, 874, 21 S. E. 696. 


§ 6-4. Execution for unpaid fees; itemized bill 
of costs to be annexed. — The clerks of the su- 
preme, superior and criminal courts, where suits 
are determined and the fees are not paid by the 
party from whom they are due, shall sue out exe- 
cutions, directed to the sheriff of any county in 
the state, who shall levy them as in other cases; 
and to the said execution shall be annexed a bill 
of costs, written in words so as plainly to show 
each item of costs and on what account it is 
taxed; and all executions for costs, issuing with- 
out such a bill annexed, shall be deemed irregular, 
and may be set aside as to the costs, at the retur 
term, at the instance of him against whom it is 
iSStICd mM Nevensanlebe + COde9S.137 62 ie © ence: 
8.245. Cr S.228.) 

Every execution presupposes a judgment of some sort, 
and the right given by this section to issue the one im- 


plies the existence of the other. Sheppard v. Bland, 87 N. 
Ch 0163, .4.1675 


§ 6-5. Jurors’ tax fees—On every indictment 
or criminal proceeding, tried or otherwise dis- 
posed of in the superior or criminal courts, the 
party convicted, or adjudged to pay the costs, 
shall pay a tax of four dollars. In every civil ac- 
tion in any court of record the party adjudged to 
pay the costs shall pay a tax of five dollars; but 
this tax shall not be charged unless a jury shall 
be impaneled. Said tax fees shall be charged by 
the clerk in the bill of costs, and collected by the 
sheriff, and by him paid into the county treasury. 
And the fund thus raised in any county shall be 
set apart for the payment of the jurors attending 


CH. 6. COSTS—GENERALLY 


§ 6-9 


the courts thereof. (Rev., s. 1253; Code, s. 732; R. 
CReCne Sel S30 ccs. 18795 Camseco; MlSSlmeamee to 5 
1905, :¢55482-1909,. (ci, 13 1919 yeeSBOWG, .71229:) 


Local Modification Harnett: 1933, c. 75, s. 1(c); Wayne: 
1927, c. 1563; 1937, c. 120; 1941, c. 88. 

Cross References.—As to feés of jurors, see § 9-5. 
unclaimed fees of jurors, see § 2-50. 

Not a “Tax”? within Meaning of Constitution.—The tax 
prescribed by Rev. Code, ch. 28, sec. 4, (similar to this 
section) was not a tax within the meaning of the Revenue 
Act of 1858-59, which repealed all taxes not therein im- 
posed; nor was it a tax within the meaning of the Con- 
stitution, Art. V, sec. 3, which requires taxes to be equal 
and uniform. Such a tax was not in violation of the 
Constitution, Art. I, sec. 35. State v. Nutt, 79 N. C. 263. 

Failure to List Taxes.—The plea of guilty to an indict- 
ment for failure to list taxes as required by the Revenue 
Act comes within the intent and meaning of this section 
requiring in criminal cases a tax of $4 against the “party 
convicted or adjudged to pay the cost,’ and applies 
whether the jury has been impaneled or not; and the tax 
of $5 in the civil actions should be imposed as a part of 
the costs, when the jury has been impaneled. This but 
evidences the legislative intent to draw this distinction be- 
tween criminal and civil actions, the reason therefor, though 
apparent, is immaterial in construing the meaning of the 
statute. State v. Smith, 184 N. C. 728) 114. S. BH. 625. 


As to 


§ 6-6. In criminal cases, not demandable in 
advance.—In all cases of criminal complaints be- 
fore justices of the supreme court, judges of the 
superior and criminal courts, justices of the peace 
and other magistrates having jurisdiction of such 
complaints, the officers entitled by law to receive 
fees for issuing or executing process are not en- 
titled to demand them in advance. Such officers 
shall indorse the amounts of their respective fees 
on every process issued or executed by them, and 
return the same to the court to which it is re- 
turnable. (Rev., s. 1254; Code, s. 1173; 1868-9, 
ced 8, rsubetsts;1ss40} sero tea0,) 


Cross Reference.—As to costs payable in advance in civil 
actions, see § 2-29. 


§ 6-7. Clerk to state in detail in entry of judg- 
ment.—The clerk shall insert in the entry of judg- 
ment the allowances for costs allowed by law, and 
the necessary disbursements, including the fees 
of officers and witnesses, and the reasonable com- 
pensation of referees and commissioners in taking 
depositions. The disbursements shall be stated 
in detail. When it is necessary to adjust costs in 
any interlocutory proceedings, or in any special 
proceedings, the same shall be adjusted by the 
clerk of the court to which the proceedings were 
returned, except in those matters in which the 
allowance is required to be made by the judge. 
CRev.;:8.01255; Codey s5232; GC Sr 123k)) 


In General.—In Young v. Connelly, 112 N. C. 646, 650, 17 
S. E. 424, the court cites this section to the following state- 
ment: “So it seems in this view of the testimony that it 
was the duty of the clerk to have filled the blanks and 
docketed the judgment. The referee’s fee was a part of 
the costs. It was necessary for the clerk to tax the costs 
and insert the amount in the entry of judgment in addition 
to the sum adjudged by his honor.” 


§ 6-8. Clerk to itemize bills of criminal costs; 
approval of solicitor.—lt is the duty of the clerks 
of the several courts of record, at each term of 
the court, to make up an itemized statement of 
the bill of costs in every criminal action tried or 
otherwise disposed of at said term, which shall 
be signed by the clerk and approved by the solic- 
itor. (Rev., s. 1256; Code, s. 733; 1873-4, c. 116; 
1879, c. 264; C. S. 1232.) 

Local Modification.—Harnett: 1933, c. 75, s. 3. 


§ 6-9. Justice required to itemize costs.—In all 
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trials. before justices of the peace any party, 
plaintiff or defendant, may demand of the justice 
of the peace before whom the trial is held an 
itemized statement of the costs of the action, Up- 
on such demand it shall be the duty of the justice 
to furnish the statement demanded. No person 
shall be compelled to pay any cost in any trial be- 
fore a justice of the peace until an itemized state- 
ment of the costs has been made out and given to 
the party charged. It shall be, the duty of the 
justice to insert in the entry of the judgment in 
every criminal action tried or otherwise disposed 
of by him a detailed statement of the different 
items of cost, and to whom due. (Rev., ss. 1257, 
2789: Code, s. 734; 1887, c. 297; C. S. 1233.) 

Cross Reference.—As to fees and costs in appeal from jus- 
tices of the peace, see § 7-181. 


§ 6-10. Justice of the peace refusing to furnish 
bill of costs.—Ilf any justice of the peace beiore 
whom any trial is held shall refuse to furnish an 
itemized bill of costs, when demanded by the 
plaintiff or defendant, he shall be guilty of a 
misdemeanor, and upon conviction shall be pun- 
ished at the discretion of the court. (Rev., s. 
3588; Code, s. 734; 1887, c. 297; C. S. 1234.) 


§ 6-11. Bills of costs open to the public._Every 
bill of costs shall at all times be open to the in- 
spection of any person interested therein. (Rev., 
s. 1258; Code, s. 735; 1873-4, c. 116; CeSeuiesou) 


§ 6-12. Clerks to tax solicitors fees; paid to 
school fund.—The clerks of the superior courts of 
the several counties of the state shall, in comput- 
ing bills of costs in criminal cases, tax against the 
party convicted the solicitors fees hereinafter set 
forth. The solicitors fees shall be collected by the 
clerks and paid into the school funds of the re- 
spective counties: Provided, that no such fees 
which are now required by law to be paid by the 
county shall be taxed in the bills of costs, nor 
shall any such fees be taxed in said bills of costs 
in cases where the defendants are assigned to 
work on the public roads of the state, or on any 
county properties. 

The solicitors fees are as follows: 

(a) For every conviction under an indictment 
charging a capital crime, whether by plea or 
verdict, forty dollars. 

(b) For perjury, forgery, passing or attempting 
to pass or sell any forged or counterfeited paper, 
or evidence of debt; maliciously injuring or at- 
tempting to injure any railroad or railroad car, or 
any person traveling on such railroad car; stealing 
or obliterating records; maliciously burning or at- 
tempting to burn houses or bridges; seduction; 
slander of an innocent woman, and embezzlement; 
breaking into houses otherwise than burglariously; 
assault with intent to commit rape; larcenies from 
the person; false pretense, and secret assault; in 
each of the above cases, twenty dollars. 

(c) For larceny, receiving stolen goods, frauds, 
maims, deceits, escapes, and other felonies, fifteen 
dollars. . 

(d) For disturbing religious and other public 
meetings; for all violations of the prohibition law 
as to intoxicating liquors and narcotics; for forni- 
cation and adultery and resisting an officer, twelve 
dollars. 

(e) For all other offenses, eight dollars. 

No larger fee than ten dollars shall be taxed for 
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the solicitor in an indictment against the justices 
of the peace of any county, as justices, when there 
are more than three justices who are found guilty. 

The solicitors of the several judicial districts 
and criminal courts shall prosecute all penalties 
and forfeited recognizances entered in their courts 
respectively, and a sum to be fixed by the court, 
not to exceed ten per centum of the amount col- 
lected upon such penalty or forfeited recognizance, 
shall be taxed in such prosecutions. 

For the performance of the solicitors duties for 
the appointment of a receiver of an estate of a 
minor, there shall be taxed a sum to be fixed by 
the judge, not to exceed ten dollars; for passing 
on the returns of the receiver in such cases, where 
the estate of the infant does not exceed five hun- 
dred dollars, a sum not to exceed five dollars, and 
where the estate exceeds five hundred dollars, a 
sum to be fixed by the judge, not to exceed ten 
dollars; and in each case such sums taxed shall be 
paid out of the fund. (Rev., s. 2768; Code, s. 3737; 
1873-4. C.e170; 1885, ‘C./130; 1895, 8c. 145° 1901, Cc. 4, 
s. 5; 1915, c. 86; Ex. Sess. 1920, c. 97; Ex. Sess. 
1921, c. 75; 1923, c. 157, s. 3; C. S. 1235(a), 3891.) 

Cross References.—A& to salary of solictors in lieu of fees, 


see §§ 7-44, 7-45. As to solicitors’ fees where the bill of in- 
dictment contains more than one count, see § 15-152. 


Art. 2. When State Liable for Costs. 


§ 6-13. Civil actions by the state; joinder of 
private party—In all civil actions prosecuted 
in the name of the state, by an othcer duly au- 
thorized for that purpose, the state shall be lable 
for costs in the same cases and to the same ex- 
tent as private parties. lf a private person be 
joined with the state as plaintiff, he shall be liable 
in the first instance for the defendant’s costs, 
which shall not be recovered of the state till after 
execution is issued therefor against such private 
party and returned unsatisfied. (Rev., s. 1259; 
Codens, 030..\.50./ Lead.) 


Constitutionality—In Blount v. Simmons, 119 N. C. 50, 
25 S. E. 789, it is said: ‘We find nothing in the Con- 
stitution depriving the Legislature of power to enact, Code, 
sec. 536, (this section) and we do not think it will impair 
the sovereign character ot the state to meet its just liabil- 
ities, whether in the form of costs or otherwise.” 

Dependent upon statute. — A: cu.i1mon law the king 
neither paid nor received costs, as the former was his 
prerogative and the latter was beneath his dignity, and the 
general statutes giving costs did not include the sovereign. 
he same principle has been applied in this country and 
in this state, so that the state is only liable in the event 
of express statutory provisions, which are now quite general 
in the different states. Blount v. Simmons, 120 N. G19; 
20, 26 S. E. 649. 

Judgment against State—Upon the failure of the litiga- 
tion, the state is, under this section, liable for the costs of 
an action authorized by act of the General Assembly and 
prosecuted in its name by the solicitor, and judgment may 
be rendered in such action against the state for such costs, 
Blount v. Simmons, 119 N. C. 50, 25 S. E. 789. 

States Recover Costs.—ln an action in the United States 
Supreme Court between states, the successful state may 
ask for costs or not as it sees fit. Missouri v. Illinois, 202 
U. S. 598, 26 S. Ct. 713, 50 L. Ed. 1160. 

Application to Legislature for Payment.—In an article, 
entitled Jurisdiction of The North Carolina Supreme Court, 
5 N. CG Law Rev. 1, 9, the following appears: “Costs of 
action as a claim. While the State may be sued only in 
the Supreme Court, it may sue in any court having juris- 
diction over the cause of action, and the cost of such litiga- 
tion may be taxed against the state as in case of private 
litigants, Such costs, however, do not constitute a claim 
against the State as contemplated in the jurisdiction of the 
Supreme Court, but are only incidental to the right to sue. 
The court in which the action is brought adjudicates the 
costs, and the parties interested should apply to the Legis- 
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lature for payment.”? Miller v. State, 134 N. C. 270, 46 S. 
E. 514; Garner vy. Worth, 122 N. C. 250, 29 S. E. 364; Blount 
v. Simmons, supra. 

Actions to Vacate Oyster-Bed Entry.—Where, in an ac- 
tion by the solicitor in the name of the State to vacate an 
oyster-bed entry, the plaintiff was nonsuited, it was error 
to tax the costs against the county, which was not a party 
to the action. Blount v. Simmons, 118 N. C. 9, 23 S. E. 923. 

Under this section the state is liable for the costs of an 
action instituted by the state solicitor to vacate an oyster- 
bed entry. In such case, it seems that the persons making 
the required affidavit, alleging that the entry is a fraud 
upon the State, might be held liable as relators if it should 
appear that the action was for their benefit and at their 
instance. Blount v. Simmons, 120 N. C. 19, 26 S. E. 649. 

Where the proceedings for disbarment of an attorney have 
not been sustained the costs are taxable against the State 
under the provisions of this section, and an order errone- 
ously taxing them against the county in which the matter 
was tried will be vacated. Committee on Grievances of 
Bar Ass’n v. Strickland, 201 N. C. 619, 161 S. E. 76. 


§ 6-14. Civil action by and against state officers. 
—In all civil actions depending, or which may be 
instituted, by any of the officers of the state, or 
which have been or shall be instituted against 
them, when any such action is brought or de- 
fended pursuant to the advice of the attorney- 
general, and the same is decided against such 
officers, the cost thereof shall be paid by the 
state treasurer upon the warrant of the auditor 
for the amount thereof as taxed. (Rev., s. 1260; 
Code, s. 3373; 1874-5, c. 154; C. S. 1237.) 


§ 6-15. Actions by state for private persons, 
etc.—In an action prosecuted in the name of the 
state for the recovery of money or property, or 
to establish a right or claim for the benefit of any 
county, city, town, village, corporation or person, 
costs awarded against the plaintiff shall be a 
charge against the party for whose benefit the ac- 
tion was prosecuted, and not against the state. 
(Revs Ss i126leCodegs; 537; C. S.» 1238.) 


§ 6-16. Costs of county in certain bribery 
prosecutions to be a charge against state.—The 
expenses incurred by any county in investigating 
and prosecuting any charge of bribery or attempt 
to bribe any state officer or member of the gen- 
eral assembly within said county, and of receiv- 
ing bribes by any state officer or member of the 
general assembly in said county, shall be a charge 
against the state, and the properly attested claim 
of the county commissioners shall be paid by the 
treasurer of the state. (Rev., s. 1262; Code, s. 
742; 1868-9, c. 176, s. 6; 1874-5, c. 5; C. S, 1239.) 


§ 6-17. Costs of state on appeals to federal 
courts.—In all cases, whether civil or criminal, to 
which the state of North Carolina is a party, and 
which are carried from the courts of this state, or 
from the district court of the United States, by 
appeal or writ of error, to the United States cir- 
cuit court of appeals, or to the supreme court of 
the United States, and the state is adjudged to 
pay the costs, it is the duty of the attorney-gen- 
eral to certify the amount of such costs to the 
auditor, who shall thereupon issue a warrant for 
the same, directed to the treasurer, who shall pay 
the same out of any moneys in the treasury not 
otherwise appropriated. (Rev., s. 1263; Code, s. 
588; 1871-2, c. 26; C. S. 1240.) 


Art. 8. Civil Actions and Proceedings. 


§ 6-18. When costs allowed as of course to 
plaintiff —Costs shall be allowed of course to the 
plaintiff, upon a recovery, in the following cases: 
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1. In an action for the recovery of real prop- 
erty, or when a_ claim of title to real property 
arises on the pleadings, or is certified by the court 
to have come in question at the trial. 

2. In an action to recover the possession of per- 
sonal property. 

3. In actions of which a court of a justice of the 
peace has no jurisdiction, unless otherwise pro- 
vided by law. 

4. In an action for assault, battery, false im- 
prisonment, libel,” slander, malicious prosecution, 
criminal conversation or seduction, if the plain- 
tiff recovers less than fifty dollars damages, he 
shall recover no more costs than damages. 

5. When several actions are brought on one 
bond, recognizance, promissory note, bill of ex- 
change or instrument in writing, or in any other 
case, for the same cause of action against several 
parties who might have been joined as defend- 
ants in the same action, no costs other than dis- 
bursements shall be allowed to the plaintiff in 
more than one of such actions, which shall be at 
his election, provided the party or parties pro- 
ceeded against in such other action or actions were 
within the state and not secreted at the com- 
mencement of the previous action or actions. 
(Rev., 's. 1264; Code;+s. 525; 1874-5, c. 119; RC. 
Cudlgsa tS: Crmude4ia) 


I. In General. 
II. Actions for Recovery of Real Property, etc. 
III. Recovery of Personalty. 
IV. When Justice Has No Jurisdiction. 
V. No More Recovery of Costs than Damages. 


I. IN GENERAL. 


Meaning of Recovery.—The recovery referred to in this 
section is a final determination upon the merits, and suc- 
cess in the Supreme Court is by no means equivalent to 
a recovery in the court below. Williams v. Hughes, 139 
NC. 73182 515S3 BS -790! 

Also a recovery within the meaning of the section can- 
not be predicated upon anything coming to the plaintiff 
which was not in the contemplation of the plaintiff when 
he filed his complaint, and especially of a thing to which 
he virtually disclaimed any right or title. Patterson v. 
Ramsey, 136 N. C. 561, 564, 48 S. E. sit ‘ 

In order to determine who should pay the costs, the gen- 
eral result must be considered and inquiry made as to who 
has, in the view of the law, succeeded in the action. Pat- 
terson v. Ramsey, 136 N. C. 561, 564, 48 S. E. 811. 


Partial Recovery.—There is no provision that limits the 
allowance of costs in favor of the plaintiff in case of only 
a partial recovery. The language of the statute as to them 
is comprehensive and without exceptive provision. In 
Wall v. Covington, 76 N. C. 150, it was held that no part 
of the costs in such actions can be taxed against the party 
recovering. And in Horton v. Horne, 99 N. C. 219, 5 S. E. 
927, it was decided in an action to recover personal prop- 
erty, that if the plaintiff establishes his title to only a 
portion of the property delivered to him under claim and 
delivery proceedings, he will be entitled to costs. Wooten 
v. Walters, 110 N. C. 251, 258, 14 S. E. 734, 736; Ferrabow 
v. Green, 110 N. C. 414, 14 S. E. 973; Kinston Cotton Mills 
v. Rocky Mount Hosiery Co., 154 N. C. 462, 70 S. E. 910. 


Where the plaintiff is entitled to nominal damages, such 
damages will carry with it the cost under this section. Wil- 
son v. Forbes, 13 N. C. 30; Britton v. Ruffin, 123 N. C. 
VA, his, PARIS, Oe BAe 

Section Qualified by Section 28-115.—Where the action is 
not of such a nature that it falls within any of the sub- 
divisions of this section or of the following section, it comes 
within the terms and is included by section 6-20. Parton 
v. Boyd, 104 N. C. 422, 10 S. E. 490; Yates v. Yates, 170 
N. C. 533, 87 S. E. 317. All these sections are, however, 
subject to the exception as to when costs are allowed against 
an administrator as stated in section 28-115. Whitaker v. 
Whitaker, 138 N. C. 205, 206, 207, 50 S. E. 630. 

Action by Executor.—Where the action involves the 
question as to the recovery of a portion of the estate of a 
deceased person, and judgment is rendered in favor of 
the executor, the plaintiff, he is entitled to a judgment 
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White 196 N. 


for costs under this section. 
Cc. 89, 144 S. E.. 526. 


II. ACTIONS FOR RECOVERY OF REAL 
PROPERTY, ETC. 


Common Law Rule.—This subdivision of the section in 
this respect is in affirmance of the principle established be- 
fore its enactment. Moore v. Angel, 116 N. C. 843, 846, 21 
&. Us 699: 

Construed with Section 6-21.—This section, allowing plain- 
tiffs costs as of course, upon recovery, in an action involv- 
ing title to real estate, and § 6-21, providing apportionment 
of costs in a special proceeding for the division or sale of 
realty or personalty are related sections, pertain to the 
same subject matter, and must be construed in pari materia. 
Bailey v. Hayman, 222 N. C. 58, 22 S. E. (2d) 6. 

Partial Recovery.—Applying the general rule as to partial 
recovery, which is set out under the preceding analysis 
line, it is held that where the plaintiff is adjudged entitled 
to a part of the land sued for, wl.cther such land is a portion 
of one tract or is one of several tracts for which the ac- 
tion is brought, then the plaintiff is exonerated as to costs 
and no part thereof should be found against him. Van- 
derbilt v. Johnson, 141 N. C: 370, 54 S. E. 298; Moore v. 
Angel, 116 N. C. 843, 21 S. E. 699; Ferrabow v. Green, 110 
N. C. 414, 14 S. E. 973; Field v. Wheeler, 120 N. C. 264, 
26 S. E. 812. See also Staley v. Staley, 174 N. C. 640, 94 
So Ba 407: 

Where the plaintiff has been required to introduce evi- 
dence of his title to the whole of the locus in quo, and then 
the defendant consents that the court charge the jury to 
find for the plaintiff if they believe the evidence as to a 
certain part, and the issue is found for the defendant as 
to the remaining land, the costs of the action are properly 
awarded against the defendant. Swain v. Clemons, 175 N. 
OP 2405) 95es. Ee 459! 

When There is More than One Issue—In an action of 
trespass to real property, where the plaintiff's title and the 
fact of trespass are both put in issue by the defendant’s an- 
swer, and the jury find the issue as to the title in favor 
of the plaintiff, and the issue as to the trespass in favor of 


v. Mitchell, 


the defendant, the defendant is entitled to judgment for 
costs. To entitle the plaintiff to recover costs, both issues 
must be found in his favor. Murray v. Spencer, 92 N. 
C264, 


Persons Severally Sued.—In the case of several persons, 
severally bound, and severally sued, until one has actually 
made satisfaction all are liable to make it, and costs may 
be allowed in all suits, though only one satisfaction can 
he! recovered, See Larin’ vy." Mortis, 2 Dall. , 115, 1 90: 
Ed oie, 


Boundary Dispute.—Where, in an action in ejectment and 
for damages for cutting of timber, defendant files answer 
denying plaintiffs’ title to the land in dispute, and verdict 
is entered in favor of plaintiffs, plaintiffs, as a matter of 
law, are not liable for any of the costs notwithstanding that 
upon the trial each party admitted the title of the other 
within the boundaries of their respective grants and the 
only controversy was as to the location of the boundary 
between their respective grants. Cody yv. England, 221 N. 
Ce 4h 19 Sra Be ed) aa" 

Actions to Recover Both Realty and Personalty.—Under 
this section the plaintiff in an action to recover both real 
and personal property is entitled to recover costs, although 
he recovers the real property only. Wooten v. Walters, 110 
eer Ge 251, 6145.5... 0/04; : 


Equitable Defense.—One who successfully maintains an 
equitable defense against the recovery of land on the bare 
legal title is entitled to judgment for his costs. Vestal v. 
Sloan, 83 N. C. 555. 


Necessity for Disclaimer.—A defendant in an action con- 
cerning land should enter a disclaimer if he does not claim 
the land in controversy, or does iiot intend to litigate with 
the plaintiff, in order to escape the payment of costs. Swain 
vy. Clemmons, 175 N. C. 240, 95 S. E. 489. 


This rule is forcibly illustrated by the case of Moore v. 
Angel, 116 N. C. 843, 21 S. E. 699, where, in an action in 
trespass, the defendant failed to disclaim title to all the 
land declared for by plaintiff, but recovered according to 
the boundaries set up in his answer, with a greater amount 
for damages on his counterclaim than was allowed the 
plaintiff, and the plaintiff was nevertheless held entitled to 
costs. 

But if the defendant disclaims title to all the land de- 
clared for, except that for which he proves his right, no 
issue as to the plaintiff’s title will arise, and the findings 
that the defendant’s title, disputed by the plaintiff, is good 
and that the defendant has sustained greater damages than 
his adversary, upon both necessarily, perhaps on either, will 
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entitle the defendant to costs. 
843, 846, 21 S. HE. 699. 

So in ejectment, where the defendant denies the right to 
possessicn and denies that the plaintiff holds the title in 
trust for him, and judgment is rendered that the defendant 
is entitled to the land upon payment of an amount found 
due the plaintiff, no part of the cost is taxable against the 
defendant. Patterson v. Ramsey, 136 N. C. 561, 48 S. E. 811. 

It would seem that in order to escape potential liability 
for costs the defendant must enter his disclaimer of all the 
lands declared for, and that’ a disclaimer of half the locus 
in quo will not suffice to enable him to escape upon the un- 
favorable adjudication of the other half. See In re Hurley, 
185 N. Ci 4225 117°S.)B. 345. 

Liability of Intervener.—Where the defendant intervenes 
in an action to recover real property and files a joint an- 
swer with his co-defendant, and makes a joint defense, the 
plaintiff is entitled to the costs under this subdivision of 
the section. Having joined in the controversy, and made 
common cause in the defense, interveners must abide the 
result. Spruill v. Arrington, 109 N. C. 192, 196, 13 Ss 105 
779. See also Willis v. Coleburn, 169 N. C. 670, 86 Saye 590s 

Bill of Interpleader—The U. S. Supreme Court in Spring 
v. South Carolina Ins. Co., 8 Wheat. 268, 5 I. Ed. 614, held 
that on a bill of interpleader, the plaintiffs are, in general, 
entitled to their costs out of the fund. 


III. RECOVERY OF PERSONALTY. 


Partial Recovery.—There is no exception to the partial 
recovery rule (see ante, this note, I. “In General’) when 
the action is for the recovery of personalty, and when the 
plaintiff establishes title to any part of the property sued 
for, he is entitled to judgment for costs. Wooten v. Wal- 
ters, 110 N. C. 251, 258, 14 S. E. 374; Field v. Wheeler, 120 
N. C. 264, 26 S. E. 812, This is not the case where some 
of the defendants recover judgment, in which case, of 
course, they recover costs. Phillips v. Little, 147 N. GC. 282, 
283. 61ers, ee 49: 

As an example of the application of this rule to claims for 
personal property it has been held that the plaintiff on be- 
ing adjudged entitled to only a portion of a crop in a suit 
for claim and delivery was entitled to costs. Field v. 
Wheeler, 120 N. C. 264, 26 S. E. 812, and cases cited. 


Claim and Delivery.—Judgment in an action of claim and 
delivery carries all costs under this section. Rawlings v. 
INGE, AS INS (CA Sener 


Right to Possession Determines.—Where the controversy 
is made to depend upon the right of the mechanic to re- 
possess an automobile that he has repaired, in order that 
he may enforce his lien thereon, and the jury has found 
in the plaintiff's favor upon determinative issues, but in 
the defendant’s favor upon an issue of fraud, the question 
of taxing the cost does not depend upon the finding of the 
jury upon the issue of the defendant’s fraud, and the 
plaintiff, having established his right to the possession, is 
entitled to recover the cost-, under this section. Maxton 
Auto Co. v. Rudd, 176 N. C. 497, 97 S. E. 477. 


IV. WHEN JUSTICE HAS NO JURISDICTION. 


Construed with Sections 6-19 and 6-20.—The meaning of 
this subdivision of the section when considered in connec- 
tion with section 6-20, is not clear, nor has it ever been 
fully and satisfactorily interpreted; but in many well con- 
sidered decisions of the court it has been held to be the 
correct construction of these sections that, in actions which 
under the old system were peculiarly cognizable in courts 
of equity and unless coming in the class of actions specified 
in sections 6-18 and 6-19, in which the plaintiff and de- 
fendant who succeed in the controversies were to recover 
costs as of course, that the costs could be awarded in the 
discretion of the court under the provisions of section 6-20. 
Yates v. Yates, 170 N. C. 533, 535, 87 S, E. 317. 

Application —A justice has no cognizance of an action 
brought for the purpose of subjecting land to the payment 
of intestate’s debts, Williams v. Hughes, 139 N. C. 17, 51 
S. E. 790, consequently, such an action is controlled by 
this subdivision of the section; and a stakeholder who de- 
murs to the complaint, has guardians ad litem appointed, 
etc., is liable for the costs. Van Dyke v. Ins. Co., 174 
N. CG 78, 93S: EB. 444. 


V. NO MORE RECOVERY OF COSTS THAN 
DAMAGES. 


In a civil action, if the provocation is great, the jury will 
usually see fit to return nominal or small damages, and if 
the amount is less than fifty dollars the plaintiff, under 
this section, recovers no more costs than damages. Palmer 
vy, Winston-Salem R., etc., Co., 131 Nee C250. 25ln42- 3. 
T, 604, The subsection was applied here the recovery 
for slander was Jess than fifty dollars in Smith v. Myers, 


Moore v. Angel, 116 N. C, 
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188 N. C, 551, 125 S. E. 178. And again when one dollar 
damages were sustained by the erection of a mill. See 
Bridgers v. Purcell, 23 N. C. 232. The former rule as to 
slander is stated in Coates v. Stephenson, 52 N. C. 124 
where it was held that the costs of the plaintiff, under R. 
C., c. 31, section 78, could not be taxed against the de- 
fendant. 

For a case where an instructed verdict for one penny 
damages and one penny costs, under this section, was held 
erroneous because actual and not nominal damage was 
shown, see Osborn v. Leach, 135 N. C. 628, 47 S. E. 811. 

Applied, as to action of slander, in Wolfe v. Montgom- 
ery ward & Co. 211 N. Co 295; 1898S. Ben/725 


§ 6-19. When costs allowed as of course to de- 
fendant.—Costs shall be allowed as of course to 
the defendant, in the actions mentioned in the 
preceding section, unless the plaintiff be entitled 
to costs therein. In all actions where there are 
several defendants not united in interest, and mak- 
ing separate defenses by separate answers, and the 
plaintiff fails to recover judgment against all, the 
court may award costs to such of the defendants 
as have judgment in their favor or any of them. 
(Rev.;'s. 1266; Codé,ssi526 7527s mea e., s. 277: 
Cer 41242") 


Editor’s Note.—As this section provides that costs shall 
be allowed to the defendant in the actions mentioned in the 
preceding section, unless the plaintiff is entitled to re- 
cover thereon, the constructions of the preceding section 
determining when the plaintiff is entitled to recover, are 
necessarily constructions of this section. Reference should 
be made to section 6-18 in all instances. 

Applications.—Where the plaintiff fails in an action upon 
a covenant, the defendant recovers costs under this section, 
Britton Hv.) Rufins 125 Nee Ce o/ees ie ol) S. iE. 271. 

Costs were properly awarded to the grantee in a deed 
in an unsuccessful action to set aside such deed. Brisco & 
Co: +w.) Norris; e012 Ne C2671-16,"S3--E. 850. 

Cited in Gold v. Kiker, 218 N. C. 204, 10 S. E. (2d) 650. 


§ 6-20. Costs allowed or not, in discretion of 
court.—In other actions, costs may be allowed or 
not, in the discretion of the court, unless other- 
wise provided by law. (Rev., s. 1267; Code, s. 
527: C. S. 1243.) 


Editor’s Note.—This section as it appeared in the Code 
of 1883 contained a substantial repetition of the provision 
now appearing in section 6-33 (i. e., as to costs on appeal). 
The cases pertaining to this subject will be found in the 
notes to section 6-33. 

The purpose of this provision is to give the court au- 
thority to allow costs, as the justice of the case may re- 


quire. Gulley v. Macy, 89 N. C. 343; Parton v. Boyd, 
104 N. C. 422, 423, 10 S. E. 490. 
In actions of an equitable nature the costs are in the 


discretion of the court. Yates v. Yates, 
She pcmel. uals 

Exercise of Discretion Presumed.—Nothing to the con- 
trary appearing, it will be taken that the court gave judg- 
ment in the exercise of its discretion as provided in this 
section. Gulley v. Macy, 89 N. C. 343; Wooten v. Walters, 
NLOWEN <1 Gee25T 6.259 48S. 8 734.736: 

Discretion Not Reviewable.—By the provisions of this sec- 
tion the taxing of the costs is placed in the discretion of 
the trial judge, which discretion is not reviewable. Kluttz 
v. Allison, 214 N. C. 379, 384, 199 S. E. 395. 

In equity there was a broad discretion on the subject of 
costs, Little v. Lockman, 50 N. C. 433, 434, and the allow- 
ance rested with the court. Hooper v. Davis, 166 N. C. 
236, 81 S. E. 1063; Worthy v. Brower, 93 N. C. 492. And 
even since the abolition of the courts of equity in this 
State, it is held that where the case partakes of an equi- 
table nature, the question of costs is in the court’s discre- 
tion. For example in Hare v. Hare, 183 N. C. 419, 111 S. E. 
620, it was held where the jury found that each party was 
entitled to an undivided half in land, and the appeal was 
from taxing the defendant with costs, there being no ele- 
ment of an action in ejectment, neither party was permit- 
ted to recover cost from the other, especially as the ques- 
tion was of an equitable nature, and the taxing of costs 
was, under this section, in the sound discretion of the court. 

But a consolidated action, tried before the referee, in 
which judgments are rendered, is not an equitable proceed- 
ing, in which costs may be allowed or not, in the discre- 
tion of the court under this section. Highland Cotton 
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Mills v. Ragan Knitting Co., 194 N. C. 80, 90, 138 S. E. 
428. 

New Trial.—See section 6-33 and notes thereto. 

Qualified by Section 28-115.—This provision is subject to 
the exception contained in section 28-115, relative to costs 
against a representative. Whitaker v. Whitaker, 138 N. 
Cr 205 50) 5. EE. 630: 

Application—Creditor’s Bill.—It is within the discretion of 
the trial court to tax the costs accruing upon either of the 
parties litigant, in an action in the nature of a creditor’s bill, 
brought by material men, claiming under the statutory lien, 
the unpaid balance due by the owner of a dwelling, etc., 
to his contractor for its erection; and the action of the 
judge in taxing the trust funds in the owner’s hands with 
the cost is commended in this suit. Bond y. Pickett Cotton 
Mills, 166 N. C. 20, 81 S. E. 936 

Same—Specific Performance.—Where the purpose of an 
action was simply to compel the specific performance of 
an executory contract, and to adjust certain rights involved 
in an account of moneys collected and certain indebtedness 


incident to that contract, it was clearly within this sec- 
tion. Parton v. Boyd, 104 N. C. 422, 424, 10 S. E. 490. 
Same—Setting Aside Proceedings of Probate Court.— 


Where the action is to set aside certain proceedings in the 
probate court, the court is vested with discretion in the 
matter of allowing costs, under this section: each party 
is ordered to pay his own and each to pay one-half of the 
allowance to the referee. Gulley v. Macy, 89 N. C. 343. 


§ 6-21. Costs allowed either party or appor- 
tioned in discretion of court.—Costs in the follow- 
ing matters shall be taxed against either party, 
or apportioned among the parties, in the discre- 
tion of the court: 

1. Application for year’s support, for widow or 
children. 

2. Caveats to wills. 

3. Habeas corpus; and the court shall direct 
what officer shall tax the costs thereof. 

4. In actions for divorce or alimony; and the 
court may both before and after judgment make 
such order respecting the payment of such costs 
as may be incurred by the wife, either by the hus- 
band or by her from her separate estate, as may 
be just. 

5. Application for the establishment, alteration 
or discontinuance of a public road, cartway or 
ferry. The board of county commissioners may 
order the costs incurred before them paid in their 
discretion. 

6. The compensation of referees and commis- 
sioners to take depositions. 

7. All costs and expenses incurred in special 
proceedings for the division or sale of either real 
estate or personal property under the chapter en- 
titled Partition. 

8. In all proceedings under the chapter entitled 
Drainage, except as therein otherwise provided. 

9. In proceedings for reallotment of homestead 
for increase in value, as provided in the chapter, 
Civil Procedure. 

The word “costs” as the same appears and is 
used in this section shall be construed to include 
reasonable attorneys’ fees in such amounts as the 
court shall in its discreticn determine and allow. 
(Rev., s. 1268: Code, ss. 2134, 2161. 1660, 1294, 2039, 
2056, 533, 1422, 1323; 1889, c. 37; 1893, c. 149, s, 6; 
1937, c. 143; C. S. 1244.) 


Local Modification.—Nash: 1939, c. 46; 1941, c. 18. 

Editor’s Note.—The 1937 amendment added the paragraph 
at the end of this section and provided that it should not 
apply to pending causes. 

For article discussing the effect of the amendment and 
the history of attorneys’ fees as costs in this State, see 15 
NG Le Revars33: 

Caveats to Wills.—It is within the discretionary power 
of a court, under this section, before which an issue of de- 
visavit vel non is tried, to direct the payment of the costs 
out of the estate. Mayo v. Jones, 78 N. C. 406. See In re 
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Hargrove, 206 N. C. 307, 313, 173 S. E. 577, for dicta on this 
point. 

Where certain land contiguous to the lands of other 
devisees are devised, without direction in the will for the 
survey or partition or for perfecting the title, the cost of 
survey and registration of deeds should be born by the 
devisees of the lands, and it is not a proper charge against 
the estate to be paid by the executor. In re Winston, 172 
IN. Coes yn 90 ver ye. 201. 

Under this section, even though judgment is entered in 
favor of propounders, the trial court may tax the costs, in- 
cluding an allowance to counsel representing caveators, 
against the estate upon finding that the filing of the caveat 
was apt and proper and done in good faith. In re Will of 
Slade, 214 N. C. 361, 199 S. E. 290. 

The allowance of attorney fees to counsel for the pro- 
pounders is in the sound discretion of the trial court. In 
re Coffield’s Will, 216 N. C. 285, 4 S. E. (2d) 870. 

In actions for divorce the husband, whether successful! or 


unsuccessful, is liable for his own costs, and whether he 
shall pay the wife’s costs is in all cases in the discretion of 
the court. Broom v. Broom, 130 N. C. 562, 565, 41 S. 
1D ey Sh 

Allowance to Referee.—Originally, under the Code of 
1883, sec. 533, referees’ fees were taxed, like other costs, 


against the losing party, but by amendment (Laws 1889, 
ch. 37) the court was authorized to apportion them in its 
discretion. Cobb v. Rhea, 137 N. C. 295, 297, 49 S. E. 161. 

Where, upon the trial in the superior court upon appeal 
from the referee, judgment is entered in the superior court 
in favor of plaintiffs, entitling plaintiffs to recover costs in 
the trial, such recovery does not include compensation of the 
referee. Cody v. England, 221 N. C. 40, 19 S. E. (2d) 10. 

Ordinarily, in litigation over a fund in the nature of an in 
rem proceeding, such items of costs, as referee’s allow- 
ances and stenographic reporter’s bills, are paid out of the 
fund, although taxable in the discretion of the court, but 
in Lightner v. Boone, 222 N. C. 421, 23 S. E. (2d) 313, it 
was held that, when such costs have been ordered paid 
from the estate, they cannot afterwards be taxed against 
an executor personally. 

Same—Analogy to Allowance to Receivers.—The  allow- 
ance to the receiver is a part of the costs of the action, and 
usually taxable against the losing party. Whether the re- 
ceiver’s fees should be divided is a matter in the discretion 
of the presiding judge, as is now the case also with ref- 
erees’ fees. Simmons v. Allison, 119 N. C. 556, 564, 26 S. E. 
ae 

Same—Not Precluded by Former Judgment.—A former 
judgment, Horner v. Oxford Water, etc., Co., 153 Nim Gao25; 
69 S. E. 607, 138 Am. St. Rep. 681, appealed from and af- 
firmed by the Supreme Court, “that the defendants do re- 
cover against the plaintiff and the surety on his prosecu- 
tion bond the costs of this action,” does not preclude a sub- 
sequent trial judge from taxing the cost of reference 
“against either party or apportioning it among the parties 
in his discretion” under this section. Horner v. Oxford 
Water & Electric Co., 156 N. C. 494, 72 S. E. 624. 

Costs in Partition—The taxing of costs among the par- 
ties to proceedings to partition Jand is left in the discretion 
of the court, and will not be reviewed on appeal. Fortune 
y. Hunt, 152 N. C. 715, 68 S. E. 213. 

Where, in a petition for partition, defendant pleads sole 
seizin, and the trial of such issue results in a verdict for 
plaintiffs, and in judgment that the parties are tenants in 
common and appointing a commissioner to make sale, plain- 
tiff is entitled to all costs from the filing of the answer 
through the final judgment below, that is, while the case 
was pending on the civil issue docket. This does not in- 
clude costs of reference which may be taxed in the discre- 
tion of the court. Costs of the partition proceeding, ex- 
clusive of the issue of sole seizin, may be apportioned, 
Bailey v. Hayman, 222 N. C. 58, 22 S. E. (2d) 6. 

In proceedings to partition lands held in common among 
the heirs at law of the deceased, including the question of 
dower and the claim of the widow to be allowed a certain 
fee-simple interest by contract, the court is without au- 
thority to allow attorneys’ fees as a part of the costs, the 
same not being included in this section. Those cases 
wherein the employment of counsel was found necessary 
to protect the rights of infants represented by guardian in 
litigation, and other analogous cases, are not applicable 
to this case. Regan v. Regan, 186 N. C. 461, 119 S. E. 882. 

Applied in Field v. Wheeler, 120 N. C. 264, 269, 26 S. E. 812. 

Stated in Perry v. Pulley, 206 N. C. 701, 704, 175 S. E. 
89. 


§ 6-22. Petitioner to pay costs in certain cases. 
—The petitioner shall pay the costs in the follow- 
ing proceedings: 
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1. In petitions for draining or damming low- 
lands. 

2. In petitions for condemnation of water mill- 
sites when the petitioner is allowed to erect the 
mill; but when he is not allowed to erect the mill, 
the costs shall be paid by the person who is al- 
lowed to do so. 

3. In petitions for condemnation of land for 
railroads, street railways, telegraph, telephone or 
electric power or light companies, or for water 
supplies for public institutions, or for the use of 
other quasi-public or municipal corporations; un- 
less in the opinion of the superior court the de- 
fendant improperly refused the privilege, use or 
easement demanded, in which case the costs must 
be adjudged as to the court may appear equitable 
and just. 

4. When the petition is refused. (Rev., s. 1269; 
Code, ss. 1299, 1855, 20132 1893, c. 63; 1903, c. 
562; C. S. 1245.) 


§ 6-23. Defendant unreasonably defending after 
notice of no personal claim to pay costs.—In case 
of a defendant, against whom no personal claim is 
made, the plaintiff may deliver to such defendant 
with the summons, a notice subscribed by the 
plaintiff or his attorney, setting forth the general 
object of the action, a brief description of the 
property affected by it, if it affects real or per- 
sonal property, and that no personal claim is 
made against such defendant. If a defendant on 
whom such notice is served unreasonably defends 
the action, he shall pay costs to. the plaintiff. 
(Rev., s. 1270; Code, s. 216; C. S. 1246.) 


Condemnation Proceedings.—In proceedings brought by a 
railroad where it was found by the jury on appeal that the 
defendant’s benefit exceeded his damages and then found 
they were equal, it was held that the plaintiff was tax- 
able with costs up to the time of appeal. Madison County 
R: Co. vy. Gahagan, 161 N. C. 190; 76 S. EH. 696. 


§ 6-24. Suits in forma pauperis; no costs unless 
recovery.—When any person sues as a pauper, 
no officer shall require of him any fee, and he 
shall recover no costs, except in case of recovery 
by him. (Rev., s. 1265; Code, s. 212; 1895, c. 149; 
1868-9, c. 96, s. 3; C. S$. 1247.) 


Cross Reference.—As to when suits in forma pauperis may 
be permitted, see § 1-110. 

Leave to Sue.—The leave to sue as a pauper does not ex- 
tend in civil actions beyond the trial in the Superior Court. 
Speller v. Speller, 119 N. C. 356, 26 S. KE. 160. 

Costs of Witnesses.—One suing in forma pauperis is not 
entitled to recover costs of his witnesses. Draper v. Bux- 
ton, 90 N. C. 182. Nor does the section excuse the pauper 
from liability for his witnesses. Bailey v. Brown, 105 N. 
C. 127, 129, 10 S. HE. 1054. ; 

This provision, in terms, deprives all officers of costs, and 
the last clause of it is very sweeping, and manifestly em- 
braces the costs of witnesses. Compensation to witnesses 
is part of the cost of an action, as much so as any other 
statutory charges in and about the same. Hall v. Younts, 
87 N. C. 285; Booshee v. Surles, 85 N. C. 90; Draper v. 
Buxton, 90 Ni C. 182, 185. 

The Act of 1868-69, ch. 96, sec. 3, amending the section 
ameliorates the rigors of the pre-existing law in regard to 
witnesses, who are not compelled to attend for more than 
one day, if the party summoning shall, on presentation of 
the certificate of such attendance, fail to pay what may be 
then due them. Booshee v. Surles, 85 N. C. 90, 92. 


§ 6-25. Party seeking recovery on usurious con- 
tracts; no costs.—No costs shall be recovered by 
any party, whether plaintiff or defendant, who 
may endeavor to recover upon any usurious con- 
tract. (Rev., s. 1271; 1895, c. 69; C. S. 1248.) 

Cross Reference.—As to usury generally, see §§ 24-1, 24-2, 
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§ 6-26. Costs in special proceedings——The costs 
in special proceedings shall be as allowed in civil 
actions, unless otherwise specially provided. 
(Rev., s. 1272; Code, s. 541; C. S. 1249.) 

Cross Reference.—As to special proceedings generally, see 
§ 1-393 et seq. 

§ 6-27. Fees and disbursements in supplemental 
proceedings.—The court or judge may allow to 
the judgment creditor, or to any party examined 
in proceedings supplemental to execution, whether 
a party to the action or not, witnesses’ fees and 
disbursements. (Rev., s. 1273; Code, s. 499; C. 
Ce Prrc273- Coop) 1250.) 

Cress Reference.—As to examination of parties and wit- 
nesses in proceedings supplemental to execution, see § 1-356. 

§ 6-28. Costs of laying off homestead and ex- 
emption.—The costs and expenses of appraising 
and laying off the homestead or personal prop- 
erty exemptions, when the same is made under 
execution, shall be charged and included in the 
officer’s bill of fees upon such execution or other 
final process; and when made upon the petition of 
the ownrr, they shall be paid by such owner, and 
the latter costs shall be a lien on said homestead. 
(Rev.,. s. 1274; Code; s: 5102 Ci 5: 1251.) 


Cross References.—As to appraisal and laying off of home- 
stead and personal property exemptions, see §8§ 1-372, 1-378. 
As to costs in reallotment of homestead for increase in 
value, see § 6-21, subsec. 9. 

Payment of Fees as Condition.—Where the judgment debt- 
or claims his personal property from execution, the sheriff 
is justified in refusing to proceed further till such exemp- 
tions are properly set apart, and the payment of his fees 
for the purpose by the plaintiff in the action, except when 
the suit is brought in forma pauperis. Whitmore-Ligon 
Co. ve obLyatt7) New Cell722 958 Ob. os: 

Applied in Beavans vy. Goodrich, 98 N. C. 217, 220, 3 S. 
EB. 516; Long v. Walker, 105 N. C. 90, 10 S. E. 658. 

§ 6-29. Costs of reassessment of homestead.— 
If the superior court at term shall confirm the ap- 
praisal or assessment, or shall increase the ex- 
emption allowed the debtor or claimant, the levy 
shall stand only upon the excess remaining, and 
the creditor shall pay all the costs of the pro- 
ceeding in court. If the amount allowed the debtor 
or claimant is reduced, the costs of the pro- 
ceeding in court shall be paid by the debtor or 
claimant, and the levy shall cover the excess then 
remaining. (Rev., s. 1275; Code, s. 521; C. S. 
1252.) 

Cross References.—As to reassessment of homestead, see 
§ 1-381. As to costs in reallotment of homestead for in- 
crease in value, see § 6-21, subsec. 9. 

Applied in Beavans v. Goodrich, 98 N. C. 217, 220, 3 S. E. 
516. 

§ 6-30. Costs against infant plaintiff; guardian 
responsible—When costs are adjudged against 
an infant plaintiff, the guardian by whom he ap- 
peared in the action shall be responsible therefor. 
(Rev., s. 1276; Code, s. 534; C. S. 1253.) 


§ 6-31. Costs where executor, administrator, 
trustee of express trust, or person authorized by 
statute a party.—In an action prosecuted or de- 
fended by an executor, administrator, trustee of 
an express trust, or a person expressly author- 
ized by statute, costs shall be recovered as in an 
action by and against a person prosecuting or de- 
fending in his own right; but such costs shall be 
chargeable only upon or collected out of the 
estate, fund or party represented, unless the 
court directs the same to be paid by the plaintiff 
or defendant, personally, for mismanagement or 
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bad faith in such action or defense. And when 
any claim against a deceased person is referred, 
the prevailing party shall be entitled to recover 
the fees of referees and witnesses, and other nec- 
essary disbursements, to be taxed according to 
law. (Rev., s. 1277;'Code, s. 535; .C. S: 1254.) 


Cross References.—As to personal liability of personal rep- 
resentative for denial of claim, see § 28-133. As to when 
costs against representative are allowed, see § 28-115. As 
to liability of guardian for costs for defaults, see § 33-30. 
As to reference of disputed claim generally, see §§ 28-111, 
28-112. 

When Fiduciary Personally Liable. — By virtue of this 
section costs should be taxed against the estate in the 
hands of a trustee, and not against him personally, except 
when the court adjudges that the trustee has been guilty 
of mismanagement, or bad faith, in such action or defense. 
Smith v. King, 107 N. C. 273, 278, 12 S. E. 57; Sugg v. Ber- 
nard, 122 N. C, 155, 29 S. EB. 221: Lance vy. Russell, 165 N. 
C626, Sl Si bees 

The same rule is applied to actions against administrators 
and executors. State v. Roberts, 106 N. C. 662, 19 S. E. 900; 
Varner v. Johnston, 112 N. C. 570, 577, 17 S. E. 483, with the 
additional limitation prescribed by section 28-115. Whita- 
ker v. Whitaker, 138 N. C. 205, 50 S. E.° 630. See section 
28-115 and the notes thereto. 

Includes Next Friend.—While ‘“‘next friends’ may not be 
embraced in the strict letter of this section, they come 
within its purview. Smith v, Smith, 108 N. C. 365, 369, 12 
S. E. 1045, 13 S. FE. 113. And it is error to tax “‘next friends” 
who are not parties without a finding of mismanagement or 
bad faith. Hockoday v. Lawrence, 156 N. C. 319, 322, 72 
Src: 

Allowance to Trustee.—A trustee, as against those for 
whose benefit the trust is created, will be allowed to apply 
so much of the funds to the payment of costs and expenses, 
including counsel fees, as may be necessary to protect it, 
but he will not be allowed such disbursements against 
one who establishes an adverse title to the property. Chem- 
ical Company v. Johnson, 101 N. C. 223, 7 S. E. 770, 775. 

Cited in In re Hargrove, 206 N. C. 307, 313, 173 S. E. 
Bide 


§ 6-32. Costs against assignee after action 
brought.—In actions in which the cause of action 
becomes by assignment after the commencement 
of the action, or in any other manner, the prop- 
erty of a person not a party to the action, such 
person shall be liable for the costs in the same 
manner as if he were a party. (Rev., s. 1278; 
Codeé,.8.15389;) C. »S11255,) 


Absolute Assignments.—Cases have been decided in which 
it is held that the assignments contemplated by this sec- 
tion are only such as are absolute, and that such as are in- 
tended to be a collateral security only for a continuing obli- 
gation or claim are not within the purview of this act. 

Thus, it has been held that an assignee could not be sub- 
jected to the payment of the costs incurred when the trans- 
fer was, as a collateral security, of a right to damages for 
an assault on the person of the assignor then in process 
of enforcement. Wolcott v. Holcomb, 31 N. Y. 125—of judg- 
ments. Peck v. Yorks, 75 N. Y. 421—of a demand under the 
mechanics’ lien law; In the matter of the lien of R, H. 
Dowling, 52 N. Y. 658. Davis v. Higgins, 92 N. C. 203. 


Art. 4. Costs on Appeal. 


§ 6-33. Costs on appeal generally.——On an ap- 
peal from a justice of the peace to a superior 
court, or from a superior court or a judge 
thereof to the supreme court, if the appellant 
recovers judgment in the appellate court, he 
shall recover the costs of the appellate court 
and those he ought to have recovered below 
had the judgment of that court been correct, 
and aiso restitution of any costs of the court ap- 
pealed from which he has paid under the errone- 
ous judgment of such court. If in any court of 
appeal there is judgment for a new trial, or for 
a new jury, or if the judgment appealed from 1s 
not wholly reversed, but partly affirmed and 
partly disaffirmed, the costs shall be in the dis- 
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cretion of the appellate 
Code, s. 540; C. S. 1256.) 


In General.—The first part of this section manifestly re- 
fers not only to a reversal of the judgment below, but to a 
judgment in favor of the appellant on the merits and not 
merely to an order for a new trial. Ellert v. Kelly, 4 E. D. 
Smith (N. Y.), 12. The trial court cannot ordinarily tax 
the costs of an action in favor of either party unless there 
is a judgment, costs being an incident of the judgment, 
What is said by the court in Dobson v. Southern R. Co., 
133 N. C. 626, 45 S. E. 958, refers to the latter branch of 
this section. Williams v. Hughes, 139 N. C. 17, 19, 51 S. 
E. 790. 

New Trial. — Where a new trial is granted, the award- 
ing of costs is discretionary. Universal Metal Co, v. Dur- 
rime Como Na on 1205 6200, O90 Se Ey. 00: 

When the new trial is on the ground of newly discovered 
evidence, the costs of the appellate court should always 
fall upon the party obtaining the new trial, unless in 
exceptional cases and for special reasons, since the other 
party is in no laches, as is shown by its having obtained 
the judgment below. This is also a wholesome rule of 
practice, as new trials on this ground are outside of the 
regular ccurse and are only granted, in discretion, when 
justice requires a departure from the usual procedure. By 
analogy, when a continuance is asked for on the ground of 
newly discovered evidence, the statute expressly forbids it to 
be granted except upon payment of the costs of the term. 
Herndon v. North Carolina R. Co., 121 N. C. 498, 500, 28 S. 
EB. 144; Ladd v. Ladd,.121 N. C. 118, 28 S. E. 890. 

When both parties are entitled to a new trial, each will 
pay his own costs in the Supreme Court. Ladd v. Ladd, 121 
ING Cel1S. Zico oe 3890! 

The taxing of the costs on appeal, by partial new trial be- 
ing granted, is in the discretion of the court. Satterth- 
waite v. Goodyear, 137 N. C. 302, 49 S. E. 205. 

Appeal from Justice’s Court. — On an appeal from the 
court of a justice of the peace to the superior court, the 
trial in the superior court is de novo, and its costs in 
both courts are required, by this section and section 1-300, 
to be taxed against the unsuccessful party, or, as 
in this case, upon a judgment in the plaintiff’s favor for the 
difference between the amount of her demand over that al- 
lowed upon the defendant’s counterclaim set up by way of 
answer. Ritchie v. Ritchie, 192 N. C. 538, 135 S. E. 458. 

Where the subject-matter of the action is destroyed before 
the appeal is heard, the judgment below is presumed to be 
correct until reversed, and no part of the costs should be 
adjudged against the appellee. Taylor v. Vann, 127 Naw Gs 
PEA BYE Sy Ady AES 

Reversal Necessary to Tax Appellee.—Unless 
upon the merit reverses the judgment below, 
adjudge any part of the costs against the appellee. 
missioners v. Gill, 126 N. C. 86, 87, 35 S. E. 228. 

Partial Affirmance and Partial Reversal. — Where the 
judgment appealed from is partly affirmed and partly re- 
versed, in the exercise of the discretion permitted by this 
section, the costs in the Supreme Court may be divided so 
that each party pays his own costs. Smith v. Building and 
Loan Asssociation, 119 N. C. 249, 26 S. E. 41; Hawkins v. 
Cedar Works, 122 N. C. 87, 30 S. E. 13. 

Under this section, where the appellant was awarded a 
partial new trial only, as to one issue only out of several, 
the costs of the appeal are in the discretion of the court. 
Rayburn v. Casualty Co., 142 N. C. 376, 55 Simba 206: 

In Mclean v. Breece, 113 N. C. 390, 393, 18 S. E. 694, 
where the judgment was modified in the Supreme Court, the 
costs were taxed against the appellee. And where the plain- 
tiffs recovered a part judgment on their demand, by es- 
tablishing a mechanic’s lien, they were entitled to costs 
of appeal. See Hogsed v. Lumber Co., 170 N. C. 529, 87 
Senn care 

Case Remanded.—Where an appellant fails to show that 
he was prejudiced by the order appealed from, he may be 
taxed with the costs of the appeal, though the case be re- 
manded. Harrington v. Rawls, 136 N. C. 65, 48 S. E. 571. 


Modification by Superior Court.—The superior court is 
without power to modify former orders of the supreme 
court taxing costs on former appeals, as costs thus in- 
curred are no part of superior court costs, but are taxed 
by, and executions issue out of, the supreme court. Bai- 
ley v. Hayman, 222 N. C. 58, 22 S. E. (2d) 6. 

Applied in Kincaid v. Graham, 92 N. C. 154; Ebert v. 
Disher, 216 N. C. 546, 5 S. E. (2d) 716. 


court. (Rev., s. 1279; 


the court 
it cannot 
Com- 


§ 6-34. Costs of transcript on appeal taxed in 
supreme court.——When an appeal is taken from 
the superior court to the supreme court, the clerk 
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of the superior court, when he sends up the trans- 
cript, shall send therewith an itemized statement 
of the costs of making up the transcript on ap- 
peal, and the costs thereof shall be taxed as a part 
of the costs of the supreme court. (Rev., s. 1280; 
1905, c. 456; C. S. 1257.) 

Cross Reference.—As to duty of clerk to prepare tran- 
script, see § 1-284, 

Former Rule.—Prior to the enactment of this section, it 
was held that the successful party on appeal from the sup- 
erior court was entitled to recover back the costs of the 
transcript and certificate, though subsequently final judg- 
ment is rendered in the lower court against him. Dobson 
V,, SOUthern) Ree Comlod Ne @.024, 45 9: E958: 

Unnecessary Matter.—The Supreme Court has always 
held that the cost of printing unnecessary matter may be 
taxed against the party causing it to be sent up, regard- 
less of the issue of the appeal. Wilson v. Atlantic Coast Line 
R. Gas, 1429 Nevis 333. omow a 2o/se Low va Hamilton, 136° IN; 
C. 357, 48 S. E. 782; Finch v. Strickland, 130 N. C. 44, 40 
S: Ez 841: 

Especially is this so where the party has insisted on un- 
necessary matter being incorporated against the objection 
of the other party. See Roanoke R., etc., Co. v. Privette, 
179 N. C. 1, 101 S. E. 489, and cases cited. 


§ 6-35. Costs on appeal from justices of the 
peace.—1. After an appeal from the judgment of 
a justice of the peace is filed with a clerk of a 
superior court, the costs in all subsequent stages 
shall be as herein provided for actions originally 
brought to the superior court. 

2. If, on appeal from a justice of the peace, 
judgment is entered for the plaintiff, and he shall 
not recover on his appeal a greater sum than was 
recovered before the justice, besides interest ac- 
crued since the rendition of the judgment, he 
shall not recover the costs of the appeal, but shall 
be liable at the discretion of the court to pay the 
same. (Rev., ss. 1281, 1282; Code, ss. 542, 566; 
R..C., c. 31, s. 106; 1794, c. 414, s. 17; C. S. 1258.) 

Cross References.—As to advance costs on appeal, see § 


2-30. See also, § 1-299. 
Applied in Kincaid v. Graham, 92 N, C. 154. 


Art. 5. Liability of Counties in Criminal Actions. 


§ 6-36. County to pay costs in certain cases; if 
approved, audited and adjudged.—If there is no 
prosecutor in a criminal action, anc the defendant 
is acquitted, or convicted and unable to pay the 
costs, or a nolle prosequi is entered, or judgment 
arrested, the county shall pay the clerks, sheriffs, 
constables, justices and witnesses one-half their 
lawful fees; except in capital cases and in prose- 
cutions for forgery, perjury, or conspiracy, when 
they shall receive full fees. No county shall pay 
any such costs unless the same are approved, au- 
dited and adjudged against the county as provided 
in this chapter. (Rev., s. 1283; Code, ss. 733, 
G20) RewGeies 28.5) 66 he b., Cres, Ss. 123°1874-5,' c: 
247: C. S. 1259.) 

Local Modification.—Hertford: 
c. 183; Swain: 1935, c. 210. 

In General.—This section and secs. 6-59, 6-60 and 6-63, 
collated and construed together, place it in the discretion of 
the presiding judge, for reasons satisfactory to him, to re- 
fuse to direct the fees of wita-sses for the State or for an 
acquitted defendant, in whole or in part, to be paid by the 
county, and from his decision no appeal can be taken. State 
v. Hicks, 124 N. C. 829, 32 S. E. 957; State v. Ray, 122 
Ne Gy 1095; 29. S. E. -948: 

Construed with Local Law.—Where a public-local law 
permits the costs of a municipal court to be recovered from 
a county upon conviction of a criminal offense in certain 
instances, this provision will be construed in pari materia 
with this section, and the intent and meaning of the local 
law will be to permit a recovery of one-half the costs only. 
City v. Guilford County, 191 N. C. 584, 132 S. E. 558. 

Nolle Prosequi Entered.—Where a nolle prosequi is en- 


1933, c. 68; Johnston: 1939, 
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tered on an indictment for homicide as to murder in the 
first degree, the witnesses for the State subsequently at- 
tending the trial are entitled to only half fees. Coward v. 
Commissioners, 137 N. C. 299, 49 S. E. 207. 

The clerk of the court is not entitled to any fee for en- 
tering a judgment of nolle prosequi in a criminal action. 
State vy; Johnson, 1015N: C) 711, 8°S: BE. 360: 

Where on appeal to the superior court from a judgment 
of a justice of the peace, in a matter in which he had 
final jurisdiction, a nol. pros. was entered by the solicitor, 
it was error to tax the county with the costs accrued in the 
superior court. State v. Shuffler, 119 N. C. 867, 26 S. E. 


Defendant Unable to Pay Costs.—To tax a county with 
the costs in a criminal action where the defendant is con- 
victed, the trial judge must find that the defendant is 
unable to pay the costs. Coward v. Commissioners, 137 N. 
8299) B49 SB. 207% 

Subpoena of Witnesses.—For the attendance of a witness 
to be taxed as a part of the costs against the losing party 
to a civil action, or against the county in a criminal action, 
it is necessary that he should have been legally subpoenaed 
or lawfully recognized to attend. State v. Means, 175 N. 
C820, 950 Ss ha 912) 

Where Grand Jury Returns “Not a True Bill.”—A county 
cannot be taxed, under this section, with any part of the 
fees of the clerk or other officers in criminal actions if 
the grand jury returns “not a true bill.” Guilford v. Board 
of Comm’rs, 120) N. Cy 23) 27° Sebo 

Appeal without Bond.—There being no statute authoriz- 
ing it, the officers of the court are not entitled to collect 
from a county the costs accruing in the court on appeal 
in a criminal case when the defendant was allowed to appeal 
without bond and without an order allowing him to ap- 
peal in forma pauperis and is insolvent. Clerk’s Office v. 
Comm’ ts)) 121 SN 1Gi29 sey see yee OU 

Service on Public Roads.—Under this section the county 
is liable for the payment of full fees where the defendant 
is convicted and serves out a sentence on the public roads. 
State v. Saunders, 146 N. C. 597, 59 S. E. 695. 

Applied in State v. Horne, 119 N. C. 853, 855, 26 S. E. 36. 


§ 6-37. Local modification as to counties pay- 
ing costs.—In the following counties the county 
shall pay one-half the fees specifieu when “not a 
true bill” is found: Alexander, Alleghany, Ashe, 
Avery, Bertie, Brunswick, Burke, Caldwell, Cas- 
well, Catawba, Chetham, Clay, Craven, Davie, 
Duplin, Gaston, Granville, Greene, Guilford, 
Haywood, Henderson, Iredell, Jackson, John- 
ston, Jones, Lenoir, Lincoln, Macon, Madi- 
son, McDowell, Mecklenburg, Mitchell, Mont- 
gomery, Northampton, Onslow, Orange, Pamlico, 
Pender, Person, Pitt, Polk, Richmond, Robeson, 
Rowan, Rutherford, Sampson, Scotland, Stanly, 
Stokes, Surry, Swain, Transylvania, Wake, Wa- 
tauga, Wilkes, Yadkin, Yancey. Provided, that 
Haywood County shall only be liable for one-half 
fee to clerks, constables and_ sheriffs serving 
process. (Rev., s. 1283; Code, ss. 733, 739; 1907, 
CCuP 04, e Loe ec Oo n000,. 627,090 710097" CCAD Os LO Ts 
Pub Loce1ola. ce. 76, 167° Pubs Loews 19th camer 
1937 (cc. tdeowels eel doc, Cc; 3663(C/S44260)) 


In Bladen County, where in a criminal pro- 
ceeding before the grand jury a “true bill” is not 
found, the county shall pay one-half fees to 
clerks, sheriffs, officers, or constables who served 
any process in such proceeding. (1909, c. 183; C. 
S. 1260.) 

In Brunswick and Catawba counties the county 
shall not be liable for any part of the costs of jus- 
tices of the peace, when “not a true bill” is found. 
(Rev,, 8: 128351905, 90.7598" 1909, 1077" GS: 
1260.) 


In Montgomery County, in criminal cases, 
where the defendant is convicted in superior court, 
justices of the peace are entitled to ful! fees, if any 
are legally taxed in the bill of costs. (1909, c. 223; 
C. S. 1260.) 
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In New Hanover County, in a criminal action, if 
there is no prosecutor, and the defendant is con- 
victed and serves out his sentence on the public 
roads of the county, the county shall pay one-half 
fees as provided in the first sentence of this sec- 
fon. (Rev.,.s. 1288391905, ce, 511; Cop. 12000) 

In Northampton county where in criminal pro- 
ceedings before the recorder’s court, the grand 
jury, or superior court the defendant is found not 
guilty or a true bill is not found by the grand jury, 
or the defendant is found guilty and is  sen- 
tenced by the court to serve on the roads or a term 
in jail, then the said county shall pay full fees to 
the sheriff, officer, or constable who served any 
process in such proceeding. (1937, c. 43.) 

Editor’s Note.—The Acts of 1931 added the counties of 
Avery and Guilford to this section. 

Haywood County was added to the list of counties by 
Public Laws 1933, c. 366. 

Public Acts 1937, c. 43, added the last paragraph. 

§ 6-38. Liability of county when defendant ac- 
quitted in supreme court.—If, on appeal to the 
supreme court in criminal actions, the defendant 
is successful, the county from which the appeal 
was taken shall pay one-half the costs of the 
appeal and shall also pay all such sums as have 
been properly expended by the defendant for the 
transcript of the record and printing’ done under 
the rules of the court. (Rev., s. 1284; C. S. 1261.) 


§ 6-39. County where offense committed liable 
for costs.—In all cases where the county is liable 
to pay costs, that county wherein the offense is 
alleged to have been committed shall be adjudged 
to pay them. (Rev., s. 1285; 1889, c. 354; C. S, 
1262.) 


§ 6-40. Liability of counties, where trial re- 
moved from one county to another.—The costs 
taxed in any case removed from another county 
for trial shall include the fees and expenses al- 
lowed for summoning the special venire, if one is 
ordered in the case, and the per diem and mileage 
of jurors who are impaneled to try the case, to- 
gether with all other costs and expenses of the 
trial of the case, the amount of which, if not pro- 
vided for by law, to be fixed by the presiding 
judge, so as to fully relieve the county in which 
the trial is had of all costs and expenses thereof. 
All fines, forfeitures, penalties and amercements 
imposed or levied in the case shall belong to the 
county from which the case was removed and be 
paid to the treasurer of said county. When a pris- 
oner is sent from one county to another to be 
held for trial, or for any other cause or purpose, 
the county from which he is sent shall pay his 
prison expenses, unless the same is collected from 
him, on or before the first Monday in each month, 
and upon a failure to do so, it shall be the duty 
of the county to which he is sent to pay the same 
to the sheriff or jailer entitled to receive it at the 
same rate and under the same regulations as its 
own prison expenses are paid; and the county 
liable shall repay the same within thirty days 
after demand, and upon failing to do so the 
county to which the money is due shall be en- 
titled to recover in the superior court, or, if the 
amount be within its jurisdiction, the court of 
justice of the peace of its own county, the amount 
due, with ten per cent additional, together with 
eight per cent interest on the sum due; and said 
courts of said county shall have full jurisdiction 
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to hear, try and determine all actions and pro- 
ceedings that may be brought for the purpose of 
enforcing the collection of the same. When the 
county to which such prisoner has been sent has 
paid the prison expenses and has made demand 
therefor upon the county liable as above provided 
and such demand be not complied with within 
ten days, the sheriff or jailer shall at once return 
such prisoner to the county from which such pris- 
oner was sent, and deliver him to the sheriff 
or jailer thereof. (Rev., s. 1285; 1889, c. 354; 1901, 
Prde>..C.oS,11263.) 


Cross Reference.—As to requirement 
charges and fees, see § 153-181. 


that prisoner pay 


§ 6-41. Statement of costs against county to be 
filed with commissioners.—In all criminal actions 
where the county is liable in whole or in part for 
costs, it is the duty of the clerks of the courts to 
make out a statement of such costs from the 
record or docket, within thirty days after the 
hearing, trial, determination, or other disposition 
thereof, and file the same with the board of com- 
missioners of the county. (Rev., s. 1286; Code, 
Seyie; ie7a-45c. 116, s. 3; Crs. 1264.) 


§ 6-42. Expenses in conveying prisoner to an- 
other county; provision for payment. — When a 
sheriff or other officcr arrests a person under a 
capias or other legal process, which requires him 
to have the person arrested before a court or 
judge of another county, and such sheriff or 
other officer is obliged to incur expense in the 
safe delivery of such person by reason of his fail- 
ing to give bond for his appearance, or if the 
sheriff or other officer of the county to which 
the prisoner is to be carried incurs any expense 
in going for and conveying said prisoner to his 
county, then in either case the sheriff or other 
officer shall file with the court or judge issuing 
the capias or other legal process and with the 
register of dee1s an itemized and sworn account 
of such expenses, which shall be presented by the 
register to the board of commissioners at their 
next regular meeting, to be audited by them. 
Such sworn statement shall be received by the 
said board as prima facie correct. Upon such 
auditing the board of commissioners shall cause 
to be issued to such sheriff or other officer an 
order on the county treasurer for the amount so 
audited and allowed by them, and shall notify the 
court or judge of their action, to the end that the 
amount so allowed shall be taxed in the custs to 
the use of the county. (Rev., s. 1287; 1885, c. 
262; 1901, c. 64; C. S. 1265.) 


§ 6-43. Cost of investigating lynchings.—In all 
cases of investigation and trial of the crime of 
lynching, the entire cost incurred in the prosecu- 
tion, unless paid by the person or persons con- 
victed, shall be paid by the county wherein the 
crime shall have been committed. (Rev., s. 1288; 
1893, c. 461, s. 6; C. S. 1266.) 

Editor’s Note.—This section was originally a part of ch. 
461 of the Laws of 1893; other sections of this Act pertain- 
ing to lynchings will be found as sections 14-221, 14-222, 
15-98, 15-99 and 15-128. It was held in State v. Lewis, 142 
N. C. 626, 55 S. E. 600, that the Act of 1893 had lost none 
of its efficacy by splitting the same into sections and by 
placing these sections under the appropriate chapter head- 
ings of the Code. 

§ 6-44. Costs due credited on taxes due by 
payee.— Whenever a bill of costs in a criminal ac- 


COSTS—LIABILITY OF DEFENDANT 


§ 6-46 


tion is presented to any board of county commis- 
sioners in any county of the state for payment, as 
provided in this chapter and article, and the said 
bill is ordered to be paid by the said county com- 
missioners, it shall be the duty of the clerk of said 
board, before issuing any orders for payment of 
the sum set out in said bill, to ascertain whether 
any person to whom any amount is due on said 
bill of costs, is indebted to the county for taxes, 
and if said person to whom said order is payable is 
so indebted, the order shall state in its face, ““Pay- 
able only on taxes due 
and upon presentation of such order to the sheriff 
or tax collector, said sheriff or tax collector shall 
give said taxpayer credit for the sum designated 
in said order, and the said sheriff or tax collector 
shall be entitled to receive credit for said sum 
so paid in his settlement for taxes. 

It shall be unlawful for any board of county 
commissioners to pay to any person who is in- 
debted to the county for taxes any money Ppay- 
able out of the revenues of the county on account 
of costs in a criminal case, which is payable by 
the county, except as provided in paragraph one 
above. (1933, c. 245.) 

Local Modification.—Alamance: 1935, c. 319, ss. 1, 2; Cra- 


ven: 1933, c. 426; Granville: 1933, c. 426; Wilson: 1933, ¢ 
501. 


Art. 6. Liability of Defendant in Criminal Actions. 


§ 6-45. Costs against defendant convicted, con- 
fessing, or submitting.—Every person convicted 
of an offense, or confessing himself guilty, or sub- 
mitting to the court, shall pay the costs of prose- 
CUliniwaGnenwssss 1291:> Code, $:412115 RK. Cs c.ud5, 
Suetoee Crow le 7) 


Editor’s Note.—This section is cited in 5 N. C. Law Rev. 
359, in a note on “Interest in Cost.” 

In General.—The right of the officers to recover costs in 
the name of the state is a mere incidental one arising out 
of the conviction under the provisions of this section, and 
the judgment for them vests the claim in the officers to 
whom they are due. State v. Crook, 115 N, C. 760, 765, 20 
S. E. 513. The legal effect of a conviction and judgment is 
to vest the right to the ccsts in those entitled to receive 
them. The judgment, though nominally in the name of 
the state, is, in effect, in favor of those performing serv- 
ices in the case for which the fees are given as a compen- 


sation. State v. Mooney, 74 N. C. 98, 99. 
The “costs of prosecution” are those incurred in the 
conduct of the prosecution, and do not include the costs 


incurred by the defendant in the 
State v. Wallin, 89 N. C. 578. 

Where a defendant is taxed with the costs of prosecution, 
a witness, though summoned hv the defendant and exam- 
ined in his defence, has no right to have his ticket for at- 
tendance allowed in the bill 6f costs. It is a personal debt of 
the defendant, the payment of which the witness may en- 
force by suing out execution in the cause. State v. Wallin, 
89 N. C. 578. 

No Part of Punishment. — The order for the payment ot 
the costs of a criminal prosecution upon a suspension of 
judgment does not constitute any part of the punishment; the 
legal effect being only to vest the right to the costs im 
those entitled to them. State v. Crook, 115 N. C. 760, 20 
See ols. 


§ 6-46. Defendant imprisoned not discharged 
until costs paid—If the sentence be that the 
guilty person be imprisoned for a time certain, 
and that he pay the costs, there shall be added 
to it that he shall remain in prison, after the ex- 
piration of the fixed time for his imprisonment, 
until the costs shall be paid, or until he shall other- 
wise be discharged according to law. (Rev., s. 
1292: Code, s. 905; 1868-9, c. 178; C. S. 1268.) 
see §8$ 


resisting prosecution. 


Cross References.—As to imprisonment for costs, 
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153-191, 153-194 and 23-24, and State v. Morgan, 141 N. C. 
726, 53 S. E. 142. As to when prosecutor may be impris- 
oned for failure to pay costs, see §§ 6-50 and 6-64. 

Costs Not Part of Punishment.—The taxing the cost in 
a criminal action is not a part of the punishment for the 
offense committed. State v. Smith, 196 N. C. 438, 146 S. 
Beaos 


§ 6-47. Judgment confessed; bond given to 
secure fine and costs.—In cases where a court, 
mayor, or a justice of the peace permits a defend- 
ant convicted of any criminal offense to give bond 
or confess judgment, with sureties to secure the 
fine and costs which may be imposed, the ac- 
ceptance of such security shall be upon the condi- 
tion that it shall not operate as a discharge of the 
original judgment against the defendant nor as a 
discharge of his person from the custody of the 
law until the fine and costs are paid. (Rev., s. 
1293; Code, s. 749; 1885, c. 364; 1879, c. 264; C. 


S. 1269.) 
Cross Reference.—As to bonds generally, see § 153-177. 
In General. — The power of the courts to suspend judg- 


ment in criminal cases should only be upheld when sanc- 
tioned by usage, and where the consent of the defendant 
was expressly given or would be implied from the fact that 
the order was made in the defendant’s presence without 
his objection, and that its evident purpose was to save the 
defendant from a more grievous penalty permitted or re- 
quired by law. State v. Hilton, 151 N. C. 687, 65 S. E. 1011. 

Cited in State v. Smith, 196 N. C. 438, 439, 146 S. E. 73. 

§ 6-48. Arrest for nonpayment of fine and costs. 
—In default of payment of such fine and costs, it 
is the duty of the court at any subsequent term 
thereof, on motion of the solicitor of the state, 
to order a capias to issue to the end that such de- 
fendant may be again arrested and held for the 
fine and costs until discharged according to law; 
and a justice of the peace or mayor may at any 
subsequent time arrest the defendant and hold him 
for the fine and costs until discharged according to 
law. (Rev., s. 1294; Code, s. 750; 1885, c. 364; 
1879, c.. 264; C. 5:,1270.) 

Cited in State v. Smith, 196 N. C. 438, 146 S. E. 73. 


Art. 7. Liability of Prosecutor for Costs. 


§ 6-49. Prosecutor liable for costs in certain 
cases; court determines prosecutor.—In all crimi- 
nal actions, if the defendant is acquitted, nolle 
prosequi entered, judgment against him arrested, 
or if the defendant is discharged from arrest for 
want of probable cause, the costs, including the 
fees of all witnesses summoned for the accused, 
whom the judge, court or justice of the peace be- 
fore whom the trial took place shall certify 
to have been proper for the defense, shall be paid 
by the prosecutor, whether marked on the bill or 
warrant or not, whenever the judge, court or jus- 
tice is of opinion that there was not reasonable 
ground for the prosecution, or that it was not re- 
quired by the public interest. And every judge, 
court or justice is hereby fully authorized to de- 
termine who the prosecutor is at any stage of a 
criminal proceeding, whether before or after the 
bill of indictment has been found, or the defendant 
acquitted: Provided, that no person shall be made 
a prosecutor after the finding of the bill, unless 
he shall have been notified to show cause why he 
should not be made the prosecutor of record, 
(Rev., s. 1295;' Code, s.°787; 1889, c. 34:, RivG; 'c. 
S5i0s.6 873 17995c. 45so 19s 18005 -c.°558; 1868-9) c. 
277- 1874-5, c. 151; 1879, c. 49; C. S. 1271.) 


Cross Reference.—See also, §§ 6-50, 6-64 and 6-52, 
General Consideration. — This section was intended to 
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enlarge the power of the courts over the question of costs 
im criminal actions. State v. Norwood, 84 N. C. 794. Its 
enactment was within the power of the Legislature. State 
v. Cannady, 78 N. C. 539. 

Certifying Witnesses as Proper for Defense. — Where the 
court below taxed the costs of an unsuccessful prosecution 
against the prosecutor without finding that the defendant’s 
witnesses were proper for the defense, as required by this 
section, judgment will be allowed to stand if the court be- 
low will make and certify the requisite finding that the said 
witnesses were proper for the defense. State v. Jones, 117 
Nz C2768, 23S. -. 247: 

In State v. Owens, 87 N. C. 565, it was stated that the 
section includes such witnesses for the defense as are certi- 
fied by the counsel to have been proper for the defense, and 
the Supreme Court approved that judgment. But this was 
mot the point in the appeal, and was only incidentally pre- 
sented. See also State v. Massey, 104 N. C. 877, 880, 10 S. E. 
608. In State v. Roberts, 106 N. C. 662, 10 S. E. 900, which 
was also a judgment taxing the prosecutor with the costs, 
the judge did not find and certify that the prosecution was 
frivolous, malicious or was not for the public good. The 
Supreme Court held that this judgment was erroneous, and 
that the statute only allowed a party to be taxed as prose- 
cutor with the costs upon the findings of these facts. State 
V., Jones; .117 N35 C1 7685773, 0238S. BaZa: 

See remarks of Mr. Justice Ashe upon the Act of 1875, 
ch. 247, and the substitution of the words ‘“‘opinion” for ‘‘cer- 
tify’? and “or” for “and,” by the Act of 1879, in State v. 
Norwood, 84 N. C. 794. 

Where Magistrate Has Final Jurisdiction. — As to causes 
of which a magistrate has final jurisdiction, when no ap- 
peal is taken from that court, it would seem, by virture of 
section 6-52, that the prosecutor could only have been taxed 
with costs when the prosecution is adjudged frivolous or 
malicious, while this section extended to justices’ as well 
as other courts, the power to tax the prosecutor with costs 
also in cases where there was no reasonable ground for the 
prosecution, or it was not required by public interest. 
Whatever difficulty there might have been in reconciling 
these apparently conflicting provisions of the Code is prac- 
tically removed by ch. 34, Laws of 1889, which purports to 
amend this section, but which, also, being later in time, 
must modify sec. 6-52 where it conflicts with it. This 
Statute of 1889 applies to justices’, as well as other courts, 
and provides that the prosecutor shall be taxed with the 
costs if the defendant is discharged from arrest for want 
of probable cause. The opinion in Merrimon vy. Commis- 
sioners, 106 N. C. 369, 11 S. E. 267, must be modified by 
adding to the instances in which the prosecutor in a case 
before a magistrate can be taxed with the costs, that of the 
defendant being discharged for want of probable cause, 
though it is still only when the prosecution is adjudged 
frivolous or malicious that any court is empowered to im- 
prison the prosecutor for non-payment of costs. State v. 
Carlton, 107 N. C. 956, 958, 12 S. E. 44. 

“Not Required for Public Interests.”—A finding by the 
trial judge that a prosecution of a criminal action “‘was not 
for the public interest” is equivalent to a finding that it 
‘‘was not required by the public interest.’”” State v. Baker, 
Id N. Ca8i2> 19 Sa) be 44, 

Marking Prosecutor. — Under the Code of 1854 it was 
held that the person 1o be taxed must be marked on the 
bill as prosecutor (see State v. Lupton, 63 N. C. 483; State 
v. Darr, 63 N. C. 516) and that the court had no right to 
erder him to be marked as such without his consent. See 
State v. Crosset, 81 N. C. 579, 582. But note the language 
of the section as it now reads, viz., “‘whether marked on 
the bill or warrant or not.” 

Notice. — It is necessary for the trial court, in order to 
adjudge the prosecution of a criminal action to be frivol- 
ous and malicious and tax the costs against the prosecutors 
who have employed attorneys to assist the solicitor, to give 
the prosecutors notice of such action and hear the matter 
according to the “law of the land.’’ State v. Collins, 169 N. 
C. 323, 84 S. E. 1049. 

The object of notice is only to give the party a day in 
court, and it matters not hcw he gets the notice, if he ap- 
pears and defends under it. This may be done on motion 
of the defendant’s counsel or by the court of its own mo- 
tion. State v. Hughes, 83 N. C. 665; State v. Hamilton, 106 
N. C. 660, 10 S. E. 854. The court should find the facts, 
and when this is done the findings are not reviewable in 
this court. Id. State v. Roberts, 106 N. C. 662, 10 S. E. 900, 
and State v. Owens, 87 N. C. 565; State v. Jones, 117 N. 
C..7685.772,5 23. Snares 

A notice to mark one as prosecutor under this section 
need not be writing. Where it was announced in open 
court, upon the calling and continuance of a state case, 
that a motion would be made at the next term to mark a 
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witness as prosecutor (all the witnesses being present), and 
on the argument of the motion it was announced that all 
the parties were present, it was held to be sufficient evidence 
that such notice was given, and warranted the court in 
ordering the witness to be marked as prosecutor. State v. 
Norwood, 84 N. C. 794. 

Insolvent Prosecutor—County Liable. — When a judge 
below orders an insolvent prosecutor to pay costs, and he 
fails or is unable to pay, the county in which the offense 
was committed becomes liable to pay the same. Pegram 
v. Commissioners, 75 N. C. 120. 

Conclusiveness of Finding. — A judgment that a prose- 
cution is frivolous and not required by the public interest, 
and that the prosecutor pay the costs, is conclusive and not 
appealable. State v. Hamilton, 106 N. C. 660, 10 S. E. 854. 

The finding by the judge below that a criminal prosecu- 
tion was frivolous and malicious is conclusive, and will 
support a judgment that the prosecutor pay costs, or in de- 
fault thereof be imprisoned. State v. Lance, 109 Ne ee 7893 
14°S. E110. 

But where the trial judge has dismissed a criminal action 
as being frivolous and malicious, and taxed the prosecu- 
tors with costs, and it appears from his findings of record 
‘that he has done so without any proper consideration of 
their affidavits in support of their position, and relevant to 
the issue, so as to deprive them of the benefits of the due 
process of law, his order will be set aside on appeal, leav- 
ing the matter open for proper adjudication. State v. Col- 
lins, 169 N. C. 323, 84 S. E. 1049. 

In this latter case it is said: ‘In the dis; osition made of 
this appeal we do not intend to impair or qualify our former 
decisions on the subject, notably State v. Hamilton, 106 N.C. 
660, 10 S. E. 854, and State v. Roberts, 106 N. C. 662, 
10 S. E. 900, to the effect that, on a hearing of this charac- 
ter, the findings of fact by the trial judge are conclusive. 
In the disposition of these and like motions there must, 
necessarily be some tribunal having the power to deter- 
mine the ultimate facts on which the rights of the parties 
depend, and we think the cases which refer this power to 
the trial judge, who is present and has opportunity to per- 
sonally observe and note the circumstinces and attendant 
conditions, are grounded in good reason; but, on the facts 
as they appear from his honor’s findings, and we think it 
not improper to say that he has spread them on the record 
with commendable candor, we are of opinion that these 
men, as heretofore stated, have had no proper hearing, 
within the meaning of the constitutional provision, and that 
the judgment against them must be set aside.’’ 

Applied in State v. Baker, 114 Ne Can G12) 19 Sn Eyl 40 
State v. Darr, 63 N. C. 516. 


§ 6-50. Imprisonment of prosecutor for non- 
payment of costs, if prosecution frivolous. — 
Every such prosecutor may be adjudged not only 
to pay the costs, but he shall also be imprisoned 
for the nonpayment thereof, when the judge, 
court, or justice of the peace before whom the 
case was tried shall adjudge that the prosecution 
was frivolous or malicious. (Rev., s. 1297; Code, 
s. 738; R. C.,.c. 35, s. 37; 1800, c. 558; 1879, c. 49; 
TSS ieee 10% CeS- 1272.) 

Constitutionality. — This section is held constitutional. 
State v. Cannady, 78 N. C. 539; State v. Hamilton, 106 N. 
C. 660, 661, 10 S. E. 354. 

Costs of prosecution against a prosecutor (upon acquit- 
tal of the accused or nolle prosequi entered), or against 
the accused upon a verdict of guilty, or a fine imposed, does 
not constitute a debt within the meaning of Article one, 
section sixteen, of the Constitution, and hence the defendant 
may be imprisoned for nonpayment of the same. See notes 
of this case under section 6-45. State v. Wallin, 89 N. C. 


578. 


Where Bill Ignored. — No power is conferred by this 


section to tax a prosecutor with costs when the bill is ig- 
nored. State v. Horton, 89 N. C. 581; State v. Cockerham, 
23 N. C. 381; State v. Gates, 107 N.C) 832, 833, 12'S... 319: 


Art. 8. Fees of Witnesses. 


§ 6-51. Not entitled to fees in advance.— Wit- 
nesses are not entitled to receive their fees in ad- 
vance; but no witness in a civil action or special 
proceeding, unless summoned on behalf of the 
state or a municipal corporation, shall be com- 
pelled to attend more than one day, if the party 
by or for whom he was summoned shall, after 
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one day’s attendance, on request and presenta- 
tion of a certificate, fail or refuse to pay what 
then may be due for traveling to the place of ex- 
amination and for the number of days of attend- 
ance. (Rev., s. 1298; Code, s. 1368; 1868-9, c. 279, 
subch. 11, s. 8; C. S. 1273:) 

Cross Reference—As to attendance of witnesses, see § 
8-63. 


§ 6-52. Fees and mileage of witnesses.—The 
fees of witnesses, whether attending at a term of 
court or before the clerk, or a referee, or commis- 
sioner, or arbitrator, shall be such amount per 
day as the board of commissioners of the respec- 
tive counties may fix, to be not less than one dol- 
lar per day and not more than three dollars per 
day, except in the counties of Union, Nash, Bruns- 
wick, Randolph, Haywood, Polk, Surry, Swain, 
Alleghany, Anson, Graham, Ashe, Dare, Alexan- 
der, Cleveland, Clay, Transylvania, Harnett, 
Stanly, Mitchell, Burke, Franklin, Greene, John- 
ston, and Henderson, in which counties the fees 
shall be one dollar per day. They shall also re- 
ceive mileage, to be fixed by the county commis- 
sioners of their respective counties, at a rate not 
to exceed five cents per mile for every mile nec- 
essarily traveled from their respective homes in 
going to and returning from the place of examina- 
tion by the ordinary route, and ferriage and toll 
paid in going and returning. If attending out of 
their counties, they shall receive one dollar per 
day and five cents per mile going and returning 
by the ordinary route, and toll and ferriage ex- 
penses: Provided, that witnesses before courts of 
justices of the peace shall receive fifty cents per 
day in civil cases, and in criminal actions of which 
justices of the peace have final jurisdiction, wit- 
nesses attending the courts of the justices of the 
peace, under subpoena, shall receive fifty cents 
per day, and in hearings before coroners witnesses 
shall receive fifty cents per day and no mileage; 
but the party cast shall not pay for more than two 
witnesses subpoenaed to prove any one material 
fact, and no prosecutor or complainant shall pay 
any costs, unless the justice shall find that the 
prosecution was malicious and frivolous: Provided 
further, that experts, when compelled to attend 
and testify, shall be allowed such compensation 
and mileage as the court may in its discretion or- 
der. Witnesses attending before the utilities com- 
mission shall receive two dollars per day and five 
cents per mile traveled by the nearest practicable 
route: Provided further, that any sheriff, deputy 
sheriff, chief of police, police, patrolman, state 
highway patrolman, and/or any other law enforce- 
ment officer who receives a salary or compensa- 
tion for his services from any source or sources 
other than the collection of fees, shall prove no 
attendance, and shall receive no fee as a witness 
for attending at any superior or inferior criminal 
court sitting within the territorial boundaries in 
which such officer has authority to make an ar- 
rest: Provided, further, that in all criminal cases 
tried in the state where the crime charged is of 
the grade of a felony, all witnesses who have been 
held in jail incommunicado pending the trial of 
such case shall be paid witness fees for each such 
day which such witness is so held in jail, in addi- 
tion to the witness fees provided by law in crim- 
inal actions. (Rev., s. 2803; Code, ss. 2860, 3756; 
1891, c. 147; 1905, cc. 279, 522; P. L. 1911, c. 402; 
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Local Modification.—Alamance: 1935, c. 264; Beaufort: 1931, 
ec. 54; Cleveland, Henderson, McDowell, Polk, Rutherford: 
1933, c. 495; Craven: 1935, c. 209; Duplin: 1935, c. 247; For- 
syth: 1935, c. 333; Franklin: C. S. 3893; 1935, c. 93; Guilford: 
1935, cc. 93, 185; Iredell: 1937 c. 240; New Hanover: 1935, c. 
237; Pitt, Richmond, Rowan, Wayne: 1935, c. 93. 

Cross References.—As to liability of prosecutor for costs 
in certain cases, see $ 6-49. As to appearance of witnesses 
before the Utilities Commission, see §§ 62-13, 62-16. As to 
attendance of witnesses in courts of justices of the peace, 
see §§ 7-144, 7-145. 

Editor’s Note.—The 1941 amendment added the last pro- 
viso to this section. 

In General.—The inanner of summoning witnesses, 
their compensation is entirely regulated by statute. 
& Co, vv. Herren, 101 N; (Ci 516, 8 Sly Bes220, 

Procf of Attendance.— W/-tnesses should swear to their 


1933, 


and 
Stern 


attendance at each term, and the ticket should state the 
number of days’ attendance at each term. ‘Thompson v. 
Hodges, 10 N. C. 318. 

Same—State’s Witnesses upon Acquittal. — Costs and 


charges of State’s witnesses upon acquittal of a defendant 
rwere ordered to be paid by the county; and in an action 
-against the Commissioners to recover the amount of tickets 
“issued to such witnesses: It was held, (1) that ch. 105, § 
-33, Bat. Rev. makes the tickets presumptive evidence of the 
facts set forth therein—attendance, miles traveled, etc.; (2) 
this evidence, together with the order of the court, imposes 
a duty upon defendants to provide for their payment. 
Deaver v. Commissioners, 80 N. C. 116. Section 6-53 now 
provides that ‘‘the certificate of the clerk shall be sufficient 
evidence of the debt.’—Editor’s Note. 

A witness in a criminal action has no claim upon the 
county until the liability of the county for the costs is passed 
sipon by the court. Young v. Commissioners, 76 N. C. 316. 


‘Liability of County for Deefendant’s Witnesses. — The 
liability of the county for defendant’s witnesses is restricted 
to the same cases in which the county is responsible for 
half fees to officers, except that the county is not liable to 
defendant’s witnesses where he is convicted and unable to 
pay. An appeal in the matter of costs lies in cases of this 
kind. State v. Horne, 119 N. C. 853, 26 S. E. 36; Guilford 
v. Commissioners, 120 N. C. 23, 28, 27 S. E. 94. See § 6-59 
and notes thereto. 

Witnesses for the losing party receive no pay unless said 
party be solvent. State v. Wheeler, 141 N. C. 773, 777, 53 
Pop. Bb)ss 

But this does not abridge the right of all the witnesses 
to recover compensation against the party summoning them. 
State v. Massey, 104 N. C. 877, 881, 10 S. E. 608. 

A witness can always prove his attendance against the 
party who subpoenas him. Gitton v. Lumber Co., 135 N. 
ao 540584779; E1609. 

When Grand Jury Witnesses Entitled to Compensation.— 
‘Witnesses are entitled to compensation where a bill is pre- 
pared and sent to the grand jury with the names of those 
summoned indorsed thereon as sworn and sent. Lewis v. 
Commissioners, 74 N. C. 194. 

Witnesses to Testify Generally before Grand Jury.—There 
is no provision of law for the payment of witnesses sum- 
moned to appear and testify generally before the grand 
jury ‘in certain matters then and there to be inquired of.” 
Lewis v. Commissioners, 74 N. C. 194. 

When Court Rules Witness Incompetent.—Where a wit- 
ness was ruled by the court to be incompetent, and such 
ruling was not appealed from, or reversed, it was held that 
his fees could not be taxed against the adverse party, 
whether the ruling out of the witness was erroneous or not. 
Keith v. Goodwin, 51 N. C. 398. 


May Not Withdraw Witness Ticket and Sue Thereon.— 
A witness is not at liberty after final judgment to withdraw 
his “‘witness ticket’? and sue upon it. His fees for attend- 
ance should be taxed and collected with the other costs 
against the party adjudged to pay the same, if he be sol- 
vent; and if not, then the prevailing party who summoned 
and required his testimony is responsible therefor, Belden 
v. Snead, 8 N. C. 243. 

Court’s Power to Fix Fees for Expert Witnesses.—The 
court has now the statutory authority to fix the fees of ex- 
pert witnesses, and its action is res judicata as to the 
amount, leaving open the question of the legality of the tax- 
ing of the fee on a motion to retax. Chadwick v. Life Ins. 
Gory 458 N91 Cn(380;0744Ss Bagitss 

The amount to be paid an expert witness testifying at a 
hearing before a commissioner of the industrial commis- 
sion in proceedings before him under the Workmen’s 


CH. 6. COSTS—FEES OF WITNESSES 


§ 6-53 


Compensation Act is a question to be determined in the 
discretion of the court and the witness may not require 
that it be fixed in advance before testifying as to a ma- 
terial matter involved in the inquiry. In re Hayes, 200 
Nigga tooes, H. 791. 

The court has discretionary authority under this section, 
to allow expert witnesses compensation and mileage, and 
plaintiff's remedy upon being so taxed is to move to retax 
the costs rather than to except under § 6-54. Connor v. 
Hayworth, 206 N. C.2721, 175 (S.s 140: 


§ 6-53. Witness to prove attendance; action 
for fees.—Every person summoned, who shall at- 
tend as a witness in any suit, shall, before the 
clerk of the court, or before the referee or officer 
taking the testimony, ascertain by his own oath 
or affirmation the sum due for traveling to and 
from court, attendance and ferriage, which shall 
be certified by the clerk; and on failure of the 
party, at whose instance such witness was sum- 
moned (witnesses for the state and municipal 
corporations excepted), to pay the same previous 
to the departure of the witness from court, such 
witness may at any time sue for and recover the 
same from the party summoning him; and the 
certificate of the clerk shall be sufficient evidence 
of the debt. Where recovery may be had before 
a justice of the peace on a witness ticket, the 
justice shall deface it by writing the word judg- 
ment, and deliver the same to the person of whem 
it is recovered. (Rev., s. 1299; Code, s. 1369; R. 
C., Ce Blip See TOS ul C0 tg Crt ono me COM meen, Ob eC EAL 
1868-9, c. 279, subch. 11, ss. 2, 4; C. S. 1274.) 


Cross Reference.—As 

ally, see §§ 8-59, 8-60. 
In General.—Payment of witnesses by the sovereign is 
neither given by common law nor is it an inherent right. 
It is granted at the discretion of the court in the cases, and 
only within the limits authorized by statute. State v. 
Massey, 104 N. C. 877, 879, 10 S. E. 608. 

Need Not Show Assignment of Witness Tickets.—The 
party to an action summoning witnesses to testify in his 
behalf is liable for their witness fees which may be re- 
covered in an action against him, and when it appears of 
record entry of the judgment by the clerk of the Superior 
Court that these fees have been taxed against the party 
recovering the judgment, and paid by him, he is entitled 
to recover them against the losing party to the action 
without showing that the witnesses had transferred or as- 
signed their tickets to him. McClure y. Fulbright, 196 
NeGe 4505 146S5 E745 

Witnesses Not Sworn or Tendered—Where a trial 
had and the witnesses are not sworn or tendered, their 
costs cannot be taxed against the party cost. Loftis v. 
Raxter, 66 N. C. 340. But where the defendant’s witnesses 
are present and are not sworn or tendered because the plain- 
tiff takes a nonsuit, the costs of such witnesses are properly 
taxable against the plaintiff. Henderson v. Williams, 120 
Ne Cocos e/a Saeiy ou: 

There is no provision in our law authorizing the taxa- 
tion as costs, of the fees for attendance and mileage of wit- 
nesses who have not been summoned, nor of witnesses who 
have been summoned but who are nonresidents of the State. 
Stern, ‘vi blerren, 01 NN. C.516,, oo Ba gels 

Witnesses Subpoenaed but Not Examined.— When a 
cause has been tried, only those witnesses of the success- 
ful party who have been sworn and either examined or 
tendered to the opposite party can be taxed against the 
other. Hobbs v. Atlantic, etc., R. Co., 151 N. C. 134, 136, 
65. S.:B. 755; Chadwick v. Life Ins. Co., 158 N. C. 380, 381; 
74.5% EB. 115, 

It has always been the recognized practice that, inas- 
much as only two witnesses of the successful party to prove 
any single fact can be taxed against the losing party, the 
purport of the evidence of the witnesses so sought to be 
taxed shall be demonstrated by examination on the trial, or 
at least that the losing party may have an opportunity to 
ascertain the materiality of the evidence of such witnesses 
and prevent being taxed with an excessive number upon 
any single point by such witnesses being sworn and ten- 
dered to the opposite party for examination. Porter v. 
Durham, 79 N. C. 596. It is true that in Loftis v. Raxter, 
66 N. C. 340, it is said that the witnesses must be ‘“‘sworn 
or tendered,” but this is an inadvertent expression for 
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“sworn and examined or tendered’ i. e., witnesses sub- 
poenaed by the successful party cannot be taxed against 
the losing party unless sworn and examined by the success- 
ful party, or sworn and tendered to the losing party to be 
examined, that their materiality may be shown. Otherwise, 
a successful party may oppress the losing party by sub- 
poenaing and swearing any number of witnesses and having 
their attendance taxed, while examining only the few neces- 
sary to gain the action. Merely swearing the witnesses 
would be no assurance of this materiality. They must be 
examined or tendered to the opposite party to be ex- 
amined, should he so choose, and if examined by the 
opposite party they are to be examined as the witnesses 
of the party summoning such witnesses, and under the 
rules of cross-examination pertaining to the examination 
of an adversary’s witnesses. Sitton v. Lumber Company, 
135 N. C. 54¢, 541, 47 S. B. 609. 

Effect of Nonsuit.—The costs of the defendant’s wit- 
nesses who are present when the case is brought for trial, 
but are not sworn, because the plaintiff takes a nonsuit, 
are properly taxed against the latter. Henderson v. Wil- 
liams, 120 N. C. 339, 27 S. E. 30, citing Loftis v. Raxter, 
66 N. C. 340, cited in Sitton v. Lumber Company, 135 N. C. 
540, 541, 47 S. E. 609. 

A pauper is not excused from liability for his witnesses. 
Bailey v. Brown, 105 N. C. 127, 129, 10 S. EB. 1054. 

Witnesses Summoned by Both Parties. — A witness 
summoned by each party to 1 suit is entitled to compen- 
sation from each. Peace v. Person, 5 N. C. 188. 


§ 6-54. Witness tickets to be filed; only two 
witnesses for single fact—At the court where 
the cause is finally determined the party recover- 
ing judgment shall file in the clerk’s office the 
witness tickets; the amount whereof shall be 
taxed in the bill of costs, to be levied and recov- 
ered for the benefit of said party. The party cast 
shall not be obliged to pay for more than two 
witnesses to prove a single fact. (Rev., s. 1300; 
Code, s. 1370; R. C., c. 31, s. 74; 1783, c. 189, s. 3; 
1796, c. 458, s. 2; CoS 1275,) 


Local Modification—Anson, Buncombe, Columbus, Forsyth, 
Gaston, Richmond, Robeson, Rutherford, Surry: C. S. 1276. 

Editor’s Note. — “Service as a witness,’ as stated by 
Justice Clark, (then Chief Justice) in State v. Wheeler, 141 
NC0773. 777 aati teey 2508;nncise the exaction of a public duty, 
like service upon a jury, grand jury, coroners inquest, 
special venire, military service, and the like, which men 
are required to render either wholly without compensation 
or (usually) with inadequate pay, as the sovereign may 
require. Originally none of these received any pay what- 
ever (State v. Massey, 104 N. C. 877, 878, 10 S. E. 608), the 
duration of military service only having a time limit. And 
to this day witnesses, above two to each material fact, re- 
ceive no pay.” 

See also annotations under § 6-53. 

Where the issue submitted is a complex one, involving 
the investigation of a multiplicity of single facts material to 
be ascertained, to establish each such fact two witnesses 
are allowable under this section. Ex parte Beckwith, 124 
Ne Cells 3205.9 Es 393: 

Four Witnesses Summoned—Two Called by Each Party.— 
Where there was only one issue in the case, and plaintiff 
summoned four witnesses, but called only two of them, and 
the defendant summoned the witness who did not attend, 
the defendant was nevertheless liable for the costs of the 
two witnesses not sworn, as the court could not say that they 
had not been summoned to contradict testimony expected 
from the defendant’s witness. Hayle v. Cowan, 2 Nw Cane. 

Against Parties Summoning Witnesses.—While not more 
than two witnesses, summoned by the successful party to 
prove a single fact, can be taxed against the losing party 
under this section, this does rot abridge the right of all the 
witnesses to recover compensation against the party sum- 
moning them. State v. Massey, 104 N. C. 877, 881, 10S. E. 
608. 

This section does not apply to expert witnesses, the court 
being allowed under § 6-52 to exercise its discretion with 
reference to compensation for same. Connor v. Hayworth, 
206 N.C. 721, 72401755... 140. 

Applied in Cureton v. Garrison, 111 N. C. 271, 16 S. E. 
338. 


§ 6-55. Fees of witnesses before jury of view, 
commissioner, etc—Witnesses summoned to ap- 
pear at any survey, or before any jury of view, or 
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before any commissioner, arbitrator, referee, or 
other person authorized to require their attend- 
ance, shall be entitled to the same fees as for 
similar attendance at the court of the county, 
and may prove, by their own oath, their attend- 
ance, mileage, and ferriage before such person, 
who is hereby authorized to administer the oath; 
and when they shall attend on any commission 
issuing from without the state, they may recover 
the fees for attendance against the party sum- 
moning them, or his agent or attorney directing 
them to be summoned; and when they shall attend 
under a commission or authority from any court 
in this state, the fees for attendance shall be 
proved as aforesaid, and be certified to the proper 
court and taxed among the costs of the cause, as 
if the witness had attended the court; but never- 
theless, such fees may be immediately recovered 
against the party summoning. (Rev., s. 1301; 
Code, s. 1365; R. C., c. 31, s. 67; 1805, c. 685; 1848, 
©. 66: 1850, :0.189, $3.35, oa) 


§ 6-56. Fees of witnesses before grand jury.— 
No witness shall receive pay for attendance in a 
criminal case before a grand jury, unless such 
witness has been summoned by direction in writ- 
ing of the foreman of the grand jury, or of the 
solicitor prosecuting, addressed to the clerk of 
the court, commanding him to summon such wit- 
ness, stating the name of the parties against 
whom his testimony may be needed, or unless he 
has been bound or recognized by some justice of 
the peace to appear before the grand jury. (Rev., 
s. 1302: Code,'s. 743; 1879; c. 2645 Gagoqel ense) 

Local Modification.—Martin, Moore, Wayne: C. $. 1279, 

Cross Reference.—As to witnesses before grand jury, see 
§§ 15-138, 15-139. 

Permission to Summon. — Grand jurors have no right to 
summon witnesses to appear before them except by the 
permission of their foreman or the solicitor as prescribed 
by this section. State v. Wilcox, 104 Neo 84750 0S. 
453. 

Endorsement of Names. — Witnesses are entitled to 
compensation where a bill is prepared and sent to the 
grand jury with the names of those summoned endorsed 


thereon as sworn and sent. Lewis v. Board of Comm’rs, 74 
N. C. 194. 


§ 6-57. Pay of state’s witnesses——All witnesses 
summoned or recognized in behalf of the state 
shall be allowed the same pay for their daily at- 
tendance, ferriage and mileage as is allowed to 
witnesses attending in civil suits; and such fees 
for attendance shall be paid by the defendant 
only upon conviction, confession or submission; 
and if the defendant is acquitted on any charge 
of an inferior nature, or a nolle prosequi be 
entered thereto, the court shall order the prose- 
cution to pay the cost, if such prosecution 
appears to have been frivolous or malicious; but 
if the court is of opinion that such prose- 
cution was neither frivolous nor malicious, and 
a greater number of witnesses have been sum- 
moned than were, in the opinion of the court, 
necessary to support the charge, the court may, 
nevertheless, order the prosecutor to pay the at- 
tendance of such unnecessary witnesses, if it ap- 
pear that they were summoned at his special re- 
quest. (Rev., s. 1296; Code,.s. 1304;:*.,.6., 6.85, 
s. 37; 1800, c. 558, s. 1; 1879, c. 49; 1879, c. 92, s. 
3; 1881, c. 176; C. S. 1280.) 


An appeal lies from the judgment of a justice of the peace 
in a criminal action taxing the prosecutor with cost. State 
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v. Morgan, 120 N. C. 563, 21 S. E. 634, cited in Harris v. 
Singletary, 193 N. C. 583, 588, 137 S. E. 724. 


§ 6-58. County to pay state’s witnesses in cer- 
tain cases.—Witnesses summoned or recognized 
on behalf of the state to attend on any criminal 
prosecution in the superior or criminal courts 
where the defendant is insolvent, or by law is not 
bound to pay the same, and the court does not 
order them to be paid by the prosecutor, shall be 
paid by the county in which the prosecution was 
commenced. And in all cases wherein witnesses 
may be summoned or recognized to attend any 
such court to give evidence on behalf of the 
state, and the defendant is discharged, and in 
cases where the defendant breaks jail and is not 
afterwards retaken, the court shall order the wit- 
nesses to be paid. (Rev., s. 1289; Code, s. 740; R. 
C., ¢. 28, s. 9: 1804, C 665; 1819) ca100s*91994, c. 
1253; C. S. 1281.) 


Local Modification.—Durham, Wilkes: 
CS) 128271929 862010259 1931 cools 

Editor’s Note.—See annotations under § 6-36. For history 
of pay of State’s witnesses, see State v. Massey, 104 N. C. 
B77, 10 S. E. 608. 

Service out of State. — The service of a subpoena on a 
witness beyond the borders of the state in a criminal action 
is not «alid; and where the trial judge has allowed a 
necessary nonresident witness to prove his ticket against 
the county with mileage to the state line, there is no au- 
thority for him to allow the witness to trove for services 
rendered by him outside of the state when service has 
been attempted there. State v. Means, 175 N. C. 820, 95 
Saban ole: 


§ 6-58. County to pay defendant’s witnesses 
in certain cases—When the defendant is ac- 
quitted, a nolle prosequi entered, or judgment 
against him arrested, and it is made to appear to 
the court, by certificate of counsel or otherwise, 
that said defendant had witnesses, duly sub- 
poenaed, bound or recognized, in attendance, and 
that they were necessary for his defense, it is the 
duty of the court, unless the prosecutor is ad- 
judged to pay the costs, to make and file an order 
in the cause directing that said witnesses be paid 
by the county in such manner and to such extent 
as is authorized by law for the payment of state’s 
witnesses in like cases. (Rev., s. 1290; Code, s. 
747; 1879, c. 264; 1881, c. 312; C. S. 1283.) 


Cross Reference.—See also §§ 6-36 and 6-64. 

In General. — This section shows the legislative intent 
to restrict payment by the county of the defendant’s wit- 
nesses to the cases specified, and their number and 
amount of compensation. State v. Massey, 104 N. C. 877, 
880, 10 S. E. 608. 

In this case the court below held that there is no stat- 
ute authorizing the court to tax defendant’s witnesses 
against the county when the “bill is quashed.’ If this is a 
casus omissus the remedy can only be found in a legislative 
enactment. It would seem, however, intentional for the 
Statute of 1799 (Code, sec. 737, now G. S. -§ 6-49), 
authorizing the court to ta~ prosecutors with costs, does 
not extend to cases in whic: the bill is quashed. In Office 
v. Gray, 4 N. C. 307, the court gives the reason that the 
bill can only be quashed if the offense be not indictable, or 
is not set forth with legal precision, and the court could 
not, therefore, find that the prosecution was frivolous or 
malicious. It seems, from the similarity of language used 
In sec. 6-49 and this section, that the intention was to allow 
the defendant’s witnesses to be taxed against the county only 
in the cases in which they could be taxed against a prose- 
cutor. As to the state’s witnesses, the language is broader, 
and provides for their payment in all cases in which “the 
defendant is discharged’? (this section), subject, of course, 
to the restrictions above cited. 

The liability of the county for the defendant’s witnesses 
is restricted to the same cases in which the county is re- 
sponsible for half fees to officers, except that the county 
is not liable to the defendant’s witnesses where he is con- 
victed and unable to pay. An appeal in the matter of 


C. S. 1282; Wake: 


COSTS—FEES OF WITNESSES 


§ 6-63 


costs lies in cases of this kind. State vy. Horne, 119 N., 
C. 853, 26 S. E. 36; Guilford v. Comm’rs, 120 N. C. 23, 28, 
27 S. E. 94. 

§ 6-60. Fees of state witnesses; two only in 
misdemeanors; one fee for day’s attendance. — 
No person shall receive pay as a witness for the 
state on the trial of any criminal action unless 
such person was summoned by the clerk under 
the direction of the solicitor prosecuting in the 
court in which the action originated, or in which it 
shall be tried if removed; and no solicitor shall di- 
rect that more than two witnesses shall be sum- 
moned for the state in any prosecution for a mis- 
demeanor, nor shall any county or defendant in 
any such prosecution be liable for or taxed with the 
fees of more than two witnesses, unless the 
court, upon satisfactory reasons appearing, other- 
wise directs. And no witness summoned in a 
criminal action or proceeding shall be paid by the 
county for attendance in more than one case for 
any one day; nor shall the county be required to 
pay any such witness if his attendance shall be 
taxed in more than one case on the same day. 
(Rev., s. 1303; Code, s. 744; 1871-2, c. 186; 1879, 
c. 264; C. S. 1284.) 


§ 6-61. On appeal from justice only two wit- 
nesses bound over.—When the defendant ap- 
peals from the judgment of the justice of the 
peace, in any criminal action, it is the duty of 
such justice of the peace to select and bind over 
on behalf of the state not more than two wit- 
nesses, and neither the county nor the defendant 
shall be liable for the fees of more than two wit- 
nesses on such appeal, unless additional witnesses 
are summoned by order of the appellate court as 
provided in the preceding section. (Rev., s. 
1304; Code, s. 745; 1879, c..264:.C. S. 1285.) 


Where on appeal to the superior court from a judgment 
of a justice of the peace, in a matter in which he had final 
jurisdiction, a nol. pros. was entered by the solicitor, it 
was error to tax the county with the costs accrued in the 
superior court. State v. Shuffler, 119 N. C. 867, 26 S. E. 
94. 

§ 6-62. Solicitor to announce discharge of state’s 
witnesses.—It is the duty of all solicitors prose- 
cuting in the several courts, as each criminal 
prosecution is disposed of by trial, removal, con- 
tinuance or otherwise, to call, in open court, and 
announce the discharge of witnesses for the state, 
either finally or otherwise as the disposition of the 
case may require, and thereupon the clerk of the 
superior court shall enter such announcement of 
discharge, with the names of the witnesses dis- 
charged, in his minutes. (Rev., s. 1305; Code, s. 
7462 1879. cx264> 188, se ode) 19350 Cue osm. ao: 
1286.) 

Cross Reference.—As to discharge of witnesses generally, 
see § 8-63. 

Editor’s Note.—The amendment of 1935 omitted the pro- 
vision as to the form of the certificate. It also requires 
that the discharge shall be in open court. The requirement 
for entry on the minutes is new. 

§ 6-63. Witnesses not paid without certificate; 
court’s discretion.—No county, prosecutor or de- 
fendant shall be liable to pay any witness, nor 
shall his fees be embraced in the bill of costs te 
be made up as hereinbefore provided, unless his 
name is certified to the clerk by the solicitor, or 
included in the order of the court. And the judge 
or justice may, in his discretion, for satisfactory 
catise appearing, direct that the witnesses, or any 
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of them, shall receive no pay, or only a portion of 
the compensation authorized by law. The court, 
at any time within one year after judgment, may 
order that any witness may be paid who for any 
good: reason satisfactory to the court failed to 
have his fees included in the original bill of costs. 
(Rev., s. 1306; Code, ss. 733, 748; 1879, c. 264; 
Lasiic, 212): C) S.-1287.) 


The discretion conferrcd upon the court, in this section, 
in respect to regulating, or refusin’ to allow any compen- 
sation to the witnesses therein named, is not reviewable, 
State v. Massey, 104 N. C. 877, 10 S. E. 608. 

It is within the discretion of the trial Court (under § 
733 of the Code of 1883) to refuse to make an order for the 
payment by the county of the fees of witnesses for a de- 
fendant acquitted of a criminal charge, where no prosecutor 
is marked, and the exercise of such discretion is not re- 
viewable. State v. Ray, 122 N. C. 1095, 29 S. EK. 948. 

Appeal.—In an appeal from defendant’s motion to retax the 
costs in a criminal action it should appear on the record 
that the provisions of this and § 6-60 were complied with 
and when it does not so appear the case will be remanded. 
State v. Kirby, 201 N. C. 789, 161 S. E. 483. 


Art. 9. Criminal Costs before Justices, Mayors, 
County or Recorders’ Courts. 


§ 6-64. Liability for criminal costs before jus- 
tice, mayor, county or recorder’s court.—The 
party convicted in a criminal action or proceeding, 
within the jurisdiction of a justice of the peace, 
before any justice, mayor, county or recorder’s 
court, shall always be adjudged to pay the costs, 
and if the party charged be acquitted, the com- 
plainant shall be adjudged to pay the costs, and 
may be imprisoned for the nonpayment thereof, if 
the justice, mayor, county or recorder’s court shall 
adjudge that the prosecution was frivolous or 
malicious. But in no action or proceeding in 
which a justice of the peace has final jurisdiction, 


Chapter 7. 


SUBCHAPTER I. SUPREME COURT. 
Arte 


Number of justices. 

Election and term of office. 

Salaries of supreme court justices. 

Oath of office. 

Name of court; where records to be kept. 
Quorum. 

Terms of court. 


Organization and Terms. 


Art. 2. Jurisdiction. 


7-8 Original jurisdiction. 

7-9. Procedure to enforce claims against the 
state. 

0. Appellate jurisdiction. 

1. Power to render judgment and issue execu- 
tion. 


7-12. No judgment on interlocutory order; opin- 
ion certified. 

7-13. Power of amendment and to require further 
testimony. 

7-14, Proof of exhibits. 

7-15. Opinions and judgments to be in writing. 

7-16. Certificates to superior courts; execution 
for costs; penalty. 

7-17. Appeals dismissed. 

7-18. Petition to rehear; execution restrained. 


commenced or tried in a court of a justice of the 
peace, mayor, county or recorder’s court shall 
the county be liable to pay any costs: any de- 
fendants or prosecuting witness shall have the 
right of appeal to the superior court. (Rev., 1307; 
Code, s. 895; 1868-9, c. 178; 1879, c. 92, s. 3; 1881, 
c. 176; 19381, c. 252; C. S. 1288.) 


Local Modification.—Jackson: 1933, c. 225; Martin: 1935, c. 
20; Swain: 1935, c. 84. 

Cross References.—As to liability of prosecutor for costs, 
see § 6-49. As to liability of county for costs, see § 6-36. 
As to appeals, see §§ 15-177, 15-180. 

Editor’s Note.—The Act of 1931 repealed the former 
section and enacted this section in lieu thereof. The for- 
mer section applied only to proceedings before a justice. 

For general discussion of costs in criminal actions be- 
fore a justice of the peace, see Merrimon v. Henderson 
County Com’rs, 106 N. C. 369, 11 S. E. 267; State v. Carl- 
ton, 107 N. GC. 956; 12,:S.8 044. 

Where the justice of the peace has testified on the ‘rial 
to recover damages for a false arrest that he considered 
the criminal action “frivolous and malicious,’’ and had taxed 
the defendant (prosecutor) yith cost, the erroneous ad- 
mission of this evidence is cured by the defendant’s admis- 
sion that he had paid the cost thus taxed him. Marris v. 
Singlet y, 193 N. C. 583, 137 S. EH. 724. 

Taxation of Prosecutor in Justices Court.—See annota- 
tions under § 6-49. 

Cited in 5 N. C. Law Rev. 359, in a note on “Interest in 
Costs.” ‘ 


§ 6-65. Imprisonment of defendant for non- 
payment of fine and costs.—lf the justice sen- 
tences the party found by him to be guilty to pay 
a fine and costs, and the same are not immediately 
paid, the justice shall commit the guilty person to 
the county jail until the same are paid, or until he 
is otherwise discharged according to law. (Rev., 
s. 1308; Code, s. 904; 1868-9, c. 178, subchap. 4, s. 
15; GC. S; 1289.) 


Cross Reference.—See also § 6-46 and note thereto. 


Courts. 
Sec. 
7-19. Records to be made. 
7-20. Power to make rules of court. 
7-21. Supreme court to prescribe rules; rules to 
conform to law. 
Art. 3. Officers of Court. 
7-22. The court may appoint acting attorney-gen- 
eral. 
7- Reporter. 
- Supreme court reporter; salary; offices. 
- Clerk. 


Clerk of supreme court; salary; fees. 
Clerk’s bond and oath of office. 
Clerk to report money on hand. 
Marshal; librarian. 


Art. 4. Supreme Court Library. 


7-30. Location. 

7-31. Trustees; powers; duties. 

7-32. Library hours; night use. 

7-33. Appropriation. 
Art. 5. Supreme Court Reports. 

7-34. Supreme court reports; contract for print- 
ing. 

7-35. Supreme court reports; number printed. 
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Art. 6. Salaries of Supreme Court Employees. 


Sec, 


7-36. 
7-37. 
7-38. 
7-39, 


Governor and council to fix certain salaries. 

Limit of salary; certificate and payment. 

Proceedings and reports. 

Employment of additional assistants; com- 
pensation. 


SUBCHAPTER II. SUPERIOR COURTS: 
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Art. 7. Organization. 


Number of judges and solicitors. 
Election and term of office of judges. 
Salaries of superior court judges. 
Election and term of office of solicitors. 
Solicitors; general compensation. 
Appropriation for expenses of solicitor. 
Residence and rotation of judges. 

Oath of office. 

Vacancies filled. 

When judge may discharge solicitor. 
Emergency judges; duties; compensation. 
Salaries of resigned or retired justices of 


supreme court and judges of superior 
courts. 
Jurisdiction and powers of emergency 
judges. 


Orders returnable to another judge; notice. 

Governor to make appointment of four spe- 
cial judges. 

Time for appointment. 

Further appointments. 

Extent of authority. 

Jurisdiction as of regular judges. 

Salary, expenses; terms; practice of law. 

Powers after commission expires. 

Effect on sections 7-50 and 7-51. 

Disposition of motions where judge dis- 
qualified. 


Art. 8. Jurisdiction. 


Original jurisdiction. 

Concurrent jurisdiction. 

Jurisdiction in vacation or at term. 

Appellate jurisdiction. 

Transfer of cases pending in abolished in- 
ferior court. 


9. Judicial and Solicitorial Districts and 
Terms of Court. 


Number of districts. 

Eastern and western judicial divisions. 

Terms of court. 

Governor to assign judges to hold terms of 
court when regular judges are not avail- 
able. 


. Governor authorized to cancel terms of 


court; judges available for assignment 
elsewhere. 

. Cancellation not to affect subsequent 
terms. 


Civil cases at criminal terms. 

No criminal business at civil terms. 

Rotation of judges. 

Exchange of courts. 

Court adjourned by sheriff when judge not 
present. 


Art. 10. Special Terms of Court. 


Governor may designate judge. 
Governor may order special terms. 


Compensation of judge. 

Notice of special terms. 

Certificate of attendance. 

Grand juries at special terms. 
Jurisdiction. 

Attendance and process at special terms. 
Subpoenas returnable. 


Art. 11. Special Regulations. 


Reading the minutes. 

Officer attending juries sworn. 

Quakers may wear hats in court. 

Court reporters. 

Official court reporter for second judicial 
district. 

Official court reporter for fifth judicial dis- 
trict. 

Official court reporter for sixth judicial dis- 
trict. 


SUBCHAPTER III. COMMISSION FOR IM- 


PROVEMENT OF LAWS. 


Art. 12. Commission for Improvement of Laws. 


7-93. 
-94. 
-95, 
-96. 
-97. 
7-98. 
4-99. 


Pe co 


~l 


7-100. 


Commission established. 

Members of commission. 

Terms of office. 

Chairman and executive secretary. 

Vacancy appointments. 

Meetings of commission. 

Report and recommendations to general as- 
sembly. 

Compensation. 


SUBCHAPTER IV. DOMESTIC RELA- 


TIONS COURTS. 


Art. 13. In Counties with a City of at Least 


7-101. 
7-102. 


7-103. 
7-104. 


7-105. 
7-106. 
7-107. 


7-108. 


7-109. 


7-110. 
7-111, 


Twenty-Five Thousand Inhabitants. 


Established by county or city or both. 

Vote on establishment of court; any other 
city in county with required population 
may have such court. 

Jurisdiction. . 

Election of judge and term of office; va- 
cancy appointments; judge to select clerk; 
Juvenile Court officers may be declared 
officers of new Court. 

Co-operation of all peace officers. 

Procedure, practice and punishments. 

Right of appeal to Superior Court; trial de 
novo. 

Offenses before Court to be petty misde- 
meanors; demand for jury trial; appear- 
ance bonds. 

Pending cases in Juvenile Court transferred 
to new Court. 

Cases transferred from Superior Court. 

Discontinuance of Court. 


SUBCHAPTER, V. JUSTIGES OF THE 


7-112. 


7-113. 
7-114. 
7-115. 
7-116. 
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PEACE. 
Art. 14. Election and Qualification. 


Constitution, article seven, abrogated; ex- 
ceptions. 

Election and number of justices. 

Oath of office; vacancies filled. 

Governor may appoint justices. 

Forfeiture of office. 


7-134. 
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CHAPTER 7. 


. Resignation. 

. Removal and disqualification for crime. 

9. Justice may hold other office. 

. Validation of official acts of certain justices 


of the peace. 


Art. 15. Jurisdiction. 


. Jurisdiction in actions on contract. 
. Jurisdiction in actions not on contract. 
. Action dismissed for want of jurisdiction; 


remitter. 


. Title to real estate in controversy as a de- 


tense. 


. Title to real estate in controversy, action 


dismissed. 


. Another action in Superior Court. 

. Justice may act anywhere in county. 

. Punishment for contempt in certain cases. 
. Jurisdiction in criminal actions. 


Art. 16. Dockets. 


. Justice shall keep docket. 
. Entries to be made. 

. Dockets filed with clerk. 
. Dockets, 


papers, and books delivered to 


successor. 


Art. 17. Fees. 


Fees of justices of the peace. 


Art. 18. Process. 


. Action begun by summons. 

. Issuance and contents of summons. 

. Service and return of summons. 

. Process issued to another county. 

. Civil process in inferior courts. 

. Endorsement of process to another county. 
. Certificate of clerk on process for another 


county. 
against defendant in another 


county. 


. Service on foreign corporation. 

. Attendance of witnesses. 

. Subpoena issued to another county. 

. Subpoena duces tecum in case against rail- 


road. 


Art. 19. Pleading and Practice. 


. Removal of case. 
. Removal in case of death or incapacity. 
. Rules of practice. 


Art. 20. Jury Trial. 


. Parties entitled to a jury trial. 

. Jury trial waived. 

. Number constituting the jury. 

. Jury list furnished. 

. Names kept in jury box. 

. Fees deposited for jury trial. 

. Jury drawn and trial postponed. 

. Summoning the jury. 

. Selection of jury. 

. Challenges. 

._ Names returned to the jury box. 

. Names of jurors serving. 

. Tales jurors summoned. 

. No juror to serve out of township. 
. Additional deposit for jury fees on adjourn- 


ment. 
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7-184. 


SUBCHAPTER VI. 


7-210. 
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Jury sworn and impaneled; verdict; judg- 
ment. 


Art. 21. Judgment and Execution. 


. Justice’s judgment docketed; lien and exe- 


cution. 


. Effect of judgment on appeal. 
. Entries made by clerk when judgment is 


rendered. 


judgment removed to another 


county. 


. Issue and return of execution. 
. Levy and lien of execution. 

. Stay of execution. 

. Security on stay of execution. 


Stay of execution on appeal. 


. Nature of undertaking. 
. Execution stayed upon order given. 


Art. 22. Appeal. 


. No new trial; either party may appeal. 

. Appeal does not stay execution. 

. Manner of taking appeal. 

. No written notice of appeal in open court. 
. Justice’s return on appeal. 

. Defective return amended. 

. Restitution ordered upon reversal of judg- 


ment. 


Art. 23. FEorms. 


Forms to be used in justice’s court. 


RECORDERS’ COURTS. 
Art. 24. Municipal Recorders’ Courts. 


. In what cities and towns established; court 


of record. 


. Recorder’s election and qualification; term 


of office and salary. 


. Time and place of holding court. 

. No subsequent change of judgment. 

. Procedure in the court. 

. Criminal jurisdiction. 

. Jurisdiction to recover penalties. 

. Disposition of cases when jurisdiction not 


final. 


. Disposition of cases when jurisdiction final. 
. Sentences to be imposed. 

. Appeal to superior court. 

. Costs paid to the municipality. 

. Seal of court. 

. Issuance and service of process. 


. Vice recorder; election and duties. 

. Clerk of court; election and duties; re- 
moval; fees. 

. Clerk to keep records. 

. Clerk to issue process. 

. Prosecuting attorney; duties and salary. 

. Jury trial, as in justice’s court. 

. Continuances, recognizances, and _ tran- 


scripts. 


. Officers’ fees: fines and penalties paid. 

. County to pay for offenders’ work on roads. 
. Prosecutor may be taxed with costs. 

. Justice of the peace to bind defendants to 


recorder’s court; procedure thereon. 
Transfer of certain cases to  recorder’s 
court. 


CHAPTER 7. COURTS 


Sec. Sec. 
7-211. Jurisdiction of justice of the peace after 7-254. Enforcement of judgments. 
three months delay. 7-255. Costs in civil actions. 
7-212. How municipal recorders’ courts may be 
abolisient Art. 29. Elections to Establish Recorders’ Courts. 
7-213. Extension of jurisdiction. ; 7-256. Election required. 
7-214. Meeting of town and county authorities; 7257, Municipal recorder’s court. 
election. 7-258. Notice of election. 
7-215. Police powers. 7-259. New registration may be ordered. 
"916. Resolution for extension filed with each 7-260. Manner of holding election. 
board as records. 7-261. Another election after two years. 
7-217. Jurisdiction not to extend to other munici- 7-262. Municipal courts with jurisdiction over the 
palities. entire county. 
7-263. Expense of elections paid. 
Art. 25. County Recorders’ Courts. 7-264. Certain districts and counties not included. 
7-218. Established by county commissioners. 
7-219. Recorder’s election, qualification, and term SUBCHAPTER VII. GENERAL COUNTY 
of office. COURTS: 
7-220. Time and place for holding court. J wey 
7-221. No Se neeenieet change of vademene Art. 30. Establishment, Organization and 
7-222. Criminal jurisdiction. Jurisdiction. 
7-223. Jurisdiction and powers as in municipal 7-265. Establishment authorized; official entitle- 
court. ment; jurisdiction. 
7-224. Removal of cases from justices’ courts. 7-266. Creation by board of commissioners with- 
7-225. Defendants bound by justice to recorder’s out election. 
court. : : 7-267. Abolishing the court. 
7-226. Notice to accused cf transfer; trial; obliga- 7-968. Transfer of criminal cases. 
tion of bond. 7-269. Transfer of civil cases. 
7-227. Trials upon warrants; by whom warrants 7979 Costs. 
issued. 7-271. Judge; election, term of office, vacancy in 
7-228. Jury trial as in municipal court. office, qualification, salary, office. 
het Fe ee fines eee costs paid. W570 @ermerok conch 
7- . Appeals to superior court. 7 : : : : 
7-231. Clerk of superior court ex officio clerk of Ce ree ae Rae oeestde edt Shei MIO 
county recorder’s court. 7-274. Superior court clerk as clerk ex officio; sal- 


7-232. Deputy clerk may be appointed. 


: ary, bond, etc. 
7-233. Compensation of clerk when no deputy ap- = 


pomneee 7-275. Sheriff; duties; additional allowance. 
1 h of off 7-276. Fees of clerk and sheriff. 
7-234. Deputy clerk to take oath of oliice. 7-277. Separate records to be kept by clerk; 
7-235. Prosecuting attorney may be elected. blanks, books and stationery 
7-236. Fees for issuing and serving process. 7-278. Geivvinal jurisdiction, extent. y 
7-237. Costs and fees taxed as in municipal court. » 979 Civil jurisdiction se Se 
7-238, Fees taxed when county officer on salary; 7-280. Election ecquirement ae 
recorders court fund. 7-281. Resolution by county commissioners; time 
7-239. Courts may be discontinued after two fopeeiscHan kpaliot: 
ears. . Hn cael, 
MA 7-282. Notice of election; publication. 
Art. 26. Municipal-County Courts. 7-283. Law governing elections; election officers; 
; : registration. 
7-240. Established for entire county. 7-284. Count and return of votes; canvass of re- 
7-241. Election of recorder. turns; effect; expense. 
7-242, Mayor’s jurisdiction continued, when. 7-285. Application of article. 
Art. 27. Provisions Applicable to All Art. 31. Practice and Procedure. 
Recorders’ Courts. i 
2 peat 4 7-286. Procedure; issuance and return of process. 
7-243. Appeals from justices of the peace. , 7-287. Trial by jury; waiver; deposit for jury fee. 
7-244, Offenders may be sentenced to city chain- 798g. Continuance if jury demanded; drawing of 
ean : jury; list. 
7-245. Recorders’ courts substituted for other spe- 7_9g9 ‘Talesmen; challenges. 
cial courts. 7-290. Process; authentication; service; return. 
Se wala 7-291. Pleadings; time for filing. 
Art. 28. Civil Jurisdiction of Recorders’ Courts. 7-292. Criminal appeals to superior court; cases 


7-246. Civil jurisdiction may be conferred. bound over to superior court. 

7-247. Extent of jurisdiction. 7-293. Amendments in pleadings and warrants. 
7-248. Procedure in civil actions. 7-294. Jury trials, conduct of. 

7-249. Trial by jury in civil actions. 7-295. Appeals to superior court in civil actions; 
7-250. Jurors drawn and summoned. time; record; judgment; appeal to su- 
7-251. Talesmen and challenges. preme court. 

7-252. Jury as in superior court. 7-296. Enforcement of judgments; stay of execu- 
7-253. Appeals to superior court. tion, etc. 
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Art. 32. District County Courts. 


. May be established in two or more contig- 


uous counties in same judicial district; ju- 
risdiction. 


. Judge of court; election; term of office; 


oath of office and salary. 


. Present county courts may be changed to 


district courts. 


. When court to be held. 
. Prosecuting attorneys. 


Clerks; duties and compensation. 


. Sheriffs; duties and compensation. 
. Jurisdiction. 

. Procedure to establish. 

. Practice and procedure. 

. Abolishing the court. 


SUBCHAPTER VIII. CIVIL COUNTY 


COURTS: 


Art. 33. With Jurisdiction Not to Exceed $3000. 


7-308. 
7-309. 
7-310. 
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-311. 
2, Witnesses; how summoned. 

. Appeals. 

. How actions commenced. 

. Judgments. 

. Process of the court. 

. Removal of cause before justice. 

. Rules of practice. 

. Bonds for costs; duties of clerk. 

a Costs. 

. Appointment and compensation of judge; 


Establishment. 

Jurisdiction. 

Juries in such court; drawing jury; chal- 
lenges. 

Terms; docket. 


substitute; vacancies. 


2, Compensation of clerk; vacancy; files, 


books, stationery, etc. 


. Stenographer; fees. 
. Procedure. 
. Records. 


To be court of record. 


. Pending cases. 

. First session. 

. Discontinuance of court. 

. Existing laws not repealed. 

_ Article not applicable to certain counties. 


Art. 34. With Jurisdiction Not to Exceed $5000. 
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. Establishment. 
. Qualification, election, and term of judge; 


office. 


. Substitute judge. 

. Terms of court; calendar. 

mC lets iecount: 

. Sheriff. 

. Record; blanks, forms, books, stationery. 
. Juries. 

. Jury list; summons. 

. Talesmen. 

. Procedure, process, pleadings, etc. 

. Appeals. 

. Jurisdiction. 

. Stenographer; fees. 

. Disqualification of judge. 

. Pending cases, transfer. 

. Abolishing court. 

. Existing laws not repealed. 
. Article inapplicable to certain counties. 


Art. 35. With Jurisdiction Not to Exceed $1500. 

Sec. 

7-351. Establishment. 

7-352. Qualification of judge. 

7-353. Appointment of judge; vacancies; substi- 
tute judge. 


7-354. Oath of judge. 

7-355. Salary of judge. 

7-356. Disqualification of judge. 

7-357. Clerk of court. 

7-358. Oath of clerks. 

7-359. Appointment and removal of deputies. 
7-360. Oath and power of deputies. 

7-361. Sheriff. 

7-362. Stenographer. 

7-363. Jury trial. 

7-364. Waiver of jury trial; jurisdiction concurrent 


with superior court. 


7-365. Waiver of jury trial; jurisdiction, concur- 
rent with justice of peace. 
7-366. Jury trial in cases instituted in superior 


court or before magistrate. 

7-367. Jury of six; demand and deposit for jury of 
twelve. 

7-368. Judge may impanel jury on own motion. 

7-369. Drawing juries; summons of jurors; pay of 
jurors. 

7-370. Talesmen. 

%-371. When court opens; terms of court. 

7-372. Jurisdiction. 

7-373. Appeals from justice of the peace. 

7-374. Removal of cause before justice of peace. 

7-375. Pending cases, transfer. 

7-376. Records; blanks, forms, books, stationery. 

%-377. Processes; pleadings; procedure, etc. 

7-378. Appeal to superior court; time for perfect- 
ing appeal; record on appeal; briefs; 
judgments; appeal to supreme court. 

7-379. Stay of execution; enforcement of judg- 
ments, etc. 

7-380. Court seal. 

7-381. Costs and fees. 

7-382. Abolishing court. 

7-383. Existing laws not repealed. 


SUBCHAPTER IX. COUNTY CRIMINAL 
COURTS. 


Art. 36. County Criminal Courts. 


7-384. Counties authorized to establish county 
criminal courts. 

7-385. Established by resolution of county com- 
missioners. 

7-386. Court may be abolished by resolution. 

7-387. Transfer of cases from docket of Superior 
Court. 

7-388. Appointment of judge; associate judge. 

7-389. Appointment of prosecuting attorney. 

7-390. Clerk of court; term of office; fees; bond; 
sheriff. 

7-391. Oath of judge; prosecuting attorney. 

7-392. Court seal. 

7-393. Jurisdiction; appeal; judgment docket. 

7-394. Jury trials. 

7-395. Process. 

7-396. Duties of judge; bond on appeal or on be- 
ing bound over. 

7-397. When prosecuting attorney’s fee taxed in 

bill of costs. 
7-398. Complete record to be kept by clerk; 
7-399, Warrants returnable to court. 


§ 7-1 CH: 7%... COURTS—SUPREME, COURT § 7-5 
Sec. Sec. 
7-400. Service fees to officers except where they 7-422. Continuance of trial upon demand for jury; 
are on salary. drawing and summoning of jury; com- 
7-401. Regular and special terms; place of ses- pensation of jurors. 
sions. 7-423. Jury trials in criminal actions. 
7-402. Judge and prosecuting attorney may prac- 7-424. Talesmen may serve as jurors. 
tice law in other courts. 7-425. Sessions of court. 
7-403. Other County Court Acts not affected. 7-426. Civil jurisdiction of court. 
7-404. Certain counties excepted from provisions 7-427. Procedure for hearing of appeals from 
of article. courts of justices of the peace. 
7-428. Transfer of cases from superior court. 
SUBCHAPTER X. SPECIAT,.COUNTS 7-429. Separate records, equipment, etc., furnished 


COURTS. 
Art. 37. Special County Courts. 


Establishment upon 
commissioners. 

Qualifications of judge and solicitor. 

Appointment of judge. 

Appointment of prosecuting attorney and 
clerk. 

Appointment of acting attorney or judge in 
absence of regular official. 

Compensation of judge and solicitor. 

Oaths of judge and solicitor. 

Appointment of temporary judge, etc. 

Duties and liabilities of clerk. 

Oath of office of clerk. 

Attendance upon court by sheriff or depu- 
ties. 

Appointment of court stenographer. 

Right of jury trial in civil actions. 

Jury trial where no written pleadings are 
filed. 

Jury trial where written pleadings are filed. 

Jury trial where cases appealed or removed. 

Number of jurors; deposit on demand for 
jury trial. 


7-405. resolution of county 
7-406. 
7-407. 
7-408. 


7-409. 


7-410. 
7-411, 
7-412. 
7-413. 
7-414. 
7-415. 


7-416. 
7-417. 
7-418. 


7-419, 
7-420. 
7-421. 


SUBCHAPLIER I SUPREME’ COURT: 
Art. 1. Organization and Terms. 


§ 7-1. Number of justices——The supreme court 
of North Carolina shall consist of a chief justice 
and six associate justices, to be chosen in the man- 
ner now prescribed by law. (Rev., s. 1532; Const., 
ATT ae Ocal OS (6:6) 16, Sarde Ch wuldtOoe) 

Editor’s Note.—The 1937 amendment increased the associate 
justices from four to six in pursuance of authority of the 
constitutional amendment proposed by Public Laws 1935, c. 
444, s. 1, and adopted at the general election of November, 
1936. 

Historical.—‘“‘When first established, the court was com- 
posed of three justices, appointed by the general as- 
sembly to hold office during good behavior; and the justices 
themselves appointed one of their number as chief justice. 
By the Constitution of 1868 the number was increased to 
five, a chief justice and four associate justices, to be elected 
by popular vote, and to hold office for eight years and 
until their successors are qualified. By an amendment in 
1875 the number was reduced to three, and in 1887 it was 
again increased to five, as the court is now constituted.” 5 


N: GC... Revi. 

§ 7-2. Election and term of office.—The jus- 
tices of the supreme court shall be elected by the 
qualified voters of the state, as is provided for the 
election of members of the general assembly. 
They shall hold their offices for eight years. 
(Const., Art. 4, s. 21; C. S. 1404.) 


§ 7-3. Salaries of supreme court justices—— Each 
justice of the supreme court shall be paid an an- 
nual salary of seven thousand five hundred dol- 


by commissioners. 

. Procedure in civil actions. 

. Orders to stay execution; judgments. 

, peal on count 

. Costs and fees. 

. Reopening of cases and modification 
judgments. 

. Criminal jurisdiction. 

3. Judges vested with jurisdiction of munici- 
pal recorders. 

. Removal of cases from courts of justices of 
peace. 

. Criminal cases bound over by justices of 
the peace. 

. Notice to accused person and surety in 
cases transferred from superior court. 

0. Issuance of warrant in criminal causes. 

1. Punishment upon conviction. 

. Appeals to superior court. 

. Fees for issuance and service of warrants. 

. Costs and fees as county funds. 

. Abolition of court by resolution of commis- 
sioners. 

. Counties exempt. 

. Construction of article. 


of 


lars, and in lieu of and in commutation for ex- 
penses incident to attendance upon the court an 
amount equal to that allowed to each judge of 
the superior court, payable in equal monthly in- 
stallments, as a part of his compensation. (Rey., 
s. 2764; Code, s. 3733; 1891, c. 193; 1903, c. 805; 
1905, c. 208; 1907, cc. 841, 988; 1909, c. 486; 1911, 
CG. 8251915 cute 19TO Meo 1921 Cue ass cs lOS5. 
GC, 214;°1927,7¢.169, s21> 1939.c, 2527 Casoessan 


Cross Reference.—For the amount allowed superior court 
judges for expenses, see § 7-42. 

Editor’s Note.—The amendments changed the amount of 
salary and allowance for expenses. 

Justices’ Salaries Not Subject to Taxation.—See notes to 
Const. Art. IV, § 18. 


§ 7-4. Oath of office——The justices, before 
they act as such, shall, before the governor or 
some judicial officer, take and subscribe the oaths 
appointed for the qualification of public officers, 
and also an oath of office, which shall be certified 
by the officer taking the same and delivered to 
the secretary of state, to be safely kept. (Rev., 
$0 15828) Codey. Goo -titemc c.033,. 5.0. ela teme 
963; C. S..1405.) 

Cross References.—As to forms of oath, see §$ 11-6, 
11-11. As to penalty for failure, see § 128-5. As to 
stitutional requirement and form, see Const., Art. VI, § 7. 

§ 7-5. Name of court; where records to be 
kept.—The court bears the name and style of The 
Supreme Court of North Carolina, and is a court 
of record; and the papers and records belonging 


ne. 
con- 
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to the clerk’s office thereof shall be constantly 
kept within the city of Raleigh. CRev.5 S586; 
Code, s,cbbtee hay: C. 30, .S2 232 Ri 8. ..0433r8.°25 
1884, c. 660; 1805, c. 674; 1818, c. 962; 1828, c. 13; 
C. S. 1406.) 


A Court of Record.—‘“The Supreme Court is a court of 
record, and the clerk who is appointed by the court for a 
term of eight years, is required to keep the records of the 
court in his office in Raleigh.” See 5 N. C. I. Rev. 5. 

Derived from Constitution.—The Supreme Court is es- 
tablished by, and derives its jurisdiction from, the consti- 
tution, and its judicial powers and jurisdiction so prescribed, 
as well as its methods of procedure, are not subject to leg- 
islative control. Rencher v. Anderson, 93 N. C. 105. 


§ 7-6. Quorum.—Four justices shall constitute 
a quorum for the transaction of the business of the 
court. (Rev., s. 1534; Code, s. 956; 1889, c. 230; 
1927, ¢. 16, s. 25 C. S$. 1407-7 

Editor’s Note.—Prior to the 1937 amendment three justices 
constituted a quorum. 

The court means the three (now seven) judges sitting to- 
gether, consulting and advising one with the other, upon 
the question before them for judicial decision. State v. Lane, 
26 N. C. 434, 435. Upon the death of one, the remaining 
judges have power and authority to hold court. Id. 


§ 7-7. Terms of court.—There shall be held 
at the seat of government of the state in each 
year two terms of the supreme court, commenc- 
ing on the first Monday in February and the last 
Monday in August. 

The court shall sit at each term until all the 
business on the docket shall be determined or 
continued on good cause shown. In case no one 
of the justices shall attend the term during the 
first week thereof, at the end of that time the 
court shall stand adjourned till the next term, 
and the causes on the docket be continued. (Rev., 
SSyelooodeLosOs Code, ss. 953, 954; 1901, c. 660; 
ahs, fen GSO alstshls en bree aCe, Ch OS Sem eo mee 
S., c. 33, s. 2; 1804, c. 660; 1805, c. 674; 1818, c. 
932; 1828, c. 13; 1842, c. 15; 1846, cc. 28, 29; C. S. 
1408.) 

Editor’s Note. — Under the law as it existed prior to 
1868, the court held three terms a year, two in Raleigh and 
one in Morganton. See 5 N. C. Law Rev. 6. 

When the Court Has Adjourned. — “When the Supreme 
Court has finished the business of any one term and ad- 
journed, its jurisdiction of a case decided at that term 
ceases, and it cannot again acquire jurisdiction of it ex- 
cept by petition to rehear or by a new appeal. State v. 
Marsh, 134 N. C. 184, 197, 47 S. E. 6. 

In Ruffin v. Harrison, 91 N. C. 398, it was said, “The 
court has no power to amend or modify the final decree, 
entered at the last term, upon an application like this. 
After final judgment the court cannot disturb it unless 
upon an application to rehear or for fraud, accident or mus- 
take alleged in an independent action, or perhaps, in some 
cases a party might be relieved against a judgment, 
order or other proceeding taken against him through his 
mistake, inadvertence, surprise or excusable neglect’ within 
a year after the entry of the same... This of course does not 
imply that the court has not power to correct the entry of 
its orders, judgments and decrecs so as to t1ake them con- 
form to the truth or what the court did in granting them, 


or to set aside an irregular judgment in a proper case.” 
State v. Marsh, 134 N. C. 184, 197, 47 S. E. 6. 


Art. 2. Jurisdiction. 

§ 7-8. Original jurisdiction. — The supreme 
court has original jurisdiction to hear claims 
against the state, but its decision shall be merely 
recommendatory; no process in the nature of ex- 
ecution shall issue thereon; they shall be reported 
to the next session of the general assembly for 
its action. (Rev., s. 1537; Const., Art. IV, s. 9; 
C. S. 1409.) 


Editor’s Note.—This section, conferring jurisdiction on 
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the Supreme Court to render an opinion in cases where'n 
there are claims against the State, has a rather unique 
purpose. The principle underlying its enactment is the 
well established one that a sovereign state cannot be sued 
without its consent. Hithertofore it was questioned 
whether the court could lend its aid to the Legislature in 
disposing of important questions of law in cases to which 
the State was a party. Reynolds v. State, 64 N. C. 461. 
The realization of the necessity of having recourse to the 
advice of men who were experts in this particular field, and 
the extreme difficulty with which the Legislature, unaided, 
was confronted, coupled with the fact that persons who 
asserted that they held legal claims against the sovereign 
State might here find a tribunal before which they might 
have, in proper cases, the legality of their claims adjudicated, 
led to the passage of this section. However, the jurisdic- 
tion, hereby conferred, is not without its clean-cut limita- 
tions which will appear in the cases following. See also 
the annotations under N. C. Const., Art. IV, § 9. 

Purpose.—The original jurisdiction was conferred upon 
the Supreme Court for the benefit only of such plaintiffs, 
and to be used only in such cases, as could not obtain a 
footing in the courts, by reason of the State’s being a 
party against whom the claims were to be asserted. Bain 
v. State, 86 N. C. 49, 50. 

Nature of Claim. — The claim against the State must be 
such as, against any other defendant, could be reduced to 
a judgment and enforced by an execution. Bain v. State, 
86 N. C. 49, 50. 

Same—Question of Law. — The Supreme Court has not 
original jurisdiction to hear claims against the State in 
cases in which no question of law is involved. Miller v. 
State, 134 N. C. 270, 271, 46 S. E. 514; Cowles v. State, 115 
N. C. 173, 179, 20 S. E. 384. 

This section is applicable only as to the matters of law 
involved upon facts agreed to, or made to appear, and the 
Supreme Court does not pass upon conflicting evidence to 
determine the facts at issue. Calkins Dredging Co. v. 
State, 191 N. C. 243, 131 S. E. 665; Reynolds v. State, 64 
N. C. 461. The adjudication is of the legal validity of the 
claims. Baltzer v. State, 104 N. C. 265, 10 S. EK. 153. 

Court Cannot Enforce Judgments — No power to ens 
force its judgment is given the court; its decisions are 
merely recommendatory to the Legislature, which may pr%- 
vide for the enforceiaent of the claims if it see proper to 
do so. Baltzer v. State, 104 N. C. 265, 10 S. KE. 153. 

The Supreme Court renders no judgment in a proceeding 
in which original jurisdiction is invoked under Const. art. 
4, § 9, nor has it power to enforce its decision made in 
such proceeding by process in nature of execution. Its deci- 
sion is merely recommendatory. Rotan y. State, 195 N. C. 
loi Uh Wile iS. hey 

Recovery of Taxes.—When nonresident executors have 
failed to proceed in the Superior Court, under § 105-406, to 
recover an amount they have paid as an inheritance tax 
to the State of North Carolina, the method by which the 
Legislature has authorized the State to be sued is exclu- 
sive, and the recommendatory original jurisdiction of the 
Supreme Court may not be invoked. Rotan v. State, 195 
IN, (Oy Cel, TGR. 1B YARE 

Transmission to General Assembly. — Upon the decision 
of the Supreme Court in favor of the plaintiff upon a claim 
preferred against the State, the proper course is for the 
clerk to transmit the proceedings in the cause, together 
with the judgment of the court, to the Governor to be com- 
municated by him to the General Assembly. Clements v. 
State, 77 N. C. 142; Horne v. State, 82 N. C. 382. 

State May Plead Statute of Limitations. — In proceed- 
ings under this section the State has the right to plead the 
bar of the statute of limitations to prevent a recommenda- 
tory decision. Cowles v. State, 115 1S fee C8 abe apse ile Sy 
FB. 384. The court said: “It is not for us here to say 
whether or not there is a moral obligation resting upon the 
Commonwealth to pay the petitioner a certain sum of 
money, but whether, under the law that controls such a 
controversy, when waged between two citizens, the State 
is indebted to their petitioning citizen.” Id. 

Set-Off and Counterclaim. — A _ person indebted to 
State, and sued on such indebtedness cannot offer as a 
off or counterclaim its indebtedness of the State to him 
arising out of coupons of the State which are overdue, and 
which the State legally owes. Battle v. Thompson, 65 N. 


the 
set- 


C. 406, 407. It is otherwise when the claim is in the nature 
of a payment or credit. Id. See also, Lindsay v. King, 23 
N. C., 401. 


§ 7-9. Procedure to enforce claims against the 
state—Any person having any claim against the 
state may file his complaint in the office of the 
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clerk of the supreme court, setting forth the na- 
ture and grounds of his claim. He shall cause 
a copy of his complaint to be served on the gov- 
ernor, and therein request him to appear on be- 
half of the state and answer his claim. The copy 
shall be served at least twenty days before appli- 
cation for relief shall be made to the court. In 
case of an appearance for the state by the gover- 
nor, or any other authorized officer, the pleadings 
and trial shall be conducted in such manner as 
the court shall direct. If an issue of fact shall 
be joined on the pleadings, the court shall trans- 
fer it to the superior court of some convenient 
county for trial by a jury, as other issues of fact 
are directed to be tried, and the judge of the court 
before whom the trial is had shall certify to the 
supreme court, at its next term, the verdict and 
the case, if any, made up and settled as prescribed 
in cases of appeal to the supreme court. If the 
state shall not appear in the action by any au- 
thorized officer, the court may make up issues and 
send them for trial, as aforesaid. ‘The supreme 
court shall in all cases report the facts found, and 
their recommendation thereon, with the reasons 
thereof, to the general assembly at its next term. 
(Rev., s. 1538; Code, s. 948; C. S. 1410.) 


Editor’s Note.—This section was 
General Assembly in 1868. 
289, 141 S. E. 886. 

In General. — In these proceedings the rights of the pe- 
titioner and the liability of the State are determined by the 
same laws that would govern those rights and that liability 
if the action were against an individual debtor. Cowles v. 
State, 115) N. Ca1732179208S= Bs 384: 

The Supreme Court, as a rule, will consider only such 
claims as present serious questions of law and will not take 
the burden of passing upon those claims which involve mainly 
issues or questions of fact, although in proper cases the 
Court may order that issues of fact be tried in the Supe- 
rior Court, as provided in this section. Cohoon v. State, 201 
IN: (G2 312 314, 160-S: 5. 183; 

The recommendatory or original jurisdiction of the Court 
is confined to claims in which it is supposed that an opinion 
on an impcrtant question of law would be of aid to the Gen- 
eral Assembly in determining the merits of a claim against 
the State. This is true notwithstanding the broad provision 
of this section that any person having any claim against the 
State may commence the proceeding by filing his com- 
plaint. Id. 

The Supreme Court is given original jurisdiction to hear 
claims against the State, but its decisions are merely rec- 
ommendatory, and no process in the nature of execution shall 
issue thereon. Id. 

The procedure thus authorized is prescribed by this section, 
but this procedure must not be construed as exceeding the 
power conferred upon the Supreme Court by the organic 
law. Id. 


Construction of Section.—Insofar as this section pro- 
vides for and prescribes the procedure by which a claim- 
ant may invoke the original jurisdiction of the Supreme 
Court, conferred by the Constitution, with respect to his 
claim against the State, it is valid, and enforceable in all 
respects; when, however, a proceeding has been duly in- 
stituted and filed in the Supreme Court, in accordance 
with the provisions of the statute, the procedure by 
which the Court will thereafter exercise its power to hear 
and decide upon the claim is not controlled by the stat- 
ute. When it appears that an issue or question of law is 
presented which can be intelligently decided, without de- 


first enacted by the 
Lacy v. State, 195 N. C. 284, 


termining facts in issue, the Court will proceed to hear 
and decide such issue or question of law. When it ap- 
pears that there is no issue or question of law involved 


no decision will be made and the proceeding will be dis- 
missed. When, however, in order to decide an issue or 
question of law involved, the Court deems it best to have 
issues of fact first determined, the Court may or may not 
follow the provisions of the statute with respect to a 
trial by jury of such issues. The statute is at most, in 
this respect, directory. Lacey v. State, 195 N. C. 284, 
290, 141 S. E. 886. 

Ascertainment of Facts. — The facts are ascertained by 
reference to the clerk of the Supreme Court or by trans- 
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ferring the issue to a superior court for trial by jury, and 
when sufficiently informed of the facts the Supreme Court 
will declare the law. Bledsoe v. State, 64 N. C. 392; Clem- 
ents v. State, 76 N. C. 199, 201. 

The court cannot enforce its judgment, see notes of 
Baltzer v. State, 104 N. C. 265, 10 S. E. 153, under section 
7-8. 

Duty of Clerk after Decision. — See note of Clements v. 
State, 77 N. C. 142, under section 7-8. 

Cited in Rotan v. State, 195 N. C. 291, 292, 141 S. E. 733. 


§ 7-10. Appellate jurisdiction. — The supreme 
court has jurisdiction to review, upon appeal, any 
decision of the courts below, upon any matter of 
law or legal inference. And the jurisdiction of 
said court over “issues of fact” and “questions of 
fact” is the same exercised by it before the adop- 
tion of the constitution of one thousand eight - 
hundred and sixty-eight, and the court has the 
power to issue any remedial writs necessary to 
give it a general supervision and control over the 
proceedings of the inferior courts. (Rev., s. 1539; 
Const..“ArteLVy s. Si Cwto. 141) 


I. In General. 
TI. Issues and Questions of Fact. 
A. In General. 
B. Jurisdictional Requisites. 
C. The Principles Applied. 
III. Jury Trial. 
Cross Reference. 


As to appeals from superior court judges, see also $ 
1-277. 

I. IN GENERAL. 
Editor’s Note.—See notes under Const. Art. 4, § 8. 


The provisions of this section are, in substance, quite sim- 
ilar to those contained in section 1-277. Practically the only 
distinguishing feature is that this section provides for the 
jurisdiction of the Supreme Court over ‘‘issues of fact’? and 
“questions of fact,” making it the same as was exercised 
by the court prior to the adoption of the Constitution of one 
thousand eight hundred and sixty eight. It is thought more 
advisable and expedient to place the major annotations un- 
der section 1-277, to which reference is hereby made, and 
to confine the notes to this section to those cases bearing 
upon the last provision herein contained. 

In General. — In our practice, both before and since the 
establishment of the Constitution of 1868, the Supreme 
Court has all the power which a court of errors had at 
common law. Rush y. Steamboat Co., 68 N. C. 72. 

Ruling on Question in Lower Court Essential. — The ap- 
pellate jurisdiction of the Supreme Court is limited to the 
correction of errors in the rulings below, and when there 
has been no ruling thereon below, the court cannot pass 
upon a question presented by the record. Tyson v. Tyson, 
110 N. C. 360, 366, 6 S. E. 707. 


Same—Exceptions to Referee’s Report. — It is required 
ef the trial judge to review and pass upon exceptions to a 
report of a referee as to the facts found and the conclu- 
sions of law thereon, and a pro forma judgment entered by 
him for any reason cannot be reviewed by the Supreme 
Court on appeal under this section for it is only decisions 
of the lower courts which may thus be considered. Over- 
man) vy. Taniér;, 156 N. GC. 537; 72S: 1.9575. 

An Appeal Essential. — The Supreme Court being strictly 
an appellate court, except as to claims against the State, 
its jurisdiction is acquired only by reason of the appeal. 
James v. Western, etc., R. R., 123 N. C. 299, 301, 31 S. E. 
707. 

Record Controlling. — On appeal, the record controls as 
to facts stated therein. Southerland v. Brown, 176 N. C. 
187, 96 S. E. 946; Thompson v. Williams, 175 N. C. 696, 95 
Ss a 100. 

In case of conflict as to occurrences, at the trial, the 
record will prevail. Howard v. Wright, 173 N. C. 339, 345, 
91 S. E. 1032; Bell v. Harrison, 179 N. C. 190, 102 S. E. 200; 
McDonald v. McLendon, 173 N. C. 172, 91 S. E. 1017. 


Second Appeal.— The Supreme Court will not ex mero 
motu review a former decision upon a second appeal in the 
same case. Best v. British, etc., Mortgage Co., 131 N. CG 
70, 71, 42 S. E. 456. But the court, on the second appeal, is 
not precluded under the doctrine of the law of the case from 
passing on a question mot determined on the first appeal. 
Vann v. Edwards, 135 N. C. 661, 663, 47 S. E. 784. 

Same—Party Harmed.—The Supreme Court will not re- 
view a ruling of its own, which does not affect injuriously 
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the complaining party, even where the ruling is erroneous. 
Balk v. Harris, 132 N. C. 10, 16, 43 S. E. 477, and cases 
cited. 

II. ISSUES AND QUESTIONS OF FACT. 


A. In General. 


Defined.—Issues of fact on those matters alleged on one 
side and denied on the other, and every question presented 
under these issues necessary to decide the matter in con- 
troversy should be presented to the jury. Kirk vy. Atlanta, 
etc., Ry. Co., 97 N. C. 82, 2S. E. 536. 

Power of Court.—‘‘The power of the appellate court to re- 
view the facts is limited to matters exclusively of equitable 
cognizance under the former system, and in such cases only 
when the evidence is written and documentary, so that the 
higher court is in the same position as the court below.”’ 
5 N. C. Law Rev. 16. See also State v. Lilliston, 141 N. C. 
857, 867, 54 S. E. 427. 


B. Jurisdictional Requisites. 


When Jurisdiction Assumed.—The jurisdiction of the Su- 
preme Court over issues of fact, under this section, will be 
assumed upon two conditions: 1. If the matter be of such 
an equitable nature as a court of equity under the former 
system took exclusive cognizance of. 2. If the proofs are 
written and documentary, and in all respects the same as 
they were when the judge of the court below passed upon 
them. Worthy v. Shields, 90 N. C. 192. 

Since this decision the courts have consistently followed 
the two foregoing propositions, and have made the two 
principles conditions precedent to the valid exercise of a 
hearing on appeal. It necessarily follows from these rules 
that, (1) if the question presented on appeal is not strictly 
of an equitable nature, or (2) if the proofs are not written 
and documentary and in the same form as they were pre- 
sented to the lower court, then it is not a case over which 
the Supreme Court can exercise jurisdiction. Herein lies 
the principle on which the court on appeal has refused to 
take cognizance of “issues of fact,’ which were in the court 
below, tried by a jury, for a fortiori the second proposition 
noted above will not have been fulfilled. The basis for the 
exclusion of such “issues of fact’? would seem to be that the 
jury, with all the witnesses before them, are in a better 
position to weigh all the material evidence and can better 
reach the logical solution to the issue in controversy. See 
Howard v. Board, 189 N. C. 675, 127 S. E. 704; Cameron v. 
Highway Comm’r, 188 N. C. 84, 123 S. E. 465.—Ed. Note. 


C. The Principles Applied. 


Judgment Must be Equitable in Nature.—The jurisdiction 
of the Supreme Court over “‘issues of fact,” is restricted to 
interlocutory and final judgments which are exclusively 
equitable in their nature, and which a court of equity as a 
distinct and separate tribunal could alone render, under the 
former system. Young v. Rollins, 90 N. C. 125. 

This jurisdiction does not extend to a case which under 
the former practice would have been an action at law, and 
in which only errors of law could have been corrected on 
appeal. State v. Scott, 84 N. C. 184. 

Same—Motion for Injunction—On a motion for an injunc- 
tion, being an application for equitable relief, it is the 
right and duty of the Supreme Court, under this section, on 
an appeal from an order granting or refusing the injunction, 
to determine the questions of fact as well as of law upon 
which the propriety of the order depends. Jones v. Boyd, 
SNe Nana 258 

Same—Former Acquittal—No appeal can be taken by the 
State to any court from the action of an inferior court in 
sustaining a plea of former acquittal, although such plea is 
a mixed question of law and fact, and the court erred in 
not leaving it to the jury. State v. Lane, 78 N. C. 547. 

Same—Action of Covenant.—Whether an action of cove- 
nant which was strictly an action at law under the former 
system, but to which an equitable defense can now be made 
under the new system, falls within the operation of this sec- 
tion was left undecided by the court in Gragg v. Wagner, 
Ve Pan OR. LY 

When there is any evidence proper to be submitted to the 
jury, the Supreme Court has no power to interfere with the 
verdict. Brown v. Power Co., 140 N. C. 333, 52 S. E. 954. 

All the Evidence Must Be Sent Up.—The Supreme Court 
has no jurisdiction, on appeal, to review the evidence and 
findings of fact of the lower court in an equitable action, 
unless the same evidence, and the whole of it just as taken 
below, is sent to such court. Gatewood v. Burns, 99 N. C. 
357, 6 So E. 635. 

Ill. JURY TRIAL. 

Generally.—In Leggett v. Leggett, 88 N. C. 108, some 
doubt is cast upon the question whether, under the provi- 
sions of this section in reference to the jurisdiction of the 
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court over “issues of fact’? and “‘questions of fact,’ a party 
has the right to have a cause, heretofore cognizable only in 
a court of equity, tried by the court without the interven- 
tion of a jury. 

Same—Estoppel.—But where, in such~case, a party has of 
his own accord accepted a trial by jury, he cannot after- 
wards have the same facts passed upon by the court. Leg- 
gett v. Leggett, 88 N. C. 108. 


§ 7-11. Power to render judgment and issue 
execution—In every case the court may render 
such sentence, judgment and decree as on inspec- 
tion of the whole record it shall appear to them 
ought in law to be rendered thereon; and it may 
at its discretion make the writs of execution which 
it may issue returnable either to the said court 
or to the superior court: Provided, that when an 
execution shall be made returnable as last men- 
tioned, a certificate of the final judgment of the 
supreme court shall always be transmitted to the 
superior court aforesaid, and there be recorded: 
Provided further, that the said superior court may 
enforce obedience to the execution, and in the 
event of its not being executed may issue new 
or further execution or process thereon in the 
same manner as though the first execution had 


issued from the said superior court: Provided, 
also, that in criminal cases the decision of 
the supreme court shall be certified to the 


superior court from which the case was trans- 
mitted, which superior court shall proceed to 
judgment and sentence agreeable to the decision 
of the supreme court and the laws of the state. 
(Revs nae. Code, S057; Re Circ. Soyas ua: 
1/09 mCwEOcO LOLS. Can COc me 530.6 Came see LOOS-osmCe. 
962; C. S. 1412.) 


I. In General. 
II. Exceptions. 
Ill. Effect of Decision. 
A. In General. 
B. Power of Superior Court. 


I. IN GENERAL. 


Editor’s Note.——The provisions of this section are so 
similar to those contained in section 1-297 that the practi- 
tioner must necessarily take notice of that section and the 
notes placed thereunder. 

See comment in 13 N. C. Law Rev., 343, wherein it is sug- 
gested that this section be invoked to prevent useless non- 
suits. 

Affirmance as to One Defendant Dismissal as to Other.— 
Under the technical rules of the common law a different 
rule prevailed, from that prescribed by this section and 
section 1-297, but the court of equity always followed this 
procedure, which was adopted by this State when the dis- 
tinction between law and equity was abolished. One court 
having taken place of both law and equity, a joint judgment 
may be affirmed as to one defendant, and dismissed as to an- 
other. This has been the uniform course and practice since 
the blending of the two forms of procedure, and is expressly 
authorized by the sections cited above. The same practice 
has been followed in the courts of the other states which 
have adopted the modern system of practice. Kimbrough v. 
Atlantic, etc., R. Co., 182 N. C. 234, 109 S. E. 11. 

Where a railroad company and the Director General of 
Railroads have both been joined as parties defendant in an 
action to recover for a negligent injury, and issues have 
been submitted as to each, and adverse verdict rendered as 
to each, there can be no prejudice to the Director General 
in dismissing the action as to the railroad company and 
affirming it as to the Director General, and the same may 
be done under the provisions of § 1-297 and this section. 
Kimbrough v. Hines, 182 N. C. 234, 109 S35 Baril. 

Errors in Pleadings, etc.—This section requiring the Su- 
preme Court to give such judgment as shall appear to be 
proper from an “‘inspection of the whole record” has refer- 
ence only to essential parts of the record as pleadings, ver- 
dict and judgment, in which, if there be error, the court 
will correct it, though it be not assigned. McKinnon v. 
Morrison, 104 N. C. 354, 10 S. E. 513. See also Wyne v. 
Atlantic, etc., R. Co., 182 N. C. 253, 109 S. He 19; 

The Supreme Court ought not to render judgment upon 
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an aspect of the case not presented by the pleadings. Oakley 
v. Noppen, 95 N. C. 60, 61, 62; Bush v. Hall, 95 N. C. 82; 
Morrison v. Watson, 95 N. C. 479, 481. 

Except in proper instances a party to a suit should not be 
allowed to change his position with respect to a material 
matter in the course of litigation. Hill v. Director Gen- 
eral, etc., 178 N. C. 607; 612, 101 S. E. 376. Especially is this 
true where the change of front is sought to be made be- 
tween the trial and appellate courts. Ingram v. Yadkin 
River Power Co., 181 N. C. 359, 107 S. E. 209. 

Theory of Lower Court Adopted.—A case is heard and 
determined in the Supreme Court according to the theory 
on which it was tried below. Coble v. Barringer, 171 N. C. 
445, 88 S. E. 518; Warren v. Susman, 168 N. C. 457, 84 S. E. 
760. 

Sufficiency of Record Must Be Apparent.—The Supreme 
Court renders judgment upon an inspection of the whole 
record, and must therefore, be satisfied of the sufficiency of 
each record. State v. Daniel, 121 N. C. 574, 28 S. E. 255. 

Judgment in Lower Court Essential—When the transcript 
does not show that any court was held, or that any judge 
was present or gave judgment, it is so defective that the 
Supreme Court has no jurisdiction to act upon it. Boardfoot 
v. McKeithan, 92 N. C. 561. It must also appear that the 
court was lawfully organized and held, and ll the proceed- 
ings had in the action arranged in an orderly manner. Id. 

Proceedings to Modify Judgment.—A judgment of the 
superior court may be modified on appeal where the plain- 
tiff’s right to remove adverse claims as a cloud upon his 
title to lands has been established, so as to enjoin, upon the 
defendant’s appeal, actions pending in the superior court 
involving the same equity and the same _ subject-matter, 
where the parties thereto have been made parties to the 
case at bar, the proceedings being in the nature of a bill of 
peace. Ormand Mining Co. v. Gambrill, etc., Mills Co., 181 
IN Aelia, LO pre liomal Gs 

Parties Not Appealing or Complaining.—Although the 
plaintiff does not appeal the appellate court may afford him 
relief upon defendant’s appeal, because, by the terms of this 
section, it should render such judgment as ‘“‘on an inspec- 
tion of the whole record it shall appear to them ought in 
law to be rendered.”” Ormand Min. Co, vy. Gambrill, etc., 
Mills Co,., (1819 NewGsGl mlz te) 216, 

Errors Which Have to Be Assigned.—Under the provi- 
sions of this section the appellate court is required to take 
notice of all errors appearing upon the face of the record 
proper, such as defects in the summons, pleadings and the 
judgment, even though such errors are not assigned. Wil- 
son v. Beaufort Lumber Co., 131 N. C. 163, 164, 42 S. E. 
565; Thornton v. Brady, 100 N. C. 38, 40, 5 S. E. 910. When 
other matters are relied upon, they must be pointed out by 
an exception on the trial or in the case on appeal. State v. 
Ashford, 120 N. C. 588, 589, 26 S. E. 915; State v. Cowan, 29 
N. C. 239. See In re Will of Roediger, 209 N. C. 470, 184 
S. B.1 74, 

II. EXCEPTIONS. 


In General.—On appeal to the Supreme Court, only error 
as to the law or legal inferences are reviewable upon the 
record in the case. Merckants Nat. Bank y. Howard, 188 N. 
©. 543,. 125 Sy ke. 126. 

Where the record discloses no error of law or legal infer- 
ence made upon the trial, the Supreme Court on appeal can- 
not consider whether a miscarriage of justice has resulted 
in the case appealed. Rawls v. Lupton, 193 N. C. 428, 137 
Sh HDA AF 

The Supreme Court can not consider a question not con- 
sidered by the trial court, and not affecting the verdict ap- 
pealed from. Herring v. Warwick, 155 N. C. 345, 71 S. E. 
462; Kennedy v. Johnson, 69 N. C. 249; Williamson Co. v. 
Canaday, 25 N. C. 349. 


Error Apparent on Record.—The rule which forbids the 
hearing of an objection not taken, and which ought to have 
been taken, at the trial, does not embrace the case where 
the judge misdirects the jury upon a material question of 
law, injuriously to the appellant. Burton vy. Wilmington, 
eto.,. .Ri..Co., 84iN. Gr 198. 


Failure to State Cause of Action.—An objection that the 
complaint does not state a cause of action may be taken 
advantage of at any time, even in the Supreme Court on 
appeal. McDonald v. MacArthur Bros. Co., 154 N. C. 122, 69 
S. E. 832; Tucker v. Baker, 86 N. C. 1; Baker v. Garris, 
108 N. C. 218, 13 S. E. 2; Jackson v. Jackson, 105 N. C. 433, 
il Sit B73. 

Venue.—In an action against the board of commissioners 
of one county, brought to the superior court of an adjoining 
county, objection to the venue must be taken in the trial 
court, otherwise the objection will be considered as waived. 
Edwards v. Board, 70 N. C. 571. See, also, McMinn v. 
Hamilton, 77 N. C. 300. 
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Answer to Excluded Questions.—Assignments of error to 
exclusion of questions asked can not be considered, where the 
record’ does not indicate what the answers would have been. 
Smith v. Commissioners, 176 N. C. 466, 97 S. E. 378; Brinkley 
v. Norfolk Southern R. Co., 168 N. C. 428, & S. E. 700; 
Bryant Timber Co. v. Tilghman Lumber Co., 168 N. C. 154, 
84S. E. 765. 

No Presumption of Error.—An assignment of error, to be 
considered, must be based upon an exception previously 
taken and appearing in the record, for the court will not 
presume error. Bailey v. Justice, 174 N. C. 733, 94 S. E. 
518. 

Where No Exceptions Appear.—No exceptions will be con- 
sidered on appeal except such as appear in the record and 
were made in the court below. Phipps v. Pierce, 94 N. C. 
514, 516; Taylor v. Plummer, 105 N. C. 56, 11 S. EB. 266. 

Where, by consent of the parties, the Judge frames the 
issue at the close of the testimony and no exception is 
made on the trial to such issues or to the evidence or 
charge, objection can not be raised. on appeal that the 
issues submitted were not such as arose on the pleadings. 
Exception to the issues should be made on the trial so that 
the judge may, if he thinks proper, revise and correct them. 
Wills: vy. Fisher, 112 SNavGr 5205 7s, Je o8 


III. EFFECT OF DECISION. 
A. In General. 


Decision Fixes the Law.—The decision of the Supreme 
Court becomes the law of the case upon the second trial. 
Davis v. Hilton Lumber Co., 190 N. C. 873, 130 S. EK. 156. 
It is the duty of the superior court to proceed with the case 
in accordance with this decision and the principles estab- 
lished by the Supreme Court. James v. Western, etc., R. 
R., 123. N. C. 299; 31 "S.°R. 707;" Ray v. Veneer Co., 188) N- 
C414; 124 S, B. 756. 

The Decision Certified —The requirement of this section 
that the Supreme Court transmit its “decision” means the 
results reached by the court, and there is no provision re- 
quiring the clerk to certify to a court below the opinion of 
the court. State v. Ketchy, 71 N. C. 148. 

Certified Opinion—Appeal from Interlocutory Orders.—See 
section 7-12. 

Final Judgment.—Final judgment may be rendered in the 
Supreme Court, Alspaugh v. Winstead, 79 N. C. 526. But 
where the case is sent back to the lower court it is within 
the discretion of the trial judge to permit the filing of a 
verified answer where there was a failure to do so in the 
first instance. Griffin v. Asheville Light Co., 111 N. C. 434, 
438, 16 S. EB. 423. 


B. Power of Superior Court. 

Power Limited. — The superior court has no power to 
modify or change a judgment or decree of the Supreme 
Court certified to the court below. Its powers are confined to 
incidental matters of detail necessary to carry the decree 
into effect, not inconsistent therewith. The rule that the 
superior courts have authority to vacate or modify decrees 
made in a cause, at any time before final judgment, does 
not apply here. Murrill v. Murrill, 90 N. C. 120. 

When a final judgment is rendered in the Supreme Court 
upon an appeal from a final judgment in the superior court, 
the latter court has power to issue no other process in the 
case than an execution for its own costs. Grissett v. Smith, 
GOLAN. ‘ClP297. 

Judgment for Costs.—Judgment for costs in the Supreme 
Court is rendered in that court, the superior court has no 
jurisdiction in that matter. Johnson v. Danville, etc., R. 
R., 109: N.C, 504; 13 S: EB; 881. "Midgett v: Vann, 158° N. C: 
128, 73 S. E. 801. See section 6-33 and the notes thereto. 

Motion for New Trial.—Where the Supreme Court has af- 
firmed the judgment on an appeal in a criminal case and the 
judgment has been certified to the clerk of the Superior 
Court, under this section and § 7-16, the case is in the latter 
court for the purpose of the execution of the sentence, and 
a motion for a new trial may be there entertained for dis- 
qualification of jurors and for newly discovered evidence. 
State v. Casey, 201 N. C. 620, 161 S. E. 81; State v. Cox, 
202’ N,, ©C203788 1627S.4E.7 907: 


§ 7-12. No judgment on interlocutory order; 
opinion certified—When an appeal is taken to 
the supreme court from any interlocutory judg- 
ment, the supreme court shall not enter any judg- 
ment reversing, affirming or modifying the judg- 
ment, order or decree so appealed from, but shall 
cause their opinion to be certified to the court 
below, with instructions to proceed upon such or- 
der, judgment or decree, or to reverse or modify 
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the same according to said opinion, and the court 
below shall enter upon its records the opinion at 
length, and proceed in the cause according to the 
instructions. (Rev., s. 1544; Code, s. 962; C. S. 
1413.) 


Editor’s Note.—It is to be noted that in this section it 
is required that the opinion shall be certified “with instruc- 
tions” etc., whereas in the preceding section, the provision, 
applicable to criminal cases, only required that the decision 
be certified. 

Interlocutory Order Defined.—See 
thereto. 

Procedure Explained.—The appeal, like a writ of error, 
does not disturb the interlocutory order, but suspends ac- 
tion on it, intended to carry it into effect, until its legality 
is tested in the court above, and this being decided and 
certified to the superior court, then, if sustained, that court 
is directed to proceed upon the judgment as already ex- 
isting; or if declared erroneous, to reverse or modify tte an: 
conformity to the law declared. Green v. Griffin, 95 N. 

as 
weak of Appeal. — Appeals from interlocutory or sub- 
sidiary orders, judgments and decrees made in a cause, 
carry up for review only the ruling of the court upon that 
specific point. ‘The order of judgment appealed from is not 
vacated, but further proceedings under it are suspended 
until its validity is determined. Meanwhile the action re- 
mains in the court below. Green v. Griffin, 95 N. C. 50. 

Tf the appeal is from an interlocutory order the cause 
does not come up to the Supreme Court, but only the order, 
which is decided and the decision certified to the superior 
court, to the end that the cause may be proceeded with, 
Perry v. Tupper, 71 N. C. 380. 

Substantial Right Affected—Before an appeal should be 
taken from an interlocutory judgment or order, it should 
affect some substantial right of the appellant. Rogerson v. 
Lumber Co., 136 N. C. 266, 48 S. E. 647. 

Same—Discretion of Court.—However, even though there 
may be some doubt as to whether an appeal will lie from 
the interlocutory order, the court may, in its discretion, 
hear and decide the matter presented. Barnes v. Fort, 169 
INer@. dai) 86) Sa bc40s Bestey. Best, 16luNy C.513, 7760: 
EB. 762. 

Motion to Dismiss.—An appeal from the refusal of a mo- 
tion to dismiss an action is premature and will not lie; the 
proper procedure is for the movent to except, reserve excep- 
tions and appeal from the adverse decision. Bradshaw v. 
Citizens Nat. Bank, 172 N. C. 632, 90 S. E. 789. 

Criminal Action.—In a criminal action there is no appeal 
save from a final judgment. State v. Nash, 97 N. C. 514, 2 


sec, 1-208 and notes 


S. E. 645. And when the record does not show a final judg- 

ment the appeal will be dismissed. State v. Hazell, 95 
Ne C. 623: , : 
Motions.—All proper motions in the action should be 


made in the superior court, except such motion as may be 
made affecting the appeal and the action of the Supreme 
Court therein. Stephens v. Koonce, 106 N. C. 222, 10 S. E. 
are to the binding force of the Appellate Court’s decision 
when certified, see note of Murrill v. Murrill, 90 N. C. 120, 
ection 7-11. 

eh Error Committed by Supreme Court.—lf the Su- 
preme Court issues an irregular order, neither the judge of 
the Supreme Court nor the litigating parties can frustrate 
it; the remedy is by a petition to the Supreme Court to 
rehear. Perry v. Tupper, 71 N. C. 380. 


§ 7-18. Power of amendment and to require 
further testimony.—The supreme court has power 
to amend any process, pleading or proceeding 
either in form or substance for the purpose of 
furthering justice, on such terms as” shall be 
deemed just at any time before final judgment; 
and to amend by making proper parties to any 
case where the court may deem it necessary and 
proper for the purposes of justice and on such 
terms as the court mav prescribe. And when- 
ever it appears necessary for the purpose of jus- 
tice, the court may allow and direct the taking of 
further testimony in any case which may be pend- 
ing in the court, under such rules as may be pre- 
scribed, or may remand the case to the intent 
that amendments may be made, further testi- 
mony taken or other proceedings had in the 
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court below. (Rev., s. 1545; Code, s. 965; R. C,, 
CoS ee Cre Who Sy Oped Oo C. spoase 110 ee 
c. 360; 1831, c. 46; C. S. 1414.) 


I. In General. 
II. Pleading. 
III. Parties. 
IV. Case Remanded. 
Cross Reference. 
See also § 1-163. 
I. IN GENERAL. 


Extent of Power.—The Supreme Court can amend as fully 
as the superior court can do, and in the same instances. 
Perry y.. Perry, 1757 Nous 141, 9505. 3. 98: 

But the power given the court under this section is not 
an unlimited one, even though the provisions of the sec- 
tion have been given a rather liberal construction. In the 
exercise of the power herein provided for, the courts have 
allowed the amendments in the light of the primary object 
for which the section was enacted, namely, to further jus- 
tice between the parties and not to allow an undeserving 
party to gain any undue advantage due to some technical 
omission on the part of his adversary, which should have 
been pleaded or included at an earlier stage of the litiga- 
tion. 

Hence, where the amendment is of such nature that, to 
allow it would make the record not conform to or cor- 
respond with the facts developed on the trial below, and 
would be in contradiction of the evidence adduced, and the 
theory upon which the trial must have proceeded, then the 
amendment will not be allowed. See Huyett, etc, Mfg. 
Col wv. Gray,<1262N. (Cy 108,035 Sie) 236. 

Same—Facts Cannot Be Found.—Under the provisions of 
this section the Supreme Court cannot find the facts. All 
it can do is to remand the case to the end that the lower 
court can discover them. Bank vy, Blossom, 89 N. C. 
341. 

After Final Judgment.—The Supreme 
power to direct or allow amendments to the 
a final judgment therein has been rendered. 
McKesson, 101 N. C. 428, 7 S. E. 566. 

Different Case Presented.—The power to amend will not 
be exercised where the amendment would, perhaps, present 
a case substantially different from the one tried below and 
raise a question of law not involved in the present appeal. 
Bonner v. Stotesbury, 139 N. C. 3, 51 S. E. 781. 

Cited in Lipe vy. Citizens’ Bank, etc., Co., 206 N. C. 24, 
173. S. E. 316; Byers v. Byers, 222 N. C. 298, 22 S. EB. (2d) 
902. 


Court has no 
record after 


Walton v, 


II. PLEADING. 


When Nonresident Petitions for Removal.—Where a non- 
resident defendant claims an interest in lands, in proceed- 
ings by a municipality against a resident owner to take 
it for a public use, and the nonresident has been made a 
party and files his petition and bond for removal to the 
federal court for diversity of citizenship, the plaintiff may 
amend his pleadings on motion granted by the State court, 
under this section, and set up facts sufficient to show that 
the claim of the nonresident arose by contract that gave 
him no interest in the lands within the meaning of the 
Federal Removal Act, Morganton v. Hutton, etc., SOsaer lie: 
Nia C. 1986; 22a a be 642: 

Pleading by Guardian.—Where an infant entered a certain 
pleading by her next friend when it should have been 
made by her guardian, the objection thereto was such a 
technical one that it was disregarded, although the court 
specifically says that had the objection any force whatever, 
the mistake could readily be cured by allowing an amend- 
ment to be made. MHollomon y. Hollomon; 125 N. C. 29, 34 
Sa. 199) 

Explanation by Parol Proof.—Where a description in a 
deed is not so uncertain and vague as to render it void, 
the Supreme Court, where justice requires it, may allow the 
uncertain part to be aided by parol proof, Allen v. Sall- 
mger, 108 Now C. 159,160,412 S.. Bs. 896. 

Inadvertence of Judge.—While a judge cannot resettle a 
case on appeal, yet, where the ends of justice require it, it 
is his duty to correct such errors as have resulted from in- 
advertence, mistake, misapprehension, or the like. People 
Vo Learue,.106 N, '€, 571, 11S, EB. 330: 

Action on Administration Bond.—An objection in the Su- 
preme Court that the action on an administration bond was 
not brought in the name of the state may be obviated by 
a motion to amend under this section, Wilson v. Pearson, 
102 N. C. 290, 9 S. E. 707. But such an amendment will 
not be allowed when it would destroy a just and legal 
ground of the appeal which existed when the objection 
thereto was taken. Grant v. Rogers, 94 N. C. 756, 760. 

Failure to File Replication—Where the plaintiff, in a 
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suit, failed to file a replication to the answer, and the par- 
ties proceeded to take proofs in the cause, this was held, a 
waiver by the defendant of a replication, and the court al- 
flowed an amendment under this section. Fleming v. 
Murphy, 59 N. C. 59. 

Amendment of Answer.—The supreme court has the power 
to grant a motion by defendant to be allowed to amend his 
answer, but the motion is denied where the matter sought 
to be alleged by amendment is immaterial to the defense. 
Osborne v. Canton, 219 N. C. 139, 13 S. E. (2d) 265. 


III. PARTIES. 


The Rule Stated.—A bill can be amended as to parties in 
the Supreme Court. Kent v. Bottoms, 56 N. C. 69, 70, 72. 

Same—Guardian ad Litem.—The power to make parties 
includes the power to appoint a guardian ad litem. Perry 
vy. Perry, 175 N. C. 141, 95 S. E. 98. It is useless to re- 
mand the case for such appointment where the interests of 
the children had been duly protected by this petitioner. Id. 

Personal Representative.—Where a claim under the Work- 
men’s Compensation Act has been litigated in the name of 
the deceased it is not permissible under this section for the 
personal representative of the deceased, hereafter to be ap- 
pointed, to come in and make himself a party to the proceed- 
ing in the Supreme Court. Hunt v. State, 201 N. C. 37, 39, 
158) Oe) by. 17035 

Opposite Party Harmed.—While an amendment substitut- 
ing parties can be allowed in the Supreme Court, it will 
not be allowed when it will put the opposite party to a dis- 
advantage. Hodge v. Marietta, etc., R. R., 108 N. C. 24, 12 
Soar O41. 

IV. CASE REMANDED. 


In General.—The Supreme Court has the power, in a 
proper case, to remand causes to the end that proper amend- 
ments may be made, or further proceedings taken in the 
court below. Holley v. Holley, 96 N. C. 229, 1 S. E. 553. 

Essentials of Transcript Lacking.—Where the transcript 
of the record fails to set forth facts necessary for the de- 
termination of the case on appeal, it will be remanded to 
the end that the same may be supplied or found by the 
court below, as the nature of the cause may require. Bank 
v. Blossom, 89 N. C. 341. 

Requisites of Transcript.—See 
thereto. 

Insanity of Plaintiff—Where after an appeal and before 
a hearing, the plaintiff became insane and was committed 
to an asylum, it was held that the case must be remanded. 
Jones v. Cotten, 108 N. C. 457, 13 S. E. 161. 

Jury Trial—Upon allegation of inadvertence in including 
a supersedeas bond in the appeal bond, an issue therein 
may be remanded to the superior court to be tried by jury. 
Burnett v. Nicholson, 86 N. C. 728, 730. 


§ 7-14. Proof of exhibits—Exhibits or other 
documents relative to cases pending in the su- 
preme court may be proved by the parol testi- 
mony of witnesses to be examined in the court 
in the same manner and under the same rules as 
such exhibits or documents may be proved in 
the superior court, and suitors in the court may 
have subpoenas to enforce the attendance of wit- 
nesses, who shall be liable to the same penalties 
and actions for nonattendance, and be entitled 
to the same pay for traveling, ferriage and attend- 
ance as witnesses in the superior court: Provided, 
that witnesses attending the supreme court shall 
be taxed in the bill of costs and paid by the party 
on whose behalf they may be summoned. (Rev., 
gi PAS 47s Cademe fobs, RO. \'c. $8) 6. Sie aug or, 
1070; 1825,c. 1282; 1842, c..1; C. S. 1415.) 

Regular Practice Explained.—Though witnesses in some 
instances may be summoned, it has not been the practice. 
Owing both to the great addition it would make to the al- 
ready large and steadily increasing volume of business in 
this court to examine affidavits on questions of fact, the 
court has adhered to its settled ruling, that it will not pass 
upon th- facts, except as to injunctions and in similar 
cases, but will take the findings of fact by the judge who 


tried the cause below as conclusive. In re Deaton, 105 N, 
5759; 63, “11 Sais odd 


section 1-284 and notes 


§ 7-15. Opinions and judgments to be in writ- 
ing.—The justices shall deliver their opinions and 
judgments in writing, and the clerk shall make 
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no entry upon the records of the court that any 
cause pending therein is decided, nor give to any 
person a certificate of such decision, nor issue 
execution in such suit, until after the opinion of 
the court shall have been delivered publicly in 
open court, and a written copy of the same opin- 
ion shall have been delivered to the clerk; which 
shall afterwards be filed among the records of 
the court and published in the reports of the deci- 
sions made by the court: Provided, that the 
justices shall not be required to write their opin- 
ions in full except in cases in which they deem 
it necessary. (Rev., s. 1548; Code, s. 964; 1893, 
O° 379, sos RECA 3) ss istO tee ces eC eo: 
1416.) 

Editor’s Note.—Under the law as it stood prior to 1868, 
the opinions of the judges were required to be in writing, 
“with reasons at full length upon which they are founded,” 
the purpose and intent of the statute being to prevent per 
curiam opinion. 

Subsequently the statute was amended and the require- 
ment of ‘“‘reasons at full length, etc.,’”? was omitted. Still 
later (in 1893) it was left within the discretion of the judges 
by the addition of the proviso to decide when the opinions 
were to be written. This is the situation under the law as 
it stands today. It has been held in at least one case 
that even in the absence of the statutory provision placing 
their discretionary power in the court, that such power 
exists by force of the constitutional provision giving the 
court the right to make its own rules of practice. State 
v. Council, 129 N. C. 51], 39 S: E.. 814. See also 5 N. C. 
Law Rev. 20. ; 

Discretion of Court.—The filing of a written opinion in a 
case is discretionary with the Supreme Court. Parker v. 
Atlantic; tete., Ro. -R2 pisdn Nal Co 335.645 eS anb6ss. 

The writing of the reason at length is discretionary with 
the court. Bradsher v. Cheek, 112 N. C. 838, 17 S. E. 533. 

A judgment may be affirmed without extended opinion. 
Rogen v. Luff, 202 N. C. 819, 161 S. E. 924. 

Applied, opinion deemed necessary, in Wootton v. McGin- 
nis, 201 N. C. 841, 161 S. E. 926; Thrash v. Roberts, 201 N. 
Ce843,016L Seis 9255 


§ 7-16. Certificates to superior courts; execu- 
tion for costs; penalty——The clerk on the first 
Monday in each month shall transmit by some 
safe hand, or by mail, to the clerks of the superior 
courts certificates of the decisions of the supreme 
court in cases sent from such courts, which shall 
have been on file ten days; and thereupon the 
clerks respectively shall issue execution for the 
costs incurred in the courts from which the 
cases were sent; and the clerk of the supreme 
court shall issue execution for the costs incurred 
in that court, including all publications in news- 
papers made in the progress of the cause in that 
court, and by order of the same, and all postage 
on letters which concern the transfer of original 
papers. And if the clerk shall fail for the space of 
twenty days to perform the duty herein enjoined 
of transmitting the certificates of decisions, he 
shall forfeit and pay to the party or parties in 
whose favor the supreme court shall have de- 
cided, one hundred dollars. (Rev., s. 1549; Code, 
s. 968; 1887, c. 41; R. C., c. 33, s. 21; 1820, c 
1070;/1825, c. 128231842, owing. 35 CxS,.141%) 


Cross Reference.—See notes to § 7-11. 

Editor’s Note.—This and section 7-18 are in pari materia 
and must be construed together. See Emery v. Raleigh, 
ete, Ri Ry, 102. N.C. 2340510"S2 B14 I. 

Generally.—By virtue of this section opinions are certified 
down on the first Monday in each month, provided they 
shall have been on file ten days. As opinions are usually 
filed on Tuesdays, they remain not less than thirteen days 
and not more than forty-two days in fieri, and, in that 
time, if there is error (and in criminal cases it should be 
scrutinized in that time), it can be observed and the mat- 
ter called to the attention of the court, which, in such cases, 
on sufficient cause shown, has more than once called up the 
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opinion for reconsideration. If this is not done, the remedy 
is by application to the Governor. State v. Council, 129 
N. C. 511, 39°S. BH. 814, 

Effect of Certifying Case.—When the Supreme Court has 
certified its decision to the court below for judgment there, 
this court has no further jurisdiction of the case. James v. 
Western, etc., R. R., 123 N. C. 299, 307, 31 S. EB. 707. 

Case Certified in Advance of Statutory Time.—The court 
in its judgment may direct en opinion certified down in ad- 
vance of the statutory time. State v. Herndon, 107 Nec: 
934, 939, 12 S. E. 268. 

Costs.—Judgment for costs in the Supreme Court is ren- 
dered in that court; the superior court has no jurisdiction 
in the matter. Johnson v. Danville, etc., R. R., 109 Nese. 
504, 13 S. E. 881. See section 6-33 and the note thereto. 

Applied in Commissioner of Banks v. Harvey, 202 N. C. 
380, 162 S. E. 894. 

Cited in Morris v. Cleve, 197 N. C. 253, 256, 148 S. E. 
253. 


§ 7-17. Appeals dismissed.—Suits and appeals 
pending in the supreme court may be dismissed 
on failure to prosecute the same, after a rule ob- 
tained for that purpose and served on the plain- 
tiff or appellant, his agent or attorney, at least 
thirty days before the term next ensuing that of 
entering the rule; when, if the party shall fail to 
prosecute his suit or appeal, the court shall, at 
the election of the adverse party, dismiss the 
suit or appeal at the costs of the plaintiff or appel- 
lant, or proceed to hear and determine it. (Rev., s. 
1543: Code, s. 967; R. C., c. 33, s. 20; 1848, c. 28; 
Supm. Ct. Rules, 15, et seq.; C. S. 1418.) 


Failure to Docket Transcript—An appeal will be dismis- 
sed upon a failure of the appellant to docket the transcript 
as required. Cox vy. Kinston, etc., R. R., 177 Ne G25 2275098 
S) E. 704. 

Same—When Deemed Docketed.—An appeal is deemed 
docketed when the transcript is received by the clerk of 
the court. Brafford v. Reed, 124 N. C. 345, 32S. E. 726. 

Failure to Print Record.—The appeal will be dismissed 
where there is a failure to print record and brief as required. 
Bradshaw v. Stansberry, 164 N. C. 356, 79 S. E. 302. 

Filing of Bond Gives Notice.—An appeal will not’ be dis- 
missed upon tne ground that no notice of appeal was given, 
where the record shows that an appeal bond was filed and 
approved by the court. The filing of the bond and its ap- 
proval in open court is notice to the appellee. Capehart v. 
Biggs & Co., 90 N. C. 373. 

Compliance with Statute Essential.Compliance with the 
statutory regulation as to appeals is a condition precedent, 
without which (unless waived) the right to appeal does not 
become potential. Hence, it is no defense to say that the 
negligence is negligence of counsel and not negligence of the 
party. Cozart v. Assurance Co., 142 N. C. 522, 65 S. E. 411. 

The rules of court are not merely directory, and a failure 
of the appellant to prosecute his appeal in accordance there- 
with is sufficient ground for disiaissal. Wiseman v. 
Comm., 104 N. C. 330, 10 S. E. 481; Davis v. Wall, 142 N. 
C. 450, 55 S. E. 350. 

Where the appellant has failed to prosecute his appeal as 
required by the rule of the court, the right of the appellee 
to dismiss the appeal must be exercised before the appellant 
has complied with the particular rule in question, and if 
appellee’s motion is made thereafter his right to dismiss at 
that term is barred by his own laches. Mclean v. Mc- 
Donald, 175 N. C. 418, 95 S. E. 769. 

Where an appeal is not prosecuted according to law, the 
appellee has the right to have a transcript of the record 
sent up, or a certificate of the clerk that an appeal was 
taken, and the case docketed and the appeal dismissed. 
Cross v. Williams, 91 N. C. 496. The court said: “The 
appellant has no right to take an appeal and bring it up, 
or abandon it at his will and pleasure; he must bring it up 
in the established course of procedure.” Id. 

Laches.—Where a case was remanded from the Supreme 
Court to the end that the appellant might have a lost rec- 
ord supplied by proper proceedings in the court below, 
which has not been done, and the record is as defective 
as when the order of remand was made, though three or 
four terms of the superior court in that county have trans- 
pired and no excuse is rendered for the laches, the case 
will be dismissed on motion of appellee. Cox v. Jones, 113 
N.C. 276) ISsSer rato. 

Motion to dismiss appeal must be made in writing. Braf- 
ford v. Reed, 124 N. C, 345, 32 S. E, 726. 

Neotice.—No notice is required to be given of a motion to 
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dismiss an appeal when no appeal bond has been filed. 
Jones v. Asheville, 114 N. C. 621, 19 Santis Gol. 

Time for Reinstatement.—Motion to reinstate, upon no- 


tice, may be heard not later than the next term. Wiseman 


vy. Comm., 104 N. C. 330, 10 S. E. 481. 

Same—Failure to Print.—A motion to reinstate an appeal 
dismissed for failure to print must be made at the same 
term, and will only then be allowed for good cause shown, 
Pipkin v. Green, 112 N. C. 355, 17 S. FE. 534. 

Same—Failure to Docket——A motion to reinstate an ap- 
peal dismissed for failure to docket the record at the first 
term of the court after the trial below is fatally defective 
where it does not show that the delay was without laches 
on the part of the appellant. Pipkin v. Green, 112 N. C. 
355; 417 Si) Boss 

Same—Insufficiency of Bond.—A motion to dismiss an ap- 
peal for insufficiency of bond will not be entertained, unless 
after written notice, as required by this section. McGee v. 
Fox, 107 N. C. 766, 12 S. E. 369; Jones v. Asheville, 114 N. 
C621; 19 Si Ba Gals 

Time.—Motion to dismiss because aprellant has failed to 
perfect his appeal must be made at or before hearing. 
Hutchinson v. Rumfelt, 82 N. C. 426, 427. 


§ 7-18. Petition to rehear; execution restrained. 
—A petition to rehear may be filed during the 
vacation succeeding the term of the court at 
which the judgment was rendered, or within 
twenty days after the commencement of the 
succeeding term, and upon the filing of such peti- 
tion the chief justice, or any one of the associate 
justices, may, upon such terms as he sees fit, 
make an order restraining the issuing of an exe- 
cution, or the collection and payment of the same, 
until the next term of said court, or until the 
petition to rehear shall have been determined. 
(Rev be aio 4e-, Code, s. 066.2 K. Cc. 3335.55, 185 
Supreme Court Rules 52, 53, 54; C. S. 1419.) 


Cross Reference.—See § 7-16 and notes thereto. 

In General.—Petitions to rehear are confined to alleged 
errors of law or newly discovered evidence. Barcroft v. 
Roberts,’ 92 N. C. 250. 

Not Absolute Right.—This section cannot be allowed to 
give the losing party an absolute right to a rehearing, and 


to have his petition considered by the whole court contrary 
to its rule governing the practice in such cases. Herndon 
vs Hire Ins. Co, 111 N. C. 384, 16 S. EB: 465. 

Mistake or Error of Fact.—The Supreme Court will not 
rehear upon the ground of mistake or error of fact. 
Weathersbee v. Farrar, 98 N. C. 265, 3 S. E. 482. 

Mistake and Excusable Neglect.—A party against whom a 


judgment has been entered by mistake, excusable neglect 
or surprise may make application for petition to rehear. 
Farrar v. Staton, 101 N. C. 78, 7 S. E. 753. 

Compliance with Section Essential.—Petitions to rehear 
must be filed according to the requirements of this section. 
Strickland v. Draughan, 91 N. C. 103. 

Former Lecision Must Be Erroneous.—When questions of 
law have been considered and decided the court will not re- 
examine the question and reverse its former decision, un- 
less it clearly appears that it is erroneous. School Direc- 
tors v. City, 137 N. C. 503, 50 S. E. 279. 

Criminal Actions.—Petitions to rehear are not allowafle 
in criminal actions. State v. Council, 129 N. C. 511, 39 S. 
E. 814. 

Matters in Transcript Considered.—On_. petition to rehear 
a case formerly decided, the Supreme Court will not con- 
sider matters not contained in the transcript of the record. 
Presne!l v. Garrison, 122 N. C. 595, 29 S. E. 839. 

A petition to rehear must be upon the record as it was 
at the former hearing. Presnell v. Garrison, 122 N. C595, 
Yi) Sy 1D) teh): 

Presumption.—Rehearings of decision of cases in the Su- 
preme Court are granted only in exceptional cases and, 
when granted, every presumption is in favor of the judg- 
ment already rendered. Weisel v. Cobb, 122 Ne. G.675.000) 
Sh dea oils 

Court Will Correct Errors.—When a rehearing has been 
ordered and a manifest error is made to appear, the court 
will correct it. Hodgin v. Peoples Bank, 125 N.. C., 503,. 34 
S. E. 709, 712. 

Burden of Proof.—The burden of showing error is on the 
petitioner, Webb v. Hicks, 125 N. C. 201, 34 S. E. 395. 

Notice.—A purchaser of land which is the subject of lit- 
igation is conclusively fixed with notice of the fact that 
petition for rehearing could be filed at any time until after 
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the expiration of the first twenty days of the next term 
of the Supreme Court. Bird v. Gilliam, 125 N. C. 76, 79, 
34 S. E. 196. 

Computation of Time.—In computing the time under the 
provision of this section allowing a petition to rehear to 
be filed ‘‘within twenty days after the commencement of 
the succeeding term,’ the first day thereof must be ex- 
cluded. Barcroft v. Roberts, 92 N. C. 250. The last day 
must also be excluded when it falls on Sunday. Id: Cited 
and approved in Cook v. Moore, 95 N. C, 4. 

After Case Certified.—After a decision of the Supreme 
Court has been certified down, the court is without juris- 
diction to entertain a motion to recall the mandate and 
judgment rendered and reconsider it, the only method for 
such being upon petition to rehear filed according to the 
rules. Davis v. Southern R. R., 176 N. C. 186, 96 S. E. 945. 

Second Rehearing.—A second rehearing is permissible only 
when the court has reversed or materially changed the 
original opinion that was sought to be reheard. Nelson v. 
Hunter, 145. N. Co 334, 59 Sis iG: 


§ 7-19. Records to be made.—The court may 
order the clerk to record such parts of the record 
of cases as it may deem necessary. (Rev., s. 
1550; Code, s. 959; C. S. 1420.) 


§ 7-20. Power to make rules of court.—The 
justices of the supreme court shall prescribe and 
establish from time to time rules of practice for 
that court and also for the superior courts. The 
clerk shall certify to the judges of the superior 
court the rules of practice for such court, to be 
entered on the records thereof in each county. 
(Revi, 6)-45415 iGodescs 961>.R. C.,.c.33, 8.88 
1818, c. 963; C. -S. 1421.) 


Generally.—“In North Carolina, the power to prescribe 
rules for trial courts (superior courts and inferior courts) 
is vested in the Legislature by the Constitution, but the 
Legislature has committed it to the Supreme Court. This 
enables the Supreme Court to make rules for trial courts 
subject, in North Carolina, to legislative modification.” 5 
N. C. Law Rev. 275. 

The General Assembly is without power to _ prescribe 
rules of practice or procedure for the Supreme Court. 
Lacy v. State, 195 N. C. 284, 141 S. EF. 886. See note un- 
cera NevomConstaeAtty LVy)S 12. 

Rules for Subordinate Courts.—The Supreme Court has, 
by this section, the power to prescribe rules of practice 


for the subordinate courts. Barnes y. Easton, 98 N. C&. 
16a 119, Sa5.. F.8 744: 


Rules Mandatory.—The rules of practice made under the 
power given by this section are not merely directory, but 
are mandatory and must be observed. Walker v. Scott, 
102 N. C. 487, 499, 9 S. E. 488. 

In this State the rules of court are the sole code of prac- 
tice for the Supreme Court and are to be strictly observed. 
Calvert v. Carstarphen, 133 N. C. 25, 27, 45 S. BH. 353. 

Cited in In re Will of Roediger, 209 N. C. 470, 184 S. E. 74. 

§ 7-21. Supreme court to prescribe rules; rules 
to conform to law.—The supreme court is here- 
by vested with the power to prescribe from 
time to time the modes of making and filing pro- 
ceedings, actions, and pleadings, and of entering 
orders and judgments and recording the same, 
and to prescribe and regulate the practice on 
appeals to the supreme court, and in the trial 
of actions in the superior court, and before 
referees: Provided, no rule or regulation so 
adopted shall be in conflict with any of the pro- 
visions of this code. Such rules as may be adopted 
by the supreme court shall be printed and dis- 
tributed by the secretary of state as are the re- 
ports of ‘the supreme court. (Ex. Sess. 1921, c. 
92, s. 1, subsec. 20; ©, SG. 1421(a).) 


Art. 3. Officers of Court. 


§ 7-22. The court may appoint acting attorney- 
general—If the attorney-general should fail at 
any term of the supreme court to attend to the 
business which by law is assigned him, the 
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court may appoint some counsel learned in the 
law to discharge his duties during the term, 
(Rev., s. 1551; Code, s. 969; R. C, c. SoS aeeOe 
1846, '¢..295 (Cp Saago.) 


See article entitled, The State’s Legal Business, 16 N. 
C. Law Rev. 119. 


§ 7-23. Reporter.—The supreme court may em- 
ploy a reporter of its decisions. (Rev., s. 1552: 
Code, s. 3363; 1893, c. 379, s. a>. 3897,-c, 420-5C: 
S. 1423.) 


§ 7-24. Supreme court reporter; salary; offices. 
—The governor and council of state shall fix the 
salary of the supreme court reporter at not to ex- 
ceed three thousand dollars a year, and_ shall 
furnish the reporter with suitable offices at a cost 
not to exceed five hundred dollars a year, which 
shall be paid direct to the lessor upon the warrant 
of the state auditor drawn upon the state treasurer. 
The reporter may employ a stenographer and 
clerk, at a salary to be fixed by the governor and 
council of state, payable monthly to the stenog- 
rapher and clerk by voucher drawn by the state 
auditor on the state treasurer. ERGY, So orrie 
Code, ss. 3363, 3728; 1893, c. BLO; 189%, ca420" 
LO DUN CAO Ogee DO LOL Gron es 1919 Ce eras 
1921, c. 143; Ex. Sess. 1921, c. 29; C. S. 3861, 3889.) 


§ 7-25. Clerk—The clerk of the supreme court 
shall be appointed by the court, and shall hold 
his office for eight years. (Rev., s. 1553; Const., 
ALtALV,.280 15:4, «5. 4848) 


§ 7-26. Clerk of supreme court; salary; fees,— 
The clerk of the supreme court shall receive an 
annual salary of three hundred dollars, to be paid 
semiannually, on a certificate of the justices; and, 
in addition thereto, the following fees, namely: 
For recording the papers and proceedings in the 
causes decided in the supreme court, which are 
required by law to be recorded, such compensa- 
tion as may be estimated by the justices of the 
court at each term, not to exceed thirty cents for 
each page recorded, to be paid by the treasurer 
on the certificate of the justices; for entering an 
appeal, one dollar; a continuance, thirty cents; a 
Scire facias, eighty cents; a certiorari, eighty 
cents; a determination, two dollars; a certificate, 
sixty cents; a fieri facias, or other execution, fifty 
cents; a seal, twenty-five cents; a transcript, or 
copy of a record, twenty cents for each copy- 
sheet; a rule given for service, twenty-five cents: 
a rule not for service, fifteen cents; a subpoena, 
writ, or other process, one dollar; a commission, 
fifty cents; drawing a decree or judgment, by the 
copy-sheet, forty cents; a search, ten cents: affix- 
ing the seal to any writing requiring it, twenty- 
five cents; and an affidavit, twenty-five cents. 
(Rev., s. 2769; Code, s. 3783) 102, “ss. ‘a5 
26; 1870-1, c. 139, s. 7; C. S. 3886.) ag 

Cross Reference.—As to pa 

WheutiJutlge. Allowsn Atrentareee Sete Lo, of 
the Supreme Court is not bound to render his services 
gratuitously to a party whom the judge of the court below 
has allowed to appeal without giving the bond required by 
law. Martin v. Chasteen, 75 N. C 96, in which Superior 
Court Office vy. Lockman, 12 N. C. 146, and Biggerstaff y. 
Cox, 46 N. C. 534, are cited and approved, 

§ 7-27. Clerk’s bond’ and oath of office.— Be- 
fore undertaking his duties, the clerk of the 
supreme court shall enter into bond with suff- 
cient surety payable to the state of North Caro- 
lina, in the sum of fifteen thousand dollars, condi- 
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tioned for the faithful discharge of his duties and 
for the safe keeping of all records committed to his 
custody, which bond shall be lodged with the sec- 
retary of state; and he shall also before said jus- 
tices, or one of them, take the oaths which are 
prescribed for clerks of the superior court, and 
shall keep his office in the city of Raleigh. (Rev., 
s. 290; Code, s. 958; R. C., c. 33, s. 9; 1812, c. 
829, s. 2; 1818, c. 963, s. 5; 1846, c. 28, s, 3; 1799, 
c. 520, s. 2; C. S. 1428.) 

Cross References.—As to action on official bonds, see § 
109-34 and notes thereto. As to forms of oaths, see §§ 11-6, 
11-7, 11-11. As to constitutional requirement and form, see 
Const, Arty Vil, ss.e7- 

§ 7-28. Clerk to report money on hand.—The 
clerk of the supreme court shall, at the beginning 

of each fall term, produce to the court a statement 
‘on oath of all moneys remaining in his hands 
which have been paid into his office three years 
or more previous thereto, whether received di- 
rectly from parties or from his predecessor in 
office, and is not detained in his hands by special 
order of the court, specifying therein the name 
of the person to whom the same is payable, and 
his address, if known; a copy of which report 
shall be transmitted to the state treasurer and 
to the auditor. (Rev., s. 1554; Code, s. 1864; R. 
C., c. 73; 1823, c. 1186; 1831, c. 3; C. S. 1426.) 


§ 7-29. Marshal; librarian. The Supreme 
Court may appoint a marshal of the Supreme 
Court, removable at will, who shall have the 
criminal and civil powers of a sheriff and shall at- 
tend upon the court during its sessions. The Su- 
preme Court may consolidate the duties of the 
marshal with those of the librarian; when so con- 
solidated the compensation of the marshal-li- 
brarian shall be fixed by the Supreme Court, with 
the approval of the governor. (Rev., s. 1555; 
Code, s. 950; 1873-4, c. 34; 1881, c. 306; 1939, ci 45 
ae eae gs 


Art. 4. Supreme Court Library. 


§ 7-80. Location—The Supreme Court Library 
shall occupy the fifth floor of the Department of 
Justice Building. (Rev., s. 5083; 1885, c. 121, s. 
7; 1913, c. 99, s. 1; C. S. 6588.) 


§ 7-31. Trustees; powers; duties.—The Justices 
of the Supreme Court shall be, ex officio, the 
trustees of the Supreme Court Library and all 
moneys appropriated for its benefit shall be paid 
out under their direction and supervision. They 
shall have general charge and control of the l- 
brary with authority to acquire, lend, exchange, 
and dispose of books and equipment in the in- 
terest of the library, but may, in their discretion, 
employ a librarian to discharge this function un- 
der such regulations and orders as they may pre- 
scribe. The trustees may employ an assistant li- 
brarian and such other assistants as may be deemed 
necessary for the efficient functioning of the li- 
brary. (Rev., s. 5084; Code, s. 3606; 1883, c. 100; 
1889) cuases 1oa7. ce 173; C. S. 1428, 6589.) 


Cross Reference.—As to supreme court rule relating to 
duties of librarian, see Rule 41, subsection 1. 

Editor’s Note.—The 1937 amendment authorized the ap- 
pointment of an assistant librarian. 


§ 7-32. Library hours; night use.—The library 
shall be kept open during such hours and under 
such conditions as the trustees may prescribe; 
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attorneys of North Carolina, and such other per- 
sons as the trustees may deem proper, shall be 
admitted to the library at night upon application 
and compliance with reasonable rules adopted by 
the trustees. (Rev., s. 5085; 1889, c. 482; C. S. 
6590.) 


Cross Reference—As to supreme court rule relating te 
use of books in the library, see Rule 41, subsection 2. 


§ 7-33. Appropriation—In addition to the funds 
regularly appropriated for the library, the clerk of 
the supreme court shall, upon order of the li- 
brarian under the general supervision and control 
of the trustees, expend for the maintenance and 
equipment of the library the funds, in excess of 
the actual expenses of each examination, paid in 
by the board of Law Examiners from the fees of 
applicants. (Rev., s. 5086; Code, s. 3613; Rev., 
1872-8* 1925). c..275, s. 6:4C. 5. 0591.) 


Editor’s Note.—By the act of 1925 a provision for the ex- 
penditure of $200 for the binding of books was omitted. 


Art. 5. Supreme Court Reports. 


§ 7-34. Supreme court reports; contract for 
printing—The Supreme Court is authorized to 
contract from time to time for the printing of its 
reports; to select a printer for the same and to 
prescribe such terms of contract as will insure, 
under the supervision of the Court, the prompt 
issue of the reports, as soon as practicable after 
a sufficient number of opinions are filed. Such 
contract shall be made after consultation with the 
division of purchase and contract after a compari- 
son of prices for similar work in other states to 
such an extent as may be practicable. (Rev., s. 
509371905, Cy 400591929, c. 39, s: 1; 1931, c. 261; s. 
So 10s teen ees 4e 15 CS. 2296.) 


Cross Reference.—See § 143-49. 
In General.—Upon the Supreme Court devolves the duty 


only of selecting the printer and directing the style and 


general execution of the work, the price of which is re- 
stricted to that allowed and fixed by the committee. In re 
Printing of the Supreme Court Reports, 153 N. C. 649, 70 
S$. E. 620. 

§ 7-35. Supreme court reports; number printed. 
—Of the supreme court reports there shall be 
printed and bound in full sheep or buckram as 
many copies, not less than seven hundred and 
fifty, as in the opinion of the attorney-general and 
secretary of state may be sufficient to supply the 
demand. All such copies shall be delivered to the 
secretary of state. Advance sheets of the supreme 
court reports are hereby authorized to be printed, 
and to be sold, under the rules of the supreme 
court. (Rev., s. 5097; Code, s. 3632; 1893, c. 146, 
Sc son Cy etoow L901) Cc. 401, s:)'23 1919; c. 314, 
ord OR ar Cr ao. Cy S7297)) 


Editor’s Note.—The 1923 amendment added the last sen- 
tence. 


Art. 6. Salaries of Supreme Court Employees. 


§ 7-36. Governor and council to fix certain 
salaries—The governor and council of state shall 
constitute a board to adjust and fix the compen- 
sation to be paid to the employees of the Supreme 
Cort eet «e043, 8s. 1, 4+ Tom, Sessip 1991, oc. 
29: Ex. Sess. 1924, c. 124; C. S. 3861.) 


Editor’s Note.—Under the 1924 amendment this 
was applicable to employees of the State Library. 


section 


§ 7-37. Limit of salary; certificate and payment. 
—The compensation fixed under § 7-36 shall not 
exceed three thousand dollars per annum, except 
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as may be elsewhere -provided by law, for any in- 
dividual employee, and shall be certified by the 
governor to the state auditor, and paid as pro- 
vided by law for the payment of other salaries. 
(1921, c. 143, s. 2; C. S. 3861(a).) 


§ 7-38. Proceedings and reports.—The proceed- 
ings of the board shall be kept by the state 
auditor, and reported to each regular session of 
the general assembly. (1921, c. 143, s. 3; CORD. 
3861(b).) 


§ 7-39. Employment of additional assistants; 
compensation.—The governor and council of state 
are authorized and empowered to employ any ad- 
ditional clerical or stenographic help, for the Su- 
preme Court, upon written request from the Chief 
Justice, and when they are satisfied that such ad- 
ditional help is needed temporarily, to do the de- 
partmental work efficiently, and to fix the salary 
of such additional help at not to exceed eighteen 
hundred dollars for any one person. (Ex. Sess. 
1920, c. 95, s. 2; C. S. 3861(d).) 


SUBCHAPTER II. SUPERIOR COURTS. 


Art. 7%. Organization. 


§ 7-40. Number of judges and solicitors.—The 
state shall be divided into twenty-one superior 
court judicial districts, for each of which a judge 
shall be chosen in the manner now prescribed by 
law. The state shall also be divided into twenty- 
one solicitorial districts as set out in § 7-68, for 
each of which a solicitor shall be chosen in the 
manner now prescribed by law. (1913, cc. 9, 63; 
Const., Art. 4, s. 10; 1943, c. 134, s. 3; C. S. 1429.) 

Editor’s Note-—The 1943 amendment substituted ‘“‘twen- 
ty-one” for “twenty” in line two, and added the second sen- 
tence. - 

For act creating twenty-first judicial district and pro- 
viding for judge and solicitor thereof, see Public Laws 1937, 
P4135 Sin Ss 95.0. 

Judge Appointed Prior to Creation of District.—Appoint- 
ment of a judge of the superior court prior to the date when 


the act creating the judicial district takes effect is invalid, 
State v: Shuford, 128 N. C. 588, 38 S. E. 808. 


§ 7-41. Election and term of office of judges.— 
The judges of the superior courts shall be elected 
in like manner as is provided for justices of the 
supreme court, and shall hold their offices for 
eight years. (Const., Art. 4, s. 21; C. S. 1430.) 

Cross Reference.—For manner of electing supreme court 
justices, see § 7-2. 

§ 7-42. Salaries of superior court judges.—The 
salary of each of the judges of the superior court 
shall be six thousand five hundred dollars per 
annum, and each judge shall be allowed the sum 
of one thousand five hundred and fifty dollars in 
lieu of his traveling expenses, to be paid monthly. 
They shall also receive one hundred dollars per 
week and their actual expenses incurred in attend- 
ing and holding special terms of court by assign- 
ment of the governor, which expenses shall be 
paid by the county in which such special term is 
held. (Rev., s. 2765; Code, ss. 918, 3734; 1891, c. 
193: 1901, c. 167; 1905, c. 208; 1907, c. 988; 1909, 
C..852°1911, CIS2271910s Grol oe1c..25, °S. 35.1925, 
c, 227; 1927, c. 69, s, 2; C..S. 3884.) 

Cross Reference.—As to compensation of judge in district 
having fewer than 20 regular weeks of term, see § 7-79. 

Editor’s Note.—The 1927 amendment increased the salary 


from $5,000 to $6,500. 
Additional Compensation Part of Salary.—The additional 
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compensation of one hundred dollars given to a superior 
court judge by this section for services in holding a special 
term, is a part of his salary. Buxton v. Commissioners, 82 
Na_GegoL, 

As to taxing salaries of judges, see Const., Art. IV, § 18. 


§ 7-43. Election and term of office of solicitors. 
—A solicitor shall be elected for each solicitorial 
district by the qualified voters thereof, as is pre- 
scribed for members of the general assembly, wha 
shall hold office for the term of four years, and 
prosecute on behalf of the state in all criminal ac- 
tions in the superior courts, and advise the offi- 
cers of justice in his district. (Const., Art. 4, s. 
233.1943, cn134, 5.42 CyS.1431) 

Local Modification.—Forsyth: 1927, c. 129. 

Cross References.—As to when term begins, see § 163-114. 
As to duty of solicitors to bring action for failure of 
trustee of charitable trust to file account, see § 36-20. As. 
to duty of solicitor to appear in contempt actions, see § 
5-3. As to duty to prosecute in certain violations of law 
by county officers, see § 153-139. As to duty to investigate 
in case of lynching, see § 15-98. As to duty to inform 
grand juries in adjoining counties in case of lynching, see 
§ 15-128. As to duty to aid in prosecuting for violation of 
laws governing monopolies and trusts, see § 75-13. 

Editor’s Note.—The 1943 amendment, which substituted 
“solicitorial” for “judicial” in line two, further provided: 
Wherever reference to the solicitor of a ‘‘judicial district” 
appears in any statute the same shall be deemed to refer 
to the solicitor of a “‘solicitorial district.’ 


§ 7-44. Solicitors; general compensation.—The 
several solicitors of the solicitorial districts of the 
state of North Carolina shall each receive, as full 
compensation for services as solicitor, the sum of 
forty-five hundred dollars ($4,500.00), to be paid in 
equal monthly installments out of the state 
treasury upon warrants duly drawn thereon, 
which said salaries shall be in lieu of fees or other 
compensation, except the expenses allowed in § 
7-45. (Rev., s. 2767; Code, s. 3736; 1879, c. 240, 
s. 12: 1923, c. 157, s. 1; 1933, c. 78, s. 1; 1935, c. 
278: 1943, c. 134, s. 4; C. S. 3890.) 


Editcr’s Note.—The amendment of 1935 increased the sal- 
ary from $3,900 to $4,500. 

The 1943 amendment substituted 
cial’ in line two. 

In Moore v. Roberts, 87 N. C. 11, it was held that the 
solicitor of the criminal court of a county has no claim upon 
the State for such compensation as is allowed the district 
solicitors under this section, where the act establishing said 
court puts the burden of sustaining the same upon the 
county. A 

§ 7-45. Appropriation for expenses of solicitor. 
—Each solicitor shall receive, in addition to the 
salary named in § 7-44, the sum of five hundred 
($500.00) dollars per annum, which will cover all 
of his expenses while engaged in duties connected 
with his office. Said sum shall be paid in equal 
monthly installments out of the state treasury 
upon warrant duly drawn thereon, (1923, c. 157, 
g)/ 2519330 6.978, 8,29) 19387,) clS48 es 3890 ay.) 

Editor’s Note.—This section, first inserted by the act of 
1923 and providing $750 for expenses, was repealed in 1933. 
The present section was codified from the 1937 act. 


“solicitorial” for ‘‘judi- 


§ 7-46. Residence and rotation of judges.— 
Every judge of the superior court shall reside in 
the district for which he is elected. The judges 
shall preside in the courts of the different districts 
successively, but no judge shall hold the courts in 
the same district oftener than once in four years, 
but in case of the protracted illness of the judge 
assigned to preside in any district, or of any other 
unavoidable accident to him, by reason of which 
he shall be unable to preside, the governor may 
require any judge to hold one or more specified 
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terms in said district in lieu of the judge assigned 


to hold the courts of the said district. (Const., 
Art. 4, s. 11; C. S. 1482.) 
Cross References.—As to method of rotation, see § 7-74. 


See also N. C. Const., Art. IV, s. 11 and notes. 

De Facto Judges.—A judge of a superior court who pre- 
sides in another district by appointment of the Governor, 
is a de facto judge, and his acts in that capacity are valid. 
State v. Lewis, 107 N. Go 06708125. B'457,.13° 3: E. 247, 
11 L. R. A. 100; State v. Turner, 119 N. C. 841, 25 S. B, 810. 


§ 7-47. Oath of office.—Every judge before he 
shall act as such shall, in open court, or before 
the governor, or before one of the judges of the 
supreme or superior courts, oF before some jus- 
tice of the peace, take the oath appointed for pub- 
lic officers, and also an oath of office. The off- 
cer or court before whom the judge shall qualify 
shall cause the judge to subscribe the oaths by 
him taken, and having certified the same, shall 
return the oaths to the secretary of state, who 
shall carefully preserve them; and if any judge 
shall act in his office before he shall have taken 
the oaths directed, he shall forfeit and pay two 
thousand dollars, one-half to the use of the state 
and the other half to the person who shall sue 
for the same. (Rev., s.. 1497; Code, s. 924; R. CZ 
erat, asset SdOs LTTE, oC. 115; 1806, c, 694, s. 13; 
1848, c. 45; C. S. 1433.) 

Cross References.—As to forms of oaths, see §§ 11-6, 11-7, 
11-11. As to penalty for failure, see § 128-5. As to con- 
stitutional requirement and form, see Const, Art. VI, s. 7 

§ 7-48. Vacancies filled—All vacancies occur- 
ring by death, resignation or otherwise in the of- 
fices of justice of the supreme or judge of the 
superior court of the state shall be filled for the 
unexpired term at the next general election for 
members of the general assembly held after such 
vacancy is created. The persons elected at such 
election shall be commissioned by the governor 
immediately after the ascertainment of the result 
in the manner provided by law, and shall qualify 
and enter upon the discharge of the duties of the 
office within ten days after receiving such com- 
mission. (Rev., s. 1498; 1899, c. 613; Const., Art. 
4, 5. 25; C. S. 1434.) 

Cress Reference.—As to filling vacancies prior to next 
election, see N. C. Const., Art. IV, s. RY, 

§ 7-49. When judge may discharge solicitor.— 
When any state solicitor, authorized by election 
or appointment to act as prosecuting attorney for 
or in behalf of the state of North Carolina, in any 
of the courts of said state, shall appear at such 
court, in term time, drunk or intoxicated, or when 
it shall be brought to the knowledge of the judge 
presiding at such court that the solicitor whose 
duty it is to represent the state at such court is in 
the town in which such court is being held, drunk 
or intoxicated, at any time, it shall become the duty 
of such judge and he is hereby directed to im- 
mediately discharge such solicitor from the duties 
of such court, for the term then being held, and 
appoint some competent attorney to act as state 
solicitor for the term. ‘The appointee shall be al- 
lowed all the fees and compensation belonging to 

he solicitor for such term. (Rev., s. 1499; 1901, 
c. 717; C. S. 1435.) 


§ 7-50. Emergency judges; duties; compensa- 
tion.—The persons embraced within the provisions 
of section 7-5i are hereby constituted emergency 
judges of the superior court under article four 
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(4), section eleven (11), of the constitution of 
this state, and are authorized to hold the superior 
courts of any county or district when the judge 
assigned thereto, by reason of sickness, disability, 
or other cause, is unable to attend and hold said 
court, and when no other judge is available to 
hold the same, and to hold special terms when 
commissioned so to do by the governor, and as 
compensation for holding such special terms shall 
receive their actual expenses and in addition 
thereto fifty dollars per week, to be paid by the 
county in which such special term is held. 

In case of emergency arising as provided in 
said section, the governor shall designate the per- 
son to act as emergency judge who shall receive 
his actual expenses only incurred while so acting, 
to be paid by the treasurer upon warrant of the 
auditor, upon certificate of the judge: Provided, 
that the county asking the governor for an emer- 
gency judge shall have the privilege of requesting 
the assignment of a particular judge. Such emer- 
gency judges shall be subject to all the regula- 
tions respecting superior court judges except as 
otherwise provided in §§ 7-50, 7-52, and 7-53. 
(1921, c. 125, ss. 2, 3; Ex. Sess. 1921, c. 20, s. 3; 
1941) \C.. 52, Sr dea Ou Ose tooka le) 

Cross References.—As to duty of governor to assign judges 
when regular judges not available, see 8 7-71. As to gov- 
ernor ordering special terms, see § 7-78. 

Editor’s Note.—The 1941 amendment struck out the words 
“special or’ formerly appearing after the word “consti- 
tuted” in line three of the first paragraph. 

For comment on the 1941 amendment, see 19 N. C. Law 


Rev. 473. 
This section was discussed in 3 N. C. Law Rev. 131. 


§ 7-51. Salaries of resigned or retired justices 
of supreme court and judges of superior courts.— 
Every justice of the supreme court and regular or 
special judge of the superior court who has here- 
tofore resigned or retired from office at the end 
of his term, or who shall hereafter resign or retire 
at expiration of his term, who has attained the 
age of sixty-five (65) years at the date of his 
resignation or retirement, and who has served for 
fifteen (15) years on the supreme court or on the 
superior court, or on the supreme and superior 
courts combined, or twelve consecutive years on 
the supreme court, or who, without regard to the 
age of such judge or justice having served one 
full term or six years on either the supreme or 
superior court, and while still in active service 
thereon, shall have become totally disabled through 
accident or disease to carry on the duties of said 
office; or who, without regard to the age of such 
judge or justice, by reason of such accident, with- 
out fault on his part, shall suffer such physical 
impairment as not to be able to efficiently per- 
form the duties of his office and who retires at 
the end of his term, shall receive for life two- 
thirds (2/3) of the annual salary from time to 
time received by the justices of the supreme 
court or judges of superior court, respectively, 
payable monthly; provided, that any such justice 
or judge, who has or shall have served as such 
for twenty-five years or longer (whether con- 
tinuously or not), and whose sixty-fifth birthday 
shall occur within six months next succeeding his 
resignation or retirement, shall be entitled to all of 
the benefits of this section from and after the date 
of his resignation or retirement, and shall also 
be subject to the other provisions of this section. 
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The provisions herein as to the amount of life- 
time pay shall relate back to and become effective 
as of the fourth day of March, one thousand nine 
hundred and twenty-one, and the state treasurer 
is authorized and directed to pay on the warrant 
of the state auditor the salary of any justice or 
judge as affected by such provisions, less any 
amount heretofore paid. (1921, c. 125, s. 1; Ex. 
wess 1921, c. 20,0ssumie oem O2 7 1CC,alooy, 20 lem Ons 
cc. 233, 400; 1937, c. 199; 1939, c. 258; 1943, c. 543; 
Wis. 3884(a).) 

Editor’s Note.—The amendment of 1935 reduced the re- 
tirement age from seventy (70) years to sixty-five (65) 
years and added the phrase reading: “or twelve consecu- 
tive years on the supreme court.” 

The 1937 amendment, inserting the provision as to dis- 
ability through accident or disease provides: ‘The provi- 
sions of this amendatory act shall apply without regard to 
the age of the judge or justice affected.” 

The 1939 amendment inserted the words “regular or 
special’ near the beginning of the section and the words 
“or six years’ after the words “served one full term.” 

The 1943 amendment substituted ‘“‘sixty-fifth’ for ‘‘sev- 
entieth’’ in the fourteenth line from the end of the section. 

See 12 N. C. Law Rev. 367, for note on “Power of Con- 
gress to Diminish the Retired Salaries of Federal Judges.” 

§ 7-52. Jurisdiction and powers of emergency 
judges.—To the end that emergency judges pro- 
vided for in § 7-50 shall have the fullest power 
and authority sanctioned by Article Four (IV), 
Section Eleven (11), of the Constitution of North 
Carolina, such judges are hereby vested, in the 
courts which they are duly appointed to hold, with 
the same power and authority in all matters what- 
soever that regular judges holding the same 
courts would have. An emergency judge duly as- 
signed to hold the court of a particular county 
shall have, during said term of court, in open 
court and in chambers, the power and authority 
of a regular judge in all matters whatsoever aris- 
ing in that judicial district that could properly be 
heard or determined by a regular judge holding 
the same term of court. (Ex. Sess. 1921, c. 94, s. 
degteeo, Cc. 8; 1941, c.\52,-s,. 25°C. Sea4a5i hy) 

Cross Reference.—As to duty of governor to assign judges 
when regular judges not available, see § 7-71. 


Editor’s Note.—The 1941 amendment rewrote this section. ’ 


§ 7-53. Orders returnable to another judge; 
notice.—If any special or emergency judge has 
made any matters returnable before him, and 
subsequent thereto he should be called upon by 
the governor to hold court elsewhere, said judge 
shall make an order directing said matter to be 
heard before some other judge, setting forth in 
said order the time and place same is to be heard, 
and send a copy of said order to the attorney or 
attorneys representing the parties plaintiff and 
defendant in such matter. (Ex. Sess. 1921, c. 94, 
6.0% (Gra aol ed 


§ 7-54. Governor to make appointment of 
four special judges.—The governor of North Caro- 
lina may appoint four persons who shall possess 
the requirements and qualifications of special judges 
as prescribed by article four, section eleven of the 
constitution, and who shail take the same oath of 
office and otherwise be subject to the same re- 
quirements and disabilities as are or may be pre- 
scribed by law for judges of the superior court, 
save the requirements of residence in a particular 
district, to be special judges of the superior courts 
of the state of North Carolina. Two of the said 
judges shall be appointed trom the western judicial 
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division and two from the eastern judicial division, 
as now established. The governor shail issue a 
commission to each of said judges so appointed for 
a term to begin July first, one thousand nine hun- 
dred and forty-three, and to end June thirtieth, 
one thousand nine hundred and forty-five, and the 
said commission shall constitute his authority to 
perform the duties of the office of a special judge 
of the superior courts during the time named here- 
in. (1927, c. 206, s. 1; 1929, c. test Seplsal Gale nice OF 
8. 1; 1933, c.. 217, s. 1; 1935, c. 97, s. Leo S (uCaees 
s. ile | G.j31,185 815 1940 sen Se 15.1943" <c. 58, 
Sal. 


For a discussion of this 

Procedure, p. 37. 
_Editor’s Note.—Prior to the amendment of 1933, this sec- 
tion was mandatory. It required that the governor shall 
appoint, ete. 
_ The _subsequent amendments re-enacted sections 7-54 to 
7-61 without change except as to dates, and as specified in 
the note to § 7-56. For comment on the 1941 amendment, 
see 19 N. C. Law Rev. 473. 

Judicial Notice of Appointment as Special Judge.—The 
Supreme Court will take judicial notice on appeal of the 
Sp egaiee of i ae person as a special judge under 
the provisions of this chapter. Green t i 
C. 472, 149 S. E. 685. spiabmega ett. 

When necessary for the determination of a case on ap- 
peal, the Supreme Court will ‘take judicial notice of the 
counties comprising a judicial district, and that a judge 
holding a term in one of the counties was a special judge 
appointed by the Governor under the authority of this 
pose Reid y. Reid, 199 N. C, 740" 155. So, 719: 

ited in Bohannon y. Virgini : 
eae: ginia Trust Co., 198 N. C. 702, 


§ 7-55. Time for appointment.—Each_ special 
judge shall be appointed by the governor on or be- 
fore July first, one thousand nine hundred and 
forty-three, and shall be subject to removal from 
office for the same causes and in the same manner 
as regular judges of the superior court; and va- 
cancies occurring in the offices created by §§ 7-54 
to 7-61 shall be filled by the governor in like 
manner for the unexpired term thereof. (1927, °c: 
206, s. 2; 1929, c, LSS es 193d, Cc Posse: 1933 
Coal (essies LOO oC 97, 8: 23 1937, c. Ces Sees 1939, 
C.'31,,$.12; 1941) co, iitere, 2; 1943, c. 58, s. 2.) 


§ 7-56. Further appointments.—The governor 
is further authorized and empowered, if in his 
judgment the necessity exists therefor, to ap- 
point at such ‘time as he may determine, not ex- 
ceeding four additional judges, two of whom shall 
be residents of the eastern judicial division and two 
of whom shall be residents of the western judicial 
division, whose term of office shall begin from his 
or their appointment and qualification and end 
June thirtieth, one thousand nine hundred and 
forty-five. All the provisions of §§ 7-54 to 7-61 
applicable to the four special judges shall be 
applicable to the four special judges authorized to 
be appointed under this section. (1927, c. 206, s 
3; 1929, c. 137, s. 3: 1931, c. 29, s. 3; 1933; ‘c, 217 8, 
8; 1935, c. 97, s. 3; 1937, c. 72, s. 8; 1939, ¢. 31. 5, 
3; 1941, c. 51, s. 3; 1943, c. 58, s. 3.) ee 
Editor’s Note.—The 1941 amendment authorized the 2p- 
ointme iti j : 
he mt eh net pars "prelates alee 
tii comment on this amendment, see 19 N. C. Law key. 

§ 7-57. Extent of authority. — The authority 
conferred in §§ 7-54 to 7-61 upon the patebans 
pursuant, to article four, section eleven, of the 
constitution of North Carolina, to appoint such 
special judges shall extend to regular as well as 


statute, see Jerome on Civil 
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special terms of the superior court, with either 
civil or criminal jurisdiction, or both, as may be 
designated by the statutes or by the governor 
pursuant to law. (1927, c. 206, s. ApetOO9 a CaS ts 
ot esi Setecc9, S45 1088,0Cisel ts, Sete esp; Cr.9%, 
Sud w10s7, Ca (2, S.,45 LOSG memo. S245 loth aCe OL, 
s. 4; 1943, c. 58, s. 4.) 


§ 7-58. Jurisdiction as of regular judges.— 
To the end that such special judges shall have the 
fullest power and authority sanctioned by article 
four, section eleven, of the constitution of North 
Carolina, such judges are hereby vested, in the 
courts which they are duly appointed to hold, with 
the same power and authority in all matters what- 
soever that regular judges holding the same courts 
would have. A special judge duly assigned to hold 
the court of a particular county shall have during 
said term of court, in open court and in chambers, 
the same power and authority of a regular judge 
in all matters whatsoever arising in that judicial 
district that could properly be heard or determined 
by a regular judge holding the same term of court. 
(1927, c. 206, s. 5; 1929, c. 137, s. 5; 1931, c. 29, s. 
5; 1933, c. 217, s. 5; 1935, c. Shes Ge. Se A sig eae Sk 
5; 1939, c. 31, s. 5; 1941, c. 51, s. 5; 1943, c. 58, s. 5.) 

No Jurisdiction When Not Holding Term of Court.—A 
special or emergency judge has no authority to determine 
a controversy without action at chambers when not hold- 
ing a term of court. Greene v. Stadiem, 197 N. C. 472, 
149 S. E. 685. See also Bohannon v. Virginia Trust Co., 
198 N. C. 702, 153 S. EB. 263, and cases cited under § 7-63. 

Special Judge Holding Single Term—Motion for Alimony. 

—Where a special judge has been authorized under com- 
mission of the Governor to hold a term of court in only 
one county of a district, he may not issue an order for 
alimony, attorney’s fees and costs in a proceeding in an 
action for divorce a vinculo, continued to be heard before 
a judge regularly holding the terms of court in that dis- 
trict and this being determinative of the appeal the ques- 
“tion is not presented as to whether it was required that 
the appellant should make it appear by the Governor’s 
commission, or otherwise, that the regular judge assigned 
was unable to attend and hold courts, etc. N. Ce Const. 
Art. IV, §§ 10 and 11. Reid v. Reid, 199 N. C. 740, 155 
So 5.0719. 

Cited in Edmundson v. Edmundson, 222 N. Cx181, 190; 
22 S. EB. (2d) 576 (dis. op.). 

§ 7-59. Salary, expenses; terms; practice of 
law.—The special judges so appointed shall receive 
the same salary and traveling expenses as now are, 
or may hereafter be, paid or allowed to judges of 
the superior court for holding their regularly as- 
signed courts, and they shall hold all such regular 
and special terms of court as they may be directed 
and assigned by the governor to hold, without ad- 
ditional compensation: Provided, that no person 
appointed under §§ 7-54 to 7-61 shall engage in 
the private practice of law. GigeiarenmeoG, S.4 65 
1929, c. 137, s. 6; 1931, c. 29, s. 6:2193387e¢. 217, s. 
Herbs, Cc: 9757S. 6;:1937, c. 72, s. 6; 1939, c. 31, s. 
6; 1941, c. 51, s. 6; 1943, c. 58, s. 6.) 


§ 7-60. Powers after commission expires.— Noth- 
ing in $§ 7-54 to 7-61 shall be construed to prohibit 
such special judges from settling cases on appeal 
and making all proper orders in regard thereto 
after the time for which they were commissioned 
has expired. (1927, c. 206, s, 7; 1929, c. 137, s. 7; 
1931, c. 29, s. 7; 1933, c. 217, s. 7; 1935, c. 97, s. es 
1937, c. 72, 8. 7; 1939, c. 81, s. 7; 1941, c. 51, s. 75 
1943, c. 58, s. 7.) 

§ 7-61. Effect on sections 7-50 and 7-51.—Noth- 
ing in §§ 7-54 to 7-60 shall in any matter affect §§ 
7-50 and 7-51. (1927, c. 206, s. 8; 1929, c. 137, s. 8; 
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LOSI meO Sos A9a0; Ce aligns. Oo; LId0; Cc. OT, 'S: 
8; 1937, c. 72, s. 8; 1939, c. 31, s. 8; 1941, c. 51, Ss. 8; 
1943, c. 58, s. 8.) 


§ 7-62. Disposition of motions where judge 
disqualified. — Whenever the judge before whom 
any motion is made, either at term time or at 
chambers, shall disqualify himself from determin- 
ing it, he may in his discretion refer the same 
for disposition to the resident judge of any ad- 
joining district, who shall have full power and 
authority to hear and determine the cause in the 
same manner as if he were the presiding judge 
of the district in which the cause arose. (1939, 
c. 48.) 

Art. 8. Jurisdiction. 


§ 7-68. Original jurisdiction. — The superior 
court has original jurisdiction of all civil actions 
whereof exclusive original jurisdiction is not 
given to some other court; and of all criminal ac- 
tions in which the punishment may exceed a fine 
of fifty dollars, or imprisonment for thirty days; 
and of all such affrays as shall be committed 
within one mile of the place where, and during 
the time, such court is being held; and of all of- 
fenses whereof exclusive original jurisdiction is 
given to justices of the peace, if some justice of 
the peace shall not within twelve months after 
the commission of the offense proceed to take of- 
ficial cognizance thereof. (Rev., s. 1500; Code, 
s. 922; 1889, c. 504, s. 2; Const. Art. IV, ss. 12, 27; 
1879, c. 92, s..11; 1881, c. 210; CS. 1436.) 

I. In General. 

II. Actions Ex Contractu. 
A. Jurisdiction Generally. 
B. Essentials. 
1, The Amount. 
a. In General. 
b. Previous Remission. 
2. Good Faith. 
III. Actions Ex Delicto. 
IV. Criminal Actions. 
A. Generally. 


B. Essentials of Indictment. 
V. Equitable Jurisdiction. 


Cross Reference. 
As to jurisdiction of justices of the peace, see § 7-121. 


I. IN GENERAL, 


Constitutionality of Section—The General Assembly has 
constitutional authority to distribute among the other courts 
prescribed in the Constitution that portion of judicial power 
and jurisdiction which does not pertain to the Supreme 
Court. Const., Art. IV, sec. 12; Williams v. Williams, 188 
NecCe cen 125) on aoe, 

The constitutional jurisdiction of the superior court, gen- 
erally, may be stated as intermediate between the Supreme 
Court and the courts of justices of the peace. Mott v. 
Board, 126 N. C. 866, 36 S. E. 330. 

Construction with Other Sections, — This section defining 
the jurisdiction of the superior court, means. only the ju- 
risdiction which is necessary to be set out in good faith 
to confer original jurisdiction on that court of the action, 
and must be construed in connection with section 1-123, au- 
thorizing a joinder of additional causes of action, which may 
be of “any” amount, and sec. 1-135, par. 2, and sec, 1-137, 
authorizing counterclaims also, without any limitation as 
to the amount. Either of these three sections is as valid as 
the other, and all three must be construed together. There 
is no conflict between them. Singer Sewing Machine Co. 
v. Burger, 181 N. C. 241, 107 S. E. 14. 

Distribution of Jurisdiction Question of Procedure.—The 
interpretation of the Constitution and statutes as to the 
distribution of jurisdiction among the superior and inferior 
courts, and courts of the justices of the peace, involves no 
rule of property, but only of procedure. Singer Sewing 
Machine Co. v. Burger, 181 N. C. 241, 107 S. E. 14. 

General Jurisdiction of Superior Court.—The jurisdiction 
of the superior court is general and not limited, except in 
the sense that it has been narrowed from time to time by 
carving out a portion of this general jurisdiction and giving 
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it, either exclusively or concurrently, to other courts. Sin- 
ger Sewing Machine Co. v. Burger, 181 N. C. 241, 107 S. E. 
14. 

The superior court, under the provisions of this section, 
has exclusive original jurisdiction in all cases when it 1s 
not given to some other court. State v. Waldrop, 63 N. C. 
507, 508. 

The superior court is a court of general common-law 
jurisdiction, with power to try all actions founded on con- 
tract, where the principal sum demanded is above $200, and 
such other actions which have been or may be allotted to it 
by the General Assembly, within the limits of the consti- 
tution. Walton v. Walton, 80 N. C. 26. 

The superior court is one of general jurisdiction, being the 
highest court of original jurisdiction in the State, and it 
may take cognizance of all suits, which are not taken from 
it by statute. State v. Garland, 29 N. C. 48, 49. 

A nonresident plaintiff may maintain an action against 
the initial and nonresident carrier, the cause being transi- 
tory. McGovern y. Atlantic Coast Line R. Co., 180 N. 
C. 219, 104 S. E. 534. 

Power to Give Complete Relief.—Where superior court ac- 
quires jurisdiction of any part of the matter involved in 
a suit it will proceed to determine the whole. Baker v. 
Wartermnl27miNe Kn. 925 3745. Hane. 

Action Wrongfully Instituted——Where an action is wrong- 
fully brought before the clerk of the superior court and is 
taken to the superior court by appeal, the superior court 
having original jurisdiction, it will be retained for hear- 
ing. Springs v. Scott, 132 N. C. 548, 44 S. E. 116; Smith 
v. Gudger, 133 N. C. 627, 45 S. E. 955; In re Anderson, 132 
Nine 243, 64000. 4 649. 

Whether Action m Tort or on Contract.—To determine 
whether an action is brought in tort or on contract the 
complaint alone will 


be considered, and where the com- 
plaint alleges the wrongful demand of one hundred dol- 
lars by the defendant of the plaintiff's wife, as money 


due to the defendant under a mistake in the payment of 
a check, and alleges that the money was paid the defend- 
ant by plaintiff's wife upon insistent demand, the com- 
plaint alleges an action in tort within the original juris- 
diction of the superior court under const. art. 4, § 27, and 
this and section 7-122, and not an action on contract within 
the jurisdiction of a justice of the peace under § 7-121. 
Roebuck v. Short, 196 N. C. 61, 144 S. EK. 515. 

Demurrer for Lack of Jurisdiction. — Where it appears 
from the complaint in an action brought in the superior 
court that a good cause of action is alleged in the amount 
cognizable only in the court of the justice of the peace, 
and recovery cannot be had for the difference in amount 
necessary to sustain the jurisdiction of the superior court, 
a demurrer should be sustained. Williams vy. Williams, 188 
Nae Cae720,.) 125 ussmisaasee 

Construction of Complaint.—Allegations of a complaint are 
construed liberally in the pleader’s favor with a view to 
substantial justice between the parties, and where the 
question of jurisdiction between the superior court and that 
of a justice of the peace arises, depending upon the amount 
involved, and whether the action is ex contractu or ex de- 
licto, the courts are disposed to construe the complaint in 
favor of the jurisdiction chosen. Mitchem v. Pasour, 173 
Neen 487, 92) (9. 1B. 322. 

Quoted in Albertson v. Albertson, 207 N. C. 547, 549, 178 S. 
Byercog. 

Applied in Bryan v. Street, 209 N. C. 284, 183 S. E. 366. 

Cited in Edmundson v. Edmundson, 222 N. C. 181, 22 S. 
| Da 200 Aon 


II. ACTIONS EX CONTRACTU. 


A. Jurisdiction Generally. 


Editor’s Note.—Reference must be had to section 7-121 
wherein exclusive original jurisdiction of all civil actions 
founded on contract, subject to two exceptions therein men- 
tioned, is given to the justices of the peace. 

When Jurisdiction Assumed. — By this section exclusive 
original jurisdiction is conferred on courts of a justice of the 
peace in actions ex contractu where the amount demanded 
does not exceed the sum of two hundred dollars, and in the 
superior court where the demand exceeds that sum, the ju- 
risdiction of the latter court depending upon whether from 
the pleadings it may be seen that it was made in good 
faith, and whether the allegations of the complaint suffi- 
ciently allege a good cause of action to sustain the juris- 
diction sought. Williams v. Williams, 188 N. C. 728, 125 S. 
E. 482. 

Test.—The aggregate sum demanded in good faith is the 
test of jurisdiction. Boyd v. Roanoke, etc., R. R., 132 N. 
C. 184, 186, 43 S. EK. 631; Martin v. Goode, 111 N. C. 288, 289, 
16 S. EB. 232. 


Amendment after Verdict.—Where 2 complaint does not 
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state the sum demanded, and a verdict is rendered for less 
than $200, the trial court may allow the complaint to be 
amended after verdict so as to make the claim more than 
$200, and the superior court has jurisdiction if the claim was 
made in good faith. Boyd v. Roanoke R., etc., Co., 132 
Ne Cir 1845843550 n63l, 


B. Essentials. 
1. The Amount. 


a. In General, 


Separate Items.—Where the items of an account are incur- 
red under different contracts, an action may be brought on 
each item before a justice of the peace, the separate item 
being less than $200. Copland v. Tel. Co., 136 N. C. 11, 48 
Sa aool. : 

Under Single Contract.—Where a single contract is made 
for furnishing certain specified articles, at prices fixed for 
each, the plaintiff cannot be allowed to “split up’ the ac- 
count and recover upon each item. Jarrett v. Self, 90 N. 
C. 478. 

Action to Recover Loan.—The superior court has not orig- 
inal jurisdiction of an action by a stockholder in an insur- 
ance company doing business as a building and loan associ- 
ation, against the company, to recover an overpayment of 
interest on a loan, where the amount sought to be recov- 
ered is less than $200. Gillam v. Life Ins. Co., 121 N. C. 
369, 28 S. E. 470. 

Waiver of Tort.—The superior court possesses no juris- 
diction in actions in which a tort is waived and suit is 
brought on an implied contract for a claim less than $200. 
Winslow v. Weith, 66 N. C. 432. 


Less Than Statutory Amount.—In an action, founded on 
an implied contract, by the sheriff against his deputy for 
a misfeasance in office, the superior court has no jurisdiction 
where the amount demanded is less than $200. Latham v. 
Rollins, 72 N. C. 454. 

Where Recovery of Jurisdictional Amount Impossible.—The 
superior court has no original jurisdiction of a legal cause 
of action, founded on contract, when in no event can the 
plaintiff recover as much as $200. Howard v. Mutual, etc., 
Life Ins. Ass’n, 125 N. C. 49, 34 S. E. 199; Sloan v. Carolina 
Cente Ra. Co..l265 Ne Cee487 sommes 


b. Previous Remission. 


The fact that plaintiff has remitted damages in excess 
of $200 in his action stied on in the justice’s court does not 
necessarily oust the jurisdiction of the superior court in 
an action brought on the same contract there. Brock v. 
Scott; : 159) N. (C:5135° 75 Saoe724: 

But the superior court has no jurisdiction of an action 
to recover upon a running account of $312, where it is 
shown that from time to time the defendant had reduced 
the amount by sundry payments to a sum under $200 at 
the time the action is brought. Wiserman v. Witherow, 
90 N. C. 140. 

2. Good Faith. 


Generally.—It is the amount demanded in good faith (de- 
finable as an honest purpose plus relation to the facts al- 
leged in the complaint as a whole which reasonably tend 
to support it), that fixes the jurisdiction of the court. 
Thompson vy. Southern Express Co., 144 N. C. 389, 57 S. E. 
18; Wooten v. Biggs Drug Co., 169 N. C. 64, 85 S. E. 140. 


While the sum demanded ordinarity determines the ju- 
risdiction, yet the plaintiff must make his demand in good 
faith and not for the purpose of giving the court jurisdic- 
tion. Wiserman vy. Witherow, 90 N. C. 140. 


Bona Fide Contention.—In an action involving the con- 
struction of a contract, where it is apparent that there was 
a bona fide contention for more than $200, the superior 
court has jurisdiction. Horner School v. Westcott, 124 
ING Cie 518, oe poses eScos 


III, ACTIONS EX DELICTO. 


Constitution and Statute.—Under our Constitution and 
statute jurisdiction is conferred upon a justice of the peace 
concurrent with that of the superior court of all actions 
of tort wherein the plaintiff, in good faith, states or lim- 
its his demand at fifty dollars, or less. Houser v. Bonsal & 
Co., 149 N. C. 51, 62 S. E. 776, and cases cited. 


Failure to Prove Allegation in Entirety.—Where a cause 
of action within the jurisdiction of the superior court is 
alleged in good faith, jurisdiction is not lost by failure to 
prove the allegation in its entirety, and in an action in tort 
the superior court has jurisdiction though the sum de- 
manded is less than $200. Fields v. Brown, 160 N. C. 295, 76 
S. E.. 8. 

Conversion.—The superior 
action for damages for the 


court has jurisdiction of an 
conversion of property where 
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the amount claimed is one hundred and twenty-five dol- 
lars. Asher v. Reizenstein, 105 N. C. 213, 10 S. E. 889. 

Deceit and False Warranty—An action for deceit and 
false warranty, in the sale of a horse, is cognizable in the 
superior court, though the damages claimed amount only 
to fifty dollars. Ashe v. Gray, 88 N. C. 190. 


In Long v. Fields, 104 N. C. 221, 10 S. E, 253, it was 
said: “It has been settled by a line of decisions in this 
court, and manifestly upon mature consideration, that 


where there is a warranty of soundness in the sale of a 
horse, the vendee may declare in tort for a false warranty 
and add a count in deceit, or, under the new procedure, a 
second cause of action in the nature of deceit, and 
though the sum demanded be less than $200 the action will 
not be deemed one founded on contract, and the superior 
court will have jurisdiction.” Bullinger v. Marshall, 70 N. 
C. 520: Ashe v. Gray, 88 N. C. 190; S. C., 90 N. C. 137; 
Harvey v. Hambright, 98 N. C. 446, 4 S. E. 187. 

Same—Prosf of Guilty Knowledge.—The complaint being 
for a tort, sustains the jurisdiction, though the charge of 
a guilty knowledge of the falsity of the representations 
which influenced the plaintiff in making the contract of 
exchange may not have been proved, and for the want of 
which no issue was asked to be made up. Fields v. Brown, 
160 N. C. 295, 300, 76 S. E. 8. 

Waiver of Tort.—Plaintiff may waive the tort and sue 
in contract. Bullinger v. Marshall, 70 N. C. 520; McDonald 
vy. Cannon, etc., Co., 82 N. C. 245, but where this course is 
pursued, it is incymbent upon the plaintiff to allege in good 
faith a claim amounting to more than $200. Winslow v. 
Weith, 66 N. C. 432. 

Where, in an action for damages in the sum of $125, 
for the conversion of certain cotton, the complaint alleged 
that the plaintiff sold to the defendants two bales of cot- 
ton at a certain price per pound on the terms that the 
price was to be paid down and no title to pass until the 
price was paid, and the defendants, on getting possession 
of the cotton, refused to pay the price, it was held, that 
the superior court had jurisdiction. McDonald v. Cannon, 
etc., Co., 82 N. C. 245. In such case the plaintiffs might 
have affirmed the contract and sued for the price agreed 
to be paid (less than $200), and then a justice of the peace 
would have had jurisc’ tion of the action. Id. 


IV. CRIMINAL ACTIONS. 


A. Generally. 


The superior court has original jurisdiction of assaults 
and batteries: 1st, when a deadly weapon is used; 2nd, 
when serious damage is done; 3rd, when the offense was 
committed six months (now twelve months) before the in- 
dictment was found, and no justice of the peace has taken 
cognizance of the offense. State v. Cunningham, 94 N. C. 
824. See also, State v. Phillips, 104 N. C. 786, 10S. E. 463. 

Jurisdiction Attaches for All Crimes Included.—Having 
acquired cognizance of an imputed crime, which was as- 
sault with intent to commit rape, the court may proceed 
to dispose of the subordinate misdemeanor, of which it 
could not have taken jurisdiction as a distinct substantive 
offense until after the lapse of the specified time without 
judicial action commenced before a justice, it being not the 
purpose of the legislation to arrest further proceedings 
when the assumed jurisdiction was rightful, and neither of- 
fense is outside of that jurisdiction ultimately. State v. 
Reaves, 85 N. C. 553. 


Charge Different from Case Made Out.—Where the in- 
dictment charges an assault with a deadly weapon, but the 
proof shows a simple assault, committed within less than, 
six (now twelve) months since the finding of the bill, the 
jurisdiction of the superior court is not ousted, as the cases 
in which this would happen are limited to those in which 
the charge in itself is of a simple assault. State v. Fesper- 
mane 108°N« C.e770, 771, eS. Beals 


Manner of Excepting to Jurisdiction Exception to the 
jurisdiction of the superior court, for that six months (now 
twelve) had not elapsed, should be made, not by a motion 
‘to quash or in arrest of judgment, but by a prayer for in- 
structions to the jury to acquit. State v. Earnest, 98 N. 
Cx 7A0,, 455. 4895. 

Misdemeanors.—The superior court has exclusive jurisdic- 
tion of misdemeanors where the punishment is not limited to 
a fine not exceeding fifty dollars or imprisonment not ex- 
ceeding thirty days. Washington v. Hammond, 76 Nee 
33. 

B. Essentials of Indictment. 


Twelve Month Period.—An indictment for an affray need 
not aver that the offense was committed more than six 
months (now twelve) before the finding of the bill and that 
no justice has taken jurisdiction. State v. Moore, 82 N. 
Cc. 660. 
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Failure of Justice of Peace to Assume Jurisdiction. — 
When the superior court takes cognizance of such cases 
as the justices of the peace fail to assume jurisdiction of, 
it is not necessary to aver in the indictment the fact of the 
justice’s omission in order to confer jurisdiction on the su- 
perior court. State v. Porter, 101 Nie Cer 71s 5 14, 2 Ses. 
902. Nor is it material that the offense is alleged to have 
been committed on a day more than six months (now 
twelve) before the finding of the indictment, in the indict- 
ment itself, as the date is not traversable and is not fixed 
on the verdict. Id. 

Use of Deadly Weapon.—This section does not render it 
necessary that a bill found by the grand jury of the su- 
perior court for an assault and battery should aver that a 
deadly weapon was used, that any serious damage was done, 
that six months had elapsed before the finding of the bill, 
or that the offense was committed within one mile of the 
court during the session thereof. The defendant, under the 
plea of not guilty, may negative the existence of the ju- 
risdictional facts. State v. Taylor, 83 N. C. 602. 

Matter of Defense. — Upon the trial of an indictment for 
simple assault, the superior court prima facie has jurisdic- 
tion, but it is open to the defendant to show that the offense 
was committed within six months (now twelve) of the 
finding of the bill. State v. Earnest, 98 NGECe 740; 6455.25. 
495, 

V. EQUITABLE JURISDICTION. 


Generally.—The superior court possesses the same equi- 
table jurisdiction, when not limited by statute, formerly ex- 
ercised by courts of equity. Seattle v. Seattle, 141 Nie Ce 
553, 54 S. E. 445. 

Over Property of Infants.—The superior courts in their 
equity jurisdiction have inherent authority over the prop- 
erty of infants, since they stand in loco parentis and have 
the same jurisdiction in this respect as that of the English 
High Courts of Chancery. Coxe v. Charles Stores Co., 215 
N. C. 380, 1 S. BE. (2d) 848, 121 A. L. R. 959. 

Interpleader.—Where the controversy involves an action 
in the nature of a bill of interpleader to determine the right 
of two adverse claimants to a fund, jurisdiction of the su- 
perior court attached upon the ground that it is an ex- 
ercise of the powers of the court enforceable by a bill in 
equity under the old system. Timber Co. v. Wells, 171 N. 
C. 262, 88 S. E. 327. 

Foreclosure of Mortgages.—Because of the equity grow- 
ing out of the relation of mortgagor and mortgagee when 
the latter seeks to have the mortgaged premises fore- 
closed for the nonpayment of the debt, the superior court 
has jurisdiction when the amount secured is for a less sum 
than two hundred dollars. Singer Sewing Machine (Bleu 
v. Burger, 181 N. C. 241, 107 S. E. 14. 

Subrogation.—The superior court has jurisdiction of an 
action by a creditor seeking to be subrogated to the rights 
of other creditors of the same debtor whose claims he had 
paid. Fidelity Co, v. Jordan, 134 N. C. 236, 46 S. E. 496. 

To Establish Claim against Married Woman.—A _ pro- 
ceeding to establish a claim against a feme covert and to 
have a lien declared for materials furnished, etc., must be 
brought before a justice, if the amount claimed is under 
$200. It is when the proceeding is not under the statute, 
but is equitable in nature, as a bill for foreclosure of a 
mortgage, that the superior court has jurisdiction. Smaw 
v. Cohen, 95 N. C. 85. 

Debtor a Lunatic.—The superior court has jurisdiction to 
hear and determine an action instituted by a creditor of a 
lunatic for the recovery of a debt contracted prior to the 
lunacy. Blake v. Respass, 77 N. C. 193. 


§ 7-64. Concurrent jurisdiction.—In all cases in 
which by statute original jurisdiction of criminal 
actions has been, or may hereafter be, taken from 
the superior court and vested exclusively in courts 
of inferior jurisdiction, such exclusive jurisdiction 
is hereby divested, and jurisdiction of such actions 
shall be concurrent and exercised by the court first 
taking cognizance thereof. The provisions of this 
section shall remain in full force and effect, unless 
expressly repealed by some subsequent Act of the 
General Assembly, and shall not be repealed by 
implication or by general repealing clauses in any 
Act of the General Assembly conferring exclusive 
jurisdiction on inferior courts in misdemeanor 
cases which may be hereafter enacted. Appeal 
shall be, as heretofore, to the superior court from 
all judgments of such inferior courts: Provided, 
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that this section shall not apply to the counties of 
Alleghany, Cabarrus, Caswell, Cherokee, Clay, 
Craven, Cumberland, Currituck, Dare, Davidson, 
Edgecombe, Gaston, Gates, Graham, Granville, 
Guilford, Halifax, Harnett, Henderson, Hertford, 
Hyde, Iredell, Jones, Lenoir, New Hanover, 
Pamlico, Perquimans, Rockingham, Rutherford, 
Scotland, Surry, Union and Warren. (1919, c. 299; 
1923,°c.' 98); 1941; c. 265; CoS. 1487.) 


Editor’s Note.——The 1941 amendment rewrote this section. 

For comment on the 1941 amendment, see 19 N. C. Law 
Rey. 472. 

Only One Prosecution.—Where two courts have concur- 
rent jurisdiction of an offense, the judgment of that one 
which first passes judgment is a good defense against a 
prosecution in the other court for the same offense. State 
v. Bowers, 94 N. C. 910. 

Prisoner Bound Over to Superior Court.—Where a re- 
corder’s court and the superior courts have concurrent 
jurisdiction of a criminal offense and the judge of the for- 
mer court acts within his powers of committing magis- 
trate, and binds the prisoner over to the superior court, 
objection that the recorder’s court had thereby taken juris- 
diction of the offense is untenable, and neither will a mo- 
tion to quash the indictment, nor a plea in abatement be 
sustained. State v. Shemwell, 180 N. C. 718, 104:S. FE. 885. 

Applied in State v. Everhardt, 203 N. C. 610, 166 S. E. 738. 


§ 7-65. Jurisdiction in vacation or at term.—In 
all cases where the superior court in vacation has 
jurisdiction, and all of the parties unite in the 
proceedings, they may apply for relief to the su- 
perior court in vacation, or in term time, at their 
election. The resident judge of the judicial dis- 
trict and the judge regularly presiding over the 
courts of the district, shall have concurrent juris- 
diction in all matters and proceedings where the 
superior court has jurisdiction out of term. 
(Reva sah Oem Codemoua 0 mice res Ose 187-2) .Ce oF 
1939, c. 69; C. S. 1438.) 


Editor’s Note.—The 1939 amendment added the second sen- 
tence of this section. 

Motions.—After leaving the bench for a term of the su- 
perior court to expire by limitation, the judge cannot hear 
motions or other matters outside of the courtroom except 
by consent, unless they are such as are cognizable at 
chambers. May v. Nat. Fire Ins. Co., 172 N, C. 795, 90 S. 
E. 890. 

Interlocutory Order.—It seems that the superior court 
has power to make an amendment to an interlocutory order 
in an ancillary proceeding out of term. Coater Bros. v. 
Wilkes, 94 N. C. 174, 175. 

Consent of Parties.—A judge has no power to render 
judgment after the expiration of the term of court without 
the consent of parties. Hardin v. Ray, 89 N. C. 364. 

Same—Civil Actions.—By consent, the superior court can 
grant judgment in civil cases in vacation. Coater Bros. v. 
Wilkes, 94 N. C. 174, 175. 

The Resident Judge.—The resident judge of a district has 
no other power within such district in vacation than any 
other judge of the superior court. State v. Ray, 97 N. C. 
BO 1 eS) en 8/6: 

The judge, holding the courts of a judicial district, has 
authority to act in all matters within the jurisdiction of 
the superior court, with the consent of the parties, by sign- 
ing judgments out of term and in or out of the county and 
out of the district. Edmundson vy. Edmundson, 222 N. C. 
181, 22 <S5 Ba id) 526; 


§ 7-66. Appellate jurisdiction. — The superior 
court has appellate jurisdiction of all issues of 
law or of fact, determined by a clerk of the su- 
perior court or a justice of the peace, and of all 
appeals from inferior courts for error assigned, in 
matters of law, as provided by law. (Rev., s. 
1502: Const.. Art: LViwssa ie e7 sn. Codes sc, 9237) C, 
S. 1439.) 


Cross References.—As to appeal from clerk to judge, see 
§§ 1-272 to 1-276. As to appeals from justices of the peace, 
see § 7-195 and notes. As to appeals from other inferior 
courts, see §§ 7-195, 7-230, 7-253, 7-292, 7-295, 7-313, 7-343, 
7-378, 7-393, 7-442. As to appeal from utilities commission, 
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see § 62-20 and notes. As to appeal from industrial com- 
mission, see § 97-61. As to appeals from unemployment 
compensation commission, see § 96-15, 

General Appellate Power.—The Constitution and statutes 
vest in the superior court general appellate and supervis- 
ory powers over the -judicial action of all the inferior 
courts of the State. Taylor v. Johnson, 171 N. C. 84, 87 
S. E. 987. 

The superior court is the court of final jurisdiction and 
has power to completely determine a controversy properly 
before it, and its judgment is final as to all matters of fact 
established in accordance with procedure and is subject to 
appeal and review only on matters of law. State y. Caro- 
lina Scenic Coach Co., 218 N. C. 233, 10 S. E. (2d) 824. 

Appeals from Justice of Peace. — In cases where bills 
are found in the superior court, its jurisdiction is original. 
But in cases of appeal from justices of the peace its ju- 
risdiction is derivative, and it has no more or greater ju- 
risdiction than the justice of the peace had; and if the 
justice had none, the superior court has none. Page v. 
Rage, 16/ IN. C. 350) 353, 8830.5." By 62 


§ 7-67. Transfer of cases pending in abolished 
inferior court.—In case of the abolition of any 
court inferior to the superior court (except courts 
of the justices of the peace), all cases and matters 
then in such court, not finally disposed of, and all 
records of such court, shall forthwitk be transferred 
and delivered to the superior court of the county 
in which such inferior court has functioned, for 
trial or other disposition of such cases and matters 
as may be necessary and proper. 

The superior court to which such cases and mat- 
ters are transferred shall have the power and juris- 
diction to hear, deal with and dispose of the same 
to the same extent as would said inferior court had 
its existence continued. (1941, c. 117.) 

Where the municipal court in which the case is originally 
tried is abolished pending the decision of the supreme court 
granting a new trial, the cause will be remanded to the su- 


perior court of the county. Barnes y. Teer, 219° IN. (C823. 
1SeS. Ba (2din379: 


Art. 9. Judicial and Solicitorial Districts and 


Terms of Court. 


§ 7-68. Number of districts—The state shall be 
divided into twenty-one superior court judicial dis- 
tricts, numbered first to twenty-first, composed of 
the counties hereinafter designated. 

As required by the constitution, article IVesec= 
tion twenty-three, as amended, the state shall be 
divided into twenty-one solicitorial districts, num- 
bered first to twenty-first, which districts shall be 
the same as the judicial districts hereinafter desig- 
nated. The solicitors elected for the twenty-one 
judicial districts, respectively, in the general elec- 
tion held on November third, one thousand nine 
hundred and forty-two, shall be the solicitors, re- 
spectively, of the twenty-one solicitorial districts 
hereby created. (1913, c. 63; 1913, c. 196; 1937, ¢: 
413; Ss. °1;.19438,-c,.134;'s.r23 -C. Sy 1447.) 


Editor’s Note.—Prior to the 1937 amendment there were 
twenty districts. 


The 1943 amendment added the second paragraph of this 
section. It also inserted “‘solicitorial” in the article head- 
ing. 

§ 7-69. Eastern and western judicial divisions. 
—The state shall be divided into two judicial di- 
visions, the Eastern and Western Judicial Divi- 
sions. ‘The counties which are now or may here- 
after be included in the judicial districts from one 
to ten, both inclusive, sha!l constitute the Eastern 
Division, and the counties which are now or may 
hereafter be included in the judicial districts from 
eleven to twenty-one, both inclusive, shall constitute 
the Western Division. The judicial districts shall 
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retain their numbers from one up to twenty-one, 
and all such other districts as may from time to 
time be added by the creation of new districts shall 
be numbered consecutively. (1915, c. 15; 1937, c. 
418, s. 2; C. S. 1442.) 

Editor’s Note.—The 1937 amendment substituted “twenty- 
one” for “twenty” formerly appearing in this section. 

§ 7-70. Terms of court.—A superior court shall 
be held by a judge thereof at the courthouse in 
each county. The twenty-one judicial districts of 
the state shall be composed of the counties desig- 
nated in this section, and the superior courts in 
the several counties shall be opened and held in 
each year at the times herein set forth. Each 
court shall continue in session one week, and be 
for the trial of criminal and civil cases, except as 
otherwise provided, unless the business thereof 
shall be sooner disposed of. Each county shall 
have the number of regular weeks of superior 
court as set out in this section: Provided, however, 
that the schedule of courts of any county or judi- 
cial district may be revised or reformed and the 
number of terms of court may be increased or de- 
creased from time to time as may appear advisable 
to the court calendar commission; which said com- 
mission shall be composed of the chief justice of 
the supreme court and four judges of the supe- 
rior court, to be appointed by the governor for a 
period of four years each. The members of said 
commission shall serve without compensation 
other than their necessary expenses incurred in 
attending meetings of said commission. (1913, 
ec. 63,196; 193%, c. 408; Cra 4435) 

Eastern Division 
First District 

The first district shall be composed of the fol- 
lowing counties, and the superior courts thereof 
shall be held at the following times, to-wit: 

Currituck—Third Monday in July, for civil 
cases only; first Monday in March; first Monday 
in September. (1913, c. 196; Ex. ‘Sess. 1913, c. 
51; Ex. Sess. 1920, c. 23, s. 2; 1939, c. 59; Cras: 
1443.) 

Camden—First Monday after the first Monday 
in March and the last Monday in August. (1913, 
c, 196; 1921, c. 105; 1937, c. 283, s. 1; 1943, c. 376; 
GaSe 1443) 

Pasquotank—Eighth Monday before the first 
Monday in March for the trial of civil cases 
only; third Monday before the first Monday in 
March to continue for two weeks, the first week 
for the trial of civil cases only and the second 
week for the trial of criminal cases only; second 
Monday after the first Monday in March for the 
trial of civil cases only; ninth Monday after the 
first Monday in March to continue for two weeks 
for the trial of civil cases only; thirteenth Mon- 
day after the first Monday in March for the trial 
of criminal cases only; fourteenth Monday after 
the first Monday in March to continue for two 
weeks for the trial of civil cases only; second 
Monday after the first Monday in September for 
the trial of civil cases only; fifth Monday after the 
first Monday in September to continue for two 
weeks for the trial of civil cases only; ninth Mon- 
day after the first Monday in September to con- 
tinue for two weeks, the first week for the trial of 
civil cases only and the second week for the trial 
of criminal cases only. (1913, c. 196; Ex. Sess., 
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181s ceo 1921, c; 1055 1923° c.. 282; Pub. Loc, 
1925, c. 631; 1929, c. 167; 1933, cc. 3, 129; C. S, 
1443.) ; 

Perquimans—Seventh Monday before the first 
Monday in March, for civil cases only, for which 
term a special judge to be assigned by the gov- 
ernor; sixth Monday after the first Monday in 
March; eighth Monday after the first Monday in 
September. (1918, c. 196; Ex. Sess., 1913, c. 51; 
1931, c. 6; 1933, c. 286; C. S. 1443.) 

Chowan—Fourth Monday after the first Mon- 
day in March; eighth Monday after the first Mon- 
day in March to continue for one week, for the trial 
of civil cases only; first Monday after the first Mon- 
day in September; twelfth Monday after the first 
Monday in September. (1913, c. 196; 1931, c. 87; 
1933).c. 456; 21937; 9102314941, ¢1367,.s. 1;.C..S. 
1443.) 

Gates—Third Monday after the first Monday in 
March; eleventh Monday after the first Monday 
in September. (1913, c. 196; 1935, c. 70; C. S. 
1443.) 

Dare—Twelfth Monday after the first Monday 
in March; seventh Monday after the first Monday 
in September. (1913, c. 196; Ex. Sess. 1913, c. 
51; C. S. 1443.) 


Tyrrell—Seventh Monday after the first Mon- 
day in March; fourth Monday after the first Mon- 
day in September, and for this term a_ special 
Judge may be assigned; fourth Monday before the 
first Monday in March, for civil cases only. Up- 
on recommendation of the local bar, the board of 
commissioners for the county of Tyrrell, at their 
option, may abolish and suspend the opening and 
holding, in any year, of the term above provided 
for the week commencing on the fourth Mon- 
day before the first Monday in March, by notify- 
ing the governor and the judge scheduled to hold 
said term, at least thirty days prior to the date 
for opening same, that such term of court is not 
desired§ (1913, -c..196; Ex. Sess. 1918, c/ 515) 1919, 
Cone SC Bn Sess al O20ner 12a, Se 1351921 Cc. 835 
Exp Sess. 1921, c. 19; 1923, c. 124: Pub. Loc. 1925, 
Cocos Gone Leone Gol eC.ede selon, Coles Cast 
1443.) 

Hyde—Eleventh Monday after the first Monday 
in March; sixth Monday after the first Monday in 
September. 

In addition to the terms of court now provided 
by law to be held in Hyde county, the following 
term of court shall be opened and held in each year, 
except as hereinafter provided, in the manner and 
at the time herein set forth, to-wit: To convene on 
the third Monday in August of each year and to 
continue for one week for the trial of civil cases 
only. If the judge regularly assigned to the dis- 
trict in which said court is situate be unable to 
hold any term of court provided in the first sen- 
tence of this paragraph, for any cause set out in 
article four, section eleven of the constitution, the 
governor may appoint a judge to hold such term 
from among the regular, special or emergency 
judges. If, in the opinion of the board of commis- ° 
sioners of Hyde county, it is not advisable or neces- 
sary to hold said additional term of court, and such 
fact is so stated in a resolution duly adopted by a 
majority of said board on or before the second 
Monday in July next preceding the day for the 
convening of said term, then said term shall not be 
held on the third Monday in August of that year 
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as provided in this paragraph. Upon the adoption 
of such a resolution, the clerk of said board shall 
immediately notify the judge, who has been as- 
signed to hold the additional term, that the same 
will not be held, and no jury for the said term shall 
be drawn; but if no such resolution shall be 
adopted on or before the second Monday in July 
as provided above, then it shall be the duty of the 
board of commissioners to cause the jury to be 
drawn in the manner now prescribed by law for 
the drawing of a jury for the trial of civil cases in 
regular terms of the superior court. (1913, c. 196; 
1936, -c) 191; 1941)¢.. 367, s.212(CxS.1443)) 

Beaufort—Seventh Monday before the first 
Monday in March for two weeks, the first week 
for criminal cases only, and the second week for 
criminal and civil cases; second Monday before 
the first Monday in March for two weeks for 
civil cases only; second Monday after the first 
Monday in March for criminal cases only; fifth 
Monday after the first Monday in March for civil 
cases only; ninth Monday after the first Monday 
in March for two weeks for civil cases only; 
sixteenth Monday after the first Monday in March 
for the trial of criminal and civil cases; second 
Monday after the first Monday in September for 
the trial of criminal cases with a grand jury in 
attendance; third Monday after the first Monday 
in September for civil cases only; fifth Monday 
after the first Monday in September for civil! cases 
only; ninth Monday after the first Monday in 
September for criminal cases and consent trials 
and decrees in civil cases; thirteenth Monday after 
the first Monday in September for civil cases only. 
(1913) ¢, 196s meoceemiels, c) 51° 1919,0c.198; 
SS. 0, 4. Loc eCmiemLoot CC. 4, 8, 87s els pcan 
CHA56 Se So mCunl orm 950, (CC. 40; 283, 64 278. 
S. 1443.) 

Second District 


The second district shall be composed of the fol- 
lowing counties, and the superior courts thereof 
shall be held at the following times, to-wit: 

Washington—EFighth Monday before the first 
Monday in March, to continue for two weeks; 
sixth Monday after the first Monday in March, 
for civil cases only; eighth Monday before the 
first Monday in September; seventh Monday 
after the first Monday in September, for civil 
cases only. (1913, cc. 63, 196; Ex. Sess. 1913, c. 
51; 1919, c. 128, s. 2; c. 133; 1923, c. 227; 1929, 
c, 54; C. §. 1443.) 

Martin-—Second Monday after the first Monday 
in March, to continue for two weeks; fifteenth 
Monday after the first Monday in March; sec- 
ond Monday after the first Monday in Septem- 
ber, to continue for two weeks; fourteenth Mon- 
day after the first Monday in September; sixth 
Monday after the first Monday in March and 
eleventh Monday after the first Monday in 
September, each to continue for two weeks, for 
the trial of civil cases only. For the last two 
terms of court the Governor is hereby directed to 
appoint a judge to hold the same from among 
the regular or emergency judges. (1913, c. 196; 
1919, c. 183; 1924, c. 12; 1929, c. 124; C. S. 1443.) 

Edgecombe—Sixth Monday before the first Mon- 
day in March; first Monday in March; fourth 
Monday after the first Monday in March, to con- 
tinue for two weeks, for civil cases only; thirteenth 
Monday after the first Monday in March, to con- 
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tinue for two weeks; first Monday after the first 
Monday in September; sixth Monday after the 
first Monday in September; tenth Monday after 
the first Monday in September, to continue for 
two weeks, for civil cases only. 

The grand jury drawn by the commissioners of 
Edgecombe county for the term of court beginning 
on the sixth Monday before the first Monday in 
March of each year shall also serve as the grand 
jury for the term beginning on the first Monday in 
March and on the thirteenth Monday after the 
first Monday in March, and shall be charged with 
the same duties and clothed with the same power 
at each of said terms and shall receive for each 
term such mileage and compensation as is now 
provided by law. (1913, c. 196; Ex. Sess. 1913, c. 
17 31915, CH107 2919175 C112 1919,en133- Bxoipesss 
19215 Colossi e923 CopcsOneel OO mC oO .mero ss 
ccs 2; 325°C, S443) 


Nash—Fifth Monday before the first Monday in 
March; second Monday before the first Monday 
in March, to continue for two weeks, for the trial 
of civil cases only; first Monday after the first 
Monday in March; seventh Monday after the first 
Monday in March, to continue for two weeks, for 
the trial of civil cases only; twelfth Monday after 
the first Monday in March; first Monday before 
the first Monday in September; second Monday 
after the first Monday in September, to continue 
for two weeks, for the trial of civil cases only, and 
for the term of court the governor is hereby di- 
rected to appoint a judge, other than the judge 
holding courts of the second judicial district, to 
hold the same from among the regular, special or 
emergency superior court judges; fifth Monday 
after the first Monday in September, for the trial 
of civil cases only; twelfth Monday after the first 
Monday in September, to continue for two weeks, 
the first week to be for the trial of criminal cases 
and the second week for the trial of civil cases 
only. The court shall have jurisdiction to try and 
determine civil actions and civil matters at any 
term of superior court held in Nash county, 
whether said term is designated above as a civil 
term or not: Provided, that any term of said 
court may be canceled by the board of commis- 
sioners of Nash County when in the opinion of 
the clerk of the superior court of Nash County 
and the resident judge of the second judicial dis- 
trict sufficient cause exists for the cancellation of 
Said terme S(1913,ic> L965 1915, Cc G3 LOL 9s Cc: 
1333 Ex, Sess. 1921, c. 108;" 1923, co 237-1924, Cc. 
AG?" 1933; "c.. 146: 1935, C201; /19497.ceos7:  C.7S: 
1443.) 

Wilson—Fourth Monday before the first Mon- 
day in March, to continue for two weeks, the first 
week for criminal cases only, and the second 
week for civil cases only; tenth Monday after 
the first Monday in March, to continue for two 
weeks, the first week for criminal cases only, and 
the second week for civil cases only; sixteenth 
Monday after the first Monday in March, for civil 
cases only; first Monday in September; fourth 
Monday after the first Monday in September, for 
civil cases only; eighth Monday after the first 
Monday in September, to continue for two weeks, 
for civil cases only; thirteenth Monday after the 
first Monday in September and for this term of 
court a special or emergency judge shall be as- 
signed by the governor to hold the same. (1913, 
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C. 19681 9S ecw oon, Ca Jes 1919) co 1335 1921, 
c. 10; 1937, c. 104; C. S. 1443.) 
Third District 

The third district shall be composed of the follow- 
ing counties, and the superior courts thereof shall 
be held at the following times, to-wit: 

Hertford—First Monday before the first Mon- 
day in March; sixth Monday after the first Mon- 
day in March, to continue for two weeks, for the 
trial of civil cases and only such criminals as are 
confined in the common jail or otherwise impris- 
oned; fifth Monday before the first Monday in 
September; sixth Monday after the first Monday 
in September, to continue for two weeks. (1913, 
c. 196; 1915, c. 282; 1919, c. 142; 1923, c. 113; 1924, 
c. 9: 1927, c. 118; 1929, c. 217; 1931, ‘cc. 140, 200; 
1935, cc. 102, 276; 1939, c. 40; C. S. 1443.) 

Bertie—Third Monday before the first Monday 
in March, to continue for one week for the trial 
of both criminal and civil cases; ninth Monday 
after the first Monday in March, to continue for 
two weeks, for trial of both criminal and civil 
cases; first Monday before the first Monday in 
September, to continue for two weeks, for the trial 
of both criminal and civil cases; tenth Monday 
after the first Monday in September, to continue 
for two weeks, for the trial of both criminal and 
-civil cases. (1913, c. 196; Ex. Sess. 1913, c. 16; 
1915, c. 78; 1917, c. 226; Ex. Sess. 1921, c. 45; 1923, 
© 185: 1931, cc. 192, 2477 1941, c. 367, s. 1; C. S. 
1443.) 

Northampton—Fourth Monday after the first 
Monday in March; Eighth Monday after the first 
Monday in September, each to continue for two 
weeks; first Monday in August to continue for one 
week. (1913, c. 196; 1929, cc. 123, 244; 1933, c. 
4092 1935,0c, 1482 193%) c. 64; C. S. 1443.) 

Halifax—Fifth Monday before the first Monday 
in March, to continue for two weeks; second Mon- 
day after the first Monday in March, to continue 
for two weeks, for the trial of civil cases only; 
eighth Monday after the first Monday in March, 
for the trial of both criminal and civil cases, to 
continue for one week, and for this term of court 
the governor is hereby directed to appoint a judge 
to hold same from among the regular, special or 
emergency judges; thirteenth Monday after the 
first Monday in March, to continue for two weeks, 
the first week of which shall be for the trial of 
criminal or civil cases, or both, and the second 
week for trial of civil cases exclusively; third 
Monday before the first Monday in September, to 
continue for two weeks, for the trial of civil and 
criminal cases; fourth Monday after the first Mon- 
day in September, to continue for two weeks, for 
the trial of civil cases only, and for this term of 
court the governor is hereby directed to appoint a 
judge to hold same from among the regular, spe- 
cial or emergency judges; seventh Monday after 
the first Monday in September, to continue for one 
week, for the trial of criminal cases only, and for 
this term of court the governor is hereby directed 
to appoint a judge to hold the same from among 
the regular, special or emergency judges; twelfth 
Monday after the first Monday in September, for 
the trial of civil and criminal cases, to continue 
fer two weeks, (1913, c. 196; Ex. Sess. 1913, c. 2; 
1915, c. 78; 1924, c. 87; 1925, cc. 36, 47; 1929, c. 
160; 1941, c, 867, s, 1; C. S, 1443.) 

Warren—Seventh Monday before the first Mon- 
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day in March for criminal cases only; sixth Mon- 
day before the first Monday in March for civil 
cases only; eleventh Monday after the first Mon- 
day in March for criminal cases only; twelfth Mon- 
day after the first Monday in March for civil cases 
only; second Monday after the first Monday in 
September for criminal cases only; third Monday 
after the first Monday in September for civil cases 
only; each to continue one week. At any term for 
the trial of criminal cases, civil cases may be tried 
by consent. (1913, c. 196; 1917, c. 256; 1941, c. 367, 
sil; C..8. 14439 

Vance—Eighth Monday before the first Mon- 
day in March for criminal cases only; first Mon- 
day in March for criminal cases only; second 
Monday in March for civil cases only; fifteenth 
Monday after the first Monday in March for 
criminal cases only; sixteenth Monday after the 
first Monday in March for civil cases only; fourth 
Monday after the first Monday in September for 
criminal cases only; fifth Monday after the first 
Monday in September for civil cases only, each 
to continue one week. At any term for the trial 
of criminal cases, civil cases may be tried by con- 
Ssentye (O13 6c. 196" Tol ce 256s] 92> miccs OOM Go 
1927, c. 169, s. 1; C. S. 1443.) 


Fourth District 

The fourth district shall be composed of the fol- 
lowing counties, and the superior courts thereof 
shall be held at the following times, to-wit: 

Wayne—Sixth Monday before first Monday in 
March, fifth Monday after the first Monday in 
March, twelfth Monday after the first Monday in 
March, second Monday before the first Monday 
in September, each to continue for one week; 
twelfth Monday after the first Monday in Sep- 
tember, to continue for two weeks; fifth Monday 
before the first Monday in March, sixth Monday 
after the first Monday in March, thirteenth Mon- 
day after the first Monday in March, first Monday 
before the first Monday in September, each to 
continue for two weeks, for civil cases only; first 
Monday in March and fifth Monday after the 
first Monday in September, each to continue for 
two weeks, for civil cases only. 

If no regular judge is available for the two 
weeks’ term of court beginning on the first Mon- 
day in March, or for the second week of the terms 
beginning on the fifth Monday before the first 
Monday in March, or on the sixth Monday after 
the first Monday in March, or on the thirteenth 
Monday after the first Monday in March, or on 
the first Monday before the first Monday in Sep- 
tember, the governor may assign a special judge 
to hold said court. (1913, c. 196; 1927, c. 77; 1929, 
Sasa S, hel votguc., 198s, Ca 5.11443,) 

Johnston—First Monday after the first Mon- 
day in March; third Monday before the first Mon- 
day in September, for criminal cases only; also 
the first Monday in March; the third Monday be- 
fore the first Monday in March; sixth Monday 
after the first Monday in March; and sixth Mon- 
day after the first Monday in September, each 
for one week for criminal and civil cases; and the 
eighth Monday before the first Monday in March, 
two weeks for civil cases; and ninth Monday 
after the first Monday in September, two weeks 
for civil cases. The governor shall assign some 
regular or special judge to hold said courts; four- 
teenth Monday after the first Monday in Septem- 
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ber, to continue for two weeks; second Monday 
before the first Monday in March; seventh Mon- 
day after the first Monday in March; and third 
Monday after the first Monday in September, each 
to continue for two weeks; and the last three 
terms for civil cases only; sixteenth Monday after 
the first Monday in March, for the trial of criminal 
cases only. (1913, c. 196; 1927, c. 190; 1929, c. 208; 
1933, c. 81; C. S. 1443.) 

Harnett—Eighth Monday before the first Mon- 
day in March, one week, for the trial of criminal 
cases only; fourth Monday before the first Mon- 
day in March to continue for two weeks, for the 
trial of civil cases only; second Monday after the 
first Monday in March, for the trial of criminal 
cases only; fourth Monday after the first Monday 
in March to continue for two weeks for the trial 
of civil cases only; ninth Monday after the first 
Monday in March for the trial of civil cases only; 
eleventh Monday after the first Monday in March, 
one week, for the trial of criminal cases only; 
fourteenth Monday after the first Monday in 
March, two weeks, for the trial of civil cases only; 
first Monday in September for criminal cases only; 
second Monday after the first Monday in Septem- 
ber for the trial of civil cases only; fourth Monday 
after the first Monday in September to continue 
for two weeks, civil cases only; tenth Monday after 
the first Monday in September to continue for two 
weeks, for the trial of criminal cases only. 

If no regular judge is available for any cause set 
out in article four, section eleven, of the constitu- 
tion, for the one week term of court beginning on 
the second Monday after the first Monday in 
March, or on the first Monday in September, or 
for the two weeks term of court beginning on the 
fourth Monday after the first Monday in March, 
or on the fourth Monday after the first Monday in 
September, the governor may assign a_ special 
judge to hold said court. (1913, c. 196; 1927, cc. 
161, 212; 1931, c. 147; 1937, c. 105; 1941, c. 367, s. 
gC, ook 44a) 

Chatham—Seventh Monday before the first 
Monday in March, to continue one week for the 
trial of criminal and civil cases; the first Monday 
in March to continue one week for the trial of 
civil cases only; the second Monday after the 
first Monday in March to continue one week for 
the trial of civil cases only; tenth Monday after 
the first Monday in March to continue for one 
week for the trial of civil and criminal cases; 
fifth Monday before the first Monday in Septem- 
ber to continue for two weeks for the trial of civil 
cases only; seventh Monday after the first Mon- 
day in September to continue for one week for 
the trial of criminal and civil cases. (1913, c. 196; 
1917, c. 228; 1919, c. 35; Pub. Loc. 1925, c. 602; 
1929, c. 169; C. S. 1443.) 

Lee—Fifth Monday before the first Monday in 
March, to continue for two weeks for the trial of 
civil cases only; provided, that for this term the 
governor shall assign a judge to hold the same 
from among the regular, special or emergency 
judges; third Monday after the first Monday in 
March to continue for two weeks; seventh Mon- 
day before the first Monday in September; first 
Monday after the first Monday in September, to 
continue for two weeks, for the trial of civil 
cases; provided, that for the last week of said 
term the governor shall assign a judge to hold 
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the same from among the regular, special or 
emergency judges; eighth Monday after the first 
Monday in September. (1913, c. 196; Ex. Sess. 
1913, c. 24; 1917, c. 228; 1929, c. 162; 1931, c. 86; 
1939, c, 194; C. S.. 1443.) 

Fifth District 

The fifth district shall be composed of the fol- 
lowing counties, and the superior courts thereof 
shall be held at the following times, to-wit: 

Pitt—Seventh Monday before the first Monday 
in March, for civil cases only; sixth Monday be- 
fore the first Monday in March; second Monday 
before the first Monday in March, for civil cases 
only; second Monday after the first Monday in 
March to continue for two weeks for the trial 
of civil cases only; sixth Monday after the first 
Monday in March and seventh Monday. after 
the first Monday in March to constitute one 
term for the trial of criminal and civil cases; 
ninth Monday after the first Monday in March 
to continue for one week for the trial of civil 
cases; eleventh Monday after the first Mon- 
day in March, for civil cases only; twelfth Mon- 
day after the first Monday in March, for civil 
cases only; second Monday before the first Mon- 
day in September, for civil cases only; first Mon- 
day before the first Monday in September; first 
Monday after the first Monday in September, for 
civil cases only; third Monday after the first Mon- 
day in September, for civil cases only; seventh 
Monday after the first Monday in September, for 
civil cases only; eighth Monday after the first 
Monday in September; eleventh Monday after the 
first Monday in September, to continue for one 
week for the trial of civil cases. For the terms 
beginning the ninth Monday after the first Mon- 
day in March and the eleventh Monday after the 
first Monday in September the governor may ap- 
point a judge to hold the same from among the 
regular or emergency judges. (1913, c. 196; Ex. 
Sessn a G18s-e.-25; sO lseecee Til 21 SO LOT faecal Ts 
1919, c. 56; Ex. Sess. 1920, c. 29; 1921, c. 159; 19289, 
Ch PSS 9ST, cles a ae? 7S 980 ee ase ey 
1443.) 

Craven—Eighth Monday before the first Mon- 
day in March; thirteenth Monday after the first 
Monday in March, and the first Monday in Sep- 
tember for criminal cases only; fitth Monday 
after the first Monday in March, for civil cases 
and jail cases on the criminal docket; fifth Mon- 
day before the first Monday in March to con- 
tinue for three weeks for the trial of civil cases 
only; fourth Monday after the first Monday in 
September; eleventh Monday after the first 
Monday in September. each to continue for two 
weeks, for civil cases only; tenth Monday after 
the first Monday in March, for civil cases only. 
(1913, c. 196; 1915, c. 111; 1917, c. 217; 1929 
c. 166; C. S. 1443.) ; 

Pamlico—Ejighth Monday after the first Mon- 
day in March, and ninth Monday after the first 
Monday in September, each to continue for two 
weeks, (1913, c. 196; 1921, c. 159; C. S. 1443.) 

Jones—Fourth Monday after the first Monday 
in March; third Monday before the first Monday 
in September to continue for one week for civil 
cases only; fifth Monday after the first Monday 
in November; and second Monday after the first 
Monday in September. 

If the judge regularly assigned to the district in 
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which said county is situate be unable because of 
another regular term of court in said district, or 
for other cause, to hold any term of court pro- 
vided in the preceding paragraph, the governor 
may appoint a judge to hold such term from 
among the regular or emergency judges. (1913, 
e, 196: Ex. Sess; 1913, c..19; P. G. 1915, c. 363; 
1921, c. 159; 1937, c. 29; 1939, c. 283; C. S. 1443.) 

Carteret—Fourteenth Monday after the first 
Monday in March, to continue for two weeks; 
first Monday after the first Monday in March, 
and sixth Monday after the first Monday in Sep- 
tember; thirteenth Monday after the first Mon- 
day in September, for civil cases only. (1913, c. 
196; 1921, c. 159; 1929, c. 166, s. 2; C. S, 1443.) 

Greene—First Monday before the first Mon- 
day in March, to continue for two weeks; six- 
teenth Monday after the first Monday in March; 
fourteenth Monday after the first Monday in 
September, to continue for two weeks; thirteenth 
Monday after the first Monday in September to 
continue for one week for the trial of both crimi- 
nal and civil cases. And for this last mentioned 
term of court the governor shall assign a judge 
from among the regular, special or emergency 
judges. (1913, cc. 63, 171, 196; Ex. Sess. 1913, cc. 
19, 47; 1915, c. 139; 1935, c. 109; C. S. 1443.) 


Sixth District 


The sixth district shall be composed of the fol- 
lowing counties, and the superior courts thereof 
shall be held at the following times, to-wit: 


Cross Reference.—As to provision relating to all criminal 
terms in sixth district, see paragraph at end of sixth dis- 
trict division. 


Lenoir—Sixth Monday before the first Monday 
in March, to continue for one week, for the trial 
of criminal cases; second Monday before first 
Monday in March to continue for two weeks, for 
the trial of civil cases only; fifth Monday after 
first Monday in March for the trial of criminal 
cases or civil cases, or both, to continue for one 
week; tenth Monday after first Monday in March, 
to continue for two weeks for the trial of civil 
cases only; fourteenth Monday after first Monday 
in March, to continue for two weeks for the trial 
of civil cases only; sixteenth Monday after first 
Monday in March for the trial of criminal cases 
only; second Monday before first Monday in Sep- 
tember, to continue for one week for the trial of 
criminal or civil cases, or both; third Monday 
after first Monday in September, to continue for 
one week for trial of civil cases only; sixth Mon- 
day after first Monday in September, for the trial 
of civil or criminal cases, or both, to continue for 
one week; ninth Monday after first Monday in 
September, to continue for two weeks for the 
trial of civil cases only; fourteenth Monday after 
first Monday in September, to continue for one 
week for the trial of criminal or civil cases, or 
both, and for this term of court, the governor is 
hereby directed to appoint a judge to hold the 
same from among the regular or special judges. 
(1913, c. 196; Ex. Sess. 1913, c. 61; 1915, c. 240; 
1917, cz 13; Pubs 106, 1925, ¢:.5; 1931, ¢. 2715. 1933; 
c. 234, s. 1; C. S. 1443.) 

Cross Reference.—As to trial in Lenoir County of uncon- 
tested divorce cases at criminal terms, see paragraph at 
end of sixth district division. 

Duplin—Eighth Monday before the first Monday 
in March, to continue for two weeks, for the trial 
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of civil cases only; fifth Monday before the first 
Monday in March, to continue for one week, for 
the trial of criminal cases; first Monday after the 
first Monday in March, to continue for two weeks, 
for the trial of civil cases only; sixth Monday after 
first Monday in March to continue for two weeks, 
the first week of which shall be for the trial of 
criminal cases, or civil cases, or both, and the sec- 
ond week for the trial of civil cases exclusively; 
sixth Monday before first Monday in September to 
continue for one week, for the trial of criminal 
cases only; first Monday before the first Monday 
in September, to continue for two weeks, for the 
trial of civil cases only; fourth Monday after first 
Monday in September, to continue for one week 
for the trial of crim!nal cases; thirteenth Monday 
after the first Monday in September, to continue 
for two weeks for the trial of civil cases only. 

At all criminal terms of the superior court in the 
county of Duplin, uncontested divorce cases may 
be tried and the court may hear and determine all 
motions in civil matters, not requiring a jury trial 
and make any order, judgment or decree respecting 
the confirmation of judicial sales. (1913, c. 196; 
Ex. Sess. 1913, c. 53; 1915, c. 240; Ex. Sess. 1920, 
c. 81; Ex. Sess. 1921, cc. 78, 79; 1931, c. 271; 1933, 
Gi rem, S: 15.1935, cc. 157%, 289. 1941, coset Clo 
1443.) 


Onslow—First Monday in March to continue for 
one week, for the trial of criminal cases, or civil 
cases, or both; twelfth Monday after the first 
Monday in March to continue for two weeks, for 
the trial of criminal and civil cases; seventh Mon- 
day before the first Monday in September, to con- 
tinue for one week, for the trial of civil cases and 
jail cases, in accordance with the next succeeding 
paragraph; fifth Monday after the first Monday 
in September, to continue for one week for the 
trial of criminal and civil cases; eleventh Monday 
after the first Monday in September, to continue 
for two weeks, for the trial of civil cases. (1913, 
c. 196; Ex. Sess. 1913, c. 75; 1915, c. 240; Ex. Sess. 
ASP Alley Key eas ch IR eale ear. tes alirss KAT EE” WMS ere geese ete 
1941, c. 321; 1943, c. 389; C. S. 1443.) 


The July term of the superior court for Onslow 
County, is hereby authorized, in the discretion of 
the board of county commissioners signified by 
resolution duly adopted in apt time, to try any or 
all state cases which involve defendants or wit- 
nesses confined in jail to await trial. In the event 
such trials are ordered, by such resolution, the 
board of county commissioners shall cause to be 
drawn and summoned in the usual manner suffi- 
cient jurors to provide for the empaneling of a 
grand jury and to also provide for a trial jury or 
juries, (1931, c, 341.) 


Sampson—Fourth Monday before the first Mon- 
day in March, to continue for two weeks, for the 
trial of criminal or civil cases, or both; third Mon- 
day after the first Monday in March, to continue 
for two weeks, for the trial of civil cases only; 
eighth Monday after the first Monday in March, 
to continue for two weeks, the first week of which 
shall be for the trial of criminal or civil cases, or 
both, and the second week for the trial of civil 
cases exclusively; fourteenth Monday after the 
first Monday in March, to continue for two weeks, 
for the trial of civil cases only, and for this term 
of court a special or emergency judge shall be as- 
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signed by the governor if the regular judge is un- 
able for any cause set out in article four, section 
eleven of the constitution to hold said term. 
Fourth Monday before the first Monday in Sep- 
tember, to continue for two weeks, for the trial of 
criminal or civil cases, or both; first Monday after 
the first Monday in September, to continue for two 
weeks, for the trial of civil cases only; seventh 
Monday after the first Monday in September, to 
continue for two weeks, the first week of which 
shall be for the trial of criminal or civil cases, or 
both, and the second week for the trial of civil 
cases exclusively. (1913, c. 196; Ex. Sess. 1913, c. 
61+ 1915;.c. 2407 Ex)! Sesss. 1921, eV O sie 97, 
C1179, seul (D)51983) C234. cles L935 aces Soc tot. 
CONB51y 267 Asad CHS 1443) 

At criminal terms of superior court in the sixth 
judicial district, civil actions which do not require 
a jury may be heard by consent; and at criminal 
terms in the county of Lenoir uncontested divorce 
cases may be tried by the court and a jury in all 
respects as at civil terms, and any order, judgment 
or decree may be entered in a civil action not re- 
GuUinine sae ive thia ly ClO ymmcumed Oumisems «a LO yee 
ts Pub, .0C: 1925;-C: Or tute. wo4,45) «7; 1941, 
@) 367.18. 13°C... 1448.) 


Seventh District 


The seventh district shall be composed of the 
following counties, and the superior courts there- 
of shall be held at the following times, to-wit: 

Wake—Criminal courts: Eighth Monday before 
the first Monday in March; first Monday in March 
to continue for two weeks; fourth Monday after 
the first Monday in March; ninth Monday after 
the first Monday in March; thirteenth Monday 
after the first Monday in March to continue for 
two weeks; eighth Monday before the first Mon- 
day in September; first Monday in September to 
continue for two weeks; fourth Monday after the 
first Monday in September; ninth Monday after 
the first Monday in September; thirteenth Mon- 
day after the first Monday in September to con- 
tinue for two weeks. These terms shall be for 
criminal cases only, and there is scheduled a two 
weeks term of criminal court each for March, 
June, September, and December, no court for the 
month of August, criminal or civil, and one week 
of criminal court for each of the other months. 


Civil courts: Seventh Monday before the first 
Monday in March to continue for three weeks; 
second Monday before the first Monday in March 
to continue for two weeks; second Monday after 
the first Monday in March to continue for two 
weeks; sixth Monday after the first Monday in 
March to continue for three weeks; tenth Monday 
after the first Monday in March to continue for 
three weeks; fifteenth Monday after the first Mon- 
day in March to continue for two weeks; second 
Monday after the first Monday in September to 
continue for two weeks; sixth Monday after the 
first Monday in September to continue for three 
weeks; tenth Monday after the first Monday in 
September to continue for three weeks; fifteenth 
Monday after the first Monday in September to 
continue for one week. ‘These terms shall be for 
civil cases only and there shal! be no term for civil 
cases in July or in August. (1913, c. 196; 1917, c. 
TH65 1919, iG A189) Ex Gessh9e4 er Ww - 1937, “cc: 


COURTS—SUPERIOR 


§ 7-70 


163, 387; 1939, c. 378; 1941, c. 367, s. 1; 1943, c. 
587; CS. 1443.) 

Franklin—Eighth Monday before the first 
Monday in March, to continue for two weeks for 
the trial of civil cases only; fourth Monday be- 
fore the first Monday in March, to continue for 
one week for the trial of criminal cases only; first 
Monday in March, to continue for two weeks for 
the trial of civil cases only; fifth Monday after the 
first Monday in March to continue for one week 
for the trial of criminal cases only; first Monday 
after the first Monday in September, to continue 
for one week for the trial of civil cases only; 
fifth Monday after the first Monday in September, 
to continue for one week for the trial of criminal 
cases only; ninth Monday after the first Monday 
in September to continue for two weeks for the 
trial of civil cases only. 

The courts provided in the above paragraph 
shall be held by the judge regularly riding the 
seventh judicial district. 

At all criminal terms provided for in the second 
preceding paragraph, all motions and divorce cases 
may be heard, and, by consent, jury trials in all 
civil cases may be heard at said criminal terms. 
(19135) ,C0196 31017 oc sto e19oee SoSSamlanas 
1939, c. 184; 1941, c. 189; 1943, c. 699; C. S. 1443.) 


Eighth District 

The eighth district shall be composed of the fol- 
lowing counties, and the superior courts thereof 
shall be held at the following times, to-wit: 

Cross Reference.—For provisions applicable to entire 
eighth district, see paragraph at end of eighth district di- 
vision. 

New Hanover—Seventh Monday before the first 
Monday in March; second Monday after the first 
Monday in March; tenth Monday after the first 
Monday in March; fourteenth Monday after the 
first Monday in March; sixth Monday before the 
first Monday in September; first Monday before 
the first Monday in September; ninth Monday 
after the first Monday in September, each to con- 
tinue for one week, and each to be for the trial of 
criminal cases only. 

Fourth Monday before the first Monday in 
March; sixth Monday after the first Monday in 
March; twelfth Monday after the first Monday in 
March; sixth Monday after the first Monday in 
September; thirteenth Monday after the first Mon- 
day in September, each to continue for two weeks 
and each to be for the trial of civil cases only. The 
first Monday after the first Monday in March, and 
the second Monday before the first Monday in 
September, each for one week and each to be for 
the trial of civil cases only. The tenth Monday 
after the first Monday in September for one week 
for the trial of both criminal and civil cases. (1913, 
CAI Ose OLS NCS 60 LILO NeweLG Tee 2d Cola tO 4 tee 
367, s. 1; C. S. 1443.) 

Pender—Ejighth Monday before the first Mon- 
day in March; eighth Monday after the first Mon- 
day in March; third Monday after the first Mon- 
day in September, each to continue for one week, 
and each to be for the trial of both criminal and 
civil cases. ‘The third Monday after the first Mon- 
day in March; seventh Monday before the first 
Monday in September; eighth Monday after the 
first Monday in September, each to continue for 
one week, and each to be for the trial of civil cases 
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onlyas (ais coed0Gs 1021, ‘c: 14311933, c. 
1941, c. 367, s. 1; C. S. 1443.) 

Columbus—Fifth Monday before the first Mon- 
day in March, to continue for two weeks, for the 
trial of criminal cases only; second Monday be- 
fore the first Monday in March, to continue for 
two weeks, for the trial of civil cases only; ninth 
Monday after the first Monday in March, to con- 
tinue for one week, for the trial of criminal cases 
only; fifteenth Monday after the first Monday in 
March, to continue for two weeks, for the trial of 
criminal and civil cases; first Monday in Septem- 
ber to continue for one week, for the trial of 
criminal cases only; fourth Monday after the first 
Monday in September, to continue for two weeks, 
for the trial of civil cases only; eleventh Monday 
after the first Monday in September, to continue 
for one week, for the trial of criminal cases only; 
twelfth Monday after the first Monday in Sep- 
tember, to continue for two weeks, for the trial 
of civil cases only. The courts provided in this 
paragraph shall be held by the judge regularly as- 
signed to hold the courts of the eighth judicial 
district, (1915, c. 196; Ex. Sess. 1913, c. 61; 1917, 
c. 124: 1921, cc. 14, 149; Ex. Sess, 1921, c. 40; 1931, 
Cueto LoS iG Cale O41) C1307, Sys L943 PC. eos dlls 
Cr S443.) 


Brunswick—The sixth Monday before the first 
Monday in March; eleventh Monday after the first 
Monday in March; first Monday after the first 
Monday in September, each to continue for one 
week, and each to be for the trial of both criminal 
and civil cases. The fifth Monday after the first 
Monday in March; the second Monday after the 
first Monday in September, each to continue for 
one week and each to be for the trial of civil cases 
Guly (1913, c. 1962 bx Sess. 1913, Cais6541927,, c. 
18: 1921, c. 14; 1941, c. 367, s. 1; C. S. 1443.) 

All motions and orders, applications for in- 
junctions, receiverships, etc., in the eighth district, 
may be heard at criminal terms upon five days 
notice. Divorce cases may be tried at any term of 
court, civil or criminal. (1921, c. 14; C. S. 1443.) 


Ninth District 


The ninth district shall be composed of the fol- 
lowing counties, and the superior courts thereof 
shall be held at the following times, to-wit: 

Bladen—Eighth Monday before the first Mon- 
day in March for the trial of civil cases, and the 
trial of criminal cases, where bills have been found, 
and cases on appeal from the recorder’s court and 
courts of the justices of the peace; the second 
Monday after the first Monday in March for the 
trial of criminal cases only; the eighth Monday 
after the first Monday in March for the trial of 
civil cases only; the fourth Monday before the 
first Monday in September for the trial of civil 
cases only; the second Monday after the first 
Monday in September for the trial of criminal 
cases only. Said courts to continue for one week 
unless the business is sooner disposed of, and 
grand juries to be summoned only for the March 
and September terms of court: Provided, that if 
the necessity should arise, and the county com- 
missioners of Bladen county should so determine 
and order, a grand jury may be summoned by 
said commissioners for the January terms of 
court; and such grand jury so summoned shall 
have, perform and exercise all of the powers and 
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duties of regular grand juries herein provided for 
the March and September terms of court. At any 
term for the trial of criminal cases, civil cases 
may be tried by consent. (1913, c. 196; 1915, c. 
110; 1925, c. 64; 1927, c. 166, s. 1; LIA aiCy ete ls 
1931, c. 96; 1933, c. 77; Pub. Loc. 1935, c. 101, s. 
3; 1937, c. 159; °C. S. 1443.) 

If it shall appear to the board of county com- 
missioners of Bladen County at any time before 
the jury is summoned for a term of superior 
court of Bladen County that there is not sufh- 
cient business to justify a term of such court or 
that there are no cases of sufficient importance to 
warrant the expense of a term of such court, the 
said board of commissioners are authorized to or- 
der that the jury for such term be not summoned, 
and all cases which would come on for trial at 
such term shall be continued. In case of the con- 
tinuance of a term of superior court of Bladen 
County as herein provided the board of commis- 
sioners of Bladen County shall notify, or cause 
to be notified, the solicitor of the district, the 
judge holding the courts of the district and the 
court stenographer of their action. (1933, c. 119.) 


Cumberland—Seventh Monday before the first 
Monday in March; first Monday in March; the first 
Monday after the first Monday in March; the 
eighth Monday after the first Monday in March; 
thirteenth Monday after the first Monday in 
March; first Monday before the first Monday in 
September; fifth Monday after the first Monday in 
September; and the eleventh Monday after the 
first Monday in September, the last for two weeks; 
each for criminal cases only. If the regular judge 
is unable for any reason set forth in article four, 
section eleven of the constitution to hold the terms 
above provided for beginning on the first Monday 
in March, the eighth Monday after the first Mon- 
day in March, and the fifth Monday after the first 
Monday in September, the governor shall assign a 
special, emergency or other regular judge to hold 
said terms. Third Monday before the first Mon- 
day in March; third Monday after the first Mon- 
day in March; ninth Monday after the first Mon- 
day in March; third Monday after the first Mon- 
day in September; seventh Monday after the first 
Monday in September, each to continue for two 
weeks, for civil cases only. At all criminal terms 
of court civil cases may be heard by consent of 
the parties, and motions may be heard upon ten 
days’ notice to the adverse party prior to said term. 
(1913, c. 196; Ex. Sess., 1913, c. 23; 1931, c. 96; 
1937, c. 159; 1941, c. 367, s. 1;-C. S. 1443.) 


Hoke—Sixth Monday before the first Monday 
in March; seventh Monday after the first Mon- 
day in March; second Monday before the first 
Monday in September, to continue for one week; 
tenth Monday after the first Monday in Septem- 
ber; and fifth Monday before the first Monday 
in September, to continue for one week for the 
trial of civil cases and no longer. The commis- 
sioners of Hoke County, whenever in their dis- 
cretion the best interests of the county demand 
it, shall have and are hereby granted the power 
and authority, by order, to abrogate, in any year, 
the holding of any one of the above set forth 
terms of court, and when said term 1s so abro- 
gated, thirty days’ notice of the same shall be 
given by said commissioners by the publication 
of same in a newspaper published in said county 
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and at the court house door: Provided, that in 
the event the regular term at which the grand 
jury is selected shall be the term abrogated then 
the grand jury shall continue to serve until the 
following term of court at which time a new 
grand jury shall be selected. (1913, c. 196; 1917, 
Cio28a™ Hx Sess.) 1921) Cr Sis loa Tce don, moat mc. 
96; 1933, c. 333; 1939, c. 108; C. S. 1443.) 

Robeson—Fifth Monday before the first Mon- 
day in March two weeks for the trial of criminal 
cases; first Monday before the first Monday in 
March two weeks for the trial of civil cases; fifth 
Monday after the first Monday in March two 
weeks for the trial of criminal cases; eleventh 
Monday after the first Monday in March two 
weeks for the trial of civil cases; fourteenth Mon- 
day after the first Monday in March one week for 
the trial of civil cases; fifteenth Monday after the 
first Monday in March one week for the trial of 
criminal cases; eighth Monday before the first 
Monday in September two weeks for the trial of 
civil cases; third Monday before the first Monday 
in September one week for the trial of criminal 
cases; first Monday in September two weeks for 
the trial of criminal cases; fifth Monday after the 
first Monday in September two weeks for the trial 
of civil cases; ninth Monday after the first Mon- 
day in September one week for the trial of crim- 
inal cases; thirteenth Monday after the first Mon- 
day in September two weeks for the trial of civil 
cases; fifteenth Monday after the first Monday in 
September one week for the trial of criminal cases. 

There shall also be held in Robeson county su- 
perior courts, to which judges shall be assigned, 
the following terms: Second Monday after the 
first Monday in March one week for the trial of 
criminal cases; ninth Monday after the first Mon- 
day in March two weeks for the trial of criminal 
cases; third Monday after the first Monday in 
September one week for the trial of criminal cases; 
seventh Monday after the first Monday in Sep- 
tember one week for the trial of criminal cases. 

At all criminal terms all motions and divorce 
cases may be heard and jury trials in all civil 
cases may be heard by consent. ‘The commission- 
ers of Robeson county, by and with the consent 
and approval of the solicitor of the ninth judicial 
district, in writing, may call off any term of su- 
perior court in said county scheduled above for 
the trial of criminal cases to which the judge must 
be assigned. The grand jury shall convene at all 
criminal terms of said courts unless the solicitor 
of the ninth judicial district shall, prior to the said 
court, notify the sheriff of Robeson county not 
to assemble the grand jury for said term, and such 
notice, in writing, shall be filed with the clerk of 
the board of commissioners of said county, and 
shall be spread upon the minutes of the board of 
commissioners thereof. (1913, c. 196; 1915, c. 208; 
1919; c. 1057°1923)c..209; Pub. Loc. 1925, cc. 12, 
22, 519; 1927, c. 84; 1931, c. 96; 1935, c. 132; 1937, 
© 167; 1939, C.a7ip ee 22-C, -S.. 14435 

In addition there shall also be held in Robeson 
county, superior courts to which judges shall be 
assigned, the following terms: 

Seventh Monday before the first Monday in 
March two weeks for the trial of civil cases; sev- 
enth Monday after the first Monday in March 
one week for the trial of civil cases; first Monday 
before the first Monday in September one week 
for the trial of civil cases; tenth Monday after 
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the first Monday in September one week for the 
trial of civil cases. (1939, c. 171, s. 1) 


Tenth District 


The tenth district shall be composed of the fol- 
lowing counties, and the superior courts thereof 
shall be held in each year at the following times, 
to-wit: 

Alamance—First Monday before the first Mon- 
day in March, tenth Monday after the first Mon- 
day in March, third Monday before the first 
Monday in September and twelfth Monday after 
the first Monday in September, each for one 
week, for the trial of criminal cases only; fifth 
Monday before the first Monday in March, 
fourth Monday after the first Monday in March, 
each for one week, twelfth Monday after the first 
Monday in March, two weeks, fifth Monday be- 
fore the first Monday in September, one week, 
first Monday in September and tenth Monday 
after the first Monday in September each for two 
weeks, all for the trial of civil cases only. 

In case of conflict of any of the regularly es- 
tablished terms of the courts of the tenth judicial 
district with the terms above set out, the said 
terms of court herein established shall be consid- 
ered special terms, and the governor may assign 
a special or emergency judge to hold said terms 
of the superior court of Alamance County when 
the judge holding the regular terms of court in 
the district is unable to hold said terms. (1913, c. 
196; 1915, c. 53; 1921, c. 134; Ex. Sess. 1921, c. 36; 
LOZO ce LS LOSTvick 828-9 C FSy 14455 

Durham—Ejighth Monday before the first Mon- 
day in March; second Monday before the first 
Monday in March; third Monday after the first 
Monday in March, for a term of two weeks; elev- 
enth Monday after the first Monday in March; six- 
teenth Monday after the first Monday in March; 
seventh Monday before the first Monday in Sep- 
tember; first Monday in September, for a term of 
two weeks; fifth Monday after the first Monday in 
September; thirteenth Monday after the first Mon- 
day in September, each for the trial of criminal 
cases only; seventh Monday before the first Mon- 
day in March, for a term of three weeks; first 
Monday before the first Monday in March, for a 
term of four weeks; fifth Monday after the first 
Monday in March, for a term of three weeks; 
eighth Monday after the first Monday in March, 
for a term of two weeks; twelfth Monday after the 
first Monday in March, for a term of three weeks; 
fifth Monday before the first Monday in Septem- 
ber, for a term of two weeks; second Monday after 
the first Monday in September, for a term of three 
weeks; sixth Monday after the first Monday in 
September, for a term of two weeks; eighth Mon- 
day after the first Monday in September, for a 
term of two weeks, each for the trial of civil cases 
only. 

In case of conflict of any of the regularly estab- 
lished terms of the courts of the tenth judicial dis- 
trict with the terms above set out, the said terms 
of court here established shall be considered 
special terms, and the governor may assign a spe- 
cial or emergency judge to hold said terms of the 
superior court of Durham county when the judge 
holding the regular terms of court in the district 
is unable to hold said terms for any cause set out 
in article four, section eleven, of the constitution. 
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(1913, c. 196; 1915, c. 68; Ex. Sess. 1921, c. 36; 
Ex. Sess. 1924, c. 39; 1929, c. 243; 1931, cc. 224, 
419; 1941, cc. 274, 367, s. 1; C. S. 1443.) 

Granville—Fourth Monday before the first 
Monday in March, fifth Monday after the first 
Monday in March, tenth Monday after the first 
Monday in September, each term for two weeks; 
sixth Monday before the first Monday in Septem- 
ber, one week; seventh Monday after the first 
Monday in September, one week, for civil cases 
prily.© 0( 1943p) 0s 196; 11915, vc. 75) Exe Sess. 1921, 
c. 36; 1923, c. 131; C. S. 1443.) 

Orange—Tenth Monday after the first Monday 
in March, fifteenth Monday after the first Mon- 
day in March, fourth Monday after the first Mon- 
day in September, for civil cases only; second 
Monday after the first Monday in March, first 
Monday before the first Monday in September, 
fourteenth Monday after the first Monday in Sep- 
tember. 

The fourteenth Monday after the first Monday 
in March, to continue for one week, for the trial 
of criminal and civil cases and is hereby consti- 
tuted a mixed term of court; 

The second Monday before the first Monday in 
September to continue tor one week for the trial 
of criminal and civil cases and is hereby consti- 
tuted a mixed term cf court; 

The first Monday before the first Monday in 
September to continue for one week for the trial 
of civil cases only. 

For each separate week of court there shall be 
separate jurors summoned. If the judge regularly 
assigned to the district in which said county is 
situated is unable, because of another regular term 
of court in the said district, or for other causes, 
to hold any term of court provided for in the three 
preceding paragraphs, then the governor shall as- 
sign another judge to hold said term. (1913, c. 
196: 1915, cc. 33, 54; 1917, c. 52; Ex. Sess. 1921, c. 
36: 1927, c. 205; 1929, c. 172, s. 2; C. S. 1443.) 

Person—Fifth Monday before the first Monday 
in March; fourth Monday before the first Monday 
in March; seventh Monday after the first Monday 
in March; fourth Monday before the first Monday 
in September; sixth Monday after the first Mon- 
day in September. All of said terms shall be for 
the trial of criminal and civil cases, except the 
term beginning on the fourth Monday before tHe 
first Monday in March, which shall be for the trial 
of civil cases only. (19138, c. 196; 1915, c. 54; Ex. 
Sess. 1921, c. 36; 1929, c. 23; 1941, c. 367, s. 1; C. 
S. 1443.) 


Western Division 


Eleventh District 


The eleventh district will be composed of the 
following counties, and the superior courts thereof 
shall be held at the following times, to-wit: 


Alleghany—Eighth Monday after the first Mon- 
day in March, and the fourth Monday after the 
first Monday in September, both terms to be held 
by the regular judge, and both terms to be for the 
trial of civil and criminal cases. (1913, c. 196; 1935, 
c. 246; 1937, c. 413, s. 4; 1941, c. 367, s. LCoS 
1443.) 

Ashe—Sixth Monday after the first Monday in 
March, and seventh Monday after the first Mon- 
day in September (both by regular judge), for 
the trial of criminal cases only; twelfth Monday 
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after the first Monday in March, to continue for 
two weeks, for the trial of civil cases only; sixth 
Monday before the first Monday in September, to 
continue for two weeks, for the trial of civil cases 
only (regular judge): Provided, that motions and 
uncontested civil cases may be heard at either of 
the terms designated for the trial of criminal cases 
only, —(iGiesme 106i xs: Sess: (1918) c. 34;> Ex. 
Sess. 1921, c. 82; 1935, c. 246; 1937, c. 413, s. 4; 
C. S. 1443.) 


Forsyth—Eighth Monday before the first Mon- 
day in March; fourth Monday before the first Mon- 
day in March; first Monday in March; fourth 
Monday after the first Monday in March; ninth 
Monday after the first Monday in March; four- 
teenth Monday after first Monday in March; eighth 
Monday before first Monday in September; first 
Monday in September; fifth Monday after first 
Monday in September; ninth Monday after the 
first Monday in September; thirteenth Monday 
after first Monday in September, each of said terms 
to continue for two weeks, for the trial of criminal 
and civil cases; the seventh Monday before the 
first Monday in March, to continue for three 
weeks; the third Monday before the first Monday 
in March, to continue for three weeks; the first 
Monday after the first Monday in March, to con- 
tinue for three weeks; the sixth Monday after the 
first Monday in March to continue for three weeks; 
the twelfth Monday after the first Monday in 
March to continue for two weeks; the fifteenth 
Monday after the first Monday in March to con- 
tinue for two weeks; the second Monday after the 
first Monday in September, to continue for three 
weeks; the seventh Monday after the first Mon- 
day in September to continue for two weeks; the 
eleventh Monday after the first Monday in Sep- 
tember, to continue for two weeks, each of said 
terms for the trial of civil cases only. 

The governor shall assign a special, emergency 
or any regular judge to hold the following courts 
hereinbefore provided for when the regular judge 
assigned to the district is unable to hold same for 
any cause set out in article four, section eleven, of 
the constitution. ; 

The second week of the term to try civil and 
criminal cases of the term beginning the eighth 
Monday before the first Monday in March; the 
second week of the civil and criminal term, begin- 
ning the fourth Monday before the first Monday 
in March; the second week of the civil and criminal 
term beginning the first Monday in March; the 
entire civil term beginning the sixth Monday after 
the first Monday in March; the second week of 
the civil and criminal term beginning the fourteenth 
Monday after the first Monday in March; the third 
week of the term beginning the second Monday 
after the first Monday in September; the first week 
of the civil term beginning the seventh Monday 
after the first Monday in September. All other 
terms and weeks of terms shall be presided over 
by the regular judge assigned to hold courts in 
the eleventh judicial district. (1913, c. 196; 1917, 
Calo eipe loce 191%, C. 315) L919, Cano r.s Iegmc: 
isch LSAbH OR IPOCmaL eo. Co LOS 1987. Coe OY Sa OD Ome ce 
131; 1933, cc. 231, 306; 1935, c. 246; 1937, c. 158; 
1997,c. 419) ss.°4; 5;°1941, c. 367, s. 13 C.:S..1443,) 


Twelfth District 
The twelfth district is composed of Guilford 


[ 471] 


§ 7-70 GH. 
County and Davidson County. The superior 
court of Guilford County is composed of two divi- 
sions, the Greensboro division and the High Point 
division; and the superior court thereof shall be 
opened and held at the following times and 
places, to-wit: 

In the Greensboro division at the county court- 
house in Greensboro, for the trial of criminal 
cases only: 


Ninth Monday before the first Monday in 
March, one week; sixth Monday before the first 
Monday in March, one week; fourth Monday be- 
fore the first Monday in March, one week; first 
Monday in March, one week; third Monday after 
the first Monday in March, one week; seventh 
Monday after the first Monday in March, one 
week; eleventh Monday after the first Monday in 
March, one week; fifteenth Monday after the first 
Monday in March, one week; eighth Monday be- 
fore the first Monday in September, one week; 
fifth Monday before the first Monday in Septem- 
ber, one week; first Monday after the first Mon- 
day in September, one week; third Monday after 
the first Monday in September, one week; sixth 
Monday after the first Monday in September, one 
week; eighth Monday after the first Monday in 
September, three weeks; thirteenth Monday after 
the first Monday in September, one week; and 
fifteenth Monday after the first Monday in Sep- 
tember, one week. 

In the High Point Division at the county build- 
ing in High Point, for the trial of criminal cases 
only: 

Eighth Monday before the first Monday in 
March, one week; first Monday after the first 
Monday in March, one week; eighth Monday after 
the first Monday in March, one week; twelfth 
Monday after the first Monday in March, one 
week; seventh Monday before the first Monday in 
September, one week; second Monday after the 
first Monday in September, one week; seventh 
Monday after the first Monday in September, one 
week; and fourteenth Monday after the first 
Monday in September, one week. 

In the Greensboro division at the county court- 
house in Greensboro for the trial of civil cases 
only: 

Eighth Monday before the first Monday in 
March, three weeks; second Monday before the 
first Monday in March, two weeks; second Mon- 
day after the first Monday in March, one week; 
fifth Monday after the first Monday in March, 
three weeks; thirteenth Monday after the first 
Monday in March, two weeks; third Monday be- 
fore the first Monday in September, one week; 
first Monday before the first Monday in Septem- 
ber, two weeks; third Monday after the first 
Monday in September, three weeks; eleventh 
Monday after the first Monday in September, two 
weeks; and thirteenth Monday after the first 
Monday in September, two weeks. 

In the High Point division at the county build- 
ing in High Point, for the trial of civil cases) 
only: 

Fourth Monday before the first Monday in 
March, two weeks; third Monday after the first 
Monday in March, two weeks; tenth Monday 
after the first Monday in March, two weeks; 
fourth Monday before the first Monday in Sep- 
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tember, one week; second Monday after the first 
Monday in September, one week; and the eighth 
Monday after the first Monday in September, two 
weeks. 

Any of the terms of court assigned or provided 
as above set out to be held in either the Greens- 
boro division or the High Point division of the 
superior court of Guilford County may be trans- 
ferred to, and held in, the other division of the 
said superior court of Guilford County by order 
of the governor: Provided, however, that the 
president of the Greensboro Bar Association and 
the president of the High Point Bar Association 
recommend and agree in writing thereto. 

In Davidson County at the courthouse in Lex- 
ington for the trial of criminal cases only: 

Fifth Monday before the first Monday in 
March, one week; ninth Monday after the first 
Monday in March, one week; sixteenth Monday 
after the first Monday in March, one week; and 
second Monday before the first Monday in Sep- 
tember, one week. 

In Davidson County at the courthouse in Lex- 
ington for the trial.of civil cases only: 

Second Monday before the first Monday in 
March, two weeks; fifth Monday after the first 
Monday in March, two weeks; twelfth Monday 
after the first Monday in March, two weeks; first 
Monday after the first Monday in September, two 
weeks; and fourth Monday after the first Monday 
in September, two weeks. 

In Davidson County at the courthouse in Lex- 
ington for the trial of both criminal and civil 
cases: 

Eleventh Monday after the first Monday in 
September, two weeks. 

If the judge regularly assigned to the district is 
unable to hold any term as above set out then the 
governor shall assign another judge to hold such 
term, (1913, c. 196; Ex. Sess. 1913, c. 14; 1921, cc. 
22; £25, LO Po, eGo LOO Oe. Cone Ls O olen bA seal Oaets 
cc. 14, 404; 1935, c. 184; 1939, c. 42; 1941, c. 367, s. 
171943.c. G82: Ces wiada:) 


Thirteenth District 

The thirteenth district shall be composed of the 
following counties, and the superior courts shall 
be held at the following times, to-wit: 

*Union—Second Monday before the first Mon- 
day in March to continue for two weeks for the 
trial of civil and criminal cases; ninth Monday 
after the first Monday in March for the trial of 
civil and criminal cases; second Monday before 
the first Monday in September to continue for 
two weeks and for the trial of civil and criminal 
cases; sixth Monday after the first Monday in 
September to continue for two weeks and for the 
trial of civil and criminal cases. 

If it shall appear to the Board of County Com- 
missioners of Union County thirty days prior to 
the convening of either of said terms hereinabove 
provided for that the condition of the criminal 
docket does not justify the assembling of the 
grand jury for such term, then the board of 
county commissioners may in their discretion 
direct the clerk of superior court of said county 
to notify such grand jurors and the solicitor of 
said district of such fact and that they need not 
appear at said term. 

If it shall appear to the board of commissioners 
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of Union County thirty days prior to the conven- 
ing of either of said terms hereinabove provided 
for that the civil or criminal docket, or both, do 
not justify the holding of such term, or the sec- 
ond week thereof, in the event such term be a 
two-weeks term, then the board of county com- 
missioners in their discretion, and upon the rec- 
ommendation of the Union County Bar Associa- 
tion, may notify the clerk of the superior court 
that said term or the second week thereof, has 
been dispensed with, and the clerk of said court 
shall not make a calendar of cases to be tried at 
such term, or second week thereof, as the case 
may be, and the judge assigned to hold the courts 
for said district shall be notified forthwith by said 
clerk that such term will not be held. (1913, c. 
196; Ex, Sess. 1913, c. 22; 1915, c. 72; 1917, cc. 28, 
117; 1921, c. 55; 1933, c. 112; 1939, c. 25; 1943, c. 
654; C. S. 1443.) 

Anson—Seventh Monday before the first Mon- 
day in March, for criminal cases only; first Mon- 
day in March for civil cases only; sixth Monday 
after the first Monday in March to continue for 
two weeks; fourteenth Monday after the first 
Monday in March, for civil cases only; first Mon- 
day after the first Monday in September, for civil 
cases only; third Monday after the first Monday 
in September, for criminal cases only; tenth Mon- 
day after the first Monday in September, for civil 
cases only. (1913, c. 196; Ex. Sess. 1921, c. 16; 
1923, c. 112; 1927, c. 181; 1929, c. 157; C. S. 1443.) 

Scotland—First Monday after the first Mon- 
day in March for one week, for the trial of crim- 
inal and civil cases; eighth Monday after the first 
Monday in March for one week, for the trial of 
civil cases only; fourth Monday before the first 
Monday in September for one week, for the trial 
of criminal and civil cases; eighth Monday after 
the first Monday in September for one week, for 
the trial of civil cases only; twelfth Monday after 
the first Monday in September for two weeks, for 
the trial of criminal and civil cases. (1913, c. 196; 
is Sess, TRIGh yep POS lees BIOs MICRRI, ee Rae 
1933, c, 116; 1937, c.. 871; C. S. 1443.) 

Moore—Sixth Monday before the first Monday 
in March, for the trial of criminal cases only, to 
continue for one week; third Monday before the 
first Monday in March, for the trial of civil cases 
only, to continue for one week; eleventh Monday 
after the first Monday in March, to continue for 
two weeks, the first week for the trial of criminal 
cases only and the second week for the trial of 
civil cases only; third Monday before the first 
Monday in September, to continue for one week, 
for the trial of criminal cases only; second Mon- 
day after the first Monday in September, to con- 
tinue for two weeks, for the trial of civil cases 
only. 

Each of the terms designated for the trial of 
criminal cases shall also have jurisdiction to hear 
motions in civil actions on notice; and civil cases 
requiring a jury may, by consent of parties there- 
to, be tried at such terms. Uncontested divorce 
cases may be tried at any criminal term of su- 
perior court by permission of the presiding judge. 
(A913 SB Gutiorm cm esseal OS ce s0se 1915, tc. 064. 
1929, c. 229; 1943, c. 629; C. S. 1443.) 

Richmond — Eighth Monday before the first 
Monday in March to continue for one week; fifth 
Monday after the first Monday in March to con- 
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tinue for one week; sixth Monday before the first 
Monday in September to continue for one week; 
fourth Monday after the first Monday in Septem- 
ber to continue for one week, all for the trial of 
criminal cases; fourth Monday before the first 
Monday in March to continue for one week; sec- 
ond Monday after the first Monday in March to 
continue for one week; twelfth Monday after the 
first Monday in March to continue for one week; 
fifteenth Monday after the first Monday in 
March to continue for one week; seventh Mon- 
day before the first Monday in September to con- 
tinue for one week; first Monday in September 
to continue for one week; ninth Monday after 
the first Monday in September to continue for 
one week, all for the trial of civil cases. 

Each of the terms designated for the trials sor 
criminal cases shall also be the return term for 
such civil process as may be returnable at term, 
and for the hearing of motions in civil actions; 
and civil cases requiring a jury, may, by consent 
of the parties thereto, be tried at such criminal 
terms. 

The governor shall assign an emergency, of 
any other judge, to hold any of the terms of the 
superior court for Richmond County when the 


judge regularly holding the courts in said district 


for any cause is unable to hold any of said terms. 
(913, (Ge LIG: ONS Cocos lO LG. Ss plabeie Bete) wee ehsie 
1921, c. 77; Ex. Sess. 1921, c. 16; 1923, cc. 112, 
184; 1925, c. 241; 1931, c. 82; 1935, c. 3; C. S. 1443.) 

Stanly—Fourth Monday before the first Mon- 
day in March to continue for two weeks, for 
civil cases only; fourth Monday after the first 
Monday in March; tenth Monday after the first 
Monday in March, for civil cases only; eighth 
Monday before the first Monday in September; 
first Monday in September to continue for two 
weeks, for civil cases only; fifth Monday after 
the first Monday in September, for civil cases 
only; eleventh Monday after the first Monday in 
September. 

Each of the terms set for the trial of criminal 
cases shall also be the return term for such civil 
process as may be returnable at term; and for the 
hearing of motions in civil actions; and for the 
trial of civil cases requiring a jury where issues 
are drawn by consent of the parties thereto; and 
for the trial of actions for divorce and other ac- 
tions in which no answer has been filed when the 
time for filing the answer has expired. 

The governor shall assign an emergency, or any 
other judge, to hold any of the terms of the su- 
perior court for Stanly County when the judge 
regularly holding the courts in said district for 
any cause is unable to hold any of said terms. 
(1913, c. 196; 1933, c. 240; C. S. 1443.) 

Fourteenth District 

The fourteenth district shall be composed of the 
following counties, and the superior courts thereof 
shall be held at the following times, to-wit: 

Gaston—Seventh Monday before the first Mon- 
day in March; first Monday after the first Monday 
in March; seventh Monday after the first Monday 
in March; thirteenth Monday after the first Mon- 
day in March; sixth Monday before the first Mon- 
day in September; first Monday after the first Mon- 
day in September; seventh Monday after the first 
Monday in September; twelfth Monday after the 
first Monday in September, each to continue for 
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one week, for the trial of criminal cases exclusively; 
sixth Monday before the first Monday in ‘March; 
second Monday after the first Monday in March; 
eleventh Monday after the first Monday in March; 
fifth Monday before the first Monday in Septem- 
ber; second Monday after the first Monday in Sep- 
tember; thirteenth Monday after the first Monday 
in September, each to continue for two weeks, for 
the trial of civil cases exclusively; eighth Monday 
after the first Monday in September to continue 
for one week for the trial of civil cases only: Pro- 
vided, that when the judge regularly assigned to 
hold the courts of the district is unable to do so for 
any cause set out in article four, section eleven, of 
the constitution, a special or emergency judge shall 
be assigned by the governor to hold said courts in 
Gaston county, and such special or emergency 
judge shall have all the powers conferred upon any 
resident or presiding judge. 

At all criminal terms of said court, civil trials 
which do not require a jury may be heard by con- 
sent of the parties; and at all criminal terms of 
said court, upon five days’ notice to the adverse 
party, any order, application for injunction, receiv- 
ership, motions, etc., may be heard in same man- 
ner as at civil terms. (1913, c. 196; Ex. Sess. 1913, 
C. 125°1915, 153+ 1919 "cist oess, 1920, “c. 
39° 1925. °c, 2372 19381) cy 242 -ed04 wer sao7,0s, 12 6C. 
S. 1443.) 

Mecklenburg—Ejighth Monday before the first 
Monday in March; first Monday before the first 
Monday in March; tenth Monday after the first 
Monday in March; fourteenth Monday after the 
first Monday in March; eighth Monday before the 
first Monday in September, which last named term 
only is to continue two weeks; first Monday before 
the first Monday in September; fourth Monday 
after the first Monday in September; tenth Mon- 
day after the first Monday in September, which 
eight terms are for the trial of criminal cases ex- 
clusively; fourth Monday before the first Monday 
in March, to continue three weeks; the first Mon- 
day in March; fourth Monday after the first Mon- 
day in March; eighth Monday after the first Mon- 
day in March; eleventh Monday after the first 
Monday in March; the first Monday in September; 
fifth Monday after the first Monday in September; 
eighth Monday after the first Monday in Septem- 
ber; eleventh Monday after the first Monday in 
September, which last named eight terms are to 
continue for two weeks; fifteenth Monday after the 
first Monday in March, and all of the last named 
ten terms are for the trial of civil cases exclusively: 
Provided, that the board of county commissioners 
of Mecklenburg county may in their discretion, by 
an order at their reguiar meeting held on the first 
Monday in March in any year, provide for the 
holding of a term of court for the seventh Monday 
after the first Monday in March, and for the trial 
of civil and criminal cases, either or both, at said 
term. 

No process nor other writ of any kind pertaining 
to civil actions shall be made returnable to any of 
the criminal terms, and no business pertaining to 
civil actions shall be transacted at the criminal 
terms for Mecklenburg county. 

In addition to the courts above set out for Meck- 
lenburg county, the following terms of superior 
court for the trial of civil cases in Mecklenburg 
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county shall be held, as follows: eighth Monday 
before the first Monday in March; sixth Monday 
before the first Monday in March; fourth Monday 
before the first Monday in March; second Mon- 
day before the first Monday in March; first Mon- 
day in March; second Monday after the first Mon- 
day in March; fourth Monday after the first Mon- 
day in March; sixth Monday after the first Monday 
in March; eighth Monday after the first Monday 
in March; tenth Monday after the first Monday in 
March; twelfth Monday after the first Monday in 
March; fourteenth Monday after the first Monday 
in March; the first Monday in September; the sec- 
ond Monday after the first Monday in September; 
the fourth Monday after the first Monday in Sep- 
tember; the sixth Morday after the first Monday 
in September; the eighth Monday after the first 
Monday in September; the tenth Monday after the 
first Monday in September; the twelfth Monday 
after the first Monday in September; and the four- 
teenth Monday after the first Monday in Septem- 
ber. Said terms of court may be held contempo- 
raneously with other courts in said county or dis- 
trict, shall be for two weeks each, shall be for the 
trial of civil cases only, and shall be held by regu- 
lar, special, or emergency judges who shall be as- 
signed by the governor, and the special or emer- 
gency judges who preside over said additional 
terms of court shall have all the powers conferred 
upon any resident or regular judge. 

In addition to the courts above set out for Meck- 
lenburg county, the following terms of superior 
court for the trial of criminal cases in Mecklenburg 
county shall be held, as follows: sixth Monday 
after the first Monday in March; fifth Monday be- 
fore the first Monday in September; fourth Mon- 
day before the first Monday in September, each to 
continue for one week. The sixth Monday before 
the first Monday in March; the second Monday 
after the first Monday in March; the sixteenth 
Monday after the first Monday in March; the third 
Monday before the first Monday in September; the 
second Monday after the first Monday in Septem- 
ber; and the thirteenth Monday after the first 
Monday in September. Said terms of court may 
be held contemporaneously with other courts in 
said county or district, shall be for two weeks each 
shall be for the trial of criminal cases only and 
shall be held by regular, special, or emergency 
judges who shall be assigned by the governor, and 
the special or emergency judges who preside over 
said additional terms of court shall have all the 
powers conferred upon any resident or regular 
judge. (1913, c. 196; Ex. Sess. UST CCa ll) 184 
1915, c. 153; 1919, c. 187; Ex. Sess. 1920, c. 39; 1935, 
Coto sel Oot eCoue (em GSOEEGs 9; 1941, c. BOG Sanches C. 
S. 1443.) ae 

Fifteenth District 


The fifteenth district shall be composed of the 
following counties, and the superior courts thereof 
shall be held at the following times, to-wit: 
Iredell—Fifth Monday before the first Monday 
in March, to continue for two weeks, for the trial 
of criminal and civil cases; first Monday after the 
first Monday in March, to continue for one week 
for civil cases only; eleventh Monday after the 
first Monday in March, to continue for two 
weeks, for the trial of criminal and_ civil cases; 
fifth Monday before the first Monday in Septem- 
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ber, to continue for two weeks, for criminal and 
civil cases; ninth Monday after the first Monday 
in September, to continue for two weeks for 
criminal and civil cases. (1913, c. 196; 1921, c. 
121, s. 2; 1923, c. 129; C. S. 1443.) 
Randolph—Second Monday after the first 
Monday in March, to continue for two weeks, 
for civil cases only; fourth Monday after the 
first Monday in March, for criminal cases; sev- 
enth Monday before the first Monday in Septem- 
ber, to continue for two weeks for civil cases 
only; the first Monday in September for criminal 
cases; thirteenth Monday after the first Monday 
in September, to continue for two weeks for 
criminal and civil cases. In addition to the regular 
terms of superior court now provided for by law 
for Randolph County there shall be held in Ran- 
dolph County three additional terms of superior 
court as follows, to-wit: On the fifth Monday be- 


fore the first Monday in March, to continue for > 


two weeks, for the trial of civil cases only. On 
the sixteenth Monday after the first Monday in 
March for a term of one week, for the trial of 
criminal cases only. On the seventh Monday after 
the first Monday in September, to continue for 
two weeks, for the trial of civil cases only. This 
paragraph shall not be construed to repeal or 
abolish any terms now provided for the fifteenth 
judicial district, but in case of conflict of any of 
the regularly established terms of court of the 
fifteenth judicial district with the terms created in 
this paragraph, the said terms of court hereby and 
herein established shall be considered special 
terms, and the governor may assign the judge to 
hold said terms of superior court for Randolph 
County, when the judge holding the regular terms 
of court in the district is unable to hold said terms. 
(1913, c. 196; Ex. Sess. 1913, c. 31; 1921, c. 121, s. 
8: Ex: Sess. 1921, c. 22; 1923, c. 229; Ex. Sess. 
1924, c. 23; 1925, c. 156; Pub. Loc. 1939, c. 78; Ce 
S. 1443.) 

Rowan—Third Monday before the first Mon- 
day in March, to continue for two weeks; first 
Monday in March, to continue for one week, for 
civil cases only; ninth Monday after the first 
Monday in March, to continue for two weeks; 
first Monday after the first Monday in September, 
to continue for two weeks; fifth Monday after 
the first Monday in September, for civil cases 
only; eleventh Monday after the first Monday in 
September, to continue for two weeks. (1913, 
c. 196; Ex. Sess. 1913, c. 5; 1921, c. 31; C. S. 1443.) 

In addition to the regular terms of court now 
prescribed by law for Rowan County, there shall 
be held in Rowan County two additional terms of 
the superior court as follows, to-wit: On the 
sixth Monday after the first Monday in September 
to continue for one week for the trial of civil cases 
only; on the first Monday after the first Monday 
in March to continue for one week for the trial of 
civil cases only. This paragraph shall not be con- 
strued to repeal or abolish any terms of court 
now provided for the fifteenth judicial district, but 
in case of conflict of any of the regularly estab- 
lished terms of the courts of the fifteenth judicial 
district with the terms above set out, the said 
terms of court herein established shall be con- 
sidered special terms and the governor may as- 
sign a special or emergency judge to hold said 
terms of superior court of Rowan County when 
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the judge holding the regular terms of court in 


the district is unable to hold said terms. (1933 c. 
274.) 
Cabarrus — Eighth Monday before the first 


Monday in March, to continue for two weeks, for 
the trial of criminal and civil cases; first Monday 
before the first Monday in March, to continue for 
two weeks, for civil cases only; seventh Monday 
after the first Monday in March, to continue for 
two weeks, for criminal and civil cases; four- 
teenth Monday after the first Monday in March, 
to continue for two weeks, for civil cases only; 
second Monday before the first Monday in Sep- 
tember, to continue for one week, for criminal 
cases only; first Monday before the first Monday 
in September, to continue for one week, for civil 
cases only; sixth Monday after the first Monday 
in September, to continue for two weeks, for 
criminal and civil cases; tenth Monday after the 
first Monday in September, to continue for one 
week, for civil cases only; thirteenth Monday 
after the first Monday in September, to continue 
for one week, for civil cases only. 

The governor shall assign an emergency or any 
other judge to hold any of the terms of the su- 
perior court of Cabarrus county when the judge 
holding courts in said district is unable to hold 
Said) terms, (1913, c:F1963 1921 ce. 12d) sii23 933; 
576° 1935, c: 177++1939, ¢c. 3775 C. S. 1443.) 

Montgomery—Sixth Monday before the first 
Monday in March for criminal cases: Provided, 
motions on the civil docket may be heard at said 
term, and uncontested divorce cases and, with the 
consent of the parties thereto, any other civil case 
requiring a jury may also be tried at said term. 
Fifth Monday after the first Monday in March, to 
continue for two weeks, for civil cases only. 
Eighth Monday before the first Monday in Sep- 
tember; third Monday after the first Monday in 
September, and eighth Monday after the first 
Monday in September for civil cases; fourth Mon- 
day after the first Monday in September. (1913, 
C,, 196: Hix, Sess. 1913,.016145,1915; c¢. 18331917, c. 
POOL OS lem Cat lemc mare R Ua i eeCo LOdae Somal ye Loan n Cy 
98; C. S. 1443.) 

Alexander—Fourth Monday before the first 
Monday in March, to continue for two weeks, for 
the trial of civil and criminal cases; first Monday 
before the first Monday in September, to continue 
for two weeks, for the trial of criminal and civil 
cases. For these terms of court the governor may 
assign a judge to hold the same from among the 
regular, special or emergency judges. (1913, c. 
196; 1921, c. 166; 1933, c. 250, s. 4; 1935, cc. 101, 
Shp gs. 29.1937, ceci4, C. 0. 1443.) 


Sixteenth District 

The sixteenth district shall be composed of the 
following counties, and the superior courts thereof 
shall be held at the following times, to-wit: 

Cleveland—Third Monday after the first Mon- 
day in March for two weeks; eleventh Monday 
after the first Monday in March to continue for 
two weeks for the trial of civil cases only; sixth 
Monday before the first Monday in September 
for two weeks; first Monday after the first Mon- 
day in September to continue for one week for 
the trial of civil cases only; second Monday after 
the first Monday in September, one week, for the 
trial of civil cases only; eighth Monday after the 
first Monday in September for two weeks; eighth 
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Monday before the first Monday in March, for 
one week. 

For the terms commencing on the eleventh 
Monday after the first Monday in March, and on 
the first Monday after the first Monday in Sep- 
tember, the governor may assign a judge to hold 
such terms from among the regular, special or 
emergency judges. (1913, c. 196; 1915, c. 173; 
1917, c. 245; 1927, c. 154; 1931, cc. 240, 456; 1935, 
oc 1941953 CaS3 1443.) 

Lincoln—Sixth Monday before the first Mon- 
day in March to continue for two weeks, the 
second week for civil cases only; seventh Mon- 
day before the first Monday in September; sixth 
Monday after the first Monday in September; the 
last term to continue for two weeks, the second 
week for civil cases only. (1913, c. 196; 1915, c. 
210; 1925, c. 26; C. S. 1443.) 

Burke—Second Monday before the first Mon- 
day in March, to continue for one week, for the 
trial of civil and criminal cases; first Monday after 
the first Monday in March, to continue for two 
weeks, for the trial of civil cases only; thirteenth 
Monday after the first Monday in March, to con- 
tinue for three weeks, for the trial of civil and 
criminal cases; fourth Monday before the first 
Monday in September, to continue for two 
weeks, for the trial of civil and criminal cases; 
third Monday after the first Monday in Septem- 
ber, to continue for three weeks, for the trial of 
civil cases only; fourteenth Monday after the 
first Monday in September, to continue for 
two weeks, for the trial of civil and criminal cases: 
Provided, however, that the board of com- 
missioners of Burke’ County, in any _ year, 
upon the written petition of a majority of the 
practicing attorneys resident in said county, may, 
by resolution duly adopted, dispense with and 
abrogate the holding of that term of said court 
which by the provisions of this section commences 
on the thirteenth Monday after the first Monday 
i; March.” (1913, ce’ 1962 1915, cy 673" Exitoess. 
1920, c. 5; Ex.-Sess. 1921, c. 90, s. 3; Pub. Loc. 
1925,°c. 306; °1931, cc. 848;°C."S.7 1443.) 

Caldwell—First Monday before the first Monday 
in March; second Monday before the first Monday 
in September, each to continue two weeks; eleventh 


Monday after the first Monday in March, to con-° 


tinue two weeks, for civil cases only; twelfth Mon- 
day after the first Monday in September, to con- 
tinue two weeks, for the trial of civil and criminal 
cases; the eighth Monday before the first Monday 
in March, to continue two weeks, for the trial of 
civil cases only; ninth Monday after the first Mon- 
day in March, to continue one week, for the trial 
of civil and criminal cases; fourth Monday after 
the first Monday in September, to continue two 
weeks, for the trial of civil cases only. For the 
last three terms provided for above, the governor 
may assign a regular, special or emergency judge 
when the judge regularly assigned to the district 
is unable to hold said terms for any cause set out 
in article four, section eleven, of the constitution, 
(1913; ‘c. A962" 1915) "es35-F Ex. Sess, 1921. co '90, 7s. 
Be 1941, 2. 367, sy 1s Coe 1448) 
Catawba—Seventh Monday before the first 
Monday in March, to continue for two weeks and 
for the trial of civil cases only, fourth Monday 
before the first Monday in March, to continue 
for two weeks; ninth Monday after the first Mon- 
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day in March, to continue for two weeks, for the 
trial of civil cases only; ninth Monday before the 
first Monday in September, to continue for two 
weeks; first Monday in September, to continue 
for two weeks, for the trial of civil cases only; 
tenth Monday after the first Monday in Septem- 
ber, to continue for one week, for the trial of 
criminal cases only; thirteenth Monday after the 
first Monday in September, to continue for one 
week and for the trial of civil cases only. Fifth 
Monday after the first Monday in March, to con- 
tinue for two weeks, for the trial of civil cases 
only; eleventh Monday after the first Monday in 
September, to continue for one week, for the trial 
of civil cases only: Provided, that the board of 
county commissioners may by resolution, adopted 
not less than 30 days prior to the convening of 
either of the last two courts, determine that the 
holding of such court is not necessary and cancel 
the same, in which case notice of such action 
shall immediately be given to the governor to the 
end that the judge assigned to said court may be 
relieved from such assignment. (1913, c. 196; 
Ex sess..1913) c. 7: bx, Sess. 1921, c.A¢ se OU: 
Senki leecher (ey alsin. ah iay ch abs iecis dib eM EEy ee. Sylile 
(Gon. 14437) 

Watauga—Seventh Monday after the first Mon- 
day in March, to continue for two weeks; second 
Monday after the first Monday in September, to 
continue for one week; fourteenth Monday after 
the first Monday in March to continue for a term 
of two weeks, for the trial of civil cases only. 
(1913, c. 196; 1921, c. 166; 1931, c. 424; 1933, c. 
250,-S. 22 1935, C.274~ Gro 443)) 

Seventeenth District 

The seventeenth district shall be composed of 
the following counties, and the superior courts 
thereof shall be held at the following times, to-wit: 

Yadkin—Fourth Monday before the first Mon- 
day in March for three weeks for the trial of 
criminal and civil cases; second Monday before 
the first Monday in September for one week for 
the trial of criminal cases; eleventh Monday after 
the first Monday in September for two weeks for 
the trial of civil cases. (1913, c. 196; Ex. Sess. 1920, 
CoA 921 Cael 06 025,01 Cy Gorm OAdn Cano Ou mSome ie 
Ci ip<iks437) ae : 

Wilkes—Seventh Monday before the first Mon- 
day in March for three weeks for the trial of civil 
cases only; first Monday in March for three weeks 
for the trial of both civil and criminal cases; eighth 
Monday after the first Monday in March for two 
weeks for the trial of civil cases only; thirteenth 
Monday after the first Monday in March for two 
weeks for the trial of civil cases only; fourth Mon- 
day before the first Monday in September for two 
weeks for the trial of both civil and criminal cases; , 
fourth Monday after the first Monday in Septem- 
ber for two weeks for the trial of civil cases only; 
fourteenth Monday after the first Monday in Sep- 
tember for two weeks for the trial of civil and 
criminal cases. 

If, in the opinion of the board of commissioners 
of Wilkes county, it is not advisable or necessary 
to hold the term of court beginning on the four- 
teenth Monday after the first Monday in Septem- 
ber, and such fact is so stated in a resolution duly 
adopted by a majority of said board on or before 
the second Monday in November next preceding 
the day for the convening of said term, then the 
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said term shall not be held on the fourteenth Mon- 
day after the first Monday in September of that 
year. Upon the adoption of such a resolution, the 
clerk of the board shall immediately notify the 
judge, who has been assigned to hold said term, 
that same will not be held, and no jury for the said 
term shall be drawn. (1913, c. 196; 1919, c. 165; 
1921, c. 166; 1935, c. 105, s. 1, ¢. 1925 1937, c. 48; 
1941, c. 367, s. 1; C. S. 1448.) 

Davie—Second Monday after the first Mon- 
day in March; twelfth Monday after the first Mon- 
day in March, for civil cases only; first Monday 
before the first Monday in September; and 
thirteenth Monday after the first Monday in Sep- 
tember, last term for civil cases only. (1913, c. 
196; 1921, cc. 31, 121, 166; 1935, c. 105, s. 2; eRe 
1443.) 

Mitchell—Fourth Monday after the first Mon- 
day in March, two weeks; sixth Monday before 
the first Monday in September, two weeks for civil 
cases only; second Monday after the first Monday 
in September for two weeks. (1913, c. 196; 1921, 
c. 166; Ex. Sess. 1921, c. 33; 1927, c. 168; 1929, c. 
10; 1933, c. 250, s. 3; 1935, c. 1; 1941, c. 212, s. 1; 
C. S. 1443.) 

Avery—Fifth Monday after the first Monday 
in March, for two weeks, for the trial of both 
criminal and civil cases; ninth Monday before the 
first Monday in September, two weeks, for the 
trial of both civil and criminal cases; sixth Mon- 
day after the first Monday in September, for two 
weeks, for the trial of both criminal and civil 
cases. (1913, c. 196; 1915, c. 169; 1921, c. Wats 1B, 
Segss 19215 c. 33591923, c. 90; 1931, c. 84; 1933, Cc. 
152, 250, s. 1; 1941, c. 212, s. 1, c. 367, 8. 1; 1943, c. 
162; C. S. 1443.) 


Eighteenth District 


The eighteenth district shall be composed of the 
following counties and the superior courts thereof 
shall be held at the following times, to-wit: 


Henderson—Eighth Monday before the first 
Monday in March to continue for two weeks for 
the trial of civil cases only; the first Monday in 
March to continue for two weeks for the trial of 
both criminal and civil cases; the eighth Monday 
after the first Monday in March to continue for 
two weeks for the trial of civil cases only, and the 
twelfth Monday after the first Monday in March 
to continue for two weeks for the trial of civil 
cases only; the fifth Monday after the first Mon- 
day in September to continue for two weeks for 
the trial of both criminal and/or civil cases or 
both; eleventh Monday after the first Monday in 
September to continue for two weeks for the trial 
of civil cases only. (1913, c. 196; 1917, c. 115; 1919, 
Poets OCSs let ecco, 1923 e Cec OAs O Sign Ge 
207, s. 1; 1933, c. 117; 1935, c. 127; C. S. 1448.) 

McDowell—Seventh Monday before the first 
Monday in March, to continue for one week for 
the trial of criminal cases only; the third Mon- 
day before the first Monday in March, to con- 
tinue for two weeks for the trial of civil cases 
only; the fourteenth Monday after the first Mon- 
day in March, to continue for two weeks for the 
trial of both criminal and civil cases; the eighth 
Monday before the first Monday in September, 
to continue for two weeks for the trial of civil 
cases only; the first Monday in September, to 
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continue for two weeks for the trial of both crimi- 
nal and civil cases. 

At any criminal term of court in McDowell 
County civil actions which do not require a jury, 
motions, and uncontested divorce actions with 
jury triai, may be heard, tried and determined and 
proper judgment and orders entered therein. 

In the event the county commissioners shall 
find that any term for the trial of civil cases is not 
needed they may by resolution sent to the gov- 
ernor cancel the term in question. 

The governor shall assign an emergency, oF 
any other judge, to hold any of the terms of the 
superior court for McDowell County when the 
judge regularly holding the courts in said district 
is, because of a conflict in the terms of court or 
for any other cause, unable to hold any of said 
terms. (1913, c. 196; Ex. Sess. 1921, c. 24; 1923, 
c, 219; 1927, c. 207, s. 1; 1935, c. 127; 1937, c. 309; 
1943, c. 549; C. S. 1443.) 

Polk—The fifth Monday before the first Mon- 
day in March to continue for two weeks for the 
trial of both criminal and civil cases; second Mon- 
day before the first Monday in September, to con- 
tinue for two weeks for the trial of both criminal 
and civil cases. (1913, c. 196; Ex. Sess. 1921, c. 
24: 1927, c. 207, s. 1; 1933, c. 232, s. 2; 1935, c. 127; 
C. S. 1443.) 

Rutherford—First Monday before the first Mon- 
day in March, to continue for one week for the 
trial of civil cases only; sixth Monday after the 
first Monday in March, to continue for two weeks 
for the trial of civil cases only; tenth Monday 
after the first Monday in March, to continue for 
two weeks for the trial of both criminal and civil 
cases; sixteenth Monday after the first Monday in 
March, to continue for two weeks for the trial of 
civil cases only; third Monday after the first Mon- 
day in September, to continue for two weeks for 
the trial of civil cases only; ninth Monday after 
the first Monday in September, to continue for 
two weeks for the trial of both civil and criminal 
cases. (1913, c. 196; 1915, c. 116; Ex. Sess. 1921, 
c. 24; 1927, c. 207, s..1; 1933, c. D3 poSeee LOO, eC. 
127; 1937, c. 309; C. S. 1443.) 


Transylvania—Fourth Monday after the first 
Monday in March, to continue for two weeks for 
the trial of both criminal and civil cases; sixth 
Monday before the first Monday in September, to 
continue for two weeks for the trial of both crim- 
inal and civil cases; thirteenth Monday after the 
first Monday in September, to continue for two 
weeks for the trial of both criminal and civil cases. 
(19139,7 1963) 1915, ic.2 665. Ex. Seccart920; 8c: 5005 
Hx, Sess. 1921, c. 24;°1925, c. 63; 1927, c. 207, s. 
1; 1929, c. 173, s. 2; 1935, c. 127; C!S. 1443.) 

Yancey—Sixth Monday before the first Mon- 
day in March, to continue for one week for the 
trial of civil cases only; second Monday after the 
first Monday in March, to continue for two weeks 
for the trial of both criminal and civil cases; fourth 
Monday before the first Monday in September, to 
continue for two weeks for the trial of criminal 
and civil cases; seventh Monday after the first 
Monday in September, to continue for two weeks 
for the trial of civil cases only. (1913, c. 196; [Eire 
Sess, 1913, c. 88; 1915, c. 71; Ex. Sess. 1920, c. 4; 
Ex. Sess. 1921, c. 24; 1923, c. 222; 1927, c. 207, s. 
1; 1929, c. 178; 1933, c. 478; 1935, c. 127; Coa 
1443.) 
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In all criminal terms of court in the eighteenth 
judicial district, civil actions and proceedings, 
which do not require a jury, may be heard by con- 
sent and any order, judgment or decree therein 
may be entered. (1935, c. 127.) 


Nineteenth District 


The nineteenth district shall be composed of the 
following counties, and the superior courts thereof 
shall be held at the following times, to-wit: 


Buncombe—Ejighth Monday before the first 
Monday in March, to continue for two weeks for 
the trial of civil cases only; sixth Monday before 
the first Monday in March, to continue for one 
week, for the trial of criminal cases only; eighth 
Monday before the first Monday in September, to 
continue for two weeks for the trial of civil cases 
only; sixth Monday before the first Monday in 
September, to continue for one week for the trial 
of criminal cases only. 


Fourth Monday before the first Monday in 
March, to continue for two weeks, for the trial of 
civil cases only; second Monday before the first 
Monday in March, to continue for one week for 
the trial of criminal cases only; first Monday in 
March, to continue for two weeks for the trial of 
civil cases only; second Monday after the first 
Monday in March, to continue for one week for 
the trial of criminal cases only; fourth Monday 
after the first Monday in March, to continue for 
two weeks for the trial of civil cases only; sixth 
Monday after the first Monday in March, to con- 
tinue for one week for the trial of criminal cases 
only; ninth Monday after the first Monday in 
March, to continue for two weeks for the trial of 
civil cases only; eleventh Monday after the first 
Monday in March, to continue for one week for 
the trial of criminal cases only; thirteenth Monday 
after the first Monday in March, to continue for 
two weeks for the trial of civil cases only; fifteenth 
Monday after the first Monday in March, to con- 
tinue for one week for the trial of criminal cases 
only; fourth Monday before the first Monday in 
September, to continue for two weeks for the trial 
of civil cases only; second Monday before the first 
Monday in September, to continue for one week 
for the trial of criminal cases only; first Monday in 
September, to continue for two weeks for the trial 
of civil cases only; second Monday after the first 
Monday in September, to continue for one week 
for the trial of criminal cases only; fourth Monday 
after the first Monday in September, to continue 
for two weeks for the trial of civil cases only; sixth 
Monday after the first Monday i4% September, to 
continue for one week for the trial of criminal cases 
only; ninth Monday after the first Monday in Sep- 
tember, to continue for two weeks for the trial of 
civil cases only; eleventh Monday after the first 
Monday in September, to continue for one week 
for the trial of criminal cases only; thirteenth Mon- 
day after the first Monday in September, to con- 
tinue for two weeks for the trial of civil cases only; 
fifteenth Monday after the first Monday in Septem- 
ber, to continue for one week for the trial of crimi- 
nal cases only. 

The terms of court provided in the preceding 
paragraph shall be held by the judge regularly rid- 
ing the nineteenth judicial district, and during said 
terms uncontested divorce actions and civil orders 
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may be tried and heard by the judge assigned to 
hold said courts. 


Seventh Monday before the first Monday in 
March, to continue for two weeks; fifth Monday 
before the first Monday in March, to continue for 
one week; second Monday before the first Mon- 
day in March, to continue for two weeks; second 
Monday after the first Monday in March, to con- 
tinue for two weeks; sixth Monday after the first 
Monday in March, to continue for two weeks; 
eighth Monday after the first Monday in March, 
to continue for one week; eleventh Monday after 
the first Monday in March, to continue for two 
weeks; fifteenth Monday after the first Monday in 
March, to continue for two weeks; seventh Mon- 
day before the first Monday in September, to con- 
tinue for two weeks; fifth Monday before the first 
Monday in September, to continue for one week; 
second Monday before the first Monday in Sep- 
tember, to continue for two weeks; second Monday 
after the first Monday in September, to continue 
for two weeks; sixth Monday after the first Mon- 
day in September, to continue for two weeks; 
eighth Monday after the first Monday in Septem- 
ber, to continue for one week; eleventh Monday 
after the first Monday in September, to continue 
for two weeks; fifteenth Monday after the first 
Monday in September, to continue for two weeks. 


The courts provided in the preceding paragraph 
shall be held by special or emergency judges to be 
assigned by the governor, if the regular judge as- 
signed is unable to hold said terms for any cause 
set out in article four, section eleven, of the consti- 
tution. The board of county commissioners shall 
notify the jury commission at, or before, the time 
of drawing the jurors for these terms of court 
whether the same shall be for the trial of civil or 
criminal cases, or what portions thereof shall be 
for each, and the jury commission shall draw 
Jurors accordingly. (1913, c. LOG LOLS Meh e172 
1917, -c.. 79551923)" e. 318 8P ub, Loc. 1925, c. 400: 
1929, c, 213; 1941, c. 367, s.1; C. S, 1443.) 


Madison—First Morday before the first Monday 
in March, to continue for one week; third Monday 
after the first Monday in March, to continue for 
one week; seventh Monday after the first Monday 
in March, to continue for one week; twelfth Mon- 
day after the first Monday in March, to continue 
for one week; sixteenth Monday after the first 
Monday in March, to continue for one week; first 
Monday before the first Monday in September to 
continue for one week; third Monday after ‘the 
first Monday in September, to continue for one 
week; seventh Monday after the first Monday in 
September, to continue for one week; twelfth Mon- 
day after the first Monday in September, to con- 
tinue for one week; sixteenth Monday after the 


first Monday in September, to continue for one 
week, 


The board of county commissioners shall, at the 
time of drawing the jurors for the terms of court 


provided in the preceding para i 
graph, designate 
whether the terms shall be for the trial of civil or 


criminal cases, and draw the jurors i 
Bis accordingly. 
(19138, c. LIGSR LOWS wee LET eLoLs, C, 79; 1929, ¢ a: 
1931, c, 25; 1941, c. 367, s. 1; C. S. 1443.) ae 
Twentieth District 
The twentieth district shall be composed of the 
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following counties, and the superior courts thereof 
shall be held at the following times, to-wit: 

Cherokee—Sixth Monday before the first Mon- 
day in March for civil cases only; fourth Mon- 
day after the first Monday in March; fifteenth 
Monday after the first Monday in March, for the 
trial of civil causes only: Provided, that upon 
request of the bar of Cherokee county the board 
of county commissioners need not draw a jury 
for this term; fourth Monday before the first 
Monday in September; ninth Monday after the 
first Monday in September, each to continue two 
weeks. (1913, c. 196; Ex. Sess. 1913, c. 21; 1917, 
c. 114; 1923, c. 51; 1925, c. 30; C. S. 1443.) 

Graham—Eighth Monday before the first Mon- 
day in March, to continue for two weeks, for 
civil cases only; second Monday after the first 
Monday in March; thirteenth Monday after the 
first Monday in March, to be held for civil cases 
only; first Monday in September, each to con- 
tinue for two weeks. (1913, c. 196; Ex. Sess. 
1913, c. 28; 1917, c. 54; 1927, c. 245, s. 1; C. S. 
1443.) 

Swain—Seventh Monday before the first Mon- 
day in March, for the trial of civil cases only, to 
continue for two weeks; a special judge to be as- 
signed for this court; first Monday in March; 
sixth Monday before the first Monday in Sep- 
tember; seventh Monday after the first Monday 
in September, each to continue for two weeks: 
Provided, that the board of commissioners of 
Swain County may, when the public interest re- 
quires it, decline to draw a grand jury for the 
July term. (1913, c. 196; 1933, c. 125; Gesni4435) 


Haywood—Ejighth Monday before the first 
Monday in March, to continue for two weeks, 
for civil cases only; fourth Monday before the 
first Monday in March, to continue for two weeks: 
ninth Monday after the first Monday in March, 
to continue for two weeks, for civil cases only; 
eighth Monday before the first Monday in Sep- 
tember, to continue for two weeks; second Mon- 
day after the first Monday in September, for civil, 
cases only and the eleventh Monday after the first 
Monday in September, each to continue for two 
weeks. (1913, c. 196; 1917, cc. 7, 114; 1923, c. 35. 
s. 2; Ex. Sess. 1924, c. 27; 1937, c. 106; C. S. 1443.) 


Jackson—Second Monday before the first Mon- 
day in March; eleventh Monday after the first 
Monday in March, for the trial of civil cases only, 
each to continue for two weeks; fourteenth Mon- 
day after the first Monday in March, for the trial 
ot criminal cases only and for this term of court 
the governor shall assign a judge to hold same 
from among the regular, special or emergency 
judges; fifth Monday after the first Monday in 
September to continue for two weeks. 

The county commissioners, may, in their judg- 
ment abrogate the term herein provided to be 
held on the fourteenth Monday arter the first 
Monday in March, the jurors for this term to be 
drawn at the same time as those for the May 
term, service to be withheld pending the decision 
of the county commissioners. (1913, c. 196; 1933, 
c. 107; 1939, c. 212; C. S. 1443.) 

Macon—Sixth Monday after the first Monday 
in March; second Monday before the first Mon- 
day in September, and thirteenth Monday after 
the first Monday in September, each to continue 
‘for two weeks. The board of commissioners of 
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Macon county may, for good cause, decline to draw 
a jury for more than one week for any term of 
court provided for in this paragraph. (1913, c. 
LOG LOPS mGE Sons ls ORT Cc. Sedo s e987) cy 106%. Cy 
S. 1443.) 

Clay — Eighth Monday after the first Monday 
in March, and fourth Monday after the first Mon- 
day in September. (1913, c. 196; 1927, c. 245, s. 
1; 1937, c. 162; 1939, c. 44; C. S. 1443.) 


Twenty-First District 

There is hereby created district number twenty- 
one composed of the following counties, and the 
superior courts thereof shall be held at the follow- 
ing times, to-wit: 

Caswell—Second Monday after the first Monday 
in March, to continue for two weeks, the first week 
to be for the trial of criminal cases only, and the 
second week for the trial of civil cases; ninth Mon- 
day before the first Monday in September, to con- 
tinue for one week for the trial of both criminal 
and civil cases; tenth Monday after the first Mon- 
day in September, to continue for two weeks, the 
first week to be for the trial of criminal cases only, 
and the second week for the trial of civil cases. 
(1913, c. 196; 1919, c. 289; 1927, c. 202; 1933, c. 45, 
s. 1; 1935, c. 246; 1937, cc. 107, 413, s. 5; 1941, c. 
Sb7. Se ts CeO. 1443.) 

Rockingham — First Monday after the first 
Monday in March to continue for one week; sixth 
Monday before the first Monday in March to 
continue for two weeks; eleventh Monday after 
the first Monday in March to continue for two 
weeks; fourth Monday before the first Monday in 
September to continue for two weeks; eighth 
Monday after the first Monday in September to 
continue for two weeks; fourteenth Monday after 
the first Monday in September to continue for 
one week, each of the above terms to be for the 
trial of criminal cases only. 

First Monday in March to continue one week; 
sixth Monday after the first Monday in March to 
continue for one week; ninth Monday after the 
first Monday in March to continue for two weeks; 
fourteenth Monday after the first Monday in 
March to continue for two weeks; first Monday 
in September to continue for two weeks; seventh 
Monday after the first Monday in September to 
continue for one week; twelfth Monday after the 
first Monday in September to continue for two 
weeks, each of the above terms to be for the trial 
of civil cases only. Provided, that at any criminal 
term, either regular or special, of the superior 
court to be held for Rockingham County, all mo- 
tions in any civil actions pending before said court, 
and all uncontested divorce cases pending before 
said court, may be heard and tried by the court, 
and provided further, that all other civil actions 
and civil matters may, with the consent of the 
parties and the approval of the court, be heard 
and tried at any criminal term, either regular or 
special, of the superior court of Rockingham 
County. However, no contested civil cases shall 
be tried until after the criminal docket for the 
term has been disposed of. (1913, c. 196; Ex. 
Sess. 1913, c. 49: 1917, c. 107; 1933, cc. 45, 264: 
1935, ¢. 246; 1937, cc. 156, 413, s, 5; 1939, ¢..156; 
1941, c. 58; C. S. 1443.) 

Stokes—Fourth Monday after the first Monday 
in March to continue for one week for the trial 
of criminal cases only; fifth Monday after the first 
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Monday in March to continue for one week for 
the trial of civil cases only; sixteenth Monday after 
the first Monday in March to continue for one 
week for the trial of criminal cases only; second 
Monday before the first Monday in September 
to continue for one week for trial of both crim- 
inal and civil cases; fifth Monday after the first 
Monday in September to continue for one week 
for the trial of criminal cases only; sixth Mon- 
day after the first Monday in September to con- 
tinue for one week, for the trial of civil cases only. 
(1913, c. 196; Ex. Sess. 1913, c. 1; 1921, c. 142; 
1989. c, 169; 1929 .-c, 15831937, :¢.2413, (s..3-eeeamoe 
1443.) 

There is hereby established a term of court to 
continue for one week in Stokes county, begin- 
ning the first Monday in January of each year for 
the trial of criminal causes only. There shall be 
jurors, including a grand jury, provided for said 
January term of court. (1939, c. 342.) 

Surry—Ejighth Monday before the first Mon- 
day in March to continue for one week; third 
Monday before the first Monday in March to con- 
tinue for one week; seventh Monday after the 
first Monday in March to continue for one week; 
second Monday after the first Monday in Septem- 
ber to continue for one week; fifteenth Monday 
after the first Monday in September to continue 
for one week, for the trial of criminal cases only. 

Seventh Monday before the first Monday in 
March to continue for one week; second Monday 
before the first Monday in March to continue for 
two weeks; eighth Monday after the first Mon- 
day in March to continue one week; thirteenth 
Monday after the first Monday in March to con- 
tinue for one week; eighth Monday before the 
first Monday in September to continue for two 
weeks; third Monday after the first Monday in 
September to continue for two weeks, for the 
trial of civil cases only. (1913, c. 196; Ex. Sess. 
1919) c. 34> ix Sess. 1921 c. 9; Pubs Voer1925"c. 
417; 1931, c. 251; 1933, cc. 180, 413; 1935, c. 246; 
1937, cc. 210, 413, s..5; C. S. 1443.) 

Editor’s Note.—Public Laws 1931, c. 240, as amended by 
c. 456, added a new term for Cleveland County. This new 
term conflicts with a term of Watauga County, which was 
transferred to the Sixteenth Judicial District by Public 
Laws 1931, c. 424. 

One 1937 amendment added the proviso to the first para- 
graph of this section. Another created the twenty-first judi- 
cial district composed of the counties of Caswell, Rockingham, 
Surry (formerly in the eleventh judicial district) and Stokes 
(formerly in the twelfth judicial district, now composed of 
the counties of Guilford and Davidson). 

The 1939 amendments have been cited at the end of the 
paragraphs affected thereby. 

The 1941 amendments have been cited at the end of the 
paragraphs affected thereby. 

For comment on Public Laws 1941, c. 367, see 19 N. C. 
Law Rev. 475. 

The 1943 amendments made changes in the paragraphs 
relating to the following counties: Avery, Camden, Cleve- 
land, Columbus, Davidson, Franklin, Guilford, McDowell, 
Moore, Nash, Onslow, Union, Wake. 

Session Laws 1943, c. 121, provided for holding terms of 
the superior court in each city in the state, which is not a 
county seat, having as many as thirty-five thousand inhab- 
itants according to the last federal census. 

When Term Ends.—The term of court ends when the 


business is disposed of and the judge leaves the bench, and 
does not necessarily extend to the end of the period pre- 


scribed. May v. National etc. Co., 172 N. C. 795, 90 S. 
E. 890. 
When the Term Embraces Sunday.—When a term of 


court is set by statute to begin on a certain Monday, and 
to last for “one week,’ (or two or three weeks, as_ the 
case may be), it embraces the Sunday of each week (unless 
sooner adjourned), and the term expires by limitation at 
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midnight of that day. Taylor v. Ervin, 119 N. C. 274, 25 
S. E. 875. <A verdict entered on Sunday of a week set for 
the duration of a court, in the absence of an earlier ad- 
journment, is legally entered. Id. 

Session at Scene of Crime.—Where at the requests of de- 
fendants, a view of the scene of a crime is granted and a 
short session of the court held there, no prejudicial error is 
committed under this section. State v. Stewart, 189 N. C. 
4090127 8, oe 200. 

Applied in State v. Dalton, 206 N. C. 507, 510, 174 S. E. 
422, with reference to Henderson County. 

Cited in West v. Woolworth Co., 214 N. C. 214, 198 S. E. 
659. 

§ 7-71. Governor to assign judges to hold terms 
of court when regular judges are not available.—If 
the regular judge holding the courts for any dis- 
trict is not available for any cause set out in 
Article four, Section eleven, of the Constitution to 
hold any of the terms of court provided for in 
Chapter 367 of the Public Laws of 1941, amend- 
ing § 7-70, the Governor shall assign a judge to 
hold such term or terms from among the regular, 
special or emergency judges. (1941, c. 367, s. 2.) 


§ 7-71.1. Governor authorized to cancel terms 
of court; judges available for assignment else- 
where.—The governor is authorized and em- 
powered, upon a finding by him that any term 
of superior court for any of the counties of the 
state are not necessary due to the lack of suffi- 
cient official business to be transacted, to cancel 
any term of superior court scheduled to be held in 
any of the counties of the state: Provided, that 
any term of superior court canceled hereunder 
shall be canceled at least ten days prior to the 
time for the convening of said court. 

Upon the cancellation of any term of superior 
court the judge scheduled to hold said term of 
court shall be available for assignment by the gov- 
ernor to hold superior court in any other county 
in the state. (1943, c. 348, ss. 1, 2.) 


§ 7-71.2. Cancellation not to affect subse- 
quent terms.—The cancellation of any term of 
court by the Governor, as provided in § 7-71.1 
shall dispense with the holding of the term of 
court during the year for which it is canceled, but 
it shall not affect the terms of court provided by 
law for the county during succeeding years. 
(1948, c. 348, s. 3.) 


§ 7-72. Civil cases at criminal terms.—At crim- 
inal terms of court, motions in civil actions may 
be heard upon due notice, and trials in civil 
actions may be heard by consent of parties. 
Also motions for confirmation or rejection of 
referees’ reports may be heard upon ten days no- 
tice and judgment entered on _ said _ reports. 
(Rev., s. 1507; 1901, c. 28; 1913, c. 196, s. 2; Ex. 
Sess. 19135 0c. 23" 1915, ‘cc. GS e+, mel 0N'7. wcometa. 
1931, c. 394; C. S. 1444.) 


Local Modification.—Anson, Bladen, Cumberland, Durham, 
Gaston, Robeson: C. S. 1444. 

Failure to Give Notice.—It is required by the provisions 
of this section that due notice be given of motions in civil 
action to be heard at a criminal term of court, and where 
the movent has failed to give the statutory notice of his 
motion, and the superior court has ordered a dismissal of 
the action, the judgment will be reversed on appeal. Daw- 
kins v. Phillips, 185 N. C. 608, 116 S. E. 723. 

The superior court has authority to hear motions in civil 
actions at criminal terms only after due notice to the ad- 
verse party, and therefore when it does not affirmatively 
appear that due notice was given of plaintiff’s motion to 
be allowed to amend, the granting of the motion at a term 
of court for criminal cases only will be held for error as 
being presumptively outside the authority of the court. Beck 
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y. Lexington Coca-Cola Bottling Co., 216 N2@, 579,05" Sat. 
(2d) 855. 


§ 7-73. No criminal business at civil terms.— 
No grand juries shall be drawn for the terms of 
court designated by law as being for the trial of 
civil cases exclusively, and the solicitors shall not 
be required to attend upon any exclusively civil 
terms, unless there are cases on the civil docket 
in which they officially appear, and no criminal 
process shall be returnable to any term desig- 
nated for the trial of civil actions alone. (Rev., 
s. 1508; 1901, c. 28, ss. 3, 7; TMB, ee HEkOR ‘Gh ASE 
1445.) 


§ 7-74. Rotation of judges—The judges of 
the superior court shall hold the courts of the 
several judicial districts successively, according 
to the following order and system: The judges 
resident in the Eastern Judicial Division shall 
hold the courts for the spring term, one thousand 
nine hundred and forty-four, as follows: chhe 
judge of the first district shall hold the courts of 
the second district; the judge of the second, the 
courts of the third; the judge of the third. the 
courts of the fourth; the judge of the fourth, the 
courts of the fifth; the judge of the fifth, the 
courts of the sixth; the judge of the sixth, the 
courts of the seventh; the judge of the seventh, 
the courts of the eighth; the judge of the eighth, 
the courts of the ninth; the judge of the ninth, the 
courts of the tenth; the judge of the tenth, the 
courts of the first; and the judges of the Eastern 
Judicial Division shall thereafter successively hold 
the courts of this division, subject to such ex- 
changes of courts as are now provided by law. 

The judges resident in the Western Judicial 
Division shall hold the courts for the spring term, 
one thousand nine hundred and forty-four, as 
follows: The judge of the eleventh district shall 
hold the courts of the twenty-first district; the 
judge of the twelfth, the courts of the eleventh; 
the judge of the thirteenth, the courts of the 
twelfth; the judge of the fourteenth, the courts 
of the fourteenth; the judge of the fifteenth, the 
courts of the fifteenth; the judge of the sixteenth, 
the courts of the sixteenth; the judge of the 
seventeenth, the courts of the seventeenth; the 
judge of the eighteenth, the courts of the eight- 
eenth; the judge of the ninteenth, the courts of 
the nineteenth; the judge of the twentieth, the 
courts of the twentieth; the judge of the twenty- 
first, the courts of the thirteenth; and the judges 
resident in the Western Judicial Division shall 
thereafter successively hold the courts of this 
division, subject to such exchanges of courts as 
are now provided by law. 

The judge riding any spring circuit shall hold 
all the courts which fall between January and 
June, both inclusive, and the judge riding any fali 
circuit shall hold all the courts which fall between 
July and December, both inclusive. (Rev., s. 
1509; Code, s. 911; 1913, c. 196, ss. 4, 5, 6, 9; 
1915, c. 15, ss. 3, 4; 1901, c. 28, ss. 4, eae (Owe 
31. s, 20: 1876-7, c. 27; 1879, c. 11; 1885. c. 180; 
1937, c. 413, s. 1; Const. Art. 4, s. 11; C. 5. 1446.) 


Cross Reference.—As to residence and rotation of judges, 
see § 7-46. 

Constitutional Previsions.—Sec. 22 of Art. IV of the Con- 
stitution, requiring the courts to be always open, must be 
construed in connection with sec. 11 of the same article, 
and does not apply to the terms of court and matters con- 
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nected therewith. Delafield v. Mercer 
15s Nae, eile cos. B., 167. 

A Judge Is Essential.—There can be no session of a court 
without a judge; hence, when the judge leaves the bench 
for the term, although no notice is given of the final ad- 
journment, or it is ordered to expire by limitation, the term 
ends and the judge cannot hear any matters out of the 
courthouse, except b: consent, uniess it is ‘“‘chambe-s” 
business, Delafield v. Mercer Construction Co., 115 N. C. 
21; -20"Sr tBaelbs. 

Injunction—Failure of Judge to Hear Order.—If the judge 
before whom the order is made returnable fails to hear it, 
any judge resident in or assigned to or holding by ex- 
change the courts of some adjoining district may hear it 
upon giving ten days notice to the parties interested. Ham- 
ilton v. Icard, 112 N. C. 589, 591, 17 S. E. 519. 

A judge assigned to a district is the judge thereof for 
six months, beginning either January or July first, and 
where a restraining order was made returnable before such 
judge at a place outside of the district, and after the courts 
were over, but before the end of the term of assignment to 
the district, such judge had jurisdiction to hear the appli- 
cation and grant the injunction until the hearing. Hamil- 
ton v. Icard, 112 N. C. 589, 17 S. E. 519. 

Term Beginning in June.——When a term of court begins 
the last part of June, the judge of the superior court as- 
signed to that district for the spring circuit has authority 
throughout the term of court, even though the term runs 
over into July, and the second week thereof starts during 
the month of July, since any term which begins in June 
“falls” between January and June within the meaning of 
the statute. West v. Woolworth Co. 214 N. C. 214, 198 
Soe 659. 


Construction Co., 


§ 7-75. Exchange of courts.—By consent of 
the governor the judges may exchange the courts 
of a particular county or counties; and the judges 
resident in the western division and the judges 
resident in the eastern division may exchange 
courts or circuits with the consent of the gov- 
ernor: but no judge shall hold all the courts in 
one district oftener than once every four years. 
When a judge shall die or resign, his successor 
shall hold the courts of the district allotted to 
his predecessor. (Rev., s. 1511; Code, s. 913; R. 
C).c3I)-s./20; 1879, c. 11; 1915, c. 15,s..4; Const., 
Art. 473. 11; C..S, 1447.) 


Under Prior Law.—Before the Act of 1879, assigning the 
judges to the different districts, an exchange of circuits 
with the consent of the Governor under the Act of 1877 
was not in violation of section 11, Art. IV, of the amended 
Constitution. State v. McGimsey, 80 N. C. 377. 

A partial exchange of circuits between two of the judges 
of the superior court, with the approval of the Governor, is 
legal. State v. Graham, 75 N. C. 256. 

Power of Legislature.— Neither does this prohibitory 
clause restrict the Legislature from creating an extra term 
of the superior court of a county and designating the res- 
ident judge to hold the same. State v. Monroe, 80 NG: 
373, 374. 

Governor’s Power.-—When the Constitution (and this sec- 
tion) has clothed the Governor with the power to require 
a judge to hold a court in a district other than that to 
which he is assigned by the general law, upon certain con- 
ditions as to the fulfillment, of which the Governor must 
of necessity be the judge, and the Governor issues a com- 
mission, the Supreme Court will assume that, in fact, the 
emergency had arisen which would sanction the issuing of 
the commission, and the same will be recognized as valid 
if the Governor could, for any reason, have lawfully is- 
sued it. State v. Lewis, 107 N. C. 967, 12 S. E. 457, 13 A 
BE. 247. 

Governor’s Authority a Command.—The Governor can re- 
quire a judge of the superior court to hold a term of the 
court in a county not within his own district. And when 
the Governor so authorizes and empowers a judge to hold 
such court, expressing in the commission that it is done 
with his consent, and under that authority, the judge holds 
the court, as between the judge and tke suitors in the 
court, the consent and authority granted by the Governor 
is equivalent to a command, State v. Watson, 75 N. C. 136. 

De Facto Judge.—Where the Governor issues a commis- 
sion to one of the judges of the superior courts, authorizing 
him to hold certain terms of the superior courts, and the 
judge undertakes to discharge the duties required of him, 
he is, so far as the public and third persons are concerned 
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a de facto judge so long as he assumes to act in that 
capacity, and this is so although the commission was issued 
without authority of law. State v. Lewis, 107 N. C. 967, 
EV RASYN ol eZ Bie a PRG 7.4%, 

Upon Death of Judge.—Upon the death of one of the 
judges of the superior courts, the Governor has the au- 
thority under this section to require one of the other judges 
to hold one or more specified terms of the courts in the 
district assigned to the deceased judge. State v. Lewis, 
1077 Ni GC 967, 120 S23 ey eto/, 01600, ob. 247, 

Prohibitory Clause Considered.—The inhibition contained 
in this section applies neither to the holding by any judge 
of the superior court of one or more regular terms of said 
court by exchange with some other judge, and with the 
sanction of the Governor, nor to the holding of special terms 
under section 7-78 State v. Turner, 119 N. C. 841, 25 S. 
E. 810. 

Same—Applies to Series of Courts.—The provision that 
“no judge (of the superior courts) shall hold the courts in 
the same district oftener than once in four years,” is held 
to apply only to the series of courts forming a district over 
which a judge, in his riding, is to preside, and has no ref- 
erence to the courts separately considered. State v. Speaks, 
95 N. C. 689. 


§ 7-76. Court adjourned by sheriff when judge 
not present.—If the judge of a superior court 
shall not be present to hold any term of a court 
at the time fixed therefor, he may order the sher- 
iff to adjourn the court to any day certain dur- 
ing the term, and on failure to hear from the judge 
it shall be the duty of the sheriff to adjourn the 
court from day to day until the fourth day of the 
term inclusive, unless he shall be sooner informed 
that the judge from any cause can not hold the 
term. If by sunset on the fourth day the judge 
shall not appear to hold the term, or if the sher- 
iff shall be sooner advised that the judge cannot 
hold the term, it shall then be the duty of the 
sheriff to adjourn the court until the next term. 
(Rev., s. 1510; Code, s. 926; 1901, c. 269; 1887, c. 
13; C..S. 1448.) 


Presumption of Adjournment.—Where the record recited 
that a regular term of a superior court was opened and 
held Wednesday, instead of on Monday, of the week fixed 
by the statutes, it will be presumed that the sheriff had 
duly opened the court and adjourned it from day to day 
as provided in this section. State v. Weaver, 104 N. C. 
758, 10 S. E. 486. 

Duty of Defendant to Attend Special Term.—A defendant 
bound over to answer a criminal charge at a regular term 
of the superior court, which term is not held in consequence 
of the absence of the judge, is required to attend an inter- 
vening special term subsequently appointed and _ held. 
State v. Horton, 123 N. C. 695, 31 S. E. 218. 

Implied Power of Judge to Order Adjournment.—The pro- 
vision in this section that the sheriff should adjourn the 
court from day to day until the fourth day of the term, 
and then for the term, in the absence of the judge who was 
to have held it, under the law, is subject to the provision 
that this shall be done ‘‘unless the sheriff shall be sooner 
informed that the judge, from any cause cannot hold the 
term,” which implies the power of the judge to order an 
adjournment to a later day in the term. State v. Wood, 
175, No Coms09 rs 95 5 Sans. 1050. 

Failure of Sheriff to Adjourn Court.—The provision in this 
section that where the judge fails to appear at any term 
until the fourth day thereof, inclusive, the sheriff shall 
adjourn the court until the next term, does not avoid the 
acts of any term where, upon the non-appearance of the 
judge, the sheriff did not in fact adjourn the court, and the 
judge afterwards ac/ually appeared and held court. Nor- 
wood v. Thorp, 64 N C. 682. 

Where the sheriff has not continued a term of the su- 
perior court for the absence of the judge to hold the same, 
the judge may appear at any day within the term, and 
the proceedings thereafter will be valid. State v. Wood, 
175 N. C. 809, 95 S. E. 1050. 

All Matters Carried Over.—This section by operation of 
law carries all matters over to the next term, in the same 
plight and condition. State v. Horton, 123 N. C. 695, 31 
S. E. 218. 

Newly Elected Judge.—Where a newly elected judge, as 
successor to one who was to have held the term of a court 
commencing on the 30th of December, continuing for several 
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weeks, and designated by the statute as a Spring Term, 
has ordered the sheriff to adjourn the court from day to 
day, not exceeding four days, to enable him to take the 
oath of office and preside, and accordingly he qualifies and 
holds the court, those of his acts are valid, as an officer 
de jure. And if not, they are valid as those of an officer 
de facto, and an exception to the validity of a trial of an 
action on that ground is untenable. State v. Harden, 177 N. 
G.580) 98 Sa s.782: 

Adjournment from Day to Day.—Stated in State v. Mc- 
Gimsey, 80 N. C. 377. 


Art. 10. Special Terms of Court. 


§ 7-77. Governor may designate judge.—The 
governor has the power to appoint any judge to 
hold special terms of the superior court in any 
county. (Rev., s. 1511; Code, s. 913; 1879, c. 11; 
Const, Art. 4s2d.G.48.9449) 

Cross Reference.—See §§ 7-71, 7-75, 7-78. 


§ 7-78. Governor may order special terms.— 
Whenever it shall appear to the governor by the 
certificate of any judge, a majority of the board 
of county commissioners, or otherwise, that there 
is such an accumulation of criminal or civil ac- 
tions in the superior court of any county as to 
require the holding of a special term for its dis- 
patch, he shall issue an order to the judge of the 
judicial district in which such county is, or to 
any other judge of the superior court, requiring 
him to hold a special term of the superior court 
for such county, to begin on a certain Monday, not 
to interfere with any of the regular terms of the 
courts of his district, and hold for such time as 
he may designate, unless the business be earlier 
disposed of. If the dispatch of business requires 
it, the Governor may order a special term of court 
to be held by a regular, special, or emergency 
judge of the superior court in any county or dis- 
trict during the holding of a regular term in such 
county or district. (Rev., s. 1512; Code, s. 914; R. 
Cyst. 81, 8)'2291 868-9, 460278; 1876-7, 44 
Sess. 1924, c. 100; C. S. 1450.) 


Editcr’s Note.—The last sentence in this section was added 
by the 1924 amendment. 

Section Constitutional. — This section 
State v. Ketchey, 70 N. C. 621. 

Particular Class of Cases.——In appointing special terms 
the Governor is not bound by the certificate of the judge, 
so far as to confine such terms to the trial of a particular 
class of cases. State v. Ketchey, 70 N. C. 621. 

Regular Order Presumed.—When it appears from the rec- 
ord that a cause was tried at a special term of a superior 
court, it is presumed prima facie that an order for holding 
it was duly made, and that it was duly held. Sparkman v. 
Daughtry, 35 N. C. 168. 

The power of the governor to order special terms is not 
restricted to instances where there is accumulation of 
business, nor when such fact is recited or a reason in the 
commission is the power of the judge restricted to the trial 
of indictments found before that term. State v. Register, 
133 N. C. 746, 46 S. E. 21. See also note of State v. Lewis, 
107 N. C. 967, 12 S. E. 457, 13 S. E. 247, under section 7-75. 

No reason need be assigned by the Governer for calling 
special terms. State v.: Watson, 75 N. C. 136, 139. He 
is the sole judge of the evidence necessitating such ac- 
tion. .State v.. Lewis, 107 Ni, C. 967,512 S;.B.+457) 13\78} 
E. 247. 

Must Appoint Judge—When the governor has ordered 
such term as provided in this section to be held in any 
county of this State, it is the duty of the Governor to ap- 
point one of the judges of the Superior Court to hold such 
term, and to issue to the judge appointed by him a com- 
mission authorizing him to hold’such court. State v. Bax- 
ter, 208 N. C. 90, 94, 179 S. E. 450. 

Plea Denying Existence of Court.—A plea of the defend- 
ant that the court was unlawfully called because the Gov- 
ernor was absent from the State when he attempted 
to order the holding of the court is properly overruled. 
State v2) Halle 142. 4INo Gi 710, 655 15s, ose 

Arraignment at Former Term.—It in not necessary that 


is constitutional. 
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a prisoner should be arraigned and plead at a preceding 
regular term to the special term at which he is tried. 
State v. Ketchey, 70 N. C. 621. 

Applied in State v. Boykin, 211 N. CS AO Ola od rata 

§ 7-79. Compensation of judge——Any regular 
judge appointed to hold a special term of court 
shall attend and hold such court, and shall be paid 
as compensation therefor at the rate of one hun- 
dred dollars per week and his actual expenses in- 
curred in attending such special term by the 
county in which the special term is held. But any 
such judge who is in a district having fewer than 
twenty regular weeks of court for the six months 
shall hold without extra compensation, if directed 
ty the governor, enough extra weeks of court to 
make out twenty weeks for the six months. (Rev., 
5. 1512: Code, s. 914; 1918, c. 63; 1901, c. 167; R. 
C., c. 31, s. 22; 1868-9, c. 273; 1876-7, c. 44; 1909, 
c. 85, s. 1; C. S. 1451.) 


Reduction of Salary.—The Constitution provides that the 
salaries of the judges shall not be sdisminished during their 
continuance in office. The additional compensation of one 
hundred dollars given to a superior court judge, by this 
section, for services in holding a special term, is a part 
of his salary, hence, any statutory provision providing for 
a reduction thereof is void as being unconstitutional. Bux- 
ton v. Comm., 82 N. C. 92. 


§ 7-80. Notice of special terms.— Whenever the 
governor shall call a special term of the su- 
perior court for any county, he shall notify the 
chairman of the board of commissioners of the 
county of such call, and such chairman shall take 
immediate steps to cause competent persons to be 
drawn and summoned as jurors for said term; 
and also to advertise the term at the courthouse 
and at one public place in every township of his 
county, or by publication of at least two weeks 
in some newspaper published in his county in lieu 
of such township advertisement. (Rev., s, 1513; 
Code, s. 915; 1868-9, c. 273; C. S. 1452.) 


Neither the certificate forwarded to the executive office 
nor the notice sent down to the county commissioners con- 
stitutes an essential part of the record of the term. State 
v. Lewis, 107 N. C. 967, 975, 12 S. E. 457, 13 S. B. 247. 

The notice is directory and not mandatory under this 
section. State v. Boykin, 211 N..C. 407, 413, 191 Sh ROR EE 

And Is for the Benefit of the Public.—The notice which is 
required to be published under this section is designed not 
for the purpose of warning the jury of the coming term. 
These persons receive separate notices or summons. Rather, 
it serves the purpose of notifying the public. It follows. 
then, that the failure to comply with this section goes to 
the set-up or organization of the court itself rather than 
of the jury. State v. Boykin, 211 IN: (Cy 407ee 4is. 1910S: 


E. 18. 
Cited in State v. Baxter, 208 N. C. 90, 92, 179 Sie Bee 450; 


§ 7-81. Certificate of attendance. — The clerk 
shall give the judge a certificate of attendance 
for the number of days occupied by the court, and 
the judge shall thereupon be entitled to receive 
from the commissioners of the county in which 
the court is held the compensation provided by 
law. (Rev., s. 1514; Code, s. 918; 1901, c. 167; 
1868-9, c. 273; 1909, c. 85, s. 1; 1913, c. 63; C. S. 
1453.) 


§ 7-82. Grand juries at special terms.—There 
chall be no grand jury at any special term, unless 
the same shall be ordered by the governor. (Rev., 
s. 1515; Code, s. 921; 1868-9, c. 273; C. S. 1454.) 


In the absence of any order of the Governor that a grand 
jury be drawn at a special term, as provided by this sec- 
tion the indictment returned at said time is void. State v. 
Baxter, 208 N. C. 90, 94, 179 S. E. 450. 


§ 7-83. Jurisdiction—The special terms of the 
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superior court held in pursuance of this chapter 
shall have all the jurisdiction and powers that 
regular terms of the superior court have. (Rev., 
s. 1516; Code, s. 916; 1868-9, c. 273; C. S. 1455. 


Governor Not Bound to Confine Term to Particular Class 
of Cases.—In appointing a special term the governor is not 
bound by the certificate of the judge, so far as to confine 
such term to the trial of a particular class of cases. State 
v. Ketchey, 70 N. C. 621. ; 

Jurisdiction Not Dependent upon Arraignment at Former 
Term.—It is not necessary that a prisoner should be ar- 
raigned and plead at a preceding regular term to the spe- 
cial term at which he is tried. State v. Ketchey, 70 N. C. 
621. 

Removal of Cause.—A superior court at a special term 
has the same power to remove a cause to another county 
that it has at a regular term. Sparkman v. Daughtry, 35 
New ©. 168; 

Judgment by Default.—Whether at a regular or special 
term of the court, notice to the adverse party of a motion 
in term for judgment by default for want of an answer is 


not necessary. Reynolds v. Greensboro, etc., Co., 153 N. 
C2342; 69: Ss .B. 248: 
Court Held outside Judge’s District—A judge specially 


commissioned to hold court in a certain county outside his 
district has the same jurisdiction of matters transferred to 
that court, by consent, from another county, as the judge 
of the district comprising both counties. Henry v. Hilliard, 
TORN Ca 472959275 oO, 


§ 7-84. Attendance and process at special 
terms.—All persons and witnesses summoned at 
the regular or special term, and officers or others 
who may be bound to attend the next regular 
term of the court, shall attend the special term, 
under the same rules, forfeitures and penalties 
as if the term were a regular term. (Rev., s. 1517; 
Code, s..919; R. C., c. 31, s. 23; 1844, c. 10; 1848, 
Gc, 293-C. S.-1456.) 

Duty of Defendant to Appear.—A defendant bound over 
to answer a criminal charge at a regular term of the su- 
perior court, which term is not held in consequence of the 
absence of the judge, is required to attend an intervening 
special term subsequently appointed and held. State v. 
Horton, 123 N. C. 695, 31 S. BH. 218. 

Applied in State v. Boykin, 211 N. C. 407, 191 S. E. 18. 

§ 7-85. Subpcenas returnable——Subpcenas may 
issue returnable on any day of any special term. 
(Rev., s. 1518; Code, s. 920; 1868-9, c. 273; C. 5 
1457.) 


Art. 11. Special Regulations. 


§ 7-86. Reading the minutes.—Every morning 
during the term the judge presiding shall order 
the reading of the minutes of the court for the 
day preceding, and the minutes of the last day 
shall be read immediately preceding the final ad- 
journment of the term. (Rev., s. 1519, Code, s. 
925; 1861, c. 3; C. S. 1458.) 


§ 7-87. Officer attending juries sworn.—When 
any officer (except such as are appointed to at- 
tend the grand jury) shall be appointed or sum- 
moned to attend any superior court the clerk, at 
the time of the first going out of a jury on the 
trial of any civil or criminal action, shall adminis- 
ter an oath to such officer, faithfully to attend the 
several juries that may be put under his care dur- 
ing that term, that shall be charged in the trial 
of any civil or criminal action; and after such of- 
ficer shall be once so sworn, he shall be con- 
sidered to all intents and purposes as acting upon 
the same oath while attending every jury that he 
may be called to attend during that term. (Rev., 
So aber Code. s, #27;, R. Cc. Sie sab. 2801 c 
592: C. $, 1459.) 

Cross Reference.—As of oath, 11-11. 


to form see § 
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§ 7-88. Quakers may wear hats in court.—The 
people called Quakers may wear their hats in 
courts of judicature, as elsewhere, according to 
the custom of their sect. (Rev., s. 1528; Code, 
s. 943; R, C., c. 31, s. 131; 1784, c. 209; C. S. 1460.) 


§ 7-89. Court reporters.—Upon the request of 
a judge holding a superior court in any county in 
the state, the board of county commissioners in 
such county shall employ a competent stenog- 
rapher to take down the proceedings of the 
court, at a compensation not to exceed five dollars 
per day and actual expenses, to be paid by the 
county in which the court is held: Provided, that 
the compensation of said stenographers in counties 
composing the sixteenth judicial district shall not 
exceed ten dollars per day. 


The judge is authorized to tax a reasonable fee 
against the losing party in every action, civil and 
criminal, to be turned into the county treasury 
towards reimbursing the county, but no fee shall 
be taxed against a losing party suing in forma 
pauperis. 

Every stenographer so employed shall make 
three copies of the proceedings in every case ap- 
pealed to the supreme court, without extra charge, 
and shall furnish one copy to the attorneys on 
each side and file one copy with the clerk of the 
superior court of the county in which any such 
case is tried, and shall obey all orders of the 
judge relative to the time in which any such work 
shall be done: Provided, that the restrictions 
herein against an extra charge for making copies 
of the proceedings in cases appealed to the su- 
preme court shall not apply to counties compos- 
ing the sixteenth judicial district. 


Every stenographer so employed shall, before 
entering upon the discharge of his duties, be 
duly sworn to well, truly, and correctly take down 
and transcribe the proceedings of the court, ex- 
cept the argument of counsel, and the charge of 
the court thus taken down and transcribed shall 
be held to be a compliance with the law requiring 
the judge to put his instructions to the jury in 
writing. 

This section shall not apply to any county 
which has a court stenographer authorized by 
law: Provided, that the board of county com- 
missioners of Mecklenburg county may, by reso- 
lution approving this section, bring said county 
within the provisions of the same: Provided fur- 
ther, that this section shall not apply to the follow- 
ing counties: Alleghany, Brunswick, Caldwell, 
Camden, Carteret, Caswell, Chatham, Currituck, 
Dare, Davidson, Davie, Forsyth, Greene, Harnett, 
Haywood, Hoke, New Hanover, Orange, Pender, 
Person, Transylvania, Union, Watauga. (Ex. Sess. 
1913, c. 69; Ex. Sess. 1921, c. 57; 1927, c. 268; Pub. 
Loc. 1927, c. 49; 1933, c. 75, s. 2; C. S. 1461.) 

Local Modification Alamance: Ex. Sess. 1921, c. 2; 1935, 
c. 474; Burke, Lincoln, Catawba: 1929, cc. 53, 260; Halifax: 
1929, c. 45, s. 5; Johnston: 1943, c. 689; McDowell: 1933, c. 


85; Northampton: 1931, c. 11, s. 5; Robeson: 1935, c. 9; 
Surry: 1927, c. 268, s. 2; Wayne: 1927, c. 156. 


§ 7-90. Official court reporter for second judicial 
district—The resident judge of the second judicial 
district is hereby authorized and empowered to 
appoint an official court reporter for one or more 
or all of the counties in said district who shall 
serve at the will of the resident judge, and whose 
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appointment may be terminated by thirty days’ 
written notice thereof. 

The appointment of sucn reporter or reporters 
shall be filed in the office of the clerk of the su- 
perior court of each county in said district in 
which said reporter is to officiate, and the same, 
or a certified copy thereof, shall be recorded by 
said clerk on the minute docket of his court. 

Before entering upon the discharge of the du- 
ties of said office, said reporter shall take and 
subscribe an oath in words substantially as fol- 
lowser: “Iss eestor , do solemnly swear 
that I will, to the best of my ability, discharge the 
duties of the office of court reporter in and for the 
county of in the second judicial 
district, and will faithfully transcribe the testi- 
mony offered in said courts as the presiding judge 
may direct, or as I may be required to do under 
the law, so help me, God.” Said oath shall be 
filed in the office of each of the clerks of the su- 
perior courts of the counties in which said reporter 
is to officiate, and recorded and indexed on the 
minute dockets of said courts. 

If on account of sickness, or for other cause, 
said reporter is unable to attend upon any of the 
regular courts of said district, and for conflict and 
special terms, the resident judge may appoint a 
reporter pro tem for said court or courts, and 
said appointment shall appear upon the minutes 
of said term, and said reporter shall take and sub- 
scribe the oath referred to above, which oath shall 
be filed with the clerk. In lieu of appointing a 
reporter pro tem for each of said courts, the 
resident judge may, in his discretion, appoint a re- 
porter pro tem for a stated period whose duty it 
shall be to report any and all courts in the county 
or counties designated in the appointment, which 
the regular court reporter is for any cause una- 
ble to report. 

The resident judge shall likewise fix the com- 
pensation to be received by such reporter and 
such reporter pro tem: Provided, however, such 
compensation shall not exceed ten dollars per day 
and actual expenses upon a weekly basis. 

The testimony taken and transcribed by said 
court reporter or said court reporter pro tem, as 
the case may be, and duly certified, either by said 
reporter or the presiding judge at the trial of the 
cause, may be offered in evidence in any of the 
courts of this state as the deposition of the wit- 
ness whose testimony is so taken and transcribed, 
in the same manner, and under the same rule 
governing the introduction of depositions in civil 
actions. (1933, c:°335.) 


§ 7-91. Official court reporter for fifth judicial 
district—The resident judge of the fifth ju- 
dicial district is hereby authorized and empowered 
to appoint an official court reporter for all of the 
counties in said district, who shall serve at the 
will of the resident judge, and whose appointment 
may be terminated at thirty days written notice 
thereof. 

The appointment of such reporter shall be filed 
in the office of the clerk of the superior court of 
each county in said district in which said reporter 
is to officiate, and the same or a certified copy 
thereof shall be recorded by said clerk on the min- 
ute docket of his court. 

Before entering upoi the discharge of the du- 
ties of said office, said reporter shall take and sub- 
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scribe an oath in words substantially as follows: 
Able TE eae eile ae , do solemnly swear that I 
will to the best of my ability discharge the duties 
of the office of court reporter in and for the coun- 
ties of the fifth judicial district and will faithfully 
transcribe the testimony offered in said courts 
as the presiding judge may direct or as I may be 
required to do under the law, so help me, God.” 
Said oath shall be filed in the office of each of the 
clerks of the superior courts of the counties of 
said district and recorded and indexed on the min- 
ute dockets of said courts. 

If on account of sickness or for other cause 
said reporter is unable to attend upon any regular 
courts of said district, and for conflict of special 
terms the resident judge may appoint a reporter 
pro tem for said court or courts and said appoint- 
ment shall appear upon the minutes of said term, 
and said reporter shall take and subscribe the 
oath referred to above, which oath shall be filed 
with the clerk. In lieu of appointing a reporter 
pro tem for said district the resident judge may, 
in his discretion, appoint a reporter pro tem for 
a stated period, whose duty it shall be to report 
any and all of the courts designated in the ap- 
pointment which the regular court reporter is for 
any cause unable to report. 

The resident judge shall likewise. fix the com- 
pensation to be received by said reporter and said 
reporter pro tem, provided, however, such com- 
pensation shall not exceed ten dollars per day 
and actual expenses upon a weekly basis. 

Said court reporter or reporter pro tem must, 
upon request of counsel when the presiding judge 
shall find as a fact that same is necessary and so 
order, deliver to the clerk of the superior court in 
which said cause is pending a transcript of the 
evidence in that cause within fifteen days from 
the adjournment of the term of court in which 
such evidence was taken. 

The testimony taken and transcribed by said 
court reporter or said reporter pro tem as the case 
may be, and duly certified, either by said reporter 
or the presiding judge at the trial of the cause, 
may be offered in evidence in any civil action in 
any of the courts in this state as the deposition 
of the witness whose testimony is so taken and 
transcribed in the same manner and under the 
same rules governing the introduction of deposi- 
tions in civil actions: Provided, however, that 
such transcript of testimony shall be admissible 
in evidence only in the cause in which same was 
taken. (1935, c. 128.) 


Lecal Medification—Carteret: 1941, c. 137; Greene: 1943, 
c. 284. F 


§ 7-92. Official court reporter for sixth ju- 
dicial district. The resident judge of the 
sixth judicial district is hereby authorized and 
empowered to appoint an official court reporter 
for one or more, or all of the counties in said dis- 
trict, whose term of office shall be for a period 
of five years from and after qualification: Pro- 
vided, however, that said judge shall have the right 
to remove said reporter for cause at any time. 

The appointment of such reporter or reporters 
shall be filed in the office of the clerk of the su- 
perior court of each county in said district in which 
said reporter is to Officiate, and the same, or a 
certified copy thereof shall be recorded by said 
clerk on the minute docket of his court. 
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Before entering upon the discharge of the du- 
ties of said office, said reporter shall take and sub- 
scribe the oath provided by law for public officers, 
and shall in addition thereto take and subscribe 
an oath in words substantially as follows: “I, .... 
sie Bt eee , do furthermore solemnly swear that I 
will, to the best of my ability, discharge the du- 
ties of the office of court reporter in and for the 
sixth judicial district, and will faithfully transcribe 
the testimony offered in said courts as the pre- 
siding judge may direct, or as | may be required 
to do under the law, so help me God.” Said oath 
shall be filed in the office of the clerk of the su- 
perior court of the county in which said reporter 
resides, and recorded and indexed by him on the 
minute docket of said court. 

In case of sickness, or for other cause, if said 
reporter fails to attend upon any of the courts of 
said district, the presiding judge may appoint a 
reporter pro tem, for said court, and said appoint- 
ment shall appear upon the minutes of said term, 
and said reporter shall take and subscribe the 
oath referred to above, which oath shall be filed 
with the clerk. 

The resident judge shall likewise fix the com- 
pensation to be received, by said reporter, and said 
reporter pro tem, provided, however, such com- 
pensation shall not exceed ten dollars per day and 
actual expenses upon a weekly basis. 

Said court reporter or reporter pro tem must, 
upon request of counsel when the presiding judge 
shall find as a fact that same is necessary and so 
order, deliver to the clerk of the superior court in 
which said cause is pending a transcript of the 
evidence in that cause within fifteen days from the 
adjournment of the term of court in which such 
evidence was taken. 

The testimony taken and transcribed by said 
court reporter, and duly certified, either by said 
reporter or the presiding judge at the trial of the 
cause, may be offered in evidence in any of the 
courts of this State as the deposition of the witness 
whose testimony is so taken and transcribed, in 
the same manner, and under the same rules gov- 
erning the introduction of depositions in civil ac- 
tions. (1931, c: 154, si 5; 1935; c. 420.) 


SUBCHAPTER III. COMMISSION FOR 
IMPROVEMENT OF LAWS. 


Art. 12. Commission for Improvement of Laws. 


§ 7-93: Repealed by Session Laws 1943, c. 746. 


Editor’s Note.—The duties of the commission created by 
the repealed section were similar to those theretofore con- 
ferred on the Judicial Conference by c. 244 of the Public 
Laws 1925, which was repealed by Public Laws 1931, ec. 451. 
The Act of 1925 was amended by Public jaws 1927, c. 39. 

The repealed sections of this article were codified from 
Public Laws 1931, c. 98. 


§ 7-24: Repealed by Session Laws 1943, c. 746. 


Editor’s Note.—The repealed section related to the mem- 
bers of the former commission. These consisted of the at- 
torney-general, the chairman of each of the committees on 
judiciary of the senate and the house of representatives of 
the general assembly, two members appointed from the 
justices of the supreme court and the judges of the suverior 
courts, two members who were active practitioners in the 
trial and appellate courts, three members who were ap- 
pointed from the faculties of law in the various universities 
in the state, and two members, not attorneys at law, who 
were men of proven ability in other occupations. 


§§ 7-95 to 7-100: 
1943, c. 746. 


Repealed by Session Laws 
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SUBCHAPTER IV. DOMESTIC RELA- 
TIONS COURTS. 


Art. 18. In Counties with a City of at Least 
Twenty-five Thousand Inhabitants. 


§ 7-101. Established by county or city or both. 
—The Board of County Commissioners in the 
various counties having a county seat with twenty- 
five thousand or more inhabitants of the State, or 
the governing authorities in cities of twenty-five 
thousand or more inhabitants shall have authority 
to establish a “Domestic Relations Court,” which 
court may be a joint county and city court, as pro- 
vided in section 7-102 or a court for the county or 
city as may be determined by the governing au- 
thorities., (1929, c..343, $1.) 

Local Modification.—Durham, Edgecombe, Gaston, Guilford, 
Nash, New Hanover, Pitt, Wayne: 1929, c. 343, s. 10; Bun- 
combe: 1929, c. 343, s. 10; 1941, c. 208, s. 2; Forsyth: 1929, 
c. 343, s. 10; 1931, c. 221, s. 2; Wake: 1929, c. 343, s. 10; 
Pub. Loc. 1941, c. 339. 


Cross Reference.—As to establishment and jurisdiction of 
juvenile court, see § 110-21 et seq. 


§ 7-102. Vote on establishment of court; an3 
other city in county with required population 
may have such court.—In case the Board of 
County Commissioners and governing authori- 


ties of a particular city decide to establish a joint 


city and county Domestic Relations Court, they, 
voting as separate bodies, shall determine whether 
or not such Domestic Relations Court shall be 
established. If both bodies, shall vote for its es- 
tablishment, each of them shall record the reso- 
lutions in their minutes and upon such consent 
by both boards, the court shall be established. 
In counties in which the said joint court is thus 
established by the Board of County Commis- 
sioners and the governing authorities of the 
county and city such establishment of the court 
shall not prevent any other city within the ter- 
ritorial limits of the county and having more than 
twenty-five thousand inhabitants, establishing its 
own court under section 7-101. (1929, c. 343, s. 2.) 


§ 7-108. Jurisdiction—Said Domestic Relations 
Court shall have, and is hereby vested with 
all the power, authority, and jurisdiction nereto- 
fore vested by law in the juvenile courts of North 
Carolina, and said power, authority, and juris- 
diction being as fully vested in the Domestic Re- 
lations Court as if herein particularly set forth 
in detail; and in addition thereto the said Domes- 
tic Relations Court shall have exclusive original 
jurisdiction over the following classes of cases: 


(a) All cases where any adult is charged with 
abandonment, non-support, or desertion of any 
minor child, or where either spouse is charged 
with abandonment, non-support, or desertion of 
the other. 

(b) All cases involving voluntary desertion of 
any juvenile by its mother. 

(c) All cases involving the custody of juve- 
niles, except where the case is tried in Superior 
Court as a part of any divorce proceeding. 

(d) All cases where assault, or assault and 
battery, on a juvenile is charged against an 
adult, or where husband or wife is charged with 
assault, or assault and battery, upon the other. 

(e) All cases in which an adult is charged 
with causing or being responsible for delin- 
quency, dependency, or neglect of a juvenile. 
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(f) All bastardy cases within said county. 


(g) All cases wherein any person is charged 
with receiving stolen goods from any juvenile, 
knowing them to be stolen. 


(h) All cases involving violation of the North 
Carolina School Attendance Law as set forth in 
Public Laws of North Carolina, one thousand 
nine hundred and nineteen, chapter one hun- 
dred, and Public Laws of North Carolina, one 
thousand nine hundred and twenty-three, chap- 
ter one hundred and thirty-six; and in §§ 115-302 
to 115-312, inclusive; and such other laws relative 
to school attendance as may hereafter be enacted. 


(i) In either case where either parent institutes 
a divorce action when there is a minor child or 
children, it shall be the duty of the Clerk of the 
Superior Court to refer the case for investiga- 
tion as to the child, or children, to the Domestic 
Relations Court, and the Judge of the Domestic 
Relations Court shall make his recommendations 
to the Judge of the Superior Court as to the dis- 
position of the child, or children, for the consid- 
eration of the Judge of the Superior Court in dis- 
posing of the custody of the said child or chil- 
dren. (1929, c. 343, $. 3; 1941, ¢. 308; 1943, c. 470, 
eB) 


Cross References.—As to establishment and jurisdiction of 
juvenile court, see § 110-21 et seq. For statute divesting in- 
ferior courts in most counties of exclusive original juris- 
diction in criminal actions, see § 7-64. 

Editor’s Note.—The 1941 amendment struck out ‘former 
subsection (g), relating to the adoption of juveniles, and re- 
lettered the subsequent subsections in alphabetical order. 

For comment on the 1941 amendment, see 19 N. C. Law 
Rev. 453. 

The 1943 amendment substituted “minor child’ for 
venile’’ in line three of subsection (a). 

Issuance of Process and Hearing Complaints——There is no 
statutory provision referring specifically to issuance of 
process, but the statute indicates that the same persons 
who would issue process in other courts having jurisdiction 
of the offenses of which the domestic relations court is given 
jurisdiction, would be authorized to issue process for the 
domestic relations court, and hence hear complaints. 15 
N. C. Law Rev. 113. 


eee 


ju- 


§ 7-104. Election of judge and term of of- 
fice; vacancy appointments; judge to select clerk; 
juvenile Court officers may be declared officers of 
new Court.—It shall be the duty of the Board of 
Commissioners of any county and the govern- 
ing board of any city, in which a joint Court of 
Domestic Relations is established, as provided in 
this article, or of the governing authorities of 
any city or county in which an independent Do- 
mestic Relations Court shall be established, as pro- 
vided in this article, acting jointly, in the first in- 
stance, or independently, in the second instance, to 
elect a Judge of the Domestic Relations Court and 
to fix his salary and provide for the payment of 
same, his term of office to run from the time of his 
election to the second Monday in july in each odd 
numbered year and until his successor shall have 
been elected and qualified. The regular term of 
office shall be for a term of two years and until 
his successor is elected and qualified. If any 
vacancy should occur in said office during the 
two years’ term, for any cause, it shall be filled 
for the unexpired term in the same manner and 
by the same bodies as provided for the election of 
said Judge. 

It shall be the duty of the Judge of the Do- 
mestic Relations Court to appoint a Clerk for 
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said court, the salary of said Clerk to be fixed, 
provided for, and paid by the Board of County 
Commissioners of any of such counties and the 
governing board of any of such cities, acting 
jointly, or independently when a joint county 
and city court is not established. 


And the officers of the Juvenile Court of any 
of such cities and of any of such counties, as 
now constituted by law may be declared to be 
officers of the Domestic Relations Court. 


The probation officers of Domestic Relations 
Court and their method of appointment shall be 
the same as now provided for in § 110-31, for pro- 
bation officers of the Juvenile Court. The salaries 
of said probation officers, and the necessary equip- 
ment for the proper maintenance and functioning 
of said court, shall be a charge upon such county 
and such city jointly, or upon the county or city, 
if it is an independent court. 


Wherever a domestic relations court is estab- 
lished a substitute judge of said court may be ap- 
pointed in the same manner as the regular judge 
of said court. Such substitute judge shall serve 
during the absence, illness or other temporary 
disability of the regular judge, and while serving 
shall have the same power and authority as the 
regular judge. Such substitute judge shall re- 
ceive such compensation, on a per diem basis, as 
shall be determined and provided by the govern- 
ing body or bodies appointing him. (1929, c. 343, 
s. 4; 1931, c. 221, s. 1; 1948, c. 470, s. 2.) 

Local Modification.—Forsyth: 1931, c. 221, s. 2; Mecklen- 
turg: 1937, c. 268. 


Editor’s Note.—The 1943 amendment added the last par- 
agraph of this section. 


§ 7-105. Co-operation of all peace officers.— 
It shall be the duty of all officers of the coun- 
ties and of the cities to assist the Domestic Re- 
lations Court in any and all ways in the line of 
their official duty as fully and to the same ex- 
tent and in the same manner as they heretofore 
have been authorized and required to do in the 
case of all other courts. (1929, c. 343, s, 5.) 


§ 7-106. Procedure, practice and punishments. 
—The procedure, practice, and punishments im- 
posed in the Domestic Relations Court as estab- 
lished in this article shall be the same as now 
provided by law in courts now having original 
jurisdiction of the various offenses or causes 
enumerated in this article, and the Judge of the 
said Domestic Relations Court is hereby granted 
the power to prescribe such rules and fix such 
modes of procedure, as, in his discretion, will best 
effect the purposes for which said court is cre- 
ated. 


Such court, when established, shall adopt an 
official seal, shall keep and preserve adequate 
dockets and other records of its proceedings, and 
shall be a court of record. ‘The judge and clerk 
of said court shall have power to administer oaths 
and to issue warrants and other process in said 
court. (1929, c. 343, s. 6; 1943, c. 470, s. 3.) 


Editor’s Note.—The 1943 amendment added the second par- 
agraph of this section. 


§ 7-107. Right of appeal to Superior Court; trial 
de novo.—Wherever in this article criminal ju- 
risdiction is conferred upon the Domestic Rela- 
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tions Court there shall be the same right of ap- 
peal from this court as from Recorders’ Courts 
or other inferior criminal courts to the Superior 
Court, and the same rules and regulations of such 
appeals from inferior courts shall apply to ap- 
peals from this court, and in the Superior Court 
the trial shall be de novo. This provision shall 
apply also to the trials in bastardy cases, and 
cases involving the custody of juveniles. (1929, c. 
343, s. 7; 1948, €. 470, (5. 4.) 


Editor’s Note.—The 1943 amendment made this 
applicable to cases involving the custody of juveniles. 


section 


§ 7-108. Offenses before Court to be petty 
misdemeanors; demand for jury trial; appearance 
bonds.—All the offenses for the trial of which 
the Domestic Relations Court is given jurisdic- 
tion are hereby declared to be petty misdemean- 
ors punishable as now prescribed by law. On the 
trial before such Domestic Relations Court, if a 
jury trial is demanded, the cause shall be there- 
with transferred for trial to some criminal term 
of the Superior Court of the counties in which 
the Domestic Relations Court is situated. The 
defendant or defendants shall be held under an 
adequate bond to secure his or their attendance 
at the criminal term of the Superior Court to 
which the record is transferred. If in the exer- 
cise of the jurisdiction hereinbefore conferred 
upon the Domestic Relations Court, it should 
appear that a felony has been committed, said 
court shall have jurisdiction and authority upon 
proper investigation to bind over the alleged 
felon in all cases in which probable cause is 
found, to the Superior Court of the county, under 
proper bond and recognizances. (1929, c. 343, 
saa) 


§ 7-109. Pending cases in Juvenile Court trans- 
ferred to new Court.—All causes pending in the 
Juvenile Court of the county or city at the 
time of the organization of any Domestic Re- 
lations Court within said county or city, shall 
be transferred to the Domestic Relations Court 
for final adjudication. (1929, c. 343, s. 9.) 


§ 7-110. Cases transferred from Superior Court. 
—Upon the establishment of a domestic relations 
court as authorized in this article, the clerk of 
the superior court shall immediately transfer from 
the superior court to such domestic relations 
court all actions pending in the superior court 
of which the domestic relations court has juris- 
diction as in this article conferred, whether such 
actions are untried or tried and retained for judg- . 
ment, sentence or further orders, and the domestic 
relations court shall immediately have jurisdiction 
of such actions and shall thereafter try, enter 
further orders or dispose of such actions in the 
same manner and to the same extent as if said 
actions had been initiated in said domestic rela- 
tions court. (1941, c. 208, s. 1.) 


§ 7-111. Discontinuance of Court.—After the 
establishment of any domestic relations court by 
any county commissioners or by the governing 
authorities of a particular city, or the establish- 
ment of a joint county-city court of domestic re- 
lations, such board, governing authorities, or both, 
may, by resolution or resolutions, discontinue any 
such court. (1941, c. 208, s. 2%.) 


[ 487] 


§ 7-112 


SUBCHAPTER V. JUSTICES OF THE 
PEACE. 


Art. 14. Election and Qualification. 


§ 7-112. Constitution, article seven, abrogated; 
exceptions. — All the provisions of article seven 
of the constitution inconsistent with this chapter, 
except those contained in sections seven and 
twelve are hereby abrogated, and the provisions 
of this article substituted in their place; subject, 
however, to the power of the general assembly to 
alter, amend or abrogate the provisions of this 
article, and to substitute others in their stead, as 
provided in section thirteen of article seven of the 
constitution. (Rev., s. 1408; Code, s. 818; 1876-7, 
Gadd), Sov) Cec 462.) 


§ 7-113. Election and number of justices.—At 
every general election held for members of the 
general assembly there shall be elected in each 
township three justices of the peace, and for each 
township in which any city or incorporated town 
is situated, one justice of the peace for every one 
thousand inhabitants in such city or town, who 
shall hold office for a term of two years from and 
after the first Monday in December next after 
their election. (Rev., s. 1409; Code, s. 819; 1876-7, 
Col 41 M1895, (Cubs O05 ecco. 44, 14851907 ae 
925-1909, cc. 177, 716; C. S. 1463.) 

Local Modification.—Bertie, Caswell, Chowan, Franklin: 
Cc. S. 1464; Gaston: 1931, ¢. 256; Granville: C. S. 1464; 
New Hanover (City of Wilmington): C. S. 1464; Vance: C. 
S. 1466; Wake: 1937, c. 113; Warren: C. S. 1465. 

Number Elected.—Under the legislation of 1895, since con- 
tinued, each township is entitled to elect three justices of 
the peace on one ballot, and no more, unless the township 
shall contain a city or incorporated town with as much as 
1,000 inhabitants, in that case one additional justice for 
every 1,000 inhabitants. Mitchell vy. Alley, 126 N. C. 84, 
35 S. E. 231. <A ticket containing more names than the 


elector has a right to vote for, is to be void, and _ not 
counted, Id. 


§ 7-114. Oath of office; vacancies filled —Every 
person elected or appointed a justice of the 
peace, before his term of office begins or within 
thirty days thereafter, shall take and subscribe 
the prescribed oaths of office before the clerk of 
the superior court, who shall file the same. Alli 
elections of justices of the peace by the general 
assembly or by the people shall be void unless 
the persons so elected shall qualify as herein di- 
rected. All original vacancies in the offices of 
justice of the peace occurring before qualification 
as provided in this section shall be filled for the 
term by the governor. All other vacancies shall 
be filled by the clerk of the superior court. (Rev., 
s. 1411; Code; s::821; 1901, c. 37; C. S. 1467.) 

Cross Reference.—As to forms of oaths, see §§ 11-6, 11-7, 
q1-31* Const, cArtuev be sis 

Section Constitutional_—This section is not unconstitu- 
tional. Gilmer v. Holton, 98 N. C. 26, 3 S. E. 812. 

Duty of Clerk.—It is the duty of the clerk to administer 
the oath to the justices elected or appointed. Gilmer v. Hol- 
fon, 98..N. C. 26, 3, Side ste. 

Appointed by Clerk.—The authority of the clerks of the 
superior courts to appoint justices of the peace is confined 
to vacancies caused by death, resignation or other causes 
during the term. Gilmer v. Holton, 98 N. C. 26, 3 S. E. 812. 

Misbehavior in Office.—If one elected to an office takes 
possession of the same and engages in the exercise of its 
duties and misbehaves by taking unlawful and extortionate 
fees, he will be liable for such misbehavior, and may be 
indicted therefor, notwithstanding the fact he had failed to 
take the oath of office. State v. Cansler, 75 N. C. 442, 


§ 7-115. Governor may appoint justices.——The 
governor may, from time to time, at his discre- 
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tion, appoint one or more fit persons in every 
county to act as justices of the peace, who shall 
hold their office for four years from and after the 
date of their appointment; and, on exhibiting 
their commission to the clerk of the superior 
court of the county in which they are to act, shall 
be duly qualified by taking before said clerk an 
oath of office and the oaths prescribed for other 
officers. The governor shall issue to each justice 
of the peace so appointed a commission, a cer- 
tificate of which shall be deposited with the clerk 
of the court and filed among the records, and he 
shall note on his minutes the qualifications of the 
justice of the peace. 

Any commission so issued by the Governor or 
his predecessor shall be revokable by him in his 
discretion upon complaint being made against 
such justice of the peace and when he shall be 
satisfied that the interest of the public will be 
best served by the revocation of said commission. 

Whenever the Governor shall have revoked 
the commission of any justice of the peace ap- 
pointed by him, or his predecessor in office, it shall 
be his duty to file with the clerk of the court in the 
county of such justice of the peace a copy of said 
order and mail a copy of same to said justice of 
the peace. 

Any person holding himself out to the public 
as a justice of the peace, or any person attempting 
to act in such capacity after his commission shall 
have been revoked by the Governor, shall be guilty 
of a ‘misdemeanor and upon conviction be punish- 
able in the discretion of the court, as provided for 
in other misdemeanors. (1917, c. 40; 1927, c. 116; 
C. S. 1468.) 


§ 7-116. Forfeiture of office——When any justice 
of the peace removes out of his township and 
does not return therein for the space of six 
months, he thereby forfeits and loses his office; 
and any such justice presuming to act thereafter, 
contrary to this section, unless reelected or re- 
appointed, shall be guilty of a misdemeanor. 
(Rev., ss. 1412, 3589; Code, s. 822; C. S. 1469.) 


§ 7-117. Resignation.—Justices of the peace 
wishing to resign must deliver their letters of 
resignation to the clerk of the superior court, 
who shall file the same. (Rev., s. 1413; Code, s. 
§23; C. S. 1470.) 


§ 7-118. Removal and disqualification for crime. 
—Upon the conviction of any justice of the peace 
of an infamous crime, or of corruption and mal- 
practice in office, he shall be removed from office, 
and he shall be disqualified from holding or en- 
joying any office of honor, trust or profit under 
this state. (Rev., s. 1414; Code, s. 826; C. S. 1471.) 


Criminal Liability. — The functions of a justice of the 
peace are ministerial, in preserving the peace, hearing 
charges against offenders and issuing warrants thereon, 


examining the parties and bailing or committing them for 
trial, and in the exercise of such functions, if he act cor- 
ruptly, oppressively or from any other bad motive, he is 
liable to indictment. State v. Sneed, 84 N. C. 817. 


§ 7-119. Justice may hold other office.—Any 
justice of the peace may accept a civil office or 
appointment of trust or profit, under the author- 
ity of the United States, the duties of which con- 
fine him to the county where he is resident. 
(Rev., s. 1415; Code, s. 825; Const., Art. 14, s. 7; 
C.,.S. 1472.) 
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Cross Reference.—-See § 128-1; Const., Art. XIV, s. 7, 
and annotations thereto. 

Justice of Peace May Also Be Recorder of City Court.— 
Under Const. Art. 14, sec. 7, excepting a justice of the 
peace from the inhibition against one holding two offices 
of trust or profit, one may be both a justice of the peace 
and the recorder of a city recorder’s court. State v. Lord, 


145 N. C. 479, 59 S. E. 656. 


§ 7-120. Validation of official acts of certain 
justices of the peace——Each and all of the official 
acts of justices of the peace appointed by chapter 
three hundred twenty-one, Public Laws of one 
thousand nine hundred thirty-one, performed 
after the expiration of their terms on April frst, 
one thousand nine hundred thirty-seven, and be- 
fore March twenty-first, one thousand nine hun- 
dred thirty-nine, including all judgments ren- 
dered, probates taken, marriages performed, and 
any and all other acts whatsoever, are hereby in 
all respects validated, ratified and confirmed. 
(1939, c. 268.) 


Art. 15, Jurisdiction. 


§ 7-121. Jurisdiction in actions on contract.— 
Justices of the peace shall have exclusive original 
jurisdiction of all civil actions founded on con- 
tracts .except— 

i. Wherein the sum demanded, exclusive of in- 
terest, exceeds two hundred dollars. 

2. Wherein the title to real estate is in con- 
troversy. (Rev., s. 1419; Const. Art. 4, s. 27; 
Code, s. 834; C. S. 1473.) 


I. Actions Ex Contractu. 
II. Title to Iand in Controversy. 


Cross References. 
See §§ 7-63, 7-124 and notes. As to petition of insolvent 
debtor before justice of peace for discharge from impris- 
onment, see §§ 23-25 to 23-27, 


I. ACTIONS EX CONTRACTU. 


In General.—Every action to recover a sum of money 
due by contract, not in excess of two hundred dollars, etc., 
is required by this section to be originally brought in the 
court of a justice of the peace, unless contrary to some 
other legislative enactment. Singer Sewing Machine Co. 
v. Burger, 181 N. C. 241, 107 S. FE. 14. 

Test of jurisdiction, see notes to section 7-63, 
line ‘‘Essentials” II, B. 

Distribution of Jurisdiction Question of Procedure.—The 
interpretation of the Constitution and statutes as to the dis- 
tribution of jurisdiction among the superior and inferior 
courts, and courts of the justices of the peace, involves no 
rule of property, but only of procedure. Singer Sewing Ma- 
chine Co. v. Burger, 181 N. C. 241, 107 S. E. 14. 

Concurrent Jurisdiction—Although by this section jus- 
tices of the peace are given “exclusive” original jurisdic- 
tion in certain civil actions, other inferior courts are, by 
statute, given jurisdiction in civil actions concurrent with 
that of the justices of peace. For example, see Article 28 
of this Chapter and §§ 7-279, 7-344, and 7-372. 

Jurisdiction of Superior Court.—The superior court has no 
original jurisdiction of a legal cause of action, founded on 
contract, when in no event can the plaintiff recover as much 
as $200, proper jurisdiction being in the court of a justice 
of the peace. Howard v. Mutual, etc., Life Ins. Ass’n, 125 
Ne C- 149.534. S,. 199; Sloan, v., Carolina. Cent; Ro Cox, 126 
N. C. 487, 36 S. E. 21. See § 7-63 and notes. 

Allegations of a complaint are construed liberally in the 
pleader’s favor with a view to substantial justice between 
the parties, and where the question of jurisdiction between 
the superior court and that of a justice of the peace arises, 
depending upon the amount involved, and whether the action 
is ex contractu or ex delicto, the courts are disposed to con- 
strue the complaint in favor of the jurisdiction chosen. 
Mitchem v. Pasour, 173 N. C. 487, 92 S. E. 322. 

Judgment a Contract——A judgment is a contract within 
the meaning of this section. Moore v. Nowell, 94 N. C. 
268. 

Whether Action in Tort or on Contract.—To determine 
whether an action is brought in tort or on contract the 
complaint alone will be. considered, and where the com- 


analysis 
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plaint alleges the wrongful demand of one hundred dol- 
lars by the defendant of the plaintiff’s wife, as money due 
to the defendant under a mistake in the payment of a check, 
and alleges that the money was paid the defendant by 
plaintiff’s wife upon insistent demand, the complaint 
alleges an action in tort within the original jurisdiction of 
the superior court under const. art. 4, § 27, and sections 
7-121 and 7-122, and not an action on contract within the 
jurisdiction of a justice of the peace under this section. 
Roebuck v. Short, 196 N. C. 61, 144 S. E. 515. 

Counterclaims in excess of the jurisdictional amount of 
a justice’s court may not be recovered in that court, and 
are allowed to be pleaded only for the purposes of set-off 
and recoupment as a bar to the plaintiff’s demand. Singer 
Sewing Machine Co. v. Burger, 181 N. C. 241, 107 S. E. 14. 

In an action before a justice of the peace for a sum due 
by note and within his jurisdiction, it was held, that a 
counterclaim consisting of an alleged indebtedness arising 
out of unadjusted partnership dealings between the parties, 
could not be allowed; the jurisdiction to settle such matters 
being in a court of equity. Love v. Rhyne, 86 N. C. 576. 

Misjoinder cf Causes. — Where two causes are set out 
and jurisdiction can be attached on only one, the justice of 
the peace may try that one, rejecting the other. Railroad 
Woatiaraware: Co... 135) IN. (Cr ds nds 0 On es4 

Breach of Warranty.—The complaint alleged in substance 
that plaintiff purchased a mare from defendant, that the 
defendant warranted the mare to be sound, that in fact the 
mare had defective eyesight, which was known to defend- 
ant, that plaintiff relied upon the representation that the 
mare was sound, and that plaintiff was damaged in the sum 
of $125.00, and, as a second cause of action, alleged that 
as a result of the said wrongful act of defendant, plaintiff 
had been obliged to feed a worthless mare to his damage 
in the sum of $100.00. The complaint fails to state a cause 
of action for fraud in that it fails to allege scienter, but 
states a cause of action for breach of warranty in the sum 
of $125.00, which is within the exclusive original jurisdic- 
tion of a justice of the peace, the sum claimed for feeding 
the mare not being within the rule for the determination of 
the jurisdictional amount, and therefore defendant’s de- 
murrer to the action instituted in the superior court was 
properly sustained. Hill v. Snider, 217 N. C. 437, 8 S. E. 
(2d) 202. 

Waiver of Tort. — Where property is tortiously taken 
and sold, the owner may waive the tort and maintain an 
action to recover the proceeds. Brittain v. Payne, 118 N. 
C. 989, 24 S. E. 711, and cases cited. See also note to sec- 
tion 7-63. See note of Winslow v. Weitt, 66 N. C. 432, un- 
der section 7-63, analysis line ‘‘In General,’’ II, B, 1, (a). 


Same—Construction. — When the plaintiff can bring his 
action either in tort or upon contract, the courts, in favor 
of jurisdiction, will sustain the election of the plaintiff. 
White v. Eley, 145 N. C. 36, 58 S. E. 437. 

To sustain jurisdiction over the subject-matter of an 
action, the court will liberally construe the pleadings in 
the pleader’s favor, and where the question is whether a 
justice of the peace had jurisdiction in contract, and the 
movent contends the case was ex delicto, and that it was 
beyond the jurisdiction of the justice of the peace, the 
court will sustain its jurisdiction if it reasonably appears 
from the pleadings that it was tried as ex contractu in the 
justice’s court. Furniture Co. v. Clark, 191 N. C. 369, 131 
Sie oie, (Zoe 

Indivisible Cause. — An indivisible cause of action can 
not be split in order that separate suits may be brought 
for the various parts before a justice of the peace. Norvell 
v. Mecke, 127 N. C. 401, 37 S. E. 452. | 

Where a single contract is made for furnishing certain 
specified articles, at prices fixed for each, the plaintiff 
cannot be allowed to “split up’? the account and recover 
upon each item. Jarrett v. Self, 90 N. C. 478. 

Same—Different Contracts. — Where the items of an 
account are incurred under different contracts an action 
may be brought on each item before a justice of the peace, 
the separat items being less than $200. Copeland v. Wire- 
less Tel. Co., 136 N. C. 11, 48 S. E. 501. 

A creditor whose account consists of several items, either 
for goods sold or labor done at different times, each of 
which is for less than $200, although the aggregate of the 
account exceeds $200, may sue before a justice for any 
number of such items not exceeding $200. Boyle v. Robbins, 
Fe) Cl ISO: 


Want of Jurisdiction. — 
take notice of the want of jurisdiction. 
mond, etc., R. R., 87 N. C. 351. 

Objection on Appeal. — When the pleadings before a 
justice of the peace, in an action on contract, did not show 


The court will ex mero motu 
Hannah vy. Rich- 
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a want of jurisdiction and no objection was made thereto, 
such objection cannot be made on appeal to the superior 
court. Cromer Bros. v. Marsha, 122 N. C. 563, 29 S. E. 836. 

Amount Demanded Controlling.—The justice of the peace 
has jurisdiction of an action upon contract where the sum- 
mons used as a complaint demands, in good faith, a recov- 
ery of $200 or less, though a grcater sum could have been 
demanded. Shoe Co. v. Wiseman, 174 N. C. 716, 94 S. E. 
452; Knight v. Taylor, 131 N. C. 84, 42 S. E. 537. The ag- 
gregate sum demanded in good faith is the test of the 
jurisdiction of the court, though this aggregate is made up 


of several causes of action. Martin v. Goode, 111 N. C. 
288, 16 S. E. 232. For treatment of the amount as fixing 
jurisdiction and the good faith, etc., required, see notes 


under sectiou 7-63, analysis line, ‘“‘Essentials,’’ II, B. 

In an action on contract it is the sum demanded in the 
summons or complaint* that fixes the jurisdiction. Cromer 
Bros. v. Marsha, 122 N. C. 563, 29 S. E. 836. 

Principal and Interest. — The Constitution and this sec- 
tion limit the jurisdiction of justices of the peace in ac- 
tions upon contract, to where the sum demanded does not 
. exceed two hundred dollars, exclusive of interest; and a 
justice of the peace has no jurisdiction in an action to 
recover the balance of the principal due upon a note and 
interest on the original amount of the note when the orig- 
inal amount thereof exceeded the sum named. Riddle v. 
Bridgewater Milling Co., 150 N. C. 689, 64 S. E. 782. 

Equitable Causes.—A justice of the peace has no juris- 
diction to administer or enforce an equitable cause of action. 
Wilson v.* Life: Ins: Coz, 155) No /Cx 173507 aa 9. 

A court of a justice of the peace cannot affirmatively ad- 
minister an equity, and may only pass thereon as a matter 
of defense. Singer Sewing Machine Co. v. Burger, 181 N. 
| Ogee: Nea (0 YAS nm Dae 25 

Same—Appeal.—_When the plaintiff seeks only equitable 
relief in a court of a justice of the peace, no jurisdiction can 
be acquired over the subject matter by the superior court 
on appeal, the proceedings being void ab initio. Wilson v. 
Tite Vins. (Co:,. 155" N= Cili73. leo arto: 

Applied in Miles Co. v. Powell, 205 N. C. 30, 31, 169 S. 
E. 828. 


II. TITLE TO LAND IN CONTROVERSY. 


See section 7-124 and _ sections following and notes 
thereto. 
Jurisdiction. — Justices of the peace can take no juris- 


diction over a cause in which title to land is in controversy. 
Brown v. Southerland, 142 N. C. 225, 55 S. E. 108. They 
are prohibited by the Constitution as well as impliedly by 
this section. Forsythe v. Bullock, 74 N. C. 135, 137. 

Mere allegation of the defendant that title is in contro- 
versy will not oust justices’ jurisdiction. The matter must 
appear from the evidence or admission of the parties. 
Jerome v. Setzer, 175 N. C. 391, 95 S. E. 616. 

Title Must Be between Parties to Action.—The question 
of title, which arrests further proceedings before the justice 
must be one between the original parties to the action; and 
jurisdiction ounce acquired can not be divested by the inter- 
vention of a stranger to the suit, asserting a paramount 
title in himself. Davis v. Davis, 83 N. C. 71. 

Action Dismissed Judgment for Costs.—If it appears on 
the trial that the title to real estate is in controversy, the 
justice shall dismiss the action and render judgment against 
the plaintiff for costs. Pasterfield v. Sawyer, 132 N. C. 258, 
260, 43 S. E. 799; Edwards v. Cowper, 99 N C. 421, 6 S. E. 
792, 793. 

Notes Given for Purchase Price of Land.—A justice of 
the peace has jurisdiction of an action to recover a balance 
due on a note given for the purchase money of land. 
McPeters v. English, 141 N. C. 491, 54 S. E. 417. 

Notes on Contract to Convey Land.—A justice of the peace 
has jurisdiction of an action on a note given for a contract to 
convey land, the only defense being payment. Patterson v. 
Freeman, 132 N. C. 357, 43 S. E. 904. 

Recovery of Portion Crop as Rent.—In an action to re- 
cover one-third of the crops due as rent under an alleged con- 
tract of lease, which the jury found to exist, a justice of 
the peace had jurisdiction, as the title to land was not in- 
volved. Durant v. Taylor, 89 N. C. 351. 

Where, under a will devising all of testator’s land to his 
wife, remainder to his nephew (the plaintiff) in fee, except 
fifty acres in some suitable place and on certain conditions 
to defendant, and defendant had settled on fifty acres, claim- 
ing title thereto as being in a suitable place and conditions 
having been performed, an action by plaintiff for possession 
involves the title to land and is not within the jurisdiction 
of a justice of the peace. Wright v. Harris, 116 N. C. 460, 
21 7S. EH. 693. 

Action between Mortgagor and Mortgagee.—In an action to 
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to recover land the jurisdiction of the justice is excluded 
where the relation is that of mortgagor and mortgagee or 
vendor and vendee. Hughes v. Mason, 84 N. C. 473. 

Foreclosure of Mortgage.—Because of the equity growing 
out of the relation of mortgagor and mortgagee when the 
former seeks to have the mortgaged premises foreclosed for 
the nonpayment of the debt, the superior court has jurisdic- 
tion, when the amount secured is for a less sum than two 
hundred dollars. Singer Sewing Machine Co. v. Burger, 
LStNe GC. 241, 107s: he 4d 

Landlord and Tenant Act.—A court of a justice of the 
peace has no jurisdiction under the landlord and tenant act 
to try title to land. And where it appears that title is in- 
volved or that there are equities involved as to the land 
a justice of the peace has no jurisdiction. Parker v. Allen, 
84 N. C. 466. 

That the vendee, in a contract for the sale of land, re- 
mained silent, when the contract was mutilated under the 
direction of the vendor, is not sufficient evidence of a change 
of the relations from vendor and vendee to landlord and 
tenant, to give a justice of the peace jurisdiction of an ac- 
tion to summarily eject the defendant vendee. Boone v. 
Drake, 109 N. C. 79, 13 S. E. 724. 

In an action by a purchaser of land with warranty to re- 
cover a sum of money paid by him to free the land from a 
lien, the deed will be introduced to prove the covenants, the 
title to realty will be involved, and a justice would not have 


jurisdiction. Hann v. Fletcher, 189 N. C. 729, 128 S. E. 328. 
Rule of Estoppel Gives Justice Jurisdiction—The rule 


which estops a tenant to deny his landlord’s title precludes 
all controversy as to the title in summary proceedings by 

the landlord, and thus gives a justice of the peace jurisdic- 

nop Credle v. Gibbs, 65 N. C. 192; Davis v. Davis, 83 N. 
neva 

In a proceeding before a justice of the peace under the 
Landlord and Tenant Act, a defendant who does not deny 
having entered as the tenant of the plaintiff is estopped from 
setting up a superior title existing at the date of the lease 
or subsequently acquired from a third person. Heyer v. 
Beatty, 76 N. C. 28. 

Penalty.—The title to land is not in controversy in a pro- 
ceeding to recover a penalty prescribed by a town charter 
for obstructing a street. Henderson v. Davis, 106 N. C. 88, 
11 $. FB. 573. 


§ 7-122. Jurisdiction in actions not on contract. 
—Justices of the peace shall have concurrent ju- 
risdiction of civil actions not founded on contract, 
wherein the value of the property in controversy 
does not -exceed fifty dollars. (Rev., s. 1420; 
Const., ‘Art. 4, s.-27;"Code, s. 887; C. Si 1474.) 


Cross Reference.—See §§ 7-63, 7-121 and notes. 

Editor’s Note.—Section 7-63 sets out the limits wherein 
the superior court exercises its original jurisdiction. This 
section gives the justices of the peace concurrent jurisdic- 
tion over certain classes of cases. ‘These cases are also 
cognizable in the’ superior court since the jurisdiction herein 
given to the justices of the peace is not exclusive, and hence 
they fall within what may be termed the residuary clause 
contained in section 7-63. 

Generally.—_In actions ex contractu justices of the peace 
have jurisdiction, when the sum demanded does not exceed 
two hundred dollars, but in actions ex delicto, their jurisdic- 
tion is limited to cases wherein the value of the property 
does not exceed fifty dollars. Noville v. Dew, 94 N. C. 43. 

Justices of the peace have concurrent jurisdiction with the 
superior courts of actions for torts where the value of the 
property in controversy does not exceed fifty dollars. MHar- 
vey v. Hambright, 98 N. C. 446, 4 S. E. 187. 

It is said in Duckworth v. Mull, 143 N. C. 461, 55 S. E. 850, 
“We think that the decisions of this court, already made, 
lead necessarily to the conclusio:. that the clause of this 
section comprehends, and was intended to comprehend, all 
actions ex delicto; that the term, ‘property in controversy,’ 
here used as determinative of jurisdiction, by correct inter- 
pretation, means the value of the injury complained of and 
involved in the litigation; and where a plaintiff, in good 
faith, states or limits his demand in actions of this charac- 
ter at fifty dollars or less, the justice, as provided by the 
statute, has jurisdiction concurrent with the superior court 
to hear and determine the matter.” 

Damages.—A justice of the peace has jurisdiction of an 
action for damages not exceeding fifty dollars, and for in- 
jury to personal property, though such property be of greater 
value than fifty dollars. Malloy v. City, 122 N. C. 480, 29 
S. E. 880. 

Jurisdiction -Essential—A judgment rendered by a justice 
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of the peace in an action in which he has no jurisdiction is 
void. Noville v. Dew, 94 N. C. 43. 

Remittance of Excess Will Not Give Jurisdiction.—Where, 
in an action of claim and delivery, it appears that the value 
of the property exceeds fifty dollars, it at least ousts the 
jurisdiction of the justice, and the plaintiff cannot confer 
jurisdiction by a remitter. Noville v. Dew, 94 N. C. 43. See 
section 7-63, analysis line II, B, 1, b. 

Priority of Proceedings as Determining Jurisdiction. — 
Where two or more courts have equal and concurrent ju- 
risdiction of a case, that court in which suit is first brought 
acquires jurisdiction of it, which excludes the jurisdiction 
of the other courts. Childs v. Martin, 69 N. C. 126. 

Irregular Proceedings.—Where jurisdiction is concurrent, 
and a case is carried by appeal to the superior court, and the 
appellant files an answer under leave of the court and goes 
to trial without objection, the court will have cognizance 
of the matter by virtue of its original jurisdiction of the 
subject matter of the action, and by the consent the par- 
ties thus manifested, however irregular the proceedings may 
have been in the justice’s court. Boing v. Raleigh & Gas- 
tote R. 6 Co.; (87, Ns Ge ooo; 

Waiver of Court on Appeal —Plaintiff brougkt suit in the 
court of a justice of the peace claiming a debt of fifty dol- 
lars, and also possession of a horse and wagon, under a 
certain mortgage. On appeal from the justice’s judgment to 
the superior court plaintiff offered to remit’ his claim- for 
the personal property and declare only for the debt. It was 
held, that he had a right to take such a course in his dis- 
cretion, and that his honor erred in denying him that priv- 
ilege. Jones v. Palmer, 83 N. C. 303. 

Affidavit of Justice Not Conclusive.—Where the record of 
the justice of the peace has been lost, and only the judg- 
ment showing a recovery of the jurisdictional amount ex 
contractu appears in the trial on appeal, upon defendant’s 
motion to dismiss for want of jurisdiction, an affidavit of 
the justice to the effect that the action was in tort is not 
conclusive. Furniture Co. v. Clark, 191 N. C. 369, 131 S. 
IDA Ate, 

§ 7-123. Action dismissed for want of jurisdic- 
tion; remitter—Where it appears, in any action 
brought before+va justice, that the principal sum 
demanded exceeds two hundred dollars, the 
justice shall dismiss the action and render a 
judgment against the plaintiff for the costs, un- 
less the plaintiff shall remit the excess of princi- 
pal, above two hundred dollars, with the interest 
on said excess, and shall, at the time of filing his 
complaint, direct the justice to make this entry: 
“The plaintiff, in this action, forgives and remits 
to the defendant so much of the principal of this 
claim as is in excess of two hundred dollars, to- 
gether with the interest on said excess.” (Rev., s. 
1421; Code, s. 835; 1868-9, c. 159, s. 3; 1876-7, c. 
633.02 5.:1475.) 


Excess Remitted.-Where the amount recovered exceeds 
$200, the justice has jurisdiction if the plaintiff remits the 
excess. Cromer v. Marsha, 122 N. C. 563, 29 S. E. 836. 
Brock vy. Scott, 159 N.,C. 513, 75 S. E...724 

It is only when the principal sum demanded exceeds $200, 
that the plaintiff is required to remit the excess above that 
amount in order to give the justice jurisdiction. Brantley 
vw, Finch, 97 N. ‘C., 915. 1° S15. 535. 

Effect of Remittitur Where Jurisdiction Entirely Deriva- 
tive.—Where a counterclaim, filed to an action brought be- 
fore a justice, amounted to more than $200.00, the want of 
jurisdiction as provided by this section could not be cured 
by entering a remittitur for the excess in the Superior 
Court, as the jurisdiction of the Superior Court in appeals 
from justices of the peace is entirely derivative, and if tne 
justice had no jurisdiction in the action, as it was before 
him, the Superior Court can derive none by amendment. 
Perry v. Pulley, 206 N. C. 701, 175 S. E. 89. 

Failure to Use Statutory Formula.—Objection to a failure 
to use the formula provided in this section should be made 
in the justice’s court. Cromer vy. Marsha, 122 N. C. 563, 
29 S. E. 836. 

Waiver. — The plaintiff having remitted the amount of 
damages arising on contract in excess of $200, so as to con- 
for jurisdiction on the court of a justice of the peace, and 
having taken a voluntary nonsuit in the superior court on 
defendant’s appeal, is deemed to have waived the excess so 
remitted in his action on the same contract brought in the 
superior court, and his recovery is limited to the amount 


CH. 7%. COURTS—JUSTICES OF THE PEACE 


§ 7-126 


sued for in the justice’s court. 
D135) Jai Seedy. sete 
Remittance of Counterclaim on Appeal.—The jurisdiction 


Brook v. Scott, 159 N. CG 


.of the superior court in appeals from justices of the peace is 


entirely derivative, and if the justice had no jurisdiction 
in the action, as it was before him, the superior court can 
derive none by amendment. So, where a _ counterclaim, 
filed to an action brought before a justice, amounted to more 
than $200, the want of jurisdiction could not be cured by 
entering a remittitur for the excess in the superior court. 
Ijames v. McClamroch, 92 N. C. 362. 

Justice Has Jurisdiction to Recover Salary Which Failed 
to Equal Amount Stipulated in the ‘‘President’s Re-employ- 
ment Agreement.’—A justice of the peace has jurisdiction 
of an action on contract to recover the amount by which the 
salary paid plaintiff failed to equal the amount stipulated in 
the ‘‘President’s Re-employment Agreement,’’ voluntarily 
signed by defendant employer, when the amount demanded 
does not exceed two hundred dollars. James v. Sartin Dry 
Cleaning Co., 208 N. C. 412, 181 S. E. 341. 


§ 7-124. Title to real estate in controversy as a 
defense.—In every action brought in a court of 
a justice of the peace, where the title to real estate 
comes in controversy, the defendant may, either 
with or without other matter of defense, set forth, 
in his answer, any matter showing that such title 
will come in question. Such answer shall be in 
writing, signed by the defendant or his attorney, 
and delivered to the justice. (Rev., s. 1422; Code, 
s..836; C..S./1476.) 


Cross Reference.—See § 7-121 and notes. 

Answer in Writing Necessary.—The title to real estate 
cannot be drawn into controversy by the defendant on a 
trial in a justice’s court except by delivering to the justice 
an answer in writing that such title will come in question. 
Evans v. Williamson, 79 N. C. 87. 

The evidence at the trial must tend to show that the title 
is in issue. Pasterfield v. Sawyer, 132 N. C. 258, 43 S. E. 
799. And the trial will proceed until it is apparent that this 
is true. McDonald v. Ingram, 124 N. C. 272, 32 S. E. 677. 

Mere allegation of defendar.t that title is in controversy, 
see note of Jerome v. Setzer, 175 N. C. 391, 95 S. E. 616, 
under section 7-121 analysis line IJ. . 

Judgment in Action in Which Defenses Should Have 
Been Set Up as Bar to Subsequent Action Thereon.—A 
possessory action in ejectment in the court of a justice of 
the peace terminates in that court upon an issue of title 
to lands or of equitable rights therein being raised by the 
defendant, and in the Superior Court the defendant is re- 
quired to set up his equities, if any he have, and where 
he fails to do so an independent action by him thereon is 
barred by the prior judgment, it being assumed that the 
court rendering the judgment had jurisdiction of the par- 
ties and the subject-matter of the action. Ogburn v. 
Booker, 197 N. C. 687, 150 S. E. 330. 


§ 7-125. Title to real estate in controversy, ac- 
tion dismissed.—If it appears on the trial that the 
title to real estate is in controversy, the justice 
shall dismiss the action and render judgment 


against the plaintiff for costs. (Rev., s. 1423; 
Codess, 8872 Ee5.21477,) 

Cross Reference.—See §§ 7-121, 7-124 and notes. 

“Real Estate’? Defined.—The words “real estate’ in this 


section mean freehold estate. Foster v. Penry, 77 N. C. 160, 
162. 

Allegation in Writing Not Required.—It is not necessary 
that an allegation in writing that the title to real estate 
is in controversy be made. Edwards v. Cowper, 99 N. C. 421, 
423, 6 S. E. 792. But the trial will. proceed until it is ap- 
parent from the evidence that the question of title is in- 
volved. McDonald v. Ingram, 124 N. C. 272, 3° S. E. 677. 

Duty of Justice to Dismiss Action—When it appears on 
the trial that the title to real estate is in controversy, it is 
the duty of the justice to dismiss the action. Hudson v. 
Hodge, 139 N. C. 308, 51 S. E. 955. 

Stated in Nesbitt v. Turrentine, 83 N. C. 536, 537; Wright 
v. Harris, 116 N. C. 460, 21 S. E. 693. 


§ 7-126. Another action in Superior Court.— 
When an action, before a justice, is dismissed up- 
on answer, and proof Ly the defendant, that the 
title to real estate is in controversy in the case, 
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the plaintiff may prosecute an action for the 
same cause in the superior court, and the defend- 
ant shall not be admitted in that court to deny 
the jurisdiction by an answer contradicting his 
answer in the justice’s court. (Rev., s. 1424; 
Codeemsaas CS. 1478.) 


Purpose of Section.—The last clause of this section was 
passed to prevent the hardship, which would necessarily 
arise if a defendant could have an action dismissed by a 
magistrate on his plea that title to real estate is in question, 
and then, when suit is brought by the same plaintiff for the 
same cause of action in the superior court, he should be al- 
lowed to plead that title to the land did not come in con- 
troversy, and have the cause dismissed there. To prevent 
such absurdity this statute was passed, so that if, on de- 
fendant’s motion, it is adjudged in the magistrate’s court 
that title to real estate will come in controversy, such find- 
ing shall be conclusive between same parties in the new 
action. Peck v. Culberson, 104 N. C. 425, 10 S. E. 511. 

Dismissal upon Answer Essential.—Recourse may not be 
had to the provisions of this section where it does not ap- 
pear that the action before the justice was dismissed upon 
answer and proof by defendant that the title to real estate 
was in controversy. Brown v. Southerland, 142 N. C. 225, 
55 S. BE. 108. See also, note of Evans v. Williamson, 79 N. 
C. 87, under section 7-124. 

Where, however, there is a failure to file the written an- 
swer with the justice, the defendant is not estopped from 
filing such answer in the superior court and denying juris- 
diction. Evans v. Williamson, 79 N. C. 87. 


§ 7-127. Justice may act anywhere in county.— 
A justice of the peace may issue a summons or 
other process anywhere in his county, but he 
shall not be compelled to try a cause out of the 
township for which he was elected or appointed. 
(Rev., s. 1425; Code, s. 824; C. S. 1479.) 


Issuance of Process When Justice Out of Township.—A 
justice may issue process while he is anywhere in his county, 
provided he hears the matter in his own township. Dictum 
in Davis v. Sanderlin, 119 N. C. 84, 87, 25 S. E. 815. 


§ 7-128. Punishment for contempt in certain 
cases.—If any person shall profanely swear or 
curse in the hearing of a justice of the peace, 
holding court, the justice may commit him for 
contempt, or fine him not exceeding five dollars. 
(Revsus.1426;5Codems. 848; Ro Cr Culioe ii 4ileac 
30; C. S. 1480.) 


Cross References.—As to courts and officers empowered 
to punish for contempt, see § 5-6. As to acts punishable 
as for contempt, see § 5-8. As to penalty of witness re- 
fusing to testify in action against railroad before a justice 
of peace, see § 7-146. 

§ 7-129. Jurisdiction in criminal actions.—Jus- 
tices of the peace have exclusive original jurisdic- 
tion of all assaults, assaults and batteries, and af- 
frays, where no deadly weapon is used and no 
serious damage is done, and of all criminal matters 
arising within their counties, where the punish- 
ment prescribed by law does not exceed a fine of 
fifty dollars or imprisonment for thirty days: 
Provided, that justices of the peace shall have no 
jurisdiction over assaults with intent to kill, or as- 
saults with intent to commit rape, except as com- 
mitting magistrates: Provided further, that noth- 
ing in this section shall prevent the superior or 
criminal courts from finally hearing and determin- 
ing such affrays as shall be committed within one 
mile of the place where and during the time such 
court is being held; nor shall this section be con- 
strued to prevent said courts from assuming juris- 
diction of all offenses whereof exclusive original 
jurisdiction is given to justices of the peace if 
some justice of the peace, within twelve months 
after the commission of the offense, shall not have 
proceeded to take official cognizance of the same. 
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(Réy,, s..1427; Const., Art, 4;/8..27> Code, 5. 802: 
1889, c..504,:s, 2; C..S, 1481.) 


Cross References.—As to jurisdiction of justice of peace 
to require defendant to enter recognizance to keep the peace, 
see § 15-32. For statute divesting inferior courts in most 
counties of exclusive original jurisdiction in criminal ac- 
tions, see § 7-64. 

Editor’s Note.—This section must be construed in con- 
nection with section 7-63 which defines the jurisdiction of 
the superior court in criminal matters. “See State v. Cun- 
ningham, 94 N. C. 824, 826; see also note of this case un- 
der section 7-63, analysis line, ‘Criminal Actions,”’ IV. 

Generally. — Until the expiration of six months (now 
twelve) from the commission of the offense justices of the 
peace have exclusive jurisdiction of all misdemeanors where 
the punishment cannot exceed a fifty-dollar fine or thirty 
days imprisonment; after the expiration of the six months 
(twelve) their jurisdiction is concurrent with that of the 
superior court. State v. Roberts, 98 N. C. 756, 3 S.. E. 
682. 

Concurrent Jurisdiction.—In criminal actions, as in civil 
actions, although the justice of the peace has been given 
“exclusive” original jurisdiction in certain instances, other 
courts have been granted jurisdiction concurrent with that 
of the justice of the peace. See, for example, §§ 7-190 and 
7-222, 

Constitutionality. — ‘This section is constitutional. 
v. Johnson, 64 N.'C. 581. 

Legislative Power—It is not competent for the Legisla- 
ture to confer jurisdiction upon magistrates of any offense 
of which the punishment by law may exceed the limit as 
fixed by this section (and the Constitution). State v. Fesper- 
man; 108eNi'Cs 7705 13: Santee 

Where Punishment Unlimited. — Where the punishment 
under the particular statutes under which the defendant is 
being tried is unlimited or is not limited to a fine of $50, 
or imprisonment for thirty days, it is not a case within the 
jurisdiction of a justice of the peace. State v. Addington, 
121. GNe aC) 538582/ Sse Be 98s. 

Pleading.—In the case falling within the provisions of this 
section the pleadings must show affirmatively everything 
necessary to confer the jurisdiction relied upon. State v. 
Johnson, 64 N. C. 581. * 

Same—When Jurisdiction Concurrent.—It is not necessary 
for a bill of indictment charging assault with a deadly 
Weapon, or with intent to commit rape, to show affirma- 
tively the jurisdiction of the superior court, when that court 
and a justice’s court have concurrent jurisdiction, if the 
latter court had not “‘proceeded to take cognizance of the 
crime within twelve months after its commission” for it is 
for the defendant to show, as matter of deferse, the fact that 
jurisdiction had been thus taken. State v. Smith, 157 N. C. 
BLO; 72 onlin (Soas 

Variance between indictment and proof as affecting juris- 
diction, see note to State v. Fesperman, 108 N. C. 770, 13 S. 
E. 14, section 7-63, analysis line, ‘Criminal Action,” IV. 


“Deadly Weapon.’”’—A deadly weapon is not one that must, 
kill or that may kill, but is is one which would likely produce 
death or great bodily harm when used by the defendant 
in the manner in which it was used. State v. Sinclair, 120 
ING. 60855 2/7 Sa BE ad 

It is material to show whether or not a deadly weapon was 
used because it is a determining factor in deciding which 
court has jurisdiction. State v. Murphy, 101 N. C. 697, 701, 
Sho. alae. 

Same—Where Question of Law or Fact.—Whether the 
weapon used is a deadly weapon is a question of law, where 
there is no dispute about the facts. State y. Sinclair, 120 N. 
C. 603, 27 S. E. 77. But where the deadly character of the 
weapon is to be determined by the relative size and condi- 
tion of the parties and the manner in which it was used, it 
is proper and necessary, to submit the matter to the jury 
with proper instructions. State v. Archbell, 139 N. C. 537, 51 
See CU. 

“Serious Damage.’’—The serious injury as used in this 
section must be such physical injury as gives rise to great 
bodily pain; mental anguish alone is not serious injury 
within the meaning of this provision. State v. Nash, 109 
INS CoP 824 1S te ibis (Bsa 

Where it was shown that the defendant assaulted the pros- 
ecuting witness with his fist, knocked him down, jumped 
on him and beat him in a cruel manner, stunning him and 
badly injuring his eyes, but it did not appear that the in- 
juries were permanent, it was held, that this was “serious 
damage,’”’ and a justice of the peace had no jurisdiction of 
the offense. State v. Shelly, 98 N. C. 673, 4 S. E. 530. 

Same—Manner of Excepting.—Exception to the jurisdiction 
of the superior court, or that no serious damage was done, 


State 
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or no deadly weapon was used, and s‘x r-onths (now twelve) 
had not elapsed, should be made, not by a motion to quash 
or in arrest of judgment, but by a prayer for instruction to 
the jury to acquit. State v. Earnest, 98 N. C. 740, 4 S. E. 
495. And it may be also taken advantage of under a plea 
of not guilty. State v. Reaves, 8 N. C. 553; State v. Berry, 
83 N. C. 60 

Simple Assault.—In a case of simple assault where no 
deadly weapon is used and no serious damages inflicted, a 
justice of the peace has jurisdiction. State v. Johnson, 94 N. 
C. 863. 

Upon the trial of an indictment for simple assault, the 
superior court prima facie has jurisdiction, but it is open to 
the defendant to show that the offense was committed with- 
in six months (now twelve) of the finding of the bill. State 
v. Earnest, 98 N. C. 740, 4S. E. 495. 

Same — Former Conviction and Acquittal. — A plea of 
former conviction or acquittal before a justice of the peace for 
a simple assault is a complete defense on a trial for the same 
offense in the superior court, unless it should appear in the 
latter that the defendant making the plea had, in fact, used 
a deadly weapon or inflicted serious injury, in which case, 
the justice not having jurisdiction, the proceedings before 
him would be a nullity. State v. --Ibertson, 113 N. C. 633, 18 
Sie Baoels 

Under this section a magistrate has original jurisdiction of 
simple assault and on appeal from an acquittal a plea of 
former jeopardy is good. State v. Myrick, 202 N. C. 688, 163 
5S. E., 803. 

Cited in State v. Hefner, 


879. 
Art. 16. Dockets. 


§ 7-180. Justice shall keep docket—A civil and 
a criminal docket shall be furnished each justice, 
at the expense of the county, by the board of 
county commissioners, in which shall be entered a 
minute of every proceeding had in any action be- 
fore such justice. (Rev., s. 1416; Code, s. 831; C. 
S. 1482.) 

Not a Court of Record.—A justice’s court is not a court of 
record. Smith Building, etc., Co. v. Pender, 173 N. C. 55, 
91 S. E. 524; Williams v. Bowling, 111 N. C. 295, 16 S. E. 
176. 

This has been the ruling in a great number of cases but 
in Harris v. Singletary, 193 N. C. 583, 587, 137 S. E. 724, it 
is intimated that under the requirements of this section, a 
justice’s court is partly one of record.—Ed. Note. 

While the court of a justice of the peace is not a court 
of record, nevertheless, its judgments are conclusive until 
reversed, modified or vacated in some proceeding insti- 
tuted for that purpose; and such court has the same ju- 
risdiction to hear applications to vacate judgments ren- 
dered by it as superior courts possess over judgments ren- 
dered by them. Whitehurst v. Transportation Co., 109 N. 
Cm s4gs ls Se Be 987s 

While the courts of justices of the peace are not, strictly 
speaking, courts of record, they possess and may exercise 
many of the powers of such tribunals. Bailey v. Hester, 
101 N. C. 538, 540, 8 S. E. 164. 


§ 7-131. Entries to be made.—The justice shall 
enter all his proceedings in a cause tried before 
him in his docket. No part of such proceedings 
must be entered on the summons, on the plead- 
ings, or on any other paper in the cause. (Rev., 
s. 1470, Rule 14; Code, s. 840, Rule 13; C. S. 1483.) 


Time of Docketing. — A judgment of a justice of the 
peace, not docketed within a year from the date of its ren- 
dition, is dormant and its lost validity can not be restored 
by docketing the same in the superior court, but only by a 
new action upon it. Cowen v. Withrow, 114 N. C. 558, 559, 
19)'S.-8. 645. 


§ 7-132. Dockets filed with clerk.—Each justice 
of the peace, as often as he has filled his docket, 
shall file the same with the clerk of the superior 
court for his county. (Rev., s. 1417; Code, s. 
g27; C. S: 1484.) 
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§ 7-183. Dockets, papers, and books delivered 
to successor.—When a vacancy exists, from any 
cause, in the office of a justice of the peace, 
whose docket is not filled, or when such justice 
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goes out of office by expiration of his term, such 
former justice, if living, and his personal repre- 
sentative, if dead, shall deliver such docket, all 
law and other books furnished him as a justice of 
the peace, and all of-cial papers, to the clerk of 
the superior court for his successor, who is au- 
thorized to hear and determine any unfinished ac- 
tion on said docket, in the same manner as if such 


action had been originally brought before such 
successor. (Rev., s. 1418; Code, s. 828; 91885, c. 
372; C. S. 1485.) 


Art. 17. Fees. 


§ 7-134. Fees of justices of the peace.—Justices 
of the peace shall receive the following fees, and 
none other: For attachment with one defendant, 
twenty-five cents, and if more than one defend- 
ant, ten cents for each additional defendant; 
transcript of judgment, ten cents; summons, 
twenty cents, if more than one defendant in the 
same case, for each additional defendant, ten 
cents; subpoena for each witness, ten cents; 
trial when issues are joined, seventy-five cents, 
and if no issues are joined, then a fee of forty 
cents for trial and judgment; taking an affida- 
vit, bond or undertaking, or for an order oi 
publication, or an order to seize property, 
twenty-five cents; for jury trial and entering 
verdict, seventy-five cents; execution, twenty- 
five cents; renewal of execution, ten cents; re- 
turn to an appeal, thirty cents; order of arrest 
in civil actions, twenty-five cents; warrant of 
arrest in criminal and bastardy cases, including 
affidavit or complaint, fifty cents; warrant of 
ccmmitment, twenty-five cents; takin» deposi- 
tions on order or commission, per one hundred 
words, ten cents; garnishment for taxes, and mak- 
ing necessary return and certificate of same, 
twenty-five cents; for hearing petition for widow’s 
year’s allowance, issuing notice to commissioners 
and allotting the same, one dollar; for filing 
and docketing laborers’ liens, fifty cents; pro- 
bate of a deed or other writing proved by a wit- 
ness, including the certificate, twenty-five cents; 
probate of a deed or other writing executed by 
a married woman, proper acknowledgment and 
private examination, with the certificate there- 
of, twenty-five cents; probate of a deed or 
other writing acknowledged by the signers or 


makers, including all except married women 
who acknowledge at the same time, with the 
certificate thereof, twenty-five cents; probating 


chattel mortgage, including the certificate, ten 
cents; for issuing all papers and copies thereof 
in an action for claim and delivery, and the trial 
of the same, if issues are joined, when there is 
one defendant, one dollar and fifty cents, and if 


more than one defendant in action, fifty cents 
for each additional defendant, and ten cents 
for each subpcena issued in said cause, and 


twenty-five cents for taking the replevy bond, 
when one is given: Provided, that when the 
trial of such a cause shall have been removed 
from before the justice of the peace issuing the 
said papers, the justice of the peace sitting in 
trial of such cause shall receive fifty cents of 
the above costs for such trial and judgment. 
Justices of the peace in the counties of Mont- 
gomery, Onslow, Macon, Swain, Greene, Hyde, 
Cherokee, Rowan, Anson, Bertie, Nash, Chow- 
an, Alamance, Wake, Transylvania, Watauga, 
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Pender, Lee, Lenoir, Perquimans, Rockingham, 
Stokes, Johnston, Halifax, Duplin, Chatham, 
Forsyth, Wilkes, Gates, Tyrrell, Brunswick, 
Stanly, Columbus, Edgecombe, Franklin, Vance, 
Mitchell, Orange, Buncombe, Jackson, Alexan- 
der, McDowell, Clay, Hertford, © Davidson, 
Northampton, Wayne, Jones, Cabarrus, Rob- 
eson, Richmond, Randolph, Polk, Henderson, 
Harnett, Bladen, Burke, Granville, Person, 


Haywood, Caldwell, Cumberland, and Madison 
shall refeive the following fees, and none other: 
For attachment with one defendant, thirty-five 
cents, and if more than one defendant, fifteen 
cents for each additional defendant; transcript of 
judgment, fifteen cents; summons, thirty cents, if 
more than one defendant in the same case, for 
each additional defendant, fifteen cents; subpoena 
for each witness, fifteen cents; trial when issues 
are joined, one dollar; and if no issues are 
joined, then a fee of fifty cents for trial and 
judgment; taking an affidavit, bond, or under- 
taking, or for an order of publication, or an or- 
der to seize property, thirty-five cents; for jury 
trial and entering verdict, one dollar; execution, 
thirty-five cents; renewal of execution, fifteen 
cents; return to an appeal, forty cents; order of 
arrest in civil actions, thirty cents; warrant of 
arrest in criminal and bastardy cases, including 
affidavit or complaint, seventy-five cents; war- 
rant of commitment, fifty cents; taking deposi- 
tions on order of commission, per one hundred 
words, fifteen cents; garnishment for taxes and 
making necessary return and certificate of same, 
thirty-five cents. (Rev., s. 2788; Code, ss. 2135, 
S748e 0 1870-1) cop ls0 ess eOsmlCso 1c. SOS, 188a Nc. 
C67 19034 (Canepa LO (mmCumO Onno Ls, (C. 260; 1921, 
c. 113; Ex. Sess. 1921, cc. 38, 64, 67; 1923, cc. 
28, 114, 238: 1929, cc. 13, 59; 1931, cc. 51, 303; C. 
S. 8923.) 

Local Modification——Henderson: 1941, c. 324; Jones: 1943, 
c. 313, s. 2; Orange: 1935, c. 358; Wake: 1937, c. 136; 1941, 
c. 165; Warren: 1937, c. 187. 

Editor’s Note.—The amendment of 1929 added Caldwell 
and Onslow Counties. The Acts of 1931 added Cumberland 
and Madison Counties. 

The fee of the recorder of a city who is ex officio justice 
of the peace for the trial of an offense should, in proper 
instances, be taxed against the defendant as a part of the 
costs, upon the trial in the superior court, upon appeal. 
State v. Lord, 145 N. C. 479, 59 S. E. 656. 


Art. 18. Process. 


§ 7-185. Action begun by summons.—Civil ac- 
tions in these courts shall be commenced by the 
issuing of a summons. (Rev., s. 1444; Code, s. 
830; 1868-9, c. 159, s. 9; C. S. 1486.) 

Cross Reference.—As to summons and process generally, 
see § 1-88 et seq. 

Service by Publication. — In attachment and publication 
on a nonresident defendant before a justice of the peace, 
where defendant’s property within the jurisdiction of the 
court has been levied on, a summons is not required. Mills 
v. Hansel, 168 N. C. 651, 85 S. E. 17. As to service by 
publication generally, see § 1-98 and the notes thereto. 

§ 7-186. Issuance and contents of summons.— 
The summons shall be issued by the justice and 
signed by him. 
state, and be directed to any constable or other 
lawful officer, commanding him to summon the 
defendant to appear and answer the complaint of 
the plaintiff at a place, within the county, to be 
therein specified, and at a_ time to be therein 
named, not exceeding thirty days from the date 
of the summons. It shall also state the sum de- 
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manded by the plaintiff or the value of the prop- 
erty sued for, where specific property is claimed. 
(Rev., s. 1445; Code, s. 832; 1874-5, c. 234; C. S. 
1487.) 


To Whom Directed. — The summons in a civil action 
before a justice of the peace must be directed to ‘“‘any con- 
stable or other lawful officer.”? McKee v. Angel, 90 N. C. 
60, 62. 

Special Officer. — A special officer may be deputized to 
serve the summons issued by a justice of the peace, where 
the sheriff and coroner are interested. Baker v. Brem, 127 
UINver GC. code, 37 “S. ean4e 

Signing.—Where a justice of the peace, because of bad 
eyesight, requests his secretary to sign his name to the 
summons, which she does in his presence and under his su- 
pervision, the summons is valid, and when the summons 
is issued in an action in arrest and bail and defendant 
therein is later arrested upon return of execution against 
his property unsatisfied, the manner of the issuance of the 
summons will not support an action for false imprisonment. 
Johnson v. Chambers, 219 N. C. 769, 14 S. E. (2d) 789. 

Amount Must Be Stated. — In an action before a justice 
of the peace, if on contract, the summons should ‘state the 
amount demanded, if for a tort, it should state the amount 
of damages claimed, and if for the recovery of specific 
property, the value of the property, and such statement in 
the summons gives the justice prima facie jurisdiction. 
Noville v. Dew, 94 N. C. 43, 44. A defect in this particular 
will not be cured by the insertion of the necessary aver- 
ment in the pleadings or other process. Leathers v. Morris, 
101 Ne eC. 184; 18757 SSeass 9783: 

Same—Omission by Inadvertence.—Where it is made to 
appear that the court would have jurisdiction if the sum- 
mons had contained the proper allegation, but it was omit- 
ted by mistake or inadvertance, it may, pending the action, 
permit the necessary amendment. Leathers v. Morris, 10! 
IN: (GOeIS4 187587 2 San Een Sos 

Same—Conclusiveness as Fixing Jurisdiction.—Where the 
amount claimed in the summons issued by a justice was 
$200, and no other complaint was filed, and the amount 
offered in evidence amounted to $242, but the plaintiff 
stated that he remitted the excess over $200, it was held that 
the justice had jurisdiction. Cromer v. Marsh, 122 N. C. 563, 


29 S. E. 836. See section 7-63, analysis line, ‘‘Previous 
Remission,” II, B, 1, b. 
Failure to Serve Summons. — Where a justice issued a 


summons and warrant of attachment, and publication of the 
warrant was made, but the summons was not served, a 
judgment rendered thereon is void for insufficiency of serv- 
ice of summons. Ditmore v. Goins, 128 N. C. 325, 39 S. E. 
61. 

After Thirty Days.—When personal service of summons 
in attachment cannot be made for the absence from the 
court’s jurisdiction of a nonresident defendant having prop- 
erty therein, publication of summons is sufficient if made 
after the expiration of thirty days subsequent to service of 
attachment—in this case, one day thereafter—computed 
from the time of granting the attachment. Mills v. Hansel, 
1682 Nis' C651 85S. else 

Presumption as to True Date. — A summons is presumed 
to bear the true date of its issue, but it is competent to 
show that it was not in fact then issued. Currie vy. Hawkins, 
11g N. E. 593;, 594, 24 S. I. 476. 


§ 7-187. Service and return of summons.—The 
officer to whom the summons is delivered shall 
execute the same within five days after its re- 
ceipt by him or immediately, if required to do so 
by the plaintiff. Before proceeding to execute it, 
he is entitled to require of the plaintiff his fees 
for the service. When executed he shall imme- 
diately return the summons, with the date and 
manner of the service, to the justice who issued 
the same. (Rev., s. 1446; Code, s. 833; C. S. 1488.) 


As to 
seq, and 


Cross References.—See §§ 7-136, 7-137 and notes. 
summons and process generally, see § 1-88 et 
notes. 

In General.—The same requirements as to a proper serv- 
ice of summons in a civil action issuing from the court of 
a justice of the peace, must be observed by the process offi- 
cer as from the superior court, section 7-149, Rule 16, and 
where a copy thereof is not served at the time of its read- 
ing to the defendant, the service is invalid, and the action 
will be dismissed on special appearance and motion, when 
the defendant has preserved this right by a like motion in 
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the court of the justice of the peace. Pass v. Elias, 192 N. 


(G4b7, loo. de. els 

To Whom Returnable.—A summons issued by one justice 
of the peace cannot be made returnable before another (ex- 
cept in cases of bastardy). Williams v. Bowling, 111 N. C. 
295, 296, 16 S. E. 176. 


§ 7-188. Process issued to another county.—No 
process shall be issued by any justice of the 
peace to any county other than his own, unless 
one or more bona fide defendants shall reside in, 
and also one or more bona fide defendants shali 
reside outside of, his county; in which case, only, 


he may issue process to any county in which any 


such nonresident defendant resides. (Rev., s. 
1447; Code, s. 871; 1876-7, c. 287; C. S. 1489.) 
In General. — This section being a restricted legislative 


grant of power when exercised, must be strictly pursued. 
Durham, etc., Co. v. Marshburn, 122 N. C. 411, 414, 29 S. E. 
411. See also, Fisher v. Bullard, 109 N. C. 574, 13 S. E. 799. 

The language of the statute would seem to make the 
question of jurisdiction, or the right to serve process on a 
defendant outside the county of the justice, to depend some- 
what upon the good faith of the plaintiff in joining the de- 
fendants as parties. In certain cases, perhaps, it may be 
so plain that the plaintiff has no real or bona fide claim 
against the defendant, who is a resident of the county in 
which the suit 1s pending, that the question of misjoinder 
may be presented as one of law. Marler v. Wadesboro 
Clothing Co., 150 N. C. 519, 64 S. E. 366. 

Amendment as to Resident Defendant.—Where the sum- 
mons was issued against a resident of a county and a non- 
resident of the county, and on the trial the summons was 
amended on striking out the name of the resident defendant, 
it was held, that the justice should dismiss the action. 
Wooten v. Maultsby, 69 N. C. 462. 

To Whom Addressed.—When a justice of the peace issues 
process for nonresident defendants, it must be issued (ad- 
dressed) to the officer of the county where it is to be served. 
Durham, etc., Co. v. Marshburn, 122 N. C. 411, 414, 29 S. 
E. 411, 

Section Not Applicable to Foreign Corporations.—The pro- 
visions of this section do not apply to foreign corporations. 
Fleming Co. v. Southern R. R., 145 N. C. 37, 58 S. E. 793. 

The Municipal Court of the city of Greensboro has no ju- 
risdiction under chapter 126, Private Laws of 1931, to de- 
termine a cause upon a contract, involving less than $200.00, 
when the sole defendant is not a resident of Guilford County 
and summons is served in Lee county as this section and 
§ 7-139 are applicable. Miles Co. v. Powell, 205 N. C. 30, 
169 S. E. 828. 


§ 7-139. Civil process in inferior courts.—The 
process of any recorder’s court, county court, or 
other court inferior to the superior courts of the 
state, when such court is exercising the jurisdic- 
tion of a justice of the peace in civil matters, 
shall run only as does the process of the court of 
a justice of the peace for the county in which 
such court is located. (1915, c. 19; C. S. 1490.) 

Cross Reference.—As to uniform practice in inferior courts 
where summons issued to run outside county, see §§ 1-92, 
1-93. / 

§ 7-140. Endorsement of process to another 
county.—In all civil actions in courts of justices 
of the peace where one or more of the defendants 
may reside in a county other than that of the 
plaintiff, it shall be lawful for any justice of the 
peace within the county where such defendant or 
defendants may reside, upon proof of the hand- 
writing of the justice of the peace who issued the 
process, to endorse his name on the same, or a 
duplicate thereof, and such process so endorsed 
shall be exccuted in like manner as if it had been 
originally issued by the justice endorsing it. 
(Rev., s. 1449; Code, s. 872; C. S. 1491.) 

To Whom Addressed.—See note of Durham, etc., ‘Co. v. 
Marshburn, 122 N. C. 411, 29 S. E. 411, under section 7-140. 

§ 7-141. Certificate of clerk on process for an- 
other county.—In all cases referred to in § 7-140 
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it shall be lawful for the clerk of the superior 
court of the county in which the action is brought 
to certify, under the seal of his court, on the 
process or a duplicate thereof, that the justice of 
the peace who issued the same is an acting justice 
of the peace in his county. And in all such cases 
it shall be the duty of any sheriff or constable to 
whom it may be directed to make an entry of the 
date of its reception, and to execute the same as 
provided for the service of civil process in courts 
of justices of the peace, and return it by mail to 
the justice of the peace from whose court it issued. 
(Rev., s. 1450; Code, s. 873; 1870-1, c. 60, s. 2; C. 
S. 1492.) 

Cross Reference.—See §§ 7-188, 7-190 and notes. 


§ 7-142. Judgment against defendant in another 
county.—No justice of the peace shall enter a 
judgment under §§ 7-140 and 7-141 against any 
defendant who may be a nonresident of his county, 
unless it shall appear that the process was duly 
served upon him at least ten days before the re- 
turn day of the same. (Rev., s. 1451; Code, s. 874: 
1876-7, c. 57; C. S. 1493.) 

Section Not Jurisdictional—The provision of this sec- 
tion, that a justice of the peace shall not enter a judgment 
against a nonresident defendant unless it shall appear that 
process was duly served at least ten days before the re- 
turn day, is not jurisdictional; and where, upon special ap- 
pearance of defendant for the purpose of dismissing the 
action, he was given more than ten days thereafter to an- 
swer or defend, which he refused to do, the justice’s judg- 
ment will not be disturbed. Bank vy. Carlile, 174 N. C. 624 
94 S. E. 297. 

Application.—This section applies only where a justice’s 
summons has been issued against a defendant residing in 
another county. Williams v. Iron Belt, etc., Association, 
L31aNig Cr 26750425. E. .007. 

§ 7-143. Service on foreign corporation.—When- 
ever any action of which a justice of the peace 
has jurisdiction shall be brought against a for- 
eign corporation, which corporation is required 
to maintain a process agent in the state, the sum- 
mons may be issued to the sheriff of the county 
in which such process agent resides, and when 
certified under the seal of his office by the clerk 
of the superior court of the county in which the 
justice issuing such summons resides to be under 
the hand of such justice, the sheriff of the county 
to which such summons shall be issued shall 
serve the same as in other cases and make due 
return thereof. No justice of the peace shall 
enter a judgment in such cases against any such 
foreign corporation unless it shall appear that the 
process was duly served upon such process agent 
at least twenty days before the return day of the 
same. The summons may be made returnable at 
a time to be therein named, not exceeding forty 
days from the date of such summons: Provided, 
this section shall not apply to actions commenced 
in a county where tke defendant has an officer or 
agent upon whom process may be served: Pro- 
vided, that when any foreign corporation has no 
process agent in this state, but has an agent who 
collects money for it, said agent shall be deemed 
a process agent within the terms of this section, 
and that this proviso shall apply to existing claims 
as well as those arising hereafter. Such service 
can be made in respect to a foreign corporation 
only when it has property, or the cause of action 
arose, or the plaintiff resides in this state, or when 
it cannot be made personally within the state upon 
the president, treasurer, or secretary thereof. (Rev., 


, 
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s. 1448: 1907, c. 473; Ex. Sess. 1920, c. 28; C. S. 
1494.) 


Cross References.—As to agents on whom service can be 
had, see § 1-97. See also §§ 55-38, 58-153 and notes. 

Editor’s Note——The last provision of this section is new 
with the Ex. Sess. of 1920. 

Service on Agent Valid.—Under the provision of this sec- 
tion, a summons issued to a foreign corporation in another 
county where it has a process agent, properly certified under 
seal of the clerk of the superior court, served on such cor- 
poration or the agent more than twenty days before the 
return day, is valid. Fleming Co. v. Southern R. R., 145 
Nee Gays 40,58) Oo a 7908 


§ 7-144. Attendance of witnesses.—The justice, 
on application of either party, shall, by a sub- 
poena or by an order in writing, on the process, 
direct the constable or other officer to summon 
witnesses to appear and give testimony at the 
time and place appointed for the trial. Each wit- 
ness failing to appear shall forfeit and pay eight 
dollars to the party at whose instance he was 
summoned, and shall be further liable to such 
party for all damage sustained by nonattendance. 
The fine herein imposed may be recovered, on 
motion, before the justice who tried the action, 
unless the witness on a notice of five days, by 
affidavit or other proof, show sufficient excuse 
for his failure to attend. (Rev., s. 1452; Code, s. 
S47 Gro. 1495.) 

Cross Reference.—As to power to punish for contempt, see 
§§ 5-6, 5-8. 

In General.—The power to punish for contempt is inherent 
in ail courts and is essential to their existence. State v. 
Aiken, 113 N. C. 651, 653, 18 S. E. 690. 

Duty to Attend Court.—The duty of attending court in 
obedience to a subpoena is incident to citizenship. State v. 
Massey, 104 N. C. 877, 879, 10 S. E. 608. 

No Bond Authorized.—A justice of the peace is not au- 
thorized to put a witness under bond to appear at a sub- 


sequent trial before the justice. Lovick v. Atlantic Coast 
Line R. Co., 129 N. C. 427, 434, 40 S. EB. 191. 


§ 7-145. Subpoena issued to another county.— 
Justices of the peace, in all civil cases, may issue 
subpoenas to counties other than their own; such 
subpoenas shall be authenticated in the same 
manner as provided by law for the authentication 
of process. When so authenticated the sheriff, 
constable or other officer to whom the same is 
directed shall execute and return the same as 
provided for the return of process: Provided, that 
where witnesses attend in counties other than 
their own under such subpoena they shall receive 
the same per diem and mileage as witnesses who 
attend the superior courts: Provided further, that 
before issuing such subpoenas the party wanting 
such witness shall deposit with the justice before 
whom the cause is pending one day’s per diem 
and the mileage of the witness to and returning 
from place of trial, which amount shall be paid 
to the witness on his attendance and taxed 
against the party cast in the trial. (Rev., s. 1453; 
1893, c. 436; C. S. 1496.) 

§ 7-146. Subpoena duces tecum in case against 
railroad.—When any action is brought against a 
railroad company before a justice of the peace, 
the justice before whom such action is made re- 
turnable shall have power to issue a subpoena’ to 
any county within the limits of the state, com- 
manding the president or any officer, director, 
agent, or any one in the employment of such 
company, to appear before him at the time and 
place of trial and to produce such books, cards 
and other papers as the justice shall deem proper, 
and to give evidence in said cause; and each 
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witness summoned as aforesaid failing or refus- 
ing to appear and testify and produce the books 
and papers aforesaid in obedience to’ such writ 
shall be deemed guilty of a contempt of court and 
fined not exceeding fifty dollars or imprisoned 
not exceeding thirty days. (Rev., s. 1454; 1885, c. 
221, s. 2; C. S. 1497.) 


Art. 19. Pleading and Practice. 


§ 7-147. Removal of case.—In all proceedings 
and trials, both criminal and civil, before justices 
of the peace, the justice before whom the writ or 
summons is returnable shall, upon written re- 
quest made by either party to the action before 
evidence is introduced, move the same to some 
other justice residing in the same township, or 
to the justice of some neighboring township if 
there be no other justice in said township; but 
no cause shall be more than once removed. (Rev., 


s. 14553" Code, 75." 9073 18800) cy 1537 1883,.9c: 7565 
19174648 Se Ce Omi4982) 
Local Modification.—Mecklenburg: 1933, c. 278. 


Cross Reference.—For statutes authorizing removal to in- 
ferior court other than that of another justice of the peace, 
see §§ 7-224, 7-317, 7-374, 7-437. 

Duty of Justice.—It is the duty of a justice of the peace, 
upon affidavit and motion (now a written request) for a re- 
moval being filed, to remove the case to another justice re- 
siding in the same township, State v. Ivie, 118 N. C. 1227, 
24 S. E. 539; and if there be no other justice in the same 
township he can remove the case to the justice of a neigh- 
boring township. 

Same—Removal to Improper Justice.—If the case is re- 
moved to a justice of a neighboring township when there is 
another justice in the same township in which the action is 
commenced, the justice to whom the case is thus removed has 
no jurisdiction, and his judgment is void. State v. Ivie, 118 
N...C. 1227, 2408S. E. 539; State v. Warren, 100 N: GC. 489; 
490, 492, 5 S. E. 662. 

Not Applicable to Mayor’s Court.—The provisions of this 
section apply only to courts of justice of the peace and in a 
prosecution for violation of a town ordinance before a mayor, 
the defendant is not entitled to a removal. State v. Joy- 
ner, 127; N.Ca54l s/o m acl: 


§ 7-148. Removal in case of death or incapacity. 
—If any justice of the peace dies or becomes in- 
capacitated by removal, resignation or other. 
cause, having any action, civil or criminal, pend- 
ing before him, which has not been finally de- 
termined, such action shall not abate or be dis- 
continued, but the plaintiff in such civil action, 
or any one on behalf of the state in such criminal 
action, may remove such action for further and 
final determination before any other justice of 
the peace of the same township in which the 
original action was pending, or before any justice 
of the peace of the same county when there is no 
other in the township, by filing the papers in said 
action with the justice to whom the same is re- 
moved and by giving ten days notice to the de- 
fendant of such removal; and if the plaintiff in 
any civil action shall fail to give such notice of 
removal within ten days from the happening of 
the death, removal, or resignation, or incapacity 
of such justice, then the defendant in such action 
may remove the same by giving like notice to the 
plaintiff; and if no notice is given by either party 
to such action within twenty days, chen such ac- 
tion shall stand discontinued without prejudice. 
The justice of the peace before whom such ‘action 
may be removed shall proceed to try and deter- 
mine the same, but he shall demand no fees or costs 
which have theretofore been properly advanced by 
any party to such action. After such removal 
either party shall be entitled to all the rights 
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given in § 7-147. 


S. 1499.) 


Cross Reference.—For statutes authorizing removal to in- 
ferior court other than that of another justice of the peace, 
see §§ 7-224, 7-317, 7-374, 7-437. 


(Rev., s. 1456;-1905, c. 121;' C. 


§ 7-149. Rules of practice: 

Rule 1, Pleadings. The pleadings in 
courts are— 

1. The complaint of the plaintiff. 

2. The answer of the defendant. 
Code, s. 840; C. S. 1500.) 

Rule 2, Complaint. The complaint must state, 
in a plain and direct manner, the facts constitut- 
ing the cause of action. (Rev., s. 1459; Code, s. 
840, Rule 3; C. S. 1500.) 

Generally.—When the parties come to trial in a justice’s 
court, the justice should require the plaintiff to state in 
a plain and direct manner the facts constituting the cause 
of action. Smith v. Newberry, 140 N. C. 385, 53 S. E. 234. 

Where two causes of action were set forth in a warrant 
before a justice of the peace (treated as a complaint), the 
judge properly submitted the issue upon the cause of ac- 
tion which was sustained by the evidence. Smith v. New- 
berry, 140 New C385, 953> SS: Bs. 234: 

Rule 3, Answer. The answer may contain a 
denial of the complaint, or of any part thereof, 
and also a statement, in a plain and direct man- 
ner, of any facts constituting a defense or coun- 
terclaim. (Rev., s. 1460; Code, s. 840, Rule 4; C. 
S. 1500.) 

The pendency of another action for the same cause, may 
be set up in the answer, with other defenses, and any issue 
arising thereon may be submitted at the same time as the 
others growing out of the pleadings, with instructions to the 
jury that, if found for the defendant, the others need not 
be considered. Montague v. Brown, 104 N. C. 161, 10 S. 
E. 186. 

Same—Waiver.—Unless this defense is set up in the an- 
swer or in some way insisted on, before the trial on the 
merits, it will be considered as waived. Blackwell v. Dib- 
Drell Bros. -& ‘Co;y 1037.N. .C. 270; 9 SiR i909 

Rule 4, Demurrer. Either party may demur to 
a pleading of his adversary, or to any part there- 
of, when it is not sufficiently explicit to enable 
him to understand it, or contains no cause of ac- 
tion or defense, although it be taken as true. 
(Rev., s. 1461; Code, s. 840, Rule 11; C. S. 1500.) 

Rule 5, Order on demurrer. If the justice deem 
the objection well founded, he shall order the 
pleading to be amended on such terms as he may 
think just; and if the party refuse to amend, the 


these 


(Rev., s. 1457; 


defective pleading shall be disregarded. (Rev., 
s. 1462; Code, s. 840, Rule 12; C. S. 1500.) 
Rule 6, Pleadings, oral or written. The plead- 


ings may be either oral or written; if oral, the 
substance must be entered by the justice on his 
docket; if written, they must be filed by the jus- 
tice, and a reference to them be made on his 
docket. (Rev., s. 1458; Code, s. 840, Rule 2; C. S. 
1500.) 


In General.—While we liberally construe jleadings filed 
in the court of a justice of the peace, they must substan- 
tially conform to the statutory requirements, i. e., there shall 
be a complaint and answer; if oral, the justice may enter 
the substance on his docket, and, if written, the pleadings 
may be filed and reference made to them on the docket; 
the answer may state the facts constituting a defense 
or counterclaim. Baxter vy. Irvine, 158 N. C. 277, 73 S. ee 
882. 

Written Pleadings.—Where the parties to an action be- 
fore a justice of the peace have elected to file written 
pleadings, the pleadings are subject to the rule that mate- 
rial allegations in the complaint not denied by the answer 
stand admitted. Parker vy. Horton, 176 N. C. 143, 96 S. E. 
904. 

Oral Pleadings.—In actions before justices of the peace 
the pleadings may be oral, but if so, the substance ot 
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them must be entered on the docket, and contain, in a 
plain and distinct manner, the ground of the action; and 
if the facts relied on as a defense be new matter, notice of 
that, also, must be given on the docket, in a plain and di- 
rect manner. Montague v. Brown, 104 N. C. 161, 10 S. &. 
186. 

Applied in Home Bldg., etc., Ass’n vy. Moore, 207 N. C. 
5155) 17/9 Ss ei Oses 


Rule 7, No particular form for pleadings. 
Pleadings are not required to be in any particu- 
lar form, but must be such as to enable a person 
of common understanding to know what. is 
meant. (Rev., s. 1463; Code, s. 840, Rule 5; C. S. 
1500.) 

Technical Accuracy Not Required.—The pleadings in a 
justice’s court need not be in any particular form or drawn 
with technical accuracy, but are sufficient if they “en- 
able a person of common understanding to know what is 


meant,” and they may not “be quashed or set aside for 
want of form, if the essential matters are set forth there- 


” 


in,” and ample powers are given the Court to amend either 
in substance or form, at any time before or after judg- 
ment in furtherance of justice. Aman y. Dover, etc., R. 
Conei79) IN Car 3l0: 9 1028S. soos 

Informality or Irregularity—Pleadings and proceedings 
in the trial of a cause should be liberally construed so as 
to prevent a failure of justice because of mere informality 
or irregularity, especially when the case is tried before a 
justice of the peace, where this section expressly provides 
that the pleadings are not required to be in any particular 
form and are sufficient when they “enable a person of com- 
mon understanding to know what is meant.’? Wilson v. 
Batchelor, 182 N. C. 92, 108 S. E. 355. 

Rule 8, No judgment by default. Where a de- 
fendant does not appear and answer, the plaintiff 
must still prove his case before he can recover. 
(Rev., s. 1464; Code, s. 840, Rule 6; C. S: 1500.) 

Rule 9, Action on account or note. In an action 
or defense, founded on an account, or an instru- 
ment for the payment of money only, it is suffi- 
cient for a party to deliver the account or instru- 
ment to the justice and state that there is due him 
thereon from the adverse party a specified sum, 
which he claims to recover or set off. (Rev., s. 
1465; Code, s. 840, Rule 7; C. S. 1500.) 

Note for Purchase of Land.—Where an action to recover 
interest due upon a note, according to its terms, is cog- 
nizable in the court of a justice of the peace, his jurisdie- 
tion is not ousted by reason of the note having been exe- 
cuted for the purchase of land. Parker vy. Horton, 176 N. 
Ce 1435 968s: is, 904: 

Rule 10, Account or demand exhibited. The 
justice may at the joining of issue require either 
party, at the request of the other, at that or some 
other specified time to exhibit his account or de- 
mand, or state the nature thereof as far as may 
be in his power; and in case of his default, the 
justice shall preclude him from giving evidence of 
such parts thereof as have not been so exhibited 


or stated. (Rev., s. 1469; Code, s. 840, Rule 10; 
C. S. 1500.) . 
Rule 11, Variance. A variance between the 


evidence on the trial and the allegations in a 
pleading shall be disregarded as immaterial, un- 
less the court is satisfied that the adverse party 
has been misled to his prejudice thereby. (Rev., 
s. 1466; Code, s. 840, Rule 8; C. S. 1500.) 


Rule 12, No process quashed for want of form. 
No process or other proceeding begun before a 
justice of the peace, whether in a civil or a crimi- 
nal action, shall be quashed or set aside for the 
want of form, if the essential matters are set forth 
therein; and the court in which any such action 
shall be pending shall have power to amend any 
warrant, process, pleading or proceeding in such 
action, either in form or substance, for the fur- 
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therance of justice, on such terms as shall be 
deemed just, at any time either before or after 
judgment. 
3, 62, s. 22; 1794, c. 414; C. S. 1500.) 


Docket Incomplete.—In bastardy proceedings the justice 
of the peace before whom the trial is had should take the 
denial of the defendant under oath, before trying the case, 
so as to make up the issue, and should regularly note it 
on his docket and in his return; and if the docket is in- 
complete in this respect the Superior Court judge on ap- 
peal should allow the denial to be entered nunc pro tune. 
State v. Currie, 161 N. C. 275, 76 S. E. 694. 

In State v. Mills, 181 N. C. 530, 533, 106 S. E. 677, the court 
said: “A clear analysis of this section (which was sec. 
1-577 of the Code) is made by Justice Ashe in State v. 
Vaughan, 91 N. C. 532, showing that the exercise of the 
power is discretionary, and that the power itself, by grad- 
ual amendment of the statute, is very broad and finally 
‘was extended to matters of substance, whereas formerly it 
related only to matters of form and was confined to civil 
actions.” 

Applicable to Final Judgments Only.—Our statutes re- 
quiring a motion for a rehearing before a justice of the 
peace within ten days, etc., this section, rule 12, and § 
7-179, allowing fifteen days for appeal from the justice’s 
judgment, etc., apply to final judgments regularly entered, 
and not to judgments irregularly taken upon defective serv- 
ice, or void for lack of service of summons on the defend- 
ant, or other proper process to bring him before the court. 
Graves v. Reidsville Lodge, 182 N. C. 330, 109 S. E. 29. 

Amendments Liberally Allowed.—While amendments to 
process and pleading, under our procedure, in both civil and 
criminal causes, are liberally allowed by this and § 1-163, 
this does not imply that the court has power to change the 
nature of the offense intended to be charged so as to charge 
a different offense in substance from that at first intended. 
State v. Clegg, 214 N. C. 675, 200 S. E. 371. 


Rule 13, Pleadings amended. The pleadings 
may be amended at any time before the trial, or 
during the trial, or upon appeal, when by such 
amendment substantial justice will be promoted. 
If the amendment be made after the joining of 
the issue, and it appears to the satisfaction of the 
court, by oath, that an adjournment is necessary 
to the adverse party, in consequence of such 
amendment, an adjournment shall be granted. 
The court may also, in its discretion, require as 
a condition of an amendment the payment of 
costs to the adverse party. (Rev., s. 1468; Code, 
s. 840, Rule 9; C. S. 1500.) 


Power Not Reviewable. — The discretionary power to 
amend a complaint conferred upon a justice of the peace 
is not reviewable on appeal. State v. Taylor, 118 ie tex 
1262, 1264, 24 S. E. 526. 

Nature of Amendment Allowable——The superior court has 
the power to amend a justice warrant in a criminal action, in 
form or substance, but the amendment must not change the 
nature of the offence intended to be charged. State v. Vau- 
ghan, 91 N. C. 532; State v. Taylor, 118 N. C. 1262, 24S. E. 
526. 

Amendment of Indictment.—An indictment before a 
justice of the peace may be amended by the trial judge 
upon the trial in the Superior Court on appeal. State v. 
Holt, 195 N. C. 240, 141 S. EB. 585. : 

The omission of the name of the party in the complaint, 
against whom a criminal offense is charged, will not of it- 
self invalidate the indictment, when the warrant of arrest 
thereto attached and referred to contains his name and 
clearly indicates him as the person charged, the complaint 
and warrant being read together, and in this way they are 
sufficient in form to proceed to judgment upon conviction, 
State v. Poythress, 174 N. C. 809, 93 S. E. 919. 

Words Omitted.—Where a warrant was defective due to 
the omission of certain words, it was held to be within the 
discretion of the court to permit an amendment inserting 
the necessary words. Laney v. Mackey, 144 N. C. 630, 631, 
57S. EB. 386, 

Allegation of Value Omitted—Where, in an action of 
claim and delivery of personal property, the allegation as to 
the value was omitted in the summons, the Justice. of the 
Peace properly allowed a motion to amend by filling in the 
blank left for such allegation. Cox v. Grisham, 113 N. C. 279, 
18..S.. E:) 212. . 

Equitable Proceedings.—On the trial of an appeal from a 
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justice of the peace, of an action that sought to recover for 
a breach of contract, and also to enforce an equity, the 
trial judge properly allowed an amendment discarding the 
equitable proceeding. Starke v. Cotton, 115 N. C. 81, 20 
S. E. 184. 

Rule 14, Tender of judgment. The defendant 
may, on the return of process and before answer- 
ing, make an offer in writing to allow judgment 
to be taken against him for an amount, to be 
The plaintiff 
shall thereupon, and before any other proceeding 
be had in the action, determine whether he will 
accept or reject such offer. If he accept the offer, 
and give notice thereof in writing, the justice 
shall file the offer and the acceptance thereof, and 
render judgment accordingly. If notice of ac- 
ceptance be not given, and if the plaintiff fail to 
obtain judgment for a greater amount, exclusive 
of costs, than has been specified in the offer, he 
shall not recover costs, but shall pay to the de- 
fendant his costs accruing subsequent to the 
offer. (Rev., s. 1471; Code, s. 840, Rule 16; C. S. 
1500.) 

In General.—The tender, made under the provision of 
this section must be a proposition (made before any defence 
is set up) to pay a specified sum in discharge of the plain- 


tiff’s claim, and not a sum in excess of a counterclaim. Rand 
v. Harris, 83 N. C. 486. 

Money Paid into Court.—Money tendered and deposited 
into court by the defendant with costs accrued, “in full 
tender of all indebtedness of defendant to plaintiffs, if with- 
drawn by plaintiffs, pending the litigation, amounts to a sat- 
isfaction of their claim, and subjects the plaintiffs to all sub- 
sequently accruing costs.” Cline v. Rudisill, 126 N. C. 523, 
Slo Sh Dy Slo 


Rule 15, Continuance. Any justice before 
whom an action is brought may, on sufficient 
excuse therefor shown on the affidavit of either 
party or any person for him, continue such action 
from time to time for trial; but such continuance 
shall not exceed thirty days. (Rev., s. 1472; 
Code, s. 840, Rule 17; C. S. 1500.) 

When a justice of the peace continues a criminal action 
for malicious prosecution upon a request of the prosecut- 
ing witness, and more than thirty days has passed without 
a trial, in which the prosecutor has remained inactive, the 
criminal proceeding is terminated under rule 15 of this 
section. Winkler v. Lenoir, etc., Rock Lines, 195 N. C. 
673, 143 Ss) Ee 213. 

Rule 16, Chapter on civil procedure applicable. 
The chapter on civil procedure, respecting fornis 
of actions, parties to actions, the times of com- 
mencing actions, and the service of process, shall 
apply to justices’ courts. (Rev., s. 1473; Code, s. 
840, Rule 15; C. S. 1500.) 

Cross Reference.—See § 7-135 and notes. 

Appointment of Next Friend.—There being no statutory 
special method indicated by which a next friend may be 
appointed to represent an infant in an action properly 
brought in a Justice’s court, the appointment should be 
made by the Justice of thet Peace, using the same care 
and circumspection in investigating the fitness of the per- 
son to be appointed as is required, by the Clerk, in actions 


properly brought in the Superior Court. Houser v. Bonsal 
&: Cor, 149g Ne IG 51 5620S. 77a 


Rule 17, Attachment proceedings. The chapter 
on civil procedure is applicable to proceedings by 
attachment before justices of the peace, in all 
cases founded on contract wherein the sum de- 
manded does not exceed two hundred dollars, 
and where the title to real estate is not in con- 
troversy. (Rev., s. 1474; Code, s. 853; C. S. 1500.) 


Cross Reference.—As to attachments generally, see § 1-440 
et seq. 

Purpose.—The issuance of a warrant of attachment by a 
justice of the peace having jurisdiction of the action is only 
for the purpose of acquiring jurisdiction over a defendant 
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who is a nonresident of the state, and is only incidental 
to the relief sought in the original action, and the war- 
rant in garnishment may run beyond the limits of the 
county wherein the action was brought. Mohn y. Cressey, 
193 N. C. 568, 137 S. E. 718. 

Remedy for Wrongful Issue.—An attachment wrongfully 
issued from the Justice’s Court against a citizen of the 
State, transiently absent, is remedied by recordari. Merrill 
v. McHone, 126 N. C. 528, 529, 36 S. E. 35. 

Rule 18,.Claim and delivery and arrest and 
bail. The chapter on civil procedure is appli- 
cable, except as herein otherwise provided, to 
proceedings in justices’ courts concerning claim 
and delivery of personal property and arrest and 

5 5 ce . ” 
bail, substituting the words, “justice of the peace 
for “judge,” “clerk” or “clerk of the court,” and 
inserting the words “or constable” after “sheriff,” 
whenever they occur. (Rev., s. 1475; Code, ss. 

849, 889; 1876-7, c. 251; C. S. 1500.) 

Cross References.—As to arrest and bail, see 1-409 et seq. 
As to claim and delivery, see § 1-472 et seq. 

Rule 19, Actions for damages and for conver- 
sion. All actions in a court of a justice of the 
peace for the recovery of damages to real estate, 
or for the conversion of personal property, or 
any injury thereto, shall be commenced and pros- 
ecuted to judgment under the same rules of pro- 
cedure as provided in civil actions in a justice’s 


court, (Rev.,”s. 1476; Code, s. 888; 1876-7, c. 
251; C. 5.1500.) 
Damages Limited to Fifty Dollars. — A Justice of the 


Peace under this section has jurisdiction of an action for dam- 
ages, not exceeding fifty dollars, for injury to personal prop- 
erty, though such property be of greater value than fifty 
dollars. Malloy v. Fayetteville, 122 N. C. 480, 29 S. E. 880. 

An action for damages for converting a crop of greater 
value than fifty dollars is not founded on an implied contract, 
and hence is not within the cognizance of a justice’s court. 
Womble v. Leach, 83 N. C. 84. 

Rule 20, Action on former judgment. On the 
trial of an action founded on a former judgment, 
the judgment itself shall be evidence of the debt, 
subject to such payments as have been made. 
(Rev., s. 1477; Code, s. 844; C. S. 1500.) 


Rule 21, Rehearing of case. When a judgment 
has been rendered by a justice, in the absence of 
either party, and when such absence was caused 
by the sickness, excusable mistake or neglect of 
the party, such absent party, his agent or attor- 
ney, may, within ten days after the date of such 
judgment, apply for relief to the justice who 
awarded the same, by affidavit, setting forth 
the facts, which affidavit must be filed by the 
justice; whereupon the justice, if he deem the 
affidavit sufficient, shall open the case for recon- 
sideration; and to this end, he shall issue a sum- 
mons, directed to a constable, or other lawful 
officer, to cause the adverse party, together with 
the witnesses on both sides, to appear before him 
at a place and at a time, not exceeding twenty 
days, to be specified in the summons, when the 
complaint shall be reheard, and the same proceed- 
ings had as if the case had never been acted on. 
If execution has been issued on the judgment, 
the justice shall direct an order to the officer 
having such execution in his hands, commanding 
him to forbear all further proceedings thereon, 
and to return the same to the justice forthwith. 
(Rev., s. 1478; Code, s. 845; C. S. 1500.) 


In General.—A new trial cannot be allowed in a justice’s 
court, but the party dissatisfied with the judgment has his 
remedy only by appeal. But where the judgment is ren- 
dered in the absence of either party and such absence is oc- 
casioned by sickness or excusable neglect, relief may be had 
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by filing an affidavit before the justice, setting forth the 
grounds therefor, within ten days after judgment. Gam- 
bill v. Gambill, 89 N. C. 201. 

This and the other sections of the Code regulating pro- 
cedure before justices of the peace, which makes the gen- 
eral provisions of the chapter applicable, do not confer on a 
nonresident defendant the right to a rehearing, or, which 
is the same thing, a new trial, in the justice’s court after 
judgment, upon failure of personal service and a good de- 
fense shown; and the remedy is appeal, so that the action 
may be heard de novo in the superior court, where he will 
be permitted to interpose his defense. Thompson y. Lynch- 
burg Notion Co., 160 N. C. 519, 76 S. E. 470. 

Inexcusable Neglect.—Where the local agent of an_ in- 
corporated company appeared on the return day of a sum- 
mons, before a justice of the peace, and procured a con- 
tinuance for ten days, within which time it had an oppor- 
tunity to employ counsel to represent it, but it neglected to 
do so until the day of the trial, when, because of delay in 
the mail, the counsel was not able to appear until after the 
trial, it was held to be inexcusable neglect. Finlayson v. 
American Accident Co., 109 N. C. MOG ea. 8 Bs 730! 

Justices of the peace have power to rehear cases decided 
by them, .when mistake, Surprise or excusable neglect 
is shown, and the application is made in ten days after the 
date of the judgment. After the lapse of that time, they 
can not rehear their judgments for such cause. Navassa 
Guano Co. v. Bridgers, 93 N. C. 439. 

Statute of Limitations—Where a judgment was rendered 
by a Justice of the Peace and upon a rehearing granted by 
him a similar judgment was rendered, the Statute of Lim- 
itations began to run from the date of the latter, the first 
judgment having been vacated. Salmon v. McLean, 116 N. 
C200 ate Sep 175) 


Art. 20. Jury Trial. 


§ 7-150. Parties entitled to a jury trial— When 
an issue of fact shall be joined before a justice, 
on demand of either party thereto, he shall cause 
a jury of six men to be summoned, who shall try 
thersame (Const.-Art.\4°s5.37:C,. S$ 1501.) 


Cross Reference.—As to jury trial in justice of peace 
court in criminal actions, see §§ 15-156 to 15-158. 
§ 7-151. Jury trial waived.—A trial by jury 


must be demanded at the time of joining the 
issue of fact, and if neither party demand at such 
time a jury, they shall be deemed to have waived 
a trial by jury. (Rev., s. 1431; Code, s. 857: C. S. 
1502.) 

The “Due Process” Clause.—The requirements of the Fed- 
eral Constitution that no person shall be deprived of his 
property without due process of law does not imply that all 
trials in the state courts affecting property must be by 
jury, but it is met if the trial be had according to the set- 
tled course of judicial proceedings. Caldwell v. Wilson, 
120 UN. C425, 28) So ess 4. 

Rights Preserved on Appeal. — When a legislative act 
creates a court of original jurisdiction for the trial of 
petty misdemeanors and prescribes an appeal to the su- 
perior court, the constitutional right of trial by jury is pre- 
served. State v. Shine, 149 N. C. 480, 62 S. E. 1080. 

Waiver.—If the defendant, after having been duly sum- 
moned, fails to appear and answer before a justice of the 
peace he thereby waives and loses the right to demand a 


trial by jury. Durham vy. Wilson, 104 N. C. 595, 598, 10 S. 
E. 683. 


_ § 7-152. Number constituting the jury.—Six 
jurors shall constitute a jury in a justice's court, 
but, by consent of both parties, a less number 


may constitute it. (Rev., s. 1440; Code, s. 866; 
C..5. 1503.) 


§ 7-153. Jury list furnished.—The clerk of the 
board of commissioners shall furnish, on demand, 
to each justice of the peace in the county, a list 
of the jurors for the township for which such 
justice is elected or appointed. (Rev., s. 1428; 
Code, s. 854; C. S. 1504.) 


§ 7-154. Names kept in jury box.—Each justice 
shall keep a jury box, having two divisions 
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marked respectively number one and number 
two, and having two locks, the key to be kept by 
the justice. He shall cause the names on his 
jury list to be written on small scrolls of paper 
of equal size, and to be placed in the jury box, in 
division marked number one, until drawn out for 
the trial of an issue as required by law. (Rev., 
SS. 1429, 1430; Code, ss. 855, 856; C..S.-1505.) 


Cross Reference.—See section 9-2 and notes thereto. 


§ 7-155. Fees deposited for jury trial—Before 
a party is entitled to a jury he shall deposit with 
the justice the sum of three dollars for jury fees, 
and the justice shall pay to all persons who at- 
tend, pursuant to the summons, as well to those 
who do not actually serve as to those who 
do serve, twenty-five cents each, to be in- 
cluded in the judgment as part of the costs, in 
case the party demanding the jury recover judg- 
ment, but not otherwise. The justice shall re- 
fund to the party the fees of all jurors who do 
not sattend. (Rev. s) 1432:"Codemssmsc9: CS. 
1506.) 


§ 7-156. Jury drawn and trial postponed. — 
When a trial by jury is demanded, the justice 
shall immediately, in the presence of the parties, 
proceed to draw the names of twelve jurors from 
division marked number one of the jury box; and 
the trial of the cause shall thereupon be post- 
poned to a time and place to be fixed by the jus- 
tices (Revises. 14335) Codemsmsos (Gr S.91507) 


Constitutional Provisions.—The method by which jurors 
are to be selected and summoned is not provided for in the 


constitution, and there is no limitation therein upon the 
power of the General Assembly to regulate it. State v. 
Brittain, 143° Nv =G. (6684 157" Sz Be 352. 


§ 7-157. Summoning the jury.—A list of the 
jurors so drawn shall be immediately delivered 
by the justice to any constable, or other lawful 
officer, with an order indorsed thereon, directing 
him to summon the persons named in the list to 
appear as jurors at the time and place fixed for 
the trial; and it is the duty of the officer to pro- 
ceed forthwith to summon such jurors, or so 
many of them as can be found, according to the 
order; and he shall make return thereof at the 
time and place appointed, stating in his return 
the names of the jurors summoned by him. For 
performing the aforementioned duties, he shall re- 
ceive the fee allowed by law for summoning jurors. 
The preceding sentence shall not apply to the 
counties of Beaufort, Brunswick, Cabarrus, Edge- 
combe, Forsyth, Gaston, Gates, Guilford, Halifax, 
Martin, McDowell, Orange, Pasquotank, Rowan, 
Transylvania, and Wake. (Rev., s. 1434; Code, s. 
859; 1935, c. 309; C. S. 1508.) 


§ 7-158. Selection of jury.—At the time and 
place appointed, and on return of the order, if the 
trial be not further adjourned, and if adjourned, 
then at the time and place to which the trial shall 
be adjourned, the justice shall proceed, in the 
presence of the parties, to draw from the jurors 
summoned the names of six persons to constitute 
the jury for the trial of the issue. (Rev., s. 1435; 
Code, s. 860; C. S. 1509.) 


§ 7-159. Challenges.—Each party shall be en- 
titled to challenge, peremptorily, two of the per- 
sons drawn as jurors. (Rev., s. 1436; Code, s. 
S6155 C5; iGh0.) 
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§ 7-160. Names returned to the jury box.—The 
scrolls containing the names of jurors not sum- 
moned, if any, and of those summoned but not 
drawn, and of those drawn but challenged and 
set aside, must be returned by the justice to his 
jury box, in division marked number one: Pro- 
vided, that the scrolls containing the names of 
such as are not legally liable or legally qualified 
to serve as jurors shall be destroyed. (Rev., s. 
1437; Code, s.. 8623: Ca Soistt) 


§ 7-161. Names of jurors serving.—The scrolls 
containing the names of the jurors who serve on 
the trial of an issue must be placed in the jury 
box in division marked number two, until all the 
scrolls in division marked number one have been 
drawn out. As often as that may happen, the 
whole number of scrolls shall be returned to 
division marked number one, to be drawn out as 


in the first instance. (Rev., s. 1441; Code, s. 868; 
Crsams ion 
§ 7-162. Tales jurors summoned.—If a com- 


petent and indifferent jury is not obtained from 
the twelve jurors drawn, as before specified, the 
justice may direct others to be summoned from 
the bystanders, sufficient to complete the jury. 
(Rev., s. 1438; Code, s. 863; C. S. 1513.) 


§ 7-163. No juror to serve out of township.—No 
person is compelled to serve as a juror in a justice’s 
court out of his own township, except as a tales- 
man. (Rev., s. 1439; Code, s. 867; C. S. 1514.) 


§ 7-164. Additional deposit for jury fees on ad- 
journment. — No adjournment shall be granted 
after the return of the jury, unless the party ask- 
ing the same shall, in addition to the other con- 
ditions imposed on him by law or by the justice, 
deposit with the justice, to be immediately paid 
to the jurors attending, the sum of twenty-five 
cents each, such amount to be in no case included 
in the judgment as part of the costs. On such ad- 
journment, the jurors shall attend at the time and 
place appointed, without further summons or no- 
tice; and the fees for the jury, deposited with the 
justice in the beginning, shall remain in his hands 
until the jury are impaneled on the trial, and shall 
be then immediately paid to the jurors or to the 


party entitled thereto. (Rev., s. 1442; Code, s. 
870; C. S. 1515.) 

§ 7-165. Jury sworn and impaneled; verdict; 
judgment.—The jury shall be sworn and im- 


paneled by the justice, who shall record their ver- 
dict in his docket and enter a judgment in the 
case according to such verdict. (Rev., s. 1443; 
Code, 6:-864;-GuSP1516,) 


Art. 21. Judgment and Execution. 


§ 7-166. Justice’s judgment docketed; lien and 
execution.—A justice of the peace, on the de- 
mand of a party in whose favor he has rendered 
a judgment, shall give a transcript thereof which 
may be filed and docketed in the office of the 
superior court clerk of the county where the 
judgment was rendered. And in such case he 
shall also deliver to the party against whom such 
judgment was rendered, or his attorney, a tran- 
script of any stay of execution issued, or which 
may thereafter be issued, by him on such judg- 
ment, which may be in like manner filed and 
docketed in the office of the clerk of such court. 
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The time of the receipt of the transcript by the 
clerk shall be noted thereon and entered on the 
docket; and from that time the judgment shall 
be a judgment of the superior court in all respects 
for the purposes of lien and execution. The 
execution thereon shall be issued by the clerk 
of the superior court to the sheriff of the 
county, and shall have the same effect, and be 
executed in the same manner, as other executions 
of the superior court; but in case a stay of execu- 
tion upon such judgment shall be granted, as 
provided by law, execution shali not be issued 
thereon by the clerk of the superior court until 
the expiration of such stay. A certified transcript 
of such judgment may be filed and docketed in 
the superior court clerk’s office of any other 
county, and with like effect, in every respect, as 
in the county where the judgment was rendered, 
except that it shall be a lien only from the time 
of filing and docketing such transcript. (Rev., s. 
1279s Godersesoos Gr Si 57») 


Cross Reference.—As to removing judgment of justice of 
peace to another county for execution, see § 7-169. 

Generally.—A judgment in a justice’s court does not 
create a lien upon the property of the defendant. To have 
this effect a transcript of the judgment must be filed and 
docketed in the office of the superior court clerk of the 
county wherein the judgment is rendered. Jedbetter v. 
Osborne, 66 N. C. 379, 380. 

Judgment Conclusive-——Where a judgment was _ obtained 
before a justice of the peace and docketed in the office of 
the superior court clerk, the court has no power upon mo- 
tion to set aside said judgment and enter the cause upon 
the civil issue docket. Ledbetter v. Osborne, 66 N. C. 379. 

Amendments of the judgment before the magistrate, or of 
the transcript, can be made only before the tribunal which 
gave it; no court has original power to amend the records 
of another court. McAden y. Banister, 63 N. C. 479. 

Presumed Regular.—Though the signature of the justice of 
the peace is not attached to the judgment, it is presumed 
from the term of the certificate of authentication that it 
was entered up regularly and in proper form. Surratt v. 
@rawford, 8&7 NN. Co 372; 374: 

Pricrities.—_If a number of justice’s judgments be docketed 
in the superior court, they will, under this section, be a 
lien upon the land of the defendant from the time when 
they were docketed, and will have a priority over a judg- 
ment obtained in court by another person against the same 
defendant at a subsequent time, and though an execution 
be issued on the latter and the sheriff levies it on the 
land and advertises it for sale, yet, if before the sale exe- 
cutions are issued on a part of the justice’s docketed judg- 
ments, and are placed in the hands of the sheriff, the pro- 
ceeds of the sale of the land must be first applied to the 
payment of all the justice’s judgments. Perry vy. Morris, 
G50EN, .C.. 22ts 

Same—Fractional Parts of a Day.—The law takes notice 
of the fractional part of a day when there is a conflict be- 
tween creditors arising as to the application of money re- 
ceived on justice’s judgment filed and docketed on the same 
day. Bates v. Hinsdale, 65 N. C. 423. 

Where Docketed.—A judgment given by a magistrate in 
one county cannot be docketed in another, unless previously 
docketed in the former county; and what is allowed to be 
docketed in the latter county is the transcript of judgment 
as docketed in the former. McAden v. Banister, 63 N. C. 


479. 
Docketing in different counties, see section 7-169, 
Same—Its Nature in Superior Court.—If the judgment 


has been docketed in the superior court and subsequently 
vacated by the justice of the peace, the defendant may, 
upon motion, have the judgment therein set aside; such 
docketing, however, only operates as a judgment of the 
superior court for the purposes of lien. Whitehurst v. 
Merchants, etc., Co., 109 N. C. 342, 13 S. E. 937. 

A judgment of a justice of the peace, duly docketed in 
the superior court, becomes a judgment of the superior 
court, and may be enforced by execution at any time within 
ten years from the date of such docketing, MclIlhenny v. 
Wilmington, Sav., etc., Co., 108 N. C. 311, 12 S, E, 100; Es- 
sex Inv. Co. v. Pickelsimer, 210 N. C. 541, 187 S, E. 813. See 
also section 1-234 and notes thereto. : 

The judgment as actually docketed is the only authority 
for the execution named; the form of the docketed judg- 
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ment depends upon that of the transcript 
McAden v. Banister, 63 N. C. 479. 


actually sent. 

§ 7-167. Effect of judgment on appeal.—In cases 
of appeal to the superior court from a justice’s 
judgment docketed in such court, when judgment 
is rendered in the superior court on such appeal, 
the lien acquired by the docketing of such justice’s 
judgment shall merge into the judgment of the 
superior court, and continue as a lien from the 
date of the docketing of such justice's judgment, 
and be superior to any other judgment docketed 
subsequent to the date of the justice’s judgment, 
except prior attachment liens and judgment on 
the same. The clerk of the superior court shall 
carry forward and tax into the judgment of the 
superior court all costs incurred in the justice’s 
court, including transcript and docketing, as well 
as all costs incurred in the superior court, and 
shall issue execution only on the judgment ren- 
dered in the superior court, and not upon the 
justice’s judgment. When the judgment of the 
superior court is satisfied, it shall be a satisfaction 
of the justice’s judgment, and the clerk shall note 
such satisfaction on the record of the justice’s 
judgment. (Rev., s. 1479; 1903, c. 179; C. S. 1518.) 

Effect of Appeal—An appeal from a judgment of the 
justice of the peace does not deprive the plaintiff of the 
right to have the judgment docketed, nor does it take away 
the lien of the judgment. Durham y. Anders, 128 N. C. 
207, 38 S. E. 832. 

§ 7-168. Entries made by clerk when judgment 
is rendered.—Whenever a transcript of a judg- 
ment taken before a justice of the peace is 
docketed on the judgment docket of the superior 
court and the same is afterwards reversed, modi- 
fied, or affirmed in the superior court on appeal 
by a final judgment, the clerk of said court shail 
within ten days thereafter enter on the judgment 
docket where the said transcript was first 
docketed, the word “reversed,” “modified,” or 
“affirmed,” as the case may be, and further refer 
to the book and page where can be found the 
judgment reversing, modifying, or affirming the 
former judgment. Any clerk failing to perform 
such duties as are required of him in this section 
shall pay to any person all such damages as he 
may have sustained by such failure. (Rev., s. 
T479-: F007 ce 8802107 4.1519.) 


§ 7-169. Justice’s judgment removed to another 
county.—Any person who may desire to have a 
justice’; judgment in his favor removed to an- 
other county to be enforced against the goods 
and chattels of the defendant must obtain from 
the justice who rendered the judgment a tran- 
script thereof, under his hand; and must further 
procure a certificate from the clerk of the su- 
perior court of the county where the judgment 
was rendered, under the seal of his court, that the 
justice who gave the judgment was, at the rendi- 
tion thereof, a justice of the county. On such 
transcript of the judgment, thus certified, any 
justice in any other county may award execution 


for the sum therein expressed. (Rev., s. 1480; 
Code, s. 846; C. S: 1520.) 
Cross Reference.—As to execution issuing on judgment 


rendered in a justice of the peace court when docketed in 
the office of the clerk of the superior court, see § 7-166. 

Docketing in Different Counties.—The fact that a judg- 
ment docketed in one county is afterwards docketed in an- 
other, does not deprive it of the lien it had on the defend- 
ant’s land in the first county. Perry v. Morris, 65 N. C. 
7A Ie 
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Docketing in the county where the judgment was ren- 
dered is necessary before the same can be docketed in an- 
other county. McAden vy. Banister, 63 N. C. 479. 

Same—The Transcript Docketed.—The transcript is what 
is allowed, by this section, to be docketed in the county 
other than that where the judgment was rendered. McAden 
v. Banister, 63 N. C. 479. 


§ 7-170. Issue and return of execution.—Execu- 
tion may be issued on a judgment, rendered in a 
justice’s court, at any time within one year after 
the rendition thereof, and shall be returnable 
sixty days from the date of the same. (Rev., s. 
1481; Code, s. 840, Rule 14; C. S. 1521.) 


Failure to Docket.—The lost vitality of a judgment not 
docketed within one year from its rendition cannot be re- 
stored by placing it on the docket of the superior court. 
Cowen v. Withrow, 114 N. C. 558, 19 S. E. 645; Woodard v. 
Paxton, 101 N. C. 26, 28, 7 S. FE. 469, nor will such docketing 
in the superior court arrest the running of the statute of 
limitation. Daniel v. Laughlin, 87 N. C. 433, 434. 

Same—Rights of Purchaser.—A purchaser under an execu- 
tion on a judgment of a justice of the peace docketed after 
the lapse of one year acquires no title although he be a 
stranger to the judgment and without notice. Cowen v. 
Withrow, 114 N. C. 558, 19 S. E. 645. 

Execution may be issued by the justice of the peace unless 
the cause has been removed to the superior court. Bailey v. 
Hester, 101 N. C. 538, 8 S. E. 164, and he may likewise re- 
call the execution where it is improvidently issued. Id. 

Application of Proceeds.—A justice of the peace has no 
jurisdiction to direct the application by a sheriff, of the pro- 


ceeds of an execution issued by another justice of the 
peace upon the ground that the latter was null and void. 
Cary v. Allegood, 121 N. © 547 28° S: Ba Gk 


§ 7-171. Levy and lien of execution.—Executions 
issued by a justice, which must be directed to any 
constable or other lawful officer of the county, 
shall be a lien on the goods and chattels of the 
defendant named therein, from the levy thereof 
only, but shall not be levied on or enforced in any 
manner against real estate; but when a justice's 
judgment shall be made a judgment of the su- 
perior court, as is elsewhere provided, the exe- 
cution shall be capable of being levied and col- 
lected out of any property of the defendant in 
execution, and it shall be a lien on the real estate 
of said defendant from the time when it becomes 
a judgment of the superior court. (Rev., s. 1482; 
Code, s. 841; 1868-9) c:-159,"s, 53)C. S. 1522.) 


To Whom Directed. — Execution from a justice’s court 
must be directed to ‘“‘any constable or other lawful officer 
of the county,” and if it comes into the hands of the sheriff, 
he must obey it. McGloughan y. Mitchell, 126 N. C. 681, 
36S. E. 164. But a constable cannot serve process addressed 
to the sheriff, nor can a sheriff serve process addressed to 
a constable. Id. 

Same—Appraisers.—A constable to whom an_ execution 
from the court of a justice of the peace has been delivered 
may summon appraisers and administer to them the pre- 
scribed oaths. McAuley v. Morris, 101 N. C. 369, 7 S. E. 883. 

Personal Property.—It is not necessary, under this sec- 
tion, that the judgment be docketed in the superior court, 
to entitle the judgment creditor to an execution against per- 
sonal property. McAuley v. Morris, 101 N. C. 369, 373, 7 
SonE., (883: 

Real Property-—A judgment of a justice of the peace, 
when duly docketed in the office of the superior court 
clerk, becomes a judgment of that court to all intents and 
purposes, and is a lien upon all of the real estate of the de- 


fendant in the county. Dysart v. Brandreth, 118 N. C. 
968; 25'S" TE.” 966. 
§ 7-172. Stay of execution. — In all actions 


founded on contract, whereon judgments are ren- 
dered in justices’ courts, stay of execution, if 
prayed for at the trial by the defendant or his at- 
torney, shall be granted by the justices in the 
following manner: For any sum not exceeding 
twenty-five dollars, one month; for any sum 
above twenty-five dollars and not: exceeding 
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fifty dollars, three months; for any sum above fifty 
dollars and not exceeding one hundred dollars, 
four months; for any sum above one hundred dol- 
lars, six months. But no stay of execution shall 
be allowed in any action wherein judgment is 
rendered on a former judgment taken before a 
justice of the peace. (Rev., s. 1483; Code, s. 842; 
1868-9, c. 272; C. S. 1523.) 


§ 7-173. Security on stay of execution—The 
party praying for a stay of execution shall, within 
ten days after the trial, give sufficient security, 
approved by the justice, for payment of the judg- 
ment, with interest thereon till paid, and cost; 
and the acknowledgment of the surety, entered 
by the justice in his docket and signed by the 
surety, shall be sufficient to bind such surety. If the 
judgment be not discharged at the time to which 
execution has been stayed, the justice who awarded 
the judgment shall issue execution against the 
principal, or surety, or both. (Rev., s. 1484; Code, 
S; 843 4C soreaseey) 

Generally. — An undertaking that the appellant shall 
pay all costs that may be awarded against him on an appeal 
from a justice’s court, and that if the judgment or any part 
thereof be affirmed, or the appeal dismissed, the appellant 
shall pay the amount directed to be paid by the judgment, 
is in compliance with the statute, and does not restrict the 
obligation to pay the judgment (if affirmed) as rendered in 
the justice’s court, but the signers are bound to pay such 
as may be rendered in the superior court against the ap- 
pellant. It is not necessary, to bind the appellant party 
to a suit, that he should sign the undertaking. Walker v. 
Williams, 88 N. C. 7. 

Judgment Remains Unimpaired.—Although .the execution 
on the judgment may be stayed on giving it undertaking 
as herein provided for, the force and effect of the judg- 


ment remains unchanged. Dunham y. Andres, 128 N. C. 
207, 38S. 1. 832s 


§ 7-174. Stay of execution on appeal—In all 
cases of appeal from justices’ courts, if the ap- 
pellant desires a stay of execution of the judg- 
ment, he may, at any time, apply to the clerk of 
the appellate court for leave to give the under- 
taking as provided in a subsequent section; and 
the clerk, upon the undertaking being given, shall 
make an order that all proceedings on the judg- 
ment be stayed. Instead of before the clerk of 
the appellate court, the appellant may give the un- 
dertaking before the justice who tried the cause, 
who shall indorse his approval thereon. (Rev., 
ss. 1485, 1486; Code, ss. 882, 883; 1869-70, c. 187; 
CoS, 28255) 

Mortgage as Substitute for Undertaking.—There is no 
statutory provision that allows a mortgage of real or per- 
sonal property to be given in lieu of the undertaking on ap- 
peal from a justice’s judgment, required by this section. 
Comron v. Standland, 103 N. C. 207, 9 S. E. 317. Yet, if 
the defendant give and the plaintiff accept such mortgage, 
it is valid and can be enforced. The stay of the execution 
is a valuable and sufficient consideration to support the 
mortgage. Id. 

Judgment Remains Unimpaired.—See note of Dunham v. 
Anders, 128 N. C. 207, 38 S. E. 832, section 7-173. 

Action on Bond.—In an action on a bond given to stay 
execution on an appeal from a justice’s judgment, it is not 
necessary to allege that the plaintiff has sustained damage 
on account of the appeal. McMinn v. Patton, 92 N. C. 
371. : 


§ 7-175. Nature of undertaking—The under- 
taking shall be in writing, executed by one or 
more sufficient sureties, to be approved by the 
justice or clerk making the order, to, the effect 
that if judgment be rendered against the appel- 
lant, the sureties will pay the amount together 
with all costs awarded against the appellant, and 
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when judgment shall be rendered against the ap- 
pellant, the appellate court shall give judgment 
against the said sureties. And in the event that 
said defendant shall prior to entry of the final 
judgment be adjudicated a bankrupt, then and in 
that event, the surety or sureties on said bond 
shall remain bound as if they were co-debtors 
with the defendant and the plaintiff may continue 
the prosecution of the action against said sure- 
ties, as if they were co-defendants in the cause. 
(Rev., s. 1487; Code, s. 884; 1879, c. 68; 1933, c. 
Ss shee ©... 1526.) 


Editor’s Note.—By Public Laws 1933, c. 251, was added 
the sentence, appearing at the end of this section, which 
provides for liability of sureties in case defendant is adjudi- 
cated a bankrupt. 

Substantial Compliance , Sufficient—A literal compliance 
with the provisions of this section is unnecessary—a_sub- 
stantial compliance is sufficient. McMinn v. Patton, 92 N. C. 
ve 

Surety’s Liability Attaches When Final Judgment Ren- 
dered against Principal—tThe liability of a surety. on a bond 
given in accordance with this section to stay execution of a 
judgment of the justice of the peace pending appeal, as 
provided by § 7-174, attaches when or if final judgment is 
rendered against the principal, and where the principal has 
been relieved of liability by a discharge in bankruptcy pend- 
ing the appeal, plaintiff’s claim being filed in the sched- 
ule in bankruptcy, no final judgment is rendered against the 
principal, and the surety may not be held liable on the stay 
bond. Note: this decision was given on the basis that chap- 
ter 251, Public Laws of 1933, amending this section, is pro- 
spective in effect and does not apply to bonds executed prior 
to its effect. Sutton v. Davis, 205 N. C. 464, 171 S. E. 738. 

Mortgage as substitute for undertaking, see note of Com- 
ron v. Standland, fo3 N. C. 207, 9 S. E. 317, section 7-174. 

Effect of Bankruptcy.—Where a judgment was rendered 
against the defendant before a justice of the peace, and an 
undertaking filed as provided for by this section, and pend- 
ing the appeal be obtained a discharge in bankruptcy, it was 
held, that the sureties were not liable. Laffoon v. Kerner, 
1380 IN, OC, (2815.50 'S.. B.. (654. 

The ILaffoon case, supra, was decided prior to the 1933 
amendment to this section and must be read in the light 
of the law as it existed prior to the amendment. For a 
discussion of the Laffoon case and the change effected by 
the 1933 amendment, see 11 N. C. Law Rev., 221. 


. § 7-176. Execution stayed upon order given.— 
A delivery of a certified copy of the order, here- 
inbefore mentioned, to the justice of the peace 
shall stay the issuing of an execution on the 
judgment; if it has been issued, the service of a 
certified copy of such order on the officer holding 
the execution shall stay further proceedings 
thereon. A certified copy of such order shall also 
be served on the respondent, or on his agent 
or attorney, within ten days after the making 
thereof. (Rev., s. 1488; Code, s. 885; C. S. 1527.) 


Art. 22. Appeal. 


§ 7-177. No new trial; either party may appeal. 
—A new trial is not allowed in a justice’s court 
in any case whatever; but either party dissatis- 
fied with the judgment in such court may appeal 
therefrom to the superior court, as hereinafter 


prescribed. (Rev., s. 1489; Code, s. 865; C. S. 
1528.) 
Cress References——As to appeal from court of justice of 


peace being first heard in recorder’s court, see § 7-243; in 
county civil court, see § 7-373; in special county court, see 
§ 7-427. As to rehearing when judgment rendered against 
party absent because of sickness, excusable mistake or neg- 
lect, see Rule 21 of § 7-149. 

New Trial Not Allowed.—When both parties to an ac- 
tion are present at the trial in a justice court, and the 
case is heard and judgment rendered, a new trial cannot 
be allowed. The party dissatisfied must appeal to the su- 
perior court. Froneburger v. Lee, 66 N. C. 333. 

Strict compliance with the requirements for perfecting 
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the appeal given by this section is required. Green v. Hob. 
good, 74 N. C. 234. 

Time for Taking.—See note of Hahn v. Guilford, 87 N, 
C. 172, section 7-179. 

Rehearing. — See note of Salmon yv. Mclean, 
209, 21 S. KE. 178, section 7-149, Rule 21. 

Bastardy Proceeding.—A bastardy proceeding, 
civil action, is subject to appeal by either party. 
Liles 1349 NiwG@, +735, 736; 742, 47S. B. 750. 

Cited in State v. Goff, 205 N. C. 545, 550, 172 S. E. 407. 


§ 7-178. Appeal does not stay execution.—No 
appeal shall prevent the issuing of an execution 
on a judgment, or work a stay thereof, except as 
provided for by giving an undertaking and ob- 
taining an order to stay execution. (Rev., s. 
1490; Code, s. 875; 1876-7, c. 251, s. 6; C. S. 1529.) 


An appeal from 4d justice of the peace does not vacate th« 
judgment nor does it suspend its operation. Dunham vy, 
Anders, 128 N. °C. 207, 2115 38S. Ey 832) 


LGN, aC, 


being a 
State v. 


§ 7-179. Manner of taking appeal—The appel- 
lant shall, within ten days after judgment, serve a 
notice of appeal, stating the grounds upon which 
the appeal is founded. If the judgment is ren- 
dered upon process not personally served, and 
the defendant did not appear and answer, he shall 
have fifteen days, after personal notice of the 
rendition of the judgment, to serve the notice of 
appeal herein providéd for. (Rev., s. 1491; Code, 
SAST He taro-Tee. S61 5. 7: Coot L808) 


This section contemplates and applies to causes of which 
the court has acquired jurisdiction, and does not affect a 
case which enables one to obtain relief from a judgment 
entered against him when the court for lack of service was 
without jurisdiction to make any orders in any way affect- 
ing the rights of person or property. Graves v. Reidsville 
Lodge, 182 N. C. 330, 332, 109 S. E. 29. 

Justice of Peace Included.—The principal both as to the 
right and procedure for a defendant against whom service 
of summons has not been made, or the same waived, to 
have the judgment set aside applies to the courts of justice 
of the peace as well as to those of more extensive juris- 
diction. Graves v. Reidsville Lodge, 182 N. C. 330, 109 S. 
B. 2. 

Duty of Justice.—A justice of the peace who takes a 
case under advisement and later renders judgment must 
notify the parties thereof to afford them opportunity to 
appeal in accordance with the provisions of the statute. 
Blacker v. Bullard, 196 N. C. 696, 146 S. E. 807. 

Time.—An appeal must be taken to the next term of the 
appellate court. Hahn y. Guilford, 87 N. C. 172. 

From the decision of a Justice of the Peace in a bastardy 
proceeding either the woman or the defendant may appeal 
to the Superior Court, but the appeal must be taken to the 
next term. The Superior Court has no right to dispense with 
this requirement. Helsabeck v. Grubbs, 171 N. C. 377, 88 
S. E. 473. The “next term’ means any term, civil or crim- 
inal, which begins after the expiration of the ten days al- 
lowed for serving the notice of appeal. State v. Fleming, 
204 N. C. 40, 42, 167 S. E. 483. 

The carbon copy of a letter from the secretary of the 
Industrial Commission to the attorney for the defendant is 
not notice of appeal as herein contemplated and cannot be 
construed as a compliance with this section and § 7-180. 
Higdon vy. Nantahala Power, etc., Co., 207 N: C. 39, 41, 
175° S.. E; 710. 

Service of Notice—Where judgment is given on process 
not personally served, but served by publication, and the 
defendant does not appear at the trial, the defendant is en- 
titled to take fifteen days notice of judgment in which 
to serve notice of his appeal. Thompson y. Lynchburg No- 
tion’ ‘Cois, 160 WN. -C2°519,°76 S, E: 470: 

Same—Discretion.—Although, where an appeal from a jus- 
tice of the peace is regularly docketed in due time in the 
superior court, and proper notice of the appeal has not 
been given, a judge may, in his discretion, permit notice 
of appeal to be given, yet he has no discretion to re- 
vive an appeal lost by delay and to permit the same to be 
docketed at a subsequent term to the one to which it should 
have been returned. Davenport v. Grisson, 113 N. C. 38, 39, 
18: S; Be 78. 

Same—Time of Service.—In an appeal from a justice 
of the peace to the superior court, notice must be served 
by an officer (unless service is accepted or the appeal 
is taken at the trial), and within ten days both upon the 
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justice who tried the case and upon the appellee, and upon 
failure to give such notice, unless the judge, in his dis- 
cretion, permits the notice to be given at the trial, the appeal 
should be dismissed. State v. Johnson, 109 N. C. 852, 13 S. 
FE. 843. 

Same—Excusable Neglect.—Where the judgment is ren- 
dered in the absence of either party and such absence is oc- 
casioned by sickness or excusable neglect, relief may be 
had by filing an affidavit before the justice, setting forth the 
grounds therefor, within ten days after judgment. Gambill v. 
Gambill, 89 N. C. 201. See also, Dunn v. Patrich, 156 N. 
Cr 248 Zoe 220: 

Actual Service.—Where the defendant is actually served 
with summons he is bound to take notice of the rendition 
of judgment. Spaugh v. Boner, 85 N. C. 208, 209. 

Service by Officer.—The notice of an appeal from a jus- 
tice of the peace, when the notice is not given on the trial, 
must be served by an officer. Clark v. Deloatch Mills Mfg. 
ConmmllOnIN Ce its 14 eS e o1e. 

Appeals under Workmen’s Compensation Act shall, in 
so far as is reasonable and consonant with the language of 
the act and legislative intent, conform to this section. Sum- 
merell v. Chilean Nitrate Sales Corp., 218 N. C. 451, 11 S. 
E. (2d) 304. 


§ 7-180. No written notice of appeal in open 
court.—Where any party prays an appeal from a 
judgment rendered in a justice’s court, and the 
adverse party is present in person or by attorney 
at the time of the prayer, the appellant shall not 
be compelled to give any written notice of appeal 
either to the justice or to the adverse party. 
(Rev:, s. 14923) Code.4s.7Si7eesou-70) © C11 1187; 
1876-7, c. 251, s. 8; C. S. 1531.) 


Party Present.—Where the party is present when the ap- 
peal is prayed for, no written notice is required. State v. 
Crouse, 86 N. C. 617, 620. 

Applicability of Estoppel. — Where the defendant upon 
judgment being rendered against him in a justice’s court 
appealed in open court, and afterwards told the justice not 
to send up the papers, who thereupon delayed in so doing, 
and thereafter the defendant changed his mind and filed with 
the clerk of the superior court a bond sufficient to cover the 
plaintiff's claim and costs: Held, that it was not error in 
the court below to refuse to dismiss the appeal. Suttle v. 
Green, 78 N. C. 76. 


§ 7-181. Justice’s return on appeal—The jus- 
tice shall, within ten days after the service of the 
notice of appeal on him, make a return to the ap- 
pellate court and file with the clerk thereof the 
papers, proceedings and judgment in the case, 
with the notice of appeal served on him. He may 
be compelled to make such return by attachment. 
But no justice shall be bound to make such re- 
turn until the fees, prescribed by law for his serv- 
ice, be paid him. The fee so paid shall be in- 
cluded in the costs, in case the judgment ap- 
pealed from is reversed. (Rev., s. 1493; Code, s. 
878; C. S. 1532.) 


Payment of Fees Necessary.—Officers of the court are not 
compelled to perform their duties until fees prescribed 
by law are paid or tendered them, but they must be de- 
manded by them before laches can be imputed to litigants. 
West v. Reynolds, 94 N. C. 333. 

Statement of Evidence Not Sent Up.—The requirement of 
this section that the justice file with the clerk, “the papers, 
proceedings and judgment in the case,’ does not include 
a statement of the evidence, unless there was an excep- 
tion by one of the parties. London vy. Headen, 76 N. C. 
72, 74. 

Liability of Justice.—The sending up an appeal to the su- 
perior court by the justice of the peace upon the payment 
of the cost is a judicial act, and no action for damages will 
lie against him for failing to send up the papers in apt time. 
Simonds v. Carson, 182 N. C. 82, 108 S. E. 353. 

Power of Justice Ends upon Transmission of Appeal.— 
After a justice of the peace has transmitted an appeal from 
his judgment and all the papers to the superior court, he 
has no power to grant a motion to set aside his judgment for 
want of jurisdiction. Forbes v. McGuire, 116 N. C. 449, 21 
SLD UL 

Remedy Where Justice Fails in His Duty.—A motion 
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in the superior court for a recordari or an attachment 
under this section is the remedy given an appellant for 
the failure of the justice to send up an appeal, and it is 
no legal excuse for the appellant to show that he had paid 
to the justice his fees and those of the clerk, and that 
the justice had failed to docket it as required by the stat- 
utes. The appellant would thus make the justice hig 
agent and for his neglect he would be responsible. Mac- 
Kenzie v. Davidson County Develop. Co., 151 N. C. 276. 
65S; E. 1003. 

Failure to Sign Return.—The failure of a justice of the 
peace to sign the return of notice of appeal does not viti- 
ate the proceedings in the superior court, where the ap- 
pellant had given notice of appeal and paid the justice’s 
fee, and the appellee made no motion for any purpose, 
but made a general appearance in the superior court at 
the trial in person and by attorney. Hawks v. Hall, 139 
Nee Co) 176; 650 GS aah ass 7. 


§ 7-182. Defective return amended.—If the re- 
turn be defective, the judge or clerk of the ap- 
pellate court may direct a further or amended re- 
turn as often as may be necessary, and may com- 
pel a compliance with the order by attachment. 
(Rev., s. 1494; Code, s: 879; ©. S) 1533.) 


Defective Return.—If the justice’s return is defective, 
the judge may direct a further or amended return. Hawks 
Vem Elall el 39 IN pCa 76, m lee Se me R57 


§ 7-183. Restitution ordered upon reversal of 
judgment.—If the judgment appealed from, or 
any part thereof, be paid or collected, and the 
judgment be afterwards reversed, the appellate 
court shall order the amount paid or collected to 
be restored, with interest from the time of such 
payment or collection. The order may be ob- 
tained on proof of the facts made at or after the 
hearing of the appeal, on a previous notice of six 
days. If the order be obtained before the judg- 
ment of reversal is entered, the amount may be 
included in the judgment. (Rev., s. 1495; Code, 
Ss. 886; CoS 1534.0 


Involuntary Payments.—This section only applies where 
there has been an involuntary payment of or on the judg- 
ment. Cowell v. Gregory, 130 N. C. 80, 40 S. E. 849. See 
the dissenting opinion, holding that payment of a collectible 
judgment rendered by a court of competent jurisdiction is 
involuntary. ‘ 


Art. 23. Forms. 


§ 7-184. Forms to be used in justice’s court.— 
The following forms, or substantially similar 
ones, shall be sufficient in all cases of proceedings 
in civil actions, provided for in this article: 


[No. 1] 
Summons 
North. Carolina... sane County,...... Township. 
against 
Gah ae a a : 
State of North Garolina, to any constable or other 


lawitl’ Oimcer, OL. ee ae County—Greeting: 


We command you to summon C, D. to appear 
before G. W. H., Esq., one of the justices of the 


Before. ....5.. sees 
Justice of the Peace. 


peace for the county of......, on the ....day of 
Sheree , 19...., at, his office (or elsewhere, as the 
justice may appoint the place of trial), in ...... 


Township, to answer A. B. in a civil action for 
the recovery of......,.dollars; and have you 
then and there this precept with the date and 
manner of its service. 
Herein fail not. Witness our said justice, this 
Sey dag: OF Pie y ee 889 oes 
Ge Wie htt Ae 
Justice of the Peace. 
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[No. 2] 
Summons on Allowing Application to Rehear 
(Title, etc., as in No.'1) 


Whereas, A. B., plaintiff above named (or C. 
D., defendant above named), has applied by affi- 
davit, which is filed, for a rehearing in the above- 
entitled action, wherein judgment was rendered 
against the said plaintiff (or defendant), in his 
absence, at the trial thereof, before the under- 
signed on the day of 1 Ones and 
such application having been allowed, and the 
cause opened for reconsideration; 

Now, therefore, we command you to summon 
the said plaintiff (or defendant) to appear before 
G. W. H., Esq., one of the justices of the peace 
for the: county Obwesaeeee ee monethiewsm. day of 
9 eka al tee nee oe , in said county, when 
and where the complaint will be reheard and the 
same proceedings be had as if the case had not 
been acted on; and have you then and there this 
precept with the date and manner of its service. 

Herein fail not. Witness our said justice, this 

perdays OF 


Justice of the Peace. 


[No. 3] 
Affidavit to Obtain Attachment 
(Title as in No. 1) 


A. B., plaintiff above named, being duly sworn, 
deposes and says: 


1. That the defendant C. D. is indebted to the 
plaintiff in the sum of dollars (state any 
cause of action founded on contract, specifying 
the amount of the claim and the grounds thereof). 

2. That the said defendant (State any fact or 
facts, so as to bring the case within one of the 
classes in which an attachment may issue. The 
facts must be stated positively and affirmatively, 
not merely upon information and belief, except 
where a fact is alleged with a particular intent. 
The intent in such case may be stated as on in- 
formation and belief. See No. 4.) 


GER TOE Aa NG aie eel Oe 


[No. 4] 


Another Form of Affidavit to Obtain Attach- 
ment 


(Title, etc., as in No. 1) 


A. B., plaintiff above named, being duly sworn, 
deposes and says: 

1. That the defendant C. D. is indebted to 
plaintiff in the sum of dollars for goods 
sold and delivered to said defendant by the plain- 
tiff on or about the .... day of 

2. That the said defendant has departed from 
this state, or keeps himself concealed therein, 
with intent, as defendant is informed and believes, 
to avoid the service of a summons (or with in- 
tent, etc., to defraud defendant’s creditors). 


(Swern to, etc., as in No. 3.) 
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[No. 5] 
Affidavit against a Foreign Corporation 
North Caroma. :.bu% County. 
AS eee Eepests te 
against 1d Oey aera 


The Highland Mining Co. 


A. B., the plaintiff above named, being duly 
sworn, deposes and says: 


1. That the defendant above named is indebted 


to the plaintiff in the sum of ...... dollars, for 
the use and occupation of certain premises, by 
permission of plaintiff, from the ...... day of 
ae eRe 5 19) cep eee eeday Of eases, 
LO ee 

2. That the defendant is a foreign corporation, 
created under the laws of the state of .......... 


3. That the cause of action above stated arose 
in this state. 


(Sworn to, etc., as in No. 3.) 


[No. 6] 
Undertaking upon Attachment 
(Title as in No. 1 or No. 5) 


Whereas, the plaintiff above named is about to 
apply for a warrant of attachment against the 
property of the above-named defendant: 


INow,utneretore. we.) Wi ob., Ole dances County, 
andevVen. Ore Migr Oren... County, undertake in 
(Hale Gebel Ge) Ge nase dollars (the sum must be at 


least two hundred dollars), that if the said war- 
rant be granted, and the defendant recover judg- 
ment in this action, or the attachment be set 
aside by order of the court, the plaintiff shall pay 
all costs that may be awarded to defendant in the 
same, and al! damages which he may sustain by 
reason of such attachment. 


THeEsd ethic: sere ave Ot amr, 210 oa: 
Ge. AWS" Manne 
Justice of the Peace. 


[No. 7] 
Warrant of Attachment 
(Title as in No. 1 or No. 5) 


State of North Carolina, 
other lawful officer of 
Greeting: 

It appearing by affidavit to the undersigned that 
a cause of action exists in favor of the plainuff 
against the defendant for the sum of ....dollars, 
and that the defendant is not a resident of this 
state (or otherwise, as the fact may be), and the 
plaintiff having given the undertaking as required 
by law: 

Now, therefore, you are commanded forthwith 
to attach and safely keep all the property of the 
said defendant C. D. in your county, or so much 
thereof as may be sufficient to satisfy the said 
plaintiff's demand, with costs and expenses; and 
have you this warrant before G. W. H., one of 
the justices of the peace for your county, at his 
office in said county, on the .... day of 
19.., with your proceedings hereon. 


to any constable or 
County— 


bie e © 61818 6 
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Witness our said justice, this ........ day of 
Aa ny Pay A ahs Food 

(Gi Wie EL coker 
Justice of the Peace. 
[No. 8] 

Officer’s Return to be Indorsed on Attachment 

Tl OV PAMe constable (or sheriff) ote ieee 


County, do hereby return that, by virtue of the 
within attachment, I have seized and taken into 
my possession the tangible personal property (or, 
have levied on the real estate, as the case may be) 
of the defendant within named, specified in the 
inventory hereto annexed. 


Mateda this aaeern avin tim tee oe LO eae 
Ox, Pea 
Constable (or Sheriff). 
; [No. 9] 
Inventory of Property Attached to Above Re- 
turn 


(Title as in No. 1 or No. 5) 


I do hereby certify that the following is a true 
and just inventory of all the property seized or 
levied on by me under a warrant of attachment, 
issued in the above-entitled action by G. W. H., 
Esq., with a statement of the books, vouchers, 
papers, rights and credits taken into my custody 
by virtue of said warrant. (Insert list of prop- 
erty by items.) I do further certify that the fol- 
lowing property mentioned in the above in- 
ventory is perishable, and that the expense 
of keeping the same until the termination of the 
suit would exceed one-fifth of its value; and I do 
hereby apply to this court for authority to sell 


the same. (Insert a list of perishable property.) 
Datedisthist.....-- ay Oo tweereer: » Ae 
1G ll 
Constable (or Sheriff.) 
[No. 10] 


Order Directing Sale of Perishable Property 
(Title as in No. 1 or No. 5) 


It appearing by the inventory returned by O. 
P. M., constable (or sheriff), under the warrant 
of attachment granted in this action, that the 
following property mentioned in said inventory is 
perishable, to wit: (Insert here the list of perish- 
able property.) 

It is therefore ordered that the said property 
be sold by the said officer at public auction, at 
such time and place as he shall deem advisable, 
and that the said officer give notice of such sale 
as the sale of personal property on execution. 

It is further ordered that the proceeds of such 
sale be retained by said officer, and disposed of in 
the same manner as the property itself, if the 
same had not been sold. 

Dated this .... day of 


Justice of the Peace. 


[No. 11] 


Notice of Levy on Property not Capable of Man- 
ual Delivery 


Take notice that by warrant of attachment is- 
sued in this action, a certified copy of which is 
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herewith served upon you, I have levied upon, 
and do hereby levy upon, your indebtedness, 
amounting to dollars or thereabouts, to 
the defendant above named. (Describe as par- 
ticularly as possible the shares, debts or property 
levied upon.) 
Plated sthis 4s roa 


CC 


Constable (or Sheriff.) 
The officer will indorse on the copy of the 
attachment served with the above notice the fol- 
lowing certificate: 
I do hereby certify that the within is a true copy 
of the warrant of attachment in my possession, 
issued in this action, and of the whole thereof. 


Datedthisteascue das, Of Get. dal Sie eee 
PM ee 
Constable (or Sheriff.) 
[No. 12] 


Order Directing Third Person (H. B.) to Ap- 
pear and be Examined 


(Title as in No. 1 or No. 5) 


It appearing to me by the certificate of O. P. M., 
constable (or sheriff) of said county, that the 
said officer, with a warrant of attachment against 
the property of C. D., the defendant in this action, 
has applied to H. B. for the purpose of levying 
upon a debt owing to the defendant by said H. B. 
(or upon property of said defendant held by said 
H. B., or otherwise), and that the said H. B. re- 
fuses to furnish said officer with a certificate 
designating the amount of the debt owing by said 
H. B. to the defendant, or the amount and de- 
scription of the property held by said H. B. for 
the benefit of the defendant: 

Now, therefore, 1 do order and require the said 
H. B. to attend befcre me at my office on the .. 
day of see sees , 19...., and be examined on oath 
concerning the same. 

Dated this .... day of 


Justice of the Peace. 


[No. 13] 


Attachment to Enforce Obedience to Above 
Order 


(Title as in No. 1 or No. 5) 
State of North Carolina, to any constable or 


other tlawiul’ omicer vot lis. 2 ae County — 
Greeting: 

Whereas, it appears that H. B. was duly served 

OnPthe seers day? Ofte; ice aoe 1905. eee 


Bre Cay Of | oer : 
19 ...., and be examined on oath concerning a 
certain debt owing to the defendant, named in 
the above action, by the said H. B. (or property 
held by the said H. B. for the benefit of the de- 
fendant, or otherwise, as the case may be); 

And whereas, the said H. B., in contempt of said 
order, has refused or neglected, and doth still re- 
fuse or neglect, to appear and be examined on 
oath, as in said order he is required to do: 

Now, therefore, we command you that you 
forthwith attach the said H. B., so as to have his 
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body before G. W. H., Esq., one of our justices 
of the peace for your county, on the ...... day 
Forde: eee 19) eey at his office, in Said county, 
then and there to answer, touching the contempt 
which he, as is alleged, hath committed against 
our authority; and further, to perform and abide 
by such order as our said justice shall make in this 
behalf. And have you then and there this writ, 
with a return, under your hand, of your proceed- 
ings thereon. 

Hereof fail not, at your peril. 

Witness, our said justice, this .... 
Oni tststsiars:e 


Justice of the Peace. 
Cress Reference.—As to power to punish for contempt, see 


§ 5-6, 
[No. 14] 
Undertaking on Discharge of Attachment 
(Title of the cause as in No. 1) 


Whereas, the property of the above-named C 
D. has been attached, and the defendant desires a 
discharge of said attachment on giving security 
according to law: 

Now, therefore, we, B. B., of County, 
Theidh pl BSS SMM cy Seine we County, undertake in the 
sum of dollars (the sum named must be at 
least double the amount claimed by plaintiff), 
that if the said attachment be discharged we will 
pay to the plaintiff, on demand, the amount of 
the judgment that may be recovered against the 
defendant in this action. 


Datedwthists day of scons 19. 
(Siened) B. 'B Bia. 2 ‘ 
DDE. Leases 
Signed and delivered in the presence of G. W. 
Pena sa Wathistpwmaiday: of 44.0 oot, 
CPR ERIY Reecs 


Justice of the Peace. 


Acknowledgment and Affidavit of Sureties 


Worth Garolitia,. 2a. a. County. 

Onethis) 2 aeeGave Olt), ene 19....., before me 
personally appeared the above named B. B. and 
D. D., known to me to be the persons described 
in and who executed the above undertaking, and 
severally acknowledged that they executed the 
same. 

And the said B. B. and D. D., being severally 
sworn, each for himself, says that he is a resident 
of the State of North Carolina and a _ house- 
holder (or freeholder) therein. 


Sworn and subscribed before me the day above 
written. 


Justice of the Peace. 


[No. 15] 


Order Vacating Attachment on Security being 
Given 


(Title as in No. 1 or No. 5) 


The defendant having appeared in this action 
and applied to discharge the attachment on giving 
-security, and the said defendant having delivered 
to the court an undertaking in due form of law, 
which has been duly approved by the court: 
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It is ordered that the attachment issued in this 
schonromstne V6 i's day of F.0l i. 19%. oc, be and 
the same is hereby vacated and discharged, and 
the defendant is released therefrom in all re- 
spects. It is further ordered that any and all pro- 
ceeds of sales and money collected by O. P. M., 
constable (or sheriff), and all property attached, 
now in said officer’s possession, be paid and de- 
livered to the said defendant or his agent. 


Dated, thismipeeedayvode, yo. 7.4 salle 
COW Pinte nce. 
Justice of the Peace. 
[No. 16] 
Form of Publication to be Made by Plaintiff in 
Attachment 


(Title as in No. 1) 


[Amount sued for] due by note for otherwise 
as the fact may be). Warrant of attachment re- 
turnable before G. W. H., Esq., a justice of the 
peace for County, North Carolina, at 
his office (or otherwise as the case may be), on 


CLiGuae PR Cave Oto s «0. , 19...., when and where 
the defendant is required to appear and answer 
the complaint. 
Datea pei Siam ay OL Co.'s ceo 1k tL Oe eeee 
Nth Prasat ee, , Plaintiff. 
[No. 17] 
Affidavit for Arrest on Debt Frauduiently Con- 
tracted 


(Title as in No. 1) 
A. B., plaintiff above named, being duly sworn, 
ie and says: 


1. That the defendant C. D. is indebted to the 


plaintiff in the sum of ........ dollars on an in- 
land bill of exchange, drawn on the .... day of 
EAE Es , 19..... by defendant on the First Na- 


tional Bank of Charlotte, North Carolina, pay- 
able at sight to the order of plaintiff, 
onl Hab Ott thet ts.ee day! ofa. es. : per Oe 

the defendant applied to the plaintiff to purchase 
a bill of goods amounting to dollars, 
which the plaintiff offered to sell to the defendant 
for cash; that the defendant, contriving to de- 
fraud the plaintiff, represented that he had money 
on deposit at said National Bank for more than 
the amount of the proposed purchase, and offered 
to give plaintiff a sight draft on said bank; that 
the plaintiff, relying upon the representations of 
the said defendant, and solely induced thereby, 
sold and delivered a bill of goods amounting to 
dollars to the defendant, who thereupon 
drew the sight order on said bank above referred 
td; that on. the. J0. day of........5 FeO. aeeatie 
plaintiff presented said draft at said bank for ac- 
ceptance, when the same was not accepted for 
want of any funds in said bank to the credit of 
the defendant; that notice of nonacceptance was 
given to the defendant, who has wholly refused 
to pay the draft or any part thereof; that the 
representations made as aforesaid by the defend- 
ant were, and each and every of them was, as de- 
ponent is informed and believes, untrue; and that 
the defendant, as deponent is informed and be- 
lieves, did not have, nor expect to have, any funds 
on deposit at said bank at the making of the 


eee ee eee 


ee 
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representations above mentioned, but said de- 
fendant was then and is now wholly insolvent. 


ae ee tee 
Sworn to and subscribed before me, this.... 
dayeOtece ne eeiers aoe 
oe We Hikes 
Justice of the Peace. 
[No. 18] 


Undertaking on Arrest 


(Title as in No. 1) 


Whereas, the plaintiff above named is about to 
apply (or has applied) for an order to arrest the 
defendant, C. D.; 


Now, “therefore, “we, Jy Ji, (of See. ae County, 
ain ek IES TIM Mey speech cco County, undertake, in the 
Aehiey 0% Bago ewer dollars (the sum must be at 


least one hundred dollars), that if the said de- 
fendant recover judgment in this action the plain- 
tiff will pay all costs that may be awarded to the 
said defendant and all damages which he may 
sustain by reason of his arrest in this action. 


iA) “ee 
HP (ee 
Signed in my presence, this: pea daveor n- 3.6 ; 
nL ALG = 
Ge Wiglererccs sla 
Justice of the Peace 
[No. 19] 


Order of Arrest 


(Title as in No. 1) 


North Carolina, County, Township. 
To any constable or other lawful officer of 
said county: 

For the causes stated in the annexed affidavit, 
you are required forthwith to arrest C. D., the 
defendant named above, and hold him to bail in 
the sum of dollars (the sum should be 
the amount of the plaintiff's claim), and to re- 
turn this order before the undersigned at his of- 
fice in said county, on the .... day of 
19....; of which return you will give notice to 
plaintiff or his attorney. 

DatedsthiSu.. + dav 


ane 0 000 ‘0 6 je 


eee eee 


Justice of the Peace. 
[No. 20] 
Undertaking of Bail on Arrest 


(Title as in No. 1) 


Whereas, the above named defendant, C. D., 
has been arrested in this action; 


Now) therefore, we, B. B., of .......% County, 
Ai DPR ete ss oases County, undertake, in the 
Stim “Ot. ose ees dollars (the sum should be the 


same as mentioned in the order of arrest), that if 
the defendant is discharged from arrest he shall 
at all times render himself amenable to the proc- 
ess of the court during the pendency of this ac- 
tion, and to such as may be issued to enforce 
judgment therein. 


Bee Bove 62 
1B DAE 
Signed in my presence, this daypotdeds: ats : 
TO os Gi Wiae Fist tate 


Justice of the Peace. 
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[No. 21] 
Notice of Exception to Bail 


(Title as in No. 1) 


To O. P. M., constable (or sheriff) of the county 
Take notice, that the plaintiff does not accept 
the bail offered by the defendant in this action 
(and if the undertaking is defective in form or 
otherwise, add also), and further he excepts to the 
form and sufficiency of the undertaking. 
Yours sete. 


Asai apart: , Jenner 
Cor UM AAWeON Seer , Attorney for Plaintiff.) 
Dated this BEGAY © Obl elses Pea RA oe 
[No. 22] 


Notice of Justification of Bail 


(Title as in No. 1) 
To A. B., Plaintiff (or M: W. N.} attorney ‘for 
plaintiff) : 
Take notice, that the bail in this action will jus- 
tify before G. W. H., Esq., a justice of the peace 
for said county, at the office of said justice, in said 


COUNLYAROtet Ne sateen cuyanOrt mere rele Feil Ol etercteacte 
Datediethisaer ere GER; Ch Has woe ee Ove 
Ca De rats 
(Or Meee VV ie Niece , Attorney for 
C. D.), Defendant. 
[No. 23] 
Notice of Other Bail 
(Title as in No. 1) 
Take motice thata Ra, of cae. 2 County (phy- 
SiCian and €YO-y te Ola weet County (farmer), 


are proposed as bail, in addition to (or in place 
of) B: Band D. D., the, bail-already “put in; and 
that they will justify (conclude as in last form). 
Datewetc. 

[No. 24] 


Justification of Bail 


(Title as in No. 1) 

On this dayeOre te. we 19m coe betore 
G. W. H., Esq., a justice of the peace for said 
county, personally appeared B. B. and D. D. (or 
R. S. and Y. Y., as the case may be), the bail 
given by the defendant C. D. in this action, for 
the purpose of justifying pursuant to notice; and 
the said B. B., being duly sworn, says: 

1. That he is a resident and householder (or 
freeholder) in this state; 

2. That he is worth the sum of ...... dollars 
(the amount specified in the order of arrest), ex- 
clusive of property exempt from execution. 

And the said D. D., being duly sworn, says: 

(As with the other bail.) 

(And so on with each bail offered.) 

(Signatures of bail.) 

Examination taken and sworn to before me, 
day of 


eee ene 


eee eee 


Justice of the Peace. 
[No. 25] 
Allowance of Bail 


(Title as in No. 1) 
The bail of the defendant, C. D., within men- 
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tioned, having appeared before me and justified, 
I do find the said bail sufficient, and allow the 
same. 


Dated this ...... day, Olu « &. weatde spl Qeass 
G, Wa Ey eaeeet 
Justice of the Peace. 
[No. 26] 
Subpoena to Testify 
StarouOre Orth Carolina see County. 
PROBS AAT Ses cess , greeting: (the justice may 


insert any number of necessary names.) 

You (and each of you) are commanded to ap- 
pear personally before G. W. H., Esq., a justice 
of the peace for said county, at his office in said 
county, on the dave Ottmann. . Fy thee eer F 
to give evidence in a certain civil action now pend- 
ing before said justice, and then and there to be 
tried, between A. B., plaintiff, and C. D., defend- 
ant, on the part of the defendant (or plaintiff).* 
Herein fail not, under the penalty prescribed by 


law. Witness our said justice, this ........ day 
Oty s orien bel 0 ke teens 
GW HELA tt 
Justice of the Peace 
[No. 27] 


N. B.—The justice may, instead of a formal 
subpcena, indorse on the summons or other proc- 
ess an order for witnesses, substantially as fol- 
lows: 

The officer to whom the within process is di- 
rected will summon the following persons as wit- 
NesseSmtore they plaintiths veneer ; and the 
following as witnesses for the defendant: 
and will notify all such witnesses to appear and 
testify at the time and place within named for the 
return of this process. 


Datedethiseen cast days Olmert yp ae 
LO Se Mol Nee, gee 
Justice of the Peace. 
[No. 28] 


Subpoena Duces Tecum 


If any witness has a paper or document which 
a party desires as evidence at the trial, the justice 
will pursue the form No. 26 as far down as the 
asterisk (*) and then add the following clause: 

And you, §S. T., are also commanded to bring 
with you and there produce as evidence a certain 
bond (describe particularly) which is now in your 
possession or under your control, together with 
all papers, documents, writings or instruments 
in your custody, or under your control. (Con- 
clude as in form No, 26.) 


[No. 29] 
Form of Oath of Witness 


You swear that the evidence you will give as to 
the matters in difference between A. B., plaintiff, 
and C. D., defendant, shall be the truth, the whole 
truth, and nothing but the truth. So help you, 
God. 

[No. 30] 


Proceedings against Defaulting Witness 
When a witness, under subpoena, fails to at- 


tend, the justice will note the fact in his docket 
by some such entry as the following: 
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R. P., a witness summoned on behalf of the 
plaintiff, called and failed. 

If the party who suffers by default of the wit- 
ness wishes to move for the penalty against him, 
he will serve substantially the following notice on 
the witness: 

(Title as in No. 1) 


Atos (ee. 1E7.° 

Take notice, that on the ake Ole om. epeeor 
LOPS ees , the plaintiff in the above action will 
move G. W. H., Esq., the justice before whom 
the trial of said action Wee JAENGG Weyl Welesy © corre 
day ofatns oars 19 .., for judgment against 
you! for the: stimmoreeemn. sans dollars, forfeited by 


reason of your failure to appear and give evidence 
on said trial as you were summoned to do. 
Dated this dayeLOlme: aaa: <- A NOt ae to,8 
OU ON: Sa a Plamttir, 
The justice will enter the proceedings on the 
foregoing notice on his docket as follows: 


AT. aes Bae: Justice’s Court. 
against Motion for penalty against 
CAM ie ae ok R. P., defaulting witness. 
occa Gay Gils, so. canyon oe or a DOVe 


named, appears, and according to a notice filed 
and duly served on R. P., moved for the penalty 
OPTRA. a. dollars forfeited by the said R. P. 
by reason of his failure to attend and give evi- 
dence on the trial of a cause, wherein A. B. 
was plaintiff and C. D. was defendant, tried be- 
fore me at my office on the .... day of 
8) as , as appears by entry duly made on my 
docket; when and where the said R. P., a witness 
summoned on the part of the plaintiff in that ac- 
tion, was called and did fail. 

R. P. appears and assigns for excuse “high 
water,” and offers his own affidavit, which is filed. 
He also offers as a witness in his behalf S. S., 
who, being duly sworn, testifies that (state what 
S. S. says about the condition of the water at the 


time). R. P., having no other evidence, closed 
the case on his part. Whereupon A. B. offered 
M. Y. as a witness, who, being sworn, testifies 


(state what witness says). 

Neither party having any other evidence, and 
after hearing all the proofs and allegations sub- 
mitted for and against the motion, it is adjudged, 
on motion of A. B., that A. B. do recover of 
R. P. the sum of dollars, penalty for- 
feited by reason of the premises, and the further 
Slit) Of (eeeeese dOllats, costs of this motion. 


[No. 31] 
Form of a Venire . 


The justice will make a list of the persons drawn 
by him as jurors, and indorse thereon substantially 
as follows: 

To O. P. M., constable of County: 

You are hereby directed to summon the persons 
named within to appear as jurors before me at my 
office in your county, on the day of 
19 ...., for trial of a civil action now pending be- 
tween A. B., plaintiff, and C. D., defendant, then 
and there to be tried. And have you then and 
there the names of the jurors you shall summon, 
with this precept. 

Dated this 


eee eens 


eee eee 


Justice of the Peace. 
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[No. 32] 
Form of Juror’s Oath 


You swear well and truly to try the matter in 
difference between A. B., plaintiff, and C. D., de- 
fendant, and a verdict to give thereon according 
to the evidence in the cause. So help you, God. 


[No. 33] 
Form of Oath to Constable in Charge of the Jury 


You swear that you will, to the utmost of your 
ability, keep the persons sworn as jurors on this 
trial together in some private and conventent 
place, without any meat or drink, except such as 
may be ordered by the court; that you will not 
suffer any communication, orally or otherwise, to 
be made to them, and that you will not communi- 
cate with them yourself, orally or otherwise, un- 
less by order of the court. So help you, God. 


[No. 34] 


Summons against Defaulting Juror to Show 
Cause 


State of North Carolina, to any constable or 


other lawful officer of .......... County— 
Greeting: ; 
We command you to summon R. S. to appear 


before G. W. H., Esa., a justice of the peace for 
your county, at his office in said county, on the 
wee dayuioben se: ag 28 eee 
why he, the said R. §., should not be fined ac- 
cording to law for his nonattendance as a juror 
before our said justice at his office in said county 
on the .... day of iO eew remit vay Certain 
cause then and there pending, in which A. B. was 
plaintiff and C. D. was defendant; and have you 
then and there this precept, with the date and 
manner of your service thereof. 


Witness, our said justice, this . day Oteietemte ; 
1S eae 
Gar EL. Sosa etes 
Justice of the Peace. 
[No. 35] 


Demurrer to Complaint 


(Title as in No 1.) 

The defendant demurs to the complaint in this 
action, for that the said complaint does not state 
facts sufficient to constitute a cause of action (or, 
for that the said complaint is not sufficiently ex- 
plicit to enable this defendant to understand it.) 

(Signature of defendant or defendant’s attorney.) 


[No. 36] 
Demurrer to Answer 


(Title as in No. 1 or No. 5) 


The plaintiff demurs to the answer of the de- 
fendant, for that the facts stated in the answer are 
not legally sufficient to constitute a defense to 
this action (or, for that the said answer is not suf- 
ficiently explicit to make this plaintiff understand 
it. 

igieics of plaintiff or plaintiff's attorney.) 


[No. 37] 
Judgment upon Demurrer 
NOTE— If the justice thinks the objection 
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raised by the demurrer to the pleadings is well 
founded, he will make this entry on his docket: 

“Demurrer to the complaint (or to the answer) 
filed, heard and sustained; and whereupon it is 
ordered that the said pleading be amended with- 
out cost (or upon payment of costs, as the case 
may be).” 

This order to amend the defective pleading is 
a matter of course, and is the only judgment which 
the justice can render upon demurrer. He can- 
not give a final judgment in the cause at this stage, 
for the party may choose to amend his pleadings 
and try the case on the facts. If, however, the 
party refuse to amend the defective pleading, the 
justice will disregard the same, and proceed to 
render final judgment, as follows: 

“The plaintiff (or defendant) having refused to 
amend his complaint (or his answer) demurred 
to, it is adjudged that the defendant go without 
day and recover of the plaintiff the sum of ...... 
dollars, costs of this action (or that the plaintiff 
recover of the defendant the sum of .......... 
dollars, damages, and the further sum of 
dollars, costs of this action.)” 

If the justice deem the objection, raised by the 
demurrer, not well founded, he will enter in his 
docket as follows: ‘“Demurrer to the complaint 
(or to the answer) filed, heard and overruled,” and 
he will then proceed to the evidence in the cause. 


[No. 38] 
Entry in Docket 


NOTE.—The following is offered as a general 
precedent of the manner in which the justice will 
make the entries in his docket: 


(TitlevasansiNo: 1) 


Summons issued; returnable 
. instant at my office. 

yet ees , 19 ..... Summons returned, served on 
defendant, by ON PeaM. «constable. on the san ae 
Pe Nene instant, both parties appear, the plaintiff 
in person, the defendant by R. H. R., Esq., at- 
torney. 

The plaintiff complains on a promissory note 
executed by the defendant to him, dated 
19...., payable one day after date, for $ 
and also for goods sold and delivered to the de- 
fetidant, sand Jclatms= damares) fore p vas... peers 

The defendant answers and denies each and 
every allegation in the complaint, and claims a 
SCLOLPOTRO meee for wood sold and delivered to 
thes plaintif®,-andyalsotot $25... for work and 
labor performed for the plaintiff. ; 

On joining issue of fact as above, the action is, 
by consent of parties, adjourned to the in- 
stant, at my Office. 

A venire is also issued at the plaintiff’s (or de- 
fendant’s) demand, returnable at the time and 
place last mentioned. 

19..... The parties appear and pro- 
ceed to the trial of the cause. The following ju- 
rors are returned as summoned upon the venire by 


O. P. M., constable. (Insert the names of all 
jurors summoned.) The following jurors, who 
are returned as summoned, do not appear. (In- 


sert their names.) The followirz jurors ‘appear 
according to the summons. (Insert their names.) 
The following jurors are sworn to try the action. 
(Insert their names.) 
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H. P. and J. M., witnesses for the plaintiff, and 
W. F., a witness for the defendant, are sworn 
and testify; J. S., a witness on the part of the de- 
fendant, is offered, but objected to by the plain- 
tiff on the ground (state the ground), and re- 
jected. 

Having heard the evidence (and the arguments 
of a counsel, if any), the cause is submitted to the 
jury, who retire, under charge of O. P. M., a con- 
stable duly sworn for that purpose, and afterwards 
return in open court and publicly deliver their 
verdict, by which they find in favor of the plain- 


Heft CG Aba Siar eae damages; whereupon, I adjudged 

that the plaintiff do recover of the defendant— 
Damages = = Pee a ewan ess 
Costs, © 4=-=seemnt tie 


ark Ome ae Notice of appeal served on me 
by defendant; my fee paid and return to the ap- 
peal made by me. 

N. B.—If the action is tried by the justice with- 
out a jury, all that relates to the venire and the 
verdict in the above form must be left out, and 
the judgment will be entered as follows: 

After hearing the proofs and allegations of the 
respective parties, I do adjudge that the plaintiff 
recover, etc. (as above). 


[No. 39] 
Form of Notice of Appeal to the Superior Court, 
Where a New Trial of the Whole Matter 
is to be Had 


(Title as in No. 1) 


To G. W. H., Esq., a justice of the peace for said 
county. 

Take notice, that the defendant in the above 
action appeals to the Superior Court from the 
judgment rendered therein by you on the 
day of 19...., in favor of the plaintitf 
for the sum of sixty-five dollars damages and the 
further sum of three dollars and seventy-five cents 
costs, and that this appeal is founded upon the 
ground that the said judgment is contrary to law 
and evidence. 


seer ee 


Dated tiitst acy. s day" Oras sae eg teers 
W. W. Swe 8 68 Ss e 
Attorney for Appellant. 
[No. 40] 
Return to Notice of Appeal 
es ia Bde sd 
agains Cogaty Ot: .eice poe 
es eels Dots, oe 
To the Superior Court of ..... County: 


An appeal having been taken in this action by 
the defendant, I, G. W. H., the justice before 
whom the same was tried, in pursuance of the no- 
tice of appeal hereto annexed, do hereby certify 
and return that the following proceedings were 
had by and before me in said action: 

On the first of February, one thousand eight 
hundred and sixty-nine, at the request of the 
plaintiff, I issued a summons in his favor and 
against the defendant, which is herewith sent. 
Said summons was, on the return day thereof, re- 
turned before me at my office; and at the same 
time and place the parties personally appeared. 
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The plaintiff complained for goods sold and 
delivered to defendant to the amount of $75. The 
defendant denied the right of the plaintiff to re- 
cover that amount for the goods, on the ground 
that he had paid, at or shortly after the purchase 
of said goods, dollars thereon; and he 
also claimed to have a setoff against the plaintiff 
to the amount of $85 for board and lodging fur- 
nished to plaintiff and work and labor done for 
him; and he claimed to be entitled to judgment 
against the plaintiff for $........ 

Both parties introduced evidence upon the 
claims so made by them, and after hearing their 
proofs and allegations, I rendered judgment in 
favor of the plaintiff and against the defendant, 
on the tenth of February, eighteen hundred and 
sixty-nine, for $65 damages, and for the further 
sum of $3.75, costs of the action. 

I also certify that on the eleventh of February, 
eighteen hundred and sixty-nine, the defendant 
served the annexed notice of appeal on me, and 
at the same time paid me my fee of $1 for making 
my return. 

All of which I send, together with the process, 
pleadings, and other papers in the cause. Dated 
this 15th day of February, 1904. 

G. Wi hee ae 
Justice of the Peace. 

N. B.—If the cause was tried by a jury, state 
the fact and set forth the verdict, with the judg- 
ment thereon. It is not necessary to set out in 
the return a copy of any process, pleading, affi- 
davit or other paper. It is sufficient to refer to 
such a paper as filed and as herewith sent. 


[No. 41] 
Where the Sum Demanded Exceeds Two Hun- 
dred Dollars 

It appearing that the sum demanded by the 
plaintiff in this action exceeds two hundred dol- 
lars, it is ordered that the action be dismissed, 
and judgment is rendered against A. B., plaintiff, 
for the sum of dollars, costs. 

(Date and sign.) 


[No. 42] 
Where the Title to Real Estate is in Question 


N. B—The defendant, if he wishes to make 
answer to title, must file a written answer to the 
complaint, setting forth the facts, 


_ a9 0 6 6 a 6 


a6 6 ete) ble es 


Answer of Title 
(Title as in No. 1) 


The defendant answers to the complaint: 

1. That no allegation thereof is true. 

2. That the plaintiff ought not to have or main- 
tain his action against the defendant, because the 
premises mentioned and described in the com- 
plaint, at the time when the rent and render, for 
which said action is brought, is alleged to be due, 
was and is now the land and freehold of one J. D., 
and not that of the plaintiff; nor was the plaintiff 
then, nor is he now, entitled to the possession 
thereof; and the defendant further answers that 
the title to said premises was, at the time afore- 
said, and is now, in said J. D., and will come in 
question on the trial of this action. 

Dated this eee aya OF 1 Diver 

CutDies oye -, Defendant 
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It appearing from the answer and proof of the 
defendant that the title to real estate is in con- 
troversy in this action, it is ordered that the ac- 


tion be dismissed, and judgment is rendered 
against, the: plaintifi for! . i... i2:.. dollars, costs. 
[No. 43] 
Tender of Judgment 
aus as in) Now 1) 
STS RD ste, vives sarvi'Sre ee 


Take notice, that the defendant hereby offers 
to allow judgment to be taken against him by the 
plaintiff in the above action for the sum of fifty 
dollars, with costs. 


Datedethisy crvcreaie dayeOberereeree 19. 
Cea hae te Beene 
[No. 44] 


Acceptance of Tender of Judgment 
(Title as in No. 1) 


Take notice, that the plaintiff hereby accepts 
the offer to allow the plaintiff to take judgment 
in the above action for the sum of fifty dollars, 
with costs, and the justice will enter up judg- 
ment accordingly. 


Dated thisme scans day Ol eee ere 5 1 
AS) Beaters Rrientit 
[No. 45] 


Form of Judgment on Tender 


(Title as in No. 1) 


N. B.—The justice will state all the proceed- 
ings in the action from the issuing of the sum- 
mons down to the appearance of the parties and 
the complaint of the plaintiff, and then proceed 
as follows: 

Whereupon, the said defendant, before answer- 
ing said complaint, made and served an offer, in 
writing, to allow the plaintiff to take judgment 
against him for the sum of fifty dollars with 
costs;* and the said plaintiff thereupon accepted 
such offer, and gave notice thereof to the defend- 
ant in writing; said offer and acceptance thereof 
being: filed; 

Now, therefore, judgment is accordingly ren- 
dered in favor of the plaintiff and against the de- 
fendant for the sum of fifty dollars damages, and 
the further sum of one dollar, costs. 

If notice of acceptance is not given, the euiry 
will be as follows: 

(Follow the foregoing form down to: the as- 
terisk (*) and then add): 

And the said plaintiff having refused to accept 
such offer, the defendant answered the complaint 
by denying, etc. (state the defense of the defend- 
ant down to the judgment, which, in case the 
plaintiff fails to recover more than the sum men- 
tioned in the offer, will be entered thus): 

After hearing the proof and allegations of the 
respective parties, I adjudge that the plaintiff do 
recover the sum of fifty dollars damages, and the 
further sum of one dollar, costs. 

I further adjudge that the defendant do recover 
pf the plaintiff the sum of two dollars and seventy- 
five cents, costs accruing in the action subse- 
quent to the offer of the defendant referred to. 


CH. 7. COURTS—JUSTICES OF THE PEACE 


§ 7-184 


[No. 46] 
General Form—Execution 


(Title as in No. 1) 


State of North Carolina, to any constable or 
other lawful officer of County—Greet- 
ing: 

Whereas, judgment has been rendered by G. 
W. H., Esq., a justice of the peace for said county, 
against C. D., in favor of A. B., for the sum of.... 
dollars damages, and the further sum of 
dollars costs, on the ....day of : 

You are therefore commanded forthwith to 
levy of the goods and chattels of the said C. D. 
(excepting such goods and chattels as are by 
law exempt from execution) the amount of such 
judgment, with interest from the date thereof 
until the money is recovered. 


And make due return, according to law, in 
sixty days from the date hereof. 
Dated this iC AV ROL sereclaete Ne ae 
Gi Wiebe cone 
Justice of the Peace. 
[No. 47] 


Execution in Attachment 


CLitlesasvin wo: 2b) 
State of North Carolina, to any constable or 


other lawful “othcer Vor. .ma- county—Greeting: 
Whereas, in pursuance of a warrant of attach- 
TIEN MOATC CM DLC arte Gave SOL maret ere Lee ISSueG 


by G. W. H., Esq., a justice of ihe Wende of said 
county, in an action wherein A. B. was plaintiff 
and C. D. defendant, the following property of 
defendant was, on the daygOla amie ; VLD as 
duly levied on and attached: 
(Here insert a list of property) 
And whereas, judgment was rendered in said 


ACtION » ONS thes smiaee Catyia O lise ieee , in favor of 
said plaintiff, and against the said defendant in 
the ySstint Of .aewe eae dollars: 


Therefore, we command you that you satisfy 
the said judgment out of the property so attached 
as aforesaid, by the sale of the same or so much 
thereof as shall be sufficient to satisfy the said 
judgment; and if a sufficient sum be not realized 
therefrom, then you satisfy the said judgment 
out of any other goods and chattels of the said 
judgment debtor within your county. 

And make due return thereof according to law 
within sixty days from the date hereof. 


Witness s Outre caldwr justice ss thisseme: day of 
Regvere pene Orote ote 
G. W. beter 
Justice of ie Peace 
[No. 48] 


Record of Conviction of a Contempt 


The justice will make an entry in his docket 
stating the particular circumstances of the con- 


tempt, of which the following is offered as an 
example: 
Whereas, on the...... dave Ore. wleat ros, ae ; 


while engaged in the trial of an action (or other 
judicial act, as the case may be) in which A. B. 
was plaintiff and C. D. was defendant, at my of- 
heé an ee County, M. B. did willfully and con- 
temptuously interrupt me, and did then and there 
conduct himself so disorderly and insolently to- 
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wards me, and by making a loud noise did dis- 
turb the proceedings on said trial (or other ju- 
dicial act) and impair the respect due to the au- 
thority of the law; and on being ordered by me 
to cease making such noise and disturbance, the 
said M. B. refused so to do, but on the contrary 
did publicly declare and with loud voice (state 
whatever offensive words were used); and 
whereas, when immediately called upon by me 
to answer for the said contempt said M. B. did 
not make any defence thereto, nor excuse 
himself therefrom; the said M. B. is therefore con- 
victed of the contempt aforesaid, and is adjudged 
to pay a fine of five dollars and be imprisoned 
in the county jail for the term of two days, and 
until he pays such fine or is duly discharged from 
imprisonment according to law. 
vy ela. 2, ou : 
Justice of the Peace 


[No. 49] 
Warrant of Commitment for a Contempt 


(Title as in No. 1) 


State of North Carolina, to the keeper of the 
common jailsot “4. ..5 County—Greeting: 

Whereas, etc. (recite the record of conviction 
so as to show the entire matter of contempt, to- 
gether with the judgment therefor, and then pro- 
ceed as follows): 

Therefore, you are hereby commanded to re- 
ceive the said M. B. into your custody in the said 
jail, and him there safely keep during the said 
term of two days, and until he pays the said fine 
or is duly discharged according to law. 

Herein fail not. 

Datedi thises . 04. Cavan Olmert LO. 

Justice of the Peace. 
(Rev., s. 1496; Code, s. 909; C. S. 1535.) 


SUBCHAPTER VI. RECORDERS’. COURTS. 


Art. 24. Municipal Recorders’ Courts. 


§ 7-185. In what cities and towns established; 
court of record.—In each city and town in the 
state, which has acquired a population of one 
thousand or over by the last federal census, a 
recorder’s court for such municipality may be 
established, which shall be a court of record and 
shall be maintained pursuant to the provisions of 
this subchapter. (1919, c. 277, ss. 1, 2; 1925, c. 32, 
Gir die G..45:.536)) 


Local Modification.—Richmond: 1941, c. 60, s. 1. 

Cross References.—As to abolishing municipal recorder’s 
court, see § 7-212. See also, note to § 7-278. 

Constitutionality. — Where the question of the constitu- 
tionality of this section establishing recorders’ courts by 
a general act is the subject of the action, and pending the 
appeal the Legislature has withdrawn the effect or opera- 
tion of the statute from a certain county (Caldwell) wherein 
the establishment of the court was the subject of injunctive 
relief, the cause of action abates and the appeal will be 
dismissed at the cost of each party, and the order restrain- 
ing the establishment of the particular court will continue 
to be effective. Coffey v. Rader, 182 N. C. 689, 110 S. E. 
106. 

Cited in Stephens v. Dowell, 208 N. C. 555, 181 S. E. 
629; State v. Boykin, 211 N. C. 407, 191 S. E. 18. 


§ 7-186. Recorder’s election and qualification; 
term of office and salary.—The court shall be 
presided over by a recorder, who may be a li- 
censed attorney at law, and who shall be of good 
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moral character and, at the time of his appoint- 
ment or election, a qualified elector of the mu- 
nicipality. The first recorder, upon the establish- 
ment of such court, shall be elected by <he govy- 
erning body of the muncipality, either at the 
time of the establishment of the court or within 
thirty days thereafter, and he shall hold office un- 
til the next municipal election and until his suc- 
cessor is duly elected and qualified. If a vacancy 
occur in the office at any time, the same shall be 
filled by the election of a successor for the unex- 
pired term by the governing body of the munici- 
pality, at the regular or special meeting called for 
that purpose. After the first elected recorder 
each succeeding recorder shall be nominated and 
elected in the municipality in the same manner 
and at the same time as is now provided by law 
for the elective officers of the municipality, and 
in the general election for such officers. Before 
entering upon the duties of his office the re- 
corder shall take and subscribe an oath of office, 
as is now provided by law for a justice of the 
peace, and shall file the same with the clerk of 
the board of the city or town. The salary of the 
recorder shall be determined and fixed in ad- 
vance by the governing body of the city or town, 
and shall not be increased or decreased during 
the term of his office, and shall be paid out of the 
funds of the municipality: Provided, that the 
governing body of such city or town is hereby 
authorized to provide a schedule of fees to be 
charged by said recorder. (1919, c. 277, s. 2; 1925, 
C./32,S. 2519428, c. 648; C.'S. 1537.) 

Cross References.—As to forms of oath required of jus- 
tice of peace, see § 11-11. As to oaths required of public 
officials generally, see §§ 11-6, 11-7, Const., Art. Vivese (7: 
As to penalty for failure to take oaths, see § 128-5, 

Editor’s Note.——The act of 1925 added two provisos to the 
section. The 1943 amendment struck out the second pro- 
viso making the recorder eligible to hold the office of mayor. 

Mandamus to Compel Appointment.—When it appears on 
appeal to the Supreme Court from admitted facts that a 
board of aldermen of an incorporated town are acting in 
violation of a command of the statute that they elect a tre- 
corder in the manner specified therein, a mandamus will is- 
sue, in view of the public interests involved. Battle v. 
Rocky Mount, 156 N. C. 329, 72 S. E. 354. 

Constitutional Provisions.—It is held in State v. Bate- 
man, 162 N. C. 588, 77 S. E. 768, that a former requirement 
that the recorder must be “a _ licensed attorney at law” 
is unconstitutional, on the ground that it does not lie 


within the power of the legislature to add to the consti- 
tutional disqualifications to hold office. 


§ 7-187. Time and place of holding court— 
The court shall be opened for the trial of crimi- 
nal cases at least one day of each week, to be 
fixed by the governing body of the municipality, 
and shall continue its session from day to day 
until all business is legally disposed of. The 
court shall be held in the city or town hall, or 
other place provided therefor, and other sessions 
of the court may be called by the recorder. as 
necessity may require. (1919, c. 277, s. 3; C. S, 
1538.) 


§ 7-188. No subsequent change of judgment.—- 
When a case has been finally disposed of and 
judgment pronounced therein, it shall not there- 
after be reopened or the judgment or sentence 
rendered therein be modified, changed or stricken 
out by the recorder after the adjournment of 
the regular weekly term or after the adjourn- 
ment of any special term called by the recorder. 
(19205 GeBh7,8..35: CS: 1589:) 
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§ 7-189. Procedure in the court——The recorder 
shall preside over the court and try and deter- 
mine all criminal actions coming before him, the 
jurisdiction of which is conferred by this article, 
and the proceedings of the court shall be the 
same as are now prescribed for courts of justices 
of the peace and for the superior court so far as 
the same may reasonably apply. (1919, c. 27%, 
Ss: 0's ea enlo40:) 


§ 7-190. Criminal jurisdiction—The court shall 
have the following jurisdiction within the follow- 
ing named territory: 

1. Original, exclusive, and concurrent jurisdic- 
tion, as the case may be, of ali offenses com- 
mitted within the corporate limits of the munici- 
pality which are now or may hereafter be given 
to justices of the peace under the constitution 
and general laws of the state, including all of- 
fenses of which the mayor or other municipal 
court now has jurisdiction. 

2. Original and concurrent jurisdiction with 
justices of the peace of all offenses committed 
outside the corporate limits of the municipality 
and within a radius of five miles thereof, which 
is now or may hereafter be given to justices of the 
peace under the constitution and general laws of 
the state. 

3. Exclusive, original jurisdiction of all other 
criminal offenses committed within the corporate 
limits of such municipality and outside, but with- 
in a radius of five miles thereof, which are below 
the grade of a felony as now defined by law, and 
the same are hereby declared to be petty misde- 
meanors. 

4. Concurrent jurisdiction with justices of the 
peace to hear and bind over to the superior court 
all persons charged with any crime committed 
within the territory above mentioned, of which 
the recorder’s court is not herein given final jur- 
isdiction. 

5. All jurisdiction given by the general laws of 
the state to justices of the peace, or to the su- 
perior court, to punish for contempt, to issue 
writs ad testificandum, and other process to re- 
quire the attendance of witnesses and to enforce 
the orders and judgments of the court. (1919, c. 
277, s. 45 1925, c. 32, s. 3; C. S. 1541.) 


Cross References.—For statute divesting inferior courts in 
most counties of exclusive original jurisdiction in criminal 
actions, see § 7-64; for statutory definition of felony, see 

14-1. 

; Editor’s Note.—In the second and third provisions of this 
section, the five mile radius is new with the acts of 1925; 
heretofore the jurisdictional limits herein mentioned was 
confined to a radius of two miles of the corporate limits of 
the municipality. ’ 

Conflicting Jurisdiction of Magistrate and City Courts.— 
The legislature may constitutionally grant a city court ex- 
clusive jurisdiction of offenses occurring within the city 
limits and embraced within the jurisdiction of a justice of 
the peace. State v. Baskerville, 141 No Grsliy Sdn ete 
742; but such exclusive jurisdiction cannot extend beyond 
the city limits. State v. Doster, 157 N. C. 634, 73 S. E. 
111. 

Jurisdiction Given Over Crimes Below Grade of Felony. 
—In order that recorder’s courts might be permitted to take 
cognizance of crime and try criminals without indictment, 
all crimes below the degree of felony have been declared 
to be ‘‘petty misdemeanors” by subsection (3) of this sec- 
tion. State v. Boykin, 211 N. C. 407, 412, 191 S. E. 18. 


§ 7-191. Jurisdiction to recover penalties.—The 
recorder’s court shall also have jurisdiction to try 
all actions for the recovery of penalties im- 
posed by law, or by any ordinance of the munici- 
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pality in which the court is located, for any of- 
fense committed within the corporate limits of 
the municipality or outside thereof within five 
miles of the corporate limits, and all such pen- 
alties shall be recovered in the name of the mu- 
Hicipalitys (1919,- co Q77,%se 105119285 Ci d2 se eC. 
S: 1542.) 

Editor’s Note.—The acts of i925 extended the radius to 
five miles of the corporate limits, while under the statute 
as it formerly stood, the radius was two miles of the 
corporate limits. 

§ 7-192. Disposition of cases when jurisdiction 
not final. — In all cases heard by the recorder 
against any person for any offense whereof the 
court has not final jurisdiction and in which prob- 
able cause of guilt is found, such person shall be 
bound in a bond or recognizance with sufficient 
surety to appear at the next succeeding term of 
the superior court of the county for the trial of 
criminal cases, and in default of such bond or re- 
cognizance he shall be committed to the common 
jail of the county to await trial; but in all capital 
cases such person shall be committed to the com- 
mon jail of the county without bail. (1919, c. 5; 
C. S. 1543.) 


§ 7-193. Disposition of cases when jurisdiction 
final—All persons pleading guilty or convicted 
in the court of any offense of which the court has 
final jurisdiction shall be fined or imprisoned, ac- 
cording to law, and any person entering a plea of 
guilty, or who may be convicted of any such of- 
fense, shall also pay the costs of the prosecution. 
(1919) C..277, cer C044) 


§ 7-194. Sentences to be imposed.—When any 
person is convicted, or pleads guilty, of any of- 
fense of which the court has final jurisdiction, the 
recorder may sentence him to the common jail of 
the county in which the court is held, and assign 
him to work on the public roads of the county as 
provided by law; or when such person is a 
woman or an infant of immature years, the re- 
corder may sentence him or her to the city or 
county workhouse or state reformatory, or other 
penal institution provided by law for such pur- 
poses. If there is no chain-gang in the county in 
which the court is held, the recorder may sentence 
the person to work upon the public roads of any 
other county provided with a chain-gang for the 
working of public roads, as authorized by the 
general laws of the state. (1919, c. 277, s. 8; C. S. 
1545.) 


Cross References.—As to sentencing prisoners for work un- 
der the supervision of the State Highway and Public 
ies © Commission, see §§ 148-30 and 148-32. See also § 

§ 7-195. Appeal to superior court—Any person 
convicted of any offense of which the recorder 
has final jurisdiction may appeal to the superior 
court of the county from any judgment or sen- 
tence of the recorder, in the same manner as is 
now provided for appeals from courts of justices 
of the peace. Upon such appeal the defendant 
shall be required to give bond or recognizance 
with sufficient surety for his appearance at the 
next term of the superior court; and in default 
thereof the recorder’ shall commit him to the 
county jail of the county until he shall give bond 
or be otherwise discharged by law. (1919, c. 277, 
Ss, 5,9 C.8S 34/546") 

Local Modification.—Pitt: 1937, c. 134, 
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§ 7-196. Costs paid to the municipality.—All 
costs incurred in issuing warrants and serving 
the same in cases where the recorder has not final 
jurisdiction, and for the service of process arising 
in such cases when the process is served by the 
officer of the municipality, except as hereinafter 
provided, shall be paid to the municipality; and 
officers serving process issued from said court 
shall be allowed the same fees as are now allowed 
sheriffs in like cases, the same, when collected, 
to be paid over as herein provided. Where 
such officer is not an officer of a municipality 
such costs shall be dealt with as is now provided 
by law. (1919, .c. 277, s. 6; C..S. 1547.) 


§ 7-197. Seal of court—The recorder’s court 
shall have a seal with the impression, “The 
Recorder’s Court of the City of ————,” which 
seal shall be used in the attestation of writs, 
warrants, or other process, acts, judgments, or 
decrees of the court, in the same manner and 
to the same effect as the seal of other courts in 
the state; but no process issuing from the court, 
to be executed within the county in which court 
is held, shall require attestation by seal, (1919, 
Beet. 64,1251C.! S°1548;) 


§ 7-198. Issuance and service of process.—The 
recorder may issue process to the chief of police 
of the municipality in which the court is held, or 
to the sheriff, constabte, or other lawful officer 
of the county in which the municipality is located, 
or to any other county in the state; and such 
process, when attested by the seal of the court, 
shall run anywhere in the state, and shall be exe- 
cuted by all public officers authorized to execute 
process, and be returned by them according to 
law. 

The summons, warrant of arrest, and every 
other writ, process, or precept issuing from a 
recorder’s court or other court inferior to the 
superior court, except justices of the peace, may 
be signed by the recorder, vice recorder, or pre- 
siding justice of the court, or by the clerk of the 
court or deputy clerk, where the court has a clerk 
or deputy. (1919, cc. 157, 277, s. 12; C. S. 1549.) 

Proper Proceeding.—Under the proceedings established in 
“recorder’s courts,” the complaint and warrant—which, if 
necessary, must be construed together—have been estab- 
lished as the proper proceeding, just as has come down 
from the common law as to crimes the punishment of 
which is within the jurisdiction of a justice of the peace. 
State v. Boykin, 211 N. C. 407, 412, 191 S. E. 18. 

§ 7-199. Vice recorder; election and duties.—The 
governing body of the municipality shall, at the 
same time and in the same manner as is provided 
in this article for the election of the first re- 
corder, elect a vice recorder, who shall have the 
jurisdiction and authority conferred upon the 
recorder when the recorder shall be prevented 
from attending to his duties on account of sick- 
ness or other temporary disability or by reason 
of his temporary absence. The vice recorder shall 
receive the compensation allowed to the recorder 
for such services for the time that he may render 
such service, the compensation of the vice re- 
corder to be deducted from the salary of the 
recorder, and the vice recorder shall be thereafter 
elected by the governing body of the municipal- 
ity for the same term as the recorder is elected, 
and any vacancy occurring in the office of vice 
recorder shall be filled in the same manner as is 
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provided for the filling of vacancies in the office 
of recorder. (1919, c. 277, s. 13; C. S. 1550.) 


§ 7-200. Clerk of court; election and duties; re- 
moval; fees—The clerk of the recorder’s court 
shall be elected by the governing body of the 
city or town at the same time and for the same 
term as the vice recorder, and all vacancies in 
the office of the clerk of the court shall be filled 
in the manner provided for filling vacancies in 
the office of vice recorder. Before entering upon 
the duties of his office, the clerk shall enter into 
a bond, with sufficient surety, in a sum to be fixed 
by the governing body of the municipality, not 
to exceed five thousand dollars, payable to the 
state, conditioned upon the true and faithful per- 
formance of his duties as such clerk and for the 
faithful accounting for and paying over of all 
money which may come into his hands by virtue 
of his office. The bond shall be approved by the 
governing body and shall be filed with the clerk 
of the superior court of the county. The clerk 
shall make monthly settlements with the county 
and city treasurers for all money which has 
come into his hands belonging to either. The 
clerk of the governing body of the municipality 
shall ex officio discharge the duties of the clerk 
of the court, unless the governing body shall elect 
some other person to discharge the duties. The 
governing body of the municipality shall have 
the right to remove the clerk of the court, either 
for incapacity or for neglect of the duties of his 
office; and in case of a vacancy for any cause the 
office shall be filled in the manner hereinbefore 
provided. Provided, that the governing body of 
the. municipality is hereby authorized to provide 
a schedule of fees to be charged by the clerk of 
Said court, (1919, c.. 277, Ss. 15, 18: 1925, c. $2, 
SoG or anot) 


Editor’s Note.—The last provision of this section is new 
with the Acts of 1925. 
Cited in Stephens v. Dowell, 208 N. C. 555, 181 S. E. 


629. 

§ 7-201. Clerk to keep records.—It shall be the 
duty of the clerk of the court to keep an accurate 
and true record of all costs, fines, penalties, for- 
feitures, and punishments by the court imposed, 
and the record shall show the name and residence 
of the offender, the nature of the offense, the date 
of the hearing of the trial, and the punishment 
imposed, which record shall at all times be 
open to inspection by any of the city author- 
ities, or other person having business relating 
to the court. The clerk shall keep a permanent 
docket for recording all the processes issued by 
the court, which shall conform ‘to the dockets 
kept by the clerk of the superior court. He shall 
also keep in proper files, to be provided by the 
city, a record of all cases which shall be disposed 
of in the court and the disposition made thereof. 
(1919-1277, Balt Ce 9, 1852.) 


§ 7-202. Clerk to issue process.—The clerk of 
the court shall have all the power and authority 
now conferred upon justices of the peace to issue 
warrants for the arrest of all persons charged 
with the commission of offenses within the terri- 
tory fixed in this article which warrants, how- 
ever, shall be made returnable before the recorder 
of said court at the next sitting thereof, and shall 
be issued only upon affidavit made as now re- 
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quired by law to support warrants issued by 
justices of the peace. The clerk shall also have 
all power and authority of justices of the peace 
or clerk of the superior court to issue subpoenas 
or other process, to run anywhere within the 
state; and when such subpcenas or other process 
shall run beyond the county in which the court 
is located the same shall be attested by the seal 
of the court, and shall also be signed by the re- 
COLdeL er (Lol OG re 1,.S.0Ss, Cel boes) 


§ 7-203. Prosecuting attorney; duties and sal- 
ary.—There shall be a prosecuting attorney in 
the court, who shall appear for the prosecution in 
all cases therein and, when specially requested 
by the governing body of the municipality and 
the recorder, shall assist in the prosecution of all 
cases which may be bound over or appealed from 
the court to the superior court; for his services 
he shall be paid such amount per annum as may 
be fixed by the governing body, at the same time 
and in the same manner as is provided for fixing 
the salary of the recorder. The prosecuting at- 
torney may, or may not, perform the duties of 
city attorney, in the discretion of the governing 
body of the municipality: Provided, that the 
governing body of any such municipality is 
hereby authorized to provide a schedule of fees 
to be charged by said prosecuting attorney. 
(1919, €) 277, 6.165925 0. 323s. 67°Ce Stone.) 


OW, 
‘Editor’s Note.—The last provision of this section is new 
with the Acts of 1925. 


§ 7-204. Jury trial, as in justice’s court—In all 
trials in the court, upon demand for a jury by the 
defendant or the prosecuting attorney represent- 
ing the state, the recorder shall try the same as 
is now provided in actions before justices of the 
peace wherein a jury is demanded, and the same 
procedure as is now provided by law for jury 


trials before justices of the peace shall apply: 
Provided, however, that the compensation al- 
lowed jurors in all cases wherein the superior 


court has heretofore had final jurisdiction shall 
be the same as is allowed jurors in the superior 
court of the county in which the recorder’s court 
is established. (1919, c. 277, s. 24; C. S. 1555.) 


Local Modification.—Burke: 1931, c. 335; Craven: 1929, c. 
Tigges. als. Hoke: Pub, Loci 1937 "ey 408 abit: a1937 clad. 


§ 7-205. Continuances, recognizances, and tran- 
scripts—The recorder’s court shall have the 
same authority to grant continuances, take bonds 
and recognizances, and render judgments on for- 
feited bonds and recognizances, as is now vested 
‘by law in the superior courts, and the procedure 
regulating the issuing and service of notices 
against defendants and their sureties upon bonds 
and recognizances, and all other proceedings in 
taking and enforcing judgments in such cases, 
shall be the same as in the superior court in like 
cases. Transcripts of any judgments rendered 
may be docketed in the superior court of the 
county in which such court is held, in the same 
manner and with the same effect as judgments of 
other courts docketed as provided by law. (1919, 
2..377, S, Bloke. Gee) 


§ 7-206. Officers’ fees; fines and penalties paid. 
—In each case disposed of by the recorder where 
the defendant is convicted or pleads guilty, there 
shall, in addition to other lawful costs, be allowed 
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the following fees, to be taxed as a paft of the 
costs against the defendant, viz: For recorder, 
one dollar in each case involving the breach of a 
municipal ordinance and any crime or offense of 
which a justice of the peace has final jurisdiction, 
and a fee of two dollars in all other cases; for 
the prosecuting attorney, one dollar in all cases 


of violation of municipal ordinances and of any © 


crime or offense of which a justice of the peace 
has final jurisdiction, and in all other cases a fee 
as now provided by law for solicitors prosecuting 
in the superior court; and for the clerk of such 
court the same fees as are now allowed to clerks 
of the superior court in similar cases; but in all 
cases of the breach of municipal ordinances and 
cases of which a justice of the peace has final 
jurisdiction and in which the defendant pleads 
guilty, the fee herein allowed a prosecuting at- 
torney may be remitted by the recorder in his 
discretion. All costs recovered and collected in 
the court, except as herein otherwise provided, 
shall belong to the municipality and be paid into 
the treasury thereof. All fines and penalties col- 
lected shall be paid by the clerk of the court to 
the county treasurer as provided by law, and all 
fees allowed by law for an arrest or serving other 
process in a criminal action, when the same shall 
have been made by the chief of police or other 
officer who shall be on a salary, shall be paid 
over to the treasurer of the municipality for the 
use of the same, and to reimburse it for the ex- 
pense of maintaining and supporting the court. 
(1919; (CF OU ssh tae oe) 


Local Modification.—Cabarrus: 1937, c. 279; Harnett: 1933, 
Ci Oso les 

Cross Reference.—For sections authorizing the governing 
bodies of municipalities to fix certain fees, see §§ 7-186, 
7-200, 7-203. 


§ 7-207. County to pay for offenders’ work on 
roads.—Whenever, under any judgment of the 
court, any defendant is sentenced to work upon 
the public roads or other public work in the 
county, or to pay a fine and the costs of the 
prosecution, or costs only, and the defendant 
shall in fact work out the sentence or fine and 
costs, or either, upon the public roads or other 
public works,’ as aforesaid, then the county shall 
be liable for and shall pay to the treasurer of the 
municipality one-half the amount of the costs 
taxed in the cause: Provided, the sentence im- 
posed shall be of sufficient length to reimburse 
the county for one-half of such costs. (1919, c. 
ORY e918 Or S71 55s, ) 


§ 7-208. Prosecutor may be taxed with costs.— 
The recorder shall have full power, in any case 
in which he shall adjudge that the prosecution 
was not required by the public interests, to tax 
the prosecutor with the costs of such action; and 
in the event the recorder shall adjudge that pros- 
ecution is frivolous or malicious, he may imprison 
the prosecutor for the nonpayment of such costs, 
as provided by law for similar cases in other 
courts. When the costs are paid, they shall be- 
long to the city. (1919, c. 277, s. 20; C. S. 1559.) 


§ 7-209. Justice of the peace to bind defendants 
to recorder’s court; procedure thereon.—In case 
any justice of the peace residing within the ter- 
ritory above mentioned shall bind any person 
over for any offense committed within said terri- 
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tory, of which the justice has committing, but not 
final, jurisdiction, but of which the recorder’s 
court has final jurisdiction, then such justice of 
the peace, instead of binding the defendant over 
to the superior court of the county, shall bind 
him to appear at the recorder’s court on the day 
succeeding the trial before the justice, at ten 
o'clock a. m. The justice of the peace shall at 
once turn over the case to the clerk of said court, 
and the clerk shall, upon receipt of the same, en- 
ter the case upon the docket of the court, and the 
recorder shall try such person either upon the 
original warrant under which he was bound over 
or upon a new warrant to be issued by him for 
such offense. In all cases the recorder shall have 
the right to amend any warrant issued by him or 
by the clerk of the court, or sent up by any jus- 
tice of the peace as hereinbefore provided, in the 
same manner and to the same extent as justices 
of the peace are now authorized by law to make 
amendments to warrants in justices’ courts. 
(1919, cnie7%, 8.223 C.; S..1560,) 


§ 7-210. Transfer of certain cases to recorder’s 
court.—All cases which shall be pending in any 
recorder’s, police, mayor’s, or other municipal 
court in the counties where the courts provided for 
in this article shall be established shall, after the 
election and qualification of the recorder and other 
officers authorized and required by this article, be 
transferred to the recorders’ courts of the respec- 
tive municipalities, to be tried in the manner and 
in accordance with the procedure provided; but 
no case pending in the superior court of any 
county at the time this article takes effect shall 
be transferred to the recorder’s court, except by 
order of the presiding judge thereof. No cause 
shall be removed from the recorder’s court 
as is now provided for the removal of cases from 
one justice of the peace to another. (1919, c. 277, 
Si 885 Coop, 0561) 


§ 7-211. Jurisdiction of justice of the peace 
after three months delay.—If any criminal of- 
fense committed within the jurisdiction of any 
recorder’s court, of which said court is given orig- 
inal, exclusive and final jurisdiction, is not prose- 
cuted to a final termination within three months 
after the commission of the offense, any justice 
of the peace within the territory shall acquire 
jurisdiction to issue his warrant, apprehend the 
offender, and dispose of such warrant as is now 
provided by law. (1919, c. 277, s. 23; C. S. 1562.) 


§ 7-212. How municipal recorders’ courts may 
be abolished.—The governing body of any munic- 
ipality shall have the same power, to be exercised 
in the same manner, subject to the same limita- 
tions, to abolish municipal recorders’ courts as is 
given the board of commissioners of any county 
to discontinue a county recorder’s court, under 
the provisions of § 7-239. (1919, c. 277, s. Ju oe 
S. 1582.) 


§ 7-213. Extension of jurisdiction. — In any 
city or town within the state of North Carolina, 
having a population of five thousand inhabitants 
or more, where there is now maintained a record- 
er’s court under and by virtue of the law, or in 
which a recorder’s court may be hereafter estab- 
lished and maintained, it shall be lawful for the 
governing body of any such city or town, and the 
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board of county commissioners of the county in 
which such city or town shall be located, to ex- 
tend the jurisdiction of the recorder’s court in 
such city or town to the township in which such 
city or town is located, in the manner described 
in the following sections. (1921, c. PL Gye Sue Louies 
S. 1562(a).) 


§ 7-214. Meeting of town and county authori- 
ties; election—Whenever the governing body of 
any city or town, as described in § 7-213, and the 
board of county commissioners of the county in 
which the same shall be located, shall desire to 
extend the jurisdiction of the recorder’s court in 
such city or town to include the whole township, 
as set forth in § 7-213, the mayor of such city or 
town and the chairman of such board of county 
commissioners shall call qa joint meeting of the 
two boards, to be held at any place within such 
township as they may agree upon, and if a ma- 
jority of each of such boards, at such meeting, 
shall by a joint resolution vote in favor of the 
extension of the jurisdiction of the recorder’s 
court as herein described, then at such joint 
meeting the governing body of the town or city, 
and the board of county commissioners of the 
county, shall pass a joint resolution calling an 
election, submitting to the voters of the entire 
township the question of the extension of said 
municipal court, and that election shall be con- 
ducted by the county commissioners in the same 
manner as is prescribed for the conduct of elec- 
tions for the establishment of municipal recorders’ 
courts by the. governing bodies of cities and 
towns, in so far as said procedure is applicable; 
the result of the election shall be recorded in the 
minutes of the county commissioners and certified 
to and recorded in the minutes of the governing 
body of the town or city; the form of the ballot 
shall be as prescribed in § 163-155, subsec. (e), 
and if by such election such resolution is adopted 
it shall have the effect of conferring upon the 
recorder’s court in such city or town the same 
powers, authority, and jurisdiction as to offenses 
or crimes committed within the township in which 
such city or town is located as such court would 
have had if the same had been committed in such 
city or town: Provided, however, that the exten- 
sion of the jurisdiction of such recorder’s court 
as herein described shall not have the effect of 
in any way extending or affecting in any manner 
whatsoever any ordinance or other law pertaining 
exclusively to such city or town. (1921, c. 216, s 


Bs Ci S$): 1562 (b),) 


§ 7-215. Police powers. — Whenever the juris- 
diction of any recorder’s court shall have been 
extended as described in §§ 7-213 to 7-216, such 
action shall thereupon confer upon the police offi- 
cers of such city or town the same powers and 
authority in making arrests for crimes and offenses 
committed anywhere within the township in which 
such city or town shall be located, as is now or 
may hereafter be conferred upon sheriffs or their 
deputies within their respective counties, (1921, 


wtr216)s.,38; CoS, 1562(c).) 


§ 7-216. Resolution for extension filed with 
each board as records.—Whenever the governing 
board of any city or town and the county com- 
missioners of the county shall have adopted the 
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resolution extending the jurisdiction of the re- 
corder’s court as described in §§ 7-213 to 7-216, a 
copy of such resolution duly signed by the mayor 
and clerk of such city or town, and the chairman 
and clerk of such board of county commissioners, 
shall be duly filed with each board, and shall be 
kept and maintained as a part of their official 
records. (1921, c. 216, s. 4; C. S. 1562(d).) 


§ 7-217. Jurisdiction not to extend to other 
-municipalities—No court hereafter established by 
'the governing body of any city or town shall have 
‘jurisdiction over the territory within the corpo- 
‘rate limits of any other incorporated city or 
‘town, or outside the county in which the city or 
town establishing such court is located. (1925, c. 
280.) 


Local Modification.—Craven, 
1925, c. 280. 


Edgecombe, Nash, Robeson: 


Art. 25. County Recorders’ Courts. 


§ 7-218. Established by county commissioners.— 
In any county in which a municipal recorder’s 
court may not be established under the provi- 
sions of this subchapter, or in which such court 
has in fact not been established in the county- 
seat, the board of commissioners may, in their 
discretion, establish a recorder’s court for the 
entire county, which shall be a court of record 
and shall be held at the county seat, or other 
place within the county provided by the board of 
commissioners. (1919, c. 277, s. 25; 1921, c. 110, 
s. 1; 1948, c. 543; C. S. 1563.) 

Local Modification.--Caldwell: Pub. Loc. 1931, c. 138; Hen- 
derson: 1927, c. 103; 1937, c. 97; 1939, c. 238; Richmond: 
1941, c. 60; Swain: Pub. Loc. 1939, c. 499. 

Editor’s Note.—The 1943 amendment added at the end of 


this section the following words “or other place within the 
county provided by the board of commissioners.” 


Stated in State v. Norris, 206 N. C. 191, 195, 173 S. 
B14: 

§ 7-219. Recorder’s election, qualification, and 
term of office. — The court shall be presided 


over by a recorder, who shall have the same 
qualifications as provided for recorders of mu- 
nicipalities. The first recorder shall be elected 
by the board of commissioners of the county, 
either at the time of the establishment of the 
court or within thirty days thereafter, and shall 
hold the office until the next regular election 
wherein county officers are elected, and until his 
successor shall be duly elected and qualified; and 
should a vacancy occur in said office at any time, 
the same shall be filled by the election of a suc- 
cessor with the qualifications herein provided, 
for the unexpired term, by the board of county 
commissioners at a regular or special meeting 
called for that purpose. The successor of the 
first recorder herein provided for and each suc- 
ceeding recorder shall be nominated and elected 
in the county in the same manner and at the 
same time as is now provided by law for the 
nomination and election of the elective officers 
of the county and in the general election for such 
elective officers. Before entering upon the duties 
of his office the recorder shall take and subscribe 
an oath of office as is now provided by law for 
justices of the peace, and shall file the same with 
the clerk of the superior court of the county, 
who shall duly record the same in a book kept 
for that purpose. The recorder’s salary shall be 
fixed in advance by the board of commissioners, 
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and paid out of the county funds upon vouchers, 
and shall not be increased or decreased during 
his term. (1919, c. 277, s. 25; C. S. 1564.) 

Local Modification.—Henderson: 1939, c. 238; Mecklenburg: 
1937, c. 253; Perquimans: 1943, c. 742; Scotland: 1925, c. 171. 

Cross References.—As to forms of oaths required of justice 
of the peace, see §§ 11-6, 11-7, 11-11; Const., Art. VI, § 7. 
As to penalty for failure to take oaths, see § 128-5. 

§ 7-220. Time and place for holding court.— 
The court shall be open for the trial of all criminal 
causes of which it has jurisdiction at least one 
day of each week, to be fixed by the board of 
county commissioners, and shall continue its 
session from day to day until all business is 
transacted by trial, continuance, or otherwise. 
The session of the court shall be held in the 
county courthouse or other place within the 
county provided by the board of commissioners 
for that purpose. Special sessions of the court 
may be cailed by the recorder as the necessities 
may require, (1919; c. 277, s. 26; C. S. 1565.) 


§ 7-221. No subsequent change of judgment.— 
When any case has been finally disposed of by 
the recorder and judgment pronounced therein, 
the case shall not thereafter be reopened or the 
judgment or sentence rendered therein changed, 
modified or stricken out by the recorder after the 
adjournment of the regular weekly term of court 
or after the adjournment of any special term of 
court by the recorder. - (1919, c. 277, s. 26; C. S. 
1566.) 


§ 7-222. Criminal jurisdiction—The court shall 
have jurisdiction in all criminal cases arising in 
the county which are now or may hereafter be 
given to a justice of the peace, and, in addition to 
the jurisdiction conferred by this section, shall 
have exclusive original jurisdiction of all other 
criminal offenses committed in the county be- 
low the grade of a felony as now defined by law, 
and the same are hereby declared to be petty 
misdemeanors: Provided, however, that where 
a special court or recorder’s court shall legally 
exist within such county by virtue of a special 
act of the legislature passed before the amend- 
ments to the constitution in reference thereto, 
then the county recorder’s court, as established in 
this article, shall not have jurisdiction of criminal 
cases within the territory of such existing record- 
er’s court, so as to interfere with or conflict with 
the existing recorder’s court, but shall have con- 
current jurisdiction where the jurisdiction of the 
two courts covers the same causes or the same 
subject-matter. This article and the establish- 
ment of any court thereunder shall not be con- 
strued to repeal, modify or in anywise affect any 
existing special court or recorder’s court by 
virtue of such former special acts herein referred 
to. (1919 ,ce 277i sae tease oo) 


Local Modification.—Franklin: 1943, c. 350. 

Cross Reference.—For statute divesting inferior courts in 
most counties of exclusive original jurisdiction in criminal 
actions, see § 7-64. 


§ 7-223. Jurisdiction and powers as in municipal 
court.—The recorders of county courts provided 
for in this article shall be vested with all the juris- 
diction and authority conferred upon recorders of 
municipal courts, in like manner and to the same 
extent as if such jurisdiction and authority had 
been specifically in this section set forth, in so far 
as such jurisdiction and authority are applicable 
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to such courts, and the provisions of this sub- 
chapter relative to municipal recorders’ courts 
shall in all things apply to the county recorders’ 
courts where same are not inconsistent and in so 
far as same are practically applicable: Provided, 
this section shall not take away the jurisdiction of 
a mayor to try breaches of ordinances when such 
city has no other municipal court. (1919, c. 277, 
s. 34; C. S. 1568.) 

Local Modification.—Bertie: 1943, c. 772; Nash: c. 768. 


§ 7-224. Removal of cases from justices’ courts. 
—When, upon written request made before en- 
tering on the trial of any cause before any justice 
of the peace, it shall appear proper for the cause 
to be removed for trial to some other justice, 
as is now provided by law, the cause may be re- 
moved for trial to the recorder’s court of the 
County. n (LOLS Caeiieesmeonelord, Calls, 35 er 
S. 1569.) 


Local Modification.—Cleveland, Lenoir: 1933, c. 277; 1939, 
c. 63; Mecklenburg: 1933, c. 277; 1937, c. 386. 
Editor’s Note.—Prior to Public Laws of 1921 this sec- 


tion read “upon affidavit, etc.,”’ instead of ‘‘upon written 


request, etc.,”? as it now stands. 

§ 7-225. Defendants bound by justice to record- 
er’s court.—In all criminal cases heard by a jus- 
tice of the peace or other committing magistrate 
of the county against any person for any offense 
included within the exclusive jurisdiction of the 
recorder’s court as provided in this article, and 
in which probable cause of guilt is found, such 
person shall be bound in a personal recognizance 
or surety to appear at the next succeeding ses- 
sion of the recorder’s court of the county, for 
trial; and in default of such surety such person 
shall be committed to the common jail of the 
county to await a trial: Provided, that in the 
event any justice of the peace or other commit- 
ting magistrate shall bind over to the superior 
court any person accused of a crime within the 
jurisdiction of the county recorder’s court, the 
clerk of the superior court shall, upon his own 
motion, transfer all papers in the case to the 
recorder’s court, and the case shall then stand 
for trial at the next succeeding term of said 
recorder’s court as if the defendant had been 
bound over to the recorder’s court in the first 
instance: and Provided further, that in the event 
any justice of the peace or other committing 
magistrate shall bind over to the recorder’s court 
any person charged with an offense beyond the 
jurisdiction of said court, the said recorder shall 
cause the accused person to enter into a new 
bond with sufficient surety for his appearance at 
the next succeeding term of the superior court of 
the county, and shall transmit all papers in the 
case to the said superior court, but this shall be 
done without additional cost to the accused per- 
Bore (1919..6.. 277, 8. 292) :1921).¢, 110, S240. S, 
1570.) 

Local Modification.—Vance, 
438, 

§ 7-226. Notice to accused of transfer; trial; 
obligation of bond.—Whenever the clerk of the 
superior court shall transfer the papers in any case 
from the superior court to a county recorder’s 
court, he shall at the same time issue a notice to the 
accused person and his surety, informing them that 
the cause has been so transferred and requiring the 
accused person to appear at the next succeeding 


Warren: Pub. Loc. 1927, c. 
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term of said recorder’s court for trial, and, upon 
the service of said notice upon the accused per- 
son and his surety, at least five days before the 
beginning of the next succeeding term of the 
recorder’s court, the case shall stand for trial at 
said term and the bond given by the accused per- 
son for his appearance at the next term of the 
superior court shall in all respects be valid and 
binding to compel the appearance of the accused 
person at the said next succeeding term of said 
recorder’s court, and in case said notice is not 
served on the accused person and his surety at 
least five days before the beginning of the next 
succeeding term of the recorder’s court, then the 
case shall not be tried without the consent of the 
accused person until the following term of the 
recorder’s court. (1921) cil10.16.,5% C.-S, 1570(a).) 


§ 7-227. Trials upon warrants; by whom war- 
rants issued. — All trials of criminal causes in 
said court shall be upon warrant issued by the 
clerk of the superior court or deputy clerk pro- 
vided for in this article, or by the recorder or by 
any justice of the peace of the county. In either 
event such warrant shall be issued upon affidavit 
duly made and subscribed, setting forth the com- 
plaint against the defendant: Provided, the re- 
corder shall have authority to amend the warrant 
and to allow amendment of the affidavit at any 
time before judgment. (1919, c. 277, s. 30; 1921, c. 
dese 6° Ciro) 1571.) 
ee iotates ve) vurners). 220) N. Cr 437,17. Ss 4) 
§ 7-228. Jury trial as in municipal court.—In 
all trials in county recorders’ courts, upon de- 
mand for a jury by the defendant or the prose- 
cuting attorney representing the state, a jury 
shall be had in the same manner and under the 
same provisions as are set forth in this subchap- 
ter in reference to municipal courts, so far as the 
same may be practically applicable to a county 
court. (1919, c.:277, s. 40; C. S, 1572.) 


Local Modification—Burke: 1931, c. 335; Cabarrus: 1939, c. 
347; Craven: 1929, c. 115; Henderson: 1933, c. 316; Hoke: 
Pub. Loc. 1937, c. 408; Pasquotank: 1941, c. 213; Perqui- 
mans: 1929, c. 25; Tyrrell: 1943, c. 177. 


§ 7-229. Sentence imposed; fines and costs paid. 
—Whenever any person shall be convicted or 
plead guilty of any offense of which the court 
has final jurisdiction the recorder may sentence 
him to the common jail of the county in which 
the court shall be held, and assign him to work 
on the public roads of the county where provi- 
sion has been made therefor; but if no provision 
has been made for working convicts upon the 
public roads in the county, then the recorder 
may sentence such person to be worked upon 
the public roads of any other county within the 
judicial district or any county within any ad- 
joining judical district which has made such 
provision: Provided, that in case the person so 
convicted or pleading guilty shall be a woman or 
an infant of immature years, then the recorder 
may assign him or her to the county workhouse, 
reformatory, or other penal institution located in 
the county; or if there be none, any similar in- 
stitution that may be located outside of the county 
to which judges of the superior court are author- 
ized to sentence such person under the general 
laws of the state. All fines imposed by the court 
shall be collected by the clerk of such court or the 
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deputy clerk thereof in the same manner as the 
clerk of the superior court collects fines imposed 
by the superior court; and, where a defendant is 
convicted and fails to pay the costs of such con- 
viction, the county shall pay such costs as is al- 
lowed by law in similar cases before the superior 
COUrENC1919) Geet T, 8. o2;°1925,-¢:°308: Cr. 15733) 


Cross Reference.—As to sentencing prisoners for work 
under the supervision of the State Highway and Public 
Works Commission, see §§ 148-30 and 148-32. 


§ 7-230. Appeals to superior court.—Any per- 
son convicted of any offense of which the county 
recorder has final jurisdiction may appeal to the 
superior court from any judgment or sentence of 
the court in the same manner as is now provided 
for appeals from the courts of justices of the 
peace; and any person tried before the recorder 
for any offense of which the court has not final 
jurisdiction shall, upon the recorder’s finding prob- 
able cause of guilt, be bound over to the superior 
court in the same manner as is provided by law in 
similar cases before justices of the peace. (1919, c¢, 
Diese 33) CoG wi5 4s) 

Derivative Jurisdiction—When the Superior Court sits 
upon an appeal from a judgment of a justice of the peace 
in a criminal action, or a judgment of a recorder’s court 
under this section, it is sometimes said to be acting under 
the derivative jurisdiction of the court from which appeal 
is taken; the trial is had upon the warrant issued by the 
court which had jurisdiction and which is required to be 
transmitted to the court with the return to the appeal. 
State v. Boykin, 211 N. C. 407, 412, 191 S. E. 18. ' 

Where the case is beyond the jurisdiction of the inferior 
court, it does not reach the Superior Court under this sec- 
tion by appeal, but by the process of “binding over,’’ and 
in such case only is an indictment necessary. Id. 


§ 7-231. Clerk of superior court ex officio clerk 
of county recorder’s court.—The clerk of the su- 
perior court of any county in which a county 
recorder’s court shall be established shall be ex 
officio clerk of such court. He shall keep separate 
criminal dockets in his office for such court in the 
same manner as he keeps criminal dockets in the 
superior court; he shall otherwise possess all the 
powers and functions conferred upon, and dis- 
charge all the duties required of, clerks of the su- 
perior court under the general law; and he shall 
be liable upon his official bond as clerk of the 
superior court for all of his official acts and con- 
duct in reference thereto. Whenever the clerk of 
the Superior Court acts ex-officio as clerk of the 
Recorder’s Court or General County Court, any 
assistant clerk or deputy clerk of the Superior 
Court in his office shall have power and authority 
to take affidavits, issue warrants and other proc- 
ess, administer oaths to witnesses and to perform 
any other duty in connection with said court un- 
der the direction of the clerk of the Superior 
Court, and for the acts of said assistant or deputy 
clerk, the clerk of the Superior Court shall be lia- 
ble on his official bond to the same extent that he 
would have been liable if he had done the act him- 
self. The preceding sentence shall not apply to 
recorder’s courts in Bladen, Brunswick, Camden, 
Gates, Halifax, Martin, Moore, Orange, Perqui- 
mans, Forsyth and Vance Counties. (1919, c. 277, 
s. 836; 1935; c. 345; C. S. 1575.) 


Local Modification.—Columbus: 1925, c. 232. 

Editor’s Note.—The last two sentences in above section 
were added by Public Laws 1935, chapter 345. 

Cited in State v. Boykin, 211 N. C. 407, 191 S. E. 18. 


§ 7-232. Deputy clerk may be appointed.—In- 
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stead of having the clerk of the Superior Court to 
act ex-officio as clerk of the Recorder’s Court or 
General County Court, the board of commissioners 
of any county wherein a county Recorder’s Court 
or General County Court may be established may, 
at the time of the establishment of said court or 
at the time of fixing the county budget for any 
succeeding year, call upon the clerk of the Su- 
perior Court to appoint a special deputy to act as 
clerk of the Recorder’s Court or General County 
Court, and the clerk of the Superior Court shall 
within sixty days thereafter appoint a special dep- 
uty to act as clerk of the Recorder’s Court or 
General County Court, unless the time for good 
cause shall be extended by the Board of County 
Commissioners. Said special deputy clerk shall 
assist the clerk of the Superior Court with the du- 
ties of his office and shall have all the rower and 
authority in reference to the county Recorder’s 
Court or General County Court conferred upon 
the clerk of the Superior Court by the preceding 
section, and he shall do all things in reference to 
said Recorder’s Court or General County Court 
under the direction of the clerk of the Superior 
Court of the county as fully as the clerk of the 
Superior Court would otherwise be authorized to 
do. The Board of Commissioners may require 
and fix the official bond of said special deputy 
clerk for the faithful performance of his duties 
and fix his salary, which shall be fixed before he 
enters upon his duties and shall not be lowered 
during his term of office. His term of office shall 
be for the same time as the term of the recorder 
of said court, unless he shall be sooner removed 
by the clerk of the Superior Court for cause, and 
shall cease at any time that the court itself shall 
cease to exist. This section shall not apply to 
Bladen, Brunswick, Camden, Gates, Guilford, 
Halifax, Lee, Martin, Moore, Orange, Perquimans, 
Forsyth and Vance Counties. (1919, c. 277, s. 36: 
1935,.c.' 346; CS. 1576.) 


Editor’s Note.—The amendment of 1935 changed this 
section in such a manner that a comparison is necessary in 
order to determine its effect. 


§ 7-233. Compensation of clerk when no deputy 
appointed.—When no deputy clerk is appointed 
or elected by the board of commissioners, 
they are authorized to pay annually to the 
clerk of superior court an amount fixed by the 
board, which shall be in addition to any salary or 
fees theretofore allowed by law to the clerk of su- 
perior court, and which shall be in compensation 
for the services rendered by him as clerk of the 
county recorder’s court. Such compensation 
shall be paid to the clerk of superior court so 
long as he shall perform the duties of clerk ex 
officio of the county recorder’s court. (1919, c. 
277, s. 36; C. S. 1577.) 


§ 7-234. Deputy clerk to take oath of office.— 
If any deputy clerk shall be appointed as pro- 
vided in this article he shall take the oath re- 
quired of deputy clerks under the general law, 
and in addition thereto shall take and subscribe to 
an oath to perform faithfully all the duties re- 
quired of him under this article, both of which 
oaths shall be recorded in the office of the clerk 
of the superior court, and such deputy clerk is 
further authorized to perform all duties of deputy 
clerk under the general law in addition to 
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the duties set forth in this article. (1919, c. 277, s. 
Chae Ge t.ol 18.) 

Cross Reference.—As to oaths required, see 8§ 2-13, 11-6, 
Jieyvl-lis MConst.Art. VI, s, 7. 

§ 7-235. Prosecuting attorney may be elected.— 
The board of commissioners of any county avail- 
ing itself of the provisions of this article may 
elect, at the same time, in the same manner, and 
for the same term as herein provided for the elec- 
tion of a deputy clerk, a prosecuting attorney for 
said court, and fix his compensation in such 
amount as they may deem _ suitable for the 
services to be rendered: Provided, that the board 
may require the county attorney to discharge the 
duties of prosecuting attorney in said court, and 
fix his compensation accordingly. (1919, c. 277, 
s/is8:°C. S: 1579,) 


Local Meodification.—Montgomery: 
ton: 1941, c. 164. 


1929, c. 112; Washing- 


§ 7-236. Fees for issuing and serving process.— 
All justices of the peace, constables and sheriffs 
issuing or serving warrants or other process re- 
turnable to the recorder’s court shall have the 
same fees as are now prescribed by law, which 
fees shall be collected and paid out in the same 
manner and by the same officers as collect and 
distribute such fees in the superior court. (1919, 
Gey ties SiC S, 1880.) 


§ 7-237. Costs and fees taxed as in municipal 
court.—Except as provided in § 7-238, there shall 
be taxed in the county recorder’s court the same 
costs and fees for the benefit of the officers there- 
of as provided for municipal recorder’s court. 
Such costs and fees shall be collected by the clerk 
and paid over monthly to the treasurer of the 
county as county funds to be dealt with by the 
commissioners. (1919, c. 277, s. 39; C. S. 1581.) 

Cross Reference.—See § 7-206, 


§ 7-238. Fees taxed when county officer on 
salary; recorder’s court fund.—In cases in which 
the recorder or judge and the solicitor of the 
county recorders’ courts shall be paid salaries, 
in lieu of fees for such recorder or judge or 
solicitor, the clerk of the recorder’s court shall 
tax against the defendant who is convicted, or 
who confesses his guilt, or upon whom judg- 
ment is suspended in said court in cases originally 
within the jurisdiction of the justice of the peace 
a tax fee of three dollars in each case, and in allt 
other cases within the jurisdiction of the said 
recorder’s court a tax fee of six dollars, and 
these several sums when collected shall be paid 
over by said clerk to the treasurer or financial 
agent of the county, to be kept by him as a 
separate and distinct fund to be known as the 
recorder’s court fund. This fund shall be used 
only in paying the salary of the recorder and 
prosecuting attorney of said court, and the other 
expenses of the’ court. (1921, c: 110,'s: 133°C, S. 


1598(a).) 
§ 7-239. Courts may be discortinued after two 
years. — The board of commissioners of any 


county which has established a county recorder’s 
court under the provisions of this article are au- 
thorized, after two years trial of the court, to dis- 
continue the same at any time thereafter if in 
their judgment the public interest shall require it. 
If any such court shall be so discontinued, the 
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action or resolution must be taken or adopted at 
least six months prior to the next general elec- 
tion, and shall not go into effect until the term of 
office of the recorder shall expire. (1919, c. 277, 
s. 357 GC, S./ 1683.) 


Art. 26. Municipal-County Courts. 


§ 7-240. Established for entire county.—The 
governing body of any municipality possessing a 
population of two thousand or over, according to 
the last federal census, in which the county court- 
house is located, and the board of commissioners 
of the county, shall have the power, at a joint 
meeting of the two bodies, by joint resolution, in 
the manner hereinafter provided, to establish a re- 
corder’s court so as to include the entire county, 
outside of other municipalities therein possessing 
a population of two thousand or over. After the 
adoption of such joint resolution such municipal 
recorder’s court shall possess all the powers and 
functions and exercise all the territorial jurisdic- 
tion in this subchapter conferred upon both mu- 
nicipal and county recorder’s court under the pro- 
cedure herein provided for, and subject to the 
provisions herein in reference to concurrent juris- 


diction where a special or recorder’s court exists 


under prior special acts in any portion of the 
county. (1919, c. 277, s. 41; C. S. 1583.) 
Local Modification.—Richmond: 1941, c. 60. 


§ 7-241. Election of recorder.—lIf the territorial 
jurisdiction of such municipal recorder’s court is 
extended to the entire county, as set forth in the 
preceding section, then the first recorder shall be 
selected for the term and in the manner hereinbe- 
fore set forth, by a joint meeting of the governing 
body of such municipality and the board of com- 
missioners of the county, and such recorder shall 
be thereafter nominated and elected as is provided 
for herein for the nomination and election of a 
county recorder. Such recorder shall be a resident 
of the municipality, and in all other respects the 
court shall be conducted under the proceedings 
herein provided for municipal courts. (1919, c. 
Dit Seales Cuseethot,) 

Local Modification.—Lenoir, Onslow, Sampson: 1925, c. 233; 
1027 Gee LAs 

§ 7-242. Mayor’s jurisdiction continued, when. 
—In case the jurisdiction of the recorder’s court 
of any municipality in any county shall not be 
extended in the manner authorized in this article, 
and no county recorder’s court shall be estab- 
lished therein, then the mayors of the various 
cities and towns in such county shall continue to 
have all the powers and functions and exercise 
all the jurisdiction now conferred upon such offi- 
cials by the general law for municipal corpora- 
tionss GL9LO ec. 277, 1s. 43->C° S.1585.) 


Art. 27. Provisions Applicable to All Record- 
ers’ Courts. 


§ 7-248. Appeals from justices of the peace. 
—In all cases where there is an appeal from a 
justice of the peace, such appeal shall be first 
heard in the recorder’s court, in the manner 
provided herein for hearing causes within the 
jurisdiction of a justice of the peace originating 
in the recorder’s court. (1919, c. 277, s. 54%4; C. 
S. 1597.) 

Object.—One of the objects of this and related sections 
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was to relieve the congested dockets of the Superior Court. 
State v. Baldwin, 205 N. C. 174, 175, 170 S. E. -645. 

Under the general provisions of this section, an appeal 
from a conviction of simple assault in a justice’s court must 
first be taken to the recorder’s court and not the Superior 
Court in the counties affected by the act. Id. 

§ 7-244. Offenders may be sentenced to city 
chain-gang. — In case any municipality possess- 
ing a population of two thousand or over, as pro- 
vided for herein, in which a recorder’s court shall 
be established pursuant to the provisions of this 
subchapter, shall now or hereafter establish and 
maintain a city chain-gang, or workhouse or 
other penal institutions for the imprisonment and 
working of city prisoners, any recorder may 
sentence any person convicted of any offense 
committed within said municipality and punish- 
able by imprisonment, to be imprisoned and 
worked on such city chain-gang, or in such 
workhouse or other penal institutions, for such 
time as the recorder may in his discretion de- 
termine in accordance with the law. (1919, c. 
277, s. 44; C. S. 1586.) 


Lecal Modification—Richmond: 1941, c. 60. 
Cross Reference.—See § 7-194 and notes. 


§ 7-245. Recorders’ courts substituted for other 
special courts.— Wherever there has been es- 
tablished in any county, city, or town a recorder’s 
court or other special court, which, under the 
provisions of this subchapter, might have been 
established hereunder, whether it shall possess 
exactly the same jurisdiction and functions or 
not, the board of commissioners of the county or 
the governing body of such city or town, or the 
governing body of such city or town and the 
board of commissioners of the county acting 
jointly, may abolish such existing court and 
adopt any one of the courts herein provided for 
by appropriate resolution of such boards. (1919, 
c. 277, s. 45; C. S. 1587.) 


Art. 28. Civil Jurisdiction of Recorders’ Courts. 


§ 7-246. Civil jurisdiction may be conferred.— 
The board of county comnrssioners of any county 
in which there is a city ar town with a population 
of not less than ten thousand inhabitants, in 
which city or town there has been established a 
municipal recorder’s court, under the provisions 
of this subchapter, or in which there is a munic- 
ipal recorder’s court established by law, may con- 
fer upon such recorder’s court jurisdiction to try 
and determine civil actions, as hereinafter pro- 
vided, wherein the party plaintiff or defendant is 
a resident of such county, or is doing business in 
the county. Such jurisdiction may be conferred 
by resolution by the board of county commission- 
ers of any county, entered upon their minutes, and 
the board of county commissioners of the county 
may likewise confer civil jurisdiction on the 
county recorder’s court to try and determine civil 
actions as hereinafter provided wherein one or 
more of the parties, plaintiff or defendant, is a 
resident of said county or is doing business there- 
in. (1919; ce. 277,08. 471921, ct 110, s..75 1933,,c. 
166; C. S. 1589.) 


Local Mbodification.—Carteret: 1933, c. 379; 
1941, c. 60; Surry: Pub. Loc. 1927, c. Passe Gerke 

Editor’s Note.—Prior to the Amendment of 1933, Public 
Laws 1933, c. 166, this section applied in cities or towns of 
not less than 10,000 “‘nor more than 25,000” inhabitants. The 
quoted clause was omitted by the amendment. 

Constitutionality—A similar statute authorizing the board 


Richmond: 
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of commissioners of a county having a recorder’s court ta 


' allot stated civil jurisdiction to said court by the adoption 


of a resolution to that effect was held to be unconstitu- 
tional as an unlawful delegation of legislative powers. 
Durham Provision Co. v. Daves, 190 N. C. 7, 128 S. E. 593. 

§ 7-247. Extent of jurisdiction—vThe jurisdic- 
tion of such municipal and county recorders’ 
courts in civil actions shall be as follows: (a) 
Jurisdiction concurrent with that of the justices 
of the peace within the county; (b) jurisdiction 
concurrent with the superior court in all actions 
founded on contract, wherein the amount in- 
volved exclusive of interest and costs does not 
exceed one thousand dollars; (c) jurisdiction con- 
current with the superior court in actions not 
founded upon contract wherein the amount in- 
volved exclusive of interest and costs does not 
exceed the sum of five hundred dollars. (1919, 
Ci. 277 ager 4851 921," 110 sees Sa 1500) 

Local Modification.—Carteret: 1933, c. 379; Mecklenburg: 
1933, c. 174. 

§ 7-248. Procedure in civil actions.——The rules 
of practice, issuing and serving process, and filing 
pleadings shall conform, as near as may be, to the 
practice in the superior court: Provided, it shall 
not be necessary to file written pleadings in any 
action of which justices of the peace now have 
jurisdiction. The process shall be returnable di- 
rectly to the court; and no civil process shall be 
issued by any recorder’s court to any county other 
than that in which the court is located. (1919, c. 
O77 65507 292k Ce 110) 6. OIG, Orel outs) 


Local Modification.—Carteret: 1933, c. 379. 

Cross Reference.—As to uniform practice in inferior courts 
ea summons issued to run outside county, see §§ 1-92, 
Editor’s Note.—Prior to the amendment in 1921, it was 
necessary to file written pleadings in an .vction of which 
the justice of the peace had jurisdiction. 


§ 7-249. Trial by jury in civil actions.—In all 
civil actions the parties shall be deemed to have 
waived a trial by jury unless demand for such 
trial is made before the trial begins. The de- 
mand shall be in writing and signed by the party 
making it, or his attorney, and accompanied by 
a deposit of five dollars to insure the payment of | 
the jury tax: Provided, such demand shall not 
be used to the prejudice of the party making it. 
(1019 C2 27.7 os. (49 pel 92d) et 10) Sh 10 CaS nos) 


Local Modification.—Craven: 1929, c. 115, s. 1; Hoke: b 
Loc. 1937, c. 408. ‘ tre 
Editor’s Note.—The amendment in 1921 changed 


¢ the 
amount of the deposit from three to five dollars. 


§ 7-250. Jurors drawn and summoned.—If a 
trial by jury is demanded, the recorder shall 
continue the cause until a day to be set, and 
the recorder, together with the attorneys for all 
parties, shall immediately proceed to the office 
of the register of deeds of the county and cause 
to be drawn a jury of eighteen, observing as 
nearly as may be the rule for drawing a jury 
for the superior court. The recorder shalt issue 
the proper writ to the sheriff of the county, com- 
manding him to summon the jurors so drawn 
to appear at the court on the day set for the 
trial of the action. (1919, c. 277, s. 50; C, S. 1593.) 

Local Modification.—Craven: 1929, c. 115, s. 1; Hoke: Pub. 
Loc. 1937, c. 408. 

§ 7-251. Talesmen and challenges. — The re- 
corder shall have the right to call in bystanders 
according to the practice in the superior court 
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as nearly as the same is applicable, and each 
party shall have the same causes of challenge as 
in the superior court. (1919, c. 277, s. 51; C. S. 
1594.) 

Local Modification.—Craven: 1929, c. 115, s. 1; Hoke: Pub. 
Loc. 1937, c. 408. 

§ 7-252. Jury as in superior court.—The jury 
shall be a jury of twelve, and the trial shall be 
conducted as nearly as possible as in the su- 
perior court. (1919, c. 277, s. 52; C, 8. 1595.) 

Local Modification.—Craven: 1929, c. 115, s. 1; Hoke: Pub. 
Toc; 1937, c. 408; Surry: Pub. Loe. 1927, c. 133, s. 2. 

§ 7-253. Appeals to superior court—Appeals 
may be taken from the recorder’s court to the 
superior court of the county in term time, for 
errors assigned in matters of law, in the same 
manner as now provided for appeals from the 
superior court to the supreme court, with the 
exception that the record may be typewritten 
instead of printed, and only one copy thereof 
shall be required. The time for taking and per- 
fecting appeals shall be counted from the end of 
the term. Upon such appeal the superior court 
may either affirm or modify the judgment of the 
recorder’s court, or remand the cause for a new 
trial. From the judgment of the superior court 
an appeal may be taken to the supreme court: 
Provided, that appeals from a county recorder’s 
court to the superior court of the said county 
shall be tried de novo in the superior court. 
(1919, c. 277, ss. 53, 54; 1921, c. 110, s. 11; C. S. 
1596.) 

Editor’s Note.—The last provision contained in this sec- 
tion is new with the Acts of 1921. 


§ 7-254. Enforcement of judgments.—Orders to 


stay execution shall be the same as in ap- 
peals from the superior court to the supreme 
court. Judgments of the recorder’s court may 


be enforced by executions issued by the clerk 
thereof, returnable within twenty days. Tran- 
scripts of such judgments may be docketed in 
the superior court, as now provided for judg- 
ments of justices of the peace; and the judg- 
ment, when docketed, shall in all respects be a 
judgment of the superior court as if rendered 
by such court, and shall be subject to the same 
statute of limitations and the statutes relating 
to revival of executions: Provided, that a judg- 
‘ment of the recorder’s court shall not be a lien 
upon real estate until docketed in the superior 
court. (1919, c. 277, s. 55; 1921, c. 110, s. 12; C. 
‘S. 1598.) 


Editor’s Note.—The last provision, herein contained, pro- 
viding docketing in the superior court before the judg- 
ment shall be a lien upon real estate, is new with the Acts 
of 1921. 


§ 7-255. Costs in civil actions—In all civil ac- 
tions the clerk shall tax against the losing party 
the sum of three dollars in cases originally with- 
in the jurisdiction of the justice of the peace, and 
the sum of six dollars in all other cases, and all 
sums so collected shall be disposed of as provided 
for tax fees in criminal actions in § 7-238. (1921, 
© 110, e428; CC, $..1598(a).) 

Cross Reference.—See also §§ 7-206 and 7-237. 


Art. 29. Elections to Establish Recorders’ Courts. 


§ 7-256. Election required—The courts pro- 
vided for in this subchapter shall be established 
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upon elections held as set forth in this article, 
except county recorders’ courts which may ba 
established by the county commissioners of any 
county without a popular vote. (1919, c. 277, s. 
58; 1921, c. 110, s. 14; C. S. 1599.) 

Editor’s Note.—The excepting clause in this section was 
placed herein by the Acts of 1921. 

§ 7-257. Municipal recorder’s court—The gov- 
erning body of any city or town which may, under 
the terms of this subchapter, establish a court, 
prior to its establishment shall pass a resolution, 
if in their judgment such court should be es- 
tablished, reciting such fact and calling an elec- 
tion at a date to be fixed, which shall be not 
less than thirty days nor more than two years 
from the passage of the resolution, at which 
election there shall be submitted to the quali- 
fied voters of the city the question of establishing 
such court. The form of the ballot shall be as 


prescribed in § 163-155, subsec. (e). (1919, c. 
Pili eSoSs LIBOsC. 201 Gas: 1600.) 
Editer’s Note.—The 1939 amendment substituted ‘two 


years” for “sixty days’ formerly appearing in the eighth 
line of this section. 

§ 7-258. Notice of election.—Notice of such 
election shall be given, signed by the clerk of 
the city or town or the mayor thereof, containing 
in substance the resolution, the date of the elec- 
tion, and a reference to this subchapter, which 
notice shall be published once a week for four 
successive weeks prior to said election in some 
newspaper published in the city or town. (1919, 
C20 a 69-66. 5916017) 


§ 7-259. New registration may be ordered. 
The governing body of such city or town may 
in its discretion order a new registration of the 
voters for any election authorized hereunder. 
(1970 e Se 7 78-60 CS. 1602.) 


§ 7-260. Manner of holding election. — The 
election shall be held, reported, and recorded in 
the city or town, under the laws governing gen- 


‘eral elections as near as may be applicable to 


the city or town. The result of the election shall 
be reported to, canvassed and declared by the gov- 
erning body of the city or town, and recorded 
upon the minutes thereof. If the majority of the 
votes cast is declared in favor of such court, it 
shall be established, and not otherwise. (1919, 
COT se ea CS, S1603.) 

Cross Reference.—As to general election laws, see § 163- 
148 et seq. 

§ 7-261. Another election after two years.— 
If the majority of the votes cast at such election 
is against the court, another election for the 
same purpose may thereafter be called, but not 
within less than two years from the first or any 
succeeding election in reference thereto. (1919, 
bot, 6. 02; CC. 5. 1604.) 


§ 7-262. Municipal courts with jurisdiction 
over the entire county.—The courts provided 
for in article twenty-six of this subchapter shall be 
established in the following manner: The gov- 
erning body of the city and the board of county 
commissioners of the county, at a joint meeting, 
shall pass a joint resolution calling an election 
submitting to the voters of the entire county the 
question of the establishment of said court. The 
election shall be conducted by the county com- 
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missioners in the same manner as is prescribed 
for the conduct of elections for the establishment 
of municipal recorders’ courts by the governing 
bodies of cities and towns, in so far as said pro- 
cedure is applicable; the result of the election shall 
be recorded in the minutes of the county com- 
missioners and certified to and recorded in the 
minutes of the governing body of the city. The 
form of the ballot shall be as prescribed in § 
163-155, subsec. (e). (1919, c. 277, s. 62; CS: 
1606.) 


§ 7-268. Expense of elections paid—vThe ex- 
pense of conducting the elections for “municipal 
courts” and “municipal-county courts” shall be 
borne by the city or municipality concerned. 
Meo? tees or FS: 682" C. S5e1607.) 


§ 7-264. Certain districts and counties not in- 
cluded.—This subchapter shall not apply to the 
following judicial districts: the tenth, except as to 
Granville and Orange counties; the eleventh; the 
seventeenth; the eighteenth, except as to Ruther- 
ford and Transylvania counties; the nineteenth; 
and the twentieth, except as to Cherokee, Jack- 
son, Haywood and Swain counties; nor shall. it 
apply to the counties of Chatham, Columbus, 
Johnston, New Hanover, and Robeson. (1919, c. 
Piece O41 OO ences t1 0.05: 165° Hx, “Sessent92ieece: 
59, 80; 1923, cc. 19, 40; 1925, c. 162; Pub. Loc. 
LOCC. 214, 04501929, iccl7, 111, 174 sO 340. 
OBI CC ay 195 eh933) Cc, 142; 11935. ci 396594039 ne: 
204; 1941, c. 338; C. S. 1608.) 


Local Modification.—Alexander: 1939, c. 204; Halifax: 1931, 
ce. 3; Hyde: 1935, c. 396; 1941, c. 134. 


SUBCHAPTER: VII. GENERAL COUNTY 
COURTS. 


Art. 30. Establishment, Organization and 


Jurisdiction. 


§ 7-265. Establishment authorized; official en- 
titlement; jurisdiction.—In each county of this 
state, there may be established a court of civil and 
criminal jurisdiction, which shall be a court of 
record and which shall be maintained pursuant to 
this subchapter and which court shall be called the 
general county court and shall have jurisdiction 
over the entire county in which said court may be 
established. In any county in the state in which 
there is situated a city which has or may have in 
the future a population, according to any enumera- 
tion by the United States census bureau, of more 
than twenty thousand inhabitants, the commis- 
sioners of such county or counties are authorized 
hereby to establish general county courts as here- 
inafter provided without first submitting the 
question of establishing such court to a vote of 
the people: Provided, that the said enumeration 
need not be made at a regular decennial census. 
In the event that the second sentence of this 
section is acted upon by the commissioners of 
any county in establishing a general county court, 
as is herein provided, the said commissioners 
may make such provisions for holding such courts 
in such) city.))/ (1928;  eeolews. 1251985, of" 249* 
1927, c. 74; C. S. 1608(£).) 

Local Modification.—Caswell: 1931, c. 17; 1933, c. 405; 1937, 
c. 54; Cherokee: Pub. Loc. 1927, c. 87; Henderson: 1927, c. 
103; Richmond: 1941, c, 60, s. 1; Transylvania: 1931, c. 1; 


Wilson: 1931, c, 61; 1935, cc. 29, 149, s. 1. 
Editor’s Note.—See note to § 7-278. 
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In General.—Under this section the Legislature may create 
courts inferior to Superior Court if provision is made for 
appeal to the Superior Court. Jones v. Standard Oil Co., 
2 N.C, 328, (162: S$; Eae74it 

The establishment of a General County Court by the 
board of commissioners of a county under the provisions of 
this and related sections, will not be held invalid as being 
an unlawful exercise of legislative power, the jurisdiction 
of such courts being prescribed by the Legislature and 
the board of commissioners being clothed merely with the 
power to find the facts in regard to the necessity and 
expediency of such court, and their acts in establishing 
such courts having been ratified by the Legislature. State 
on Relation of Meador vy. Thomas, 205 N. C. 142, 170 S. E. 
110. 

Enactment of Acts of Commissioners in Creating Courts. 
—The acts of the county commissioners in the organiza- 
tion of general county courts, heretofore organized, as pro- 
vided by ch. 216 of the Public Laws of 1923 and ch. 85 of 
the Public Laws, extra session 1924, and all amendments 
thereto, were ratified and declared to be the acts of the 
General Assembly of North Carolina by the Acts 1927, ch. 
Von sey IR 


§ 7-266. Creation by board of commissioners. 
without election.—If in the opinion of the board 
of commissioners of any county, the public inter- 
ests will be best promoted by so doing, they 
may establish a general county court under this 
article, by resolution which shall, in brief, recite 
the reasons for the establishment thereof, and: 
further recite that, in the opinion of the 
board of commissioners, it is mot necessary 
that an election be called upon the _ estab- 
lishment of such court as herein provided for, 
and upon the adoption of such resolution the 
board of commissioners may establish said court 
without holding such election. (Ex. Sess. 1924, c. 
85,'s.2.) 

Local Modification.—Henderson: 1927, c. 103; Person: 1929, 
c. 246. 

Cited in Efird v. Board of Com’rs, 219 N. C. 96, 12 S. E. 
(2d) 889. 

§ 7-267. Abolishing the court—Whenever in. 
the opinion of the board of commissioners of any 
county in which a court has been established un- 
der this article, the conditions prevailing in such 
county are such as to no longer require the said 
court, such board of county commissioners may, 
by proper resolution reciting in brief the reasons 
therefor, abolish said court: Provided, no such 
court shall be abolished except at the end of the 
terms of office of the judge and solicitor, unless 
such judge and solicitor shall voluntarily tender 
their resignations, setting forth, in brief, that in 
their opinion the existence of the said court is no 
longer necessary, in which event the board of 
commissioners may forthwith abolish the same. 
(Ex. Sess. 1924, c. 85, s. 2.) 


Cited in Efird v. Board of Com’rs, 219 N. C. 96, 12 S. E. 
(2d) 889. 


§ 7-268. Transfer of criminal cases.—Upon the 
establishment of the general county court, as in 
this article authorized, the clerk of the superior 
court shall immediately transfer from the superior 
court to such general county court all criminal 
actions pending in the superior court of which the 
general county court has jurisdiction, as in this 
article conferred, and the general county court 
shall immediately proceed to try and dispose of 
such criminal actions. (Ex. Sess. 1924, c. 85, s. 2.): 

This and related sections modify § 15-177. See State v. 
Baldwin, 205 N. C. 174, 170 S. E. 645. 

§ 7-269. Transfer of civil cases—Transfers may 
be made in term of any civil action in the superior 
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court to the general county court, and from the 
general county court to the superior court by the 
presiding judge of said respective courts, by con- 
sent, or upon motion of which due notice has been 
given, when, in the opinion of the presiding judge 
of the court from which the transfer is to be made, 
the ends of justice will be best served and pro- 
moted by such transfer. (Ex. Sess. 1924, c. 85, s. 
2; 1933, c. 127.) 


Editor’s Note.—This section was rewritten by Public Laws 
1933, c. 127. Many changes were effected for a determina- 
tion of which a comparison with the old section is necessary. 

Referring to this section, 11 N. C. Law Rev., 216, says 
the 1933 amendment amends the Act of 1924, ch. 85, which 
authorized the judge of the Superior Court to transfer civil 
actions to the General County Court for trial. The amend- 
ment allows the judge of either the Superior Court or the 
General County Court to transfer cases to the other court 
for trial, either by consent or by motion upon notice. 


§ 7-270. Costs.—Cost in both criminal and civil 
actions shall be taxed and collected as now pro- 
vided by law. (Ex. Sess. 1924, c. 85, s. 2.) 


§ 7-271. Judge; election, term of office, vacancy 
in office, qualification, salary, office—The court 
shall be presided over by the judge, who may 
be a licensed attorney at law, and at the time 
of his election he shall be a qualified elector 
in the county. The first judge of the court upon 
the establishment of said court shall be elected 
by the board of county commissioners within 
thirty days after the establishment of said court, 
and he shall hold his office until January first, 
following the next general election of county 
officers and until his successor is elected . and 
qualified. If a vacancy occurs in the office of 
judge of said court, the same shall be filled by 
the election of a successor for the unexpired 
term by the board of county commissioners. 
After the first elected judge by the board of 
county commissioners, each succeeding judge 
shall be elected by a vote of the qualified electors 
of the county at the next general election before 
the expiration of the term of office and when 
other county officers are elected, and shall hold 
his office for a term of four years beginning Jan- 
uary first following his election, and until his 
successor is elected and qualified. Before en- 
tering upon the duties of his office, the judge 
shall take and subscribe an oath of office, as 
is now provided by law for justices of the peace, 
and he shall file the same with the clerk of the 
superior court of the county. The salary of said 
judge shall be fixed by the board of commis- 
sioners of the county, and shall not be de- 
creased during the term of office, and it shall be 
paid monthly out of the funds of the county. 
The judge shall reside in the county and shall 
be provided by the county commissioners with 
an office at the county-seat. The terms of said 
court shall be held in the courthouse, except as 
otherwise provided in § 7-265, but they shall at 
no time inconvenience or discommode the superior 
court of the county while the superior court in 
term is using the courthouse. If in the opinion 
of the board of commissioners the best interests 
of the county will be promoted thereby, the said 
board may appoint such judge, fixing his term of 
office, in which event the judge so appointed shall 
hold office pursuant to such appointment, and 
shall not be elected by a vote as herein provided 
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for. (1923, c. 216, s. 2; Ex. Sess. 1924, c. 85, s. 1; 
C. S. 1608(g).) 


Local Modification.—Duplin: 1943, c. 264; Scotland: 1925, c. 
172. 

Cross References.—As to forms of oaths required of jus- 
tices of peace, see § 11-11. As to oaths required of public 
officials generally, see §§ 11-6, 11-7; Const., Art. VI, s. 7. 

Editor’s Note.—This section was amended in 1924 by 
striking out a provision fixing the salary at not less than 
$3600 not to be increased; by striking out the provision deny- 
ing the judge the power to practice law in other courts, 
and by adding the last sentence. 

Election of Judge by Commissioners Constitutional.—Un- 
der the Const., Art. IV, § 30, the legislature may provide 
for the election of officers of inferior courts, and the word 
“election” does not necessarily import a popular election 
and the delegation to the county commissioners of the powe 
to elect judges is not an unlawful delegation of legislative 
powers. State ex rel. Meador v. Thomas, 205 N. C. 142, 
1707 SES 1103 


§ 7-272. Terms of court—The court shall open 
for the transaction of business and trial of causes 
the first Monday of each month and continue un- 


til all matters before the court are disposed of. 
(1923, c. 216, s. 2; C. S. 1608(h).) 


§ 7-273. Prosecuting officer; duties, election, 
salary, etc.—There shall be a prosecuting attorney 
of the general county court, to be known officially 
as prosecutor, who shall appear for the state and 
prosecute in all criminal cases being tried in said 
court, and for his services he shall be paid such 
salary as may be fixed by the board of county 
commissioners. He shall be elected by the board 
of county commissioners for the first term as 
herein provided for the election of the judge, and 
thereafter by the qualified electors of the county 
in the same manner as is provided herein for the 
election of the judge; and vacancies in the office 
of the prosecutor shall be filled by the board of 
county commissioners as they are herein au- 
thorized to fill vacancies in the office of judge. If 
requested to do so by the judge, the prosecutor 
shall represent the county in prosecution of crim- 
inal appeals from this court in the superior court. 
The salary of the prosecutor shall be paid monthly 
out of the county funds. If in the opinion of 
the board of commissioners the best interests of 
the county will be promoted thereby, the said 
board may appoint such solicitor, fixing his 
term of office, in which event the solicitor so 
appointed shall hold office pursuant to such ap- 
pointment, and shall not be elected by a vote as 
herein provided for. (1923, c. 216, s. 3; Ex. Sess. 
TOP ACMA Dy Om emLooamC. 2O0ssi t* CC. oO, 1608(1).) 


Local Modification.—Duplin: 1943, ¢. 264; Henderson: 1927, 


Coes. 

Editor’s Note.—This section was amended in 1924 by strik- 
ing out a provision limiting the salary to a minimum of 
$1,000. The last sentence was also added by that amend- 
ment. 

The 1925 amendment struck out the word “judge” in the 
last sentence and substituted the word “solicitor.” 


§ 7-274. Superior court clerk as clerk ex officio; 
salary, bond, etc.—The clerk of the superior court 
of the county shall be ex officio clerk of the gen- 
eral county court, herein provided for, and in ad- 
dition to the salary and fees paid him as clerk of 
the superior court, he shall be paid such additional 
compensation as the county commissioners of the 
county may fix, to be paid monthly out of the 
county funds. The said clerk shall be liable upon 
his official bond for the discharge of his duties and 
caring for funds paid to him to the same extent 
as he is bound as clerk of the superior court. The 
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Clerk of said Court or any deputy thereof, upon 
application and the making of proper affidavit, 
as provided by law, shall have power and au- 
thority to issue any criminal warrant or war- 
rants in said Court and make the same returnable 
before the Judge thereof, at any time or times 
designated for the trial of criminal cases. The last 
sentence shall not apply to the following counties: 
New Hanover, Caldwell, Henderson, Ashe, Hoke, 
Lincoln, Wayne, Wilkes, Nash, Edgecombe, 
Alexander, Rockingham, Duplin, Union, Alleghany, 
Halifax, Alamance, Clay, Yancey, Dare, Wake, 
Hertford, Jackson, Mecklenburg, Craven, Vance, 
Person, Robeson, Johnston, Yadkin, Davidson, 
Haywood, Pitt, Tyrrell, Hyde, Watauga, Durham, 
Scotland, Forsyth and Camden. (1923, c. 216, s. 
4: 1931, c. 233; C. S. 1608(j).) 


§ 7-275. Sheriff; duties; additional allowance. 
—The sheriff of the county or his deputy ap- 
pointed shall attend upon the - terms of this 
court in the same manner and with the same 
power and authority as he does and has in at- 
tendance upon the superior courts of the county. 
The county commissioners of the county are 
authorized to make said sheriff such additional 
allowances as they may fix for such services in 
addition to his salary and fees fixed by law. 
(1923, c. 216, s. 5; C. S. 1608(k).) 


§ 7-276. Fees of clerk and sheriff—In those 
counties in which the clerk of the superior court 
and sheriff are paid fees, and not salaries, such 
clerk and sheriff shall receive the same fees for 
services rendered in the general county court as 
they would have received had such services been 
rendered in the superior court. (Ex. Sess. 1924, 
c. 85, s. 5%.) 

Local Modification.—Scotland: 1925, c. 172. 


§ 7-277. Separate records to be kept by clerk; 
blanks, books and’ stationery.—The clerk of the 
said general county court shall keep separate 
records, criminal and civil, for the use of said 
court, to be furnished by the county commis- 
sioners, and they shall also provide all such 
necessary blanks, forms, books and stationery as 
may be needed by said court. And the said 
clerk shall keep the same in his office of clerk of 


the superior court. (1923, c. 216, s. 6; CAyS: 
1608(1).) 
§ 7-278. Criminal jurisdiction, extent. — The 


general county ceurt, herein provided for, shall 
have the following jurisdiction in criminal actions 
within the county: 

1. Original, exclusive and concurrent juris- 
diction, as the case may be, of all offenses with- 
in said county which are now or may hereafter 
be given to justices of the peace under the con- 
stitution and general laws of the state, including 
all offenses of which mayors of towns or other 
municipal courts now have jurisdiction. 

2. Original and concurrent jurisdiction with 
justices of the peace to hear and bind over to 
the superior court all persons charged with any 
crime within the territory of the general county 
court, and of which said court is not herein 
given final jurisdiction. 

3. To punish for contempt to the same ex- 
tent and in the manner allowed by law to the 
superior courts of this state; to issue writs ad 
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testificandum and other process to compel the 
attendance of witnesses and to enforce the or- 
ders and judgments of the court in the same 
manner allowed by law to the superior courts of 
this state. 

4. The general county court shall have juris- 
diction in all criminal cases arising in the county 
which are now or may hereafter be given to a 
justice of the peace, and in addition thereto shall 
have exclusive original jurisdiction of all other 
criminal offenses committed in the county be- 
low the grade of a felony as now defined by law, 
and the same are hereby declared to be petty 
misdemeanors. In all criminal cases heard by 
a justice of the peace or other committing magis- 
trate of the county against any person for any 
offense included within the exclusive jurisdic- 
tion of the general county court, as herein pro- 
vided for, and in which probable cause of guilt 
is found, such person shall be bound in a per- 
sonal recognizance, or surety, to appear at the 
next first Monday of the month next succeeding 
before the general county court for trial, and in 
default of surety such person shall be commit- 
ted to the county jail to await trial. 

5. In counties in which there is a special court or 
courts for cities and towns, the jurisdiction of the 
general county court in criminal actions shall be 
concurrent with the jurisdiction conferred upon 
such special courts. (1923, c. 216, s. 13; 1924, c. 
$5,.50 07.6. oO 2608(m).) 

Cross Reference.—For statute divesting inferior courts in 


most counties of exclusive original jurisdiction in criminal 
actions, see § 7-64. 

Editor’s Note.—The fifth paragraph was added by the 
1924 amendment. 

In General.—This section as enacted was one of many 
general provisions applicable to the several courts provided 
by the act. The last clause has reference to the jurisdic- 
tion exercised by the statutory courts in all criminal mat- 
ters arising in the county which are given to justices of the 
peace. State v. Baldwin, 205 N. C. 174, 175, 170 S. E. 645. 

When the amendment of 1924 is construed in pari materia 
with both § 7-265 et seq., and § 7-185 et seq., it has a 
prospective purpose and means that when general county 
courts exist or are created in counties where special courts 
for cities and towns shall be, or shall have been created, or 
are in contemporaneous existence, their jurisdiction shall be 
as defined in the amendment, that is, concurrent with the 
jurisdiction conferred upon such special courts. In re 
Barnes, 212'N. C. 735, 738, 194 S. E. 499. 

- Warrant on Appeal.—Upon conviction in a county court of 
a misdemeanor within the final jurisdiction of such court, 
upon a warrant sworn out before a justice of the peace, on 
appeal the superior court has derivative jurisdiction to try 
defendant upon the same warrant without a bill of indict- 


ment found by the grand jury. State v. Shine, 222 N. C. 
237, 22 S. E. (2d) 447. 


§ 7-279. Civil jurisdiction, extent—The jurisdic- 
tion of the general county court in civil actions 
shall be as follows: 

1. Jurisdiction concurrent with that of the jus- 
tices of the peace of the county; 

2. Jurisdiction concurrent with the 
court in al! actions founded on contract; 

3. Jurisdiction concurrent with the superior 
court in all actions not founded upon contract; 

4. Jurisdiction concurrent with the superior 
court in all actions to try title to lands and to pre- 
vent trespass thereon and to restrain waste there- 
of; 

5. Jurisdiction concurrent with the superior 
court in all actions pending in said court to is- 
sue and grant temporary and permanent restrain- 
ing orders and injunctions; 


superior 


[ 526 ] 


§ 7-280 


6. Jurisdiction concurrent with the superior 
court of all actions and proceedings for divorce 
and alimony, or either; 

7. Jurisdiction concurrent with the superior 
court in all matters pending in said court for the 
appointment of receivers, as provided in §§ 1-501, 
et seq.; 

8. Jurisdiction concurrent with the superior 
court tO appoint receivers. (1923, c. 216, s. 14; 
1935, c. 171; 1937, c. 58; C. S. 1608(n).) 


Local Modification.—Bertie: 1935, c. 179. 

Editor’s Note.—The 1935 amendment added subsection 6 
to this section, and the 1937 amendment added subsections 
7 and 8 See 12 N. C. Law Rev., 39. 


§ 7-280. Election, requirement of.—The general 
county court, herein provided for, shall be es- 
tablished upon elections as set forth in this article, 
except as otherwise provided in §§ 7-265 and 
72966. (1928,)c. 216, 18220; Ce S$1608(0).) 

Cross Reference.—As to when court may be established 
without election, see §§ 7-265 and 7-266. 

Cited in State ex rel. Meador v. Thomas, 205 N. C. 142, 
145). 170) 52-8. 110. 


§ 7-281. Resolution by county commissioners; 
time for election; ballots—The board of commis- 
sioners of the county shall pass a resolution, if 
in their judgment such court should be established, 
reciting such fact and calling an election at a date 
to be fixed, which shall not be less than thirty 
days nor more than sixty days from the passage 
of the resolution, at which election there shall be 
submitted to the qualified voters of the county 
the question of establishing such court. The form 
of the ballot shall be as provided in § 163-155, 
subsec. (e). (1923, c. 216, s. 21; C. S. 1608(p).) 


§ 7-282. Notice of election; publication—No- 
tice of such election shall be given at least 
thirty days prior to the day of election, signed by 
the chairman of the board of county commis- 
sioners and containing in substance the resolu- 
tion passed by the board, the date of the elec- 
tion and a reference to the act creating the court, 
and which notice shall be published once a week 
for four successive weeks prior to said election 
in some newspaper published in the county and 
a copy thereof shall be posted at the courthouse 
door. (1923, c. 216, s. 22; C. S. 1608(q).) 


§ 7-283. Law governing elections; election offi- 
cers; registration—Any election held under the 
provisions of this law shall be conducted in 
the same manner as is now or may hereafter be 
prescribed by law for holding elections for the 
members of the general assembly, except as here- 
in otherwise stated. The board of county com- 
missioners shall appoint the registrars and 
judges of election and any other election officers 
necessary for holding said election, and registra- 
tion and challenge of voters shall be conducted 
in the same manner as is now or may hereafter be 
provided for election of the members of the gen- 
eral assembly, except as herein set forth. The 
said board of county commissioners may or 
may not, in their discretion, order a new registra- 
tion for any election held under this law. In case 
no new registration is ordered the registration 
books of each voting precinct shall be kept open 
for twenty days prior to the election for the pur- 
pose of allowing electors to register who have 
not theretofore registered in the township or 
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voting precinct, of their residence, and who are 
entitled to register for said election; and thé 
registration books shall close on Saturday next 
preceding the election and the registrar shall 
transcribe the names of all persons who have reg- 
istered for former elections in their township, or 
voting precincts, and are other-vise qualified elec- 
tors at said election upon a new registration book. 
The registrars are authorized and directed to 
register any person legally qualified and entitled 
to vote in their respective townships or voting 
precincts who apply for such purpose, in the same 
manner and under the same rules and regulations 
as now or hereafter may be provided for register- 
ing electors for the general election in said county. 
C1923), 216) sues Case OOS (tye) 

Cross Reference.—As to general election laws, see § 163- 
148 et seq. 


§ 7-284. Count and return of votes; canvass of 
returns; effect; expense.—The vote cast at said 
election shall be counted at the close o' the polls 
by the election officers and returned to the clerk 
of the said board of county commissioners of said 
county by a member of said election officers on 
the second day next succeeding the day of said 
election; and the said board of county commis- 
sioners, at their next regular meeting, or at a 
called meeting, shall tabulate and declare the re- 
sult of the election, all of which shall be recorded 
in the minutes of said board of county commis- 
sioners, and no other recording and declaring of 
the result of said election shall be necessary. If 
a majority of the votes cast at said election is de- 
clared in favor of such court, it shall be estab- 
lished, and not otherwise. The expenses of said 
election shall be paid by the county commissioners 
out of the county fund. (1923, c. 216, s. 24; C. S. 
1608(s).) 


§ 7-285. Application of article—This article 
shall not apply to any county in which there 
has been established a court, inferior to the su- 
perior court, by whatever name called, by a spe- 
cial act, nor shall this article apply to the follow- 
ing counties: Granville, Henderson, Iredell, New 
Hanover, Pasquotank, Randolph and Wake; nor 
shall it apply to the counties in the seventeenth 
(17th) and nineteenth (19th) judicial districts, ex- 
cept Buncombe county. (Ex. Sess. 1924, c. 85, s. 
Cols a eComO mL OD (mC meLOO, SS.2a,8 23) Loge, C.- LOo, 
Sele OS eG Ore LO St C.t 439.) 


Local Modification.—Watauga: 1937, c. 439. 

Editor’s Note.—The county of Randolph was added to 
the list of counties to which this article does not apply by 
the 1925 amendment. The 1927 amendment. made an excep- 
tion in the case of Henderson County. The act of 1931 
struck out the exception as to counties in the sixteenth ju- 
dicial district. 


Art. 31. Practice and Procedure. 


§ 7-286. Procedure; issuance and return of 
process.—The rules of procedure, issuing proc- 
ess and filing pleadings shall conform as nearly 
as may be to the practice in the superior courts. 
The process shall be returnable directly to the 
court, and may issue out of the court to any 
county in the state: Provided, that civil process 
in cases within the jurisdiction now exercised by 
justices of the peace shall not run outside of or 
beyond the county in which such court sits. 

Motions for the change of venue or removal 
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of cases from the general county courts to the 
superior courts of counties other. than the one 
in which the said court sits may be made and 
acted upon, and the causes for removal shall be 
the same as prescribed by law for similar motions 
in the superior courts. 

The provisions of the chapters on civil procedure 
and criminal procedure, and all amendments 
thereof, shall apply as nearly as may be to the 
general county courts, and the judges and the 
clerks of said courts, in all causes pending in said 
courts, shall have rights, privileges, powers and 
immunities similar in all respects to those con- 
ferred by law on the judges and clerks of the su- 
perior courts of the state, and shall be subject to 
similar duties and liabilities: Provided, that this 
section shall not extend the jurisdiction of said 
judges and clerks, nor infringe in any manner upon 
the jurisdiction of the superior courts, except as 
provided in articles thirty and thirty-one of this 
chapter. 

All motions and petitions for removal of ac- 
tions from the general county court to the dis- 
trict court of the United States shall be presented 
to, be heard and determined by the judge of the 
general county court, with the right of appeal 
from any order or ruling of said judge to the 
Supenmorecount. (1923, .c, 2167 s.073 1025 memes, 
Reese 9250 c. 250, S22 1933, ¢: 128) sees: 
1608(t).) 

Local Modification.—Richmond: 

Editor’s Note.—The first 1925 amendment made several 
changes in this section and the second 1925 amendment 


added the proviso at the end of the third paragraph. The 
1933 amendment added the last paragraph. 


§ 7-287. Trial by jury; waiver; deposit for 
jury fee.—In all civil actions the parties shall be 
deemed to have waived a jury trial unless demand 
shall be made therefor in the pleadings of the par- 
ties to the action when same are filed. The de- 
mand shall be in writing and signed by the party 
making it, or by his attorney, and accompanied 
by a deposit of three dollars to insure the pay- 
ment of the jury tax: Provided, such demand 
shall not be used to the prejudice of the party 
making it. Any defendant in a criminal action 
may demand a trial by jury, in which event such 
defendant shall not be required to deposit the sum 
of three dollars. Such jury shall be drawn as 
herein otherwise provided for. (1923, c. 216, s. 8; 
em pocesueloe4, §C.5/85,5's, 1: 1937, .c. A662 Ce: 
1608(u).) 

Local Modification.—Duplin: 1937, c. 85. 

Editor’s Note.—The last two sentences of this section 
were added by the 1924 amendment. 

Prior to the 1937 amendment demand for jury trial was 
required to be made “before the trial begins.” 


Cited in Crafford v. Lafayette Life Ins. Co., 198 N. C. 
269, 151 S. HE. 249; 


1941, c. 60. 


§ 7-288. Continuance if jury demanded; draw- 
ing of jury; list.—If a jury trial is demanded, the 
judge -shall continue the case until a day to be set, 
and the judge, together with the attorneys for all 
parties, shall proceed to the office of the register 
of deeds of the county and cause to be drawn a 
jury of eighteen men, observing as nearly as may 
be the rule for drawing a jury for the superior 
court. The judge shall issue the proper writ to 
the sheriff of the county commanding him to 
summon the jurors so drawn to appear at the 
court on the day set for the trial of the action. It 


CH. 7. COURTS—GENERAL COUNTY COURTS 


§ 7-291 


shall be the duty of the register of deeds to pre- 
pare a list of jurors for this the general county 
court identical with the list prepared for the su- 
perior court, and the jury shall be drawn out of 
the box containing such list. Provided, that the 
Judge of said Court may in his discretion, if 
and when a sufficient number of cases are at 
issue in which jury trial has been demanded to 
warrant such action, cause a jury of not less 
than eighteen, not more than twenty-four men 
to be drawn for a certain week of a _ term, 
setting such cases for trial during such time, and 
in such cases the juries shall be drawn in the 
same manner as now provided for the drawing of 
juries for the superior court. The proviso shall 
not apply to the following counties: New Han- 
over, Caldwell, Henderson, Ashe, Hoke, Lincoln, 
Wayne, Wilkes, Nash, Edgecombe, Alexander, 
Rockingham, Duplin, Union, Alleghany, Halifax, 
Alamance, Clay, Yancey, Dare, Wake, Hertford, 
Jackson, Mecklenburg, Craven, Vance, Person, 
Robeson, Johnston, Yadkin, Davidson, Haywood, 
Pitt, Tyrrell, Hyde, Watauga, Durham, Scotland, 
Forsyth and Camden. (1923, c. 216, s. 9; 1931, c. 
233)'6, 27°C: S. 1608(0).) 


§ 7-289. Talesmen; challenges.—The judge shall 
have the right to call in talesmen to serve as 
jurors according to the practice of the superior 
court as nearly as the same is applicable, and to 
direct the sheriff to summon a sufficient number 
of talesmen to serve during any one week for the 
proper dispatch of the business of the court. 
(1923, c; 216, *s. 10;°Ce:S) 1608Cw).) 


§ 7-290. Process; authentication; service; re- 
turn.—All civil summons in actions begun in the 
general county court shall be served at least ten 
days before the return day named therein, and 
shall be returnable on the first Monday of the 
month next succeeding the issue thereof, unless 
the same be issued within less than ten days 
before the first Monday of the month next suc- 
ceeding its issuing, in which event it shall be 
made returnable on the first Monday of the 
second succeeding month next after the date of 
the issue thereof; and when the summons shall be 
issued more than ten days before the first Monday 
of the month next succeediny its issuing, and shall 
be executed by the proper officer within less than 
ten days of the return day named therein, it shall 
be returned as if executed in proper time, and the 
case placed on the summons docket and continued 
to the first Monday of the month next succeeding 
the return day thereof, at which time it shall be 
treated in all respects as if that had been the re- 
turn day named therein. The summons shall run 
in the name of the state, be signed by the clerk 
of the court in which the action is brought, and 
shall be directed to the sheriff or other proper 
officer of the county. (1923, c. 216, s. 11; C. S. 
1608 (x).) 


§ 7-291. Pleadings; time for filing—The com- 
plaint shall be filed by the return day named in 
the summons and the answer, demurrer or other 
pleadings on the part of the defendant shall be 
filed within twenty (20) days thereafter: Provided, 
if a copy of the complaint be served on the defend- 
ant at the time of the service of the summons, then 
the defendant shall have only twenty (20) days from 
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the date of such service to file an answer, demurrer 
or otherwise plead. If the answer contains a coun- 
terclaim against the plaintiff or plaintiffs or any 
of them, such answer shall be served upon the 
plaintiff or plaintiffs against whom such counter- 
claim is pleaded or against the attorney or attor- 
neys of record of such plaintiff or plaintiffs; the 
plaintiff or plaintiffs against whom such counter- 
claim shall be pleaded shall have twenty (20) days 
after the service thereof within which to answer 
or reply to such counterclaim. If a counterclaim 
is pleaded against any of the plaintiffs and 
no copy of the answer containing such counter- 
claim shall be served as herein provided for, such 
counterclaim shall be deemed to be denied as fully 
as if the plaintiff or plaintiffs had filed an answer 
or reply denying the same. All other replies, if 
any, shall be filed within twenty (20) days from 
the filing of the answer. For good cause shown 
and found by the judge, the judge may extend 
the time for the filing of any of the pleadings 
provided for in this article on the part of the plain- 
tiff or on the part of the defendant. (1923, c. 216, 
Sendo teen, 6c, 250, 18, 33 CS. 1608(y).) 

Editor’s Note.—This section was amended in 1925 to make 
it conform to other sections now appearing as_ sections 
1-125 and 1-140. 

§ 7-292. Criminal appeals to superior court; 
cases bound over to superior court.—Any person 
convicted of any offense of which the general 
county court has final jurisdiction may appeal to 
the superior court of the county from any judg- 
ment or sentence of the court in the same manner 
as is now provided for appeals from justices of the 
peace; and any person tried before the general 
county court for any offense of which said court 
has not final jurisdiction shall, if probable cause be 
found, be bound over to the superior court in the 
same manner as is provided by law in similar 
cases before a justice of the peace. The judge 
may, upon proper affidavit, issue criminal warrants 
returnable before him in or out of term. All per- 
sons convicted in said court may be sentenced to 
the roads, or county farms, or jail, as the judge 
may determine. (1923, c. 216, s. 15; C. S. 1608(z).) 


§ 7-293. Amendments in pleadings and war- 
rants—The judge shall have power in his dis- 
cretion to allow amendments in pleadings and 
warrants, to the same extent as is allowed in the 
superior courts of the state. (1923, c. 216, s. 16; 
C. S. 1608(aa).) 


§ 7-294. Jury trials, conduct of—The jury in 
the general county court shall be a jury of twelve 
and the trial shall be conducted as nearly as pos- 
sible as in the superior court. (1923, c. 216, s. 17; 
C. S. 1608(bb).) 


§ 7-295. Appeals to superior court in civil ac- 
tions; time; record; judgment; appeal to su- 
Preme court.—Appeals in civil actions may be 
taken from the general county court to the su- 
perior court of the county in term time for er- 
rors assigned in matters of law in the same man- 
ner as is now provided for appeals from the su- 
perior court to the supreme court except that 
appellant shall file in duplicate statement of case 
on appeal, as settled, containing the exceptions 
and assignments of error, which, together with 
the original record, shall be transmitted by the 
clerk of the general county court to the superior 
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court, as the complete record on appeal in said 
court; that briefs shall not be required to be filed 
on said appeal, by either party, unless requested 
by the judge of the superior court; the record 
on appeal to the superior court shall be docketed 
before the next term of the superior court ensuing 
after the case on appeal shall have been settled 
by the agreement of the parties or by order of 
the court, and the case shall stand for argument 
at the next term of the superior court ensuing 
after the record on appeal shall have been dock- 
eted ten days, unless otherwise ordered by the 
court. The time for taking and perfecting appeals 
shall be counted from the end of the term of the 
general county court at which such trial is had. 
Upon such appeal the superior court may either 
affrm or modify the judgment of the general 
county court, or remand the cause for a new trial. 
From the judgment of the superior court an ap- 
peal may be taken to the supreme court as is now 
provided by law. (1923, c. 216, s. USseel 9330 C 
109; 1937, c. 84; C. S. 1608(cc).) 


Editor’s Note.—Prior to Public Laws 1933, c. 109, the ex- 
ception at the end of the first sentence of this section merely 
provided that the record might be typewritten and that only 
two copies should be required. This was omitted and the 
present exception inserted in lieu thereof. 

The 1937 amendment inserted that part of the first sen- 
tence after the semi-colon and further provides as follows: 
“This act shall apply to all cases tried before the ratifica- 
tion of this act in which an appeal has been entered and 
time for service of case on appeal and countercase or ex- 
ceptions has been extended by order of court with consent 
of council for parties. 

“Tf any section of this act should be held to be invalid, 
such. invalidity shall not affect the validity of any other 
section.”’ 

Assignment of Error.—In the absence of assignments of 
error appearing in the transcript on an appeal to the Su- 
preme Court, the appeal will ordinarily be dismissed on the 
motion of the appellee. Smith v. The Texas Co., 200 N. 
CAraO 4 T5615. ee 160) 

In the exercise of its appellate jurisdiction under this sec- 
tion, the Supreme Court may consider and pass only on the 
contention of the appellant that there was error in matters 
of law at the hearing in the Superior Court. This contention 
must, however, be presented to this Court by assignments of 
error based on exceptions to specific rulings of the judge of 
the Superior Court, on the assignments of error appearing 
in the case on appeal filed in the Superior Court. Id. 

Sending Record Up.—Where an appeal is taken from a 
county court under this section it is not desirable that the 
entire record in the Superior Court be sent up, but only 
such parts as relate to the questions to be reviewed with only 
material exceptions, properly stated, grouped and _ suffi- 
ciently compiled to enable the court to understand them 
without searching through the record. Baker vy. Clayton, 202 
NaC 741,. 1645S, E233, 

See 11 N. C. Law Rev., 217, where it is pointed out that 
the 1933 amendment changes this section, so that instead of 
following the practice in appeals from the Superior Court to 
the Supreme Court, the appellant may file in duplicate the 
statement of the case on appeal, and this with the original 
records in the case shall be transmitted to the clerk of the 
Superior Court as the complete record on appeal. Briefs 
are not required to be filed by either party, unless re- 
quested by the judge of the Superior Court. 

Superior Court Sits as an Appellate Court.—In hearing 
civil cases on appeal from the general county court, the 
Superior Court sits as an appellate court, subject to re- 
view by the Supreme Court. Jenkins y. Castelloe, 208 N. 
C. 406, 408, 181 S. E. 266, citing Cecil v. Snow Lpbr. Co., 
17 NG Gehl. ald S. chy 7S5: 

The jurisdiction of the superior court on an appeal from a 
general county court is an appellate jurisdiction limited to 
matters of law only which are properly presented by er- 
rors assigned, and the superior court may either affirm or 
modify the judgment of the general county court or remand 
the cause for a .ew trial. Robinson vy. McAlhaney, 216 N. 
C674;.6uS, Bya(2d): 517: 

In Granting a New Trial It Is Essential That the Su- 
perior Court Specifically State the Rulings upon Excep- 
tions.—Where an appeal is taken from the general county 
court to the Superior Court for errors assigned in matters 


[ 529 ] 





§ 7-296 


of law, as authorized by this section, and a new trial is 
granted by the Superior Court, it is essential that the rul- 
ings upon exceptions granting the new trial be specifically 
stated, so that in case of appeal to the Supreme Court, they 
may be separately assigned as error in accordance with 
Rule 19(3) of the Rules of Practice in the Supreme Court, 
and properly considered on appeal. Jenkins v. Castelloe, 
208 N. C. 406, 181 S. E. 266. 

Where the record is not docketed in the Superior Court 
within the time prescribed, the appeal is properly dismissed, 
it being formerly provided that appeals from the general 
county court shall be governed by the rules governing ap- 
peals from the Superior Courts to the Supreme Court, and 
dismissal in such circumstances is mandatory under Rule 
of Practice in the Supreme Court No. 5. Grogg v. Graybeal, 
209 N. C. 575, 184 S. E. 85, decided prior to the 1937 amend- 
ment. 

The superior court has discretionary authority to rein- 
state an appeal from a general county court upon motion 
made at the same term the appeal is dismissed for failure 
of appellant to comply with the statutory requirements 
governing such appeals. This section provides that such 
appeals shall be governed by the rules for appeals from 
the superior court to the supreme court, and such procedure 
is provided by the rules of practice in the supreme court 
(Rule 17), and the superior court obtains jurisdiction through 
the motion to reinstate aptly made, and may pass upon 
the motion at that or a subsequent term. West v. Wool- 
worth Co., 214 N. C. 214, 198 S. E. 659. 


§ 7-296. Enforcement of judgments; stay of 
execution, etc.—Orders to stay execution on judg- 
ments entered in the general county court shall 
be the same as in appeals from the superior court 
to the supreme court, Judgments of the general 
county court may be enforced by execution is- 
sued by the clerk thereof, returnable within 
twenty days. Transcripts of such judgments may 
be docketed in the superior court as now provided 
for judgments of justices of the peace, and the 
judgment when docketed shall in all respects be 
a judgment of the superior court in the same 
manner and to same extent as if rendered by the 
superior court, and shall be subject to the same 
statutes of limitations and the statutes relating 
to the revival of judgments in the superior court 
and issuing executions thereon. (1923, c. 216, s. 
19; C. S. 1608(dd).) 


When the judgment of a general county court is dock- 
eted in the Superior Court of the county it becomes a judg- 
ment of the Superior Court in like manner as transcripted 
judgments of justices of the peace under § 7-166, and the 
general county court has no further jurisdiction of the case, 
and may not thereafter hear a motion for the appointment 
of a receiver for the judgment debtor. Essex Inv. Co. v. 
Pickelsimer, 210 N. C. 541, 187 S. EB. 813. 

In an action for subsistence without divorce tried in the 
general county court, judgment was rendered in favor of 
plaintiff, which judgment was duly docketed in the office 
of the clerk of the superior court of the county. ‘Thereafter 
order was entered in the general county court reducing the 
amount of the monthly allowance. Upon the abolition of 
the general county court, the judge thereof, pursuant to 
previous notice given to the county bar, entered a general 
order transferring all cases then pending to the superior 
court of the county. ‘Thereafter defendant failed to further 
comply with the orders for the payment of subsistence and 
plaintiff moved in the superior court for an order that de- 
fendant show cause why he should not be adjudged in con- 
tempt and for an order increasing the amount of subsist- 
ence. Defendant entered a special appearance and de- 
murred to the jurisdiction of the superior court. It was 
held that upon the docketing of the judgment in the supe- 
rior court, it acquired jurisdiction of the cause, and defend- 
ant’s demurrer to the jurisdiction was properly overruled 
under this section. Brooks v. Brooks, 220 N. C. 16, 16 S. 
E. (2d) 403. 


Art. 32. District County Courts. 


§ 7-297. May be established in two or more 
contiguous counties in same judicial district; ju- 
risdiction.—In any two or more contiguous and 
adjoining counties of any judicial district of this 
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State there may be established, under the general 
powers and authority contained in articles thirty 
and thirty-one, of this chapter, except as herein 
otherwise provided, a court of civil and criminal 
jurisdiction, maintained pursuant to this sub-chap- 
ter and the said articles thirty and thirty-one, 
not inconsistent herewith, a court of record, 
to be known as and designated a district county 
court, and centaining all the authority, jurisdic- 
tion, rights, powers and duties, compensations. 
and fees, as provided in the articles aforesaid, ex- 
cept as herein otherwise provided. (1931, c. 70.) 
Local Modification.—Richmond: 1941, c. 60. 


§ 7-298. Judge of court; election; term of office; 
oath of office and salary.—The court shall be pre- 
sided over by a judge, who may be a licensed at- 
torney at law, and at the time of his election he 
shall be a qualified elector in one of the counties 
composing the said district county court. 


The first judge of said court, upon its estab- 
lishment as hereinafter provided, shall be elected 
by the several boards of commissioners of the 
counties establishing the said district courts, each 
board being entitled to one vote to be cast in ac- 
cordance with the majority vote of each board, 
at any joint meeting of said boards of commis- 
sioners, as_ hereinafter provided, within sixty 
days after the establishment, and he shall hold 
his office until January first, following the next 
general election of county officers, and until his 
successor is elected and qualified. Any vacancy 
arising in the office of judge of said court shall 
be filled by the several boards of commissioners 
of the counties establishing the said district 
court, in joint meeting assembled, which shall be 
called by the chairman of the board of commis- 
sioners of the county in which such judge resided 
at the time of his death or removal, or resigna- 
tion. 

At the joint meeting of said boards of commis- 
sioners when an election of the judge of said 
court is made, the said commissioners shall also 
fix the salary of said judge, which salary together 
with the salary of the prosecuting attorney here- 
inafter provided for shall be paid from the costs 
taxed and collected in the trial of all actions in 
said court to which costs provided for there shall 
be added a trial fee of five dollars and if there be 
a deficiency in the payment of said salaries from 
said costs as herein provided for, the said de- 
ficiency shall be proportionately paid by the sev- 
eral counties composing the said district county 
court, in proportion as the population of each 
county shall bear to the whole of the counties 
creating said court, on the basis of the most re- 
cent federal decennial census. 

The judge shall reside in one of the counties of 
said district; he shall take the oath of office pre- 
scribed in section 7-271; hold his terms of 
court in the county courthouse in each county of 
his district, and shall not be permitted to practice 
law during his tenure of office in any of the courts 
of the State. 

His successor shall be nominated and elected 
by a vote of the qualified electors of the several 
counties embraced within the jurisdiction of said 
district at the next general election before the 
expiration of the term of office and when other 
county officers are elected, in the same manner, 
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and as provided by law for the nomination and 
election of judges of the Superior Court, and he 
shall hold his office for a term of four years be- 
ginning January first next following his election, 
and until his successor is elected and qualified; 
except, however, in instances of an appointment 
to fill a vacancy, in which case he shall hold 
through the unexpired term of his predecessor in 
office, and until his successor is elected and qual- 
ified. (1931, c. 70; 1943, c. 543.) 

The 1943 amendment struck out the words “one thou- 
sand nine hundred thirty census” at the end of the third 


paragraph of this section and inserted in lieu thereof the 
words “‘most recent federal decennial census.” 


§ 7-299. Present county courts may be changed 
to district courts. — In any county where a 
county court has been heretofore created and now 
exists under and by virtue of article thirty, of this 
chapter, where it is desired to change said court 
from a county court to a district county court, un- 
der the provisions of this article, its board of com- 
missioners may, by proper resolution, reciting in 
brief the reasons therefor, abolish the said county 
court and establish for said county, in the manner 
provided in this article, a district county court; 
and in such event, the judge and solicitor of the 
said county court shall thereupon be named and 
elected as judge and solicitor of said district 
county court until the expiration of the time for 
which they were elected as officers of the said 
county court, and until their successors are duly 
elected and qualified. (1931, c. 70.) 


§ 7-300. When court to be held—The court 
shall be open for the transaction of business and 
trial of cases at least once a week in each county 
in each month in districts composed of four coun- 
ties, or less, and at least once in every eight weeks 
in districts composed of more than four counties, 
which week or the time of holding said court for 
each of said counties shall be determined and de- 
clared by said joint meeting of said commissioners 
upon recommendation of the bars of the several 
counties composing said district, or majority of 
the resident lawyers of said counties, and certified 
by said commissioners to each superior court clerk 
of the several counties within the district. (1931, 
c. 70.) 


§ 7-301. Prosecuting attorneys.—There shall be 
a prosecuting attorney of the said district court, 
known officially as the prosecuting attorney, and 
he shall appear for the State and prosecute all 
criminal actions in said county courts of his dis- 
trict; and for his services he shall be paid such 
salary as may be fixed by the boards of county 
commissioners of the several counties composing 
the district. 

The said prosecuting attorney shall be elected 
by the respective boards of commissioners in the 
same manner as hereinbefore provided for the 
election of a judge thereof. He shall hold his 
office until January first next following the first 
general election for county officers, and at the 
said first general election following his election 
by the said boards of commissioners, and there- 
after at each subsequent general election for 
county officers, he shall be nominated and elected 
by the duly qualified electors of the counties 
composing said district, under the general laws 
governing the nomination and election of district 
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officers, or solicitors of the several judicial dis- 
tricts. 


Any vacancy arising in the said office of prose- 
cuting attorney shall be filled by the board of 
commissioners of the counties composing the dis- 
trict, in the same manner as hereinbefore pro- 
vided for the election of the judge thereof; and 
the compensation or salary of the said prosecut- 
ing attorney shall be paid by the several counties 
composing the district in the same proportion, or 
basis provided for payment of the salary of the 
judge, and shail be payable monthly out of the 
funds of the counties composing said district 
court. If requested to do so by the judge, the 
prosecuting attorney shall represent the county 
in prosecuting any appeal of a criminal action 
from said district court in the Superior Court. 
(1931, c. 70.) 


§ 7-302. Clerks; duties and compensation.—The 
several clerks of the superior court in the several 
counties of said district court shall ex-officio be 
clerk of said district court of each and all terms 
held within the respective counties of each, and 
subject to all the rights, duties and liabilities pro- 
vided for in sections 7-274 and 7-277. The clerk of 
said court or any deputy thereof, upon application 
and the making of proper affidavit, as provided by 
law, shall have power and authority to issue any 
criminal warrant or warrants in said court and 
make the same returnable before the judge there- 
of, at any time or times designated for the trial of 
criminal cases. The last sentence shall not apply 
to the following counties: New Hanover, Cald- 
well, Henderson, Ashe, Hoke, Lincoln, Wayne, 
Wilkes, Nash, Edgecombe, Alexander, Rocking- 
ham, Duplin, Union, Alleghany, Halifax, Ala- 
mance, Clay, Yancey, Dare, Wake, Hertford, Jack- 
son, Mecklenburg, Craven, Vance, Person, Robe- 
son, Johnston, Yadkin, Davidson, Haywood, Pitt, 
Tyrrell, Hyde, Watauga, Durham, Scotland, For- 
syth and Camden. (1931, c. 70, s. 15 €..- 333°) 


§ 7-303. Sheriffs; duties and compensation.— 
The several sheriffs of the several counties of 
said district court, or their duly constituted depu- 
ties, shall attend upon each term of this court 
within their respective counties, and be subject to 
and possess the same power and authority and 
additional compensation as authorized under § 
7-275. (1931, c. 70.) 


§ 7-304. Jurisdiction—The said county district 
courts shall have the same criminal and civil 
jurisdiction as that of the general county court, 
and as fixed and defined in §§ | 7-278 and 7-279. 
(1931, c. 70.) 


§ 7-305. Procedure to establish Upon a peti- 
tion signed by a majority of the resident li- 
censed attorneys at law, of not less than two 
counties of the State within any one judicial dis- 
trict, and duly verified to that effect, addressed to 
and filed with the Governor, praying the estab- 
lishment of a general county district court for 
any two or more of the counties named in the 
petition, the Governor shall transmit a copy of 
the petition to each of the respective boards of 
county commissioners, and at the same time he 
shall issue an order to each of said boards direct- 
ing a joint meeting of the same at the courthouse 
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of one of the said counties at such time and place 
as he may designate in said order. 

The several boards of commissioners, or any 
two or more of them, if in their judgment the 
said court shall be established, shall, at such 
meeting, or at such later meeting within thirty 


days thereafter to which they may adjourn, pass © 


a resolution reciting the petition for said court, 
and declaring the same to be established in and 
for each of the respective counties thus approv- 
ing and voting for the said resolution. 

A majority vote of two or more of the several 
boards of commissioners participating in the said 
proceedings for the passage of the said resolu- 
tion shall be sufficient for the establishment of 
said court, and it shall thereupon become an es- 
tablished court in and for the counties voting for 
the resolution; and thereupon a certified copy of 
the minutes of said meeting, the said petition and 
resolution, executed by any one of the commis- 
sioners present, attested by one member of each 
of the several boards participating in the said 
proceedings and voting for said court, shall be 
transmitted to the clerk of the Superior Court of 
the several counties participating and adopting 
the resolution, and also recorded in the minutes 
of said commissioners’ meetings of the several 
counties composing the district. (1931, c. 70.) 


§ 7-306. Practice and procedure.—The practice 
and procedure of the said county district courts 
shall be the same as that of the general county 
court, and as prescribed in §§ 7-286 to 7-296. (1931, 
Cv0;) 


§ 7-307. Abolishing the court.—Whenever in 
the opinion of the board of commissioners of 
any county in which a court has been estab- 
lished under the provisions of this article, the 
conditions prevailing in such county are such as 
to no longer require the said court, such board of 
county commissioners may, by proper resolution, 
reciting in brief the reasons therefor, duly certify 
the same to the chairman of the board of com- 
missioners of each other county composing, 
forming and creating the said district court; 
whereupon the respective boards of commission- 
ers of the several counties embraced in said dis- 
trict court, shall meet at the courthouse of the 
county in which the judge resides on the third 
Monday of the month next following the receipt 
of the certified copy of the resolution aforesaid, 
or the subsequent and next following Monday 
first and abolish the said county court for the 
county having adopted the resolution aforesaid, 
which shall go into effect as to the county abol- 
ishing said court at the end of the term to which 
the judge has been elected. If, upon the aboli- 
tion of the said county court, as to the county 
adopting the resolution aforesaid, as many as two 
other counties forming, composing and making 
up the said district court, desire the same con- 
tinued in full force and effect within their respec- 
tive counties the said commissioners shall read- 
just the salary and compensation of the judge 
and prosecuting attorney of said court on the 
basis hereinbefore provided to take effect at the 
end of the term to which the said judge has been 
elected, and the said county court shall continue 
in full force and effect within the other counties 
remaining, forming and composing the same, 
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with no impairment of the rights, powers, duties, 
and authorities conferred by this article. But 
said court may, at any time, at a meeting held 
pursuant to a resolution, certified as aforesaid, 
subject to the provisions hereinbefore recited, 
abolish the said court in each, all or any of the 
counties in the districts; and in such event the 
Clerk of Court shall transfer all cases pending 
therein to the Superior Court of his respective 
COUNtYa a GLOStencle Os) 


SUBCHAPTER SV TiLmCIVIL COUNTS 
COURTS. 


Art. 88. With Jurisdiction Not to Exceed $3000. 


§ 7-308. Establishment.—An inferior court with 
civil jurisdiction only as hereinafter provided may 
be established by the board of county commis- 
sioners of any county in this state upon the peti- 
tion of a majority of the resident practicing at- 
torneys within the county. (1925, c. 135, s. 1.) 


§ 7-309. Jurisdiction The said court shall have 
exclusive original jurisdiction in all civil actions, 
matters, and proceedings, including all proceed- 
ings whatever ancillary, provisional and remedial 
to civil actions founded on contract or tort, where- 
in the superior court now has exclusive original 
jurisdiction: Provided, that the sum demanded or 
the value of the property in controversy shall not 
exceed three thousand dollars ($3,000). 

Said court shall have jurisdiction concurrent 
with the Superior Court in all actions to try title 
to land and to prevent trespass thereon and to 
restrain waste thereof: Provided, the sum de- 
manded or the value of property in controversy 
shall not exceed three thousand dollars ($3,000). 

The said court shall have jurisdiction with the 
Superior Court in all actions pending in said 
court to issue and grant temporary restraining 
orders and injunctions: Provided, that the sum 
demanded or the value of the property in con- 
troversy shall not exceed three thousand dollars 
($3,000). (1925, c. 135, s. 2.) 


§ 7-310. Juries in such court; drawing jury; 
challenges.—In the trial of civil actions in said 
court either the plaintiff at the time of filing the 
complaint or the defendant at the time of filing the 
answer may in his pleadings demand and have a 
jury trial as provided in the trial of causes in the 
Superior Court; failure to demand a jury trial at 
the time herein provided shall be deemed a waiver 
of the right to a trial by jury. The judge of said 
court, when in his opinion the ends of justice 
would be best served by submitting the issues to 
the jury, may have a jury called of his own mo- 
tion and submit to it such issues as he may deem 
material. 

Jurors shall receive the same compensation as 
is now provided by law for jurors serving in the 
Superior Court, to be paid out of the treasury of 
said county on presentation of a ticket duly is- 
sued by the clerk of said court; the clerk of 
said court shall tax the sum of three dollars as 
cost of jury in all jury cases and the same shall 
be collected by said clerks and paid into the 
county treasury of said county, 

The commissioners of said county at their 
regular meeting on the first Monday of April, 
in the year nineteen hundred and twenty-five, 
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and each two years thereafter, shall cause names 
of their jury list to be copied on small scrolls of 
paper of equal size and put into a box procured 
for that purpose which must have two divisions 
marked “No. 1” and “No. 2,” respectively, 
and two locks to same, the keys of one to be 
kept by the sheriff of said county and the other 
to be kept by the chairman of the board of com- 
missioners of said county, the box to be kept by 
the clerk of said board, which box shall be 
marked “County Court.” The names in this box 
shall be drawn for juries acting as jurors in the 
said county court and when a jury is demanded 
in said court the sheriff shall cause to be drawn 
from said box out of partition “No. 1,” by a 
child not more than ten years of age fifteen 
scrolls and the scrolls so drawn to make the jury 
shall be put into partition marked “No. 2,” and 
in all other respects the jury shall be drawn as 
juries are drawn in the Superior Court. The 
jurors of this court shall have the same qualifi- 
cations as provided for jurors in the trial of 
causes in the Superior Court. The said jurors 
shall be summoned to attend under the man- 
date from the clerk of said county court di- 
rected to the sheriff of said county: Provided, 
that for sufficient cause the judge of this court 
may issue an order to the board of county com- 
missioners that no jury be drawn for such term 
or terms of this court, as may seem best to him. 

The challenges allowed in the trial of causes 
in said county court shall be the same in num- 
ber and for the same causes as are allowed in 
the trial of causes in the Superior Court; all 
jurors drawn from the box shall be regular 
jurors. The said court shall have the same 
power to summon tales jurors as the Superior 
Court now has and when a jury trial is had the 
jury shall be twelve in number. (1925, c. 135, s. 3.) 


§ 7-311. Terms; docket—The judge and clerk 
of said county court are hereby authorized to 
fix the terms of said court and to make up the 
docket of said court upon consulting with the bar 
association of said county. (1925, c. 135, s. 4.) 


§ 7-312. Witnesses; how summoned. — Wit- 
nesses shall be summoned by subpoena issued by 
the clerk of said court as now provided for the 
summoning of witnesses for the trial of causes 
in the superior court and shall be allowed the 
same compensation to be taxed as cost by the 
clerk of this court. (1925, c. 135, s. 5.) 


§ 7-318. Appeals—Appeals may be taken by 
either the plaintiff or the defendant from the said 
county court to the Superior Court of said county 
in term time for errors assigned in matters of 
law in the same manner and under the same re- 
quirements as are now provided by law for ap- 
peals from the Superior Court to the Supreme 
Court, with the exception that the record may be 
typewritten instead of printed and only one copy 
thereof shall be required. The time for taking 
and perfecting the appeals shall be counted from 
the end of the term. Upon appeals from said 
county court the Superior Court may either af- 
firm, modify and affirm the judgment of said 
county court or remand the cause to the county 
court for a new trial. 

The bonds to stay executions shall be the same 
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as now required for appeals from the Superior 
Court to the Supreme Court. The judgment of 
the Superior Court shall be certified to said 
county court; final judgment may be rendered un- 
less there is an appeal to the Supreme Court. In 
case of appeal to the Supreme Court upon filing 
of the certificate from the Supreme Court to the 
Superior Court said certificate shall be transmitted 
by the clerk thereof to the clerk of this court. 
(1925, ch 135 sm6:) 

An appeal to the Superior Court from the granting or re- 
fusal of a restraining order by the county court may be 
taken to the next term of the Superior Court without the 
necessity of serving statement of case on appeal, counter- 
case or exceptions, etc., the case having been heard on the 
pleadings and the record in the Superior Court consisting of 
the summons, complaint, answer, orders, judgment and as- 
signment of errors, Thomason vy. Swenson, 204 N. C. 759, 
169 S. E. 620. 

§ 7-314. How actions commenced.— All ac- 
tions shall be commenced in said court by sum- 
mons running in the name of the State and issued 
by the clerk of said county court and shall be 
returnable as is provided by law for summons in 
the Superior Court. The plaintiff shall file and 
retain complaint on or before the return day of 
such summons; the defendant shall file a written 
answer or demurrer and shall make his motions 
in writing during the term to which the sum- 
mons is returnable and the case shall stand for 
trial at the next succeeding term. (1925, c. 135, 
Sore) 


§ 7-315. Judgments—The judgments of said 
court may be enforced by execution issued by 
the clerk thereof, returnable within twenty days. 
Transcripts of said judgments shall be dock- 
eted in the Superior Court of said county and 
become judgments of the Superior Court as now 
provided for executions and transcripts of judg- 
ments from the courts of justices of the peace 
with the same limitations as are now provided 


for judgments of justices of the peace. (1925, c. 
LSD yoSs) 
Cross Reference——As to docketing judgments of courts 


of justices of the peace in superior court, see § 7-166. 


§ 7-316. Process of the court.—The process 
of said court while exercising the jurisdiction of 
a justice of the peace shall not run outside of 
said county. In all other cases these processes 
shall run as processes issue out of the Superior 
Court. (1925, c. 135, s. 9.) 


§ 7-317. Removal of cause before justice.— 
When, upon affidavit made before entering upon 
the trial of any cause before any justice of the 
peace in said county, it shall appear proper for 
said cause to be removed for trial to some other 
justice of the peace, as is now provided by law, 
said cause may be removed for trial to the said 
county court. (1925, c. 135, s. 10.) 


Local Modification.—Mecklenburg: 1933, c. 279. 


§ 7-318. Rules of practice——The rules of prac- 
tice as prescribed by law for the superior court 
for the trial of all causes shall apply in this court, 
supplemented, however, by such rules and regula- 
tions as may be prescribed by the judge of this 
court relating to causes pending therein. (1925, 
Cy top se tt.) 


§ 7-319. Bonds for costs; duties of clerk.— 
The statutes about bonds for costs and about 
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suits without bonds for costs that now apply to 
the Superior Court shall also apply to this court. 
Wherever the statute provides for a thing to be 
done by the clerk of the Superior Court or by 
the judge of the Superior Court or by either, the 
same thing shall be performed by the clerk of 
said county court or by the judge of said county 
court in causes in said county court; this pro- 
vision shall apply especially to all provisional 
remedies as now provided by statute except 
special proceedings, (1925, c. 135, s. 12.) 


§ 7-320. Costs.—In all causes removed to or 
brought into the said county court the costs 
shall be the same as in the Superior Court. All 
cost shall be paid to or collected by the clerk of 
said county court in the same manner as in the 
Superior Court and be paid by the said clerk of 
said county court into the treasury of said county: 
Provided, that for the service of Process the fees 
shall be paid to the officer serving the process. 
The officers shall perform all the duties in said 
county court as provided in the Superior Court 
and receive therefor the same fees as allowed 
for the same service performed in the Superior 
Court) | (1925, °c. 125) S213) 


§ 7-321. Appointment and compensation of 
judge; substitute; vacancies.—After the ratifica- 
tion of this article and the establishment of such 
court by any county, it shall be the duty of the 
clerk of the board of commissioners of such 
county to immediately notify the Governor who 
shall appoint a judge to preside over such court, 
and each fourth year thereafter it shall be the 
duty of the Governor to appoint the judge of each 
such courmty court who shall preside over said 
court, who shall be learned in the law, of good 
moral character, and who shall at the time of 
his appointment and qualification be an elector 
in and for said county; that the said judge shall 
hold office for a term of four years and until his 
successor is appointed and qualified. And before 
entering upon the duties of his office the said 
judge shall take and subscribe an oath of office 
as is now provided by law for the judges of the 
Superior Court and file the same with the clerk 
of the Superior Court of said county; and the 
said clerk shall record the same. Said judge 
shall receive a salary of one hundred dollars 
($100) a week for each week that he is engaged 
in holding court, payable in equal weekly install- 
ments out of the treasury of said county. 

The said judge shall not by reason of his office 
be prohibited from practicing the profession of 
attorney at law in other courts of this State ex- 
cept as to matters pending in connection with or 
growing out of said county court. 

When the said judge is unable to preside over 
said court on account of sickness or absence for 
other cause he shall appoint some other person 
learned in the law who shall take the same oath 
and possess the same qualifications as provided 
for the judge, to act as a substitute judge with 
all the powers and duties of the judge, and the 
compensation of said substitute judge shall be 
paid by the said judge. 

Any vacancy occurring in the office of judge 
shall be filled by the Governor of the State. (1925, 
¢: 135,28. 14.) 

Cross References.—As to forms of oath required of supe- 
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rior court judges, see §§ 11-6, 11-7, 11-11; Const., Art. Wil; 
Sons 

§ 7-322. Compensation of clerk; vacancy; files, 
books, stationery, etc.—The clerk of the superior 
court of said county by himself or his deputies 
shall ex officio perform the duties of clerk 
of said county court and shall be paid a sum 
not less than one thousand dollars ($1,000) annu- 
ally, the amount to be determined by the board 
of commissioners of said county and paid out of 
the treasury of said county as full compensation 
for his duties as clerk of said county court, Upon 
the failure of the clerk of the Superior Court of 
said county to qualify under this article or in case 
of any vacancy in the office of clerk of the said 
county court such vacancy shall be filled by the 
board of commissioners of said county. The 
necessary files, books, stationery and other ma- 
terial of that nature shall be furnished to the 


clerk of said county court by said County. (1925, 
ey Ge sGe, oe) 


§ 7-323. Stenographer; fees—There shall be 
an official stenographer of this court whose duty 
shall be the same as the official stenographer of 
the Superior Court of said county. Said stenog- 
rapher’s fees shall be the same in amount as the 
fees of the official stenographer of the superior 
court of said county and shall be taxed as costs. 
(1925, c. 135, s. 16.) 


§ 7-324. Procedure.— The procedure of said. 
county court, except that hereinbefore provided, 
shall follow the rules and principles laid down in 
the chapter on civil procedure and amendments 
thereto in so far as the same may be adapted to 
the needs and requirements of the said county 
COUrt si 1925, Gk35.yen1 79) 


§ 7-325. Records.—There shall be dockets, files, 
and records kept of all proceedings in the said 
county court, conforming as nearly as possible to 
the records of the superior court. (1925, c. 135, 
SaplSe) 


§ 7-326. To be court of record.—The said 
county court shall be a court of record and the 
clerk thereof shall be provided with a seal of 
said court. (1925, c. 185, s. 19.) 


§ 7-327. Pending cases.—All cases pending in 
the superior court of said cornty and in the 
courts of the justices of the peace of said county 
on the date the court is established shall be 
tried in the courts wherein they are pending. 
(1925, c. 135, s. 20.) 


§ 7-328. First session——The presiding judge 
of said county court shall hold the first session 
of said county court within thirty days after his 
appointment by the Governor, and other sessions 
shall be held as provided in this article. (1925 .c. 
135s Se els) 


§ 7-329. Discontinuance of court.—The board 
of commissioners of any county may discontinue 
such court on written petition signed by the 
majority of the practicing attorneys of such 
county. (1925, c. 135, s. 22.) 


§ 7-330. Existing laws not repealed.—This ar- 
ticle shall not be construed to repeal chapter 
seven, nor shall it repeal or affect any act es- 
tablishing any inferior court now existing or 
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that may hereafter be created under the existing 
law but shall be construed to be supplemental to 
the existing law and a method by which county 
courts may be established. (1925, c. 135, s. 23.) 


§ 7-331. Article not applicable to certain coun- 
ties.—The provisions of this article shall not ap- 
ply to the following counties: Burke, Hyde, Avery, 
Alexander, Clay, Catawba, Mitchell, Madison, 
Graham, Swain, Henderson, Duplin, Jackson, 
Davie, Cherokee, Stokes, Lincoln, Wilkes, Johns- 
ton, Person, Pamlico, Watauga, Haywood, Vance, 
Robeson, Craven, Caldwell, Hoke, Yancey, Anson, 
Pender, Macon, Onslow, Bladen, Alleghany and 
Scotland: Provided, this article shall not apply to 
any of the counties of the present Sixteenth and 
Seventeenth Judicial Districts. (1925, c. 135, s. 
24.) 


Art. 34. With Jurisdiction Not to Exceed $5000. 


§ 7-332. Establishment.—In addition to the 
plan for a general county court provided for in 
articles 30 and 31, of this chapter, there may be 
established by the board of county commissioners 
in any county, a court of civil jurisdiction, which 
shall be a court of record and which shall be 
maintained pursuant to this article, and which 
court shall be called the county civil court, and 
shall have civil jurisdiction as provided in this ar- 
ticle. (1925, c. 167, s. 1.) 

Cross References.—As to forms of oaths required of supe- 
rior court judges, see §§ 11-6, 11-7, 11-11; Const., Art. VI, 
Siti s 

§ 7-833. Qualification, election, and term of 
judge; office—The county civil court shall be 
presided over by a judge, who may be an attorney 
at law, and shall reside and be a qualified elector 
in the county during his term of office, and sha!l 
be permitted to practice law during his term of 
office. The first judge of the county civil court 
shall be elected by the board of county commis- 
sioners at the time of the establishment of said 
court, and he shall hold his office until January 
first, following the next general election of county 
officers within said county, and until his successor 
is elected and qualified, and if a vacancy occurs 
in the office of judge, it shall be filled by the elec- 
tion of a successor for the unexpired term by the 
board of county commissioners. Each succeed- 
ing judge shall be elected by a vote of the qual- 
ified electors of the county at the next general 
election before the expiration of the term of office 
in the same manner as other county officers are 
nominated and elected, and shall hold office for 
a term of four years, beginning January first, fol- 
lowing his election and until iis successor is elected 
and qualified, unless said court is abolished. 
The judge shall qualify by taking and subscribing 
an oath of office as is now provided by law for a 
judge of the Superior Court, which shall be filed 
with the clerk. The salary of said judge shall be 
fixed by the board of commissioners of the 
county, which shall not be decreased during the 
term of office; to be paid in monthly installments 
by the county. The judge shall be provided by 
the county board of commissioners with an office 
and a suitable and convenient room for holding 
court at the county seat. (1925, c. 167, s. 2.) 


§ 7-334. Substitute judge—When the judge of 
said county civil court is unable to hold court on 
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account of sickness, absence, disqualification, or 
other cause, he shall appoint some other person 
learned in the law, who shall take the same oath 
and possess the same qualifications as provided 
for a judge, to act as substitute judge, who shall 
be invested with all the powers and duties of the 
judge, and his compensation during his appoint- 
ment shall be paid by the said judge. (1925, c. 
Lov, Seo) 


§ 7-335. Terms of court; calendar.—The court 
shall open for the transaction of business and 
trial of cases on the first Monday of each month 
and continue until the matters of the court are dis- 
posed of, and it shall be the duty of the judge to 
prepare a calendar of cases for trial, on which jury 
cases shall have precedence. (1925, c. 167, s. 4.) 


§ 7-336. Clerk of court—The clerk of the su- 
perior court of the county shall be ex officio clerk 
of the court, and in addition to the salary or 
fees paid him as clerk of the Superior Court, he 
shall be paid such additional compensation as the 
county commissioners of the county may fix ta 
be paid monthly out of the county funds, and the 
boasd of county commissioners be and are hereby 
authorized and empowered to provide for salary 
or fees for such additional deputies as he may 
need. The said clerk shall be liable upon his offi- 
cial bond for the discharge of his duties and car- 
ing for funds paid to him as clerk, to the same 
extent as he is bound as clerk of the Superior 
Gountee 1925 cudGne ss 5.) 


§ 7-837. Sheriff—The sheriff of the county, or 
his deputies, appointed, shall attend upon the 
terms of this court in the same manner and with 
the same power and authority as he does and has 
in attendance upon the superior court of the 
county. The county commissioners of the county 
are authorized to make said sheriff such additional 
allowances as they may fix for such services, in 
addition to his salary or fees fixed by law. (1925, 
oy ares EH) 


§ 7-838. Records; blanks, forms, books, sta- 
tionery—The clerk of the court shall keep sep- 
arate records for the use of the said court to be 
furnished by the county commissioners, and they 
shall also provide such necessary blanks, forms, 
books, and stationery as may be needed by the 
court, and the clerk shall keep the same in the 
office of the clerk of the Superior Court. (1925, 
c. 167, s. 7.) 


§ 7-339. Juries—The jury in said court shall 
be a jury of twelve and the trial shall be 
conducted as nearly as possible as in the Supe- 
rior Court. In all actions the parties shall be 
deemed to have waived a jury trial, unless de- 
mand shall be made therefor, as hereinafter pro- 
vided, in writing. The plaintiff in filing the com- 
plaint, or the defendant at the time of filing an- 
swer, may in the pleadings demand a jury trial, 
or in cases transferred from the Superior Court 
to the said court, either party may demand jury 
trial, in writing, signed by the party making it or 
his attorney, which must be made at the time of 
such transfer. Any demand for a jury trial shall be 
accompanied by a deposit of five dollars ($5.00), 
to insure the payment of the jury tax, except in 
cases brought in forma pauperis, provided such 
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demand shall not be used to the prejudice of the 
party making it. (1925, c. 167, s. 8.) 


§ 7-340. Jury list; summons.—It shall be the 
duty of the board of county commissioners, up- 
on the establishment of a court as herein pro- 
vided, and every two years thereafter, to prepare 
a list of jurors, identical with the list prepared 
for the Superior Court and subject to the same 
rules and regulations, and mark said jury box as 
the county civil court box, from which the jury 
shall be drawn. The judge of the court shall is- 
sue the proper writ to the sheriff of the county to 
summons the jurors for the court in the same 
manner as juries are ordered and drawn ‘in the 
Superior Court. (1925, c. 167, s. 9.) 


§ 7-341. Talesmen.—The judge shall have the 
right to call in talesmen to serve as jurors, accord- 
ing to the practice of the superior court, and to 
direct the sheriff to summons a sufficient number 
of talesmen to serve during any one week for the 
proper dispatch of the business of the court. 
fg2ne1c. 167, 6. 10.) 


§ 7-342. Procedure, process, pleadings, etc.— 
The procedure, practice, processes, pleadings and 
procuring evidence and judgments shall conform 
as near as may be to the courts having concurrent 
jurisdiction with this court. (1925, c. 167, s. 11.) 


§ 7-348. Appeals—Appeals in all actions may 
be taken from the court to the Superior Court 
of the county in term time for errors assigned 
in matters of law in the same manner as is 
now provided for appeals from the Superior 
Court to the Supreme Court, with the exception 
that the record may be typewritten instead of 
printed, and only two copies shall be required; 
one for the court and the other for the opposing 
counsel. ‘The time for taking and prosecuting ap- 
peals shall be counted from the end of the calen- 
dar month of the court at which such trial is had. 
It shall be the duty of any judge of the Superior 
Court holding the courts in any county, where a 
court is established under the provisions of this 
article, to allot sufficient and adequate time during 
each regular term of the Superior Court held in 
such county for the hearing of appeals from the 
county civil court of such county. Upon such 
appeal the Superior Court may either affirm or 
modify and affirm the judgment of the county 
civil court or remand the cause for a new trial. 
From the judgment of the Superior Court an ap- 
peal may be taken to the Supreme Court, as is 
now provided by law. Orders to stay execution 
on judgments .entered in the court shall be the 
same as in appeals from the Superior Court to 
the Supreme Court, and judgments of said court 
may be enforced by execution by the clerk 
thereof, returnable within twenty days, and tran- 
scripts of such judgments may be docketed in the 
superior court as now provided for judgments of 
justices of the peace, and when docketed shall, in 
all respects, be judgments in the superior court 
in the same manner and to the same extent as if 


rendered by the superior court. (1925, c. 167, 
SP L2) 
§ 7-344. Jurisdiction—The county civil court 


shall have jurisdiction only in civil matters, and 
as follows: 
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(1) Jurisdiction concurrent with that of the 
justices of the peace of the county; 

(2) Jurisdiction concurrent with the Superior 
Court in all actions founded on contract wherein 
the amount demanded shall not exceed the sum 
of five thousand dollars ($5,000), exclusive of in- 
terest and cost; 

(3) Jurisdiction concurrent with the Superior 
Court in all actions not founded upon contract; 
wherein the amount demanded shall not exceed 
the sum of five thousand dollars ($5,000), ex- 
clusive of interest and cost; 

(4) Jurisdiction concurrent with the Superior 
Court in all actions to try title to lands and to 
prevent trespass thereon and to restrain waste 
thereof; 

(5) Jurisdiction concurrent with the Superior 
Court in all actions pending in said court to is- 
sue and grant temporary and permanent restrain- 
ing orders and injunctions. (1925, c. 167, s. 13.) 


§ 7-345. Stenographer; fees—v7There shall be an 
official stenographer of the court whose duties and 
fees shall be the same and taxed as those of the 
official stenographer of the superior court. (1925, 
c. 167, s. 14.) 


§ 7-346. Disqualification of judge—Where the 
judge is disqualified to try any case, it shall be 
removed for trial to the superior court of the 
county, in which the court is located or ore tenus 
to the substitute judge. (1925, c. 167, s. 15.) 


§ 7-347. Pending cases, transfer—By consent 
of plaintiff and defendant any case, within the 
jurisdiction of the court, pending in the superior 
court may be transferred to the docket of the 
county civil court, and there tried. (1925, c. 167, 
Saploe) 


§ 7-348. Abolishing court—This court may be 
abolished by resolution of the board of county 
commissioners of any county for such county by 
giving written notice of such intention six months 
prior to the end of the term of any presiding 
judge thereof, to become effective at the end of 
such term of office; and, in case of,the abolition 
of the court, cases then pending shall be trans- 
ferred to the Superior Court. (1925, c. 167, s. 17.) 


§ 7-349. Existing laws not repealed.—This arti- 
cle shall not be construed to repeal any existing 
laws by which a county court may be created 
or to effect or repeal any court now or hereafter 
created under existing laws and shall only be 
construed to be an additional method by which 


a county court may be established. (1925, c. 167, 
Sway usa) 


§ 7-350. Article inapplicable to certain counties. 
—This article shall not apply to the counties of 
Bladen, Jones, Bertie, Caldwell, Craven, Colum- 
bus, Gaston, Henderson, Mitchell, Vance. (1925, 
Cal Giggs elias) 


Art. 35. With Jurisdiction Not to Exceed $1500. 


§ 7-351. Establishment.—In addition to the 
plans now provided by law for the establishment 
of courts inferior to the superior court, there may 
be established by resolution of a majority of the 
members of the board of county commissioners of 
any county in the state a court of civil jurisdic- 
tion, which shall be a court of record, shall be 
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called County Civil Court and shall have 
civil jurisdiction as provided in this article. (1937, 
out3T, 8. 1.) 

Local Modification.—Caswell, Wayne: 1937, c. 437, s. 30. 


§ 7-352. Qualification of judge—The county 
civil court shall be presided over by a judge, who 
may be an attorney at law, who shall at the time 
of appointment and qualification be an elector 
in and for said county, and he shall not by 
reason of his term of office be prohibited from 
practicing the profession of attorney at law in 
other courts except as to matters pending in con- 
nection with or growing out of said county civil 
COUTte (1937); CRAB Ti see) 


§ 7-353. Appointment of judge; vacancies; sub- 
stitute judge—After the ratification of this ar- 
ticle and the establishment of such court by any 
county, it shall be the duty of the clerk of the 
board of commissioners of such county to im- 
mediately notify the governor of the state, who 
shall appoint a judge to preside over such court, 
and each second year thereafter it shall be the 
duty of the governor of the state to appoint the 
judge of each such county civil court, who shall 
preside over said court; the said judge shall 
hold office for a term of two years and until his 
successor is appointed and qualified. Any va- 
cancy occurring in the office of judge shall be filled 
by the governor of the state. 

When the judge of said county civil court is un- 
able to hold court on account of sickness, absence, 
disqualification or other cause, the governor of 
the state shall appoint some other person, who 
shall take the same oath and possess the same 
qualifications as provided for a judge, to act as 
substitute judge, who shall be invested with all 
the powers and duties of the judge. At the time 
of fixing the salary for the judge, the board of 
county commissioners shall fix a per diem com- 
pensation for the substitute judge which shall be 
paid out of the salary fixed for the judge. (1937, 
CA437,°S. 3.) 


§ 7-354. Oath of judge——Before entering upon 
the duties of his office, the said judge shall take 
and subscribe an oath of office as is now pro- 
vided by law for the judges of the superior court, 
and file the same with the clerk of the superior 
court of said county; and said clerk shall record 
the same. (19387, c: 437); s. 4.) 

Cross References.—As to forms of oaths required of supe- 
perior court judges, see §§ 11-6, 11-7, 11-11; Const., Art. VI, 
s. 7, 

§ 7-355. Salary of judge.—The salary of said 
judge shall be fixed by the board of commis- 
sioners of the county, shall not be decreased dur- 
ing the term of office, and shall be paid in monthly 
installments out of the funds of the county. The 
judge shall be provided by the county board of 
commissioners with a suitable and convenient 
room for holding court at the county-seat. (1937, 
c. 437, s. 5.) 


§ 7-356. Disqualification of judge.—Where the 
judge is disqualified by reason of interest in 
any case, it shall be removed for trial to the su- 
perior court of the county. (1937, c. 437, s. 6.) 


§ 7-357. Clerk of court—MThe clerk of the 
superior court shall be ex officio clerk of the 
county civil court established under the provisions 
of this article, and he shall have as nearly as pos- 
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sible the same duties, powers and responsibilities 
with reference to the county civil court as he has 
in his capacity as clerk of the superior court. The 
said clerk shall be liable upon his official bond for 
the discharge of his duties and caring for funds 
paid to him as clerk of the county civil court to 
the same extent as he is bound as clerk of supe- 
rior court. In addition to the salary or fees paid 
him as clerk of superior court, the clerk of the 
county civil court shall be paid such additional 
reasonable compensation as the board of county 
commissioners may fix; and the board of county 
commissioners are hereby authorized and empow- 
ered to provide the salary of such additional dep- 
uty or deputies as he may need. (1937, c. 437, 
Sait) 


§ 7-358. Oath of clerks—The clerks of the 
county civil court, before entering on the du- 
ties of their office, shall take and subscribe, be- 
fore some officer authorized by law to administer 
an oath, the oath required under general law, and 
in addition thereto shall take and subscribe to an 
oath to perform faithfully all the duties required 
of them under this article and file such oaths with 
the register of deeds for the county. (1937, c. 
aS ge sence) 


Cross References.—As to forms of oaths required of clerk 
of the superior court, see §§ 11-6, 11-7, 11-11; Const., Art. 
VI, isi7. 


§ 7-359. Appointment and removal of deputies. 
—Each clerk of the county civil court shall have 
the authority to appoint deputy clerks and the 
authority to revoke such appointments at will. 
He shall make a record of each appointment and 
furnish a transcript of such record to the register 
of deeds, who shall record the same in the record 
of deeds and make a cross-index thereof. When 
the appointment of any deputy clerk is revoked, 
the clerk shall write on the margin of the records 
of such appointment the word “revoked” and the 
date of revocation, and sign his name thereto. 
(1937, c. 437, s. 9.) 


§ 7-360. Oath and power of deputies.—If any 
deputy clerk shall be appointed as provided in 
this article, he shall take and subscribe to the 
oaths prescribed for clerks. Each deputy clerk 
appointed as herein provided shall have as nearly 
as possible the same powers and duties, with ref- 
erence to the county civil court, as a deputy clerk 
of the superior court has with reference to the 
superior court. (1937, c. 437, s. 10.) 


§ 7-361. Sheriff—The sheriff of the county, or 
his deputies appointed, shall attend upon this 
court in the same manner and with the same 
power and authority as he does and has in attend- 
ance upon the superior court of the county. The 
board of county commissioners of the county are 
authorized to make said sheriff such additional al- 
lowances as they may deem necessary and proper 
for such services, in addition to his salary or fees 
now fixed by law. (1937, c. 437, s. 11.) 


§ 7-362. Stenographer.—The board of county 
commissioners shall appoint an official stenogra- 
pher of the court, whose duties shall be the same 
as those of the official stenographer of the superior 
court, and the compensation shall be fixed and 
paid by the board of county commissioners. (1937, 
c. 437, s. 12.) 
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§ 7-363. Jury trial—In the trial of actions in 
said court any party is entitled to the right of 
trial by jury as is provided in the trial of causes 
in the superior court, unless said right of trial by 
jury shall be waived as hereinafter provided. 
(1937,0¢.7437,.S..13.) 


§ 7-364. Waiver of jury trial; jurisdiction con- 
current with superior court.——In those cases in 
which written pleadings are required to be filed, 
the parties shall be conclusively presumed to have 
expressly waived their right to trial by jury, un- 
less at the time of the filing of the complaint or 
petition the plaintiff, in writing, demands a jury 
trial; or, at the time of the filing of the answer or 
other pleading which raises an issue of fact, the 
defendant or other party filing such pleading de- 
mands, in writing, a jury trial. (1937, c. 437, s. 


13 (a2) 


§ 7-865. Waiver of jury trial; jurisdiction con- 
current with justice of peace.—In those cases 
in which no written pleadings are required, the 
parties shall be conclusively presumed to have ex- 
pressly waived their right to trial by jury, unless 
at the time of the issuance of summons the plain- 
tiff or petitioner, in writing, demands a jury trial; 
or the defendant, at any time before the com- 
mencement of the trial, in writing, demands a jury 
trial. (1937.0. 43%; 8. 18 @),) 


§ 7-366. Jury trial in cases instituted in superior 
court or before magistrate.—In those cases which 
were or may hereafter be instituted before a 
justice of the peace and removed or appealed to 
this court, and in those cases which were or may 
hereafter be instituted in superior court and re- 
moved to this court, a jury trial will be con- 
clusively presumed to have been expressly waived 
unless the party desiring a trial by jury shall make 
a demand therefor, in writing, at any time before 
the case is called for trial; in which event the 
number of the jury shall be as herein elsewhere 
provided. (1937, c. 437, s. 13(c).) 


§ 7-367. Jury of six; demand and deposit for 
jury of twelve.—The jury of said court shall be 
a jury of six unless, at any time before the call- 
ing of the cause for trial, either party, who has 
not waived the right to trial by jury by failing to 
demand a jury trial in apt time as provided here- 
in, or otherwise, demands a trial by a jury of 
twelve, in which event a jury of twelve shall be 
impaneled: Provided, that in those cases in which 
a jury of twelve is demanded the party shall, at 
the time of making the demand, pay to the elerk 
of said court a deposit of five dollars to insure the 
payment of the jury tax: Provided further, that 
where a party making such demand for a jury of 
twelve makes affidavit and satisfies the judge or 
clerk of said court that he is unable to make the 
deposit, such party shall not be required to make 
the same. The deposit for jury of twelve shall be 
returned to the party making it when the jury tax 
is paid by the losing party against whom the costs 
are taxed, (1937, c. 437, s. 13(d).) 


§ 7-368. Judge may impanel jury on own mo- 
tion.—The judge of said court, when in his opinion 
the ends of justice would be best served by sub- 
mitting an issue or issues to the jury, may call 
a jury of his own motion and submit to it such 
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issue or issues as he may deem material. 
c. 437, s. 13(e).) 


§ 7-369. Drawing juries; summons of jurors; 
pay of jurors.—The regular jurors shall be drawn 
from the superior court jury box; the drawing 
and summoning of said jurors shall be in the 
same manner as jurors are drawn and summoned 
for the superior court: Provided, however, only 
twelve jurors shall be drawn and summoned for 
any one week of court unless the judge specifies 
that a larger number shall be drawn. The judge 
of each county civil court, at least thirty days in 
advance, shall notify the chairman of the board 
of county commissioners when a jury will be 
needed. 

Jurors shall receive the same compensation as 
is provided by law for jurors serving in the su- 
perior court, to be paid out of the treasury of said 
county on presentation of a ticket duly issued by 
the clerk of said court. (1937, c. 437, s. 14.) 


§ 7-370. Talesmen.—The judge shall have the 
right to call in talesmen to serve as jurors, ac- 
cording to the practice of the superior court, and 
to direct the sheriff to summon a sufficient num- 
ber of talesmen to serve during any one week or 
a portion thereof for the proper dispatch of the 
business of the court. (1937, c. 437, s. 15s) 


(1937, 


§ 7-371. When court opens; terms of court.— 
The county civil courts shall be open for the 
transaction of business within their jurisdiction 
whenever matters before the court require at- 
tention, except for the trial of issues of fact re- 
duiring a jury and the trial of contested causes 
wherein the county civil court is exercising juris- 
diction concurrent with that of the superior court, 
which shall be heard in term time. 

The judge of the county civil court is hereby au- 
thorized to fix the terms of said court upon con- 
sulting with the clerk of the court and the mem- 
bers of the bar of the county. (1937, c. 437, s. 16.) 


§ 7-372. Jurisdiction—The county civil court 
shall have jurisdiction only in civil matters and 
as follows: 

(1) Jurisdiction concurrent with that of the jus- 
tices of the peace of the county; 

(2) Jurisdiction concurrent with the superior 
court in all actions founded on contract wherein 
the amount demanded shall not exceed the sum 
of one thousand five hundred dollars, exclusive of 
interest and costs; 

(3) Jurisdiction concurrent with the superior 
court in all actions not founded on contract where- 
in the amount demanded shall not exceed the sum 
of one thousand five hundred dollars, exclusive of 
interests and costs; : 

(4) Jurisdiction concurrent with the superior 
court in all actions to try title to lands, to prevent 
trespass thereon, and to restrain waste thereof 
wherein the value of the land does not exceed the 
sum of one thousand five hundred dollars; 

(5) Jurisdiction concurrent with the superior 
court in all actions and proceedings for divorce 
and alimony, or either, and to make such orders 
respecting the care, custody, tuition and mainte- 
nance of the minor children of the marriage as 
may be proper, (1937, c. 437, s. 17.) 


§ 7-373. Appeals from justice of the peace,— 
In all cases where there is an appeal from a jus- 
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tice of the peace of a county wherein a county 
civil court has been established under the provi- 
sions of this article, such appeal shall be first 
heard de novo in the county civil court in the man- 
ner provided herein for hearing causes within the 
jurisdiction of a justice of the peace originating in 
the said county civil court. Said appeals shall be 
docketed in the county civil court within the same 
time limit and in the same manner as Such ap- 
peals are now required to be docketed in the su- 
perior court. (1937, c. 437, s. 18.) 


§ 7-374. Removal of cause before justice of 
peace.—When, upon affidavit made before en- 
tering upon the trial of any cause before any jus- 
tice of the peace of said county, it shall appear 
proper for said cause to be removed for trial to 
some other justice of the peace, as is now provided 
by law, said cause shall be removed for trial to 
the said county civil court. (1937, c. 437, s. 19.) 


§ 7-375. Pending cases, transfer—By written 
consent of plaintiff and defendant filed with the 
clerk of superior court, any case within the juris- 
diction of the county civil court, now or here- 
after pending in the superior court, may be trans- 
ferred to the docket of the county civil court and 
there tried; if a jury trial is desired, it shall be 
expressed in the agreement to transfer the case; 
otherwise, the right to trial by jury shall be con- 
clusively presumed to have been expressly waived. 
(1937, c. 437, s. 20.) 


§ 7-376. Records; blanks, forms, books, station- 
ery.—The clerk of the county civil court shall 
keep separate records for use of the said court 
to be furnished by the county commissioners, and 
they shall also provide such necessary blanks, 
forms, books, and stationery and office equipment 
as may be needed by the court; the clerk shall 
keep the same in the office of the clerk of such 
court. (1937, c. 437, s. 21.) 


§ 7-377. Processes; pleadings; procedure, etc.— 
When the county civil court is exercising juris- 
diction concurrent with that of the superior court, 
the rules of processes, pleadings, procedure, prac- 
tice, and procuring evidence and judgment shall 
conform as nearly as possible to those of the su- 
perior court. renee 

When the county civil court is exercising juris- 
diction concurrent with that of justices of the 
peace, actions shall be commenced in the county 
civil court by summons issued and signed by the 
clerk or deputy; and orders to seize property in 
claim and delivery proceedings, warrants of at- 
tachment and subpoena may be issued by the 
clerk or deputy and the other rules of processes, 
pleadings, procedure, practice, and procuring evi- 
dence and judgments shall conform as nearly as 
possible to those of the courts of the justices of 
the peace of the county. (1937, c. 437, s. 22.) 


§ 7-378. Appeal to superior court; time for per- 
fecting appeal; record on appeal; briefs; _judg- 
ment; appeal to supreme court.—Appeals in ac- 
tions may be taken from the county civil court 
within ten days from date of rendition of judg- 
ment to the superior court of the county in term 
time, for errors assigned in matters of law or le- 
gal inference, in the same manner as is provided 
for appeals from the superior court to the su- 
preme court, except as follows: 
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(1) The appellant shall cause a copy of the 
statement of case on appeal to be served on the 
respondent within thirty days from the entry of 
the appeal taken, and the respondent, within fif- 
teen days after such service, shall return the copy 
with his approval or specific amendments endorsed 
or attached; if the case be approved by the re- 
spondent, it shall be filed with the clerk as a part 
of the record; if not returned with objections 
within the time prescribed, it shall be deemed ap- 
proved: Provided, that the judge trying the case 
shall have the power, in the exercise of his discre- 
tion, to enlarge the time in which to serve state- 
ment of case on appeal and exceptions thereto or 
counter statement of case. 


(2) The appellant shall file one typewritten 
copy of the statement of case on appeal, as set- 
tled, containing the exceptions and assignments of 
error, which, together with the original record, 
shall ‘be transmitted by the clerk of the county 
civil court to the superior court as the complete 
record on appeal in said court. 


(3) The record in the case on appeal to the su- 
perior court must be docketed in the superior 
court within ten days after the date of settling the 
case on appeal. If the appellant shall fail to per- 
fect his appeal within the prescribed time, the ap- 
pellee may file with the clerk of superior court a 
certificate of the clerk of court from which the ap- 
peal comes showing the names of the parties 


‘thereto, the time when the judgment and appeal 


were taken, the name of the appellant and the 
date of the settling of case on appeal, if any has 
been settled, with his motion to docket and dis- 
miss said appeal at appellant’s cost, which motion 
shall be allowed at the first regular term or any 
succeeding regular term of the superior court. 


(4) Appellant shall file one typewritten brief 
with the clerk of superior court, and shall imme- 
diately mail or deliver to appellee’s counsel a car- 
bon typewritten copy thereof. If appellant’s brief 
has not been filed with the clerk of superior court, 
and no copy has been delivered to appellee’s coun- 
sel within three weeks from the date of settling 
the case on appeal, the appeal will be dismissed 
on motion of appellee at the next regular term or 
any succeeding regular term of the superior court, 
unless for good cause shown the court shall give 
appellant further time to file his brief. 


(5) Appellee shall file one typewritten brief and 
a carbon copy thereof with the clerk of superior 
court within five weeks from the date of settling 
the case on appeal; the copy of same will be fur- 
nished counsel for appellant by the clerk of su- 
perior court, on application. On faijure of the ap- 
pellee to file his brief by the time required, the 
case will be heard and determined at the next reg- 
ular term or any succeeding regular term of the 
superior court without argument from appellee, 
unless for good cause shown the court shall give 
appellee further time to file his brief 


(6) It shall be the duty of any judge of the su- 
perior court holding court in any county where a 
court is established under the provisions of this 
article, to allot sufficient and adequate time dur- 
ing each regular term of the superior court held 
in such county for the hearing of appeals from the 
county civil court of such county: Provided, no 
such appeal shall be heard until five days has ex- 
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pired since the filing of appellee’s brief or since 
the time appellee’s brief should have been filed. 

(7) Upon such appeal, the superior court may 
either affirm or modify the judgment of the county 
civil court or remand the cause for a new trial. 

(8) From the judgment of the superior court 
an appeal may be taken to the supreme court as 
is now provided by law. (1937, c. 437, s. 23.) 


§ 7-879. Stay of execution; enforcement of 
judgments, etc.—Orders to stay execution on 
judgments entered in the county civil court shall 
be the same as in appeals from the superior court 
to the supreme court. 

Judgments of the county civil court shall be 
docketed in the judgment docket of the superior 
court as is provided for judgments of the superior 
court, and the judgment when docketed shall in 
all respects be a judgment of the superior court 
in the same manner and to the same extent as if 
rendered by the superior court, and shall be sub- 
ject to the same statute of limitations and the stat- 
utes relating to the revival of judgments in the 
superior court and issuing executions thereon. 
(1937, c. 437, s. 24.) 


§ 7-380. Court seal—The county civil 
shall have a seal with the impression “........ 
County Civil Court,” which shall be used in attes- 
tation of all summons, other processes, acts, or 
judgments of said court whenever required, and 
in the same manner and in the same effect as the 
seal of other courts of record in the state of North 
Carolinas (1937 ic 437..s.025.) 


§ 7-381. Costs and fees—vThere shall be taxed 
in the county civil court the same costs and fees 
for services of the officers thereof as provided 
for the court having concurrent jurisdiction; such 
costs and fees shall be taxed and collected by the 
clerk and paid over monthly to the treasurer of 
the county as county funds to be dealt with by the 
commissioners. (1937, c. 437, s. 26.) 


§ 7-382. Abolishing court.—This court may be 
abolished by resolution of a majority of the 
board of county commissioners of any county 
for such county by giving written notice of such 
intention six months prior to the end of the term 
of any presiding judge thereof, to become effective 
at the end of such term of office; and in case ot 
the abolition of the court, cases’ then pending shall 
be transferred to the superior court and there 
tried, (1987, 6.437, s. 27.) 


§ 7-383. Existing laws not repealed.—This ar- 
ticle shall not be construed to repeal or modify 
any existing laws by which a county court may 
be created or to affect or repeal any court now 
or hereafter created under existing laws, and shall 
only be construed to be an additional method by 
which a county court may be established. (1937, 
c. 437, s. 28.) 


court 


SUBCHAPTER IX. COUNTY CRIMINAL 
COURTS. 


Art. 36. County Criminal Courts. 


§ 7-384. Counties authorized to establish county 
criminal courts.—In each county in this State 
there may be established a court of criminal 
jurisdiction, which shall be a court of record, and 
it shall be maintained pursuant to the provisions 
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of this article, and said court shall be called the 
county criminal court, and shall have jurisdiction 
over the entire county in which said court shall 
be established. (1931, c. 89, s. 1.) 


§ 7-385. Established by resolution of county 
commissioners.—If, in the opinion of the board 
of commissioners of any county, the public inter- 
est will be best promoted by so doing, they may 
establish a County Court under the provisions of 
this article, by resolution which shall in brief recite 
the reasons for the establishment thereof, and 
further recite that in the opinion of the board of 
commissioners it is not necessary that an election 
be called for the establishment of said court, as 
herein provided, and upon the adoption of such 
resolution the board of commissioners may es- 
tablish said court without holding such election. 
C1981, c¢).89; 5, 2.) 


§ 7-386. Court may be abolished by resolu- 
tion.—Whenever in the opinion of the board of 
commissioners of any county in which a court 
has been established under this article, the condi- 
tions prevailing in such county are such as to no 
longer require the said court, such board of com- 
missioners may, by proper resolution, reciting in 
brief the reasons therefore, abolish said court. 
(1981, c. 89, 8. 3.) 


§ 7-387. Transfer of cases from docket of Su- 
perior Court—Upon the establishment of the 
County Court, as in this article authorized, the 
clerk of the Superior Court shall immediately 
transfer from the Superior Court to such County 
Court all criminal actions pending in the Superior 
Court of which the County Court has jurisdic- 
tion, as in this article conferred, and the County 
Court shall immediately proceed to try and dis- 
pose of such criminal actions. (1931, c. 89, s. 4.) 


§ 7-388. Appointment of judge; associate judge. 
—The court shall be presided over by a judge, 
who may be licensed to practice law, and who, 
at the time of his election or appointment, shall 
be a qualified elector in the county. The board 
of commissioners of the county shall appoint such 
judge, whose term of office shall be two (2) 
years from the date of his appointment, and 
until his successor shall have been appointed 
and qualified, or until the court shall be abolished, 
as herein provided. In the event of a vacancy by 
death or resignation, appointment shall be for the 
unexpired term of the previous judge. The sal- 
ary of said judge shall be fixed by the board of 
commissioners of the county, and the same shall 
be paid monthly out of the general county fund. 
In each county in which the court is established, 
under the provisions of this article, there shall be 
appointed by the board of commissioners of said 
county an associate judge, who shall preside as 
judge of the county court, and with like author- 
ity of the regular judge, in the event of sickness 
or absence from the county of the regular judge, 
or in the event that the regular judge should be 
disqualified by relationship to the parties in in- 
terest, or from other cause, The associate judge 
shall take the same oath of office required by the 
judge of the county court, and shall be paid such 
compensation for his services as may be provided 
by the board of commissioners, The compensa- 
tion which shall be paid to the associate judge 
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shall be deducted from the salary to be paid to 
the regular county judge as herein provided. He 
shall be appointed at the time fixed for the ap- 
pointment of the judge of the County Court, and 
for the same term as herein provided for a regu- 
lar judge of the county, with the authority on the 
part of the board of commissioners to fill the va- 
cancy in the event of death or resignation. (1931, 
5893 45.052) 


§ 7-389. Appointment of prosecuting attorney. 
—There shall be a prosecuting attorney of said 
County Court, to be known as the prosecuting 
attorney, who shall appear for the State and 
prosecute all criminal cases being tried in said 
court, and for his services he shall be paid such 
salary as may be fixed by the board of commis- 
sioners, to be paid monthly from the general 
county fund. The board of commissioners shall 
appoint such prosecuting attorney, whose term of 
office shall be two (2) years from the date of his 
appointment, and until his successor shall have 
been appointed and qualified, or until the court 
shall be abolished, as herein provided, except in 
the event of a vacancy in the office of prosecuting 
attorney, either by death or resignation, the ap- 
pointment to fill such vacancy shall be for the un- 
expired term of the previous prosecuting attor- 
Bey. GLLoSt, +c; 89) s.. 62) 


§ 7-380. Clerk of court; term of office; fees; 
bond; sheriff—In those counties in which the 
clerk of the superior court and sheriff are paid 
fees and not salaries, such clerks and sheriffs shall 
receive the same fees for services rendered in a 
county court as they would have received had such 
services been rendered in the superior court. 

The Clerk of the Superior Court shall, ex-of- 
ficio, be Clerk of the County Court, and in all 
counties in which the Clerk of the Superior 
Court is paid fees, the Clerk of the Superior 
Court shall have the right and privilege to resign 
as Clerk of the County Court, and in the event 
of such resignation the board of commissioners 
shall have the authority to appoint a Clerk of the 
County Court, whose term of office shall be two 
(2) years, and whose term of office shall expire 
at the time fixed for the termination of the office 
of the judge of said court, and the appointment 
of the Clerk of the County Court shall thereafter 
be made by the board of commissioners at the 
same time when the appointment of the judge of 
said court is made by said board of commissioners. 
He will receive the same fees for services rendered 
as clerks of the Superior Courts. In all counties 
in which the Clerks of the Superior Court are 
paid salaries the board of commissioners are au- 
thorized, in their discretion, to provide additional 
compensation to such clerks for their services 
rendered as Clerk of the County Court. 

In the event that the Clerk of the Superior 
Court shall resign as Clerk of the County Court 
as herein provided, upon the appointment of a 
Clerk to the County Court, he shall be required 
to enter into a bond in such sum as may be fixed 
by the board of commissioners for the faithful 
performance of the duties of his office. (1931, c. 
89, s. 7.) 

Local Modification.—Lee: 


1941, c. 330. 


§ 7-391. Oath of judge; prosecuting attorney. 
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—The judge of the county court, before entering 
upon the duties of his office, shall take the 
prescribed oath required of judges of the Supe- 
rior Court, and such oath shall be recorded by 
the Clerk of the Superior Court of the county. 
The prosecuting attorney, before entering upon 
the duties of his office, shall take the prescribed 
oath required of solicitors of the Superior Court, 
and said oath shall be recorded by the Clerk of 
the Superior Court of the county. (1931, c. 
SO SaaS) 


Cress References.—As to forms of oaths, see §§ 11-6, 11-7, 
11-11; Const;,, Art. aViltw sare 


§ 7-392. Court seal. — The County Criminal 
Court shall have a seal with the impression 
“County | Court ofess see nees County,” which shall 
be used in attestation of all writs, warrants, or 
other processes, acts, or judgments of said court 
whenever required, and in the same manner and 
in the same effect as the seal of other courts of 


record in the State of North Carolina. (1981, c. 
89, s. 9.) 


§ 7-393. Jurisdiction; appeal; judgment docket. 
—The jurisdiction of the County Court shall be 
as follows: 

(a) Said court shall have final exclusive and 
original jurisdiction of all criminal offenses com- 
mitted in the county below the grade of a felony, 
as now defined by law, except as to offenses over 
which justices of the peace have final jurisdiction, 
and all such offenses whereof said court is given 
jurisdiction are hereby declared to be petty mis- 
demeanors. 

(b) To punish for contempt to the same ex- 
tent and in the same manner allowed by law to 
the Superior Court of this State; to issue writs 
ad testificandum and other processes to compel 
the attendance of witnesses and to enforce the 
orders and judgments of the court in the same 
manner allowed by law to the Superior Courts of 
this State. 

(c) The judge of the County Court shall have 
all the power and jurisdiction and authority now 
conferred by law upon the Superior Court to 
sentence any person who pleads guilty or who is 
convicted in said court of a misdemeanor for 
which the punishment prescribed by law is im- 
prisonment, to be imprisoned in the common jail 
of the county and to be assigned to work on the 
public roads under the supervision of the state 
highway and public works commission and the 
clerk of said court shall issue commitments there- 
for in the same manner as now provided by law 
for the Clerks of the Superior Court: 

(d) Any person convicted in said court shall 
have the right of appeal to the Superior Court of 
said county, and upon such appeal the trial in 
the Superior Court shaJl be de novo. 

(e) The County Court shall have exclusive 
preliminary jurisdiction over all offenses where- 
of exclusive jurisdiction is not given to said 
court, and shall hear and determine all warrants 
charging such offenses, and in the event that the 
court finds probable cause, shall bind the defend- 
ant over to the Superior Court, requiring such 
bond as the court may fix for the appearance of 
the defendant at the next ensuing term of the 
Superior Court of said county for the trial of 
criminal causes; and all justices of the peace is- 
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suing warrants wherein the defendant or defend- 
ants are charged with the commission of an of- 
fense whereof the Superior Court has jurisdiction, 
shall make said warrants returnable before the 
said County Court. 

(f) The judge of the County Court shall have 
the same authority as the judge of the Superior 
Court to render judgments upon all appearance 
bonds, and such other bonds as are authorized by 
law, when default has been made. All such judg- 
ments shall be certified to and docketed upon the 
civil judgment docket in the Superior Court of 
the county in which the court is held, and shall 
be cross-indexed as other judgments, and shall, 
from the time of docketing, have the same force 
and effect as judgments of the Superior Court. 
(POSER SOS. LOS L981" Gy 241 OST acs 123.) 

Local Modification.—Burke: 1935, c. 298; 1939, c. 226. 

€yvoss Reference—For statute divesting inferior courts in 
most counties of exclusive original jurisdiction in criminal 
actions, see § 7-64. 

E-ditor’s Note.—Public Laws 1937, c. 123, repealed Public 
Laws 1931, c. 241, relative to civil jurisdiction of recorder’s 
court in Gates county. 


§ 7-394. Jury trials—In all cases coming be- 
fore the said County Court a jury may be de- 
manded by either the State or the defendant, or 
the court may, upon its own motion, order a jury 
trial in any case where, in the judgment of the 
court, the ends of justice would be better met by 
submitting the case to a jury. The board of com- 
missioners of the county in which said County 
Court is established are hereby required to fur- 
nish the clerk of said County Court with a list 
of jurors of said county, and in any case where a 
jury trial is to be had a jury of twelve (12) shall 
be drawn from the said list of jurors so furnished 
by the board of commissioners. The names of 
the jurors shall be drawn from the box as now 
provided in cases in the Superior Court in draw- 
ing a special venire: Provided, however, the de- 
fendant may waive a jury drawn from the box, 
in which event the court shall direct the sheriff 
to summons bystanders or tales jurors to serve 
as jurors in said cases, and the judge of the 
County Court shall have like authority as is now 
existing by the judge of the Superior Court to 
order the summons of tales jurors to serve in said 
court where the jurors drawn from the box shall 
be legally challenged or shall be otherwise dis- 
qualified to serve as such jurors. The causes of 
challenge of jurors in the County Court shall be 
the same as now provided for challenges of ju- 
rors in the Superior Court. The fees of jurors 
shall be the same as now paid jurors in the Supe- 
rior Court, and shall be paid from the general 
county fund, and a jury tax of fifteen ($15.00) 
dollars in such cases shall be taxed in the bill of 
costs. (1931, c. 89, s. 11.) 

Lecal Modification.—Lee: 1939, c. 213; Onslow: 1941, c. 303. 


§ 7-395. Process. — The warrants, subpoenas, 
and other processes of law issued by said court 
shall be directed to the sheriff or other lawful 
officer of the county to which said process is 
directed, and service thereof shall be lawfully 
made when made by the sheriff, deputy sheriff, of 
the county, or any other constable of said county, 
or by any rural policeman of said county, or 
municipal officer, and all warrants and subpoenas 
and other processes issued by the clerk of said 
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county, when attested by the seal of said county, 
shall run anywhere in the State of North Caro- 
lina, and shall be executed by all officers in the 
same manner and way as processes now issued 
by the Superior Court. (1931, c. 89, s. 12.) 


§ 7-396. Duties of judge; bond on appeal or on 
being bound over.—The judge of the County 
Court shall preside over said court and shall di- 
rect and determine all actions coming before him, 
the jurisdiction of which is conferred by this arti- 
cle, and in all cases where the defendant or de- 
fendants shall crave an appeal to the superior 
court, and in cases where the court has preliminary 
jurisdiction, and probable cause is found, the de- 
fendant shall be required to give bond, with suffi- 
cient surety, to be fixed by the court, conditioned 
upon the defendant’s appearance at the next ensu- 
ing term of the Superior Court of said county fev: 
the trial of criminal causes, and in default there - 
of the court shall commit the defendant to the 
common jail of said county until said defendant 
shall have given bond or shall have been otherwise 
discharged according to law, except in capital 
cases, when the court shall find probable cause, he 
shall bind the defendant over to the superior court 
without bond. (1931, c. 89, s. 13.) 


§ 7-397. When prosecuting attorney’s fee taxed 
in bill of costs.—In all cases where the defendant 
shall plead guilty, or shall be convicted, there 
shall be taxed in the bill of costs a fee of eight 
dollars ($8.00) in lieu of prosecuting attorney’s 
fee, which shall be paid by the defendant, and 
shall be paid into the general county fund. In the 
event the defendant is confined to jail or confined 
to jail and assigned to work on the public roads 
such fee shall not be taxed as a part of the cost. 
(1931, c. 89, s. 14.) 


§ 7-398. Complete record to be kept by clerk; 
docket.—It shall be the duty of the clerk of said 
court to keep an accurate account and true 
record of all costs, fines, penalties, forfeitures, and 
punishments of said court imposed under the pro- 
visions of this article, and said record shall show 
the name of each offender, the name of the of- 
fense, the date of the hearing of the trial, and the 
punishment imposed, and the board of commis- 
sioners shall provide dockets for recording all of 
the processes issued by said court, which shall 
conform to the docket kept by the clerk of the 
Superior Court, and shall also provide proper files 
to properly keep a record of all cases which shall 
be disposed of in said court, and the disposition 
that has been made of the same. (1931, c. 89, 
Simlion) 

§ 7-389. Warrants returnable to court. — All 
warrants for crimes whereof the County Court 
shall have jurisdiction may be issued by any 
Justice of the Peace of said county, or mayor of 
any incorporated town, as provided by law, and 
shall be made returnable before the County Court 
at the next ensuing term thereof. (1931, c. 89, 
SrelGs) 


§ 7-400. Service fees to officers except where 
they are on salary.—-The cost of issuing and sery- 
ing warrants, subpoenas, and other processes of 
law by said court shall be payable to the officers 
issuing or serving them, and shall be payable to 
the clerk of said court as is now done in cases 
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determined by the superior court, except in those 
counties where officials are paid salaries and are 
not allowed fees, in which cases the costs so 
taxed shall be paid into the office of the clerk 
of said court, to be paid by him to the county 
treasurer or depository of said county, in the 
same manner and way as is now provided for 
similar fees in the Superior Court. (1931, c. 89, 
Sue) 


§ 7-401. Regular and special terms; place of 
sessions.—There shall be held a regular term of 
the County Court established under the provisions 
of this article on the second Tuesday in each 
month: Provided, however, special terms may be 
held at any time by order of the judge of said 
court for the purpose of disposing of cases where 
pleas of guilty shall be entered and for the trial 
of cases where the defendants are confined to 
prison. At all regular terms the court shall con- 
tinue in session until all cases are tried, continued, 
or otherwise disposed of according to law: Pro- 
vided, however, the board of county commission- 
ers in any county in which a County Court is es- 
tablished-under the provisions of this article by 
proper resolution duly entered upon the minutes 
of said board, may, in the exercise of their dis- 
cretion, fix other days than the days provided 
in this article on which regular terms of said court 
may be held: Provided, further, when a regular 
term of the County Court to be held under 
the terms fixed by this article shall conflict with 
a term of the Superior Court in said county, 
the regular term of the County Court shall 
be held on the first Tuesday following. the 
termination of said term of the Superior Court, 
as fixed by law. All sessions of said County 
Court shall be held in the court house of the 
county in which said court is established. (1931, 
c. 89, s. 18.) 


§ 7-402. Judge and prosecuting attorney may 
practice law in other courts.——Jn the event of the 
appointment of a licensed lawyer as judge or pros- 
ecuting attorney of said County Court, nothing in 
this article shall prevent the said judge or the 
prosecuting attorney appointed under the provi- 
sions of this article from practicing law in matters 
in which he is in no way connected by reason of 
his said office, or in courts in the State in matters 
which have not been heard or will not be heard 
in the County Court of which he is an officer. 
(1931, c. 89, s. 19.) 


§ 7-403. Other County Court Acts not affected. 
—Nothing in this article shall be construed to re- 
peal, alter, or amend any law heretofore enacted 
authorizing the establishment of county courts 
in the several counties of the State, but this ar- 
ticle shall be construed to be in addition to and 
supplemental to such acts, and any court estab- 
lished under the provisions of this article shall be 
restricted and limited to all the provisions herein 
contained. (1931, c. 89, s. 20.) 


§ 7-404. Certain counties excepted from pro- 
visions of article—This article shall not apply 
to the counties of Alexander, Alleghany, Ashe, 
Beaufort, Bertie, Bladen, Brunswick, Buncombe, 
Camden, Caswell, Catawba, Chowan, Clay, 
Cleveland, Craven, Cumberland, Currituck, Dare, 
Davidson, Davie, Duplin, Durham, Edgecombe, 
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Franklin, Greene, Harnett, Haywood, Henderson, 
Hertford, Hoke, Hyde, Iredell, Jackson, John- 
ston, Lincoln, Macon, Madison, Montgomery, 
New Hanover, Northampton, Orange, Pamlico, 
Pasquotank, Perquimans, Pitt, Randolph, Robe- 
son, Rockingham, Rowan, Sampson, Scotland, 
Stanly, Surry, Swain, Transylvania, Vance, Wake, 
Warren, Watauga, Wayne, Wilkes, Yancey and 
Richmond. (1931, c. 89, s. 21, c. 270; 19S Sy Cue Si 
1939, c. 41.) 


Editor’s Note.—Cabarrus 
amendment of 1935. 


The 1939 amendment omitted Yadkin county, 


county was omitted by the 


SUBCHAPTER X. SPECIAL COUNTY 
COURTS. 


Art. 37. Special County Courts. 


§ 7-405. Establishment upon resolution vr 
county commissioners, — In addition to the plans 
now provided for the establishment of courts in- 
ferior to the superior court, there may be estab- 
lished by resolution of all of the members of the 
board of county commissioners of any county in 
the state a court of criminal and civil jurisdiction, 
which shall be a court of record and shall be 
called a special county court and shall have crim- 
inal and civil jurisdiction as herein provided: 
Provided, that the board of county commission- 
ers may by proper resolution, establish a special 
county court having only criminal jurisdiction or 
enly civil jurisdicton or having both criminal and 
civil jurisdiction as herein provided. (1939, ec. 
ae Gy ae) 


§ 7-406. Qualifications of judge and solicitor. 
—The judge of said court shall be an elector 
in and for said county at the time of appointment 
and qualification, and shall be a man of good 
moral character. The solicitor of the county 
shall be an elector in and for said county, shall be 
a man of good moral character and a licensed at- 
torney tathlaway (1989) cA 35 73) S292) 


§ 7-407. Appointment of judge.—After tne es- 
tablishment of such court by any county, it 
shall be the duty of the clerk of the board or 
commissioners of such county to immediately no- 
tify the governor of the state, who shall appoint 
a judge to preside over such court, and each sec- 
ond year thereafter it shall be the duty of the 
governor of the state to appoint the judge of each 
such county court who shall preside over said 
court, and the said judge shall hold office for a 
term of two years, and until his successor is ap- 
pointed and qualified. Any vacancy occurring in 
the office of judge shall be filled by the governor 
of the state. (1939, c. 357, s. 3.) 


Local Modification.—Richmond: 1941, c. 60, s. 2, 


repealed 
by 1943, c. 254, ss. 1, 3. 


§ 7-408. Appointment of prosecuting attorney 
and clerk—The board of commissioners of any 
county availing itself of the provisions of this 
article may elect or appoint and for the same 
term as herein provided for the appointment of 
the judge of this court, a prosecuting attorney 
and clerk for said court. (1939, c. 357, s. 4.) 
Local Modification.—Richmond: 1941, c. 60, ss. 3, 4; 1943, 
Ga 24.) S80 des 

§ 7-409. Appointment of acting attorney or 
judge in absence of regular Official. -— Whenever, 
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for any reason, the prosecuting attorney is tem- 
porarily absent, the judge shall appoint some 
other practicing attorney in the county to act as 
prosecuting attorney, and in case of temporary 
absence of the judge, either on account of sick- 
ness or other cause, the judge of said court shall 
appoint a judge to hold court during the absence 
of the regular judge. (1939, c. 357, s. 5.) 


§ 7-410. Compensation of judge and solicitor. 
—The salary of the judge and solicitor and 
clerk shall be fixed by the board of commission- 
ers of the county, and shall be paid monthly out 
of the funds of the county. (1939, c. 357, s. 6.) 

Lecal Modification.—Richmond: 1941, c. 60, s. 5. 


§ 7-411. Oaths of judge and solicitor.—Before 
entering upon the duties of office, the judge and 
solicitor shall take and subscribe an oath as is 
now provided by law for the judges and solicitors 
of the superior court, and file the same with the 
clerk of the superior court of the county, and the 
clerk shall record the same. (1939, c. 357, s. 7.) 


Cross References.—As to forms of oaths, see §§ 11-6, 11-7, 
ldetl Const, Art. VL; isia/s 


§ 7-412. Appointment of temporary judge, etc. 
—Where the judge is disqualified by reason of 
interest in any case, he may appoint a temporary 
judge to hear said case, or said case may be re- 
moved to the superior court for trial in the 
county. (1939, c. 357, s. 8.) 


§ 7-413. Duties and liabilities of clerk—The 
clerk of the special county court established un- 
der the provisions of this article shall have as 
nearly as possible the same duties, powers, and re- 
sponsibilities with reference to the special county 
-court as a clerk of the superior court. The said 
-clerk shall be liable upon his official bond for the 
Gischarge of his duties and caring for funds paid 
to him as clerk of the special county court to the 
same extent as a clerk of the superior court. 
(10895 Cassi, uSiaOs) 


§ 7-414. Oath of office of clerk—vThe clerk 
-of the special county court before entering on the 
duties of the office, shall take and subscribe, be- 
fore some officer authorized by law to administer 
an oath, the oath required under general law, and 
in addition thereto shall take and subscribe to an 
oath to perform faithfully all the duties required 
of him under this article and file such oath 
with the register of deeds for the county. (1939, 
c: 357, Ss. 10.) 

Cross References.—As to forms of oaths, see §§ 11-6, 11-7, 
11-11, Const., Arts Vi, 8. 7- 

§ 7-415. Attendance upon court by sheriff or 
deputies.—The sheriff of the county, or his depu- 
ties, shall attend upon this court in the same man- 
ner and with the same power and authority as he 
does and has in attendance upon the superior 
court of the county. (1939, c. 357, s. 11.) 


§ 7-416. Appointment of court stenographer. 
—In the trial of any case in the special county 
court where a stenographer is deemed necessary, 
the judge of said court shall appoint a stenogra- 
pher, and the fees for such work shall be taxed 
as part of the court cost in said case. (1939, c. 
S57, 8: 12.) 


§ 7-417. Right of jury trial in civil actions. 
—In the trial of civil actions in said court, any 
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party is entitled to the right of trial by jury as is 
provided in the trial of causes in the superior 
court, unless said right of trial by jury shall be 
waived as hereinafter provided. (1939, c. 357, s. 
a3) 


§ 7-418. Jury trial where no written pleadings 
are filed—In those cases in which no written 
pleadings are required, the parties shall be con- 
clusively presumed to have expressly waived 
their right to trial by jury, unless at the time of 
the issuance of the summons, the plaintiff, or pe- 
titioner, in writing, demands a jury trial, or the 
defendant at any time before the commencement 
of the trial, in writing, demands a jury trial. 
(1939, c. 357, s. 14.) 


§ 7-419. Jury trial where written pleadings are 
filed In those cases in which written pleadings 
are required to be filed, the parties shall be con- 
clusively presumed to have expressly waived their 
right to trial by jury, unless at the time of the 
filing of the complaint or petition, the plaintiff, 
in writing, demands’a jury trial, or unless at the 
time of the filing of the answer, or other pleading 
raising an issue of fact, the defendant or other 
party filing such pleading demands, in writing, a 
Jurys trial’, (1930) (C ssi. Ss. 155) 


§ 7-420. Jury trial where cases appealed or re- 
moved.—In those cases which were or may here- 
after be instituted before a justice of the peace and 
removed or appealed to this court, and in those 
cases which were or may hereafter be instituted 
in superior court, and removed to this court, a jury 
trial shall be conclusively presumed to have been 
expressly waived unless the party desiring a trial 
by jury shall make a demand therefor, in writing, 
at any time before the case is called for trial, in 
which event the number of the jury shall be as 
herein elsewhere provided. (1939, c. 357, s. 16.) 


§ 7-421. Number of jurors; deposit on demand 
for jury trial—The jury of said court shall be a 
jury of six in all civil cases where a jury is de- 
manded: Provided, that in those cases in which 
a jury is demanded the party shall at the time of 
making the demand pay to the clerk of the said 
court a deposit of six dollars ($6.00) to insure the 
payment of the jury tax: Provided, further, that 
where a party making such demand for a jury 
trial makes affidavit and satisfies the judge or 
clerk of the said court that he is unable to make 
the deposit, such party shall not be required to 
make the same. The deposit for a jury shall be 
returned to the party making it when the cost is 
paid by the losing party, against whom the cost 
is taxed: W(19390C) 357, Sts) 


§ 7-422. Continuance of trial upon demand for 
jury; drawing. and summoning of jury; com- 
pensation of jurors—When a trial by jury is de- 
manded in civil or criminal cases, the judge shall 
continue the cause until a day to be set, and the 
judge, together with the attorneys representing 
ail parties shall immediately proceed to the office 
of the register of deeds of the county and cause 
to be drawn a jury of twelve, observing as nearly 
as may be the rule for drawing a jury for the su- 
perior court. The judge shall issue the proper 
writ to the sheriff of the county, commanding 
him to summon the jurors so drawn to appear at 
the court on the day set for the trial of the ac- 
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tion. Such jurors shall receive the same compen- 
sation as is provided by law for jurors serving in 
the superior court, and are to be paid out of the 
treasury of said county on presentation of a ticket 
culy issued by the clerk of said court. (1939, c. 
S57, 8. 18.) 


§ 7-423. Jury trials in criminal actions.—In all 
criminal actions, upon demand of the defendant 
or.the prosecuting attorney, a jury of six shall 
be summoned in the same manner as provided for 
summoning jurors in civil actions. (1939, c. 357, 
Sots) 


§ 7-424. Talesmen may serve as jurors.—In all 
criminal and civil actions, the judge shall have 
the right to call in talesmen to serve as jurors, 
according to the practice of the superior court, 
and to direct the sheriff to call in a sufficient 
number of talesmen to serve during any one week 
or part of a week for the proper dispatch of the 
business of the court. (1939, c. 357, s. 20.) 


§ 7-425. Sessions of court—The special county 
court shall be open for the trial of all criminal 
cases of which it has jurisdiction at least one 
day of each week, and shall also be open at 
least once each month for the trial of all civil 
causes of which it has jurisdiction, said days to 
be fixed by the board of county commissioners, 
and shall continue its session from day to day un- 
til all business is transacted by trial, continuance 
or otherwise. The session of the court shall be 
held in the county court house or other place 
within the county provided by the board of 
county commissioners for that purpose. Special 
sessions of the court may be called by the judge 
as the necessities may require. (1939, c. 357, s. 
21.) 


§ 7-426. Civil jurisdiction of court.—The special 
county court shall have jurisdiction in civil matters 
as follows: 

1. Jurisdiction concurrent with that of the jus- 
tices of the peace of the county. 

2. Jurisdiction concurrent with the superior 
court in all actions founded on contracts wherein 
the amount demanded shall not exceed the sum 
of fifteen hundred dollars ($1500.00), exclusive of 
interest and cost. 

3. Jurisdiction concurrent with that of the su- 
perior court in all actions not founded on con- 
tracts wherein the amount demanded © shall 
not exceed the sum of one thousand dollars 
($1000.00), exclusive of interest and cost. 

4, Jurisdiction concurrent with the superior 
court in all attachment and claim and delivery 
proceedings wherein the value of the property de- 
manded does not exceed the sum of one thousand 
dollars ($1000.00), exclusive of interest and cost. 
(1939, c. 357, s. 22.) 


§ 7-427. Procedure for hearing of appeals from 
courts pf justices of the peace.—In all cases 
where there is an appeal from a justice of the 
peace of a county wherein a special county court 
has been established under the provisions of this 
article, such appeal shall be first heard de novo 
in the special county court. All appeals from 
justices of the peace in civil cases shall be heard 
in the same manner provided herein for hearing 
causes within the jurisdiction of a justice of the 
peace originating in the said special county court, 
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and said appeals shall be docketed in the special 
county court within the same time limit and in 
the same manner as such appeals are now required 
to be docketed in the superior court. (1939, c. 357, 
Smese) 


§ 7-428. Transfer of cases from superior court. 
—By written consent of a plaintiff and defendant 
filed with the clerk of the superior court, any 
civil case within the jurisdiction of the special 
county court, now or hereafter pending, in the 
superior court, may be transferred to the docket 
of the special county court, and there tried. If 
a jury trial is desired, it shall be expressed in the 
agreement to transfer the case; otherwise the 
right to trial by jury shall be conclusively pre- 
sumed to have been expressly waived. (1939, c. 
357, s. 24.) 


§ 7-429. Separate records, equipment, etc., fur- 
nished by commissioners.—The clerk of the special 
county court shall keep separate records for use 
of said court to be furnished by the county com- 
missioners, and they shall also provide necessary 
blanks, forms, books and such stationery and 
office equipment as may be needed by the court. 
The clerk shall keep the same in the office of the 
clerk of such court. (1939, c. 357, s. 25.) 


§ 7-430. Procedure in civil actions—In civil 
cases when the special county court is exercising 
jurisdiction concurrent with that of the superior 
court, as now established, the rules of procedure, 
pleadings, practice, and admission of evidence, 
and judgment shall conform as neariy as possible 
to those of the superior court. In civil cases 
where the special county court is exercising ju- 
risdiction concurrent with that of justices of the 
peace, actions shall be commenced in the special 
county court by summons issued and signed by 
the clerk or deputy, and orders to seize property 
in claim and delivery proceedings, warrants of at- 
tachment and subpoena may be issued by the 
clerk or deputy and the other rules of processes, 
pleadings, procedure, practice and procuring evi- 
dence and judgments shall conform as nearly as 
possible to those of the courts of the justices of 
the’ peace. (1939,9¢.1357, $26.) 


§ 7-431. Orders to stay execution; judgments. 
—Orders to stay execution on judgments entered 
in the special county court shall be the same 
as in appeals from the superior court to the 
supreme court. Judgments of the county court 
shall be docketed in the judgment docket of the 
superior court, as is provided for judgments of 
the superior court, and the judgments when 
docketed shall in all respects be judgments of 
the superior court in the same manner and to the 
same extent as if rendered by the superior court, 
and shall be subject to the same statute of limita- 
tions and the statutes relating to the revival of 
judgments in the superior court and issuing exe- 
cutions thereon. (1939, c. 357, s. 27.) 


§ 7-482. Seal of court.—The county court shall 
have a seal with the impression “ 
County Special Court”, which shall be used in at- 
testation of all summons, other processes, etc., 
acts, or judgments of said court whenever re- 
quired, and in the same manner and to the sare 
effect as the seal of other courts of record in the 
state of North Carolina. (1939, c. 357, s. 28.) 
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§ 7-433. Costs and fees.—There shall be taxed 
in the special county court the same costs and 
fees for services of the officers thereof as pro- 
vided for the court having concurrent juris- 
diction; such costs and fees shall be taxed and 
collected by the clerk and paid over to the proper 
officers who are entitled to receive them. (1939, 
c. 357, s. 29.) 


Local Modification—Richmond: Su. 


§ 7-484. Reopening of cases and modification 
of judgments.—When any case has been finally 
disposed of by the judge of the court and judg- 
ment pronounced therein, the case shall not 
thereafter be reopened or the judgment or sen- 
tence rendered therein changed, modified or 
stricken out by the judge after the adjournment 
of the regular weekly term of court or after the 
adjournment of any special term of court. (1939, 
Capo suSs BU.) 


§ 7-435, Criminal jurisdiction—The court shall 
have concurrent jurisdiction in all criminal cases 
arising in the county which are now or may 
hereafter be given to a justice of the peace, and, 
in addition to the jurisdiction conferred by this 
section, shall have exclusive original jurisdiction 
of all other criminal offenses committed in the 
county below the grade of a felony as now de- 
fined by law, and the same are hereby declared to 
be petty r_isdemeanors: Provided, however, that 
where a special county court or recorder’s court 
shall legally exist within such county by virtue of 
a special act of the legislature passed before the 
amendment of the constitution in reference there- 
to, then the special county court, as herein estab- 
lished, shall not have jurisdiction of criminal 
cases within the territory of such existing re- 
corder’s court, so as to interfere or conflict with 
the existing recorder’s court, but shall have con- 
current jurisdiction where the jurisdiction of the 
two courts covers the same causes or the same 
subject matter. This article and the establishment 
of any court thereunder shall not be construed to 
repeal, modify or in anywise affect any existing 
special court or recorder’s court by virtue of such 
former special acts herein referred to. (1939, c. 
357, s. 31.) 

Local Modification.—Richmond: 1943, c. 254, s. 5. 

Cross Reference.—For statute divesting inferior courts in 
most counties of exclusive original jurisdiction in criminal 
actions, see § 7-64. 

§ 7-436. Judges vested with jurisdiction of mu- 
nicipal recorders.—The judges of special county 
courts herein provided for shall be vested with all 
the jurisdiction and authority conferred upon re- 
corders of municipal courts, in like manner and to 
the same extent as if such jurisdiction and author- 
ity had been specially in this section set forth, in 
so far as such jurisdiction and authority are ap- 
plicable to such courts, and the provisions of 
existing law relative to municipal recorder’s courts 
shall in all things apply to the special county 
courts where the same are not inconsistent and in 
so far aS same are practically applicable: Pro- 
vided, that this section shall not take away the 
jurisdiction of a mayor to try breaches of ordin- 
ances when such city has no other municipal 
court. (1939, c. 357, s. 32.) 


§ 7-437. Removal of cases from courts of jus- 
tices of peace.— When, upon written request 
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made before entering on the trial of any cause be- 
fore any justice of the peace, it shall appear 
proper for the cause to be removed for trial to 
some other justice, as is now provided by law, 
the cause may be removed for trial to the special 
county court of the county. (1939, c. 357, s. 33.) 


§ 7-438. Criminal cases bound over by justices 
of the peace.—In all criminal cases heard by 
a justice of the peace or other committing mag- 
istrate of the county against any person for any 
offense included within the exclusive jurisdiction 
of the special county court as provided in this 
article, and in which probable cause of guilt 
is found, such person shall be bound in a persona 
recognizance or surety to appear at the next suc- 
ceeding session of the special county court of the 
county, for trial; and in default of such surety 
such person shall be committed to the common 
jail of the county to await a trial: Provided, that 
in the event any justice of the peace or other 
committing magistrate shall bind over to the su- 
perior court any person accused of a crime within 
the jurisdiction of the special county court, the 
clerk of the superior court shall, upon his own 
motion, transfer all papers in the case to the spe- 
cial county court, and the case sha!l then stand 
for trial at the next succeeding term of said spe- 
cial county court, as if the defendant had been 
bound over to the said court in the first instance: 
Provided, further, that in the event any justice of 
the peace or other committing magistrate shall 
bind over to the special county court any person 
charged with an offense beyond the jurisdiction 
of said court, the said judge shall cause the ac- 
cused person to enter into a new bond with suffi- 
cient surety for his appearance at the next suc- 
ceeding term of the superior court of the county, 
and shall transmit all papers in the case to the 
said superior court, but this shall be done without 
additional cost to the accused person. (1939, c. 
B57, Sain4.) 


§ 7-489. Notice to accused person and surety 
in cases transferred from superior court.—When- 
ever the clerk of the superior court shall trans- 
fer the papers in any case from the superior 
court to a special county court, he shall at the 
same time issue a notice to the accused person 
and his surety, informing them that the cause has 
been so transferred and requiring the accused per- 
son to appear at the next succeeding term of said 
special county court for trial, and, upon the servy- 
ice of said notice upon the accused person and 
his surety, at least five days before the beginning 
oi the next succeeding term of the special county 
court, the case shall stand for trial at said term 
and the bond given by the accused person for his 
appearance at the next term of the superior court 
shall in all respects be valid and binding to com- 
pel the appearance of the accused person at the 
said next succeeding term of said special county 
court, and in case said notice is not served on the 
accused person and his surety at least five days 
before the beginning of the next succeeding term 
of the special county court, then the case shall 
not be tried without the consent of the accused 
person until the following term of the special 
county, court. (1939... 357,. Ss. .35:) 


§ 7-440. Issuance of warrant in criminal causes. 
—All trials of criminal causes in said court 
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shall be upon warrant issued by the clerk of said 
court or deputy clerk herein provided for or by 
the judge or by any justice of the peace of the 
county. In either event such warrant shall be 
issued upon affidavit duly made and subscribed, 
setting forth the complaint against the defendant: 
Provided, the judge shall have authority to 
amend the warrant and to allow amendment of 
the affidavit at any time before judgment. (1939. 
C2 357,-S.. 36.) 


§ 7-441. Punishment upon conviction.—When- 
ever any person shall be convicted or plead 
guilty of any offense of which the court has fina! 
jurisdiction the judge may sentence him to the 
common jail of the county in which the court 
shall be held, and assign him to work on the pub- 
lic roads, under the supervision of the state high- 
way and public works commission: Provided, 
that in case the person so convicted or pleading 
guilty shall be a woman or an infant of immature 
years, then the judge may assign him or her to 
the county workhouse, reformatory, or other 
penal institution located in the county; or if there 
be none, any similar institution that may be lo- 
cated outside of the county to which judges of 
the superior court are authorized to sentence such 
person under the general laws of the state. All 
fines imposed by the court shall be collected by 
the clerk of such court or the deputy clerk there- 
of in the same manner as the clerk of the superior 
court; and, where a defendant is convicted and 
fails to pay the costs of such conviction, the 
county shall pay such costs as are allowed by law 
in similar cases before the superior court. (1939, 
CusotwSe oi) 


§ 7-442. Appeals to superior court—Any per- 
son convicted of any offense of which the county 
court has final jurisdiction may -appeal to the 
superior court from any judgment or sentence of 
the court in the same manner as is now pro- 
vided for appeals from the courts of justices 
of the peace; and any person tried before the 
judge for any offense of which the court has not 
final jurisdiction shall, upon the judge’s finding 
probable cause of guilt, be bound over to the su- 
perior court in the same manner as is provided by 
law in similar cases before justices of the peace. 
(1939, c. 357, s. 38.) 


§ 7-443. Fees for issuance and service of war- 


EVIDENCE 
rants.—All justices of the peace, constables and 
sheriffs issuing or serving warrants or other 


process returnable to the special county court 
shall have the same fees as are now prescribed by 
law, which fees shall be collected and paid out in 
the same manner and by the same officers as col- 
lect and distribute such fees in the superior court. 
(1939, c. 357, s. 39.) 


§ 7-444, Costs and fees as county funds.—There 
shall be taxed in the special county court the 
same costs and fees for the benefit of the offi- 
cers thereof as provided for municipal recorder’s 
court. Such costs and fees shall be collected by 
the clerk and paid over monthly to the treasurer 
of the county as county funds to be dealt with by 
the commissioners. (1939, c. 357, s. 40.) 


§ 7-445. Abolition of court by resolution of 
commissioners.—Any court established under this 
article may be abolished by resolution of a 
majority of the board of county commissioners 
for such county by giving written notice of such 
intention one month prior thereto; and in case of 
the abolition of the court, cases then pending 
shall be transferred to the superior court and 
there tried. (1939, c. 357, s. 41.) 


§ 7-446. Counties exempt.—This article shalt 
not apply to the counties of Alamance, Alexander, 
Anson, Ashe, Avery, Beaufort, Bertie, Bladen, 
Brunswick, Burke, Caldwell, Carteret, Catawba, 
Chatham,’ Chowan, Clay, Cleveland, Columbus, 
Craven, Dare, Duplin, Edgecombe, Franklin, 
Forsyth, Gaston, Gates, Granville, Greene, Hali- 
fax, Harnett, Hoke, Hyde, Iredell, Johnston, 
Jones, Lee, Lenior, Lincoln, Madison, Mecklen- 
burg. Mitchell, Nash, New Hanover, Northampton, 
Onslow, Pasquotank, Pender, Perquimans, Robe- 
son, Rutherford, Sampson, Stanly, Surry, Union, 
Vance, Wake, Warren, Wayne, Washington and 
Wilson. (1989, c,.357,,s. 42.) 


§ 7-447. Construction of article—This article 
shall not be construed to repeal or modify any 
existing laws by which a county court may be 
created or to affect or repeal any court now or 
hereafter created under existing laws, and shall 
only be construed to be an additional method by 
which a special county court may be established 
for criminal, civil, or criminal and civil jurisdic- 
tions. (1939, c. 357, s. 43.) 
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ee Art. 1. Statutes. 
8-1. Printed statutes and certified copies evidence. 
8-2. -Martin’s collection of private acts. 

8-3. Laws of other states or foreign countries. 
8-4. Judicial notice of laws of United States, 
other States and foreign countries. 

8-5. Town ordinances certified. 
Art. 2. Grants, Deeds and Wills. 
8-6. Copies certified by secretary of state. 
8-7. Certified copies of grants and abstracts. 
8-8. Certified copies of grants and abstracts re- 


corded. 


Evidence. 


Sec. 

8-9. Copies of grants certified by clerk of secre- 
tary of state validated. 

. Copies of grants in Burke. 

. Copies of grants in Moore. 

. Copies of grants in Onslow. 

. Certain deed dated before 1835 evidence of 
due execution. 


. Certified copies of maps of Cherokee lands. 
. Certified copies of certain surveys and maps 
obtained from the state of Tennessee. 


. Evidence of title under H. E. McCulloch 
grants. 
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Sec. 

8-17. Conveyances or certified copies evidence of 
title under McCulloch. 

‘8-18. Certified copies of registered instruments 
evidence. ; 

8-19. Common survey of contiguous tracts evi- 
dence. 

“8-20. Certified copies registered in another county 
and used in evidence. 

8-21. Deeds and records thereof lost, presumed to 
be in due form. 

8-22. Local: recitals in tax deeds in Haywood 
and Henderson. 

8-23. Local: copies of records from Tyrrell. 

3-24: Local: records of partition in Duplin. 

$-25. Local: records of wills in Duplin. 

8-26. Local: records of deeds and wills in Anson. 

‘8-27. Local: records of wills in Brunswick. 

8-28. Copies of wills. 

8-29. Copies of wills in secretary of state’s office. 

8-30. Copies of wills recorded in wrong county. 

8-31. Copy of will proved and lost before recorded. 

8-32. Certified copies of deeds and wills from 

other states. 
‘8-33. Copies of lost records in Bladen. 


Art. 8. Public Records. 


8-34. Copies of official writings. 

8-35. Authenticated copies of public records. 

8-36. Authenticated copy of record of administra- 
tion. f 

8-37. Certificate of commissioner of motor ve- 

hicles as to ownership of automobile. 


Art. 4. Other Writings in Evidence. 


8-38. Proof by attesting witness not required. 

8-39. Parol evidence to identify land described. 

8-40, Proof of handwriting by comparison. 

‘8-41. Bills of lading in evidence. 

‘8-42. Book accounts under sixty dollars. 

8-43. Book accounts proved by personal repre- 
sentative. 

-44. Copies of book accounts in evidence. 

8-45. Itemized and verified accounts. 


Art. 5. Life Tables. 


8-46. Mortuary tables as evidence. 
8-47. Present worth of annuities. 


Art. 6. Calendars. 
3-48, Clark’s calendar; proof of dates. 
Art. 7. Competency of Witnesses. 


-g-49, Witness not excluded by interest or crime. 

8-50. Parties competent as witnesses. 

8-51. A party to a transaction excluded, when the 
other party is dead. 

8-52. Communications between attorney and 
client. ; 

8-53. Communications between physician and pa- 
tient. 

“8-54, Defendant in criminal action competent but 
not compellable to testify. 


Art. 1. Statutes. 


§ 8-1. Printed statutes and certified copies evi- 
dence.—All statutes, or joint resolutions, passed 
by the general assembly may be read in evidence 
from the printed statute book; or a copy of any 


Sec. 

8-55. Testimony enforced in certain criminal in- 
vestigations; immunity. 

8-56. Husband and wife as witnesses in civil ac- 


tions. 

8-57. Husband and wife as witnesses in criminal 
actions. 

8-58. Wife may testify in applications for peace 
warrants. 


Art. 8. Attendance of Witness. 


9. Issue and service of subpoena. 

0. Attendance before referee or commissioners. 
1. Subpoenas duces tecum issued. 

2. Subpoenas and depositions upon removal of 

cause. 
8-63. Witnesses attend until discharged; effect of 
nonattendance. 
8-64. Witnesses exempt from civil arrest. 


Art. 9. Attendance of Witnesses from without 
State. 

8-65. Definitions. 

8-66. Summoning witness in this state to testify 
in another state. 

8-67. Witness from another state summoned to 
testify in this state. 

8-68. Exemption from arrest and service of proc- 
ess. 

8-69. Uniformity of interpretation. 

8-70. Title of article. 


Art. 10. Dexositions. 


8-71. Manner of taking depositions in civil actions. 
8-72. Notice required for taking depositions. 

8-73. Publication of notice in case of nonresident. 
8-74. Depositions for defendant in criminal ac- 


tions. 
8-75. Depositions in justices’ courts. 
8-76. Depositions before municipal authorities. 
8-77. Depositions in quo warranto proceedings. 
8-78. Commissioner may subpoena witness and 
punish for contempt. 
8-79. Attendance before commissioner enforced. 
8-80. Remedies against defaulting witness before 
commissioner. 
8-81. Objection to deposition before trial. 
8-82. Deposition not quashed after trial begun. 
8-83. When deposition may be read on the trial. 
8-84. Depositions taken in the state to be used in 
another state. 


Art. 11. Perpetuation of Testimony. 


8-85. Relief afforded by superior courts. 

8-86. How to obtain relief. 

8-87. Rules of procedure; admissibility of testi- 
mony taken. 

8-88. Taxing costs. 


Art. 12. Inspection and Production of Writings. 


8-89. Inspection of writings. 
8-90. Production of writings. 
8-91. Admission of genuineness. 


act of the general assembly certified by the secre- 
tary of state shall be received in evidence in every 
court. (Rev., ss. 1592, 1593; Code, ss. 1339, 1340; 
Ry Clee 44sec Diseeé el 8C; SP rra7, 


Public Statute Admissible-—Where the public printer has 
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published a certain act with other public acts of the gen- 
eral assembly, it is made, presumptively at least, a part of 
the public laws of the State and every person having occa- 
sion to do so has the right to read it in evidence in any 
court of the State as the law. Wrought Iron Range Co. v. 
Carver, 118 N. C. 328, 337, 24 S. E. 352. 

Private Statute Not Admissible-—The statute incorporat- 
ing the North Carolina Railroad Company is a private act; 
and it is error to permit it to be read and commented on 
to the court or jury until it has been properly introduced 
as evidence. Durham v. Richmond, etc., R. Co., 108 N. C. 
Bevo eaue, 402, Tie), 1. 1040" 13° Sa Bad, 

Same—Question of Law.—Whether the statute, or some 
enactment in it, is public or private, is a question of law, 
which the court must determine, in the absence of statu- 
tory enactment declaring and settling its nature. Durham 
v. Richmond, etc., R. Co., 108 N. C. 399, 400, 12 S. E. 1040; 
LSS yar Oe 

Journal of Legislature—A copy of the journal of the 
Legislature deposited with the Secretary of State is not 
evidence for any purpose. Wilson v. Markley, 133 N. C. 
616, 623, 45 S. E. 1023. The court said: “It is the journal, 
which we understand to be the original, which is to be 
filed in the office of the Secretary of State, and it is this 
original or an exemplification made therefrom by him 
which, when competent, is to be used in evidence.” Id. 


§ 8-2. Martin’s collection of private acts——Any 
private act published by Francis X. Martin, in 
his collection of private acts, shall be received in 
evidence in every court. (Rev., s. 1593; Code, s. 
BoeO eC) 24,675 1626; C7) Suey CLS. 1748") 


§ 8-3. Laws of other states or foreign coun- 
tries—A printed copy of a statute, or other 
written law, of another state, or of a territory, or 
of a foreign country, or a printed copy of a 
proclamation, edict, decree or ordinance, by the 
executive thereof, contained in a book or publica- 
tion purporting or proved to have been published 
by the authority thereof, or proved to be com- 
monly admitted as evidence of the existing law, 
in the judicial tribunals thereof, shall be evidence 
of the statute, law, proclamation, edict, decree, 
or ordinance. The unwritten or common law of 
another state, or of a territory, or of a foreign 
country, may be proved as a fact by oral evidence. 
The books of the reports of cases, adjudged in 
the courts thereof, shall also. be admitted as evi- 
dence of the unwritten or common law thereof. 
And either party may also exhibit a copy of the 
law of such state, territory, or foreign coun- 
try, duly certified by the secretary of state 
of this state as having been copied from a printed 
volume of the laws of such state, territory or 
country, on file in the state or supreme court 
library, or in the offices of the governor or sec- 
retary of state. (Rev., s. 1594; Code, s. 1338; R. 
Chie 44yrs-- 351828, "c, 1193, ‘ssod, 87 ea. PP. 
sas603)C.75. 1749.) 


Foreign Laws Must Be Proved.—The courts will not take 
judicial notice of the statutes and laws in the different 
states which may have changed the common law. Miller y. 
Atlantic, etc., R. Co., 154 N. C. 441, 70 S. E. 838. 

Same—Question of Fact.—What is the statute law of 
another state is a question of fact to be proved like any 
other fact. Gooch v. Faucett, 122 N. C. 270, 29 S. E. 362. 
See also Miller v. Atlantic, etc, R. Co., 154 N. C. 441, 70 
S. E. 838. 

Same—Burden of Proof.—The proof of the laws of another 
state must be shown in evidence by the party relying on 
them, in the manner prescribed by the provisions of this 
section. Miller v. Atlantic, etc., R. Co., 154 N. C. 441, 70 
S. E.. 838, 

Where a party to an action contends that the law of an- 
other state controls the disposition of the issues involved, 
he is required, under this section, to show statute or writ- 
ten law or controlling decisions thereon, or such facts as 
would make the laws of that state applicable. Kelly 
Springfield Tire Co. v. Lester, 192 N. C. 642, 135 S. E. 778. 

Instructions to Jury.—Where the foreign law has been 
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proved it is the duty of the court to instruct the jury as to 
the meaning of the law, its applicability to the case at 
hand, and its effect on the case, and it is error to refer the 
whole case to the jury without instructions. Hooper ¥, 
Moore, 50 N. C. 130. 

Publication of Foreign Laws Admissible—A book pur- 
porting to be the publication of the statute laws of another 
state, and to be published by the authority of such state, 
is admissible as evidence of such laws. Balk v. Harris, 122 
N. C. 64, 30 S. E. 318; Copeland vy. Collins, 122 N. C. 619, 
621, 30'S. Bodies 

Same—Printed Copy Admissible—By the terms of this 
section, a printed copy of the acts of the legislature of 
another state, is admissible in our courts to prove the stat- 
ute law of such other state. State v. Behrman, 114 N. C. 
797, 804, 19 S. E. 220. Under the law as it stood prior to 
the enactment of this section, a printed copy of the acts of 
the legislature of a foreign state was not admissible in evi- 
dence. Id. 

United States Agricultural Regulations Judicially No- 
ticed.—The regulations of the United States Agricultural 
Department, concerning the transportation of cattle, are not 
foreign laws within the meaning of this section, and the 
courts are required to take judicial notice of them. State 
v. Railroad, 141 N. C. 846, 54 S. BE. 294. 

Presumption as Regards Common Law.—In the absence 
of proof to the contrary, the common law will generally be 
presumed to be in force in a sister state, except in those 
states whose jurisprudence is not founded on the common 
law. Miller v. Atlantic, etc., R. Co;s, 1b4ON, C,. 4415 70". S, 
E. 838. See also the luminous treatment of the subject 
generally in Chamberlayne on Evidence, vol. I, sec. 584: 
et, seq; 

Same—Question for Jury.—Where the common law of an- 
other state is proved, the court must leave the evidence of 
what that law is to the jury and cannot inform them what. 
the law is. Moore v. Gwynn, 27 N. C. 187, 

Witnesses.—Any person who claims to know the provr- 
sions of the common or unwritten laws of a foreign country 
may, under this section, testify to and explain them be- 
fore courts and juries. State vy. Behrman, 114 N. C. 797, 
COZ, 19S re 220: 

An examination of the cases will show that an attempt 
to prevent the admission of the testimony of a party who, 
professes to know the state of the unwritten law of a for- 
eign state, has quite frequently been made by the litigating: 
parties. The basis of this attempt, and the reasons giver, 
in support thereof, has been different in a large number of 
the decided cases. One of the grounds, frequently resorted 
to as a means for the exclusion of this evidence, is the fact 
that the particular witness has not been shown to be and 
perhaps could not be an expert. ‘This point, however, has. 
been of little avail to the party contesting the admissibil- 
ity of the evidence, since the construction placed on this. 
section has been that it is not the legislative intent that 
expert evidence be required in such a case. In reaching: 
this conclusion much weight has been attached to the word- 
ing that the common law of another state may be proved 
as ‘“‘a fact.”’—Ed. Note. 

The law of another State may be proven in transitory ac- 
tions brought in the courts of this State by witnesses 
learned in the law of such other State, and by its authorized 
statutes and reports of decisions of its courts of last resort, 
and when properly offered in evidence they must be in~ 
terpreted by our courts as matters of law. Howard v. 
Howard, 200 N. C. 574, 158 S. E. 101. 

A transcript of a statute, once duly certified by the Sec- 
retary of State in the manner prescribed by our law, is 
evidence at all times of its being in force according to its 
terms unless a repeal is shown. State v. Cheek, 35 N. C. 
Te 16. 

Same—Applicable to Criminal and Civil Cases.—The cer- 
tificate of the Secretary of State, in relation to the statutes 
of another state, given in pursuance of this séction is evi- 
dence in criminal and civil cases. State v. Patterson, 24 
IN (Cs 346. 


§ 8-4. Judicial notice of laws of United States, 
other States and foreign countries—When any 
question shall arise as to the law of the United 
States, or of any other state or territory of the 
United States, or of the District of Columbia, or 
of any foreign country, the court shall take notice 
of such law in the same manner as if the question 
arose under the law of this State. (1931, c. 30.) 


Cross Reference.—As to judicial notice of private stat- 


utes, see § 1-157. 
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Editor’s Note—The act from which this section was cod- 
ified provided that it should not apply in the trial of any 
cause of action which accrued prior to its ratification on 
February 16, 1931. 

Survival of Action under Law of Another State.—In an 
action to recover for the alleged tortious conversion of per- 
sonalty by a nonresident, instituted in this state after the 
death of the nonresident, against his personal representative, 
the failure of the complaint to allege that the cause of action 
survived under the laws of the state in which it arose does 
not render the complaint demurrable. Suskin v. Hodges, 
ZIGUN,. GC. 9333,7'4. 0. .) (2d) 891. 


§ 8-5. Town ordinances certified—tIn the trial 
of appeals from mayors’ courts, when the of- 
fense charged is the violation of a town ordi- 
nance, a copy of the ordinance alleged to have 
been violated, certified by the mayor, shall be 
prima facie evidence of the existence of such or- 
dinance. (Rev., s. 1595; 1899, c. 277, s. 2; C. S. 
1750.) 


Cross References.—As to duty of mayor to certify ordi- 
mance on appeal, see § 160-16. As to how ordinances are 
pleaded and proved, see § 160-272. 

When Certification Unnecessary.—The certification of a 
town ordinance as required by this section, is only prima 
facie evidence of its existence, and this is unnecessary 
when the ordinance has been proven by the production of 
the official records of the town by the proper officer, which 
shows its passage. State v. Razook, 179 N. C. 708, 103 S. 
E. 67. 

Evidence Insufficient to Rebut Prima Facie Case.—When 
the defendant, convicted of the violation of a city ordinance, 
on appeal introduces in evidence the minutes of the meeting 
of the governing authorities of the town held on the date 
when the purported ordinance was alleged to have been 
adopted, which does not show its passage on that date, it 
is not conclusive that the ordinance had not been passed 
at some other time, against the statutory certificate of the 
mayor that it was in existence at the time of the defend- 
ant’s conviction. State v. Gill, 195 N. C. 425, 142 S. EK. 328. 


Art. 2. Grants, Deeds and Wills. 


§ 8-6. Copies certified by secretary of state. 
—Copies of the plats and certificates of 


survey, 
or their accompanyimg warrants, and all ab- 
stracts of grants, which may be filed in the of- 
fice of the secretary of state, certified by him as 
true copies, shall be as good evidence, in any 
court, as the original. (Rev., s. 1596; Code, s. 


ieee ine Cc. 44, s> 6-.1820,'c) 1154; CA Salon) 


In General.—This section does not make the copies bet- 
ter evidence than the original; and where there is a material 
discrepancy, it is for the jury to find as a fact which one 
is correct. Richards v. Ritter Iumber Co., 158 N. C. 54, 
76.5 ky 4855 

Certification by Clerk 
8-9. 

Abstract Competent to Show Title.—Abstracts of grants 
in the usual form, duly certified as correct copies by the 
Secretary of State and recorded in the office of the register 
of deeds, are competent to show title out of the State. Mar- 
shall v. Corbett, 137 N. C. 555, 50 S. E. 210. 


of Secretary of State.—See sec. 


§ 8-7. Certified copies of grants and abstracts. 
—For the purpose of showing title from the 
state of North Carolina to the grantee or 
grantees therein named and for the lands there- 
in described, duly certified copies of all grants 
and of all memoranda and abstracts of grants 
on record in the office of the secretary of state, 
given in abstract or in full, and with or without 
the signature of the governor and the great seal 
of the state appearing upon such record, shall be 
competent evidence in the courts of this state or 
of the United States or of any territory of the 
United States, and in the absence of the produc- 
tion of the original grant shall be conclusive evi- 
dence of a grant from the statc to the grantee 
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or grantees named and for the lands 
therein. (1915, c. 249, s. 1; C. S. 1752.) 


Section Constitutional—This section is constitutional and 
valid. Howell v. Hurley, 170 N. C. 401, 87 S. E. 107. 

Copy Conclusive as to Regularity of Original—An ab- 
stract of a grant of the State’s land by the Secretary of 
State imports the regularity of its issuance, and that the 
constitutional mandate of affixing the seal of the original 
had been legally complied with, though the abstract gives 
no indication thereof, the regularity of the official conduct 
in granting the original being presumed; and the abstract 
may be introduced as competent evidence on the trial of 
an action involving the title to the lands described in the 
grant, by one claiming under it. Howell v. Hurley, 170 N. 
Ge 40158778.) E107: 


described 


§ 8-8. Certified copies of grants and abstracts 
recorded.—Duly certified copies of such grants 
and of such memoranda and abstracts of grants 
may be recorded in the county where the lands 
therein described are situated, and the records 
thereof in such counties, or certified copies 
thereof, shall likewise be competent evidence for 
the purpose of showing title from the state of 
North Carolina to the grantee or grantees named 
and for the lands described therein. (1915, c. 
249, san Comal 535) 

Cross Reference—As to registration of certified copies 
is sel deeds or writings, and their use in evidence, see § 

§ 8-9. Copies of grants certified by clerk of 
secretary of state validated.—All copies of grants 
heretofore issued from the office of the secretary 
of state, duly certified under the great seal 
of the state, and to which the name of the 
secretary has been written or affixed by the 
clerk of the said secretary of state, are hereby 
ratified and approved and declared to be good 
and valid copies of the original grants and ad- 
missible #n evidence in all courts of this state 
when duly registered in the counties in which the 
land lies; all such copies heretofore registered 
in said counties are hereby declared to be law- 
ful and regular in all respects as if the same 
had been signed by the secretary of state in 
person and duly registered. (Rev., s. 1597; 1901, 
cf 61339Cr Sr 17555) 


Editor’s Note.—Prior to the enactment of this section it 
was consistently held that the clerk of the Secretary of 
State had no. power to certify and affix the great seal of 
the state to copies of grants and other papers from the 
Secretary of State’s office. Beam v. Jennings, 96 N. C. 82, 
2 S. E. 245, but such acts on the part of the clerk are now 
validated by the provisions of this section. 


§ 8-10. Copies of grants in Burke.—Copies 
of grants issued by the state within the county 
of Burke prior to the destruction of the records 
of said county by General Stoneman in the year 
one thousand eight hundred and sixty-five, shall 
be admitted in evidence in all actions when the 
same are duly registered; and when the original 
grants are lost, destroyed or cannot be found 
after due search, it shall be presumed that the 
same were duly registered within the time pre- 
scribed by law, as provided upon the face of 
original grant. (Rev., s. 1610; 1901, c. 513; C. S. 
1755.) 


Cross Reference.—As to copies of destroyed record as evi- 
dence generally, see § 98-1 et seq. 


§ 8-11. Copies of grants in Moore.—Copies of 
grants for land situated in Moore county and 
the counties of which Moore was a part, en- 
tered in a book, and the book being certified un- 
0] 


§ 8-12 


der the seal of the secretary of state, shall have the 
force and effect of the originals and be evidence 
ing Aue contts;, (Rey... sy 1618+. 1908,'¢,92144:C,-S; 
1756.) 


§ 8-12. Copies of grants in Onslow. — The 
copies of grants made by the register of deeds 
of Onslow county under laws of 1907, chapter 
434, of grants, abstracts of grants, and other 
documents pertaining to titles of land in Onslow 
county issued prior to the year one thousand 
eight hundred, and contained in a book called 
Book of ‘Transcribed Grants Issued Prior to 
One Thousand Eight Hundred, duly authenti- 
cated as onrescribed in said chapter 434 of the 
laws of one thousand nine hundred and _ seven, 
shall be received as evidence in all courts of the 
state, and certified copies therefrom shall be re. 
ceived as evidence. (1907, c. 434; C. S. 1757.) 


§ 8-13. Certain deeds dated before 1835 evi- 
dence of due execution.—In all actions hereafter 
instituted in which the title or ownership of any 
lands situated in North Carolina is at issue or 
in dispute, any deed or release, or a duly certi- 
fied copy thereof, in which the people of the 
state of North Carolina are grantees and bear- 
ing date prior to the year one thousand .eight 
hundred and thirty-five and purporting to have 
been filed and recorded in the office of the secre- 
tary of state of North Carolina prior to said 
year and now on file and of record in said office, 
and executed or purporting to have been exe- 
cuted by any person or persons as the representa- 
tives or agents or for or on behalf of any society, 
tribe, nation or aggregation of persons, whether 
signed or executed individually or in their rep- 
resentative capacity, and any such deed or re- 
lease having been authorized to be executed by 
an act of the general assembly of North Caro- 
lina by the properly authorized agents of such 
society, tribe, nation or aggregation of persons, 
shall be prima facie evidence that the person or 
persons signing or executing any such deed or 
release were the properly authorized agent or 
agents of such society, tribe, nation or aggrega- 
tion of persons. Any recitals or statements of 
fact in any such deed or release shall be prima 
facie evidence of the truth thereof in any such 
actions. (1915, c. 75; C. S. 1758.) 


§ 8-14. Certified copies of maps of Cherokee 
lands.—Certified copies by the secretary of state 
of the copies, or parts thereof, of the maps of 
the Cherokee lands and of the Cherokee Country, 
as provided for and described in chapter one 
hundred and _ seventy-five of the laws of one 
thousand nine hundred and eleven, shall have 
the same force and effect and be entitled to the 
same force and effect as evidence as certified 
copies of the whole or parts of the original 
mansmielt,..c,.175 C,.S. 1759.) 


§ 8-15. Certified copies of certain surveys and 
maps obtained from the state of Tennessee. 
—A certified copy of the report of the survey 
made by the North Carolina commissioners, 
McDowell, Vance and Matthews, of that portion 
of the state of Tennessee extending from a point 
on the Virginia line to a point on the Smoky 
Mountain west of the Pigeon River, as obtained 
and filed by the secretary of state under the 
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provisions of chapter one hundred and sixty-two 
of the laws of one thousand nine hundred and 
thirteen, shall, when certified under the hand 
and seal of the secretary of state, be competent 
evidence in the trial of any action in the courts 
of ‘the state: ©(1918, c. 162; C. .S.1760.) 


§ 8-16. Evidence oi title under H. E. Mc- 
Culloch grants.—In all actions or suits, wherein 
it may be necessary for either party to prove 
title, by virtue of a grant or grants made by the 
king of Great Britain or Earl Granville to 
Henry McCulloch, or Henry Eustace McCul- 
loch, it shall be sufficient for such party, in the 
usual manner, to give evidence of the grant or 
conveyance from the king of Great Britain or 
Earl Granville to the said Henry McCulloch, or 
Henry Eustace McCulloch, and the mesne con- 
veyances thereafter, without giving any evidence 
of the deed or deeds of release, relinquishment 
or confirmation of Earl Granville to the said 
Henry McCulloch, or Henry Eustace McCulloch, 
or the power or powers of attorney by which the 
conveyances from the said Henry McCulloch, 
or Henry Eustace McCulloch, purport to have 
been made. (Rev., s. 1600; Code, s. 1336; R. 
Cy camtee Si 819) 81021: Cis tigers 


§ 8-17. Conveyances or certified copies evi- 
dence of title under McCulloch.—In all trials 
where the title of either plaintiff or defendant 
shall be derived from Henry Eustace McCulloch, 
or Henry McCulloch, out of their tracts num- 
ber one and three, it shall not be required of 
such party to produce, in support of his title, 
either the original grant from the crown to the 
proprietors, or a registered copy thereof; but in 
all such cases the grant or deed executed by such 
reputed proprietors, or by his or their lawful at- 
torney, or a certified copy thereof, shall be 
deemed and held sufficient proof of the title of 
such proprietors, in the same manner as though 
the original grants were produced in evidence. 
(Rev., s..16012, Code... 84,1387; R. C.,.¢:. 44,8. 2: 
18070. (7245 CeSei76e2) 


§ 8-18. Certified copies of registered instru- 
ments evidence.—A copy of the record of any 
deed, mortgage, power of attorney, or other in- 
strument required or allowed to be registered, 
duly authenticated by the certificate and official 
seal of the register of deeds of the county where 
the original or duly certified copy has been 
registered, may be given in evidence in any of 
the courts of the state where the original of such 
copy would be admitted as evidence, although the 
party offering the same shall be entitled to the 
possession of the original, and shall not account 
for the nonproduction thereof, unless by a rule 
or order of the court, made upon affidavit sug- 
gesting some material variance from the original 
in such registry or other sufficient grounds, such 
party shall have been previously required to 
produce the original, in which case the same shall 
be produced or its absence duly accounted for 
according to the course and practice of the court. 
(Réy,,.s, 1598*'Code,.s, 1251; 1893, cc. 219. 5. 3 
RC, ots, 16° 1846, c: 68, s. 1s CUS sg ved) 


Cross Reference.—As to recordation and use in evidence of 
certified copies generally, see § 47-31. 

Editor’s Note.—The provisions of this section permitting 
the reception of the copies herein mentioned as evidence, 
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constitute a statutory exception to the rule of the best evi- 
dence. Under this rule it is well established that a party 
is required to introduce that kind of proof which affords 
the greatest certainty of the fact in question. In other 
words he will not be permitted to offer evidence of little 
weight when he is in possession of much better evidence. 
However this rule is not without its numerous exceptions, 
the foundation of which is that the primary object of all 
rules of evidence is to promote the administration of jus- 
tice, and wherever general convenience requires it, the 
general rule will be bent or construed so as to meet the ex- 
igency. 

The limitation placed on the exception contained in this 
section must be noted. ‘The certified copies are admissible 
in evidence “unless by rule or order of the court, * * i 
such party shall have been previously required to produce 
the original * * *,” in which case the general rule again 
becomes applicable and the original must be produced or 
its absence accounted for. 

Certified Copy as Evidence.—The record of a registered 
deed is competent evidence without producing the original 
where no rule of court for the production of the original 
has been issued. Ratliff v. Ratliff, 131 N. C. 425, 42 S. E. 
887. 

Copy of Registered Bond.—The “registry” or copy of the 
record of a bond to make title to land made by a deceased 
person, under which a deed has been made by the admin- 
istrator of. said obligor, is within the spirit and meaning 
of this section, and is admissible without accounting for 
the absence of the original. Doe v. Shelton, 46 N. C. 370. 

Same—Official Bond.—Inasmuch as the duly certified copy 
of the record of any instrument required to be registered is 
admissible as full and sufficient evidence of such instru- 
ment, and as the register of deeds is required to register 
and lseep the bond of the superior court clerk, a duly certi- 
fied copy of the record of such bond is competent evidence 
of its provisions. State v. Baird, 118 N. C. 854, 24 S. E. 
668. 

Lack of Seal No Effect.—A copy of a grant from the reg- 
ister’s office, which affirmatively shows that it was issued 
under the great seal of the state, is admissible in evidence, 
though the registry does not show the impress of the seal, 
or scroll to indicate it. Aycock v. Raleigh, etc., Railroad, 
89 N. C. 321. And while the seal may be necessary to au- 
thenticate the grant, it will be presumed to have been af- 
fixed as required by law. Id. 

Signature of Clerk Essential—The failure of the clerk 
to sign his name to the certificate for registration, a re- 
quirement found in the provisions of sec. 47-14, renders the 
instrument inadmissible as evidence under this section. 
Woodlieff v. Woodlieff, 192 N. C. 634, 135 S. E. 612. 

Production of Original to Correct Mistakes.—The origi- 
nal deed may be shown in evidence to correct an omission 
by the register of deeds of the signature of the justice of 
the peace before whom the deed was acknowledged. Brown 
vy. Hutchinson, 155 N. C. 205, 71 S. E. 302. 

Parol Evidence to Explain Variance.—Where the original 
deed was lost, and it was contended that there was a ma- 
terial variance between the certified copy and the original 
deed, parol evidence to prove the correct description con- 
tained in the original instrument was rejected, this section 
being construed as to have no application to such a case. 
Hooper v. Justice, 111 N. C. 418, 422, 16 S. E. 626. 

Time and Manner of Objecting.—A party against whom 
the registry of a deed (or other instrument), or a copy 
thereof has been introduced in evidence, can not then raise 
the objection that there is a variance between such reg- 
istry, or copy, and the original instrument; if he desired to 
avail himself of such objection he should have required the 
production of the original in the way provided by this sec- 
tion. Devereux v. McMahon, 108 N. C. 134, 12 S. E. 902. 

Issue of Tenancy in Common.—Where defendant in par- 
tition proceedings denies the allegations in the petition that 
petitioner is a tenant in common with defendants and seized 
of an undivided fee simple interest in the land, but does 
not plead sole seizin, petitioner is not required to prove 
title as in an action in ejectment, and petitioner’s record 
evidence is held sufficient to be submitted to the jury upon 
the sole issue of whether petitioner is a tenant in common 
with defendants in the land. Talley v. Murchison, 212 N. 
C1205, 193 S$: H.-F 148, 


§ 8-19. Common survey of contiguous tracts 
evidence.— Whenever any person owns several 
tracts of land which are contiguous or adjoining, 
but held under different deeds and different sur- 
veys, it may be lawful for any such person to have 
all such bodies of land included in one common 
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survey by running around the lines of the outer 
tracts, and thereupon the possession of any part 
of said land covered by such common survey 
shall be deemed and held in law as a possession 
of the whole and every part thereof: Provided, 
that nothing in this section shall be construed to 
affect the rights or claims of persons which have 
already accrued to any part of said land. In all 
cases where such common surveys are made as 
directed by this section, the same may be recorded 
and registered as in cases of deeds, and shall be 
evidence in like manner. (Rev., s. 1505; Code, s. 
12772 1869-70,"¢: 34, Seeiy 23°CoS. 1764) 

When Possession of Part Equivalent to Whole.—Under 
the provisions of this section, by recording and registering 
a survey of the outer lines of several contiguous tracts, so 
as to exhibit their outer boundaries, as if the whole terri- 
tory had beea covered by one tract, a possession at any one 
point on either of the separate tracts will become equiva- 
lent to a possession of ‘“‘the whole and every part.’ Me- 
Namee v. Alexander, 109 N. C. 242, 244, 13 S. E. 777. 

Sufficiency of Proof.—The surveyor’s testimony that the 


map is correct is sufficient to make it competent. Green- 
leaf v. Bartlett, 146 N. C. 495, 60 S. E. 419. 


§ 8-20. Certified copies registered in another 
county and used in evidence.x—A copy from the 
office of the register of deeds of any county of 
the record of any deed, mortgage, power of at- 
torney or other instrument required or allowed 
to be registered, duly authenticated by the certifi- 
cate and official seal of the register of deeds of 
such county, may, upon presentation to the reg- 
ister of deeds of any other county, be registered 
without further proof, and the record thereof, 
or a duly certified copy of the same, may be given 
in evidence in any court in the state where the 
original of such copy would be admitted as evi- 
dence, although the party offering the same shall 
be entitled to the possession of the original, and 
shall not account for the nonproduction thereof, 
unless by a rule or order of the court, made upon 
affidavit suggesting some material variance from 
the original in such registry or other sufficient 
grounds, such party shall have been previously 
required to produce the original, in which case 
the same shall be produced or its absence duly 
accounted for according to the course and prac- 
tice of the court. (Rev., s. 1599; Code, s. 1253; 
1893, c. 119, s. 3: R. C., c. 37, s. 16; 1846, c. 68; C. 
S.-1765.) 


As to variance between original and copy, see note of 
Ratliff v. Ratliff, 131 N. C. 425, 42 S. EK. 887, under sec- 
tion 8-18. 


§ 8-21. Deeds and records thereof lost, pre- 
sumed to be in due form.—Whenever it is shown 
in any judicial proceeding that a deed or convey- 
ance of real estate has been lost or destroyed, and 
that the same had been registered, and that the 
registers book containing the copy has been de- 
stroyed by fire or other accident, so that a copy 
thereof cannot be had, it shall be presumed and 
held, unless the contents be shown to have been 
otherwise, that such deed or conveyance trans- 
ferred an estate in fee simple, if the grantor was 
entitled to such an estate at the time of convey- 
ance, and that it was made upon sufficient con- 
sideration. (Rev., s. 1602; Code, s. 1848; R. 
C., c.- 44; 6 146. 1804,.c 17: C. S21 768s) 


Cross Reference.—As to burnt and lost records, see § 98-1 
et seq. ’ 
Presumption of Regularity—The registration of a deed 
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is presumed to be correct. Cochran y. Linville Imp. Co., 127 
N. C. 386, 394, 37 S. E. 496. 

§ 8-22. Local: recitals in tax deeds in Hay- 
wood and Henderson.—In all legal controversies 
touching lands in the counties of Haywood and 
Henderson, in which either party shall claim title 
under any sale for taxes alleged to have been 
due and laid, in and for the year one thousand 
seven hundred and ninety-six, or any preceding 
year, the recital contained in the deed or assur- 
ance, made by the sheriff or other officer convey- 
ing or assuring the same, of the taxes having 
been laid and assessed, and of the same having 
remained due and unpaid, shall be held and taken 
to be prima facie evidence of the truth of each 
and every of the matters so recited. (Rev., s. 
1606: Code, s. 1246; R..C. c, 44,\s, 11; C, S.°1767.) 


§ 8-23. Local: copies of records from Tyrrell. 
—Copies of records of the county of Tyrrell be- 
tween the years one thousand seven hundred and 
thirty-five and one thousand seven hundred and 
ninety-nine, when copied in a book and certified 
to by the clerk of the superior court of Tyrrell 
county as to the records of his office and by the 
register of deeds as to the records of his office, 
and deposited in their respective offices in Wash- 
ington county, shall be treated in all respects 
as original records and received as evidence in 
all courts of Washington county. (Rev., s. 1612; 
1903, c. 199; C. S. 1768.) 


§ 8-24. Local: records of partition in Duplin.— 
The transcripts made by the clerk of the superior 
court of Duplin county, in accordance with chap- 
ter three hundred and ninety-five of the laws of 
one thousand nine hundred and seven, of the re- 
ports of committees relating to the partition of 
real estate on file in his office prior and up to the 
year one thousand eight hundred and fifty-six, 
entered and indexed in a book entitled Reports 
of Committees, A, and the reports of committees 
beginning with and subsequent to the year one 
thousand eight hundred and fifty-six, entered 
and indexed in a book entitled Reports of Com- 
mittees, B, shall be as competent evidence as are 
the original reports of the committees. (1907, 
c. 395, ss. 3, 4; C. S. 1769.) 


§ 8-25. Local: records of wills in Duplin.—The 
transcripts made by the clerk of the superior 
court of Duplin county, in accordance with chap- 
ter three hundred and ninety-five of the laws of 
one thousand nine hundred and seven, of all wills 
and entries of probate and dates of registration 
appearing on the same, on file in his office prior 
and up to the January term of the county court 
of Duplin county, one thousand eight hundred 
and thirty, and entered in a book designated as 
Record of Wills, A, and duly indexed as pro- 
vided by law, shall be as competent evidence in 
any court as are the originals of such wills. (1907, 
2057 56.012: C.. S. 1770.) 


§ 8-26. Local: records of deeds and wills in 
Anson.—The copies of the deeds and deed books 
and of the wills and will books made in Anson 
county undér the act of March second, one thou- 
sand nine hundred and five, shall have the same 
force and effect as the original deeds and deed 
books copied and as the original wills and will 
books copied, and shall take the place of said 
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original deeds and deed books and wills and will 
books as evidence in all court procedure; and 
wherever said deed books or will books are or- 
dered or directed to be produced in court by sub- 
poena or other order of court, the copies made 
under such act shall be produced, unless the court 
shall specially order the production of the origi- 
nal books, and the copies so produced in court 
shall have the same validity and effect and be 
used for the same purposes, with the same effect, 
as the original books. (Rev., s. 1615; 1905, c. 
663, s. 3; C. S. 1771.) 


§ 8-27. Local: records of wills in Brunswick.— 
Under the provisions of chapter one hundred and 
six of the laws of one thousand nine hundred and 
eight, authorizing and directing that all unre- 
corded wills, dated prior to January firs® one 
thousand eight hundred and seventy-five, on 
file in the office of the clerk of the supe- 
rior court of Brunswick county, and which have 
been duly proved in the form required by law, 
and bearing the adjudication certificate of the 
proper officer, shall be recorded in the book of 
wills in the said office and properly indexed; that 
all wills recorded in the minutes of the court of 
pleas and quarter sessions or other books of rec- 
ord in said office shall be transcribed and indexed 
in the book of wills in said office; and that all 
wills recorded in the office of the register of deeds 
of said county shall be properly indexed in the 
book kept for the purpose in the office of the 
clerk of the superior court of the county; the ree- 
ord of any instrument or certified copy thereof, 
recorded under the provisions of this article, shall 
be admitted in evidence in the trial of any cause, 
subject to the same rules upon which other wills 
are admitted. (1908, s. 106; C. S. 1772.) 


§ 8-28. Copies of wills——Copies of wills, duly 
certified by the proper officer, may be given 
in evidence in any proceeding wherein the con- 
tents of the will may be competent evidence. 
(Rev, 160s5° Code, 6. 2175: Rk. C,, ¢. 119, s.. 24: 
LISLE Gh 228.5, 6: Casi 7 73.) 


Cross Reference.—As to probate of copy of lost will, see 
§§ 98-4, 98-5. 

Certified Copy as Evidence.—Under this section a certi- 
fied copy of a will is competent evidence in any case wherein 
the contents of the will would be competent evidence. 
Hainpton v. Hardin, 88 N. C. 592, 594. 


Copy of Will Made in Another State.— See annotations 
under sec. 8-32. 


§ 8-29. Copies of wills in secretary of state’s 
office.—Copies of wills filed or recorded in the 
office of the secretary of state, attested by the 
secretary, may be given in evidence in any 
court, and shall be taken as sufficient proof of 
the devise of real estate, and are declared good 
and effectual to pass the estate therein devised: 
Provided, that no such will may be given in evi- 
dence in any court nor taken as sufficient proof 
of the devise unless a certificate of probate appear 
thereon. (Rev., s. 1607; Code, s. 2181; R. C., c. 
447-5, 12> 1852, ¢, 172: 1856-7, c, 22; C5, 1774.) 


§ 8-30. Copies of wills recorded in wrong 
county.—Whereas, by reason of the uncertainty 
of the boundary lines of many of the counties 
of the state, wills have been proved, recorded 
and registered in the wrong county, whereby titles 
are insecure; for remedy whereof: The registry 


[ 553 ] 


§ 8-31 


or duly certified copy of the record of any will, 
duly recorded, may be given in evidence in any 
of the courts of this state. (Rev., s. 1608; Code, 
s. 2182; 1858-9, c. 18; C. S. 1775.) 


§ 8-31. Copy of will proved and lost before 
recorded.—When any will which has been proved 
and ordered to be recorded was destroyed during 
the war between the states, before it was re- 
corded, a copy of such will, so entitled to be ad- 
mitted to record, though not certified by any 
officer, shall, when the court shall be satisfied 
of the genuineness thereof, be ordered to be 
recorded, and shall be received in evidence when- 
ever the original or duly certified exemplifica- 
tion would be; and such copies may be proved 
and admitted to record under the same rules, 
regulations and restrictions as are prescribed in 
chapter 98 entitled Burnt and Lost Records. 
(Rev., s. 1609; Code, s. 2183; 1866-7, c. 127; C. 5. 
1776.) 


§ 8-32. Certified copies of deeds and _ wills 
from other states—In cases where inhabitants 
of other states or territories, by will or deed, de- 
vise or convey property situated in this state, 
and the original will or deed cannot be obtained 
for registration in the county where the land lies, 
or where the property shall be in dispute, a copy 
of said will or deed (after the same has been 
proved and registered or deposited, agreeable to 
the laws of the state where the person died or 
made the same) being properly certified, either 
according to the act of congress or by the proper 
officer of the said state or territory, shall be 
read as evidence. (Rev., s. 1619; Code, s. 1344; 
R, .C.e) 44-529; 1802,,eNG2s Cu. 1777.) 

In General.—Records of other states, to be used in evi- 
dence in this state, must have the attestation of the clerk 
of the court whose record is offered, and the seal of the 
court, if it have one. If there be no seal, this must ap- 
pear in the certificate of the clerk, and the judge, chief 
justice, or presiding n.agistrate of such court must certity 
that the record is properly attested. Riley v. Carter, 158 
N. C. 484, 487, 74 S. E. 463; Kinseley v. Rumborgh, 96 N. 
C. 193, 2 S. E. 174; Hunter v. Kelly, 92 N. C. 285. 

Test for Admission under Section—The copy, to be ad- 
missible in evidence, must be of such a will as would be 
admitted to record in North Carolina; hence where a wil! 
was executed in Tennessee and from the certificate of pro- 
bate on the exemplified copy produced here, it appears that 
but one witness swore that he subscribed the will as wit- 
ness in the presence of the testator and the other witness 
to the will did not appear to have been sworn at all, it was 


held that such a will should not be read in evidence. Blount 
v. Patton, 9 N. C. 237. 
Properly Authenticated Copy Admissible—A copy of a 


will made in another state, with its probate certified by the 
judge of the court in which it was proved, and accompanied 
by the testimonial of the governor of that state, that the 
person who gave that certificate was the proper officer to 
take such probate, and to certify the same, is a sufficient 
authentication of the will to authorize its reception as evi- 
dence in our courts. Knight v. Wall, 19 N. C. 125. 
Incomplete Authentication—Where a will, proved in an- 
other state, bore the certificate of the clerk of the court 
wherein the probate was had, to the oath of the attesting 
witnesses, but had no other authentication, it was held in- 
admissible in evidence. Hunter v. Kelly, 92 N. C. 285, 287. 


§ 8-33. Copies of lost records in Bladen.—The 
clerk of the superior court of Bladen county 
shall transcribe the judgment docket and index 
books and the will books in his office, and all 
other books in said office containing records 
made since the year one thousand eight hundred 
and sixty-eight, and the records so transcribed 
shall have the same force and effect as the 
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original records would have, and shall be re- 
ceived in evidence as the original records and 
be prima facie evidence of their correctness and 
of the sufficiency of their probate, though the 
probates are lost and are not transcribed. (Rev., 
s. 1611; 1895, c. 415; 1903, c. 65; C. S. 1778.) 


Art. 8. Public Records. 


§ 8-34. Copies of official writings.—Copies of 
all official bonds, writings, papers, or docu- 
ments, recorded or filed as records in any court, 
or public office, or lodged in the office of the 
governor, treasurer, auditor, secretary of state, 
attorney general or adjutant general, shall be as 
competent evidence as the originals, when certi- 
fied by the keeper of such records or writings 
under the seal of his office when there is such 
seal, or under his hand when there is no such 
seal, unless the court shall order the production 
of the original. Copies of the records of the board 
of county commissioners shall be evidence when 
certified by the clerk of the board under his hand 
and seal of the county. (Rev., s. 1616; Code, ss. 
215, 9134000 Rees C445 si Sci 7 90.) Cae oboe medie 
1871-2.) ce 91: 1868-0:scn 20,75: 21: Crear tira) 


Copy Defined.—A copy, within the meaning of this sec- 
tion is a transcript of the original—a writing exactly like 
another writing. State v. Champion, 116 N. C. 987, 989, 21 


S. E. 700. See also Wiggins v. Rogers, 175 N. C. 67, 94 
Sze 685. 
The Copy Certified. — The power of an officer, who is 


the keeper of certain public records, to certify copies is 
confined to a certification of their contents as they ap- 
pear by the records themselves, and the records must, there- 
fore, be so certified, for he has no authority to certify to 
the substance of them, nor that any particular fact, as a 
date, appears on them. Wiggins v. Rogers, 175 N. C. 67, 
94 SF E. 685. 

A “Copy” of the Instrument Required.—This  sectior 
makes competent only the ‘“‘copies’” of official records, etc., 
and a mere certified statement from the register’s office is 
only evidence of the correctness of the record, and can not 
be admitted in evidence in place of the original record. 
State v. Champion, 116 N. C. 987, 989, 21 S. E. 700. (Cited 
and approved in Wiggins v. Rogers, 175 N. C. 67, 94 S. 
E. 685.) 

Original Record Admitted.—This section does not prevent 
the admission in evidence of the original record itself. State 
v. Voight, 90 N. C. 741, 745; State v. Abernathy, 94 N. C. 
545. See also, Riley & Co. v. Carter, 165 N. C. 334, 81 S. 
E. 414; State v. Hunter, 94 N. C. 829; Blalock v. Whisnant, 
Z16aN. Ca 4l7, 5 So Hod) 71380: 

Some hesitancy was at first shown by the court in reach- 
ing this conclusion, due to a contrary ruling in the earlier 
cases. However, it is now well settled that it would be 
little less than an absurdity to exclude the best possible 
evidence, when adduced, merely because an inferior evi- 
Sor by copy, is made admissible (by statute or other- 
wise). 

On this point, it is said by Mr. Greenleaf: “As to the 
proof of records, this is done by the mere production of 
the records, without more, or by copy.” Again in the 
same section, ‘Where a record is the gist of the issue, 
if it is not in the same court, it should be proved by an - 
exemplification.’”’ Greenleaf on Evidence, sec. 501. 

In reference to these clauses it is said in Gray v. Davis, 
27 Conn. 447, cited and approved in State v. Voight, supra: 
“But he (the author) does not say, and it is obvious he does 
not mean, that the contents of a record can not in any 
court be proved by the original record itself, if it can be 
produced, but only to state the manner in which proof 
may be and usually is made.” 

There can be no doubt as to the soundness of this rul- 
ing, but it would seem that the conclusion would best be 
placed on the actual wording of this section instead of 
dealing in such broad inferences. The Legislature has 
specifically said that the copies, herein made admissible 
“shall be as competent evidence as the originals.” From 
the very phraseology of this section it does not seem 
plausible to say it was intended that the admission of 


the copies should serve to exclude the original r 
itself—Ed. Note. : sar 
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Original Record Lost.—A certified copy of a petition in 
a suit is admissible in evidence upon proof of the loss of 
the original records. Weeks v. McPhail, 128 N. C. 130, 
132, 38 S. E. 472. See also 5 N. C. Enc. Dig. 511 et seq. 

Where a superior court record is lost, a certified copy 
of the transcript of the same in the Supreme Court is 
sufficient evidence of the record. Aiken v. Lyon, 127 N. 
vr ivly 175, ov oe ae. 199. 

Incriminating Evidence Contained in Document.—Where 
the document admitted under the provisions of this sec- 
tion contains incriminating evidence, the defense often 
interposed by the accused is that to admit such paper 
would be in violation of the constitutional right of the 
defendant on trial for crime to have opportunity to con- 
front his accusers and the witnesses offered to sustain 
the charge. It is settled, however, that this section is 
not violative of this constitutional right, since these pro- 
visions constitute a well-recognized exception to the priv- 
ilege given by the constitution. State v. Dowdy, 145 N. 
C. 432, 436,58 S.) E.) 1002: State v.” Behrman, 114 N. C. 
797, 804, 19 §S. E. 220. In reference to this point Mr. 
Greenleaf says: “The constitutional clause purported 
merely to adopt the general principle of the hearsay rule, 
that there must be confrontation, but it did not purport 
to enumerate all the exceptions and limitations to that 
principle. There were then a number of well-established 
exceptions, and there might be others in the future. The 
Constitution indorsed the general principle, subject to 
these exceptions, merely naming and describing it suffi- 
ciently to indicate the principle intended.’ Greenleaf on 
Evidence, section 163.—Ed. Note. 


§ 8-35. Authenticated copies of public records. 
—AIll copies of bonds, contracts, notes, mort- 
gages, or other papers relating to or connected 
with any loan, account, settlement of any account 
or any part thereof, or other transaction, between 
the United States or any state thereof or any cor- 
poration all of whose stock is beneficially owned 
by the United States or any state thereof, either 
directly or indirectly, and any person, natural or 
artificial; or extracts therefrom when complete on 
any one subject, or copies from the books or pa- 
pers on file, or records of any public office of 
the state or the United States or of any corpora- 
tion all of whose stock is beneficially owned by 
the United States or by any state thereof, directly 
or indirectly, shall be received in evidence and 
entitled to full faith and credit in any of the courts 
of this state when certified to by the chief officer 
or agent in charge of such public office or of such 
office of such corporation, or by the secretary or 
an assistant secretary of such corporation, to be 
true copies, and authenticated under the seal of 
the office, department, or corporation concerned. 
Any such certificate shall be prima facie evidence 
of the genuineness of such certificate and seal, the 
truth of the statements made in such certificate, 
and the official character of the person by which 
it purports to have been executed. (Rev., s. 1617; 
1891, c. 501; 1939, c. 149; C. S. 1780.) 


Cross References.—As to records judicially noticed, see § 
8-3 and notes thereto, and also §§ 8-4, 1-157. 

Editer’s Note.—The 1939 amendment so changed this sec- 
tion that a comparison here is not practicable. 

The matters appearing in transcript of any paper on 
file or records of any public office of the State or United 
States, being relevant to an account which a referee was 
directed to take, are admissible in evidence by virtue of 
the provisions of this section. Wallace Bros. v. Douglas, 
114 N. C. 450, 19 S. E. 668. See also, Hinton vy. Lake 
Drummond Canal Co., 166 N. C. 484, 82 S. E. 844. 

Authentication Essential. — Proper authentication is es- 
sential to the admission in evidence of the copies of the 
original records, and papers purporting to be exemplifica- 
tion from the treasury department of the United States, 
not authenticated, will not be admitted. Mott v. Ramsay, 
5 al i Pa Cos ae RA 

Parol Evidence Inadmissible.— The contents of the 
original record may not be proved by parol evidence un- 
der this section, but must be shown by a certified copy. 
National Surety Co. v. Brock, 176 N. C. 507, 97 S. E. 417. 


CH. 8. EVIDENCE—OTHER WRITINGS 
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§ 8-36. Authenticated copy of record of admin- 
istration—When letters testamentary or of ad- 
ministration on the goods and chattels of any 
person deceased, being an inhabitant in another 
state or territory, have been granted, or a return 
or inventory of the estate has been made, a copy 
of the record of administration or of the letters 
testamentary, and a copy of an inventory or re- 
turn of the effects of the deceased, after the same 
has been granted or made, agreeable to the laws 
of the state where the same has been done, 
being properly certified, either according to the act 
of congress or by the proper officer of such state or 
territory, shall be allowed as evidence. (Rev. s. 
1618; Codey Ver gista mle Ga cad 9. oYs 1834. 
64; Co S.7178te) 


§ 8-37. Certificate of commissioner of motor 
vehicles as to ownership of automobile.—In all 
civil actions, arising out of an injury to person or 
property by reason of the operation of a motor 
vehicle of any kind, evidence as to the display 
numbers on a particular car, a copy of the record 
kept by the commissioner of motor vehicles of 
such display numbers and the persons who 
obtained them, certified under the hand and seal 
of said commissioner of motor vehicles shall be 
competent evidence of the ownership of the motor 
vehicle inflicting the injury or doing the damage. 
(1931, c. 88, s. 1; 1943, c. 650.) 

Cross Reference.—As to registration and certificate of ti- 
tle for motor vehicles generally, see § 20-50 et seq. 


Editor’s Note.—The 1943 amendment substituted “commis- 
sioner of motor vehicles” for “commissioner of revenue.” 


Art. 4. Other Writings in Evidence. 


§ 8-38. Proof by attesting witness not required. 
—lIt is not necessary to prove by the attesting wit- 
ness instruments to the validity of which the 
attestation is not requisite, and such instruments 
may be proved by admission or otherwise as if 
there had been no attesting witness thereto: Pro- 
vided, that this section shall not affect the method 
and manner of proving instruments for registra- 
tion. (Rev., s. 1604; 1905, c. 204; C. S. 1782.) 

Cress Reference.—As to essentials of registration, see § 
47-1 et seq. and § 31-12 et seq. 

§ 8-39. Parol evidence to identify land de- 
scribed.—In all actions for the possession of or 
title to any real estate parol testimony may be 
introduced to identify the land sued for, and fit 
it to the description contained in the paper writ- 
ing offered as evidence of title or of the right of 
possession, and if from this evidence the jury is 
satisfied that the land in question is the identical 
land intended to be conveyed by the parties to 
such paper-writing, then such _paper-writing 
shall be deemed and taken to be sufficient 
in law to pass such title to or interest in such 
land as it purports to pass: Provided, that such 
Ppaper-writing is in all other respects sufficient 
to pass such title or interest. (Rev., s. 1605; 1891, 
CMOS ley uO. 1788.) 


Cross Reference.—As to vagueness of description in deeds, 
see § 39-2 and notes thereto. 

In General.—A deed which fails to describe any land is 
as void now as it was before the passage of this section. 
Moore v. Fowle, 139 N. C. 51, 53, 51 S. E. 796. But a de- 
scription by name, where lands have a known name, is 
sufficient. Id. 

This section applies only where there is a description 
which can be aided by parol, but not when there is no 
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description. Harris v. Woodward, 130 N. C. ‘580, 41 S. E. 
790; Hemphill vy. Annis, 119 N. C. 514, 2 S. E. 152; Lowe 
v; Harris, 112°N. C. 473, 17S. E539. 

This rule has been sanctioned by the courts, not only 
upon the idea that there must be a certain subject mat- 
ter, but because its observance is essential to a proper en- 


forcement of the statute of frauds. Blow v. Vaughan, 105 
N. C. 198, 10 S. E. 891. 
Ambiguous or Indefinite Terms.—Where the written 


terms contained in the contract are sufficient to pass the 
property, but are ambiguous or indefinite, then parol 
evidence of the expressions of the parties and attendant 
facts and circumstances may be heard to aid in ascertain- 
ing the correct meaning of the terms used, but not to 
alter or add to what has been written. Ward v. Gay, 137 
N. C. 399, 49 S. E. 884. 


Not Retroactive in Operation.—There is a general pre- 


sumption against the retroactive operation of a _ statute 
where it would impair vested rights, therefore this sec- 
tion cannot be held to operate retrospectively so as to 


allow parol testimony to locate land referred to and am- 
biguously described in a contract made before the passage 
Of the section. Lowe v. Harris, 112 N. C. 473, 17 S. E. 


539. Shepherd, C. J., concurs, but further holds that the 
word ‘description’? used in this section imports such 
description as can be aided by parol proof. Id. 


When Description Sufficient—A description of land in 
a deed as all that tract of land in two certain counties, ly- 
ing on “both sides of old road between” designated points, 
and bounded by lands of named owners, “and others,” 
being parts of certain State grants, conveyed by the pat- 
entee or enterer to certain grantees, etc., is sufficient to 
admit of parol evidence in aid of the identification of 
the lands as those intended to be conveyed. Buckhorn 
Land, etc., Co. v. Yarbrough, 179 N. C. 335, 102 S. E. 630. 

While parol evidence is competent to “fit the descrip- 
tion to the thing,’ it is mot competent to establish a 
line or corner when the instrument by its terms wholly fails 
to identify such line or corner; in other words, it is com- 
petent to find but not to make a corner. Holmes v. Sap- 
phire Valley Co., 121 N. C. 410, 28 S. EB. 545. 

Applied in McKay y. Bullard, 219 N. C. 589, 14 S. E. (2d) 
657. 

§ 8-40. Proof of handwriting by comparison.— 
In all trials in this state, when it may otherwise 
be competent and relevant to compare handwrit- 
ings, a comparison of a disputed writing with any 
writing proved to the satisfaction of the judge to 
be genuine, shall be permitted to be made by 
witnesses, and such writings and the evidence 
of witnesses respecting the same may be _ sub- 
mitted to the court and jury as evidence of 
the genuineness or otherwise of the writing in 
dispute: Provided, this shall not apply to actions 
pending on March 5, 1913. (1913, c. 52; C. S. 
1784.) 

In General.—The principle, formerly recognized in this 
State, that confined the proof of handwriting to the tes- 
timony of a competent witness in comparing that soqught 
to be established with haidwriting either admitted or 
proven to be that of the party, has been changed by this 
section, and where the disputed writing has been ren- 
dered competent under this principle, it may, in actions in- 
stituted after March 5, 1913, be submitted to the jury, to- 
gether with that admitted or proven. Newton y. Newton, 182 
N.C. 54°08 .9S;, TEs 336: 

Rule under Prior Law.—Before the passage of this sec- 
tion it was incompetent for a handwriting expert to tes- 


tify to. the genuineness of the signature of a party to a 
writing, his testimony being based upon a comparison with 


another signature, not admitted to be genuine or requir- 
ing proof that it is so. Boyd v. Leatherwood, 165 N. C. 
614, 81 S. E. 1025. 


Same—Reasons.—In the cases decided under the prior 
law three reasons are given for excluding as incompetent 
a comparison by an expert witness of a signature or writ- 
ing, not admitted to be genuine or connected with the 
case on trial, with a signature or writing which has been 
offered in writing, where the genuineness of the latter is 
drawn in question: (1) There is danger of fraud in the 
selecting of writings offered as specimens for the occa- 
sion. (2) The genuineness of specimens offered may be 
contested, and thus numberless collateral issues may be 
raised to confuse the jury and divert their attention from 
the real issue. (3) The opposing party may be surprised 


[55 


CH. 8.5 EVIDENCE—OTHER WRITINGS 


§ 8-41 


by the introduction of specimens, not admitted to be 
genuine, and for want of notice may fail to produce and: 
offer evidence within his reach, tending to show their 
spurious character. 1 Greenleaf on Ev., secs. 578 to 580; 
Fuller vy. Fox; 101 INC./119,.7 S.7E. 589: Outlaw? v-tiar- 
dle, 46 N. C. 150; Tuttle v. Rainey, 98 N. C. 513, 4 S. E. 
475; Pope v. Askew, 23 N. C. 16. This rule was recog- 
nized in the more recent cases. Martin v. Knight, 147 N. 
C. 564, 61 S. E. 447; Nicholson v. Eureka Iumber Co., 156 
Ni Ci59;0 72: Si BL 86) 136017, SR AL NEES) 16254 Boyd ve 
Leatherwood, 165 N. C. 614, 616, 81 S. E. 1025. 

Expert and Non-Expert Distinguished—A comparison 
of handwriting is in some states permitted to be made by. 
the jury or experts, and in others only by experts in the 
presence of the jury. Where a witness has acquired a 
knowledge of the person’s writing, he compares a dis- 
puted signature. or writing with an examplar in his own 
mind. But when he testifies as an expert he must first 
be furnished, as the basis of his testimony, with some 
specimen the genuineness of which may be insisted on be- 
fore the jury. Tunstall v. Cobb, 109 N. C. 316, 320, 14 S. 
By. 228: 

Not Essential to See Person Write-—When the contents 
of letters written by a party to an action are relevant to: 
the inquiry, it is not required that the witness should 
have seen the person write before he is permitted to 
identify the letter by the handwriting, for it is sufficient if 
he can do so from correspondence formerly had between 
them. Universal Oil, etc., Co. v. Burney, 174 N. C. 382, 93 
Sy) 912; 

Comparison by Jury.—Where payment of a note sued on 
is pleaded and the genuineness of the signature of the 
payee to a receipt for the amount is in dispute, and an 
expert in handwriting has given his opinion upon compar- 
ing with a magnifying glass the disputed signature with 
the genuine one, it is not error for the trial judge to per- 
mit the jury, while deliberating upon their verdict, to make 
the comparison with the magnifying glass for themselves, 
when it does not appear that it could have been to the 
prejudice of the appellant. As to whether this is otherwise 
permitted under the provisions of this section, quere? 
Gooding v. Pope, 194 N. C. 403, 140 S. E. 21. 

Analogy to Proof of Agency.—In Newton v. Newton, 182’ 
N¢C. 54, 55, 108 S. E. 336, the court said: “As we under- 
stand the statute, the admission of testimony as to the 
genuineness of a writing by comparison of handwriting is 
now on the same basis as the declarations of agents. The 
court determines whether there is prima facie evidence 
of agency or of the genuineness of the writing admitted as 
a basis of comparison, and then the testimony of the wit- 
nesses and ‘the writings’ (in the plural) themselves are 
submitted to the jury.’’ 

Handwriting Irrelevant—Exclusion Harmless 
In this case the handwriting sought to be introduced as 
evidence before the jury and to be considered by them 
was irrelevant, and the action of the court in refusing to 
let the writing be submitted to the jury, to determine its 
genuineness, under the statute, was a harmless error. 
Newton v. Newton, 182 N. C. 54, 108 S. E. 336. 

Cited in In re Will of Shemwell, 197 N. C. 332, 333, 148 
E. 469; In re Williams’ Will, 215 N. C. 259, 1 S. BE. (2d) 
857. 


Error. — 


§ 8-41. Bills of lading in evidence.—In all ac- 
tions by or against common carriers in which it 
shall be thought necessary to introduce in evi- 
dence any bills of lading issued by said common 
carrier or by a connecting carrier, it shall be 
competent to introduce in evidence any paper- 
writing purporting to be the original bill of lad- 
ing, or a duplicate thereof, upon proof that such 
paper purporting to be such bill of lading or 
duplicate was received in due course of mail 
from consignor or agent of said carrier or con- 
necting carrier, or delivered by said common car- 
rier to the consignee or other person entitled to 
the possession of the property for which said 
paper purports to be the bill of lading: Provided,. 
that such purported bill of lading shall not be de- 
clared to be the bill: of lading unless the said pur- 
ported bill of lading is first exhibited by the 
plaintiff or his agent or attorney to the defendant 
or its attorney, or its agent upon whom process 
may be served, ten days before the trial where the 
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point of shipment is in the state, and twenty days 
when the point of shipment is without the state. 
Upon such proof and introduction of the bil! of 
lading, the due execution thereof shall be prima 
facie established. (1915, c. 287; C. S. 1785.) 

Cross Reference.—As to definitions of bills of lading, see 
§§ 21-2, 21-3. ; 

§ 8-42. Book accounts under sixty dollars.— 
When any person shall bring an action upon a 
‘contract, or shall plead, or give notice of, a set- 
off or counterclaim for goods, wares and mer- 
chandise by him sold and delivered, or for work 
done and performed, he shall file his account with 
his complaint, or with his plea or notice of setoff 
or counterclaim, and if upon the trial of the issue, 
or executing a writ of inquiry of damages in sucn 
action, he shall declare upon his oath that the 
‘matter in dispute is a book account, and that he 
hath no means to prove the delivery of any of the 
articles which he then shall propose to prove by 
himself but by this book, in that case such book 
may be given in evidence, if he shall make out by 
his own oath that it doth contain a true account of 
all the dealings, or the last settlement of accounts 
between himself and the opposing party, and that 
all the articles therein contained, and by him so 
proved, were bona fide delivered, and that he hath 
given the opposing party all just credits; and 
such book and oath shall be received as evidence 
for the several articles so proved to be de- 
liveréd within two years next before the com- 
mencement of the action, but not for any article 
of a longer standing, nor for any greater amount 
than sixty dollars. (Rev.. s. 1622; Code. s. 591; 
RC reG lus ese tabecbl; Shen ON te Cs Onl 780; ) 


Terms Construed.—In an early case, the words “‘to make 
out on his oath” and ‘“‘to prove,’ used in this section, are 


construed to be synonymous terms. Kitchen y. Tyson, 
(eN ketal, 
Other Sections.—Notwithstanding the restrictions con- 


tained in sec. 8-51, in relation to a person’s testifying as to 
any matter between himself and a deceased person, when 
his executor or administrator is a party, he may, as here- 
tofore, be permitted to testify under this section. Leggett 
v. Glover, 71 N. C. 211. See also, Nall v. Kelly, 169 N. C. 
717, 86 S. E. 627 and cases cited. 

This section is applicable only to actions brought under 
the ‘‘book-debt law,” hence in an action on a contract for 
sawing timber, it is not necessary to set out the items in 
the pleadings. McPhail v. Johnson, 115 N. C. 298, 302, 20 S. 
Bewote: 

Swearing as to Price of Goods.—It is competent for a 
party under this section to swear to the price, as well as 
to the delivery of the articles stated in his account. Col- 
bert v. Piercy, 25 N. C. 77. 

Same—Cross-Examination.—It is competent for the oppo- 
site party to cross-examine the party, taking his oath as 
required by this section, both as to the article and the 
prices charged, with a view to contradict or discredit him, 
as he might do in regard to any other witness swearing to 
the account, the party so swearing being considered as a 
witness in his own cause. Colbert v. Piercy, 25 N. C. 77. 

Where Original Account Exceeds Sixty Dollars—Under 
this section, a plaintiff may prove by his own oath a bal- 
ance of sixty dollars, due to him, although his account pro- 
duced appears to have been originally for more than sixty 
dollars, but is reduced by credits below that amount. 
McWilliams v. Cosby, 26 N. C. 110. 

Same—Dismissal of Part for Jurisdictional Purposes.— 
Where divers dealings are included in an account, the ag- 
gregate of which exceeds sixty dollars, the plaintiff can 
omit, or give credit for any item he may choose, so as to 
bring the case within the jurisdiction of a single magis- 
trate. Waldo & Co. v. Jolly, 49 N. C. 173, 174. But after 
thus obtaining jurisdiction the plaintiff can not prove the 
account under this section for he is required to swear that 
the account rendered contains a true account of all the 
dealings. Id. 

Proof of Set-Off Allowed. — The defendant may, under 
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this section, prove a set-off. Webber v. Webber, 79 N. 
(WORE NEVER ER 

Same—Book and Oath Not Exclusive Evidence.—The 
book and the oath under this section are not evidence that 
the book contains all the credits and a full and true ac- 
count of all the dealings between the parties, so as ty 
show that nothing is due to the other party. Alexander 
v. Smoot, 35 N. C. 461. 

Books of Decedent Admissible-—Under this section it iy 
admissible to the amount of sixty dollars to offer the book 
accounts of a decedent, containing charges against third 
persons, and made by him. Bland v. Warren, 65 N. C. 
372. 

Unverified Entries on Own Book.—A party to an action 
may not show unverified entries of credit in his behalf on 
his own books involved in a disputed account, the same not 
falling within the intent and meaning of this section and 
secs. 8-43 and 8-44, especially when it has not been mada 
to appear that the person having made them is dead or can 
not be had to give his sworn statement of the transac- 
tion. Branch v. Ayscue, 186 N. C. 219, 119 S. EB. 201. 


§ 8-43. Book accounts proved by personal rep- 
resentative.—In all actions where executors and 
administrators are parties, such book account for 
all articles delivered within two years previous 
to the death of the deceased may be proved un- 
der the like circumstances, rules and conditions; 
and in such case, the executor or administrator 
may prove by himself that he found the account 
so stated on the books of the deceased; that 
there are no witnesses, to his knowledge, capable 
of proving the delivery of the articles which he 
shall propose to prove by said book, and that 
he believes the same to be just, and doth not 
know of any other or further credit to be given 
than what is therein mentioned: Provided, that 
if two years shall not have elapsed previous to 
the death of the deceased, the executor or adminis- 
trator may prove the said book account, if the 
suit shall be commenced within three years from 
the delivery of the articles: Provided further, that 
whenever by the aforesaid proviso the time of 
proving a book account in manner aforesaid is 
enlarged as to the one party, to the same extent 
shall be enlarged the time as to the other party. 
(Rew re, 1623; Codesis..59a°-R) Gwe. 16s. 2: 
LT SGe Cth yes. 8; 179 ca 465400. Ss 1787.) 


An administrator may, under this section, offer in evi- 
dence the book accounts of a decedent, containing charges 
against third persons, and made by him. Bland y. War- 
TON. OowIN, | Gr o/c, 


~ § 8-44. Copies of book accounts in evidence.— 
A copy from the book of accounts proved in 
manner above directed may be given in evi- 
dence in any such action or setoff as aforesaid, 
and shall be as available as if such book had 
been produced, unless the party opposing such 
proof shall give notice to the adverse party or his 
attorney, at the joining of the issue, or ten days 
before the trial, that he will require the book to 
be produced at the trial; and in that case no such 
copy shall be admitted as evidence. (Rev., s. 
Gram LOGE. el 59s. hy, C15. 8.. 9% 1756, 
Wie, eae hel me tsce Co o L788.) 


Preduction of Original after Notice——In all cases under 
this and the two preceding sections, it is the duty of the 
party, who wishes to prove his debt by his own oath, to 
produce the original account when notice to that effect has 
been given to him by the other party. Coxe v. Skeen, 25 
N. C. 443, 445, 

A voluntary destruction of the original wit! not author- 
ize the introduction of a copy. Coxe v. Skeen, 25 N. CG 
443. 445. 


§ 8-45. Itemized and verified accounts.—In any 
actions instituted in any court of this state 
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upon an account for goods sold and delivered, for 
rents, for services rendered, or labor performed, 
or upon any oral contract for money loaned, a 
verified itemized statement of such account shall 
be received in evidence, and shall be deemed prima 
facie evidence of its correctness. (Rev., s. 1625; 
1897, c. 480; 1917, c. 32; 1941, c. 104; C. S. 1789.) 


Editor’s Note.—Prior to the amendment in 1917 (ratified 
February 12, 1917) this section was applicable only to ac- 
counts for goods sold and delivered. See La Salle Exten- 
sion University v. Ogburn, 174 N. C. 427, 93 S. E. 986; Nall 
v. Kelly. 169 N. C. 717, 86 S. E. 627. Even before the 
amendment of this section, where the case was not insti- 
tuted “upon an account for goods sold and delivered,” 
which fact took the proceedings beyond the operative force 
of this section, the case was not necessarily dismissed on 
this account, when the additional evidence offered served to 
enable the jury to determine the amount of damages to 
which the plaintiff was entitled. See Gainesville, etc., Hos- 
pital Ass’n v. Hobbs, 153 N. C. 188, 195, 69 S. EB. 79. 

The 1941 amendment inserted the words “for rents” in this 
section. 

Purpose.—This section was designed to facilitate the col- 
lection of such accounts where there was no bona fide dis- 
pute, and to relieve the plaintiff in such instances of the 
expense and delay of formally taking depositions. Nall v. 
Kelly, 169 N. C. 717, 86 S. E. 627. 

Verification Essential—An itemized account to be prima 
facie evidence of its correctness must be properly verified 
and stated so as to show an indebtedness. Knight v. Tay- 
lors, 191) No Ca 84,5427S. moos 

Competency of Witness Required.—Under the terms of 
this section, as now drawn, an affiant, verifying an account 
so as to make the same prima facie evidence, must be a 
competent witness to the facts, and when it appears on the 
face of the account that he has no personal knowledge of 
these facts, or it is established that he is otherwise an in- 
competent witness, the ex parte account so verified should 
not be received in evidence. Nall v. Kelly, 169 N. C. 717, 
720, 86 S, E. 627. And it must appear that he is not ex- 
cluded under the provision of sec. 8-51. See Lloyd & Co. 
v. Poythress, 185 N. C. 180, 116 S. E. 584. 

An itemized, verified statement of an account is an ex 
parte statement and this section, governing its admission, 
must be strictly complied with, and the person who veri- 
fies the account, being treated as a witness pro tanto must 
be competent to testify as a witness in respect to the ac- 
count if called upon at the trial, but where an itemized 
statement of account offered at the trial is verified by the 
treasurer of the plaintiff corporation who declares in his 
affidavit that “he is familiar with the books and business” 
of the plaintiff, it cannot be held as a matter of law that 
the affiant had no personal knowledge of the transaction, 
and the exclusion of the statement by the trial court will 
be held for reversible error. Nall v. Kelly, 169 N. C. 717, 
86 S. E. 627, cited and distinguished. Endicott-Johnson 
Corp. v. Schochet, 198 N. C. 769, 153 S. E. 403. 

Subordinate to Section 8-51.—In Lloyd & Co. v. Poythress, 
185 N. C. 180, 184, 116 S. EK. 584, the court said: “We 
have held that this section, appearing as a section on the 
law of evidence, should be construed in subordination to 
Cc. S., 1795, [§ 8-51] under the principle announced in Cecil 
v. High Point, 165 N. C. 431, 81 S. E. 616.” See also, Nall 
v. Kelly, 169 N. C. 717, % S. E. 627. 


Prima Facie Case.—In an action to recover for goods 
sold and delivered, where a verified statement of the ac- 
count shows that it is for goods sold by the plaintiff to 
the defendant and sets out the number and kind of arti- 
cles, the catalogue numbers, price per dozen and discounts 
allowed, and there are trade terms and abbreviations well 
understood in the trade, which show more fully the kind 
of articles, it is properly itemized to make out a prima 
facie case under this section. Claus v. Lee, 140 N. C. 
552, 53 S. E. 433; Lipinsky v. Revell, 167 N. C. 508, 83 S. 
E. 820. 

Same—Nonsuit.—Where a _ verified account or affidavit 
to a statement for goods sold and delivered is insufficient 
to establish a prima facie case, under the provision of 
this section, and this is the only evidence offered, a judg- 
ment of nonsuit upon the evidence is properly allowed. 
Nall v. Kelly, 169 N. C. 717, 86 S. E. 627. 

Same—Burden of Proof.—Where a prima facie case has 
been made out by the plaintiff, in his action to recover 
the purchase price of goods sold and delivered to the de- 
fendant, and the latter contends that he, as the agent 
for the former, was to sell upon commission, and that he 
had accounted for such sales, except a small balance which 
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he tendered, or offered to submit to judgment for that 
amount, the burden is upon the defendant to show the 
fact of agency, and of accounting thereon, which is for 
the determination of the jury upon the question of in- 
pope Carr v. Alexander, 169 N. C. 665, 86 S. E. 


Account of Mercantile Corporation—This section appli d 
in Wright Co. v. Green, 196 N. C. Me EGY MSR ADS ee - 
Husband as Agent of Wife.—Evidence held insufficient. 
Pitt v. Speight, 222 N. C, 585, 24 S, (2d) 350. 


Art. 5. Life Tables. 


§ 8-46. Mortuary tables as evidence.—When- 
ever it is necessary to establish the expectancy 
of continued life of any person from any period 
of such person’s life, whether he be living at the 
time or not, the table hereto apperded shall be 
received in all courts and by all persons having 
power to determine litigation, as evidence, with 
other evidence as to the health, constitution and 
habits of such person, of such expectancy repre- 
sented by the figures in the columns headed by 


the words “completed age” and “expectation” 

respectively: 

Completed Age Expectation 
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i am boger Sashons: sasiaueytis susiercieuenetece star cucrtaste ema La 

: LG eaterore ore eertre a stat a ccetiettts tien meet LO 
CUP Sqr ote CHOC DS Ge ubchens LORD 
UA le Pleo oa adoring Hic Sh eae CALE 
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A Mievenreleleis in eletersiereie se loverei siete et OL 
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Completed Age Expectation 
at aaa eae eRe x x vicin, Siukcre he ie 16.7 
ay pa a ee 16.1 
ee Se ee ene rer ae 15.4 
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CD pram hrs Bees Ne MSs Grea o atae es 3.7 
ergy ghana arer ee ew hie sce eee 13.4 
ot ae et PR Ae ots Ty: 3.1 
SS bret s6 eas Sarde oe COSTE ON nes 
RG ee ey ated, Bere ee OO 2.5 
Lye ee RRP thoes. ho catia 2.2 
EEO ER PN EEE Se pee las 1.9 
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SO AO he Ol A ee, 1.4 
(ep t Ae ele Ae yah 24, 12 
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QE We S06 hn Ls Se es 8 
SA ees etic aah, 6 
Le Re A BO Coy Name 5 

(Rev., s. 1626; Code, s. 1352; 1883, c. 225; C. S. 

1790.) 


Need Not Be Put in Evidence.—This section being a 
public act, the tables herein contained are competent as 
evidence without being specially put in evidence. Coley 
v. Statesville, 121 N. C. 301, 317, 28 S. E. 482. 

Tables Not Conclusive.—In an action to recover dam- 
ages for a personal injury, the expectation of life tables 
contained in this section are not conclusive but merely evi- 
dential on the issue as to damages. Odom v. Canfield 
Lumber Co., 173 N. C. 134, 91 S. E. 716; Sledge v. Lum- 
ber Co., 140 N. C. 459, 461, 53 S. E. 295; Young v. Wood, 
196 N. C. 435, 146 S. E. 70. The tables must be considered 
in connection with the “other evidence as to the health, 
constitution and habits’? of the deceased. Russell v. Wind- 
sor Steamboat Co., 126 N. C. 961, 967, 36 S. EK. 191. See 
Wachovia Bank, etc., Co. v. Atlantic Greyhound Lines, 210 
N. C. 293, 186 S. E. 320; Hancock v. Wilson, 211 N. C. 129, 
TRIS? OE. 16310 

Value of Life Tenancy.—When a life tenant and the re- 
mainderman sell the lands, the life tenant is entitled to the 
present cash value of her life estate in the purchase’ price, 
computed according to her life expectancy at the date of 
the execution of the deed, and the remainderman is entitled 
to the balance of the purchase price. Thompson v. Avery 
County, 216 N. C. 405, 5 S. E. (2d) 146. 

Cited in Farris v. Hendricks, 196 N. C. 439, 442, 146 S. 
E. 77; Waddell v. United Cigar Stores, 195 N. C. 434, 437, 
142 S. E. 585; Queen City Coach Co. v. Lee, 218 N. C. 320, 
11 S. E. (2d) 341; McClamrock v. Colonial Ice Co., 217 N. 
C. 106, 6 S. E. (2d) 850; White v. North Carolina R. Co., 
ZI6 ON, iG. son a oe LE (ica) O10, 


§ 8-47. Present worth of annuities—When- 
ever it is necessary to establish the present 
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worth or cash value of an annuity to a person, 
payable annually during his life, such present 
worth or cash value may be ascertained by the use 
of the following table in connection with the mor- 
tuary tables established by law, the first column 
representing the number of years the annuity is to 
run and the second column representing the 
present cash value of an annuity of one dollar 
for such number of years, respectively: 


No. of Years Cash Value 

Annuity is of the An- 

to Run nuity of $1 
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The present cash value of the annuity for a 
fraction of a year may be ascertained as follows: 
multiply the difference between the cash value 
of the annuities for the preceding and succeed- 
ing full years by the fraction of the year in 
decimals and add the sum to the present cash 
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value for the preceding full year. When a per- 
son is entitled to the use of a sum of money for 
life, or for a given time, the interest thereon for 
one year, computed at four and one-half per cent, 
may be considered as an annuity and the present 
cash value be ascertained as herein provided: 
Provided, the interest rate in computing the pres- 
ent cash value of dower shall be six per cent. 
(Rev., s. 1627; 1905, c. 347; 1927, c. 215; C. S. 1791; 
1943, c. 543.) 

Editor’s Note.—The words “‘computed at four and one- 
half per cant.” after the word “year’’ and before the word 
“may” near the end of the section were placed herein by 
the Act of 1927, which provided that it “‘shall apply only to 
estates hereafter created.” This act became effective March 
9, 1927. 

"The 1943 amendment added the proviso at the end of the 
section. : 2 ho 

Applicable Only to Annuities.—This section is intended 
to apply strictly to annuities, and therefore, in an action 
to recover damages for injuries causing death, it is error 
to permit the jury to consider the provisions thereof for 
the purpose of ascertaining the present value of the in- 
testate’s life. Poe v. Railroad, 141 N. C. 525, 526, 54 S. 
FE. 406. See Brown v. Lipe, 210 N. C. 199, 185 S. E. 681. 


Cited in American Blower Co. v. Mackenzie, 197 N. C. 
152,154, 147 S. 3.829. 


Art. 6. Calendars. 


§ 8-48. Clark’s calendar; proof of dates.—In any 
controversy or inquiry in any court or before any 
fact finding board, commission, administrative 
agency or other body, where it becomes necessary 
or pertinent to determine any information which 
may be established by reference to a calendar for 
any year between the years one thousand seven 
hundred and fifty-three and two thousand and two, 
Anno Domini, inclusive, it is permissible to intro- 
duce in evidence “Clark’s Calendar, A Calendar 
Covering 250 Years, 1753 A. D. to 2002 A. D.”’, as 
supplemented, copyrighted, 1940, by E. D. Clark, 
Entry: Class AA, Number three hundred and 
twenty-eight thousand five hundred and seventy- 
three, Copyright Office of the United States of 
America, Washington, or any reprint of said one 
thousand nine hundred and forty edition certified 
by the secretary of state to be an accurate copy 
thereof; and such calendar or reprint, when so in- 
troduced, shall be prima facie evidence that the 
information disclosed by said calendar or reprint 
thereof is true and correct. (1941, c. 312.) 


Art. 7. Competency of Witnesses. 


§ 8-49. Witness not excluded by interest or 
crime.—No person offered as a witness shall be 
excluded, by reason of incapacity from interest 
or crime, from giving evidence either in person 
or by deposition, according to the practice of the 
court, on the trial of any issue joined, or of any 
matter or question, or on any inquiry arising in 
any suit or proceeding, civil or criminal, in any 
court, or before any judge, justice, jury or other 
person having, by law, authority to hear, re- 
ceive and examine evidence; and every person 
so offered shall be admitted to give evidence, 
notwithstanding such person may or shall have 
an interest in the matter in question, or in the 
event of the trial of the issue, or of the suit or other 
proceeding in which he is offered as a witness. 
This section shall not be construed to apply to 
attesting witnesses to wills. (Rev., ss. 1628, 1629; 
Code; ss.0.5897)13508 ¢CeC; ePrice 342301866). 'c.43, 
ss. 1, 4; 1869-70, c. 177; 1871-2, c. 4; C. S. 1792.) 
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Cross References.—See also, §§ 8-50, 8-51, 8-54, 8-56, and 
notes thereto. As to general treatment of application of 
the rule herein contained, see § 8-51 and notes thereto. 

Editor’s Note.—This section abolishes the common law 
rule which prevented a party who was interested in the 
result of the verdict and judgment from appearing as a 
witness. A similar enactment will be found in the codes 
of practically all the states. 

A great number of varying constructions have been given 
to this section, and the decisions of the cases falling here- 
under are not altogether harmonious. However, it seems 
settled that its provisions must be considered in the light 
of those contained in sec. 8-51 which place certain restric- 
tions on the general rule embodied in this section. In other 
words, the provisions of sec. 8-51 form exceptions to this 
section, and take them from the operation of its principle, 
leaving the parties falling within these exceptions to stand 
upon the same footing as they did prior to the enactment 
of this section. See Charlotte Oil, etc., Co. v. Rippy, 124 
IN. Co 643, 645, 32.5.) He 980: 

The construction of this section should also be in connec- 
tion with the provisions of secs. 8-50 and 8-56, since they all 
relate to the same subject—the competency of the witnesses. 
Powell v. Strickland, 163 N. C. 393, 397, 79 S. E. 872. ‘This 
being true, a portion of the notes found under each section 
will necessarily have some bearing on and may prove help- 
ful to the practitioner in construing one or more of the 
other sections. A few of the decided cases are placed under 
this section simply to show that the general rule contained 
in its provisions constitutes the foundation for the deci- 
sions under the following sections. 

Legatee under Will as Witness.—Under this section re- 
moving the disqualification on account of interest, the 
widow of the testator, who was named as a legatee and 
devisee in a will, is a competent witness to prove the fact 
that the script propounded was found among the papers of 
the deceased. Cornelius v. Brawley, 109 N. C. 542, 548, 14 
S. E. 78. Nor would the last provision of the section pre- 
vent the widow in this case from testifying, since this pro- 
vision applies only to attesting witnesses to the execution 
of a will. Id. 

Beneficiary under Holograph Will—Under this and the 
following section, one who is a beneficiary under a _ holo- 
graph will may testify to such competent relevant and ma- 
terial facts as tend to establish it as a valid will without 
rendering void the benefits he is to receive thereunder. 
It is otherwise as to an attesting witness of a will that the 
statute requires to be attested by witness thereto. In re 
Will of Westfeldt, 188 N. C. 702, 125 S. E. 531. 

Executor as Witness.—An executor, named in a will, is 
a competent witness to testify as to the existence, probate 
and registration of a will, he being rendered competent by 
this section, and he is not disqualified by sec. 8-51, as to 
transactions occurring after the death of the testator, as 
they can in no sense be considered as transactions between 
the witness and the testator. Cox v. Beaufort County 
Lumber Co., 124 N. C. 78, 32 S. E. 381. 

The widow of a deceased vendor, who was present at the 
sale of a mule by her husband to the plaintiff, is a com- 
petent witness under this section, and was not excluded under 
sec. 8-51, as she was not a party to the action and had no 
interest in the same. Little v. Ratliff, 126 N. C. 262, 35 
Seog: 

Mortgagee.—Where he is not excluded under the provi- 
sions of sec. 8-51, the mortgagee in a chattel mortgage is 
competent, as a subscribing witness thereto, to prove its 
execution for admission to probate, inasmuch as this sec- 
tion removes the disqualification formerly attaching to wit- 
nesses having an interest. Clark v. Hodge, 116 N. C. 761, 
21: S. .. 562; 

Fornication and Adultery.—In a trial for fornication and 
adultery a former defendant as to whom a nolle prosequi 
has been entered is a competent witness against the other 
defendant. State v. Phipps, 76 N. C. 203. 

Party Testifying in Own Behalf.—The provisions of this 
section make it permissible for a party to testify in his own 
behalf. Autry v. Floyd, 127 N. C. 186, 37 S. E. 208; State 
v. McIntosh, 64 N. C. 607. 

Applied in State v. Perry, 210 N. C. 796, 188 S. E. 639, 
dissenting opinion. 


§ 8-50. Parties competent as witnesses.—On 
the trial of any issue, or of any matter or 
question, or on any inquiry arising in any action, 
suit or other proceeding in court, or before anv 
judge, justice, jury or other person having, by 
law, authority to hear and examine evidence, the 
parties themselves and the person in whose be- 
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half any suit or other proceeding may be brought 
or defended, shall, except as otherwise provided, 
be competent and compellable to give evidence, 
either viva voce or by deposition, according to 
the practice of the court, in behalf of either or 
any of the parties to said action, suit or other 
proceeding. Nothing in this section shall be con- 
strued to apply to any action or other proceeding 
in any court instituted in consequence of adultery, 
or to any action for criminal conversation. (Rev., 
$°1680;: Code, s. 1351; 1866;,°C"43; ss) 9° 8. C. S. 
1793.) 


Cross Reference.—See also, §§ 8-49, 8-51, 8-54, 8-56 and 
notes thereto. 

In General.—This, and secs. 8-49 and 8-51 should be con- 
strued together, and thus construed, they do not prohibit 
the evidence of the husband as to the conduct of his wife, 
where she is not a party, in his action against another for 
damages for criminal conversation with his wife and the 
alienation of her affections. Powell v. Strickland, 163 N. 
Cy 903, 79S oe ie 

At common law, neither the husband nor the wife is al- 
lowed to prove the fact of access or non-access; and as such 
rule is founded “upon decency, morality and public policy,” 
it is not changed by this section, allowing parties to testify 
in their own behalf. Boykin v. Boykin, 70 N. C. 262; King 
ViEDOUuLton ol Eno, (C, 1.312! 

Testimony of an Accomplice-—An accomplice may not 
testify on direct examination to facts tending to incrimi- 
nate defendant and at the same time refuse to answer ques- 
tions on cross-examination relating to matters embraced in 
his examination-in-chief, and where he refuses to answer 
relevant questions on cross-examination on the ground that 
his answers might tend to incriminate him, it is error for 
the court to refuse defendant’s motion that his testimony- 
in-chief be stricken from the record, the refusal to answer 
the questions on cross-examination rendering the testimony- 
in-chief incompetent. State v. Perry, 210 N. C 796, 188 
S. E. 639. See Const., Art. I, sec. 11. 


Testifying against Co-Defendant.—A defendant in a crim- 
inal case is, under this section, competent and compellable 
to testify for or against a co-defendant, provided his testi- 
mony does not criminate himself. State v. Medley, 178 
N. C. 710, 100 S. E. 591; State v. Smith, 86 N. C. 705. See 
State ‘v. Perry, 210 N. C. 796, 188 S. E. 639, dissenting opin- 
ion. 

Same—Practice Not Commendable.—The practice of send- 
ing co-defendants to the grand jury to testify against each 
other, while allowable, is not commended. State v. Frizell, 
MENG eC 722, 16.55. +B. 409: 


Instructions Not to Incriminate Himself.—In an indictment 
for an affray, it is not error for the presiding judge to cau- 
tion the witness (a defendant) before the counsel for the 
other defendant cross-examines him, that he need not tell 
anything to incriminate himself. State v. Weaver, 93 N. C. 
595, 600. See State v. Perry, 210 N. C, 796, 188 S. E. 639, 
dissenting opinion. 


§ 8-51. A party to a transaction excluded, 
when the other party is dead.—Upon the trial of 
an action, or the hearing upon the merits of a 
special proceeding, a party or a person interested 
in the event, or a person from, through or under 
whom such a party or interested person derives 
his interest or title by assignment or otherwise, 
shall not be examined as a witness in his own be- 
half or interest, or in behalf of the party succeeding 
to his title or interest, against the executor, admin- 
istrator or survivor of a deceased person, or the 
committee of a lunatic, or a person deriving his 
title or interest from, through or under a deceased 
person or lunatic, by assignment or otherwise, 
concerning a personal transaction or communi- 
cation between the witness and the deceased 
person or lunatic; except where the executor, ad- 
ministrator, survivor, committee or person so de- 
riving title or interest is examined in his own behalf, 
or the testimony of the lunatic or deceased person 
is given in evidence concerning the same trans- 
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action or communication. (Rev., s. 
Scovewmenac., Ps, 349; C..S.. 1798.) 


I. General Consideration. 
II. The Section Disqualifies Whom. 
A. Parties to the Action. 
B. Persons Interested in the Event of the Action. 
1. General Consideration. 
2. Applications. 
C. Persons Deriving Title or Interest Through Two 
Preceding Classes. 
III. When the Disqualification Exists. 
IV. Subject Matter of the Transaction. 
V. Exceptions. 
VI. Pleading and Practice. 


Cross Reference. 
See also, §§ 8-49, 8-50, 8-54, 8-56 and notes thereto, 


I. GENERAL CONSIDERATION. 


Editor’s Note.—Mr. Justice Clark in Bunn v. Todd, 107 
N. C. 266, 11 S. E. 1043, gives the following analytical treat- 
ment to this section, which has been cited and approved in 
many of the cases coming within the principles of this sec- 
tion, and has proved to be a helpful guide-post for the 
courts in deciding as to the admissibility of the particular 
evidence involved in the case. It is submitted that if the 
practitioner, in passing upon the exclusion or non-exclusion 
of the evidence in the cases bearing upon this section, will 
carefully compare the point at issue with the clauses of 
the following out-line, then much time will have been saved, 
in addition to having the assurance that he more than 
likely will be correct in his conclusion since, as has been 
said, the substantive part of this resume has been accepted 
by the great majority (if not all) of the courts. See Fi- 
delity Bank vy. Wysong, etc., Co., 177 N. C. 284, 98 S, E. 
769; Seals v. Seals, 165 N. C. 409, 81 S. E. 613. 

It disqualifies— 


WHOM-—1. Parties to the action. 

2. Persons interested in the event of the action. 
3. Persons through or under whom the persons 
in the first two classes derive their title or interest. 

A witness, although belonging to one of these three 
classes, is incompetent only in the following cases: 

WHEN —To testify in behalf of himself, or the person 
succeeding to his title or interest, against the representa- 
tive or a deceased person, or committee of a lunatic, or 
any one deriving his title or interest through them. 

And the disqualification of such person, and in even such 
cases, is restricted to the following: 

SUBJECT-MATTER.—As to a personal transaction or 
communication between the witness and the person since 
deceased or a lunatic. 

And even as to those persons and in those cases there 
are the following: : 

EXCEPTIONS.—When the representative of, or person 
claiming through or under, the deceased person or lunatic 
is examined in his own behalf, or the testimony of the 
deceased person or lunatic is given in evidence concerning 
the same transaction. Burnett v. Savage, 92 N. C. 10; 
Sumner vy. Candler, 92 N. C. 634. 

The editor has deemed it expedient to use this excellent 
outline as the basis of his analysis of the section, and, 
wherever possible, has adhered to the same, making no 
departures but only continuing the treatment by breaking 
the lines into further ramifications of the same subjects in 
order to show the component parts thereof, 

Purpose of Section.—The mischief the statute was passed 
to prevent was the giving of testimony by a witness in- 
terested in the event, as to a personal transaction or com- 
munication between the witness and the deceased person 
whose lips are sealed in death. Abernathy v. Skidmore, 
190 N. C. 66, 128 S. E. 475, 476. 

The purpose of this section is to exclude evidence of a 
personal transaction or communication between the witness 
and a person who by reason of death or lunacy cannot be 
heard. White vy. Mitchell, 196 N. C. 89, 92, 144 S. EB. 526. 

This section applies to actions in tort as well as actions 
on contract. Boyd vy. Williams, 207 N. C. 30, 175 S. E. 832. 


Reasons for Exclusion.—The exclusion of such testimony 
rests not merely upon the grotind that the dead man can 
not have a fair showing, but upon the broader and more 
practical ground that the other party to the action has no 
chance by the oath of the relevant witness to reply to the 
oath of the party to the action. In re Will of Mann, 192 
N. C. 248, 134 S. E. 649. 

Province of Court to Decide What Testimony May “Come 
In.”—When a personal representative ‘opens the door” by 
testifying to a transaction, it is not in his province, but 
that of the court, to decide what testimony favorable to 
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the adverse party may ‘“‘come in.” Mansfield v. Wade, 208 
N. C. 790, 796, 182 S. E. 475, citing Herring v. Ipock, 187 
Ni CaSO Ie Sea 756 ; 
Instruction as to Use of Section Cannot Be Obtained by 
Declaratory Judgment.—In an action instituted under the 
Declaratory Judgment Act the court has no authority to in- 
struct a litigant whether to take advantage of the provision 
of this section, upon the hearing of the cause upon its mer- 
its, since such instructions upon a question of procedure do 
not fall within the purview of the act. Redmond v. Farth- 
ing, 217 N. C. 678, 9 S. EB. (2d) 405. : ; 
Testimony Not Within Section—Where a widow is en- 
titled during her widowhood to the profits on the land 
devised by her deceased husband, but not to his moneys 
commingled therewith in a deposit in a bank, and has died 
devising the total amount of the deposit: Held, testimony 
as to her receipt of the money from the crops 1s competent, 
not falling within the provisions of this section, and does 
not affect the title to other money owned by her, husband 


at his death and given to her for life by his will. White 
v. Mitchell, 196 N. C. 89, 144 SoBe 526. 
Same—Conversations with Living Persons. — Where the 


widow under the terms of the will of her husband may only 
dispose of the moneys in the bank to her credit, and 
not such as may at her death have passed to _ the 
remainderman under his will, it may be shown by disin- 
terested witnesses as to what part passed under the wid- 
ow’s will, as not objectionable evidence under this section 
based upon conversations with other living parties inter- 
ested under the husband’s will. White v. Mitchell, 196 
N. C. 89, 144 S. EB. 526. 

Record Evidence.—While testimony as to personal trans- 
actions with the deceased payee of a note would be incom- 
petent to establish defenses to the note over the objection 
of the personal representative of the payee, record evidence 
tending to establish such defenses is not precluded by this 
section. Flippin v. Lindsey, 221 N. C. 30, 18 Sass (2d) 824. 

General Rule Applicable in Other States.—The decisions 
in other jurisdictions are equally emphatic in the rejection 
of such evidence, the statutes being the same as this one, 
relating to personal transactions or communications. See 
Comstock v. Comstock, 76 Minn. 396, where it is Said < 
party to an action, or interested in the result thereof, can 
not give evidence as to conversations with a deceased per- 
son, even though the witness took no part in the conver- 
sation.” See also, Holland v. Holland, 98 Appellate Div. 
(N. Y.) 366; Matthews v. Hoagland, 48 N. J. Eq. 455.—Ed. 
Note. : } 

Rehearsal of Conversation Admissible.—Direct evidence 
of a conversation and understanding with the plaintiff’s 
testator is, under this section, incompetent, but a rehearsal 
of that conversation is a part of the res gestae, and ad- 
missible. Gilmer v. McNairy, 69 N. C. 335. ; 

Testimony of conversations with party to action wherein 
witness related statements of decedent is not in contraven- 
tion of this section. Allen v. Allen, 213 N. C. 264, 195 S. 
E. 801. ‘ 

Itemized and Verified Accounts.—Section 8-45 relating to 
itemized and verified accounts is subordinate to this section. 
See note of Lloyd & Co. v. Poythress, 185 N. C. 180, 184, 
116 S. E. 584, placed under sec. 8-45. 

The provisions of this section may be waived by the ad- 
verse party. Andrews v. Smith, 198 N. Cy 34; 150)S: Hy.) 670: 

Where an administrator brings proceedings under the 
provisions of §§ 1-569 et seq., to examine a defendant to dis- 
cover assets of the estate of the deceased, the administra- 
tor waives the provisions of this section and the testimony 
thus taken may be introduced by the defendant in his own 
behalf. Andrews v. Smith, 198 N. C. 34, 150 S. E. 670. 

Applied in State v. Perry, 210 N. C. 796, 188 S. E. 639, 

issenting opinion. 

a = Bynum v. Fidelity Bank, 219 N. C. 109, 12 Soe. 

(2d) 898 (dissenting opinion). 


ll. THE SECTION DISQUALIFIES WHOM. 


A. Parties to the Action. 


Editor’s Note.—The general rule is that a party is not com- 
petent to testify as to a transaction with persons since 
deceased; e€ converso, a person not a party nor interested 
in the event of the suit may testify as to such transac- 
tion or communication. 

It will be noticed that this section excludes the testi- 
mony of ‘fa party or person interested;” in regard to par- 
ties, however, interest is not a necessary prerequisite to 
the exclusion of the evidence and it was not the legislative 
purpose so to make it. It is immaterial whether a “‘party’’ 
is interested or not but a “person,” of course because of 
the context of the section, must be interested. See Cart- 
wright v. Coppersmith, 222 N. C. 573, 24 S. E. (2d) 246. 
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The following cases under this analysis line will dem- 
onstrate when persons are considered or are not consid- 
ered parties within the meaning of this section. 

A “next friend’ is not a party to the suit. Mason v. 
McCormick, 75 N. C. 263. But his liability for costs ren- 
ders him incompetent to testify to the transactions or con- 
versations here under consideration. Id. See also Mc- 
Leary v. Norment, 84 N. C. 235. 

Testimony of Guardian.—Testimony of a guardian, su- 
ing an executor to establish a gift made by a testatrix to 
the guardian’s ward, as to what occurred between the tes- 
tatrix and executor, was admissible as against the objec- 
tion that the guardian could not testify as to any com- 
munication or transaction between himself and _testatrix. 
Zollicoffer v. Zollicoffer, 168 N. C. 326, 84 S. E. 349. 

Testimony of Tenant.—In an action for goods sold and 
delivered to the intestate, a tenant of the intestate who 
was furnished with goods from the plaintiff’s store, and 
who settled with the intestate, is competent to testify in 
the plaintiff’s behalf as to the intestate’s delivery to him 
of the merchandise because the witness is not a party to 
the action. Sorrell v. McGhee, 178 N. C. 279, 100 S. E. 
434, 

Probate of Will.—In a proceeding for the probate of a 
will, both propounders and caveators are parties within 
the meaning and spirit of this section. In re Will of 
Brown, 194 N. C. 583, 595, 140 S. E. 192. 

Under this section the beneficiary under a will may not 
testify to transactions and communications with the de- 
ceased, but he may in proceedings of devisavit vel non 
give his opinion, based on his own observations, as toa 
the mental incapacity of the deceased at the time of the 
execution of the writing propounded, and then testify to 
personal transactions he has had with him as being a 
part of the basis of his opinion, when evidence of this 
character is properly so confined upon the trial by instruc- 
tions or otherwise, the weight and credibility being for the 
jury to determine. In re Will of Brown, 194 N. C. 583, 
140 S. E. 192. 

A defendant executor can not testify concerning a land 
transaction between himself and the intestate, in a _ suit 
brought by creditors of the estate to subject the land al- 
leged to have been fraudulently conveyed to the defend- 
ant by the intestate. Grier v. Cagle, 87 N. C. 377; State 
v. Morris, 69 N. C. 444. 

A member of the board of county commissioners is not 
a competent witness as to transactions with the defend- 
ant’s intestate in a suit by the board. Commissioners v. 
Dash, 89 Ne Coy 159. 

A principal debtor, who was a party to an action to 
foreclose a mortgage given by his sureties as security for 
the loan, was an incompetent witness to a contract with 
the deceased creditor. Benedict vy. Jones, 129 N. C. 475, 40 
Se 104 PRE 

Party Acting in Corporate Capacity.—One who is a party 
to a suit, though in his corporate capacity, is not compe- 
tent to testify as to a transaction with a person deceased. 
Commissioners v. Lash, 89 N. C. 159, 164. 

In an action to recover for services rendered deceased, 
testimony by the plaintiff that plaintiff boarded deceased 
is incompetent under the provisions of this section. Price 
View yatts 20g Nam ks, 29m Gin Seay Oo: 

Time and Place of Signing Receipt.—The defendant in an 
action for money demanded is disqualified by this section, to 
testify as to the time and place of signing a receipt by the 
plaintiff’s intestate, in support of his plea of satisfaction. 
Sumner v. Candler, 86 N. C. 71. 


B. Persons Interested in the Event of the Action. 


1. General Consideration. 


The Rule Stated.—To be incompetent under this sec- 
tion a witness must be either a party to the action or in- 
terested in the event thereof. Having discussed the ques- 
tion of ‘“‘parties’ under the preceding analysis line, it 
next becomes pertinent to examine the subject of “inter- 
est”? of witnesses and other persons not parties. 

To determine when such interest exists so as to render 
the person incompetent, the following rule should be ap- 
plied: The true test of the competency of a witness is 
whether he bears such a relation to the controversy that 
the verdict and judgment in the case may be used against 
him as a party in another action if not he is not disqual- 
ified. Jones v. Emory, 115 N. C. 158, 20 S. E. 206; Hen- 
derson v. McLain, 146'N. C. 329, 59 S. EB. 873. 

Nature of Interest Involved.—This section does not dis- 
qualify every witness who, in the broadest sense of the 
term, is interested in the event of the action, but only 
such as have a direct and substantial or a direct legal or 
pecuniary interest in the result. Jones v. Emory, 115 N, 
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C. 158, 163, 20 S. E. 206; Helsabeck v. Doub, 167 N. C. 
205, 83 S. E. 241; In re Gorham, 177 N. C. 271, 98 S. E. 
717; Allen vy. Allen, 213 N. C. 264, 195 S. FE. 801. 

It follows that a mere sentimental interest will not suf- 
fice. Sutton v. Walters, 118 N. C. 496, 24 S. E. 357. And 
it has been held that relationship of the parties alone does 
not constitute the direct, legal, pecuniary interest re- 
quired. See Bennett v. Best, 142 N. C. 168, 55 S. E. 84; 
Sutton v. Walters, 118 N. C. 495, 24 S. E. 357; Porter v. 
White, 128 N. C. 42, 38 S. E. 24; Walston v. Lowry, 212 
Nawioen ct 192 Sy, Is. (877. 

Present Interest——In Isler v. Dewey, 67 N. C. 93, 96, 
the court intimates that the interest necessary to dis- 
qualify is a present interest; that is, one retained by the 
party at the time of examination. In reaching this con- 
clusion it was said: “Any other construction would 
make a statute, professedly for the removal of the incom- 
petency of witnesses, the means of introducing new in- 
competencies unknown to the common law and _ opposed 
to its principles.” : 

In Bunn v. Todd, 107 N. C. 266, 268, 11 S. E. 1043, it is 
said: “Originally this section disqualified a fourth class 
of persons, i. e. those who have had an interest in the 
subject matter of the suit, but whose interest has since 
ceased. This disqualification did not exist at common 
law, and was struck out of this section of the Code of 
1883, except in the cases in which such persons still came 
under the third class of disqualified persons above [see 
the Editor’s Note and analysis line I of this note] stated. 

Witness Must Be Party in Interest——The testimony of a 
witness, in an action against the administrator of his de- 
ceased brother-in-law to recover certain sums obtained by 
the deceased on two vouchers made to a fictitious firm and 
embezzled by him, that he collected the vouchers for the 
deceased through his bank and sent the proceeds to the de- 
ceased, is not incompetent as falling within the provisions 
of this section, the witness not being a party in interest 
and having no direct, legal or pecuniary interest in the 
event of the action. Ft. Worth, etc., R. Co. v. Hegwood, 
1S Nac. oOo, 151 S> B64. 

In an action against the administrator of a deceased per- 
son to recover for breach of the deceased’s contract to de- 
vise, testimony of witnesses not interested in the event as 
to declarations made by the deceased against his interest 
was properly admitted. Hager v. Whitener, 204 N. C. 747, 
169 S. E. 645. 

Not Confined to Parties to Action—The provisions of 
this section are not confined to the parties to the action, 
but extend to testimony of a witness interested in the re- 
sult of the action. Honeycutt v. Burleson, 198 N. C. 37, 
150 S. E. 634. 

2. Applications. 

No Interest in Recovery—Interest in Subject Matter.— 
In an action against an insane person for damages for 
breach of warranty in a deed, a witness who is not in- 
terested in the recovery is not disqualified by this sec- 
tion, though he may have an interest in the land. Lemly 
Wee DSs 0143) Woy Coe 200,755 Sack. 6029s 

Where some of the witnesses in an action in ejectment 
are not interested in the event, their testimony does not 
fall within the intent and meaning of this section and the 
exclusion of their testimony tending to show the tenancy 
of a decedent under whom one defendant claims as adverse 
possessor, is reversible error entitling the plaintiff to a new 
tral Pitman vi. tunts 197. N. 'C..°574, 150 shen is: 

Neither Husband nor Wife Is an Interested Party.— 
Where husband and wife instituted separate suits to recover, 
each respectively, for personal services rendered by them to 
defendant’s testate, it was held that each was competent 
to testify for the other, since neither had a direct pecun- 
iary interest in the action of the other, and was not there- 
fore an interested party in the other’s action within the 
meaning of this section, the testimony not being as to a 
transaction between the witness and the deceased, but be- 
tween a third party and deceased. Burton vy. Styers, 210 
IN; GC: 230,186 S. EB. 248: 

It has been consistently held by this court that the pro- 
hibition against the testimony of a “person interested in 
the event” extends only to those having a “direct legal 
or pecuniary interest,’ and not to the sentimental inter- 
est the husband or wife would naturally have in the law- 
suit of the other. Burton v. Styers, 210 N. C. 230, 231, 
186 S. E. 248, citing Hall v. Holloman, 136 N. C. 34, 48 S. 
EB. 515; Helsabécies-y. “Doub; 167 N. C. 205, 83 Sy By 241.o9r. 
R. A. 1917A, 1; Vannoy v. Stafford, 209 N. C. 748, 184 S. 
&. 482. See § 8-56 and note. . 

Where the blind husband of a grantee, in a deed reserv- 
mg a life estate in the grantor, was present and heard the 
grantor acknowledge its execution and delivery, he was a 
competent witness to prove such execution and delivery, his 
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wife having died prior to the grantor and the title there- 
fore being vested in her son, in that his evidence disclosed 
no personal transaction or communication and he was not 
a party in interest within this section. Turlington v. 
Neighbors, 222 N. C. 694, 24 S. E. (2d) 648. 

The Same Being True of Attorney Formerly Holding Note 
for Collection.—An attorney formerly holding a note for 
collection is not an interested party in an action on the 
note within the meaning of this section, prohibiting testi- 
mony by interested parties as to transactions with or dec-~ 
larations of a decedent. Vannoy vy. Stafford, 209 N. C. 748, 
184 S. E. 482. 

And of Draftsman Who Failed to Insert Reversionary 
Clause in Deed.—In an action for reformation of a deed ta 
a county board of education for mistake of the draftsman 
in failing to insert a reversionary clause therein in accord- 
ance with the agreement between the grantors and grantee, 
testimony of the draftsman relating to declarations of a 
deceased member of the board and of the superintendent of 
schools, tending to show that it was agreed that the re- 
versionary clause should be inserted, was held not pre- 
cluded by this section, the draftsman not being a party in- 
terested in the event as contemplated by the statute: Ollis 
v. Board of Education, 210 N. C. 489, 187 S. E. 772: 

Interest of Wife in Compensation Due Husband.—In an 
action against an administrator to recover the value of 
services the plaintiff alleges he has rendered the deceased, 
the wife of the plaintiff has no interest in the event which 
would bar her testimony as to a transaction with. the de- 
ceased, and it is competent for her to testify to. the con- 
tract relied upon by her husband the plaintiff. Helsabeck 
ws Doub,167, N.C. 205;°83 S. B.)2419 Gee Price v. Askins, 
212 N. C. 583, 194 S. E. 284. 

In Linebarger vy. Linebarger, 143 N. C. 2295, 59) On iy. 7008 
the court had held that on an issue of devisavit vel non it 
was not competent to prove by a witness whose husband 
was one of the caveators and heirs at law of the testator, 
declarations of said testator offered for the purpose of show- 
ing undue influence, as such witness had an interest in the 
real estate, dependent upon the result of the action. This 
and the foregoing case are distinguishable, however, upon 
the ground that in the Linebarger case the property in 
controversy was land, and the wife’s inchoate dower at- 
tached immediately upon the recovery by her husband.— 
Ed. Note. 

The interest which a married woman has in the real prop- 
erty of her husband before and during coverture comes 
within the intent and meaning of this section, and will 
exclude t2stimony by her of a communication or transac- 
tion between her husband and a deceased person as to a 
contract made between them whereby a mortgage on the 
lands of her husband executed prior to his marriage was 
to be canceled by the deceased. Honeycutt yv. Burleson, 
1980 Ne; .COB3756150, SS! Fo 634; 

A husband has no vested interest in the real estate of his: 
wife, and it would seem that he is not a “person inter- 
ested in the event” within the contemplation of this section 
in an action involving his wife’s title to realty. Allen v. 
Allen, 213 N. C. 264, 195 S. E. 801. 

Widower Has No Interest in Division of Wife’s Lands 
among Children.—When a husband and wife, each owning 
certain lands, enter into an agreement to pool their lands 
for division among their children, and the wife dies intes- 
tate before her lands are deeded in accordance with the 
agreement the husband has a life estate in her lands as ten- 
ant by the curtesy regardless of the disposition of the lands 
among the children, and therefore has no direct pecuniary 
interest in an action by the children to whom deeds were not 
executed to declare the heirs of another child estopped to as- 
sert an interest in the lands of their mother,- and his testi- 
mony of the agreement with his wife is not precluded by this 
section. Coward v. Coward, 216 N. C. 506, 5 S. E. (2d) 537. 
The mother, in her illegitimate child’s action against the 
estate of the deceased father on a contract made by him 
for the child’s support, is not a party interested in the 
event of the action whose evidence on the trial is excluded 
under the provisions of this section. Conley v. Cabe, 198 
No, £298, 299, 1515'S. Bi 645: 

Husband as Interested Party in Deed Drawn by Wife.— 
The husband is an interested witness in the event of the 
action, though not a party, when a trust deed made by 
his deceased wife is being attacked for the want of his 
joining therein; and upon the question of abandonment, his 
evidence, to the effect that his wife said to him she would 
give him a horse if he would leave, was incompetent, 
Whitty v. Barham, 147 N. C. 479, 61 S. E. 372. The testi- 
mony of the daughter that she heard the conversation to 
that effect would be the “indirect testimony of an inter- 
ested witness a to a transaction or communication with 
deceased,’’ and also incompetent. Id. 
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Husband as Interested Party in Check Given Wife. — 
When a check made payable to one of the intestate’s 
daughters and signed by the intestate was introduced in 
evidence to show an advancement, the daughter’s husband 
was held competent under this section to testify over ob- 
jection that the check was given his wife as a wedding 
present, he having no jnterest in the event of the action. 
Likewise another daughter was permitted to testify for her 
sister, the transaction testified to not being between the 
witness and deceased, but between the witness’s sister and 
deceased father. Vannoy v. Green, 206 N. C. 80, 173 S. E. 
275. 

Interest of Depositor’s Son in Action to Recover Moneys 
Deposited—In an action by the administrator of a de- 
ceased person against a bank to recover moneys depos- 
ited by the intestate, resisted on the ground that the de- 
‘ceased had authorized the bank to pay the money upon 
his son’s checks, the latter being present at the time, the 
son was interested in the event since he would be liable 
to the plaintiff if he was not authorized to draw the 
checks and possibly to the defendant, and his testimony 
was incompetent under this section, and the fact that a 
third person was present at the time of the transaction 
and testified at the trial does not affect this result. Don- 


oho v. Wachovia Bank & Trust Co., 198 N. C. 765, 153 S. 


wee 451. 

Sheriff as Witness.—A deputy collected a sum of money 
on account of taxes and deposited the same with G. with 
instructions to pay it over to the sheriff, which was not 
done, and the deputy was afterwards required to pay the 
sheriff the sum so collected; it was held, in an action to 
recover the amount, brought by the deputy against the ad- 
ministrator of G., that the sheriff had no interest in the 
event of the action, and was a competent witness under this 
section. Allen v. Gilkey, 86 N. C. 65. 

A partner in intestate’s firm may not testify as to trans- 
actions or communications with intestate in an action by 
brokers against the estate on a claim for commissions and 


advancements. Fenner v. Tucker, 213 N. C. 419, 196 S. E. 
SOE : 

Testimony as to Partnership Transaction by Nonmember 
of Firm. — Where the defendant’s liability depends upoh 


whether he was a member of the defendant partnership at 
the time the firm contracted a debt, which is the subject 
of the action, with the plaintiff who has since died and 
whose administrator has been made a party to the action, a 
witness who was not a member of the firm is not such per- 
son interested in the result as would exclude his direct tes- 
timony, under the provisions of this section as to the pay- 
ment to his own knowledge by the deceased of the partner- 
ship debts. Herring v. Ipock, 187 N. C. 459, 121 S. E. 758. 

Stoekholder’s Interest in Recovery on Contract of Sale.— 
Where defendant’s intestate made two separate contracts 
with the holders of stock m a corporation to purchase their 
respective holdings, in an action by one of the _ stoclkhold- 
ers to recover on the contract of sale the other testified that 
he had no claim against the estate on his contract. It was 
held the witness was not interested in the event, and his 
testimony as to transaction between decedent and plaintiff 
as to the contract of sale of plaintiff’s stock was competent 
under this section. Winborne vy. McMahan, 206 N. C. 30, 
1, 173 to.5 4). 278; 


In caveat proceedings propounders and caveators are “par- 
ties interested in the event” within the meaning of this 
section. In re Brown, 203 N. C. 347, 166 S. E. 72. 

The interest of one who temporarily held the title to the 
lands in dispute prior to the defendant is a sufficient in- 
terest in the event to disqualify his testimony as to a con- 
versation or transaction with the plaintiff’s deceased prede- 
cessor in title. Dill-Cramer-Truitt Corp. v. Downs, 201 N. 
Cc. 478, 160 S. E. 492. 

In this case, testimony of an endorser of a note, as to con- 
versations with the payee’s agent, now dead, showing the 
consideration which induced the endorsement, is not ex- 
cluded under this section, the agent not being a party 
interested in the event within the meaning of the statute 
for, although the agent guaranteed all notes to the payee, 
if there was a failure of consideration the payee could hold 
neither of the guarantors and had the endorser been liable 
he could not have recovered from the agent. American 
Agr. Chemical Co. v. Griffin, 204 N. C. 559, 169 S.-E. 152, 


Effect of Insolvency of Deceased.—In an action involving 
the validity of a deed of trust, where the trustor is dead 
and his estate insolvent, the son of the trustor is a compe- 
tent witness as to his declarations concerning the trust; 
the disqualification of the son under this section is re- 
moved by the imsolvency of his father’s estate, for there is 
nothing for the children in any event of the action. Gidney 
w. Logan, 79 N. C. 214. 

Holder of Insurance Policy.—A policy holder in a mutual! 


CH. 8. EVIDENCE—WITNESSES 


§ 8-51 


life insurance company is not disqualified as “interested in 
the event of the action” to testify for the company suing 
to cancel another policy. Mutual Life Ins. Co. v. Leaks- 
ville Woolen Mills, 172 N. C. 534, 90 S. E. 574. See alsa 
Gwaltney v. Provident Sav. Life Assur. Soc., 132 N. C. 
925, 44 S. E. 659; Gwaltney v. Provident Sav. Life Assur. 
SoCs, 104 NewCempoenadi Sak ondags 

Agreement to Bequeath Property in Considerattion of 
Services.—Where the plaintiff, in her own right and as ad- 
ministratrix of her mother, seeks to recover upon an al- 
leged contract made by her mother and another person 
now deceased, under which her mother performed services 
to such other person under his agreement that he would 
devise and bequeath to her all of his property, it is in- 
competent for the plaintiff to testify to communications or 
transactions between her mother and such other person 
tending to establish her demand, for she is a party inter- 
ested, within the contemplation of the statute. Brown v. 
Adams, 174 N. C. 490, 93 S. KE. 989. 

Agreement as to Disputed Boundary.—Testimony of a 
party interested in the result of the action that the de- 
ceased predecessor of the common source of title of the par- 
ties had agreed as to the boundary of the lands in dispute 
preliminary to making the deeds, that the deceased had 
the lands surveyed and that the witness saw the deceased 
mark the boundary claimed by him as controlling the de- 
scription given in the deeds later made, is that of a trans- 
action or communication prohibited by this section. Poole 
v. Russell, 197 N. C. 246, 148 S. E. 242. 


C. Persons Deriving Title or Interest Through Two 
Preceding Classes. 


In General.—The words of this section “derives its inter- 
est or title by assignment or otherwise’? mean—gets from 
a source—some person, through or under one or more per- 
sons, successively, directly or indirectly, immediately or 
mediately, “‘his interest or title,” any valuable interest in 
part or share of something real or personal, of whatever 
nature, whether legal or equitable, acquired by assignment, 
or by any other means, or in any other manner. Carey v. 
Carey, 104°Ne ©, 1710s. Be iso: 

It should be noted, however, that interest must be present 
and not speculative. So it has been held that a husband 
is not disqualified by interest from testifying in his wife’s 
behalf in her action to recover for services rendered a de- 
ceased person, the possibilities of his being benefited by 


her will or in case of her intestacy being too remote. Mc- 
Curry v. Purgason, 170 N. C. 463, 87 S. E. 244. 
When deceased has had no interest in lands, but was 


simply an assignee, evidence of his declarations is admis- 
sible as no claim of title is made under him. Condor v. 
Secrest, 149 N. C. 201, 62°S, HE. 921. 

Attorney.—The fact that an attorney has had an inter: 
est in the event of a suit on account of the fee taxed does 
not disqualify him under this section. Syme v. Broughton, 
8 N. €. 367. Nor is an attorney of one of the parties pre- 
cluded from testifying for his client concerning the agree- 
ment. Propst v. Fisher, 104 N. C. 214, 10 S. E. 295, cited 
in note in 49 L. R. A. 426. 


Testimony of Grantee of Deceased Debtor.—In an action 
in the nature of a creditor’s bill, evidence of the brother of 
the immediate grantee of the deceased debtor was held in- 
competent as in favor of their sister, claiming title under 
the witness, the validity of which title was affected by the 
testimony. Sutton v. Wells, 175 N. C. 1, 94 S. E. 688. 

Suits by Plaintiff against Surety.—See post, this note, 
‘When the Disqualification Exists,’ III. 

Trustee.—In an action by trustcors against a trustee to 
compel an accounting for the proceeds of a foreclosure sale 
the incompetency of the trustor to testify as to transactions 
between himself and the deceased cestui que trust must be 
predicated upon the assumption that trustee under the deed 
of trust derived his ‘“‘title or interest from, through or un- 
der” the cestui, and furthermore that it is this interest 
which is attacked. Garrett v. Stadiem, 220 N. C. 654, 659, 
18 S. E. (2d) 178. 


III. WHEN THE DISQUALIFICATION EXISTS. 


Editor’s Note.—Continuing the treatment as based upon 
Mr. Justice Clark’s resume of this section, it is proper at 
this place to consider the circumstances which render in- 
competent the testimony of the witness who comes within 
one or more of the three classes of persons who are disquali- 
fied by the provision of this section. It will be seen from 
the outline given under the analysis line ‘“‘General Consid- 
eration,” that the testimony of such witness is excluded 
in two cases, (1) when he testifies in behalf of himself, or 
the person succeeding to his title or interest, and (2) 
when the testimony is against the representative of a de- 
ceased person, or any one deriving his title or interest 
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through him. The following cases will illustrate the prin- 
ciples upon which the exclusion of the testimony falling 
within one or both of these two subdivisions is founded. 
They appear in the order as stated in the outline. 

Party Testifying against Interest.—Under this section a 
witness may testify against his own interest, even if there- 
by other parties to the suit are injuriously affected and the 
disqualification applies only when a witness testifies in his 
own behalf. In re Worth’s Will, 129 N. C. 223, 39 S. EB. 956, 

In proceedings to caveat a will, an heir at law who would 
receive more as a beneficiary under the will if it is not 
set aside may testify to declarations made by the testator 
after its execution which are competent to show that it 
was obtained by fraud and undue influence; and such testi- 
mony, being against the interests of the witness, is not pro- 
hibited by this section. In re will of Fowler, 159 N. C. 
203, 74 S. E. 117; In re Worth’s Will, 129 N. C. 223, 39 
S38. 956: 

In an action to declare a deed void on the ground that 
it was never delivered to the grantee, since deceased, testi- 
mony offered by the grantor tending to show that the deed 
had not been delivered is not incompetent under this section. 
Gulley v. Smith, 203 N. C. 274, 165 S. E. 710. 

Contradicting Former Witness.—A defendant having an in- 
terest in the event of an action is not permitted under this 
section to testify in his own behalf, for the purpose of contra- 
dicting a former witness whose testimony tended to show 
that the defendant fraudulently procured an assignment from 
a person deceased. Bushee y. Surles, 77 N. C. 62. 

Testifying in Favor of Representative—Where a witness 
was not asked to testify against the representative or as- 
signee of a dead person as to any transaction or commu- 
nication between himself and the person deceased, but in 
favor of such a representative, the testimony being offered 
by the party to the suit who represented the dead person, it 
was held that such testimony does not fall within the inhibi- 
tion of this section, which is intended to protect the de- 
ceased person’s representative or assignee, who is suing or 
being sued. Bonner vy. Stotesbury, 139 N. C. 3, 51 S. E. 781. 

Representative Not a Party.—It is competent for a plain- 
tiff, as a witness for himself, to testify where the representa- 
tive of the deceased was not a party to the suit. Thomas v. 
Kelly, 74 N. C. 174. 

Trustor as Witness.—Where a deed of trust was at- 
tacked for fraud, the trustee having died, and the property 
having been conveyed by a substituted trustee to the de- 
fendants, the trustor is not excluded by this section from 
being a witness for the plaintiff, who also claimed title 
through him. Isler v. Dewey, 67 N. C. 93. 

Suits against Sureties—Where the plaintiff sues the 
surety, and proposes to testify as to transactions between 
himself and the deceased principal of the surety, an inter- 
esting question arises which has been answered by the 
courts of North Carolina in a masterful manner. Is this 
testimony to be excluded and if so upon what grounds? 
In order to render the witness incompetent, the testimony 
must be against “the executor, administrator or survivor 
of a deceased person or a person deriving his title or in- 
terest from’ such deceased person. From a cursory view 
of this problem it would seem that the testimony is not 
against the principal or his executor, administrator, etc., 
but when the rule of law, which gives the surety an action 
over against the representative of the principal, is recalled 
this view must be abandoned. It would seem that where 
the testimony affects the estate either directly or indirectly 
G. e. giving rise to a right of subrogation against it) such 
testimony must be excluded. 

In McGowan v. Davenport, 134 N. C. 526, 47 S. 1D 9h 
Mr. Justice Walker in an illuminating opinion discussing 
this subject, says: “The rule to be deduced from these au- 
thorities is that the surety, who comes not within the 
letter but within the intendment of the law, stands in the 
same position and is entitled to the same protection under 
section 590 of the Code as the representative on his de- 
ceased principal when sued.”’ 

Conversation before Death of One of Contracting Parties 
Admissible—A witness is not incompetent, under this sec- 
tion, to testify to a conversation had with two persons, 
one of whom is dead at the time of the trial, in reference 
to a contract made between them and the witness. Pea- 
cock v. Stott, 90 N. C. 518. 

Partnership.—The death of one of the partners in a firm 
will not incapacitate the witness from proving a transaction 
with the firm while the other partner, who was present 
at the interview, is living. Peacock y. Stott, 909 N. C. 518. 

Where the conversation is not strictly with the intestate, 
but is one held with him and two others who were asso- 
ciated with him in the transaction, then the provisions of 
this section do not incapacitate the party from testifying. 
Johnson v. Towsend, 117 N, C. 338, 340, 23 S. E. 271. 
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Testimony of Third Parties Present.--This section makes: 


no exception where other parties are present but leaves 
these witnesses to be called by either, and their testimony 
to come before the jury and be considered by itself, its 
credit unaffected by the testimony of the interested party. 
MacRae vy. Molley, 99 N. C. 521, 524. 

The administrator of a deceased guardian is a competent 
witness to prove the execution to said guardian by a debtor 
of a bond for the payment of money, such testimony not be- 
ing against the representatives of a deceased person. Thomp- 
son v. Humphrey, 83 N. C. 416. 


IV. SUBJECT MATTER OF THE TRANSACTION. 


Not Applicable unless Transaction Is Personal. — Under 
this section the parties in interest are disqualified from 
testifying only as to personal transactions with the deceased. 
For instance, such party could testify that a paper writing 
was in the handwriting of the deceased, as will be seen 
from the catchline ‘Proof of Handwriting” following in this 
note, or as to any independent fact which was neither a 
transaction nor communication with the testator. McCall v. 
Wilson, 101 N. C. 598, 600, 8 S. E. 225; Cox v. Beaufort 
County Lumber Co., 124 N. C. 78, 32 S. E. 381; Davidson v. 
Bardin, 139 N. C. 1, 51 S. B. 779. 

This section does not preclude a witness from testifying to 
independent facts and circumstances within her observation 
and knowledge or from giving evidence of what she saw or 
heard take place between the deceased and another or others, 
not involving personal transactions between herself and the 
deceased. Collins v. Lamb, 215 N. C. 719, 2 S. E. (2d) 863. 

Testimony of an interested witness as to independent facts 
and circumstances, within his own knowledge, or as to what 
he saw or heard take place between deceased and a third 
party, is not rendered incompetent by this section, since 
in such instances the testimony does not relate to a per- 
sonal transaction or communication between the witness and 
deceased, and appellant’s exceptions to the admission of such 
testimony are not sustained. Wilder v. Medlin, 215 N. C, 
542, 2 S. KE. (2d) 549. 

Test as to When Transaction Is ‘‘Personal.”—A fair test 
in undertaking to ascertain what is a “personal transaction 
or communication” with the deceased is to inquire whether, 
in case the witness testifies falsely, the deceased, if living, 
could contradict it of his own knowledge. Sherrill vy, 
Wilhelm, 182 N. C. 673, 675, 110 S. E. 95. 

Driving of Car Is ‘Transaction’ within Meaning of Stat- 
ute.—Where the only evidence -of negligence in an action 
by the wife of the driver to recover for injuries sustained 
in an automobile accident was her testimony that he was 
traveling at an excessive speed upon a curve, and that the 
accident occurred when the car failed to make the curve, 
and that she had spoken to him in regard to the speed he 
was driving the car, the driving of the car was a trans- 
action within the meaning of the term as used in this sec- 
tion and her testimony of his manner of driving and her 
statement to him regarding the speed was incompetent un- 
der this section, her testimony of the transaction and com- 
munication being an essential or material link in the chain 
establishing liability of the estate to her. Boyd y. Wil- 
taniss 207 N: (Ce 30, 759 os Ee 82. 

In an action against an administrator to recover for per- 
sonal injuries, plaintiff’s testimony that he was unable to 
drive a car and that at the time of the accident he and one 
other person were in the car, when taken in connection with 
other evidence tending to show that intestate was such 
other person and customarily drove the car, was within the 
prohibition of this section, as being of a transaction with 
a deceased person material in establishing liability on the 
part of the estate. Davis v. Pearson, 220 N. C. 163, 16 S. 
E. (2d) 655. 

Transaction Must Be Exclusive Source of Knowledge.— 
In order to exclude testimony under this provision, it must 
be made to appear that the knowledge of the witness was 
derived from a personal transaction with the deceased per- 
son. Thompson v. Onley, 9% N. C. 9, 1S. E. 620. And it is 
proper to show whether the witness had knowledge of the 
fact testified to, from sources extraneous to his personal 
communications or relations with the deceased. Charlotte 
Oil, etc., Co. v. Rippy, 123 N. C. 626, 31 S. E. 879. 

Facts Occurring Out of Presence of Deceased.—A witness 
who offered to prove a fact which occurred out of the pres- 
ence of, and which was in no sense a transaction with, a 
deceased person is not incompetent under this section. It is 
only when the transaction is between the deceased and the 
living party that the statute prohibits the latter from tes. 
tifying. Lockhart v. Bell, 86 N. C. 443. 

Substantive Facts.—In an action in the nature of a credi- 
tor’s bill, testimony of the deceased debtor’s grantee that the 
deceased grantor occupied the building part of the time after 
she got her deed to the land in litigation was held ad- 
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missible as being to a substantive fact of which she had 
knowledge independently of any statement by the deceased. 
Sutton v. Wells, 175 N. C. 1, 94 S. E. 688. 

The rule may be deduced, therefore, that a party in interest 
may testify to any substantive fact which is independent 
of any transaction or communication with the deceased or 
is based upon independent knowledge not derived from such 
source, Sutton v. Wells, 175 N. C. 1, 94 S. E. 688. See also 
In re Will of Saunders, 177 N. C. 156, 98 S. E. 378; Price 
Real Estate, etc., Co. v. Jones, etc., 191 N. C. 176, 131 S: 
E. 587. 

Conversation of Deceased with Living Defendant.—This 
section does not apply to the testimony of an interested 
witness as to a conversation between her deceased father 
and a living defendant. ‘This is not testimony ‘concerning 
a personal transaction.’ Abernathy v. Skidmore, 190 N. C. 
66, 128 S. E. 475. 

Testimony Given in Former Trial.—It is competent for 
the plaintiff’s witness to testify what the deceased maker 
of the note sued upon testified on a former trial as to its 
payment, such not being a personal transaction within the 
meaning of the provisions of this section. Worth v. Wrenn, 
144 N. C. 656, 657, 57 S. E. 388; Costen v. McDowell, 107 N. 
C 546, 12 S. B. 432. 

Proof of Handwriting—A party interested in the event 
of a suit is not an incompetent witness, under this section, 
to prove the handwriting of the deceased person. Rush v. 
Steed, 91 N. C. 226; Hussey v. Kirkman, 95 INeGs Gon O05 
Armfield v. Colvert, 103 N. C. 147,9 S. E. 461; Sawyer v. 
Grady, 113 N. C. 42, 18 S. E. 79; Lister v Lister, 222 INI. 
555.924 0s) B. (2d) 342. . 

These decisions are based on the distinction which is drawn 
between proving the handwriting and proving the actual 
signing of the paper, the latter being held to be a transaction 
‘within the meaning of this section while the former is not. 
A similar distinetion was drawn in the case of State v. 
Maxwell, 64 N. C. 313, the case having been decided prior to 
‘the insertion of the word “personal’’ before the word “trans- 
‘action.’ In the Rush Case the court regards this amend- 
‘ment as the legislative recognition of the soundness of this 
distinction and says that it (the amendment) was “probably 
induced by the decision in State v. Maxwell.”’—Ed. Note. * 

Will Cases.—In Cox v. Beaufort County Lumber Co., 124 
N. C. 78, 82, 32 S. E. 381, it is held that this section does 
not apply to wills, but that they are governed by sections 
31-9 and 31-10; this was placed on the ground that this sec- 
tion applies where there is necessarily a contract or agree- 
ment between the parties, and in the case of a will there 
is ordinarily no transactions between the parties. 

By the same reasoning it is held that attesting a will is not 
a “personal transaction,” the witness being of the law and 
not of the party. Vester v. Collins, 101 N. C. 114, 7 S. E. 
687. Again, a beneficiary may testify as to the leaving of a 
holograph will with her for safe keeping. McEvan v. Brown, 
176 N. C. 249, 97 S. E. 20. Or to the fact that when a will 
was opened it contained certain erasures and that they were 
not made by him. In re Will of Saunders, 177 Ni. C. 156, 
98S... 1378: 

Circumstances may arise, however, in which the person 
interested as a beneficiary may attempt to testify as to 
“personal transactions or conversations with the deceased and 
this testimony would, of course, be excluded. But the rule of 
exclusion does not apply, as may be inferred from the pre- 
ceding cases, as to facts of which the witness had knowledge 
by means other than by personal transactions with the 
deceased. So the rule does exclude the witness from testify- 
ing as to the identity of certain papers as being those which 
he had previously seen in the testator’s presence; nor to 
‘the fact that it was the same “will,’’ when only for the pur- 
pose and effect of the identification of the sheets in question. 
‘In re Will of Mann, 192 N. C. 248, 134 S. E. 649. 

Under this section a party interested in the result of the 
action is incompetent to testify to declaration of the de- 
sceased, whose will is under attack, when the issue 1S as) ta 
undue influence. In re Will of Plott, 211 N. C. 451, 190 S. 
Beles 
> pee Capacity of Deceased Formed from Conversation. 
—Where a witness testifies to the want of mental capacity 
in a grantor to take a deed, and that his opinion was formed 
from conversation and communication between the witness 
and grantor, it was held competent to prove the facts upon 
which such opinion was founded, the provisions of this sec- 
tion not applying as the subject was not a “transaction” 
within its meaning. McLeary v. Norment, 84 N. C. 235; 
Rakestraw v. Pratt,.160 N. C. 436, 76 S. FE. 259. 

Services of Physician.—Testimony by a physician, the plain- 
tiff, that he attended the deceased as such, for which he had 
an account against him, of the number of visits, sum due 
therefor, etc., is incompetent as being ‘“‘personal” transac- 
tions with the deceased, prohibited by this section. Knight 
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v. Everett, 152 N. C. 118, 67 S. E. 328; Dunn v. Currie, 141 
IN. Ca l23 uo soo boos. 

Sale of (Property by Guardian.—It is competent for the 
plaintiff to prove the sale of his property by his guardian 
as this is not a personal transaction within the meaning of 
this section. State v. Osborne, 67 N. C. 259. 

Testimony as to Placement of Deed.—This section does not 
exclude testimony that the witness saw the decedent place 
the deed, under which the witness claims, in a trunk as it 
dces not involve a communication or transaction with him. 
Carroll v. Smith, 163 N. C. 204, 79 S. E. 497; Cornelius v. 
Brawley, 109 N. C. 542, 548, 14 S. E. 78. 

In a proceeding for dower, the decision of the question 
whether the plaintiff left her husband’s home of her own 
volition or by reason of what the law will recognize as com- 
pulsion, is an inquiry that does not necessarily involve a 
transaction or communication with her husband which dis- 
qualifies her under this section. Hicks v. Hicks, 142 N. C. 
2315.55, Sat s0 L0G: 

Claim That Intestate Was Holder in Due Course.—Where 
the administrator of the deceased claims that his intestate 
was a holder of a negotiable instrument in due course for 
value, and relies upon his intestate’s possession to make out 
a prima facie case, it is not a personal transaction or com- 
munication with the deceased, prohibited by statute, for it 
may be shown in rebuttal that after maturity it was seen in 
the possession of another claimant of the title. Price Real 
Estate; etcs,.Co. v.5 jones, 191 Ni Cl176; 1319S 5875 

Evidence of the declarations of a deceased partner tend- 
ing to show that the deceased partner made an agreement 
with plaintiff that check given for a disputed account and 
marked thereon “balance on account’? was not to be taken 
as full settlement is incompetent ‘as a transaction or com- 
munication with a deceased person prohibited by this sec- 
tion. Walston v. Coppersmith, 197 N. C. 407, 149 S. E. 381. 

Sale of Interest in Partnership.—This section does not ap- 
ply to a transaction between living persons by which one ot 
them sold to the other his interest in a firm of which the 
decedent was the other partner. Brantley v. Marshbourn, 
166, No Co S27 S2eSa i. 959: 

Bailment.—The burden is on plaintiff to show the contract 
of bailment sued on, whether express or implied, by com- 
petent evidence, and the fact that the alleged bailee is dead, 
rendering incompetent testimony as to any transaction or 
communication with him to establish the bailment, is not 
a circumstance to be considered im passing upon the suffi- 
ciency of the evidence actually presented. Troxler v. Bevill, 
215 #Ne Cl 640) 3uSe Ee Cd) a8: 

Settlement of Estate.—Testimony relating to an agreement 
between administrator and distributee in regard to the set- 
tlement of an estate was incompetent in an action by dis- 
tributee’s administrator to recover assets. Wilder vy. Medlin, 
2159 No ©. 542,28. 1) (2d) 2549; 

Possession of stock, see Jones v. Waldroup, 217 N. C. 178, 
VeSe es (2d) e600. 

V. EXCEPTIONS. 


Similar Evidence Previously Introduced.—This section does 
not apply where evidence, similar to that which is being 
introduced, has previously been introduced and the door has 
been opened to the objecting party. Davidson vy. West Ox- 
ford Land Co., 126 N. C. 704, 708, 36 S. E. 162, 


Grounds for Exceptions.——The rule of exclusion, if left 
absolute in form, might in certain cases, it was thought, 
work unequally, and therefore the exception was inserted to 
make it fair and just in its operation. There is nothing in- 
equitable in requiring that the opposing testimony to that 
given in evidence by the other side should be limited to the 
same transaction or communication. It could not be other- 
wise without opening the door much wider than the neces- 
sity of the particular case justified. Pope v. Pope, 176 N. C. 
283, 287, 96 S. E. 1034. Where the testimony, of a deceased 
adverse party has been given and is available, the reason for 
the exclusion rule ceases. Phillips vy. Intestate Land Co., 174 
WN. C542, 9408S. E222. 

In order to “open the door’ for the admission of evi- 
dence of transactions or communications with a deceased 
person, prohibited by this section, such evidence must re- 
late to the particular subject-matter of the evidence tes- 
tified to by the adverse party, or the same transaction, and 
the door is not necessarily opened to all transactions or 
fact situations growing out of the controversy. Walston 
v. Coppersmith, 197 N. C. 407, 149 S. EK. 381. 

Limitation of the Exception.—Where the door is opened to 
the opposing party to testify for himself, he can testify only 
as to those particular transactions and communications to 
which the testimony of the deceased person or his represen- 
tative was pertinent. Summer y. Candler, 92 N. C. 634, 

Illustrations.—Where the defendant executor has testified 
as to certain matters relating to the identification of certain 
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letters the deceased had written upon the question of 
whether he should be held liable as a partner for the debts 
of a firm, it is competent for the plaintiff’s witness to testify 
in the plaintiff’s behalf, as to other matters relating thereto 
and tending to fix the deceased with liability as a partner, 
under the principle that when the defendant has himself 
“opened the door by his own evidence” the plaintiff may 
testify as to the completed transaction, and this section 
prohibiting testimony as to transaction, etc., with a deceased 
person, does not apply. Herring v. Ipock, 187 N. C. 459, 121 
Sy POR AES 

It is incompetent as a transaction with a deceased person 
for the plaintiff to testify as to personal services ren- 
dered to the deceased as coming within her demand for 
damages. Pulliam v. Hoge, 192 N. C. 459, 135 S. E. 288. 
The court said: “We do not think the defendant ‘opened 
the door’ by asking the plaintiff for an explanation as to 
why she had changed the amount at her demand.” Id. 


VI. PLEADING AND PRACTICE. 


Effect of Failure to Object.—Objections to the competency 
of testimony must be taken in due time; if not, they are 
waived. ‘Therefore, where a party was allowed to testify, 
upon examination in chief, to a conversation between himselt 
and the defendant’s testator, and during the cross-examina- 
tion the defendant objected to the competency of such testi- 
mony and asked that it might be excluded, it was held that, 
although incompetent, the objection to its reception came too 
late. Meroney v. Avery, 64 N. C. 312. Where a general 
objection as to witness’ competency was overruled, and 
afterwards no specific objection was made to his testimony as 
to transactions with the decedent, the objection will be 
deemed waived. Norris v. Stewart, 105 N. C. 455, 10 S. E. 
912, 18 Am. St. Rep. 917. : 

The objection will not be considered unless so specific as 
to show that the evidence is objectionable. Perkins v. 
Berry, 103 N. C. 131,.9. S. E. 621. The incompetency must 
appear at the time of the objection to the evidence, so that 
the court may pass intelligently upon the objection. Harris 
vy. Harris, 178 N. C. 7, 100_S. E.. 125. 

When Admission of Evidence Harmless. — The erroneous 
admission of evidence of transactions with deceased persons 
prohibited by this section becomes immaterial when from 
the ansy.ers by the jury to the issues it appears that this 
evidence was disregarded by them. Ray v. Ray, 175 N. ©. 
290,95. S. E.. 550. 

Determination on Appeal of Relevancy of Testimony. — 
Where testimony of transactions or communications with a 
decedent is properly excluded as irrelevant to the issue, its 
competency or incompetency under this section will not 
be determined on appeal. Pendleton vy. Spencer, 205 N. C. 
179, 170 S. E. 637. 


§ 8-52. Communications between attorney and 
client.—In cases where fraud upon the state is 
charged it shall not be a sufficient cause to ex- 
cuse any one from imparting any evidence or in- 
formation legally required of him, because he 
came into the possession of such evidence or in- 
formation by his position as counsel or attorney 
before the consummation of such fraud, and any 
person refusing for such cause to answer any 
question when legally required so to do shall be 
guilty of contempt, and punished at the discre- 
tion of the court or other body demanding such 
information: Provided, that it shall not be com- 
petent to introduce any admissions thus made on 
the trial of any persons making the same. (Rev., 
s. 1620; Code, s. 1349; 1874-5, c. 213; C. S. 1797.) 

Statutory Exception.—This section, providing that com- 
munications to counsel, in cases of fraud where the State 
is concerned, are not privileged, constitutes a statutory ex- 
ception to the general rule privileging communications made 


to an attorney where the relation of attorney and client 
exists. Hughes v. Boone, 102 N. C. 137, 159, 9 S. E. 286. 


§ 8-53. Communications between physician and 
patient—No person, duly authorized to practice 
physic or surgery, shall be required to disclose 
any information which he may have acquired in 
attending a patient in a professional character, 
and which information was necessary to enable 
him to prescribe for such patient as a physician, 
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or to do any act for him as a surgeon: Provided, 
that the presiding judge of a superior court may 
compel such disclosure, if in his opinion the 
same is necessary to a proper administration of 
justice. (Rev., s. 1621; 1885, c. 159; C. S. 1798.) 


Editor’s Note.—See 13 N. C. Law Rev. 326; 16 N. C. Law 
Rev. 53. 

In General.—The principle by which a physician may not 
be compelled to divulge communications and other matters 
which have come te his knowledge by observation of hig 
patient is regulated by statute, and under the provisions of 
this section, the privilege is qualified, and it rests within 
the discretion of the trial judge, in the administration of 
justice, to compel the physician, called as a witness, to 
testify to such matters when relevant to the inquiry. 
State v. Martin, 182 N. C. 846, 109 S. E. 74. 

If the statements were privileged under this section, then 
in the absence of a finding by the presiding judge, duly en- 
tered upon the record, that the testimony was necessary to 
a proper administration of justice, it was incompetent, and 
upon defendant’s objection should have been excluded. 
Sawyer v. Weskett, 201 N. C. 500, 501, 160 S. E. 575. 

What Information Included.—It is the accepted construc- 
tion of this statute that it extends, not only to information 
orally communicated by the atient, but to knowledge ob- 
tained by the physician or surgeon through his own ob- 
servation or examination while attending the patient in a 
professional capacity, and which was necessary to enable 
him to prescribe. Smith vy. Roper Lumber Go 147 N: (CE 
62, 64, 60 S. E. 717; Gartside v. Ins. Co., 76 Mo. 446; Dilleber 
v. Ins. Co., 69 N. Y. 256. See Creech vy. Sovereign Camp, 
We Om Wiasnzil NacG658. 1919S. E840; 

Relationship of (Physician and Patient Must Exist.—The 
admissions of one accused of crime are not rendered confi- 
dential within the meaning of the law when made to a 
psychiatrist examining him by order of the court in order 
to form an opinion as to whether the defendant had suffi- 
cient capacity to be in law guilty of crime, since, umder the 
circumstances of this case, the relationship of physician 
and patient did not exist, and this section is not applica- 
ble. State v. Newsome, 195 N. C. 552, 143 S. E. 187. 

Privilege May Be Waived.—The privilege given by this 
section is for the benefit of the patient alone, and it may be 
insisted on or waived at his discretion, subject to the ex- 
ceptions included in the section. Smith v. Roper Lumber 
Co.. 147 N. C. 62, 64, 60 S. E. 717; Fuller v. Knights of 
Pythias, 129 N. C. 318, 40 S. E. 65. See Creech v. Sover- 
eign Camp, W. O. W., 211 N. C. 658, 191 S. E. 840. 

Judge’s Finding of Record that Testimony Necessary.— 
Before a physician may testify to matters arising in his 
confidential relationship with his patient, our statute re- 
quires that the trial judge find that in his opinion such 
testimony is “necessary to a proper administration oi 
justice,” and in the absence of such finding appearing of 
record on appeal, it is reversible error for the trial judge 
upon defendant’s exception to admit testimony of the in- 
sured’s physician tending to show that the insured in his 
application for life insurance had made misstatements of 
material facts that would avoid the insurer’s liability in 
his suit to cancel the policy issued thereon. Metropoli- 
tan Life Ins. Co. v. Boddie, 194 N. C. 199, 139 S. FE. 228. See 
Creech v. Sovereign Camp, W. O. W., 211 N. C. 658, 191 
S. E. 840. 

Cited in State v. Wade, 197 N. C. 571, 150 S. E. 32. 


§ 8-54. Defendant in criminal action competent 
but not compellable to testify.—In the trial of all 
indictments, complaints, or other proceedings 
against persons charged with the commission of 
crimes, offenses or misdemeanors, the person so 
charged is, at his own request, but not otherwise, 
a competent witness, and his failure to make such 
tequest shall not create any presumption against 
him. But every such person examined as a wit- 
ness shall be subject to cross examination as other 
witnesses. Except as above provided, nothing in 
this section shall render any person, who in any 
criminal proceeding is charged with the commis- 
sion of a criminal offense, competent or compel- 
lable to give evidence against himself, nor render 
any person compellable to answer any question 
tending to criminate himself. (Rev., ss. 1634, 
1635; Code, ss. 1353, 1354; 1881, c. 89, s. 3; 1881, 
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c., 110) (ssi 82) 32 1856-"00C1 23s alsGO. CG. 4355S.0os 
1868-9, c. 209, s. 4; C. S. 1799.) 


Cross References.—See also, the North Carolina Const., 
Art. I, § 11. As to provision in preliminary examination, 
see § 15-89. As to exceptions, i. e., where witness is not 
excused from testifying on ground that testimony will tend 
to incriminate him, see §§ 1-357, 14-354, 14-38, 18-8, 18-27. 

For article discussing the limits to self-incrimination, see 
15 N. C. Law Rev. 229. 

Common-law disqualification removed by this 
State y. Howard, 222 N.C. 291, 22 S. H. (2d). 917. 

Privilege and Not a Duty.—A defendant in a criminal 
matter can only be examined as a witness by his own re- 
quest. State v. Ellis, 97 N. C. 447, 2 S. E. 525. 

Treated as Other Witnesses.—When the defendant exer- 
cises this privilege he is treated just as any other witness 
and thereby subjects himself to all the disadvantages of 
that position. State v. Efler, 85 N. C. 585; State v. Haw- 
ins omeNe wee 712,715,209. ie G23: 

Where a defendant in a criminal prosecution testifies in his 
own behalf he waives his constitutional privilege not to an- 
swer questions tending to incriminate him and is subject to 
cross-examination for the purpose of impeaching his credibil- 
ity as other witnesses. State v. Griffin, 201 N. C. 541, 160 S. 
E. 826. 

Extent of Cross Examination Permitted.—Cross examina- 
tion of a defendant under this section is not confined to 
matters brought out on direct examination, but questions 
are admissible to impeach, diminish or impair the credit of 
the witness. State v. Dickerson, 189 N. C. 327, 127 S. E. 
256. 

Testimony May Be Used in Subsequent Trial.—Where a 
defendant, in a prosecution for another crime, testified in 
his own behalf, after having been informed of his privilege 
not to testify, admissions made by him are competent evi- 
dence against him in a subsequent trial. State v. Simpson, 
13SRNe Gy 6/6, 45S.) barons 

Failure to Take Stand.~The failure of the prisoner 
charged with homicide to take the witness-stand voluntarily 
will not create a presumption against him. State v. Bynum, 
175m Ge Ais, OF Su ake Ole 

Court need not charge that failure of defendant to testify 
should not be considered against him in absence of request. 
Stateuy., Jordan, 216 Ni aG2 06.5 ese ba ced) oo. 

Where defendant moved to set aside the verdict on ground 
that the jury, without defendant’s consent, took into its 
room the complaint in a civil action relating to the subject 
matter of the prosecution, which had been admitted in evi- 
dence without objection, and typed notes of the argument of 
counsel for the prosecution containing reference to defend- 
ant’s failure to testify, it was error to permit the jury to 
take such papers into the jury room and retain same while 
in its deliberatiors, and defendant’s motion to set aside the 
verdict should have been allowed. State v. Stephenson, 218 
INaG.258,. 10.S- Bod) 819: 

Same—How Far Subject to Comment.—The introduction 
or non-introduction of a party as a witness in his own be- 
half should be the subject of comment only as the introduc- 
tion or non-introduction of any other witness might be. 
Goodman v. Sapp, 102 N. C. 477, 9 S. E. 483. 

“It is the privilege, but not the duty, of a party to an 
action to offer himself as a witness in his own behalf, and 
he is not the proper subject for unfriendly criticism because 
he declines to exercise a privilege conferred upon him for 
his own benefit merely. The fact is not the subject of 
comment at all, certainly not unless under very peculiar 
circumstances, which must be necessarily passed upon by 
the judge presiding at the trial, as a matter of sound dis- 
cretion.”?’ Gragg v. Wagner, 77 N. C. 246. 

General Character Can Be Shown.—When a prosecutor or 
defendant in a criminal action goes upon the stand as a 
witness he becomes just as any other witness, and his gen- 
eral character can be proven, not only as it was before a 
charge affecting it was made, but as it is at the date he 
goes upon the stand. State v. Spurling, 118 N. C. 1250, 24 
se BOSE 

Same—Not in Issue unless So Placed.—Where a defendant 
goes on the witness stand and testifies, he does not thereby 
put his character in issue, but only puts his testimony in 
issue, and the State may introduce evidence tending to 
show the bad character of the witness solely for the pur- 
pose of contradicting him. State v. Cloninger, 149 N. C. 567, 
63 S. E. 154; State v. Foster, 130 N. C. 666, 41 S. E. 284. 

When defendant does not go upon the stand, and does 
not offer evidence of good character, his character is not in 
issue and it may not be impeached by the state. State y. 
Proctor, 213 N.C. 221, °195 S. 3%, 816. 

Same—Where Introduced by Defendant.—When the de- 
fendant introduces evidence himself to prove his good 
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character, then that evidence is substantive evidence, and 
may be considered by the jury as such. State v. Cloninger, 
149.N;. C2567), 63--S.6 Ba 154. 

The right of the defendant to offer testimony of his good 
character does not depend upon his having been examined 
as a witness in his own behalf. State v. Hice, 117 N. C. 
1825.20. Awe OIL. 

“In declaring him to be ‘a competent witness’ we uwun- 
derstand the statute to mean that he shall occupy the 
same position with any other witness, be under obligation 
to tell the truth, entitled to the same privileges, receive the 
same protection, and equally liable to be impeached or dis- 
credited * * * But by availing himself of the statute he as- 
sumes the position of a witness and subjects himself to all 
the disadvantages of that position, and his credibility is to 
be weighed and tested as that of any other witness.’’ State 
v. Effler, 85 N. C. 585; State v. Traylor, 121 N. C. 674, 676, 
28 3. . 493: 

Same—Put in Issue by State.—Where, in the trial of a 
criminal action, the defendant testifies in his own _ behalf 
and introduces no evidence as to his general character, but 
the State introduces evidence to show that such character 
is bad, it was held that such evidence by the State can be 
considered only as affecting the credibility of the defendant 
as a witness and not as a circumstance in determining the 
question of his guilt or innocence. State v. Traylor, 121 N. 
C674, 828". E1493. 

Where There Are Two or More Defendants.—Even prior 
to the enactment of this section on a trial for an affray one 
defendant could not oppose the testifying of his codefendant 
for himself, the State’s counsel not objecting. State v. 
Hamlet, 85 N. C. 520. 

Testifying as to Confessions.—The defendant in a criminal 
action is competent as a witness in his own defense upon 
the preliminary hearing of the trial judge, as to whether 
confessions he had made to the officers of the law were 
voluntarily made or induced from him contrary to law. 
State v. Whitener, 191 N. C. 659, 132 S. E. 603. 

Admission before Magistrate—Where a prisoner made 
certain confessions which were induced by hope, and there- 
fore inadmissible, but a day or so after, upon his examina- 
tion before a committing magistrate, he asked to be ex- 
amined as a witness on his own behalf, when he admitted 
that he had made the confessions, but said that they were 
not true, it was held, that his evidence given before the 
magistrate was admissible against him, and it was for the 
jury to say whether they believed the confession, or that 
part of his evidence declaring that the confessions were 
not true. State v. Ellis, 97 N. C. 447, 2 S. E. 525. 

Weight Given Testimony Is for Jury.—While the inter- 
pretations of this section require defendant’s testimony to 
be scrutinized, it is the province of the jury to determine 
from his demeanor and the attending circumstances the 
weight which they will accord his testimony, and a charge 
of the court that “the law presumes” that he is natu- 
rally laboring under the temptation to testify to whatever 
he thinks may be necessary to clear himself and that the 
jury should take into consideration what a conviction would 
mean to defendant, etc., is held to impose a burden and 
cast a shadow upon his testimony greater than the law 
requires and to constitute reversible error. State v. Wil- 
cox) 206 Ne Co 6915. 175 "Sab 122) 


Constitutional Provision as to Self-Incrimination.—See N. 
C. Const., Art. I, Sec. 11, and notes thereto. 

Erroneous Instructions.—While it is proper for the court 
to instruct the jury to scrutinize testimony of a defendant 
in a criminal prosecution because of his interest in the 
verdict, it is error for the court to fail to follow such ine, 
struction with a charge that if after such scrutiny the jury 
finds him worthy of belief they should give his testimony 
as full credit as they would that of any other witness. 
State v. Dee, 214 N. C. 509, 199 S. E. 730. 

An instruction that the jury should scrutinize defendant’s 
testimony in his own behalf because of his interest in the 
verdict, but if after doing so they were satisfied he told the 
truth, they should give his testimony the same weight they 
would give that of any ‘‘interested witness,” perforce im- 
peaches the testimony of defendant contrary to this sec- 
tion, and the pertinent decisions, and constitutes prejudicial 
error. Id. 

Preper Instruction.—The court’s remarks to the jury in 
instructing them that defendant was within his rights in not 
testifying, and that his failure to testify should not be con- 
sidered against him, were held without error upon de- 
fendant’s exception. State v. Horne, 209 N. C. 725, 184 
8. 7B. 420; 

Applied in State v. Perry, 210 N. C. 796, 188 S. E. 639, 
dissenting opinion, 

Cited in State v. 
State v. Spivey, 198 


Colson, 194 N. C. 


206, 139 S. KE. 230; 
3 .C..655; 


656, 153: S$... ©2555 State 
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v. Mcleod, 198 N. C. 649, 650, 152 S. E. 895; State v. 
Vernon, 208 N. C. 340, 180 S. E. 590; York v. York, 212 N. 
C695, 194. S...E: 486. 


§ 8-55. Testimony enforced in certain criminal 
investigations; immunity.—If any justice of the 
peace, magistrate of police, mayor of a town, or 
judge of the supreme or superior courts shall have 
good reason to believe that any person within his 
jurisdiction has knowledge of the existence and 
establishment of any faro-bank, faro-table or 
other gaming table prohibited by law, or of any 
place where intoxicating liquors are sold contrary 
to law, in any town or county within his juris- 
diction, such person not being minded to make 
voluntary information thereof on oath, then it 
shall be lawful for such justice of the peace, mag- 
istrate, mayor, or judge to issue to the sheriff of 
the county or to any constable of the town or 
township in which such faro-bank, faro-table, 
gaming table, or place where intoxicating liquors 
are sold contrary to law is supposed to be, a sub- 
pcena, capias ad testificandum, or other summons 
in writing, Commanding such person to appear im- 
mediately before such justice of the peace, mag- 
istrate, mayor or judge and give evidence on oath 
as to what he may know touching the existence, 
establishment and whereabouts of such faro-bank, 
faro-table or other gaming table, or place where 
intoxicating liquors are sold contrary to law, and 
the name and personal description of the keeper 
thereof. Such evidence, when obtained, shall be 
considered and held in law as an information on 
oath, and the justice, magistrate, mayor or judge 
may thereupon proceed to seize and arrest 
such keeper and destroy such table, or issue proc- 
ess therefore as provided by law. No person shall 
be excused, on any prosecution, from testifying 
touching any unlawful gaming done by himself 
or others; but no discovery made by the witness 
upon such examination shall be used against him 
in any penal or criminal prosecution, and he shall 
be altogether pardoned cf the offenses so done or 
participated in by him. (Rev., ss. 3721, 1637; 
Code, ss. 1215, 1050; R. C., c. 35, s. 50; 1858-9, 
eros, s) +; 1889,"c. 355; 1913; c. 1413Cas, 1800.) 


Cross Reference.—See also, §§ 18-27. 

Section Constitutional—This section is not unconstitutional 
by reason of the Fifth Amendment to Constitution of the 
United States, because it does not apply to the State; nor 
does it violate Article I, section 11, Constitution of North 
Carolina, for the reason that the said statute grants a par- 
don to the witness. In re Briggs, 135 N. C. 118, 47 S. E 
403. 

Witness Compellable to Testify—In a prosecution for 
gaming a witness may be compelled to testify, although his 
answer tends to criminate him, since he is pardoned for the 
offense. State v. Morgan, 133 N. C. 743, 45 S. E. 1033. 

Sufficiency of Indictment.—In an indictment for keeping a 
common gaming-house the use of the word “gaming” is 
sufficient. State v. Morgan, 133 N. C. 743, 45 S. E. 1033. 


§ 8-56. Husband and wife as witnesses in civil 
actions.—In any trial or inquiry in any suit, ac- 
tion or proceeding in any court, or before any 
person having, by law or consent of parties, au- 
thority to examine witnesses or hear evidence, 
the husband or wife of any party thereto, or of 
any person in whose behalf any such suit, action 
or proceeding is brought, prosecuted, opposed or 
defended, shall, except as herein stated, be com- 
petent and compellable to give evidence, as any 
other witness on behalf of any party to such suit, 
action or proceeding. Nothing herein shall render 
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any husband or wife competent or compellable 
to give evidence for or against the other in any 
action or proceeding in consequence of adultery, 
or in any action or proceeding for divorce on ac- 
count of adultery (except to prove the fact of 
marriage); or in any action or proceeding for or 
on account of criminal conversation, except that 
in actions of criminal conversation brought by 
the husband in which the character of the wife is 
assailed she shall be a competent witness to tes- 
tify in refutation of such charges. No husband 
or wife shall be compellable to disclose any con- 
fidential communication made by one to the other 
during their marriage. (Rev., s. 1636; Code, s. 
589;°C Co PSs. eaal-einee 2c 43, ss. 3, 4; 1919, 
Ci 18s Co Sy. 18032) 


Cress References.—As to competency in criminal actions, 
see § 8-57 and notes thereto. See also, § 8-50. 

Editor’s Note.—For note on privileged communications 
between husband and wife, see 15 N. C. Law Rev. 282. 

In General.—Husbands and wives are competent and com- 
pellable to give evidence for or against each other, save 
only in the particular cases mentioned in the section. Bar- 
ringer v. Barringer, 69 N. C. 179, 181. 

The provisions of this section are quite clear and self-ex- 
planatory. The legislative intent is apparent and little room 
is left for a judicial construction of the clauses herein con- 
tained. A few of the leading cases are sufficient to show 
that the decisions of the various cases arising hereunder 
have been predicated upon the section as actually worded, 
without any judicial inferences being drawn by the courts. 
—Ed. Note. 

Section Does Not Render Voluntary Disclosure Incompe- 
tent.—This section means that neither shall be compelled 
to disclose any such confidential communication, but does 
not perforce render a voluntary disclosure thereof incom- 
petent. Hagedorn y. Hagedorn, 211 N. C. 175, 178, 189 S. 
E. 507, citing Nelson v, Nelson, 197 N. C. 465, 149 S. Be Se58 

Divorce for Adultery.—In divorce for alleged adultery, 
neither the husband nor the wife is a competent witness, 
Perkins v. Perkins, 88 N. C. 41; Horne v. Horne, 75 N. C. 
101, 103. 

Contradiction by Wife.—Under this section, a wife, sued 
for divorce for adultery, is competent to deny the evidence 
of witnesses that she was guilty of adultery with them. 
Broom vy. Broom, 130 N. C, 562, 41 S. E. 673. 

Same—Criminal Conversation.—In an action for criminal 
conversation wherein the husband has testified to immoral 
relations between his wife and the defendant, the wife is a 
competent witness for the defendant for the purpose of re- 
futing the charges made against her character. Chestnut 
v. Sutton, 204 N. C. 476, 168 S. E. 680, 

Confidential Communications Defined.—The confidential 
communications made between husband and wife which 
neither will be compelled to disclose, are those which are 
communicated “during their marriage.” Whitford yv. North 
State Life Ins. Co., 163 N. C. 223, 79 S. E. 501. 

Same—Protected.—The confidential communications be- 
tween husband and wife cannot, on the grounds of public 
policy, be admitted in evidence. State vy. Brittain, 117 N. C. 
7835) 23 49. Eo 433; 

In a suit in equity to set aside a judgment rendered in 
an action at law for fraud, letters from the plaintiff in the 
former action to his wife respecting fraud in that action 
are properly excluded when the letters are obtained by a 
third party with the consent of the wife, the letters being 
privileged communications and inadmissible against either 
the husband or the wife, McCoy vy. Justice, 199 N. C, 
602, 603, 155, S.-i 42459) 

Where a witness for the state has written a letter to 
his wife, and his wife, without his knowledge or consent, has 
given the letter to the defendant, the witness cannot be 
cross-examined relative to the letter in an attempt to prove 
bias. State vy. Banks, 204 N. C. 2595 10/ Be 851s 

Applied, in action by husband for criminal conversation, in 
Rouse v. Creech, 203 N. C. 378, 166 S. E. 174. See State v. 
Perry, 210 N. C. 796, 188 S. E. 639, dis. op. 

Cited in Nelson v. Nelson, 197 N. C. 465, 466, 149 S. E. 
585. 


§ 8-57. Husband and wife as witnesses in crim- 
inal actions.—The husband or wife of the defend- 


ant, in all criminal actions or proceedings, shall 
be a competent witness for the defendant, but 
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the failure of such witness to be examined shall 
not be used to the prejudice of the defense. 
Every such person examined as a witness shall 
be subject to be cross-examined as are other 
witnesses. No husband or wife shall be compel- 
lable to disclose any confidential communication 
made by one to the other during their marriage. 
Nothing herein shall render any husband or wife 
competent or compellable to give evidence against 
each other in any criminal action or proceeding, 
except to prove the fact of marriage in case of 
bigamy, and except that in all criminal prosecu- 
tions of a husband for an assault and battery 
upon his wife, or for abandoning his wife, and/or 
his children, or for neglecting to provide for her 
support, and/or the support of his children, it 
shall be lawful to examine the wife in behalf of 
the state against the husband. (Rev., ss. 1634, 
1635, 1636; Code, ss. 588, 1353, 1354; 1856-7, c. 
23; 1866, c. 43; 1868-9, c. 209; Wy es ALOR WEBS, 
cnd3, 5, 13°1933, c./361;,Cr Sr 1802) 


Cross Reference—As to competency in 
§ 8-56 and notes thereto. 

Editor’s Note.—Public Laws of 1933, cc. 13 and 361, added, 
near the end of this section, the words “and/or his children” 
following the word ‘‘wife’ and the words “and/or the sup- 
port of his children” following the word “support.” For 
a criticism of this amendment, see 11 N. C. Law Rev., 
231. 

In General.—Under this section the husband or wife is a 
competent witness for the defendant in all criminal actions 
or proceedings. State v. Harbison, 94 IN; “C2885: But 
neither is competent or compellable to give evidence against 
the other in any criminal proceeding. Id. See State v. 
Watson, 215 N. C. 387, 1 S. E. (2d) 886. 

Under this section a wife is neither competent nor com- 
pellable to testify against her husband in a criminal pro- 
ceeding, hence hearsay evidence of her declarations, not 
made in his presence or by his authority, which would be 
prejudicial to the husband, is inadmissible. State v. Reid, 
17S0N. GC. 745, IOP S: a 10a: 

See State v. Cotton, 218 N. C. 577, 12 S. E. (2d) 246. 

Discretion of Trial Judge.——Where the defendant husband 
is alleged to have stolen certain property, it is competent 
for him to introduce his wife as a witness to prove from 
what source he got the money to pay for such property, 
but unless he introduces her in proper time it rests within 
the discretion of the trial judge whether her testimony will 
be received. State v. Lemon, 92 N. C. 791, 793. 

A wife cannot be compelled to testify against her hus- 
band in a criminal action; but when she takes the stand 
in his behalf, she is subject to cross-examination in the 
same manner and to the same extent as any other wit- 
ness. State v. Tola, 222 N. C. 406, 23 S. E. (2d) 321. 

Confidential Communication—Testimony of a witness that 
at the time of the arrest of the defendant, by the officers 
of the law, his wife was present and said to him: “T told 
you that you would get into it if you did not stay with 
me like I wanted you to,” to which he replied: “hush,”’ 
is not a confidential communication between husband and 
wife within the contemplation of this section and may be 
testified to by the witness who was present and heard it, 
and is some evidence of guilt in connection with the other 
evidence in the case. State v. Freeman, 197 N. C. 376, 148 
S. EB. 450. 

he confidential communications between husband and 
wife cannot, on the grounds of public policy, be admitted in 
evidence. State v. Brittain, 117 N. C. 783, 23 S. E. 433. 

Husband May Testify against Wife in Assault.—Con- 
versely to the rule enunciated in this section, that a wife 
may testify against her husband in actions for assault 
against her, it appears that a husband may testify in as- 
saults by the wife against him, and this was so held. State 
vy. Davidson, 77 N. C. 522; State v. Alderman, 182 INeeC. 
917, 919, 110 S. E. 59. 

In case of assault and battery with intent to kill by 
poison, with evidence tending to show the previous threats 
of the wife, and that the poison was put into the food pre- 
pared by the daughter in her mother’s presence at their 
home, and that the husband was poisoned from eating 
thereof, the testimony of the husband as to his wife’s 
previous threats is not inadmissible under the provisions of 
this section, but is admissible for the purpose ot showing 
knowledge and identifying the perpetrators of the crime, 


civil action, see 
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and is distinguishable from the rule that threats are or: 
dinarily inadmissible on trials for assault and _ battery. 
State v. Alderman, 182 N. C. 917, 110 S. E. 59. 

The rule that neither the husband nor wife is competent 
to testify against the other in criminal cases does not apply 
to proof of assault by the one upon the other. State v. 
French, 203 N. C. 632, 166 S. E. 747. 

A wife under this section is not competent to testify 
against her husband in a prosecution for felonious burning 
and the admission of her testimony entitles him to a new 
trial. State v. Kluttz, 206 N. C. 726,.175 S. FE. 81. 

Failure of Wife to Appear and Testify.—The failure of 
the wife to be examined as a witness in behalf of a husband 
tried for a criminal offense, is expressly excluded as evi- 
dence to the husband’s prejudice by this section, though she 
is competent to testify. State v. Harris, 181 N. C. 600, 107 
S. E. 466. 

Where the trial judge has properly excluded from the 
consideration by the jury testimony relating to the wife’s 
failure to appear and testify in behalf of her husband on his 
trial for a homicide, the prisoner may not successfully com- 
plain of error on appeal in the failure of the trial judge to 
again instruct the jury thereon, when there has been no 
exception taken to the charge of the court or the refusal of 
any prayer for instruction on the subject. State v. Harris, 
181 N. C. 600, 107 S. FE. 466. 

Where a prisoner’s wife, on his trial for a homicide, has 
failed to appear and be examined in her husband’s defense, 
and a witness has testified to facts relating thereto, before 
the trial judge has had opportunity to rule upon the pris- 
oner’s objection, the reading of this section by the trial 
judge to the jury, and his telling them they must not con- 
sider this failure of the wife to appear as evidence to the 
prisoner’s prejudice, renders the error harmless, if any was 
committed. State v. Harris, 181 N. C. 600, 107 S. E. 466. 

During the absence of the judge, the solicitor in his argu- 
ment to the jury called the jury’s attention to the fact that 
defendant’s wife had not testified in his behalf, and persisted 
in the argument after objection by defendant’s counsel. Up- 
on its return, the court sustained the objection, and near the 
conclusion of its charge to the jury stated that the law did 
not permit such comment and that the jury should not let 
the argument influence it. Held: The solicitor’s comment 
violates this section, and was prejudicial, and called for 
prompt peremptory and certain caution by the court not only 
that the argument should be disregarded but that the 
failure of defendant’s wife to testify should not be considered 
to his prejudice, and the action of the court in merely sus- 
taining the objection and the caution later given by the 
court near the conclusion of the charge is insufficient to free 
the case of prejudice. State v. Helms, 218 N. C. 592, 12 S. 
E. (2d) 243. 

Threats.—In a homicide case, where there is a plea and 
evidence of self-defense, it is competent for defendant’s 
wife to testify to a threat made by deceased against her 
husband, which she communicated to defendant before 
the killing. State v. Rice, 222 N. C. 634, 24 S. BE. (2d) 483. 

Abandonment of Wife.—Under this section the wife is a 
competent witness against her husband as to the fact of aban- 


donment, or neglect to provide adequate support. State v. 
Brown, 67 N. C. 470. 


Proof of Marriage.— The wife is competent to prove the 
fact of marriage under an indictment against her husband 
for abandonment. State v. Chester, 172 N. C. 946, 90 S. E. 
697. The holding was otherwise under a former wording of 
the statute. State v. Brown, 67 N. C. 470. 

Same—Bigamy.—In an indictment for bigamy the first wife 
of the defendant is a competent witness to prove the mar- 
riage, public cohabitation as man and wife being public ac- 
knowledgments of the relation and not coming within the na- 
ture of the confidential relations which the policy of the law 
forbids either to give in evidence. State v. Melton, 120 N. 
C. 591, 26 S. E. 933. See also State v. McDuffie, 107 N. C. 
885, 890, 12 S. E. 83. 

Adultery Prior to Marriage.—Where a man and woman are 
indicted for fornication and adultery, and a nol. pros. is en- 
tered as to the feme defendant, the husband of the woman 
is a competent witness to show adultery between the defend- 
ants comtnitted before the marriage of the woman and the 
witness. State v. Wiseman, 130 N. C. 726, 41 S. E. 884. 

Copsolidation of Prosecutions against Husband and Wife.— 
Where husband and wife are separately indicted for the 
same homicide and the prosecutions are consolidated and 
tried together over their objections, and the wife’s testimony, 
though admitted only as to her, is to the effect that her 
husband killed deceased and forced her, through fear, to 
confess and attempt to exculpate him, her testimony is neces- 
sarily inculpatory of the husband and impinges this section, 


and his motion for a mistrial and severance at the con- 
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clusion of the state’s evidence should have been granted. 
State v. Cotton, 218 N. C. 577, 12 S. BE. (2d) 246. y 

Competency of Divorced Parties. —A divorced husband is 
incompetent to testify against the divorced wife in the trial 
of an indictment against her for fornication and adultery 
which occurred prior to the divorce. State v. Raby, 121 N. 
C. 682, 28 S. E. 490. 

Applied in State v. Perry, 210 N. C. 796, 188 S. E. 639, 
dissenting opinion. 

§ 8-58. Wife may testify in applications for 
peace warrants.—The wife shall be competent to 
make affidavit and testify in applications for peace 


warrants against the husband. (1933, c. 13, s. 2.) 


Art. 8. Attendance of Witness. 


§ 8-59. Issue and service of subpoena.—In ob- 
taining the testimony of witnesses in causes de- 
pending in the superior, criminal and inferior 
courts, the following rules shall be observed in 
practice, to wit: 

In suits where witnesses are to appear at any 
court, the clerk at the instance of a party shall 
issue a subpoena, directed to the sheriff or other 
officer of the county where such witnesses re- 
side, naming the time and place for their appear- 
ance, the names of the parties to the suit where- 
in the testimony is to be given, and the party at 
whose instance they are summoned. Every sub- 
poena made returnable immediately shall be is- 
sued only in term time, and shall be personally 
served on the witness therein named. A copy of 
every subpoena issued by the clerk in vacation, 
in case any witness therein named is not to be 
found, may be left at his usual place of residence; 
and such copy certified by the sheriff or other 
officer, and left as aforesaid, shall be deemed a 
legal summons, and the person therein named 
shall be bound to appear in the same manner as 
if personally summoned. (Rev., s. 1639; Code, 
me ieoue ot, C1. .8. bo si ieee Cond io, S. BO". OC. 
‘SS. 1803.) 

Cross Reference.—As to duty of clerk to issue subpoena, 
see § 2-16. 

§ 8-60. Attendance before referee or commis- 
‘ssioners.—In all cases not otherwise provided for, 
when witnesses are required to attend any court, 
commission, referee, order of survey, or jury of 
view, a summons shall be issued by the clerk of 
the court, at the request of either party, naming 
the day and place when and where they are to 
appear, the names of the parties to the suit, and 
in whose behalf summoned. (Rev., s. 1640; 
Comewes Is6Gcah a (s,.6. Sly Ss. 68271805. cen, ss. 
See tenk.2d 504.) 


§ 8-61. Subpoena duces tecum issued.—In all 
causes depending in any court, in which the 
production of an original paper, lodged in any 
of the public offices of the state, or in any office 
of any court, shall become necessary, the court 
may issue the process of subpoena duces tecum, 
requiring such persons who hold said offices to 
attend the court with such original paper, in like 
manner and under the same penalties as witnes- 
ses are required in cases of subpcena to testify. 
(Reyes, eal, Code: 6.1372 R. Cy csierst 
1797, c. 476; C. S. 1805.) 


§ 8-62. Subpcenas and depositions upon re- 
moval of cause.—When any cause shall be re- 
moved from the superior court of one county 
to that of another, after the order of removal, 
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depositions may be taken in the cause, and 
subpoenas for the attendance of witnesses and 
commissions to take depositions may issue from 
either of the said courts, under the same rules 
as if the cause had been originally commenced 
in the court from which the subpoenas or com- 
missions issued. (Rev., s. 1642; Code, s. 1371; 
R.. Cos Coenen 1510.16, 787 iP Te MT @URT Sh 
1806.) 

Cross Reference.—As to depositions generally, see § 8-71 
et seq. 

In General.—Until the transcript is deposited the removal 
is not consummated and the cause is not constituted so as 
to give full jurisdiction to the court to which the removal 
is ordered, hence to meet this situation the provision of 
this section gives to the clerk of either court the power to 


issue subpoenas for witnesses. Commissioners v. Lemly, 85 
N. C. 342, 346. 


Upon removal jurisdiction of the court from which the 
cause is removed ceases, unless otherwise provided in the 
order of removal, or by consent of the parties in writing, 


duly filed. Fisher y. Cid Copper Min. Con LOSN « Canl2a> 10 
Soe 1055; 


This section, however, makes one exception to the general 
rule by allowing the subpoena to be issued from either 


court. Fisher vy. Cid Copper Min. Co., 105 N. C. 123510) S; 
FE. 1055. 


Time for Depositing Transcript.—The party procuring the 
order of removal has until the term of the court to which 
the cause is removed to deposit his transcript. Fisher vy. 
Cid Copper Min. Co., 105 N. C 123,10) Se eelOS he 


§ 8-63. Witnesses attend until discharged; ef- 
fect of nonattendance.—Every witness, being sum- 
moned to appear in any of the said courts, 
in manner before directed, shall appear accord- 
ingly, and continue to attend from term to term 
until discharged, when summoned jn a civil ac- 
tion or special proceeding, by the court or the 
party at whose instance such witness shall be 
summoned, or, when summoned in a criminal 
prosecution, until discharged by the court, the 
Prosecuting officer, or the party at whose in- 
stance he was summoned; and in default thereof 
shall forfeit and pay, in civil actions or special 
proceedings, to the party at whose instance the 
subpoena issued, the sum of forty dollars, to be 
recovered by motion in the cause, and shall be 
further liable to his action for the full damages 
which may be sustained for the want of such 
witness’s testimony; or if summoned in a criminal 
prosecution shall forfeit and pay eighty dollars 
for the use of the state, or the party summoning 
him. If the civil action or special proceeding 
shall, in the vacation, be comp*omised and set- 
tled between the parties, and the party at whose 
instance such witness was summoned should omit 
to discharge him from further attendance, and 
for want of such discharge he shail attend the 
next term, in that case the witness,: upon oath 
made of the facts, shall be entitled to a ticket 
from the clerk in the same manner as other wit- 
nesses, and shall recover from the party at 
whose instance he was summoned the allowance 
which is given to witnesses for their attendance, 
with costs. 

No execution shall issue against any default- 
ing witness for the forfeiture aforesaid but after 
notice made known to him to show cause against 
the issuing thereof; and if sufficient cause be 
shown of his incapacity to attend, execution shall 
not issue, and the witness shall be discharged of 
the forfeiture without costs; but otherwise the 
court shail, on motion, award execution for the 
forfeiture against the defaulting witness. (Rev., 
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8.1643 odes, 1556 Re Ge «cl /31, “ss.260, “61; 
62; 1777, c..115, ss. 37, 38, 43; 1799, c. 528; 1801, 
c.7°5015 Gy S2.1807.) 


Cross Reference.—See also, §$ 6-51, 6-62. 

Duty to Attend.—When a subpoena has been served on a 
witness, he is required by this section to attend from term 
to term until discharged. State v. Gwynn, 61 N. C. 445. 

Non-Attendance Need Not Be Wilful.—This section does 
not require that the failure of the witness to attend should 
be “wilful.” In re Pierce, 163 N. C. 247, 79 S. E. 507. 

When Witness May Elect.—Where two subpoenas are 
served upon a witness, requiring his attendance on the 
same day at different places distant from each other, he is 
not bound to obey the writ which may have been first 
served, but may make his election between them. Icehour 
v. Martin, 44 N. C. 478. 

Test of Inability to Attend—In an early case, Eller v. 
Roberts, 25 N. C. 11, it was held that where a witness al- 
leges that he was unable to attend court, this inability 
must be decided by reference to the modes of travelling 
which are in use in the community. 

Where Service Had on Transient.—A witness, who is 
summoned in this State, while casually here, but who re- 
sides in another state, cannot be required to pay a for- 
feiture for non-attendance, if he has returned to his own 
state and is there at his domicile. Kinzey vy. King, 28 N. 
Cr 70: 

Attorney Not Exempt.—A witness who fails to appear 
when the case is called in which he has been subpoenaed to 
testify is not justified in his default because he is a practic- 
ing attorney at law and has cases to try in another county 
at the date upon which the case was called wherein he was 
a witness, and the party who subpoenaed him can recover 
the penalty, with the costs of the motions. In re Pierce, 
163) N.C. 5247,79 ‘So Bo 507 

An issue in bastardy is not a “criminal prosecution’* so as 
to subject a defaulting witness to the fine of eighty dollars, 
prescribed by this section. Ward v. Bell, 52 N. C. 79. 

Applied in State v. Perry, 210 N. C. 796, 188 S. E. 639, 
dissenting opinion. 


§ 8-64. Witnesses exempt from civil arrest.— 
Every witness shall be exempt from arrest in 
civil actions or special proceedings during his 
attendance at any court, or before a commis- 
sioner, arbitrator, referee or other person au- 
thorized to command the attendance of such wit- 
ness, and during the time such witness is going 
to and returning from the place of such attend- 
ance, allowing one day for every thirty miles 
such witness has to travel to and from his 
place of residence. (Rev., s. 1644; Code, s. 1367; 
Weak) 00181, 9 10; 1797, €Pile,8e442 CuSeis08) 


Common Law Rule Not Repealed.—This section does not 
serve to repeal the common law rule of exemption of wit- 
nesses from civil arrest. Cooper vy. Wyman, 122 N. C. 784, 
787, 29 S. E. 947, 

Not Applicable to Criminal Proceeding.—The exemption 
of witnesses from civil arrest accorded by this section, and 
of nonresident parties and witnesses voluntarily attending 
court here, on ‘grounds of public policy does not apply to 
parties arrested in criminal proceedings. White v. Under- 
wood, 125 N. C. 26, 34 S. EB. 104. 

Procedure for Claiming Exemption.—Where a party has 
not been granted the exemption from service of summons 
(which the courts seem to have placed on the same plane 
as the exemption from civil arrest), his remedy is not a 
motion to dismiss the action, but a motion, on special ap- 
pearance, to set aside the return of service. Dell School v. 
Pierce, 163 N. C. 424,79 S. EB. 687: This is because the 
service is not void but voidable. Cooper v. 

C. 784, 29 S. E. 947. : hes amet os 

Nonresident Attorney.—This section does not prevent 
service of summons on a nonresident attorney in this State 
to represent his clients in a matter pending in the federal 
3 Greenleaf vy. Peoples Bank, 133 N. C. 292, 45 S. E. 


Art. 9. Attendance of Witnesses from 
without State. 


§ 8-65. Definitions—“Witness” as used in this 
article shall include a person whose testimony is 
desired in any proceeding or investigation by a 
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grand jury or in a criminal action, prosecution 
or proceeding. 

The word “state” shall include any territory of 
the United States and District of Columbia. 

The word “summons” shall include a subpoena 
order or other notice requiring the appearance of 
a witness) © (4987 .6..217 .sa 2) 

See 15 N. C. Law Rev., No..4, p. 345. 


§ 8-€6. Summoning witness in this state to 
testify in another state.—If a judge of a court of 
record in any state which by its laws has made 
provision for commanding persons within that 
state to attend and testify in this state certifies, 
under the seal of stich court, that there is a crim- 
inal prosecution pending in such court, or that 
a grand jury investigation has commenced or is 
about to commence, that a person being within 
this state is a material witness in such prosecu- 
tion, or grand jury investigation, and that his 
presence will be required for a specified number 
of days, upon presentation of such certificate to 
any judge of a court of record in the county in 
which such person is, such judge shall fix a time 
and place for a hearing, and shall make an order 
directing the witness to appear at a time and 
place certain for the hearing. 

If at a hearing the judge determines that the 
witness is material and necessary, that it will not 
cause undue hardship to the witness to be com- 
pelled to attend and testify in the prosecution or 
a grand jury investigation in the other state, and 
that the laws of the state in which the prosecu- 
tion is pending, or grand jury investigation has 
commenced or is about to commence, and of any 
other state through which the witness may be re- 
quired to pass by ordinary course of travel, will 
give to him protection from arrest and the serv- 
ice of civil and criminal process, he shall issue 
a summons, with a copy of the certificate at- 
tached, directing the witness to attend and tes- 
tify in the court where the prosecution is pend- 
ing, or where a grand jury investigation has com- 
menced or is about to commence, at a time and 
place specified in the summons. In any such 
hearing the certificate shall be prima facie evi- 
dence of all the facts stated therein. 

If said certificate recommends that the witness 
be taken into immediate custody and delivered to 
an officer of the requesting state to assure his at- 
tendance in the requesting state, such judge may, 
in lieu of notification of the hearing, direct that 
such witness be forthwith brought before him for 
said hearing; and the judge at the hearing, being 
satisfied of the desirability of such custody and 
delivery, for which determination the certificate 
shall be prima facie proof of such desirability 
may, in lieu of issuing subpcena or stimmons, or- 
der that said witness be forthwith taken into cus- 
tody and delivered to an officer of the requesting 
state. 

If the witness, who is summoned as above pro- 
vided, after being paid or tendered by some prop- 
erly authorized person the sum of ten cents a mile 
for each mile by the ordinary traveled route to 
and from the court where the prosecution is pend- 
ing and five dollars for each day that he is re- 
quired to travel and attend as a witness, fails with- 
out good cause to attend and testify as directed 
in the summons, he shall be punished in the man- 
ner provided for the punishment of any witness 
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who disobeys a summons issued from a court of 
record in this state. (1937, c. 217, s. 2.) 

Cross Reference.—As to effect of non-attendance of wit- 
ness, see § 8-63. 

§ 8-67. Witness from another state summoned 
_to testify in this state—If a person in any 
state which by its laws has made provision for 
commanding persons within its borders to at- 
tend and testify in criminal prosecutions, or grand 
jury investigations commenced or about to com- 
“mence in this state, is a material witness in a 
prosecution pending in a court of record in this 
state, or in a grand jury investigation which has 
commenced or is about to commence, a judge of 
such court may issue a certificate under the seal 
of the court, stating these facts and specifying the 
number of days the witness will be required. Said 
certificate may include a recommendation that the 
witness be taken into immediate custody and de- 
livered to an officer of this state to assure his at- 
tendance in this state. This certificate shall be 
presented to a judge of a court of record in the 
county in which the witness is found. 

If the witness is summoned to attend and tes- 
tify in this state he shall be tendered the sum of 
ten cents a mile for each mile by the ordinary 
traveled route to and from the court where the 
prosecution is pending, and five dollars for each 
day that he is required to travel and attend as a 
witness. A witness who has appeared in accord- 
ance with the provisions of the summons shall not 
be required to remain within this state a longer 
period of time than the period mentioned in the 
certificate unless otherwise ordered by the court. 
If such witness, after coming into this state, fails 
without good cause to attend and testify as di- 
rected in the summons, he shall be punished in the 
manner provided for the punishment of any wit- 
ness who disobeys a summons issued from a court 
of record in this state. (1937, c. 217, s. 3.) 

Cross References.—See also, § 8-66. As to effect of non- 
attendance of witness, see § 8-63. 

§ 8-68, Exemption from arrest and service of 
process. — If a person comes into this state in 
obedience to a summons directing him to attend 
and testify in this state he shall not, while in this 
state pursuant to such summons, be subject to ar- 
rest or the service of process, civil or criminal, in 
connection with matters which arose before his 
entrance into this state under the summons. 

If a person passes through this state while go- 
ing to another state in obedience to a summons 
to attend and testify in that state, or while return- 
ing therefrom, he shall not while so passing 
through this state be subject to arrest or the serv- 
ices of process, civil or criminal, in connection 
with matters which arose before his entrance in- 
to this state under the summons. (1937, c. 217, 
s. 4.) 


Cress Reference.—See also, § 8-64. 

Res Judicata—In an action against the driver of a car 
upon whom service of summons was had while he was in 
the state in obedience to a summons from a coroner to tes- 
tify at an inquest, motion to vacate the service was al- 
lowed upon the court’s finding from the evidence that de- 
fendant was a nonresident and that therefore he was ex- 
empt from service of process in connection with matters 
which arose before his entrance into the state in obedience 
to the coroner’s summons, In a subsequent action arising 
out of the same collision, brought in another county by 
the administrator of a party killed in the collision, service 
was had upon the defendant at the same time and in the 
same manner. It was held that the prior adjudication that 


CH. 8.5 EVIDENCE—DEPOSITIONS 


§ 8-71 


defendant was a nonresident and was exempt from’ serv- 
ice under this section was in the nature of a judgment in 
rem and is res judicata as to the status and residence of 
the defendant, and is binding upon the administrator un- 
der the maxim res judicata pro veritate accipitur, and the 
holding of the court in the second action upon substan- 
tially the same evidence that defendant was a resident of 
this state and that the service of summons on him waa 
valid must be reversed on appeal even though supported 
by evidence, Current v. Webb, 220 N. C. 425, 17 S. E. 
(2d) 614. 

Applied in Bangle v. Webb, 220 N. C. 423, 17 S. E. (2d) 
613. 

§ 8-69. Uniformity of interpretation—This ar- 
ticle shall be so interpreted and construed as to 
effectuate its general purpose to make uniform 
the law of the states which enact it. (1937, c. 217, 
S.U5.) 


§ 8-70. Title of article—This article may be 
cited as “Uniform Act to Secure the Attendance 
of Witnesses from without a State in Criminal 
Proceedings.” (1937, c. 217, s. 6.) 


Art. 10. Depositions. 


§ 8-71. Manner of taking depositions in civil 
actions.—Any party in a civil action or special 
proceeding, upon giving notice to the adverse 
party or his attorney as provided by law, may 
take the’ depositions of persons whose evidence 
he may desire to use, without any special order 
therefor, unless the witness shall be beyond the 
limits of the United States. 

Depositions shall be taken on commission, is- 
suing from the court and under the seal thereof, 
by one or more commissioners, who shall be of 
kin to neither party, and shall be appointed by 
the clerk; or depositions may be taken by a 
notary public of this state or of any other state 
or foreign country, or any commissioner of oaths 
or commissioner of deeds of any foreign country, 
or by any officer of the army of the United States 
or marine corps having the rank of captain or 
higher, by any officer of the United States navy 
or United States coast guard having the rank of 
lieutenant, senior grade, or higher, or by any off- 
cer of the United States merchant marine having 
the rank of lieutenant, senior grade, or higher, 
without a commission issuing from the court. No 
official seal shall be required of said military or 
naval officials, but they shall sign their name, 
designate rank, name of ship or militiary divison, 
and date, without a commission issuing from the 
court. 

Depositions shall be subscribed and sealed up 
by the commissioners or notary public, and re- 
turned to the court, the clerk whereof or the 
judge holding the court, if the clerk is a party 
to the action, shall open and pass upon the same, 
after having first given the parties or their at- 
torneys not less than one day’s notice; and all 
such depositions, when passed upon and allowed 
by the clerk, without appeal, or by the judge 
upon appeal from the clerk’s order, or by the 
judge holding the court, when the clerk is a 
party to the action, shall be deemed legal evi- 
dence, if the witness be competent. (Rev., s. 1652; 
ode) as top fe 1011. c.. 158: Ru, G., ots Sha es 68: 
TEST, Coe 70 2118935. C2860; 1943; ‘c, 160) sate C.. S: 
1809.) 


Editor’s Note.—As this section originally stood, it con- 
tained many restrictive clauses which no longer appear. 
The 1943 amendment added to the second paragraph the 
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provisions relating to commissioners of oaths or deeds and 
to officers in the armed forces and in the merchant ma- 
rine. Section 2 of the amendatory act provided that in 
all instances in which depositions had been taken by an 
officer of the armed forces as provided in the said para- 
graph, they are validated as though taken pursuant thereto. 

Purpose of Section.—The purpose of this section is to save 
the inconvenience and cost of taking witnesses to the court, 
unless the party desiring the testimony of the witness sees 
fit to summon him to attend the court and testify in per- 
son. Sparrow v. Blount, 90 N. C. 514, 516. 

Optional with Party Desiring the Evidence.—A party may 
take the deposition; he is not obliged to do so and it is 
optional with him whether he will or not. Sparrow v. 
Blount, 90 N. C. 514, 516. 

Right of Cross Examination.—Where a cause has been res 
ferred and regularly proceeded with before a commissioner 
to take deposition therein, the party has a right to cross- 
examine the witnesses of the opposing party, which may 
not be denied him as a matter of law. Sugg v. St. Mary’s 
Oil Engine Co., 193 N. C. 814, 138 S. E. 169. 

Presumed Regular.—The presumption is that a deposition 
has been properly taken when it appears thereon that it was 
taken by one named in the commission on the day and at the 
designated place. Younce v. Broad River Lumber Co., 155 
INE, LOR PR AMIS D2 CAE 

May Be Taken in Place of Business.—It is not error to 
take a deposition in the place of business of one of the 
parties if such place is named in the notice and there is no 
suggestion that the other party suffered any prejudice 
thereby. Bank v. Carr, 130 N. C. 479, 41 S. E. 876. 

May Be Taken before Answer.—The plaintiff is not re- 
quired to delay taking the deposition of a witness in a 
cause until after the answer is filed. Freeman v. Brown, 
TSU Ne Gl 111 Ss6b eo a0: 3 

Leading Question.—It is discretionary with the trial judge 
whether or not answers to leading questions shall be stricken 
out of the deposition. Bank v. Carr, 130 N. C. 479, 41 S. E. 
876. 

Necessity of Sealing.—A deposition must be sealed up by 
the commissioners, so as to prevent inspection and altera- 
tion; it need not be certified under the seal of the commis- 
sioners. Ward v. Ely, 12 N. C. 372. 

Where a deposition was found among the papers, with a 
commission unattached, and an envelope which appeared to 
have been sealed up and afterwards broken open, it was 
held that this was sufficient evidence to justify the clerk 
in finding that the deposition had been taken under such 
commission, and had been returned to him sealed up by the 
commissioner, and therefore, that the clerk had done right 
in passing upon and allowing such deposition to be read. 
Hill v. Bell, 61 N. C. 122. 

Name of Witness in Commission Not Essential.—It is not 
necessary that the commission issued for taking depositions 
name the particular witness to whose depositions exceptions 
are taken, when the notice to take the deposition gave the 
name of the witness and the address of the commissioner, 
and the requirement of the statute has been met. Jeffords 
v. Albemarle Waterworks, 157 N. C. 10, 72 S. E. 624. 

Signature of Witness Unnecessary.—Where a deposition is 
otherwise regular and identified, it should not be refused as 
evidence because it has not been signed by the witness 
whose testimony was being taken, this not being required 
by our statute. Boggs v. Cullowhee Min. Co., 162 N. C. 
393, 78 S. E. 274. And the fact that it was signed when 
neither party was present is not ground for refusing to ad- 
mit it. Riff vy. Yadkin, etc., Co., 189 N. C. 585, 127 S. E. 
588. 

Question Need Not Be Written.—In the taking of a depo- 
sition, interrogatories are not required to be in writing, and 
when there is nothing to indicate that the deposition does 
not contain the whole of the deponent’s testimony or that it 
was not written down at the time and in the presence of 
the witness, a motion to quash should be refused. Chippewa 
Valley Bank v. National Bank, 116 N. C. 815, 21 S. E. 688. 

Attachment or Identification of the Papers.—While it is 
customary, and the better practice, to attach to a deposi- 
tion a paper-writing therein referred to, or, if there are 
more than one deposition, to attach it to one and identify it 
by reference in the others, and in case the writing is a 
matter of record or in the custody of the court, over which 
the parties have no control, to attach an exemplified copy; 
it is not required by our statutes that the writing be so 
attached, and when this has not been done, the fact af 
identity may be proved as any other fact in evidence. In 
re Will of Clodfelter, 171 N. C. 528, 88 S. E. 625. 

As to waiver of formal defects, see note of McArter vy. 
Rhea, 122 N. C. 614, 30 S. E. 128, under section 8-81. 

Notice to Adverse Party Required.—A party offering to 
read a deposition as evidence must prove that he has given 
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the notice of the opening of the deposition before the clerk 
prescribed by this section, or show facts that would amount 
to a waiver by the opposite party of the statutory require- 
ment. Berry*y. Hall) 105°N.) Gr 154,010 Sr! 903 See sec. 
tion 8-72 and notes thereto. 

Power of Clerk.—This section allowing the clerk to pass 
upon depositions only applies to the depositions of com- 
petent witnesses; where, therefore, he passed upon and al- 
lowed one to be read which was taken out of the county,. 
under a commission without a seal, it was held, that such 
action of his might well be disregarded by the court trying 
the cause. Sehorn v. Williams, 51 N. C. 575. 

An Appeal Essential for Review by Court.—The superior 
court has no jurisdiction to decide whether a deposition be 
regularly taken, except on appeal from the clerk’s decision, 
Hix v. Fisher, 60 N. C. 474. 

Qualification of Commissioner Presumed.—A commissioner 
appointed to take depositions will be presumed to be prop- 
erly qualified until the contrary is shown. Gregg v. Mallett 
111 N. C. 74, 15 S. EF. 936. 

Mistake in Name.—Where the notice to take depositions 
correctly states the name of the commissioner appointed 
to take them, and is otherwise regular, it is error for the 
trial judge to exclude the depositions, as evidence, on ac- 
count of a slight error in the spelling of the commissioner’s 


name. Hardy y. Phoenix Mut. Life Ins. Co., 167 
83S. E. 5. cates Es oo 
Commissioner Related to Parties.—The commissioner 


should not be related to either of the parties, but the bur- 
den of proving this relationship rests upon the movant. 


oe v. Broad River Lumber Co., 155 N. C. 2398 fla 


Same—Objection—An objection that a commissioner tc 
take depositions is related to one of the parties must be 
taken at the time of opening such depositions before the 
clerk. Kerr v. Hicks, 131 N. C. 05425 Sa. 532: 

Duty of Witness to Answer.—The commissioner acts for 
the court and it is the duty of the witness to answer proper 
questions propounded by him, just as though the examina- 
tion is conducted before the judge or clerk. Bradley, etc., 
Co. v. Taylor, 112 N. C. 141, 146, 17 S. E. 69. ne, 

Delay of Commission Insufficient for Continuance.—Com- 
missions to take testimony are issued at the instance and’ 
for the benefit, of one of the parties, and he will iiaaaily 
make them returnable at the earliest day consistent with 
convenience. But if through laches or from a wish to delay 
the trial, he should not do so, the non-execution of the 
commission will be adjudged an insufficient reason for ask- 
ing a continuance. Duncan v. Hill, 19 N. C. 291. 


§ 8-72. Notice required for taking depositions. 
—In taking depositions in civil actions or special 
proceedings, written notice of the time and place 
of taking a deposition, specifying the name of 
the witness, must be served by the party at 
whose instance it is taken upon the adverse 
party or his attorney. The time for serving such 
notice shall be as follows: Three entire days when 
the party notified resides within ten miles of the 
place where the deposition is to be taken; in 
other cases, where the party notified resides in 
the state, one day more for every additional’ 
twenty miles, except where the deposition is to 
be taken within ten miles of a railway in running 
operation in the state, when one day only shall 
be given for every hundred miles of railway to 
the place where the deposition is to be taken. 
When a deposition is to be taken beyond the 
state, ten days notice of the taking thereof shall 
be given, when the person whose deposition is. 
to be taken resides within ten miles of a railway 
connecting with a line of railway within twenty 
miles of the place where the person notified re- 
sides. In other cases, where there are no rail- 
ways running as above specified, twenty days. 
notice shall be given. When objection is taken 
to the reading of any such deposition, upon the 
ground that there are no railways or connecting 
railways to and from the points specified in this. 
section, or that the notice given had otherwise 
been actually insufficient, it shall devolve upon 
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the party objecting to satisfy the court of the 
truth of his allegation. (Rev., s. 1652; Code, s. 
1357: 1881, c. 279; C. S. 1810.) 


In General.—The object of the notice is to give the party 
an opportunity to attend and cross-examine; and, while on 
the one hand, a party will not be forced to attend on Sun- 
day, or on a day when his presence is required at another 
place for the purpose of that very suit, so, on the other, 
it is held that the principle is complied with substantially, 
if the notice describes the place with reasonable certainty. 
Owens v. Kinsey, 51 N. C. 38, 40. 

Variance between Notice and Certificate—A deposition 
certified to have been taken at the house of J. E. was ob- 
_ jected to because the notice was to take it at the house of 
‘J. A. E., it was held, that it would be presumed that the 
notice and certificate referred to the same person. Ellmore 
v. Mills, 2 N. C. 359. 

Alternative Days.—A notice to take a deposition on ‘“‘the 
5th or 6th” of a certain month was held sufficient. Kenedy 
v. Alexander, 2 N. C. 25. 

On a Particular Day for Several Successive Weeks. 
Notice to take a deposition on a particular day of every 
week for three successive months is not good. Bedell v. 
State Bank, 12 N. C. 483. 

Conflicting Dates.—Where notice is served, that deposi- 
tions will be taken at the same time in two different places, 
so that the party who is notified cannot be present at both, 
he may attend at either place designated and disregard 
the notice as to the other, and the deposition taken in 
his absence at the other place will, on motion, be 
quashed or suppressed, but where he elects to appeal by 
counsel and cross-examines the witnesses without making 
any objection at the time, this is a waiver as to any defect 
in the notice. Ivey v. Bessemer City Cotton Mills, 143 N. 
G5 189,655.52). 613: 

Certainty of Place—A misdescription of a place, in one 
small particular, in a notice to take depositions will not 
be fatal, if there be other descriptive terms used in the no- 
tice, less liable to mistake, by which such place may be 
identified. Pursell v. Long, 52 N. C. 102. 

Reasonableness as to Time.—Where the statute required 
three days’ notice of the taking of a deposition, and only 
two days’ notice was given and the opposite party ap- 
peared and objected to the shortness of notice, and declined 
' to cross-examine the deponent, the deposition was rejected. 
In such cases the day on which notice is given is not 
counted, but the day on which the deposition is taken may 
be counted. Beasley v. Downey, 32 N. C. 284. 

Where Parties Specially Mentioned.—Where notice was 
given to take the deposition of certain parties, specifically 
mentioned, “‘and others,’’ and depositions of those particu- 
larly mentioned were not taken, it was held to be no ground 
for exception. McDugald v. Smith, 33 N. C. 576. 

The notice directing the commissioner to take the deposi- 
tions of persons named “and others,” depositions taken of 
others than those named are admissible. In re Will of 
Rawlings, 170 N. C. 58, 86 S. E. 794. 


Notice to One of Joint Defendants.—Upon a bill against 
joint administrators relative to the acts of the intestate, of 
which the administrators put in a joint answer, a deposi- 
tion taken by the plaintiff upon notice to one of the de- 
fendants only was excluded, though it was the deposition of 
the plaintiff’s only witness, who had since died. Cox v. 
Smitherman, 37 N. C. 66. 

Served at Residence of Party.—Notice of taking a deposi- 
tion is sufficient, if left at a party’s residence. Kennedy & 
Co. v. Fairman, 2 N. C. 404. 

Service by Constable——A town constable cannot serve a 
notice to take depositions in an action pending in the su- 
perior court. Cullen v. Absher, 119 N. C. 441, 26 S. E. 33. 

Notice by Guardian Appointed after Person Released as 
Sane.—Where a party to an action has become insane and 
placed in a State institution therefor, and is thereafter re- 
leased therefrom as sane, § 122-67, the court is without au- 
thority, after his regaining his sanity, to appoint a guard- 
ian ad litem for him, § 1-65, and notice to the guardian so 
appointed as to the taking of depositions of witnesses does 
not comply with the requirements of this section, and upon 
objection, the depositions so taken should be excluded. Orr 
v. Beachboard, 199 N. C. 276, 154 S. E. 311. 

Proof of Service——The practice permits the person, who 
has served the notice that a deposition will be taken, to ap- 
pear before the commissioners and swear to that fact and 
if it be shown by the certificate of the commissioners, the 
deposition may be read. Sawrey v. Murrell, 3 N. C. 397. 
As to service and proof, see 4.N. C. Enc. Dig. 695 et seq. 

Absent Party or Attorney.—In taking depositions where 
a party lives out of the State, notice may be given to the 
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absent party, or to his attorney in court. Savage vy. Rice 
{Ne cg. % 


§ 8-73. Publication of notice in case of non- 
resident.—Instead of the notice served upon the 
adverse party or his attorney in taking deposi- 
tions in civil actions or special proceedings, when 
the adverse party is a nonresident and has no at- 
torney of record, it shall be sufficient to publish 
notice to the adverse party in some newspaper 
published in the county where the action is 
pending, or if no newspaper is published in such 
county, then in some newspaper in the judicial 
district, for three consecutive weeks, giving the 
time and place of taking the deposition and 
specifying the name of the witness. And when 
the adverse party is a nonresident and _ service 
of notice cannot be had upon him or his attorney 
in this state, then one publication of notice to 
open such deposition shall be sufficient notice. 
(1913. 62187+5 Co Sx i8isy) 
cated Reference.—As to publication generally, see §$§ 1-98, 

Where the defendant had left for parts unknown, and 
his attorney in the case had died, and none other been sub- 
stituted, and plaintiff was desirous of taking a deposition 
in New England, an order was made directing publica- 
tion for three successive weeks in a newspaper, of notice 
that the deposition would be taken at a certain place and 


day three months after publication. Maxwell vy. Holland, 2 
Nee Canalo. 


§ 8-74. Depositions for defendant in criminal 
actions.—In all criminal actions, hearings and 
investigations it shall be lawful for the de- 
fendant in any such action to make affidavit be- 
fore the clerk of the superior court of the county 
in which said action is pending, that it is im- 
portant for the defense that he have the testi- 
mony of any person, whose name must be given, 
and that such person is so infirm, or otherwise 
physically incapacitated, or nonresident of this 
state, that he cannot procure his attendance at 
the trial or hearing of said cause. Upon the fil- 
ing of such affidavit, it shall be the duty of the 
clerk to appoint some responsible person to take 
the deposition of such witness, which deposition 
may be read in the trial of such criminal action 
under the same rules as now apply by law to 
depositions in civil actions: Provided, that the 
solicitor or prosecuting attorney of the district, 
county or town in which such action is pending 
have ten days notice of the taking of such deposi- 
tion, who may appear in person or by repre- 
sentative to conduct the cross-examination of 
such witness. This section shail not apply to 
the taking of depositions in courts of justices of 
the peace. (Rev., s. 1652; Code, s.' 1357; 1891, 
c. 622; 1893, c. 80; 1915, c. 251; C. S. 1812.) 

Not Applicable to State Witnesses.—In State v. Harris, 
181 N. C. 600, 107 S. E. 466, Stacy, J., commenting on an 
offer of a trial judge to allow the defense to take depo- 
sitions of State’s witnesses, in a dissenting opinion 
said: “This section provides that the defendant, in all crim- 
inal actions, may take the depositions of witnesses to be 
used as evidence in his behalf. But this applies to his own 
witnesses and not to those who testify against him. It 
would be strange, indeed, to say that a statute, intended 
to grant, as it does, a privilege to the defendant, could be 
used to deprive him of his constitutional guarantees. As to 
the witnesses offered by the State, he has the right to de- 
mand their presence in the courtroom, and to confront them 
with other witnesses, and to subject them to the test of a 
cross-examination. State v. Mitchell, 119 N, C. 784, 25 S. 


E. 783. The prisoner may not be required to examine the 
State’s witnesses in the absence of the jury; and the con- 
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trary suggestion of his Honor, though unintentional, was 
prejudicial to the defendant.” ; 

Where there are several defendants in the same Dill 
of indictment, it is not necessary to notify each of the 
others of the taking of a deposition by one for use as evi- 
dence on his behalf. State v. Finley, 118 N. C. 1162, 24 S. 
E. 495. 

A deposition taken under this section is competent to 
be read in favor of one prisoner, although it contains tes- 
timony charging his codefendant with committing the 
crime. When so read, it is the duty of the presiding judge 
to instruct the jury that they are not to consider it as 
evidence against the codefendant thus charged with the 
crime, but only as evidence in favor of the prisoner who 
offers it. “State v. Finley, 118 N. C. 1162, 24 S. E. 495. 

§ 8-75. Depositions in justices’ courts.—Any 
party in a civil action before a justice of the 
peace may take the depositions of all’ persons 
whose evidence he may desire to use in the ac- 
tion; and to do so he may apply to the clerk of 
the superior court for a commission to take the 
same, and shall proceed in all things in taking 
such depositions as if such sction was pending 
in the superior court. When any such deposi- 
tions are returned to the clerk, they shall be 
opened and passed upon by the clerk, and de- 
livered to the justice of the peace before whom 
the trial is to be had; and the reading and using 
of said depositions shall conform to the rules of 
the ssuperior court. (Rev., s, 1646; Code,” ss: 
1359; 1872-3, c. 83; C. S. 1813.) 


§ 8-76. Depositions before municipal authori- 
ties—Any board of aldermen, board of town or 
county commissioners or any person interested 
in any proceeding, investigation, hearing or trial 
before such board, may take the depositions of 
all persons whose evidence may be desired for 
use in said proceeding, investigation, hearing or 
trial; and to do so, the chairman of such board 
or such person may apply in person or by at- 
torney to the superior court clerk of that county 
in which such proceeding, investigation, hearing 
or trial is pending, for a commission to. take the 
same, and said clerk, upon such application, shall 
issue such commission, or such deposition may 
be taken by a notary public of this state or of any 
other state or foreign county without a commis- 
sion issuing from the court; and the notice and 
proceedings upon the taking of said depositions 
shall be the same as provided for in civil actions; 
and if the person upon whom the notice of the 
taking of such deposition is to be served is absent 
from or cannot after due diligence be found with- 
in this state, but canbe found within the county 
in which the deposition is to be taken, then, and 
in that case, said notice shall be personally 
served on such person by the commissioner ap- 
pointed to take such deposition or by the notary 
taking such deposition, as the case may be; and 
when any such deposition is returned to the clerk 
it shall be opened and passed upon by him and 
delivered to such board, and the reading and using 
of such deposition shall conform to the rules of 
the superior court. (Rev., s. 1653; 1889, c. 151; 
1943, c. 543; C. S. 1814.) 


Editor’s Note.—The 1943 amendment 
sions relating to notary public. 


inserted the provi- 


§ 8-77. Depositions in quo warranto proceed- 
ings.—In all actions for the purpose of try- 
ing the title to the office of clerk of the superior 
court, register of deeds, county treasurer or 
sheriff of any county, it shall be competent and 


CH. 8. EVIDENCE—DEPOSITIONS 


§ 8-79 


lawful to take the deposition of witnesses before 
a commissioner or commissioners to be appointed 
by the judze of the district wherein the case is 
to be tried, or the judge holding the court of said 
district, or the clerk of the court wherein the 
case is pending, or a notary public, under the 
same rules as to time of notice and as to the 
manner of taking and filing the same as is now 
provided by law for the taking of depositions in 
other cases; and such depositions, when so taken, 
shall be competent to be read on the trial of such 
action, without regard to the place of residence 
of such witness or distance of residence from said 
place of trial: Provided, that the provisions of this 
section shall not be construed to prevent the oral 
examination, by either party on the trial, of such 
witnesses as they may summon in their behalf. 
(Rev., s. 1654; 1889, c. 428; 1943, c. 543; C. S. 
1815.) 


§ 8-78. Commissioner may subpoena witness 
and punish for contempt.— Commissioners to 
take depositions appointed by the courts of 
this state, or by the courts of the states or terri- 
tories of the United States, arbitrators, referees, 
and all persons actizg under a commission issu- 
ing from any court of record in this state, are 
hereby empowered, they or the clerks of the 
courts respectively in this state, to which such 
commission shall be returnable, to issue sub- 
poenas, specifying the time and place for the at- 
tendance of witnesses before them, and to ad- 
minister oaths to said witnesses, to the end that 
they may give their testimony. And any wit- 
ness appearing before any of the said persons 
and refusing to give his testimony on oath touch- 
ing such matters as he may be lawfully examined 
unto shall be committed, by warrant of the per- 
son before whom he shall so refuse, to the com- 
mon jail of the county, there to remain until he 
may be willing to give his evidence; which warrant 
of commitment shall recite what authority the 
person has to take the testimony of such witness, 
and the refusal of the witness to give it. (Rev., 
s. 1649; Code, s. 1362; R. C., c. 31, s. 64; 1777, 
G; (115, “Ss; 42" 18055 .c. 685, "Ssi 1) Bee [S45 acme. 
1850, ¢.-4883. C; S. 1816.) 


Cross References.—As to attendance of witnesses before 
commissioners, etc., see § 8-60. See also, § 5-1, subsec. 6, 
under which refusal of witness to be sworn or answer ques- 
tions amounts to contempt. 

Power Not Exclusively in Commissioner.—The power to 
commit to jail a person refusing to testify before a commis- 
sioner, as provided for in this section, is not given exclu- 
sively, if at all, to the commissioner, but he may invoke 
the aid of the judge from whom he derives his appoint- 
ment and whose authority is defied. Bradley, etc., Co. v. 
Taylor, LIZ SNS CG, 141 17 +See e869: 


§ 8-79. Attendance before commissioner en- 
forced —The sheriff of the county where the wit- 
ness may be shall execute all such subpcenas, and 
make due return thereof before the commis- 
sioner, or other person, before whom the witness 
is to appear, in the same manner, and under the 
same penalties, as in case of process of a like 
kind returnable to court; and when the witness 
shall be subpoenaed five days before the time of 
his required attendance, and shall fail to appear 
according to the subpoena and give evidence, the 
default shall be noted by the commissioner, 
arbitrator, or other person aforesaid; and in case 
the default be made before a commissioner act- 
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ing under authority from courts without the 
state, the defaulting witness shall forfeit and 
pay to the party at whose instance he may be 
subpeenaed fifty dollars, and on the trial for 
such penalty the subpcena issued by the com- 
missioner, or other person, as aforesaid, with the 
indorsement thereon of due service by the officer 
serving the same, together with the default noted 
as aforesaid and indorsed on the subpcena, shall 
be prima facie evidence of the forfeiture, and 
sufficient to entitle the plaintiff to judgment for 
the same, unless the witness may show his in- 
capacity to have attended. (Rev., s. 1650; Code, 
Bi tedes eR: Ci, sce Bi, Pe eaeis48" co 66. Ss. 2: 
£650;'c, 188, ssi 1, 8 Ce Se i617.) 


§ 8-80. Remedies against defaulting witness be- 
fore commissioner.—But in case the default be 
made before a commissioner, arbitrator, referee 
or other person, acting under a commission or 
authority from any of the courts of this state, 
then the same shall be certified under his hand, 
and returned with the subpcena to the court by 
which he was commissioned or empowered toa 
take the evidence of such witness; and there- 
upon the court shall adjudge the defaulting wit- 
ness to pay to the party at whose instance he 
was summoned the sum of forty dollars; but 
execution shall not issue therefor until the same 
be ordered by the court, after such proceedings 
had as shall give said witness an opportunity to 
show cause, if he can, against the issuing there- 
gt, (Rev. 's.1651> Code, s, 1364:) RosC.,, cd. 31) 
s. 66; 1850, c. 188, s. 2; C. S. 1818.) 


§ 8-81. Objection to deposition before trial._— 
At any time before the trial, or hearing of an 
action or proceeding, any party may make a 
motion to the judge or court to reject a deposi- 
tion for irregularity in the taking of it, either 
in whole or in part, for scandal, impertinence, 
the incompetency of the testimony, for insufficient 
notice, or for any other good cause. The ob- 
jecting party shall state his exceptions in writ- 
ing. (Rev., s. 1648; Code, s. 1361; 1895, c. 312: 
1903, c: 132; 1869-70, c. 227, ss. 13, 17; C. S. 1819.) 


Purpose of Section.—The purpose of this section is to set- 
tle the depositions as evidence before the trial or hearing 
and thus prevent surprise, misapprehension, confusion and 
delay on the trial. Carroll v. Hodges, 98 N. C. 418, 420, 4 
Shien, 199. 

Time and Manner of Objection.—As stated by the sec- 
tion exceptions to a deposition, especially those which re- 
late to its regularity, should be disposed of, at the latest, 
before the trial is entered upon. Ivey v. Bessemer City Cot- 
ton Mills, 143 N. C. 189, 197, 55 S. E. 613; Barnhardt vy. 
Smith, 86 N. C. 473, 480; Carroll v. Hodges, 98 N. C. 418, 4 
S. E. 199. Such objection must be made in writing. Brit- 
tain v. Hitchcock, 127 N. C. 400, 37 S. E. 474. 

Same—When Allowed at Trial—Where it appeared that 
no notice had been given to the adverse party of the taking 
of a deposition, and that it had not been passed upon by 
the clerk, it was held that an objection to its reception 
might be taken on the trial of the action. Bryan v. Jeffreys, 
104VIN, CG. 242, 10 Si: Bn 167. 

Waiver of Formal Defects.—Where a party attends upon 
and takes part in taking depositions, he thereby waives all 
objections of a formal character, but a void process will 
not be vitalized unless there is an amendment without 
prejudice to third parties. McArter v. Rhea, 122 N. C. 614, 
30. S. . 2128. 

The failure to insert the name of the commissioner in 
the commission to take the deposition is waived by the ob- 
jecting party appearing at the taking of the deposition and 
making no objection thereto until after the trial was 
begun. Womack vy. Gross, 135 N. C. 378, 47 S. E. 464; Tom- 
linson Chair Mfg. Co. vy. Townsend, 153 N. C. 244, 69 S. E. 
145. 
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Where the provisions of this section as to making the 
objection before trial and in writing are not complied with, 
the objection to the deposition is waived Woodley yv. Has- 
sell, 94 N. C. 157. 

For discussion of waiver in general, see 4 N. C. Enc. 
Dig. 706; as to cross-examination of witnesses, see 4 N. 
C. Enc. Dig. 707. ‘ 

Cited in Hood System Industrial Bank vy. Dixie Oil | Bi es 
205'..N.) Gy 778s. 77932 172. S.. E..°360. 


§ 8-82. Deposition not quashed after trial be- 
gun.—No deposition shall be quashed, or re- 
jected, on objection first made after a trial has 
begun, merely because of an irregularity in tak- 
ing the same, provided it shall appear that the 
party objecting had notice that it had been taken, 
and it was on file long enough before the trial to 
enable him to present his objection. (Rev., s. 
1647; Code, s. 1360; 1869-70, c. 227, s. 12: C. S. 
1820.) 

Opportunity to Object before Trial_—Where a deposition 
was open and on file before the trial, and an objection 
thereto was made for thé first time on the trial, it was 
held that the objection could not be sustained. Morgan v. 
Royal Fraternal Ass’n, 170 N. C. 75, 81, 86 S. E. 975; cit- 
ing Ivey v. Bessemer City Cotton Mills, 143 N. C. 189, 55 
S. E. 613. And this is true whether the motion is to quash 


the deposition in whole or in part. Carroll vy. Hodges, 98 
N. C. 418, 4S. E. 199. 

Filing as Notice.—Where the deposition had been on file 
for two or three months before the trial, the appellant’s 
counsel having notice and being Present when it was 
opened by the clerk and ordered by him to be read in evi- 
dence on the trial, and they making no objections thereto, 
it was held that such deposition could not be quashed on 
oral objection made at the trial. Carroll v. Hodges, 98 N. 
C. 418, 4 S. E. 199. 

As to failure to give notice to adverse party, see note 


of Bryan v. Jeffreys, 104 N. C. 242, 10 S. E. 167, under sec- 
tion 8-81. 

Preservation of Exception.—Where a commissioner to 
take depositions has, over the objection and exceptions of a 
party litigant, denied him the right of cross-examination 
of a witness of his opponent, and the litigant has appealed 
therefrom to the trial court, and preserved his right, the 
exception gives notice of the grounds upon which it was 
based, and on his motion on the trial, the deposition relat- 
ing to that part of the evidence will be stricken out. Sugg 
v. St. Mary’s Oil Engine Co., 193 N. C. 814, 138 S. E. 169. 

Incompetent Questions. — Since a deposition can be 
quashed only for irregularities in the taking or the in- 
competency of witnesses, objection should be taken to the 
questions and answers of the deponent by way of excep- 
tion and not by motion to quash the depositions. Jeffords v. 
Albemarle Waterworks, 157 N. C. 10, 72 S. E. 624. 

Stated in Gulf States Steel Co. v. Ford, 173 N. C. 195, 91 


S. E. 844. 

§ 8-83. When deposition may be read on the 
trial—_-E very deposition taken and returned in the 
manner provided by law may be read on the trial 
of the action or proceeding, or before any referee, 
in the following cases, and not otherwise: 

1, If the witness is dead, or has become in- 
sane since the deposition was taken. 

2. If the witness is a resident of a foreign 
country, or of another state, and is not present 
at the trial. 

3. If the witness is confined in a prison out- 
side the county in which the trial takes place. 

4. If the witness is so old, sick or infirm as 
to be unable to attend court. 

5. If the witness is the president of the 
United States, or the head of any department of 
the federal government, or a judge, district at- 
torney, or clerk of any court of the United 
States, and the trial shall take place during the 
term of such court. 

6. If the witness is the governor of the state, 
or the head of any department of the state gov- 
ernment, or the president of the university, or 


[577 ] 


§ 8-84 


the head of any other incorporated college in 
the state, or the superintendent or any physician in 
the employ of any of the hospitals for the. insane 
for the state. 

7. If the witness is a justice of the supreme 
court, or a judge, presiding officer, clerk or 
solicitor of any court of record, and the trial 
shall take place during ‘he term of such court. 

8. If the witness is a member of the congress 
of the United States, or a member of the general 
assembly, and the trial shall take place during a 
session of the body of which he is a member. 

9. If the witness has been duly summoned, 
and at the time of the trial is out of the state, or 
is more than seventy-five miles by the usual pub- 
lic mode of travel from the place where the 
court is sitting, without the procurement or 
consent of the party offering his deposition. 

10. If the action is pending in a justice’s court 
the deposition may be read on the trial of the 
action, provided the witness is more than sev- 
enty-five miles by the usual public mode of 
travel from the place where the court is sitting. 
Civey., Ss. 1645 Code, S. 13583 RirC.. Gucly soo, 
1777, c. 115, ss. 39, 40, 41; 1803, c. 633; 1828, c. 24, 
BSiats ey L836, ic. (BOP1 869-70 Memeo Li Loew me. 
B79, ss. 1; 3; 1905, c.-366; 1919, 1c 324"C Ss: 1820.) 


Cross References.—As to manner, form, and time of tak- 
ing exceptions, see §§ 8-81, 8-82 and notes thereto. As to 
depositions in criminal actions, see § 8-74 and notes thereto. 

Selected Parts.—It is not permissible to introduce se- 
lected portions of depositions without offering the whole. 
Sternberg v. Crockon, etc., Co., 172 N. C. 731, 90 S. E. 935: 
Enloe v. Charlotte Coca-Cola Bottling Co., 210 N. C. 262, 186 
S. E. 242. 

Witness Unable to Talk.—The deposition of a witness 
adjudged to be unable to talk or remain in court is ad- 
missible in evidence under this section. Willeford v. 
Bailey, 132 N. C. 402, 43 S. E. 928. 

Where Admissible in Subsequent Action.—In the trial of 
an action a deposition regularly taken in another action 
between the same parties and involving the same subject 
matter is admissible as substantive evidence. MHartis v. 
Charlotte Elect. Ri 'Co., 162 N.C. -286;).78 S.70B., 1645) Tt 
may be introduced whether the deponent was examined as 
a witness in the case being tried or not. Mabe v. Mabe, 
AZINE) 52, 29) Sv, ).2o4s. 

The difference between hearsay evidence and that ob- 
tained by deposition, as pointed out by the court in the 
Hartis case, lies in the fact that in the latter instance the 
testimony is taken before one who is empowered to ad- 
minister oaths, and the adverse party is given full oppor- 
tunity to cross-examine.—Ed. Note. 

Same—Where Action Survives.—Where the deposition de 
bene esse of the plaintiff in an action has been taken in 
accordance with law, and the plaintiff has since died, but 
the cause of action survives, the deposition may properly be 
read in evidence in behalf of those who survive him in in- 
terest, and have properly been made parties to the original 
action. Barbee v. Cannady, 191 N. C. 529, 132 S. EK. 572, 

Meaning of “Duly Summoned.”—By reasonable  con- 
struction the ninth sub-division of this section means that 
where the deposition has been regularly taken, and where 
the witness is more than seventy-five miles from the place 
of trial without the consent of the party, and the presence 
of the witness cannot be procured, the deposition may be 
read if a subpoena has been duly issued—not necessarily 
served. ‘Tomlinson Chair Mfg. Co. v. Townsend, 153 N. C. 
244, 69 S. E. 145. See also Sparrow v. Blount, 90 N. C. 514. 

Stated in Jeffords v. Albemarle Waterworks, 157 N. C. 
10, 72 S. E. 624; Barnhardt v. Smith, 86 N. C. 473. Sec- 
tion cited in Stern & Co. v. Herren, 101 N. C. 517, 8 S. E. 
221. 


§ 8-84. Depositions taken in the state to be used 
in another state: 

1. By whom obtained. In addition to the other 
remedies prescribed by law, a party to an action, 
suit or special proceeding, civil or criminal, pend- 
ing in a court without the state, either in the 
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United States or any of the possessions thereof, 
or any foreign country, may obtain, by the pro- 
ceedings prescribed by this section, the testimony 
of a witness and in connection therewith the pro- 
duction of books and papers within the state to 
be used in the action, suit or special proceeding. 


2. Application filed. Where a commission to 
take testimony within the state has been issued 
from the court in which the action, suit or special 
proceeding is pending, or where a notice has been 
given, or any other proceeding has been taken for 
the purpose of taking the testimony within the 
state pursuant to the laws of the state or country 
wherein the court is located, or pursuant to the laws 
of the United States or any of the possessions there- 
of, if it isa court of the United States, the person 
desiring such testimony, or the production of papers 
and documents, may present a verified petition to 
any justice of the supreme court or judge of the 
superior court, stating generally the nature of 
the action or proceeding in which the testimony 
is sought to be taken, and that the testimony of 
the witness is material to the issue presented in 
such action or proceeding, and he shall set forth 
the substance of or have annexed to his petition 
a copy of the commission, order, noticé, consent 
or other authority under which the deposition is 
taken. In case of an application for a subpcena to 
compel the production of books or papers, the peti- 
tion shall specify the particular books or papers, 
the production of which is sought, and show that 
such books or papers are in the possession of 
or under the control of the witness and are ma- 
terial upon the issues presented in the action or 
special proceeding in which the deposition of the 
witness is sought to be taken. 


8. Subpoena issued. Upon the filing of such pe- 
tition, if the justice of the supreme court or judge 
of the superior court is satisfied that the applica- 
tion is made in good faith to obtain testimony 
within the provisions of this section, he shall is- 
sue a subpoena to the witness, commanding him 
to appear before the commissioner named in the 
commission, or before a commissioner within the 
state, for the state, territory or foreign country in 
which the notice was given or the proceeding 
taken, or before the officer designated in the 
commission, notice or other paper, by his title 
or office, at a time and place specified in the sub- 
poena, to testify in the action, suit or special pro- 
ceeding. Where the subpoena directs the pro- 
duction of books or papers, it shall specify the 
particular books or papers to be produced, and 
shall specify whether the witness is required to 
deliver sworn copies of such books or papers 
to the commissioner or to produce the original 
thereof for inspection, but such books and original 
papers shall not be taken from the witness. This 
subpcena must be served upon the witness at least 
two days, or, in case of a subpcena requiring the 
production of books or papers, at least five days 
before the day on which the witness is com- 
manded to appear. A party to an action or pro- 
ceeding in which a deposition is sought to be 
taken, or a witness subpcenaed to attend and 
give his testimony, may apply to the court issu- 
ing such subpcena to vacate or modify the same. 

4, Witness compelled to attend and testify. If 
the witness shall fail to obey the subpcena, or 
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refuse to have an oath administered, or to testify 
or to produce a book or paper pursuant to a sub- 
poena, or to subscribe his deposition, the justice 
or judge issuing the subpcena shall, if it is de- 
termined that a contempt has been committed, 
prescribe punishment as in case of a recalcitrant 
witness. Upon proof by affidavit that a person 
to whom a subpoena was issued has failed or re- 
fused to obey such subpcena, to be duly sworn or 
affirmed, to testify or answer a question pro- 
pounded to him, to produce a book or paper 
which he has been subpoenaed to produce, or to 
subscribe to his deposition when correctly taken 
down, the justice or judge shall grant an order 
requiring such person to show cause before him, 
at a time and place specified, why he should not 
appear, be sworn or affirmed, testify, answer a 
question propounded, produce a book or paper, or 
subscribe to the deposition, as the case may be. 
Such affidavit shall set forth the nature of the ac- 
tion or special proceeding in which the testimony 
is sought to be taken, and a copy of the pleadings 
or other papers defining the issues in such action 
or special proceeding, or the facts to be proved 
therein. Upon the return of such order to show 
cause, the justice or judge shall, upon such affi- 
davit and upon the original petition and upon 
such other facts as shall appear, determine 
whether such person should be required to ap- 
pear, be sworn or affirmed, testify, answer the 
question propounded, produce the books or pa- 
pers, or subscribe to his deposition, as the case 
may be, and may prescribe such terms and con- 
ditions as shall seem proper. Upon proof of a 
failure or refusal on the part of any person to 
comply with any order of the court made upon 
such determination, the justice or judge shall 
make an order requiring such person to show 
cause before him, at a time and place. therein 
specified, why such person should not be punished 
for the offense as for a contempt. Upon the re- 
turn of the order to show cause, the questions 
which arise must be determined as upon a motion. 
If such failure or refusal is established to the sat- 
isfaction of the justice or judge before whom the 
order to show cause is made returnable, he shall 
enforce the order and prescribe the punishment 
as hereinbefore provided. 


5. Deposit for costs required. The commis- 
sioner herein provided for shall not proceed to 
act under and by virtue of his appointment until 
the party seeking to obtain such deposition has 
deposited with him a sufficient sum of money to 
cover all costs and charges incident to the tak- 
ing of the deposition, including such witness fees 
as are allowed to witnesses in this state for at- 
tendance upon the superior courts. From such 
deposit the commissioner shall retain whatever 
amount may be due him for services, pay the 
witness fees and other costs that may have been 
incurred by reason of taking such deposition, and 
if any balance remains in his hands, he shall pay 
the same to the party by whom it was advanced. 
(Rev:, s, 1655; 1903, c. 608; C..S. 1822:) 


Art. 11. Perpetuation of Testimony. 


§ 8-85. Relief afforded by superior courts.— 
The relief afforded in courts of equity by what is 
known as a “bill to perpetuate testimony” shall be 
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afforded by the superior ‘courts of this State. 
(T9Sa, @. 252, s.. 1.) 


§ 8-86. How to obtain relief.—Such relief may 
be obtained either by a special proceeding before 
the clerk of the superior court, or by a civil ac- 
tion brought to the superior court in term. (1935, 
c. 254, s. 2.) 


§ 8-87. Rules of procedure; admissibility of 
testimony taken.—Such special proceedings and 


civil actions shall be governed by the same rules 


of procedure that govern other special proceedings 
and civil actions; and the testimony taken therein 
shall be admissible in the trial of any controversy, 
under the same regulations and restrictions which 
govern depositions taken in other cases in which 
the taking of depositions is provided for by the 
laws of this State: Provided, however, the evidence 
so perpetuated shall not be competent against any 
person who was not served with notice now pro- 
vided by law for the taking of depositions in civil 
causes to be present and cross examine said wit- 
messes. (1935, c. 254, s. 3.) 

Cross References.—As to procedure in civil actions, see § 


1-88 et seq. As to procedure in special proceeding, see § 
1-393 et seq. As to depositions, see § 8-71 et seq. 


§ 8-88. Taxing costs.—The costs of such special 
proceedings and civil actions shall be taxed against 
the party at whose instance the proceeding is in- 
stituted. (1935, c. 254, s. 4.) 


Art. 12. Inspection and Production of Writings. 


§ 8-89. Inspection of writings—The court be- 
fore which an action is pending, or « judge there- 
of, may, in its or his discretion, and upon due no- 
tice, order either party to give to the other, within 
a specified time, an inspection and copy, or per- 
mission to take a copy, of any books, papers, and 
documents in his possession or under his control, 
containing evidence relating to the merits of the 
action or the defense therein. If compliance with 
the order be refused, the court, on motion, may ex- 
clude the paper from being given in evidence, or 
punish the party refusing, or both. (Rev., s. 
16565. Code, ’s.. S98e RM Cove. SHE) ei PS RS 
C. 51,'s. 862" 1821, ¢ 1098: C.°C: -P\ gs. 331; 1828, 
Cig Cg ancl Meera 

Cross Reference.—As to examination of adverse party, see 
§ 1-569 and notes thereto. 

Editor’s Note.—This section is quite similar to the pro- 
visions of section 8-90 and must be construed therewith. 
In many of the cases the courts have used the term “‘pro- 
duction’”’ when more properly the term “inspection” should 
be used, as the case was decided primarily under the pro- 
visions of this section. The reasoning used by the courts 


would indicate that this use of language has not been 
through inadvertence, but on the other hand would seem 


to furnish an additional support to the statement that the © 


two sections are kindred in their nature and substance. 

Liberally Construed.—This section is remedial, and should 
be liberally comstrued to advance the remedy intended 
thereby to be afforded. Abbitt v. Gregory, 196 N. C. 9, 
DL LaaeS,, VE. 297. 

Discretion of Court.—Whether the trial court shall grant 
an order for the inspection of writings upon a sufficient 
affidavit rests in its sound discretion, Dunlap y. London 
Guaranty, etc., Co., 202 N. C. 651, 163 S. E. 750. 

The trial court’s refusal to grant plaintiff’s motion, for 
an order that defendant produce certain written statements 
signed by witnesses, employees of defendant, which state- 
ments these employees testified they used to refresh their 
recollection before becoming witnesses, was not error, the 
granting of such motion being in the discretion of the court, 
and the record failed to show that the requirements of this 
and the following section were met by plaintiff, or that the 
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written statements were in court. Star Mfg. Co. v. Atlan- 
tic Coast Tine R. Co., 222 N. C. 330, 23 S. E. (Cd) 32. 

Application for Order.—While a “roving commission for 
the inspection of papers’’ will not be ordinarily allowed, 
an application for an order for inspection of writings is 
sufficiently definite when it refers to papers under the ex- 
clusive control of the adverse party, which relate to the 
immediate issue in controversy, which could not be defi- 
nitely described, and an order based thereon wili be up- 
held. Bell v. Murchison National Bank, 196 N. C. 233, 143 
Woeeedl: 

Substitute for Bill of Discovery.—This section is prima- 
rily designed and intended to afford the facilities for the as- 
certainment of truths that were formerly supplied by a bill 
of discovery. Girard Nat. Bank v. McArthur, 165 N. C. 
DAAC l oss hye O27. 

Must Be Pertinent to Issue.——Upon motion to allow in- 
spection or copy of books, papers, etc., before trial, it must 
be made to appear that the instrument in question relates 
to the merits of the action or is pertinent to the issue. 
Evans v. Seaboard Air Line R. Co., 167 N. C. 415, 83 S. E. 
617. 

Where No Information Could Be Gained.—Under this 
section, a person will not be ordered to allow an inspection 
of the paper-writing if the party making the request 
knows the contents thereof. Sheek v. Sain, 127 N. C. 266, 


37 S. E. 334. The court said: “The object of this section 
is to enable a party to get information that he did not 
have, or to give him more definite information, or data, 


than he already had.” Id. 

Inspection within Specified Time.—This section only au- 
thorizes the judge to order one party to exhibit the writ- 
ing to the other and require a copy to be given him or per- 
mit him to take a copy of the same, within a_ specified 
times Sheek ‘ya sain 127mNe) C.u260, ee OL Oa Osa ome LE 
was not intended that there should be an investigation of 
the controversies—a kind of inferior court or petty trial— 
with witnesses and lawyers on both sides. Id. 

An examination of an adverse party, under § 1-569 et seq., 
may be joined with an order under this section for an 
inspection of writings, in the possession or under the con- 
trol of the party to be examined. Abbitt v. Gregory, 196 
N.C. 9) 11; 1440S2 2975 

Due Notice Required.—The inspection as provided for in 
this section can only be had upon the order of the court, 
made after due notice. Vann v. Lawrence, 111 N. C. 32, 34, 
I5r eS, ee DOSES 

Same—Duration of Notice.—A notice to produce papers, 
etc., “on a trial to be had this day,” is not confined to a 
trial on that day, but extends to a trial at a subsequent 
term. State v. Kimbrough, 13 N. C. 431. 

As an Aid to Frame Complaint.—In an action by a 
stockholder of a corporation to set aside as fraudulent an 
assignment by the corporation of a contract, the plaintiff is 
entitled under this section to inspect the records and books 
of the corporation in order to obtain information upon 
which to frame his complaint. Holt v. Southern Finish- 
ing, etc., Co., 116 N. C. 480, 487, 21 S. E. 919. This is true 
even though their evidence may result in pecuniary in- 
jury. Id. 

Depositing the Papers Not Required.—This section does 
not authorize the judge or clerk to issue an order that the 
respondent be required to deposit the papers in the clerk’s 
office. Mills v. Biscoe Lumber Co., 139 N. C. 524, 52 S. E. 
200. 

Extent of Admission.—The papers, when produced by the 
method herein prescribed, are competent evidence for all 
legitimate purposes. Austin v. Secrest, 91 N. C. 214, 218. 


Applicability of Res Judicata.—An order of the judge, re- 
versing an order of the clerk with reference to the produc- 
tion of papers, is a discretionary matter, and being an ad- 
ministrative order in the cause, and not affecting the 
*" merits, is not res judicata and the motion can be renewed 
and a new order obtained. Mills v. Biscoe Lumber Co., 139 
N. C. 524, 52-8.) 8. 200. 

Motion to Nonsuit.—A motion to nonsuit a plaintiff for 
not producing books or papers, cannot be made unless a 
previous order of the court has been obtained for the pro- 
duction of such books or papers. Graham y. Hamilton, 25 
NeCs S81. 

Where Inspection Refused.—Where the judge refuses an 
inspection which is of the character authorized by this sec- 
tion, it still rests within his discretion to compel the pro- 
duction of the writing later or upon trial, when its compe- 
tency and pertinency as evidence bearing on the issue may 
be better determined. Evans vy. Seaboard Air Line R. Co., 
167, N.C: 4155. 8325.) Bele 

The affidavit supporting an order for inspection of writ- 
ings must sufficiently designate the writings sought to be 
inspected and show that they are material to the inquiry, 
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and where the affidavit is insufficient the order based 
thereon is invalid. Dunlap v. London Guaranty, etc., Co., 
202, NS Gs 651,0 163 7 Osa a 7oGe 

An application for an order for inspection of writings is 
sufficiently definite when it refers to papers under the ex- 
clusive control of the adverse party which relate to the im- 
mediate issue in controversy, and which cannot be more defi- 
nitely described by applicant. Rivenbark vy. Shell Union Oil 
Corp., 217 N. C. 592, 8 S.. E. (2d) 919. 

And Must Show Materiality and Necessity.—It is re- 
quired that the affidavit set forth facts showing the mate- 
riality and necessity of the papers sought to be produced, 
and the mere averment that they are material and necessary 
is insufficient. Patterson v. Southern Ry. Co., 219 N. C. 23, 
T2eS5 bya (2d) O52, 

Review. — Where the trial court, within its discretion, 
has ordered a party to give to the other an inspection and 
copy of certain books, papers or documents containing ma- 
terial evidence, and the order is supported by sufficient 
findings of fact, and there is no evidence of abuse of such 
discretion, the order is not reviewable on appeal, and the 
appeal will be dismissed. Abbitt v. Gregory, 196 N. C. 9, 
144 S. E. 297. 

Reviewal by Supreme Court.—The Supreme Court will 
not pass upon the propriety of discharging a rule for the 
production of papers under this section unless the facts are 
stated upon which the application is based. Maxwell v. 
McDowell, 50 N. C. 391. 

Appeal Allowed.—An appeal lies from an order requiring 
a person to allow an inspection of paper writings. Sheek 
Ves alte l2/) ING Co266; 08f) oy Bn 334, 

Applied to note for purpose of taking photographic copy 
thereof, in Girard Nat. Bank vy. McArthur, 165 N. C. 374, 
81 S. EF. 327. Applied in Long v. Oxford, 104 N. C. 408, 10 
S. E. 525, to determine the genuineness of a new promise on 
an indebtedness set up by the plaintiff to defendant’s plea 
of the statute of limitations. 

Stated in McDonald v. Carson, 94 N. C. 497; Whitten v. 
Western Union Tel. Co., 141 N. C. 361, 54 S. E. 289; Harper 
von Pinkston elie YNo LC 203.) 1/ oe eetoL, 

Cited in Sossamon v. Oaklawn Cemetery, 212 N. C. 535, 
193° S. . 720. 


§ 8-90. Production of writings—The courts 
have full power, on motion and due notice thereof 
given, to require the parties to produce books or 
writings in their possession or control which con- 
tain evidence pertinent to the issue, and if a 
plaintiff shall fail to comply with such order, and 
shall not satisfactorily account for his failure, the 
court, on motion, may give the like judgment for 
the defendant, as in cases of nonsuit; and if a 
defendant shall fail to comply with such order, 
and shall not satisfactorily account for his fail- 
ure, the court, on motion as aforesaid, may give 
judgment:against him by default. (Rev., s. 1657; 
Code,es 337d Re Cie Custis. 2554 82 cea 
1828, c. 7; C. S. 1824.) 


Discretion of Court.—When the requirements of the ap- 
plicant, as set forth in the preceding section, are met, this 
section does nothing more than vest the granting of such 
application in the discretion of the judge. Star Mfg. Co. 
v. Atlantic Coast Line R. Co., 222 N. C. 330, 333, 23 S. E. 
(2d) 32. 

Complaint Essential—A court cannot under this section 
order the production of papers by the defendant where no 
complaint has been filed, so that, in case the papers are 
not produced, the court can render judgment for the plain- 
tiff, according to the provision of the section. Branson vy. 
Fentress, 35 N. C. 165. 

Where No Answer Filed.—Where no answer has been 
filed, the defendant is not entitled to an order to inspect a 
check in possession of the plaintiff, under this section. 
Sheek v. Sain, 127 N. C. 266, 37 S. E. 334. 

Proof by Parol.—The contents of a paper writing cannot 
be proved by parol, unless notice has been given to the ad- 
verse party, who has it in possession to produce it on trial. 
Murchison v. Mcleod, 47 N. C. 239. 

As to requirement of notice, see note of Vann v. Law- 
rence, 111 N. C. 32, 15 S. E. 1031, under section 8-89, As 
to requirement of pertinence to issue, see note of Evans 
v. Seaboard Air Tine R. Co., 167 N. C. 415, 83 S. E. 617, 
under section 8-89, 

Due notice is notice sufficient to enable the party to have 
the document when called for. McDonald v. Carson, 95 N. 
Ce Orns 
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Generally if a party dwells in another town than that in 
which the trial is had, a service of notice upon him at the 
place where the trial is had, or after he has left home to 
attend court, to produce papers, is not sufficient. Beard 
v. Southern R. Co., 143 N. C. 136, 55 S. E. 505. 

As to extent of admission, see note of Austin v. Secrest, 
91 N. C. 214, under section 8-89. 

Affidavit for Non-Production—Where the plaintiff’s affi- 
davit stated that he had not seen the letter (ordered pro- 
duced) since he first sent it, that he had not knowingly 
destroyed it, and had made diligent search for it and could 
not find it, thus it was held to be sufficient cause shown 
for a discharge of the rule for its production. Fuller v. 
McMillan, 44 N. C. 206. 

Stated in McDonald y. Carson, 94 N. C. 497; Riven- 
bark v. Shell Union Oil Corp., 217 N. C. 592, 8 S. E. (2d) 
919. 


§ 8-91. Admission of genuineness.—Either party 
may exhibit to the other, or to his attorney, at 
any time before the trial, any paper material 


to the action, and request an admission in writ- 
ing of its genuineness. If the adverse party, or 
his attorney, fail to give the admission within four 
days after the request, and if the party exhibiting 
the paper be afterwards put to expense in order to 
prove its genuineness, and the same be finally 
proved or admitted on the trial, such expense, to be 
ascertained at the trial, shall be paid by the party 
refusing the admission, unless it appear to the 
satisfaction of the court that there were good 
reasons for the refusal. (Rev., s. 1658; Code, s. 
578; R./ CP eau ieeecoenhas., C8158. 86181821, 
CM 10953 1828 P cys ate s Setse Cy S, 11828;) 


Comments by Counsel.—Counsel may comment as to the 
truth of the contents of an instrument as suggested by its 
appearance, even after the admission in writing under this 
section that the instrument is genuine. Knight v. Hough- 
talling, 85 N. C. 17. 





Chapter 9. Jurors. 


Art. 1. Jury List and Drawing of 
Original Panel. 


9-1. Jury list from taxpayers of good character. 
9-2. Names on list put in box. 
9-3. Manner of drawing panel for term from box. 
9-4. Local modifications as to drawing panel. 
9-5. Fees of jurors. 
9-6. Jurors having suits pending. 

7. Disqualified persons drawn. 
8. How drawing to continue. 
-9. Drawing when commissioners fail to draw. 


Art. 2. Petit Jurors; Attendance, Regulation and 
Privileges. 


9-10. Summons to jurors drawn; to attend until 
discharged. 

9-11. Summons to talesmen; their disqualifications. 

9-12. How talesmen summoned when sheriff in- 
terested. 

9-13. Penalty for disobeying summons. 

9-14. Jury sworn; judge decides competency. 

9-15. Questioning jurors without challenge. 

9-16. Causes of challenge to juror drawn from 
box. 

9-17. Jurors impaneled to try case furnished with 
accommodations. 


Art. 1. Jury List and Drawing of Original Panel. 


§ 9-1. Jury list from taxpayers of good char- 
acter.—The board of county commissioners for 
the several counties at their regular meeting on 
the first Monday in June, in the year nineteen 
hundred and five, and every two years there- 
after, shall cause their clerks to lay before them 
the tax returns of the preceding year for their 
county, from which they shall proceed to select 
the names of all such persons as have paid all 
the taxes assessed against them for the preced- 
ing year and are of good moral character and of 
sufficient intelligence. A list of the names thus 
selected shall be made out by the clerk of the 
board of commissioners and shall constitute the 
jury list, and shall be preserved as such. (Rev., 
s. 1957; Code, ss, 1722, 1723; 1806, c. 694; 1889, 
c. 669; 1809, ‘c. 729° 189%, cc. 117; 539; 1899; 'c. 729; 
1937, cc. 19, 200; 1941, c. 92; C. S. 2312.) 


Sec. 

9-18. Exemption from civil arrest. 

9-19. Exemptions from jury duty. 

9-20. Clerk to keep record of jurors. 

9-21. Extra or alternate juror; challenges; com- 
pensation and duties. 


Art. 3. Peremptory Challenges in Civil Cases. 


9-22. Six peremptory challenges on each side. 
9-23. Where several defendants; challenges appor- 
tioned; discretion of judge. 


Art. 4. Grand Jurors. 


9-24. How grand jury drawn. 

9-25. Grand juries in certain counties. 

9-26. Exceptions for disqualifications. 

9-27. Foreman may administer oaths to witnesses. 
9-28. Grand jury to visit jail and county home. 


Art. 5. Special Venire. 


9-29. Special venire to sheriff in capital cases. 

9-30. Drawn from jury box in court by judge’s 
order. 

9-31. Penalty on sheriff not executing writ or ju- 
rors not attending. 


Local ModificationMacon: 1933, ¢. 62; Yancey: 1929, 
COMI Ts) Go. 

Editor’s Note.—Public Laws 1937, c. 19, applicable only to 
Ashe county, changed the date for selecting the jury list to 
the first Monday in March. 3 


Public Laws 1937, c. 200, amended this section by adding 
the following: “In Ashe county, non-payment of taxes shall 
not be a bar to jury service nor prevent the placing of the 
names of persons otherwise qualified upon the jury list for 
said county.” 

Public Laws, 1941, c. 92 repealed Public Laws, 1937, ec. 
19, - 200. 

Section Directory.—The regulations contained in this sec- 
tion, relative to the revision of the jury lists, are directory 
only and, while they should be observed, the failure to do 
so does not vitiate the venire in the absence of bad faith 
or corruption on the part of the county commissioners. 
State v. Smarr, 121 N. C. 669, 28 S. EB. 549; State v. Perry, 
122 N. C. 1018, 29 S. E. 384; State v. Bonner, 149 N. C. 
n19;./G3' (S.° H. -84. 

Special Statute Allowing Other Method.—Where a stat- 
ute creating a special criminal court for certain counties 
allows every facility to the accused for getting a fair and 
impartial jury, it is not unconstitutional because it does 
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not follow the same methods of drawing the jury which 
are provided for by the superior courts. State v. Jones, 
OF. TN, (C4ooe TS es (680) ; 

Alienage.—Alienage is disqualification of a juror. 
v. Hinton, 196 N. C. 341, 145 S. E. 615. 

Omission of Negroes.—The omission of negroes from the 
jury list, when not excluded on account of their race, is 
not of itself grounds for quashing an indictment. State 
v. Daniels, 134 N. C. 641, 46 S. E. 743. 

Names of Qualified Persons Not on Jury List.—Where 
the county commissioners, while drawing the jurors, laid 
aside the names of several persons, otherwise qualified, for 
the reason that they did not know whether they were resi- 
dents of the county, and the jury list was completed by the 
names of other duly qualified persons, if there was any ir- 


Hinton 


regularity it did not affect the action of the jurors so 
drawn and summoned. State v. Wilcox, 104 N. C. 847, 
10 $. B. 453. 


Merely Purging Jury List.—Merely purging the jury list 
of the names of those who had not paid their taxes, with- 
out adding any new names thereto, does not vitiate the 
venire in the absence of bad faith or corruption on the part 
of the county commissioners. State v. Dixon, 131s Nee CG; 
808, 42 S. EB. 944. 

Section Does Not Abolish Challenge.—This section pro- 
viding that good and lawful men, required by the Consti- 
tution to serve on juries, shall be men found by the county 
commissioners to have paid taxes for the preceding year, 
and of good moral character and of sufficient intelligence, 
did not abolish challenges to jurors, in particular actions, 
for bias, interest, kinship. ete. State v. Vick, 132 N.C. 
995, 43 S. E. 626. 

Juror Having Served within Two Years.—A juror of the 
original panel is not subject to be challenged upon the 
ground that he had served upon a jury in the same court 
within two years; only tales-jurors who have thus served 


are disqualified by the statute. State v. Brittain, 89 N. C. 
481. 
Payment of Taxes—Motion to Quash Indictments.—Un- 


der this section only such persons as have paid all of their 
taxes for the preceding year are competent to serve as ju- 
rors or grand jurors. Breese v. United States, 143 Fed. 
250. But there are many defenses to the failure to pay. 
For example nonpayment of taxes due to failure to put 
name on list of taxpayers does not of itself disqualify the 
juror. Breese v. United States, 203 Fed. 824. Nor does 
this section disqualify where the juror owned no taxable 
property above the exemption. U. S. v. Breese, 172 Fed. 
761. To disqualify the failure to pay must be for the 
fiscal year preceding the annual revision at which the ju- 
ror’s name was drawn. State v. Davis, 109 N. C. 780, 14 
S. E. 780; State v. Hargrove, 100 N. C. 484, 6 S. E.. 185; 
Sellers v. Sellers, 98 N. C. 13, 3 S. E. 917; State v. Car- 
land, 90 N. C. 668. And a juror is not disqualified when 
the sheriff has been enjoined from collecting his taxes. 
State v. Heaton, 77 N. C. 505. 

he findings of the judge in the trial court as to whether 
a juror has paid his taxes is not reviewable on appeal. 
State v. Carland, 90 N. C. 668. 

Formerly it was held that an indictment could be quashed 
if one of the members of the grand jury had not paid his 
taxes but this was changed by legislative enactment. See 
sec, 9-26 and note thereto. 

Cited in Haney v. Lincolnton, 
EB. 573; Ryals v. Carolina Contracting Co., 
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74S. 9B, (2d) 581 (dis. op.). 


207 N. C. 282, 292, 176 S. 
219 N. C. 479, 


§ 9-2. Names on list put in box.—The com- 
missioners at their regular meeting on the first 
Monday in July in the year nineteen hundred 
and five, and every two years thereafter, shall 
cause the names on their jury list to be copied 
on small scrolls of paper of equal size and put 
into a box procured for that purpose, which must 
have two divisions marked No. 1 and No. 2, 
respectively, and two locks, the key of one to 
be kept by the sheriff of the county, the other 
by the chairman of the board of commissioners, 
and the box by the clerk of the board.’ (Rev., 
s. 1958; Code, s. 1726; 1868-9, c. OiswubratGor «Ce 
19; 1941, ¢. 92; C. Sre3isr) 

Editor’s Note.—Public Laws 1937, c. 19, applicable only to 
Ashe county changed date for putting names in box to 
“frst Monday in March or @ date selected and approved 
on the first Monday in March.” Public Laws 1941, c. 92, 
repeaied Public Laws 1937, ¢, 19. 
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_ Boxes Improperly Marked.—Where the partitions of the 
jury box, instead of being marked “No. 1”? and ‘No. 2,” 
were marked “Jurors Drawn” and “Jurors Not Drawn”; 
there was a lock on each partition, but one key unlocked 
both; there was but one key and that was placed in the 
custody of the register and ex officio clerk to the board of 
county commissioners by the chairman of the board, it was 
held that a special venire drawn under the directions of 
the presiding judge from such boxes was legal. State v. 
Potts, 100° NimG@: -457, "6" Se Baves7. 


Middle Letter Entered Erroneously.—The entering on the 
scroll of the name J. I, B. summoned as a juror, as J. S. 
B. is immaterial, since the use of a middle letter forms no 
part of the name. State v. Mills, 91 N. C. 581. 

Applied in State v. Walls, 211 N. C. 487, 191 S. E. 232. 

§ 9-3. Manner of drawing panel for term from 
box.—At least twenty days before each regular 
or special term of the superior court, the board of 
commissioners of the county shall cause to be 
drawn from the jury box out of the partition 
marked No. 1, by a child not more than ten years 
of age, thirty-six scrolls except when the term of 
court is for the trial of civil cases exclusively, 
when they need not draw more than twenty-four 
scrolls. The persons whose names are inscribed 
on said scrolls shall serve as jurors at the term 
of the superior court to be held for the county 
ensuing such drawing, and for which they are 
drawn. The scrolls so drawn to make the jury 
shall be put into the partition marked No. 2. The 
said commissioners shall at the same time and in 
the same manner draw the names of eighteen 
persons who shall be summoned to appear and 
serve during the second week, and a like num- 
ber for each succeeding week of the term of said 
court, unless the judge thereof shall sooner dis- 
charge all jurors from further service. ‘The said 
commissioners may, at the same time and in the 
same manner, draw the names of eighteen other 
persons, who shall serve as petit jurors for the 
week for which they are drawn and summoned. 
The trial jury which has served during each week 
shall be discharged by the judge at the close of 
said week, unless the said jury shall be then ac- 
tually engaged in the trial of a case, and then 
they shall not be discharged until the trial is de- 
termined. (Rev., s. 1959; Code, ss. 1727, 1731; 
1889, c. 559; 1897, c. 117; 1868-9, c. 175; 1868-9, c. 
9. s. 63,1806, cx 69471901, ci6367 1901 ey es omes: 
1908; Cutis L905) \cC. 938, 76))S.045 2900, Casco woes 
C895 CAS -eat47) 

Local Modification—Buncombe, Cabarrus, Catawba, 
syth, Guilford, Haywood, Iredell, Wake: 1933, c. 89. 

Cross _References.—As to manner of drawing panel when 
commissioners fail to act, see § 9-9. As to drawing of 
grand jury from those returned as jurors, see § 9-24. As 
to drawing special veniremen, see § 9-30. As to drawing 
additional jurors from other counties instead of removal, 
see § 1-86. As to drawing jurors in recorders’ courts, see 
§ 7-250. As to drawing jurors in civil county courts, see 
§ 7-310. As to general county courts, see § 7-288. 

Section Partly Mandatory.—The portion of this section, 
requiring persons named on the scrolls drawn from the 
jury box to constitute the jury, is mandatory. Moore vy. 
Navassa Guano Co., 130 N. C. 229,:41 S. E. 293. 

But the section is directory merely so far as it relates 
to the action of the commissioners as to the time and place 
of drawing the jury. State v. Banner, 149 N. C. 519, 521, 
63 S. EB. 84; State v. Perry, 122 N.C. 1018, 29 S: EK 384 

While the provisions of the statutes fixing the number 
of jurors to be drawn by the county commissioners is di- 
rectory, yet they are very essential to the impartial ad- 
ministration of justice, and their non-observance is the sub- 
ject of censure, if not punishment. State v. Watson, 104 
Nie C1735) 10S Beto. 

Child Draws Jurors to Prevent Fraud.—The reason for 
having a child not more than ten years of age to draw the 
jurors is to prevent fraud in the selection of the jury, so 


that the law can be administered impartially and without 
discrimination. The child draws from the jury box the 


For- 
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names of all sorts and conditions of men, white and negro 
persons, Jew and Gentile, who are qualified to serve un- 
der the law. A more perfect system could hardly be de- 
vised to insure impartiality. State v. Walls, 211 N. C. 
487, 494, 191 S. E. 232. 

Effect of Excluding Negroes from Grand Jury.—The ex- 
clusion of all persons of the negro race from a grand jury, 
which finds‘ an indictment against a negro, where they are 
excluded solely because of their race or color, denies him 
the equal protection of the laws in violation of the Con- 
stitutions of North Carolina’ and of the United States. 
State v. Walls, 211 N. C. 487, 494, 191 S. E. 232. 

Findings That Section Complied with Conclusive—The 
findings of the trial court, after hearing evidence, that the 
jurors were drawn, sworn and empanelled in accordance 
with this section, and that there was no discrimination 
against persons of the negro race in making up the jury 
lists, are conclusive on appeal when supported by sufficient 
evidence, in the absence of gross abuse. State vy. Cooper, 
205 N. C. 657, 172 S. E. 199. See State v. Walls, 211 N, C. 
Hos, AGL, SS. Bs (232, 

Cited in State v. Barkley, 198 N. C. 349, 151 S. E. 733; 
State v. Dalton, 206 N. C. 507, 174 S. E. 422. 


§ 9-4. Local modifications as to drawing panel. 
—In Buncombe county forty-eight jurors shall be 
drawn to serve the first week and twenty-four to 
serve the second week. 


In Cabarrus county the board of county com- 
missioners shall annually draw forty-two jurors 
for the first week of the January term of superior 
court of each year and twenty-four jurors for each 
and every other week of superior court during 
the year. 

In Cumberland county the commissioners may, 
in their discretion, cause an additional twelve 
scrolls to be drawn, to serve as the jury for the 
first week. 

In Forsyth county the board of county com- 
missioners is authorized and empowered to draw 
as jurors from the box, as provided in the pre- 
ceding section, an additional number of jurors to 
those now provided by law. At all civil terms, reg- 
ular and special, for the first week thirty jurors 
shall be drawn and summoned, and likewise for the 
second week. At all criminal terms, regular and 
special, for the first week forty-two jurors shall 
be drawn and summoned. 

For the second week thirty jurors shall be 
drawn and summoned. 

In Hertford county fifteen extra jurors. shall 
be drawn and summoned for the second week. 

In Iredell county twenty-four jurors shall be 
drawn and summoned for the second week. 

In McDowell county the board of county com- 
missioners is authorized and empowered to draw 
as jurors from the box an additional number of 
jurors to those now provided by law. At each 
term when grand jury is to be selected, for the 
first week, forty-eight jurors shall be drawn and 
summoned, and for each subsequent week of 
such terms and at all other terms, both civil and 
criminal, or mixed, regular or special, for each 
week, thirty jurors shall be drawn and summoned. 

In Randolph county forty-two scrolls shall 
be drawn for the first week and twenty-four for 
the second week. The commissioners may at 
the same time and in the same manner draw the 
names of twenty-four other persons who shall 
serve as petit jurors for the week for which they 
are drawn and summoned. 

In Rockingham county the board of county 
commissioners is authorized and empowered to 
draw as jurors from the box, as provided in the 
preceding section, an additional number of jurors 
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to those now provided by law. At all civil terms, 
regular and special, for the first week thirty 
jurors shall be drawn and summoned; for the 
second week twenty-four jurors shall be drawn 
and summoned. At all criminal terms, regular 
and special, for the first week forty-two jurors 
shall be drawn and summoned; for the second 
week twenty-four jurors shall be drawn and sum- 
moned. 

In Rowan county twenty-four jurors shall be 
drawn and summoned for the second week, 

In Stokes county the commissioners shall draw 
for each term of the superior court, in accordance 
with law, twenty-four jurors, t<o be summoned by 
the sheriff of Stokes county. 

In Wayne, Robeson and Granville counties the 
board of commissioners for the first week of each 
term of the superior court of said counties for 
the trial of civil and criminal causes shall cause 
to be drawn from the jury box forty-two scrolls, 
and for each additional week or for any court 
for the trial of civil causes only, said board of 
commissioners shall draw twenty-four scrolls; 
provided, that in Wayne county the forty-two 
scrolls required by this section shall be drawn 
only at the January and July criminal terms of 
court; at all other times, thirty-six scrolls shall 
be drawn from the jury box for each week. (Rev., 
s. 1959; 1907, c. 239; Ex. Sess. 1913, c. 4: Pub. 
Loc., 1915, ec. 233, 744, 76431921, c) 142; 1923, c. 
107, s. 2; 1923, c. 117; 1937, c. 19, s. 4: 1939, c. 
1405) 1941, cc..87, 92,1755 C, S, 2315.) 

Editor’s Note.—By Public Laws 1921, ch. 142, the para- 
graph relating to Stokes County was added. In 1923 the 


paragraphs relating to Wayne, Robeson, Granville and 
McDowell Counties were added. 


Public Laws 1941, c. 92, s. 1, repealed Public Laws 1937, 
c. 19 which added a paragraph relating to Ashe County. 
The 1939 amendment added the proviso relating to Wayne 
County which was amended by Public Laws 1941, c. 87. 
Public Laws 1941, c. 175, added the proviso relating to 
Cabarrus County. 

§ 9-5. Fees of jurors.—All jurors in the su- 
perior court other than special veniremen and 
tales jurors shall receive such an amount per day 
as the boards of commissioners of their respective 
counties may fix, not less than two dollars per 
day and not more than four dollars per day, and 
mileage at the rate of five cents per mile while 
coming to the county-seat and returning home. 
The said distance to be computed by the usual 
route of public travel. In the counties of Union, 
Nash, Brunswick, Randolph, Haywood, Polk, 
Surry, Swain, Alleghany, Anson, Graham, Ashe, 
Dare, Alexander, Cleveland, Clay, Transylvania, 
Harnett, Stanly, Mitchell, Burke, Franklin, Greene, 
Johnston, and Henderson, jurors other than spe- 
cial veniremen and tales jurors shall not receive 
more than three dollars per day. 

Special veniremen and tales jurors shall receive 
such an amount per day for their attendance upon 
court as may be fixed by the boards of commis- 
sioners of their respective counties, not exceeding 
three dollars per day. Special veniremen who have 
been accepted on the panel in the trial of any 
cause shall receive the pay and mileage of regular 
jurors. (Rev., s. 2798; 1919, c. 85,.'‘ss. 1, 2°. Ex. 
Bee. toes Gc. 61, sal, S198. 6 6ong 15.0% GC: 
3892.) 

Local Meodification—Durham: 1943, c. 323; Harnett: 1933, 
ce. 793| Martin: 1943, c. 173. 

Cross References.—As to payment of members of the 
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grand jury in Scotland county, see § 9-25. As to payment 
of an alternate juror, see § 9-21. As to payment of addi- 
tional jurors from another county, see § 1-86. As to com- 
pensation of jurors at coroner’s inquest, see § 152-9. As to 
unclaimed fees of jurors, see § 2-250. As to compensation 
of jurors to value division fence under the fence and stock 
law, see § 68-10. 


§ 9-6. Jurors having suits pending.—If any of 
the jurors drawn have a suit pending and at 
issue in the superior court, the scrolls with their 
names must be returned into partition No. 1 of 
the jury box. (Rev., s. 1960; Code, s. 1728; 
1868-9, c. 9, s. 7; 1806, c. 694; C. S. 2316.) 

Cross Reference.—As to grand juror who has suit pend- 
ing, see § 9-26. 

Fundamental Objection—The circumstance described by 
this section is a fundamental objection to the juror, when- 
ever it is made to appear, and is a cause of challenge, al- 
though the county commissioners may have allowed his 
name to go upon the venire. Hodges Bros. v. Lassiter, 96 
NGG oodmoeS. . 923. 

Such juror is incompetent, and the defendant in a crim- 
inal action is not required to show affirmatively that the 
juror was present and participated in the deliberations of 
the grand jury when the bill was found. State v. Smith, 
SON Culp; 

When Suit Not Triable at Same Term.—This section dis- 
qualifies only one who has a suit to be tried at the same 
term at which he is drawn to serve as a juror, and does not 
disqualify a party to a suit in which the summons is issued 
and made returnable to the term at which he is drawn to 
serve, but no pleadings are filed, so that it, even if there- 
after brought to issue at that term, is not triable till the 
next term. State v. Spivey, 132 N. C. 989, 43 S. E. 475. 

Suit Pending but Not at Issue.—A juror who has a suit 
“pending” but not “at issue” at the term of the court at 
which he has been drawn to serve, is not disqualified un- 
der this section. State v. Smarr, 121 N. C. 669, 28 S. E. 
549. 

Indictment Quashed When Section Violated.—An indict- 
ment was properly quashed where one of the grand jurors 
who found the bill was a party to an action pending and at 
issue in the superior court. State v. Liles, 77 N. C. 496; 
State v. Smith, 80 N. C. 410. 

Applied in State v. Parish, 104 N. C. 679, 10 S. E. 457. 


§ 9-7. Disqualified persons drawn.—lIf any of 
the persons drawn to serve as jurors are dead, 
removed out of the county, or otherwise dis- 
qualified to serve as jurors, the scrolls with the 
names of such persons must be destroyed, and 
in such cases other persons shall be drawn in 
their stead. (Rev., s. 1961; Code, s. 1729; 1889, 
62559? 189%, ic, 117) sh 5s 018 066.4694 50S aes1Ty) 


§ 9-8. How drawing to continue-——The draw- 
ing out of partition marked No. 1 and putting the 
scrolls drawn into partition No. 2 shall continue 
until all the scrolls in partition No. 1 are drawn 
out, when all the scrolls shall be returned into 
partition No. 1 and drawn out again as herein 
directed. (Rev., s. 1962; Code, s. 1730; 1868-9, c. 
9, .6..950 1806, Cc. 6,.s. 94;-C.. S 2318.) 


Cross Reference.—See § 9-3 and notes thereto. 


§ 9-9. Drawing when commissioners fail to 
draw.—If the commissioners for any cause fail 
to draw a jury for any term of the superior court, 
regular or special, the sheriff of the county and 
the clerk of the commissioners, in the presence 
of and assisted by two justices of the peace of 
the county, shall draw such jury in the manner 
above prescribed; and if a special term continues 
for more than twe weeks, then for the weeks 
exceeding two a jury or juries may be drawn as 
in this section provided. (Rev., s. 1963; Code, 
8, 1732; 1868-9, c.. 9,9. 2is1C.$.02319.) 


Time When Names Must Be Drawn.—This section does 
not require a jury to be drawn twenty days or more be- 
fore the term but when considered with the preceding sec- 
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tions it is evident that the drawing must be done within 
the twenty days. Even if the twenty days were required 
as a time limited it would be regarded as directory only. 
Lanier v. Greenville, 174 N. C. 311, 93 S. E. 850. 

Deputy Sheriff Included—The provision of this section 
refers to sheriffs in the generic sense, including deputies 
within its meaning to perform a duty of a ministerial na- 
ture in the sheriff’s name; and where the deputy thus acts 
at the request of the sheriff, a challenge to the panel on 
that account alone will not be sustained. Lanier v. Green- 
ville, 174 N. C. 311, 93 S. E. 850. 

Court May Order Jury Drawn.—Where, upon failure of 
the commissioners to draw a jury for a third week of court, 
the court orders the same to be drawn as prescribed by this 
section, such jury is legal. Leach v. Linde, 108 N. C. 547, 
ib) Span alee 


Art. 2. Petit Jurors; Attendance, Regula- 
tion and Privileges. 


§ 9-10. Summons to jurors drawn; to attend 
until discharged. — The clerk of the board of 
county commissioners shall, within five days 
from the drawing, deliver the list of jurors drawn 
for the superior court to the sheriff of the county, 
who shall summon the persons therein named 
to attend as jurors at such court. The sum- 
mons shall be served, personally, or by leav- 
ing a copy thereof at the house of the juror, at 
least five days before the sitting of the court to 
which he may be summoned. Jurors shall appear 
and give their attendance until duly discharged. 
(Rev., s. 1976; Code, s. 1733; 1868-9, c. 9, s. 12; R. 
C., c. 31, s. 29; 1779, c. 157, ss. 4, 6; C. S. 2320.) 


Cross Reference.—As to penalty for disobeying summons, 
see § 9-13. 


§ 9-11. Summons to talesmen; their disquali- 
fications, — That there may not be a defect of 
jurors, the sheriff shall by order of the court 
summon, from day to day, of the bystanders, 
other jurors, being freeholders, within the county 
where the court is held, or the judge may, in his 
discretion, at the beginning of the term direct 
the tales jurors to be drawn from the jury box 
used in drawing the petit jury for the term, in 
the presence of the court; such tales jurors so 
drawn to be summoned by the sheriff and to 
serve on the petit jury, and on any day the court 
may discharge those who have served the preced- 
ing day. The judge may, upon his own motion, 
or upon the request of counsel for either plain- 
tiff or defendant, instruct the sheriff to summon 
such jurors outside of the courthouse. It is a 
disqualification and ground of challenge to any 
tales juror that such juror has acted in the same 
court as grand, petit or tales juror within two 
years next preceding such term of court. (Rev., 
S= 196 7eeGodes S 1733 Re CAC abo eo elaros 
C. 156,"s. 6921911, e20t52 1916, ch ese C as. Sent 


See 11 N. C. Law Rev., 218. 

Tales Jurors Defined.—A tales is a supply of such men 
as are summoned on the first panel in order to make 
up the deficiency. Boyer v. Teague, 106 N. C. 576, 621, 11 
S. Hf. 665, 

Qualifications of Tales Juror.—A tales juror must have 
the same qualification as a regular juror, with the addi- 
tional one of being a freeholder. State v. Sherman, 115 
N. C. 773, 20 S. E. 711. This includes the requirement as 
to being a taxpayer. State v. Hargrove, 100 N. C. 484, 6 
S: EB. 185: State v. Sherman, 115 N. C. 773, -20 SS. E. 7ik 
But it is not a disqualification of such a juror that his 
name does not appear on the list of the county commis- 
sioners. Lee v. Lee, 71 N. C. 139. 

Selection.—Although this section seems to imply that 
tales jurors are to be selected from bystanders, it is the 
practice and within the powers of the court and of the ex- 
ecutive officers, acting under the court’s orders, to go out- 
side for the purpose of selecting talesmen, or to notify 
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them in advance when such a course best promotes the 
ends of justice. Lupton v. Spencer, 173 N. C. 126, 91 S. E. 
718. 

None of Original Panel Necessary.—The trial judge, in 
his discretion, may discharge any jurors or jury, and is not 
required to reserve one juror of the original panel to “build 
to,” before directing the sheriff to summons tales jurors as 
authorized by this section. State v. Manship, 174 N. C. 798, 
DANS: .B. 2. 

“Freeholders”.—A freeholder is one who owns land in fee, 
or for life, or for some indeterminate period. As there are 
legal and equitable estates, so there are legal and equitable 
freeholds. State v. Ragland, 75 N. C. 12. The realty must 
be situated in the county where the court is held. State v. 
Cooper, 83 N. C. 671. A mortgagor in possession is a free- 
holder within the meaning of this section. State v. Rag- 
land, 75 N. C. 12. But not so with the holder of a license 
to lay off an oyster bed. State v. Young, 138 N. C. 571, 50 
S.E. 213. 

A finding by the trial judge that persons drawn were not 
freeholders is conclusive on appeal. State v. Register, 133 
NE Ce 2460 46 Se lcacels 


Regular Jurors Discharged.—Where the regular jurors 
have been discharged by the trial judge for the term, evi- 
dently under the impression that the business of the court 
was over, and on the following day there remains a crimi- 
nal case regularly coming up for trial on a defect of jurors, 
the judge, within his discretion, is authorized to direct the 
sheriff to summons “other jurors, being freeholders within 
the county,’ whether within or without the courthouse. 
State v. Manship, 174 N. C. 798, 94 S. E. 2. 


Instruction of Court Held Not to Be an Order under 
This Section—Where upon adjournment the court  in- 
structed the sheriff to summon a number of men to act 
as talesmen in a case proposed to be called for the next 
day and upon the trial defendants moved that none of the 
men so summoned and none of the jurors already in the 
box should serve, but that the jury be selected from by- 
standers, it was held that the instruction of the court 
was not an order under this section for talesmen or a 
special venire, and that the jurors summoned being sub- 
ject to all the qualifications of talesmen, and defendants 
having failed to exhaust their respective challenges to the 


poll, defendants’ exceptions to the refusal of their mo- 
tions could not be sustained. State v. Anderson, 208 N. 
Ce 77158 182. Sa Ey 643. 


§ 9-12. How talesmen summoned when sheriff 
interested.—When, in the trial of any action 
before a jury, the sheriff of the county in which 
the case is to be tried is a party to or has 
any interest in the action, or when the presiding 
judge finds upon investigation that the sheriff of 
the county is not a suitable person, on account 
of indirect interest in or relative to the cause of 
action, to be entrusted with the summoning of the 
tales jurors in any particular case pending, such 
judge shall appoint some suitable person to sum- 
mon the jurors in place of the sheriff. (Rev., 
a s006S 61800, 6 4402:C. Gr 2322 


Stated and applied in Boyer v. Teague, 106 N. C. 577, 11 
S. E. 665; Lupton v. Spencer, 173 N. C. 126, 91 S. E. 718. 


§ 9-13. Penalty for disobeying summons.—Evy- 
ery person on the original venire summoned to ap- 
pear as a juror who fails to give his attendance 
until duly discharged shall forfeit and pay for the 
use of the county the sum of twenty dollars, to be 
imposed by the court; but each delinquent jury- 
man shall have until the next succeeding term to 
make his excuse for his nonattendance, and, if he 
renders an excuse deemed sufficient by the court, 
he shall be discharged without costs. Every per- 
son summoned of the bystanders who shall not 
appear and serve during the day as a juror shall be 
fined in the sum of two dollars, unless he can 
show sufficient cause to the court; and the clerk 
shall forthwith issue an execution against the 
estate of the delinquent tales juror for such 
amercement and costs. (Rev., s. 1977; Code, ss. 
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L7Sema00 nk, Cc. 81, 8. 30; 1779, c. 157, 8. 4; 
1783, c. 189; 1806, c. 694; C. S. 2323.) 


§ 8-14. Jury sworn; judge decides competency. 
—The clerk shall, at the beginning of the court, 
swear such of the petit jury as are of the original 
panel, to try all civil cases; and if there should not 
be enough of the original pane}. the talesmen 
shall be sworn. The petit jurors of the original 
panel, as well as talesmen, shall be sworn as pre- 
scribed in the chapter entitled Oaths. Nothing 
herein shall be construed to disallow the usual 
challenges in law to the whole jury so sworn or 
to any of them; and if by reason of such challenge, 
any juror is withdrawn, his place on the jury 
shall be supplied by any of the original venire, 
or from the bystanders qualified to serve as jurors. 
The judge or other presiding officer of the court 
shall decide all questions as to the competency 
of jurors in both civil and criminal actions. (Rev., 
§. 1966;>Code, 5. 405". Ru iG. edges od sl7 00s c. 
Sal See col18s, s. 13) C.eS.saed) 


Cross References.—As to oaths, see Chapter 11. As to 
peremptory challenges in civil cases, see §§ 9-22 and 9-23. 
As to peremptory challenges in criminal cases, see §§ 15- 
163, 15-164. 

Challenges for Cause.—The causes of challenge to the ju- 
ror are so numerous as to be described by Lord Coke as 
“infinite.” It has been held in many cases that the right 
is given to afford a litigant fair opportunity to remove ob- 
jectionable jurors, and was not intended to enable them to 
select a jury of his own choosing. See Blevins v. Mills, 
150 N. C. 493, 64 S. E. 428. <A few of the most common 
grounds for challenge will be set out. Chief of these, per- 
haps, is expression of opinion. ‘This is sometimes ground 
for challenge, but is not if the juror states that the opinion 
could be eliminated and a fair and impartial verdict ren- 
dered. State v. Bailey, 179 N. C. 724, 102 S. E. 406; State 
v. Winder, 183 N. C. 776, 111 S. E. 530. The challenge for 
this cause can be made only by that party against whom 
the opinion was formed and expressed. State y. Benton, 
19 N. C. 196. 

A juror may be examined as to opinions honestly formed, 
and honestly expressed, manifesting a bias of judgment, 
not referable to personal partiality, or malevolence; but if 
the opinion has been made up and expressed under circum- 
stances which involve dishonor and guilt, and where such 
expression may be visited with punishment, he ought not 


to be required to testify so as to criminate himself. State 
v. Benton, 19 N. C. 196; State v. Mills, 91 N. C. 581. 
Other grounds for challenge, briefly enumerated, are 


relation within the ninth degree of affinity (State v. Potts, 
100 N. C. 457, 6 S. E. 657); opposition to capital punish- 
ment (State v. Vick, 132 N. C. 995, 43 S. E. 626); nosresi- 
dence (State v. Bullock, 63 N. C. 570; State v. Upton, 170 
N. C. 769, 87 S. E. 328); employment by party (Oliphant 
v. Ry. Co., 171 N. C. 303, 88 S. E. 425.) But in an indict- 
ment for illegal sale of liquor, challenges for cause, in that 
the jurors belonged to the Anti-Saloon League, were prop- 
erly disallowed, where the jurors had taken no part in 
prosecuting or aiding in the prosecution of the defendant. 
Stateiv. Sultan; 142° No’ Co) 569,054) S:-3 "84. 

Time of Challenge. — The court may, in its. discretion, 
permit a juror to be challenged by the State for cause, 
after he has been tendered to the defendant and before the 
jury is impaneled. State v. Green, 95 N. C. 611. 

Excusing Unchallenged Juror.—The trial judge may ex- 
cuse a juror, before the jury is impaneled, although the 
solicitor has passed him to the prisoner and has not chal- 
lenged him for cause. State v. Vick, 132 N. C. 995, 43 S. E. 
626. 

Method of Taking Advantage of Error.—The action of a 
trial judge in determining the qualifications of a juryman, 
if erroneous, is ground for a challenge to the array by a 
motion to quash and set aside the entire panel, and in the 
absence of such challenge a defendant cannot be allowed 
to take advantage of the alleged error after trial and judg- 
ment. State v. Moore, 120 N. C. 570, 26 S. E. 697. 


§ 9-15. Questioning jurors without challenge.— 
The court, or any party to an action, civil or 
criminal, shali be allowed, in selecting the jury 
to make inquiry as to the fitness and competency 
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of any person to ‘serve as a juror, without hav- 
ing such inquiry treated as a challenge of such 
person, and it shall not be considered by the 
court that any person is challenged as a juror 
until the party shall formally state that such per- 
son is so challenged. (1913, c. 31, s. 6; C. 5. 2325.) 


§ 9-16. Causes of challenge to juror drawn 
from box.—lIt shall not be a valid cause of chal- 
lenge that a juror called from those whose names 
are drawn from the box is not a freeholder or has 
served upon the jury within two years prior to 
the court at which the case is tried or has not 
paid the taxes assessed against him during the 
preceding two years. In other respects the cause 
of challenge shall be the same as now provided 
by law, and nothing herein shall modify any law 
authorizing jurors to be summoned from coun- 
ties other than the county of trial. (1913, c. 31, ss. 
5, 7; 1933, c. 130; C. S. 2326.) 

See 11 N. C. Law Rev., 218, for discussion as to effect 
of the 1933 amendment to this section. 

Editor’s Note.—Public Laws 1933, c. 130, inserted, at the 
end of the first sentence of this section, the clause ‘“‘or has 
not paid the taxes assessed against him during the preced- 
ing two years.” 

§ 9-17. Jurors impaneled to try case furnished 
with accommodations.—When a jury, impaneled 
to try any cause, is put in charge of an officer of 
the court, the said officer shall furnish said jury 
with such accommodation as the court may order, 
and the same shall be paid for by the party cast 
or by the county, under the order and in the dis- 
cretion of the judge of the court. (Rev., s. 1978, 
Code, s. 1736: 1876-7, c. 173; 1889, c. 44; C. S. 
2327.) 

Effect on Verdict of Refusal to Furnish Refreshments.— 
Where a jury retired at 11 a. m., to consider their verdict, 
which was returned at 3 p. m. such verdict cannot be im- 
peached because the sheriff declined to give them refresh- 
ments, except water, until they agreed on a verdict, or un- 
til the judge should tell him to take them to dinner. 
Gaither v. Generator Co., 121 N. C. 384, 28 S. E. 546. 

§ 9-18. Exemption from civil arrest.—No sheriff 
or other officer shall arrest under civil process 
any juror during his attendance cn or going to 
and returning from any court of record. All such 
service shall be void, and the defendant on mo- 
tion shall be discharged. (Rev., s. 1979; Code, 
puriras: Ro C.-C. ‘31,8. BL; 17 eee C. 
S. 2328.) 

Section Dees Not Repeal Common-Law Exemption.—-This 
section does not by implication repeal the common-law ex- 
emption of nonresidents from service of process while in the 
State in attendance in court either as witnesses or as suit- 
ors. Cooper v. Wyman, 122 N. C. 784, 29 S. E. 947. See, 
also, Greenlief v. Peoples Bank, 133 N. C. 292, 45 S. E. 638. 

§ 9-19. Exemptions from jury duty.—All prac- 
ticing physicians, licensed druggists, telegraph 
operators who are in the regular employ of any 
telegraph company or railroad company, train 
dispatchers who have the actual handling of 
either freight or passenger trains, regularly li- 
censed pilots, regular ministers of the gospel, offi- 
cers or employees of a state hospital for the in- 
sane, active members of a fire company, funeral 
directors and embalmers, printers and linotype 
operators, all millers of grist mills, all United 
States railway postal clerks and rural free delivery 
mail ‘carriers, locomotive engineers, brakemen 
and railroad conductors in active service, radio 
broadcast technicians, announcers, and optome- 
trists, and all members of the national guard, 
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naval militia, officers reserve corps, enlisted 
reserve corps, and the naval reserves, who comply 
with and perform all duties required of them as 
members of the national guard, naval militia, 
officers reserve corps, enlisted reserve corps, and 
the naval reserves, shall be exempt from service 
as jurors. On the first day of January and July of 
each year, the commanding officer of each com- 
pany, troop, battery, detachment, or division of 
the national guard, naval militia, officers reserve 
corps, enlisted reserve corps, and the naval 
reserves, of North Carolina, shall file with the 
clerk of the superior court of the county in which 
such company, troon, battery, detachment, or divi- 
sion is located a statement giving the name and 
rank of each member of his organization who has 
performed all military duties during the preceding 
six months; and any member of such military 
organization whose name does not appear upon 
such statement shall not receive the benefit of the 
exemption provided for herein during the six 
months immediately following the filing of the 
statement. 

The board of county commissioners of any 
county in North Carolina may, in their discretion, 
exempt any ex-confederate soldier in their county 
from jury duty who shall apply to them 
exemption. 

The clerk of the superior court of each county 
is hereby empowered to excuse from jury duty 
any person or persons exempt under the first 
sentence of this section prior to the convening of 
the term of court for which such person or per- 
sons are required to serve as jurors. (Rev., s. 
1980; Code, ss. 1723, 2269; 1885, c. 289; 1889, c. 
2007 189%, Co org LIOL Casts. AS00MCE, ao5 esos: 
LOTS We Cours SseiSe teal oye CyeLUS. 5 toto neCCmed tame soe 
260 FOG COO MSs COGe LIS lon Cars 1 Oe 93 7m cued asl 
1937, c. 224, s. 2; 1943, c. 343; C. S. 2329, 6870.) 


Editor’s Note.—The. Act of 1931 added “brakemen’”’ to the 
first paragraph of this section. 

The first 1937 amendment added the last paragraph. And 
the second 1937 amendment made the section applicable to 
the officers reserve corps, the enlisted reserve corps and 
the naval reserves. 

The 1943 amendment made the section applicable to radio 
broadcast technicians, announcers and optometrists. 

Exemption Not a Contract.—Exemption from jury duty is 
not a contract, but a mere privilege, and may be revoked 


by the Legislature at any time. State v. Cantwell, 142 N. 
CP 604, Soe Send nec. 


for 


§ 9-20. Clerk to keep record of jurors.—The 
clerk of the superior court shall record alphabet- 
ically in a book kept for the purpose the names of 
all grand and petit jurors and talesmen who serve 
in his court, with the term at which they serve. 
(Reve, 51981591893,°c) 52, sa3;"CoS, 2330.) 


§ 9-21. Extra or alternate juror; challenges; 
compensation and duties. — In the trial in the 
Superior Court of any case, civil or criminal, 
when it appears to the judge presiding that the 
trial is likely to be protracted, upon direction of 
the judge after the jury has been duly impaneled 
and sworn, an additional or alternate juror shall 
be selected in the same manner as the regular 
jurors in said case were selected, but each party 
shall be entitled to two peremptory challenges as 
to such alternate juror; such additional or alter- 
nate juror shall likewise be sworn and seated 
near the jury, with equal opportunity for seeing 
and hearing the proceedings and shall attend at 
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all times upon the trial with the jury and shall 
obey all orders and admonitions of the court to 
the jury and, when the jurors are ordered kept 
together in any case, said alternate juror shall be 
kept with them. Such additional or alternate 
juror shall be liable as a regular juror for failure 
to attend the trial or to obey any order or ad- 
monition of the court to the jury, shall receive 
the same compensation as other jurors, and ex- 
cept as hereinafter provided shall be discharged 
upon the final submission of the case to the 
jury. If before the final submission of the 
case to the jurv a juror becomes incapacitated or 
disqualified, or by reason of illness or death in his 
family, or other sufficient reason in the opinion 
of the court, he may be discharged by the judge, 
in which case, or if a juror dies, upon the order 
of the judge said additional or alternate juror 
shall become one of the jury and serve in all 
respects as though selected as an original juror. 
(1931, c. 103; 1939, c. 35.) 

Editor’s Note—In 9 N. C. L. Rev. 378, this statute and 
its background are discussed. 

The 1939 amendment inserted in the last sentence the words 
“or by reason of illness or death in his family, or other 
sufficient reason in the opinion of the court.” : 4 

Constitutional. — The essential attributes of trial by jury 
guaranteed by Art. I, sec. 13, are the number of jurors, 
their impartiality and a unanimous verdict, and this section 
does not infringe upon same, the alternate not being tech- 
nically a juror until a member of the jury has died or 
been discharged and the alternate is made a juror by 
order of the court, and the verdict being finally returned 
by the unanimous verdict of twelve good and lawful men. 
State v. Dalton, 206 N. C. 507, 174 S. E. 422. 

Applied in State v. Broom, 222 N. C. 324, 22 S. E. (2d) 
926. 


Art. 3. Peremptory Challenges in Civil Cases. 


§ 9-22. Six peremptory challenges on each side. 
—The clerk, before a jury is impaneled to try 
the issues in any civil suit, shall read over the 
names of the jury upon the panel in the pres- 
ence and hearing of the parties or their counsel; 
and the parties, or their counsel for them, may 
challenge peremptorily six jurors upon the said 
panel, without showing any cause therefor, which 
shall be allowed by the court. (Rev., s. 1964; 
Godess 406; B.C., ¢: 81)28, 1363-1706).c, 452,. 5. 
Dee tO Ce S3a7 1030; Cx 400, 0See as (0. SP CREME 


| 

Cross References.—As to challenge of alternate juror, see 
§ 9-21. As to peremptory challenges in a criminal case, see 
§§ 15-163 and 15-164. 

Editor’s Note—By the amendment of 1935 the number of 
peremptory challenges was increased from four to six. 

In General.—As in the case of challenges for cause, the 
the right is given to challenge but such right does not 
constitute the right to select jurors. Ives v. Railroad, 142 
N. C. 131, 137, 55 S. E. 74; Medlin v. Simpson, 144 N. C. 
397, 57 S. BH. 24. ; 

Reasons for Challenge Need Not Be Given.—A party’s 
reason for peremptorily challenging can not be inquired 1n- 
to. Dupree v. Ins. Co., 92 N. C. 418. 

More Parties than One.—Whether there are one or more 
plaintiffs or defendants, only four (now six) peremptory 
challenges to the jury on either side are allowable. Bryan 
v. Harrison, 76 N. C. 360. sie 

After Acceptance.—Where a juror has been accepted it is 
error to permit a peremptory challenge. Dunn v. Railroad, 
141 N. C. 446, 42 S. E. 862. 

Cited in Ramsey v. Carolina-Tennessee Power Co., 
N. C. 788, 143 S. E. 861. 


§ 9-23. Where several defendants; challenges 
apportioned; discretion of judge.—When there are 
two or more defendants in a civil action the judge 
presiding at the trial, if it appears to the court 
that there are divers and antagonistic interests 


195 
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between the defendants, may in his discretion ap- 
portion among the defendants the challenges now 
allowed by law to defendants, or he may increase 
the number of challenges to not exceeding four to 
each defendant or class of defendants represent- 
ing the same interest. In either event, the same 
number of challenges shall be aliowed each de- 
fendant or class of defendants representing 
the same interest. The decision of the judge 
as to the nature of the interests and number of 
challenges shall be final. (Rev., s. 1965; 1905, c. 
357; C. S. 2332.) 

Cited 
NG 


in Ramsey vy. Carolina-Tennessee Power 195 


788, 143 S. FE. 861. 


Co, 


Art. 4. Grand Jurors. 


§ 9-24. How grand jury drawn.—The judges of 
the superior court, at the terms of their courts, 
except those terms which are for the trial of civil 
cases exclusively, and special terms for which 
no grand jury has been ordered, shall direct the 
names of all persors returned as jurors to be 
written on scrolls of paper and put into a box 
or hat and drawn out by a child under ten years 
of age; whereof the first eighteen drawn shall be 
a grand jury for the court; and the residue shall 
serve as petit jurors for the court. (Rev., s. 
1960s) Codes) -4043, R.. C.,. co 31, s. Bata) 
1672-8918 CiS59333i) 


Twelve Jurors Sutficient.—Eighteen jurors are not neces- 
sary to the finding of an indictment, but twelve are suffi- 
cient in North Carolina as at common law. State v. Stew- 
arreeSOMN i nOdU Mian Sn Fee OU. 

Wilson County.— Chapter 189, Public-Local Laws 1937, 
providing that the board of county commissioners of Wil- 
son county shall select grand juries in the county ‘“‘in the 
manner prescribed by law,’ merely empowers the board to 
draw grand juries in the manner prescribed by this sec- 
tion, and the act is a valid exercise of legislative power. 
State v. Peacock, 220 N. C. 63, 16 S. E. (2d) 452. 

Cited in State v. Barkley, 198 N. C. 349, 351, 151 S. E. 
733. 


§ 9-25. Grand juries in certain counties.—At the 
first fall and spring terms of the criminal courts 
held for the counties of Craven, Gaston, Guiltord, 
Mecklenburg, Moore, Pitt, Richmond, New Han- 
over, McDowell, Durham, Cumberland, Lenoir, 
Columbus, Nash, Johnston, Vance, Wayne, Iredell, 
and Wake, grand juries shall be drawn, the presid- 
ing judge shall charge them as provided by law, 
and they shall serve during the remaining fall 
and spring terms, respectively. In the event of 
vacancies occurring in the grand jury of Pitt 
county, the judge holding the court of said county 
may, in his discretion, order a new juror drawn 
to take the oaths prescribed and to fill any va- 
cancy occurring thereon. 

At any time the judge of the superior court 
presiding over either the criminal or civil court 
of New Hanover, McDowell, Durham, Cumber- 
land and Lenoir counties may call said grand jury 
to assemble and may deliver unto said grand jury 
an additional charge. The said judge presiding 
over either the criminal or civil court of New Han- 
over, McDowell, Durham, Cumberland, cr Lenoir 
counties may at any time discharge said grand jury 
from further service, in which event he shall cause 
a new grand jury to be drawn which shall serve 
during the remainder of the said fall or spring 
term. The first nine members of the grand jury 
chosen at the first term of the superior court of 
Cumberland and Lenoir counties for the trial of 
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criminal causes in the year of one thousand nine 
hundred twenty-two shall serve during the spring 
and fall terms, and at the first of such courts of 
the fall and spring terms thereafter, nine addi- 
tional jurors shall be chosen to serve for one year. 

The first nine members of the grand jury 
chosen at the first term of the superior court of 
McDowell County for the trial of criminal cases 
after January first, one thousand nine hundred 
and forty-three, shall serve for one year and until 
their successors are chosen and qualified, and at 
the first of such courts of the fall and spring 
terms thereafter nine additional jurors shall be 
chosen to serve for one year and until-their suc- 
cessors are chosen and qualified. 

At any time the judge of the superior court 
presiding over the criminal! court of Columbus 
county may call said grand jury to assemble and 
may deliver unto said jury an additional charge. 
The said judge presiding over the criminal court 
of Columbus county may at any time discharge 
said grand jury from further service, and may 
cause a new grand jury to be drawn, which shall 
serve during the remainder of the said fall and 
spring term. 

Every grand juror drawn and summoned in 
Robeson county shall serve for a period of twelve 
months. 

At the spring term of the criminal court held 
for the county of Gates, and for the county of 
Henderson, grand jury shall be drawn, the pre- 
siding judge shall charge them as provided by law, 
and they shall serve for twelve (12) months: Pro- 
vided, that at any time the judge of the superior 
court presiding over the criminal courts of Gates 
county or Henderson county may call said jury 
to assemble and may deliver unto said grand jury 
an additional charge: Provided further, that the 
judge of the superior court presiding over the 
criminal courts of Gates county and of Hender- 
son county may at any time discharge said grand 
jury from further service, and may cause a new 
grand jury to be drawn, which shall serve during 
the remainder of the said twelve (12) months: 
Provided, further, that the first nine members of 
the grand jury chosen at the fall term of the su- 
perior court of Gates County for the trial of crim- 
inal cases in the year one thousand nine hundred 
and forty-three shall serve during the fall and 
spring terms, and at the spring and fall terms 
thereafter, nine additional jurors shall be chosen 
to serve for one year. 

At the April term of superior court held for the 
county of Hoke a grand jury shall be drawn, the 
presiding judge shall charge it as provided by 
law, and it shall serve until the following April 
term, Hoke superior court: Provided, that at 
any time the judge of the superior court presid- 
ing over either criminal or civil court in said 
county may call said.grand jury to assemble and 
may deliver unto said grand jury an additional 
charge: Provided further, that the judge of the 
superior court presiding over either criminal or 
civil court in said county may at any time dis- 
charge said grand jury from further service, in 
which event he shall cause a new grand jury to 
be drawn, which shall serve out the unfinished 
year. 

If it should appear to the board of commis- 
sioners of Union county, thirty days before the 
beginning of the term of superior court that be- 
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gins on the third Monday after the first Monday 
in March, that the condition of the criminal 
docket, and the number of prisoners in jail, make 
it necessary that said March term should be used 
as a criminal term, the said board of commis- 
sioners are authorized and empowered within 
their discretion to draw a grand jury for said 
term, and to give thirty days’ notice in some lo- 
cal paper that criminal cases would be tried at 
said term, and all criminal process and under- 
takings returnable to a subsequent term shall be 
returnable to said March term. A grand jury 
for Union county shall be selected at each Jan- 
uary term of the superior court in the usual man- 
ner by the presiding judge, which said grand jury 
shall serve for a period of one year from the 
time of their selection. 

In the selection of a grand jury for Bertie 
County for the fall term of ome thousand nine hun- 
dred and twenty-seven and annually thereafter, 
there shall be drawn and summoned forty men, in 
the same manner as now provided by law, from 
which a grand jury of eighteen shall be selected 
by the presiding judge of the superior court, which 
said grand jury shall serve for a period of one 
year from the time of their selection. 

The persons drawn for service in the grand 
jury at the term at which said grand jury is se- 
lected, and who are not selected to serve on the 
grand jury, shall serve on the petit jury for the 
week of the term at which the grand jury is se- 
lected: Provided, that at other terms of the Su- 
perior Court of Bertie County, both civil and 
criminal, there shall be drawn and summoned, in 
the manner now provided by law, twenty persons 
from which the jury for the term of court for 
which they are drawn shall be selected. 


At the first term of court for the trial of crim- 
inal cases in Durham county after the first day of 
July, one thousand nine hundred and twenty-nine, 
there shall be chosen a grand jury as now pro- 
vided by law, and the first nine members of said 
grand jury chosen at said term shall serve for a 
term of one year, and the second nine members 
of said grand jury so chosen shall serve for a term 
of six months, and thereafter at the first regular 
and not special term of criminal court after the 
first days of January and July of each year there 
shall be chosen nine members of said grand jury 
to serve for a term of one year. 


The grand jurors for Davidson County shall be 
drawn at the first fall and spring terms of the 
criminal courts held in the County of Davidson, 
and the judge shall charge them as provided by 
law, and the jurors so drawn shall serve during 
the remaining fall and spring terms respectively. 

In the event of any vacancy occurring in the 
grand jury of Johnston, Wayne or Iredell County 
py death, removal from the county, sickness, or 
otherwise, the presiding judge may, in his discre~ 
tion, order such vacancy, or vacancies, filled by 
drawing sufficient jurors to fill said vacancy or 
vacancies from the jury box, and said juror or 
jurors so drawn shall take the oath prescribed by 
law and shall fill out the unexpired term of the 
juror or jurors whose places they were drawn to 
fill. The presiding judge shall have the power, in 
his discretion, to appoint an assistant-foreman of 
the grand jury in the counties of Johnston, Wayne 
and Iredell and said assistant-foreman so ap- 
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pointed shall, in the absence or disqualification of 
the foreman, discharge the duties of the foreman 
of said grand jury. 

At the first term of court for the trial of crim- 
inal cases in New Hanover County after the first 
day of July, one thousand nine hundred and 
thirty-seven, there shall be chosen a grand jury as 
now provided by law, and the first nine members 
of said jury chosen at said term shall serve for a 
term of one year, and the second nine members of 
said jury so chosen shall serve for a term of six 
months, and thereafter at the first term of criminal 
court after the first days of January and July of 
each year there shall be chosen nine members of 
said grand jury to serve for a term of one year. 

At each August term of the superior court here- 
after held for the county of Scotland the grand 
jury drawn as now provided by law shall be 
charged by the presiding judge as provided by 
law, and said grand jury shall serve until the next 
succeeding March term of the superior court for 
Scotland County and until its successor has been 
drawn and has qualified; at each March term of 
the superior court hereafter held for the county 
of Scotland the grand jury drawn as now pro- 
vided by law shall be charged by the presiding 
judge as provided by law, and said grand jury 
shall serve until the next succeeding August term 
of the superior court for Scotland County and un- 
til its successor has been drawn and has qualified; 
said grand jury shall attend every term of the 
superior court held in said county in which crim- 
inal cases may under the law be tried during the 
term of service of said grand jury and until it has 
been discharged; at any time the judge of the su- 
perior court presiding over either criminal, civil, 
or mixed terms of court in said county may call 
said grand jury to assemble and may deliver unto 
said grand jury an additional charge; the judge of 
the superior court presiding over either criminal, 
civil, or mixed terms of court in said county may 
at any time discharge said grand jury from further 
service, in which event he shall cause a new grand 
jury to be drawn and qualified, which shall serve 
out the unexpired term of said grand jury so dis- 
charged; said grand jury shall be subject to call 
for session and service at any time by the pre- 
siding judge, the solicitor of the district, or the 
foreman of said grand jury. 


While in session or otherwise actually engaged 
in the performance of their duties as members of 
said grand jury, the members thereof shall be paid 
and compensated as follows: Three dollars per 
day shall be paid the foreman and two dollars per 
day shall be paid to other members of said grand 
jury. 

A grand jury for Cabarrus County shall be se- 
lected at each January term of the superior court 
in the usual manner by the presiding judge, which 
said grand jury shall serve for a period of one year 
from the time of their selection. 


A grand jury for Montgomery County shall be 
selected at each July term of the superior court in 
the usual manner, which said grand jury shall 
serve for a period of one year from the time of 
their selection. 

A grand jury for Rowan County shall be se- 
lected at the one thousand nine hundred thirty- 
seven May term of criminal court to serve until 
the February term of said court in one thousand 
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nine hundred thirty-eight, and at each February 
term of criminal court a grand jury for Rowan 
County shall be selected in the usual manner by 
the presiding judge, which said grand jury shall 
serve for a period of one year from the time of 
its selection: Provided, in case of removal from 
the county, sickness, death or other cause a juror 
or jurors become disqualified, the presiding judge 
may in his discretion select in the usual manner 
a juror or jurors to fill such vacancy or vacancies, 
which said juror or jurors selected shall fill out 
the unexpired term of such juror or jurors dis- 
qualified; and, Provided further, the presiding 
judge may in his discretion at any term discharge 
said grand jury in whole or in part and cause an- 
other to be selected. 

The first nine members of the grand jury 
chosen at the first term of the superior court of 
Caldwell County for the trial of criminal cases 
after May first, one thousand nine hundred and 
forty-three, shall serve for one year and until 
their successors are chosen and qualified, and at 
the first of such courts of the fall and spring 
terms thereafter nine additional jurors shall be 
chosen to serve for one year and until their suc- 
cessors are chosen and qualified. 

A grand jury for Lincoln County shall be 
selected at each January term of the superior court 
in the usual manner by the presiding judge, which 
said grand jury shall serve for a period of one 
year from the time of its selection: Provided, that 
at any time the judge of the superior court pre- 
siding over either criminal or civil court in said 
county may call said grand jury to assemble and 
may deliver unto said grand jury an additional 
charge. (1913, © 196;°1917,. cc. 118) 118: 1919, cc, 
113, 187; Ex. Sess. 1920, c. 39; 1921, cc. 18, 55, 69, 
Tes ex, Sess. 91921; c..15>'1923. ce. 11, 15, 104 115; 
Ex. Sess. 1924, c. 28; 1925, c. 24; 1927, c. 78; Pub. 
Loc. 1927, cc. 80, 162; 1929, c. 52, ss. 1, 2; 1929, cc. 
120 Loo LOO Ls CCm4o, 597, 150, .tad, 237%5 193a:. CC, 
29, 92, 138; 1935, cc. 5, 41; 1937, cc. 21, 77, 78, 372; 
1939, c. 26; 1943, cc. 50, 51, 613; C. S. 2334.) 


' § 9-26. Exceptions for disqualifications. — All 
exceptions to grand jurors for and on account of 
their disqualifications shall be taken before the 
jury is sworn and impaneled to try the issue, by 
motion to quash the indictment, and if not so 
taken, the same shall be deemed to be waived. 
But no indictment shall be quashed, nor shall 
judgment thereon be arrested, by reason of the 
fact that any member of the grand jury finding 
such bills of indictment had not paid his taxes for 
the preceding year, or was a party to any suit 
pending and at issue. (Rev., s. 1970; Code, s. 1741; 
1907.65 365 8.412-C.-S3:2335;) 

Grand Jury of Twelve Men.—An indictment found by a 
grand jury of twelve men is good, provided all of the 
twelve concur in finding the bill. State v. Perry, 122 N. C. 
1018, 29 S. E. 384. 

Duty of Grand Jurors.—It is not only the right but it is 
the duty of grand jurors, of their own motion, to originate 
prosecutions by making presentments.of all violations of 
law which have come under the personal observation or 
knowledge of each juror, or of which they have credible in- 
formation. State v. Wilcox, 104 N. C. 847, 10 S. E. 453. 

A party litigant does not have the right to select jurors, 
but only to challenge or reject them. State v. Peacock, 
220 N. © 63, 16 S. E. (2d): 452; 

Grand Juror also Member of Petit Jury.—The fact that a 
member of the grand jury which returned a true bill for 
perjury was one of the petit jury that tried the issues in 
an action wherein it was charged the perjury was com- 
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mitted, is not good ground for abating or quashing the in- 
dictment. He was bound by his oath as a grand juror to 
communicate to his fellows the information he had acquired 
as a petit juror. State v. Wilcox, 104 N. C. 847, 19 S. E. 433. 

Grand Juror Having Suit Pending.—The fact that one of 
the grand jurors who found a true bill had at that time a 
suit pending and at issue in the same court is sufficient 
ground to support a motion to quash the indictment, if the 
motion is made in apt time. State v. Gardner, 104 N. C. 
739, 10 (SE... 146; 

Son of Prosecutor Member of Grand Jury.—The fact that 
the son of the prosecutor, in an indictment for larceny, was 
a member of the grand jury, and actively participated in 
finding the bill, did not vitiate the indictment, and it was 
error to quash it on that ground. State v. Sharp, 110 N. 
C. 604, 14 S. E. 504. 

Absence of Negroes from Grand Jury.—It is no ground to 
quash an indictment because it was found by a grand jury 
drawn from a venire in which there were no colored free- 
holders. The jury list, as constituted by the county court 
in accordance with the law in force at the time of its con- 
stitution, did not contain the names of such colored free- 
holders. State v. Taylor, 61 N. C. 508. See also State v. Dan- 
iels, 134 N. C. 641, 46 S. E. 743. 

The exclusion of all persons of the negro race from a 
grand jury, which finds an indictment against a negro, 
where they are excluded solely because cf their race or 
color, denies him the equal protection of the laws in viola- 
tion of the Constitution of the United States. State v. Peo- 
ples, 131 N. C. 784, 42 S. E. 814. 

Indictment Not Quashed for Failure to Pay Taxes.—Form- 
erly, it was discretionary with the trial judge to allow or 
refuse a motion to quash because a grand juryman had 
not paid his taxes after entry of plea until the petit jury 
was sworn and impaneled, and a motion to quash after 
entry of plea was made too late as a matter of right. ‘This 
is changed by the amendment of 1907 adding the last sen- 
tence of this section. State v. Banner, 149 N. C. 519, 63 S. 
E. 84. 

The passage of this section, immediately following the de- 
cision of this court in Breese v. United States, 143 F. 250. 
was evidently for the purpose of removing the disqualifica- 
tion of grand jurors, based upon failure to pay taxes for the 
preceding year, in case where they actually serve upon the 
grand jury and pass upon bills of indictment; and there is 
no reason why it should not be given this interpretation. 
Davis v. United States, 49 F. (2d) 269, 270. 


Members of Grand Jury Summoned by Mistake. — While, 
generally, the provisions of the statute for drawing 
and summoning jurors are directory, the grand jury is 
illegally constituted when one whose name was not drawn 
from the boxes was summoned by mistake, and served by 
mistake. State v. Paramore, 146 N. C. 604, 60 S. E. 502. 

When Competency of Grand Jury Excepted to.—Matters 
which go to the incompetency of a grand jury may be ex- 
cepted to after the bill is found, if it is done at the earliest 
opportunity afterwards, which clearly is upon the arraign- 
ment, when the defendant is first called upon to answer. 
State v. Griffice, 74 N. C. 316. ; 

A motion to quash an indictment, made upon arraignment 
and before pleading, for that the grand jury was improperly 
constituted, is in apt time. State v. Paramore, 146 N. C. 604, 
60 S. E. 502. 

Qualifications Judged at Time of Service.—The fact that a 
grand juror was a minor when his name was put on the 
the jury list is immaterial if he was of age at the time he 
served. State v. Perry, 122 N. C. 1018, 29 S. E. 384. 

Cited in State v. Barkley, 198 N. C. 349, 151 S. E. 733. 


§ 9-27. Foreman may administer oaths to wit- 
resses.—The foreman of every grand jury duly 
sworn and impaneled in any of the courts has 
power to administer oaths and affirmations to 
persons to be examined before it as witnesses: 
Frovided, that the said foreman shall not admin- 
ister such oath or affirmation to any person ex- 
cept those whose names are endorsed on the bill 
of indictment by the officer prosecuting in be- 
half of the state, or by direction of the court. 
The foreman of the grand jury shall mark on the 
bill the names of the witnesses sworn and exam- 
ined before the jury. In case of the absence of 
the foreman, or in case of his inability to serve, 
the presiding Judge shall appoint an acting fore- 
man, who shall have all powers vested by law in 
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the foreman. (Rev., s. 1971; Code, s. 1742; 1879, 
c. 125) 1929, €:228;) C.9Si2336.) 


Editor’s Note—The Act of 1929 added the last sentence 
to this section. 


Section Not Exclusive.—This section, authorizing th 
foreman of the grand jury to swear witnesses to be ex- 
amined before the jury, is directory merely. The fact that 
witnesses are sworn by the clerk of court rather than by 
the foreman is not grounds for arresting judgment or 
quashing an indictment. State vy. Allen, 83 N. C. 680; State 
v. White, 88 N. C. 698. 

Section Directory Merely.—The provision of the section, 
providing that the foreman of the grand jury shall mark on 
the indictment the names of the witnesses sworn and ex- 
amined before the jury, is directory merely, and the omis- 
sion of the foreman to comply therewith is no ground 
for quashing the bill, where the proof is that the witnesses 
were sworn. State v. Hines, 84 N. C. 810. See State v. 
Avant, 202 N. C. 680, 163 S. E. 806; State vy. Lancaster, 210 
N.C. 584, 187 S) E. (g02, 

This section requiring the foreman of the grand jury, 
when the oath is administered by him, to mark on the bill 
the names of the witnesses sworn and examined before the 
jury is directory, and the fact that it does not appear by 
indorsement on a bill that the witness had been sworn and 
examined is no ground for quashing the indictment or ar- 
resting the judgment. State v. Hollingsworth, 100 N. C. 
535; (6-9. l/s 
/ No Indorsement Necessary.—No indorsement on a bill of 
indictment by the grand jury is necessary. The record that 
it was presented by the grand jury is sufficient in the ab- 
sence of evidence to impeach it. State v. Sultan, 142 ING EC 
569, 54 S. E. 841, overruling State v. McBroom, 127 N..C. 
328, 3/ 8. Bt 193: 

Witnesses Not Re-Examined.—Where an indictment upon 
which witnesses had been examined was returned by the 
grand jury “a true bill,” and quashed because it did not 
sufficiently charge the offense intended, and thereupon a 
new bill for the offense was sent and returned into court, 
“a true bill,” without a re-examination of the witnesses, 
this bill should be quashed. State vy. Ivey, 100 N. C. 539, 
5 S! EF. 407. 


§ 9-28. Grand jury to visit jail and county 
home.—Every grand jury, while the court is in 
session, shall visit the county home for the aged 
and infirm, the workhouse, if there is one, and the 
jail, examine the same, and especially the apart- 
ments in which inmates and prisoners shall be 
confined; and they shall report to the court the 
condition thereof and of the inmates and prisoners 
confined therein, and also the manner in which 
the jailer or superintendent has discharged his 
duties. (Rev., s. 1972; Code, s. 785; R, ac 
80,18. 335816 pe nO1 tees ocCi Ga8987. 


Art. 5. Special Venire. 


§ 9-29. Special venire to sheriff in capital cases. 
—When a judge of the superior court deems it 
necessary to a fair and impartial trial of any per- 
son charged with a capital offense, he may issue 
to the sheriff of the county in which the trial may 
be a special writ of venire facias, commanding 
him to summon such number of persons qualified 
to act as jurors in said county as the judge may 
deem sufficient (such number being designated 
in the writ), to appear on some specified day of 
the term as jurors of said court; and the sheriff 
shall forthwith exccute the writ and return it to 
the clerk of the court on the day when it is re- 
turnable, with the names of the jurors summoned. 
(Rev., s. 1973; Code, s. 1738; R. C., ¢. 35, s. 30; 
1880). ch27;)"1G1 ayer at, si) 19-C Saag 


Cross Reference.—As to penalty on sheriff who fails to ex- 
ecute writ, see § 9-31. 

‘ Discretion of Judge.—It is in the discretion of the trial 
judge to order a special venire in capital cases and de- 
termine its number, which he may likewise change by 
ee order. State v. Brodgen, 111 N. C. 656, 16 S. E. 
/U, 
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The trial judge has the discretionary power to issue a 
writ of venire facias, instead of directing the jurors to be 
drawn from the jury box, and the court’s action in issuing 
the writ is not reviewable in the absence of abuse of dis- 
cretion. State v. Casey, 212 N. C. 352, 193 S, E. 411. 

An objection by a prisoner charged with capital offense, 
that the special venire was summoned by the sheriff as 
prescribed by this section instead of being drawn from the 
jury box as prescribed by section 9-30, is untenable since 
the latter method is purely discretionary. State v. Smarr, 
121 N. C. 669, 28 S. E. 549, 

The ordering of a. special venire where the prisoner is 
charged with a capital offense, and the manner in which it 
shall be semmoned or drawn, when so ordered, whether se- 
lected by the sheriff under this section, or drawn from the 
box under section 9-30, are both discretionary with the 
judge of the superior court, and unless an objection goes to 
the whole panel of jurors, it may not be taken advantage 
of by a challange to the array, unless there is partiality or 
misconduct of the sheriff shown, or some irregularity in 
making out the list. State v. Levy, 187 N. C. 581, 122 S. 
E. 386. 

Juror May Have Served Within Two Years.—A juror sum- 
moned on a special venire is not rendered incompetent be- 
cause he has served on the jury in the same court within 
two years. Only tales jurors come within the proviso of 
sec. 9-11 and, in order that they may be disqualified, it 
must appear that they have not only been summoned, but 
have acted as jurors within that time. State v. Whitfield, 
92 N. C. 831. 

Special Venire Selected without Partiality—A challenge 
to the array on the ground that the sheriff and his deputies, 
under instructions by the sheriff, selected for the special 
venire freeholders of good character, who had not served on 
the jury within the past two years and who lived in town- 
ships in the county other than the township in which the 
crime was committed and townships contiguous thereto, is 
properly refused, the instructions of the sheriff being in com- 
pliance with this section, and the action of the sheriff and 
the deputies showing no partiality, misconduct and irregu- 
larity in making out the list. State v. Dixon, 215 N. C. 438, 
Deo Ba hed) S7as 

Special Venire Selected without Regard to Color.—It is 
no ground of exception that a special venire was selected 
from the freeholders of the county without regard to col- 
or, no reference having been had to the jury list constituted 
by the county court. State v. Taylor, 61 N. C. 508. 

Accessory May Be Tried by Special Venire.—Where two 
persons are indicted for murder, one as principal and the 
other as accessory before the fact, the latter may be tried 
by a jury selected from a special venire ordered in the case. 
State v. Register, 133 N. C. 746, 46 S. E. 21. 

Challenge for Cause.—Under this section where a special 
venire has been ordered by the court for the trial of a capi- 
tal felony, the veniremen, being selected by the sheriff in 
his discretion, not from the jury box, are subject to the 
same challenges for cause as tales jurors. State v. Avant, 
202 N. C. 680, 163 S. E. 806. 


§ 9-30. Drawn from jury box in court by 
judge’s order.—When a judge deems a special 
venire necessary, he may, at his discretion, issue 
an order to the clerk of the board of commission- 
ers for the county, commanding him to bring into 
open court forthwith the jury boxes of the county, 
and he shall cause the number of scrolls as desig- 
nated by him to be drawn from box number one 
by a child under ten years of age The names so 
drawn shall constitute the special venire, and the 
clerk of the superior court shall insert their names 
in the writ of venire, and deliver the same to the 
sheriff of the county, and the persons named in the 
writ and no others shall be summoned by the 
sheriff. If the special venire is exhausted before 
the jury is chosen, the judge shall order another 
special venire until the jury has been chosen. 
The scrolls containing the names of the persons 
drawn as jurors from box number one shail, after 
the jury is chosen, be placed in box number two, 
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and if box number one is exhausted before the 
jury is chosen, the drawing -hall be completed 
from box number two after the same has been 


well shaken. (Rev., s. 1974; Code, s. 1739; 1897, 
c. 364; 1913, c. 31, s. 2; C. S. 2339.) 
Cross Reference—As to qualification of jurors, see § 9-] 


and annotations thereto. 

See ISSCC hawe Rev.n 219: 

Editor’s Note.—Formerly special veniremen were required 
to be freeholders, but in 1913 this requirement was omitted. 

For cases decided under the former rule, see State v. 
Moore, 120 N. C. 565, 26 S. E. 629; State v. Kilgore, 93 N. 
Ps 533. See, also, State v. Freeman, 100 N. C. 429, 5 S. E. 
21. 

Method of Drawing Directory.—The regulations as_ to 
drawing a special venire may be directory, but they should 
be strictly observed. However, failure to follow the direc- 
tions of the statute will not invalidate the panel in the ab- 
sence of bad faith or other adequate cause. State v. Par- 
ker, 132 N. C. 1014, 43 S. E. 830. 

The practice of drawing the venire from the box is com- 
mended. State v. Brogden, 111 N. C. 656, 16 S. E. 170. 

The drawing of the jury from the box is authorized by 
this section, and is favored by the courts, though the re- 
quirement is not mandatory. State v. Whitson, 111 N. C. 
695, 697, 16 S. E. 332. 

Discretion of Judge.—See notes to § 9-29. 

How Jurors Drawn.—Cn the trial of a capital case, the 
names of the jurors of the original panel should be first put 
into the box and drawn, before those of the tales jurors are 
put in and drawn: and the jurors summoned urder a special 
venire facias are in this respect to be regarded as tales- 
men, State v. Benton, 19 N. C. 196. 

Special Venire Exhausted.—When a special venire is ex- 
hausted without completing the jury, the court may order 
a further venire to be summoned at once from the by- 
standers. State v. Stanton, 118 N. C. 1182, 24 S. B. 536. 

Matters Affecting Entire Panel.—In the absence of any 
allegation that the sheriff acted corruptly or with partiality 
in summoning the venire, or that anything had been done 
affecting “the integrity and fairness of the entire panel,” 
it is not a ground of challenge to the array that the sheriff 
failed to summon several of the special venire, drawn from 
the jury box or that the jury box was not revised by the 
county commissioners. State v. Stanton, 118 N. C. 1182, 
24552 Be 536t 

The integrity and fairness of the entire panel of jurors 
summoned in obedience to a writ of special venire are not 
affected by the fact that one man named in the writ had 
removed from the county and that another named therein 
was dead when the jury list was revised by the commis- 
sioners. Neither are they affected by the fact that one of 
these named on the venire was not summoned, nor by the 
fact that the Sheriff in copying the list of the venire fur- 
nished him omitted, by mistake, the name of one who in 
consequence was not summoned. State v. Whitt, 113 N. 
Cy 716, 18°S. EB. 715. 


§ 9-31. Penalty on sheriff not executing writ 
or jurors not attending.—If any sheriff fails duly 
to execute and return such writ of venire facias, 
he shall be fined by the court not exceeding one 
hundred dollars. All jurors so summoned shall 
attend until discharged by the court, under the 
same rules and penalties as are prescribed for 
other jurors. (Rev., ss. 1975, 3602; Code, s. 1740; 
RAG 20 95 op 613d 830, e278) 23°C: 8. '2340:) 


Cross Reference.—As to rules and penalties prescribed for 
other jurors, see § 9-10 et seq. 

Amendment of Return on Writ.—Where a sheriff, in mak- 
ing his return on a writ and list of special venire, endorsed 
thereon, ‘Received October 15, 1893, executed October 30, 
1893, by summoning one hundred and fifty men,” it was 
within the discretion of the court, at the term to which the 
writ was returnable, to permit an amendment of the return 
so as to show those of the list furnished him by the clerk 
who were actually summoned, and those not summoned, 
with the reasons why they were not. State v. Whitt, 113 
We Ploy Le oie Bye Lae 
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Chapter 10. Notaries. 


Sec. 

10-1. Appointment and commission; term of of- 
fices; revocation of commission. 

10-2. To qualify before clerk; record of qualifica- 
tion. 

10-3. Clerks notaries ex officio; may certify own 
seals. 

10-4. Powers of notaries. 

10-5. Notaries public, who are stockholders, etc., 


§ 10-1. Appointment and commission; term of 
office; revocation of commission.—The governor 
may, from time to time, at his discretion, appoint 
one or more fit persons in every county to act as 
notaries public, and shall issue to each a commis- 
sion. They shall hold their office for two years 
from and after the date of their appointment. 

Any commission so issued by the Governor or 
his predecessor, shall be revokable by him in his 
discretion upon complaint being made against 
such notary public and when he shall be satisfied 
that the interest of the public will be best served 
by the revocation of said commission. 

Whenever the Governor shall have revoked the 
commission of any notary public appointed by 
him, or his predecessor in Office, it shall be his 
duty to file with the clerk of the court in the 
county of such notary public a copy of said order 
and mail a copy of same to said notary public. 

Any person holding himself out to the public 
as a notary public, or any person attempting to 
act in such capacity after his commission shall 
have been revoked by the Governor, shall be 
guilty of a misdemeanor and upon conviction be 
punishable in the discretion of the court, as pro- 
vided for in other misdemeanors. (Rev., ss. 
2347, 2348; Code, ss. 3304, 3305; 1927, c. 117; C. 
S. 3172.) 


Cross References.—As to validating acknowledgments he- 
fore notaries under age, see § 10-10. As to validation of de- 
fective acknowledgments before notaries public in certain 
conveyances, see §§ 47-52, 47-53, 47-102. 

Editor’s Note.—The Supreme Court, by a three to two 
decision, with the great Chief Justice Clark dissenting, held 
in State v. Knight, 169 N. C. 333, 85 S. E. 418, that women 
could not hold the position of notary public in North Caro- 
lina. The Legislature had, at its previous session, enacted 
chapter 12, Laws 1915, as follows: “The Governor is hereby 
authorized to appoint women as well as men to be notaries 
public, and this position shall be deemed to be a place of 
trust and profit, and not an office.” The Governor, acting 
upon this authority, issued his commission to Mrs. Noland 
Knight as a notary public. Thereafter a quo warranto pro- 
ceeding was brought, averring that a notary public was not 
a place of trust and profit, as the Legislature has enacted, 
but was in truth an office, and therefore that the commis- 
sion issued to her by the Chief Executive was a nullity be- 
cause she was a woman. The action was brought before his 
Honor Judge Webb of the superior court, who declined to 
hold the commission void. The Supreme Court reversed the 
decision and held the act unconstitutional on the grounds 
that a notary public was a public office; that a woman was 
ineligible for public office under the Constitution; and that 
being a public office, that the Legislature could not change 
its character by simply making a change in its name. This 
was so held in spite of the fact that, as pointed out by Mr. 
Chief Justice Clark, there was no constitutional provision 
as to notaries public, and that the place was wholly a crea- 
ture of legislative enactment. In Opinion of Justices, 165 
Mass. 599, 601, 43 N. E. 927, 32 I. R. A. 350, the court said: 
“Where an office is created by statute . . the qualifica- 
tions required . . . are wholly within the control of the 
Legislature, unless there is some limitation put upon the 
Legislature by the Constitution.”” And in Bank v. Smith 
(Tenn.), 37 S. W. 1102, it was said: “All that is needed to 


Sec 
permitted to take acknowledgments, ad- 
minister oaths, etc. 

10-6. May exercise powers in any county. 

10-7. Expiration of commission to be stated after 
‘signature. 

10-8. Fees of notaries. 

10-9. Notarial seal. 

10-10. Acts of minor notaries validated. 


enable one to be a de jure female notary public is an ena- 
bling act of the Legislature.’’ 

However correct or incorrect may have been the conclusion 
of the court in State v. Knight, supra, by the very reasoning 
in that case, women are now eligible as notaries public. 
Federal and State constitutional amendments now insure to 
women the right to the ballot on equal terms with men. Ar- 
ticle VI, sec. 7, of the Constitution of North Carolina is as 


follows: ‘‘Every voter in North Carolina, except as in this 
article disqualified, shall be eligible to office,’ etc. Women 
are not included within the exceptions numbered. See Lee 


v. Dunn, 73 N. C. 595; Spruill v. Batemen, 162 N. C., 588, 
77: S. E. 768. Therefore, since women can vote, and voters 
may hold office, and the position of notary public is a pub- 
lic office, it. follows that women are eligible to the office ot 
notary public. 

Origin.—The office of notary public has long been known 
both to the civil and to the common law. State v. Knight, 
169 N. C. 333, 337, 85 S. E. 418; 29 Cyc. 1068. 

In Loan Co. v. Turrell, 19 Ind. 469, it was said: ‘““The office 
originated in the early Roman jurisprudence, and was known 
in England before the Conquest.” State v. Knight, 169 N. 
Cy 3337 338, 985 S. Be 418, 


Same—Recognized as an Officer.—That the position was 
recognized as an office at common law is shown by the fol- 
lowing, taken from 5 Comyn’s Dig., 140, when speaking of 
protests of bills of exchange: ‘‘The protest must be made 
by a public notary upon all foreign bills of exchange, be- 
cause he is a public officer to whom credit is given’; and by 
the opinion of Buller, J., in Lefty v. Mills, 4 T. R., 175 
(1791), that “The demand of a foreign bill must be made by 
a notary public, to whom credit is given, because he is a 
public officer.” State v. Knight, 169 N. C. 333, 337, 85 S. E. 
418. 

Present Status—In Ashcraft v. Chapman, 38 Conn. 232, 
Chief Justice Butler says: “Notaries were originally mere 
commercial scriveners. Becoming important to the com- 
mercial world, their appointment was provided for and their 
duties regulated by public law, and they became sworn pub- 
lic officers.”’ State v. Knight, 169 N. C. 333, 338, 85 S. E. 418. 
See also, 21 A. and E. Enc. Law, 555. 

It is in most of the states a state office, although in few 
states it has been regarded as a county office, and its fune- 
tions, once simple, have now a wider scope. State v. Knight, 
169 N. C. 333, 337, 85 S. E. 418. 

Who Eligible-—In U. S. v. Bixby, 10 Bizzell, 520, it was 
held by Gresham, J., that ‘‘at common law a minor is eligible 
to the position of notary public.’’ State v. Knight, 169 N. 
Cissa one See Ba ain. 


After the passage of Chapter 12, Laws 1915 an official in- 
quiry was instituted as to the status of notary public in the 
other states. The replies from their judicial departments show 
that out of the fifty-three jurisdictions in the United States 
(i. e., forty-eight States, the District of Columbia, and the 
territories of Alaska, Porto Rico, Hawaii, and the Philip- 
pines) women are competent to be notaries public in all ex- 
cept ten, and in those ten they were held incompetent either 
because, as in Massachusetts, the Constitution had made 
the position an office or a statute had made it an office, or, 
as in a few of them, “it had not been the custom to admit 
women to hold the place, and there was no statute as yet 
authorizing them to fill the position.’’ In no case was there 
found, or reported, a decision holding women incompetent 
to fill the place when there was a statute authorizing them 
to do so, or providing that the position was not an office. 
Outside of these ten States (of our fifty-three jurisdictions) 
there is no country which disqualifies a woman to hold the 
position of notary public, From dissenting opinion of 
Clark, C. J., in State v. Knight, 169 N. C. 333, 359, 85 S. E. 
418. 

Same—In Virginia.—In Virginia, which naturally more 
nearly. follows the English law than any other State in the 
Union, its Attorney-General says: “In this State any man 
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or woman over 18 years of age can be a notary public.” 
State v. Knight, 169 N. C. 333, 358, 85 S. E. 418. 
Same—English Rule as to Women.—Sir John Simon, when 
Attorney-General of England, said: ‘No act of Parliament 
has ever disqualified women from holding the position of 
notary public in this country, and it is very certain that 
none such could be passed.” State v. Knight, 169 N. C. 333, 
358, 85 S. E. 418. 


§ 10-2. To qualify before clerk; record of quali- 
fication.—Upon exhibiting their commissions to 
the clerk of the superior court of the county in 
which they are to act, the notaries shall be duly 
qualified by taking before said clerk an oath of 
office, and the oaths prescribed for officers. A 
certificate of the commission shall be deposited 
with the clerk and filed among the records, and 
he shall note on his minutes the qualification of, 
the notary public. (Rev., ss. 2347, 2348; Code, 
SSarss049380 5 Ge raliia.) 

Cross References.—As to the oath prescribed for officers, 


see § 11-11, As to when an attorney is disqualified, see § 
47-8. 


§ 10-3. Clerks notaries ex officio; may certify 
own seals.—The clerks of the superior court may 
act as notaries public, in their several counties, by 
virtue of their office as clerks, and may certify 
their notarial acts under the seals of their 
respective courts. (Rev., s. 2349; Code, s. 3306; 
Be Wis, 10; 8.15) 1008, 6.7, 88.1, 23 Ceo, 8174.) 


A clerk of the superior court, is, by virtue of his office, a 
notary public, and the taking of acknowledgments must be 
referred to the exercise of his notarial authority. Lawrence 
v. Hodges, 92 N. C. 672, 681. 


§ 10-4. Powers of notaries.—Notaries public, 
in and out of the state, have power to take and 
certify the acknowledgment or proof of powers 
of attorney, mortgages, deeds and other instru- 
ments of writing, to take depositions and to ad- 
minister oaths and affirmations in matters in- 
cident or belonging to the duties of their office, 
and to take affidavits to be used before a court, 
judge or other officer, within the state, and have 
power to take the privy examination of femes 
covert. (Rev., s. 2350; Code, s: 3307; 1866, c. 30; 
1879, c. 128; C. S. 3175.) 


Cross Reference.—As to the taking of affidavits to be used 
before a court, see § 3-8, 

Scope of Powers.—A notary public is recognized by the 
universal law of civilized and commercial nations; but his 
powers are confined to the authentication of commercial 
papers and to the protesting of bills of exchange and the like. 
Benedict, Hall & Co. v. Hall, 76 N. C. 113, 114. 

By statute in this State the powers of notaries public. have 
been extended beyond those which were incident to the office 
by the universal law-merchant, and pertained to the present- 
ment of bills of exchange for acceptance or payment and the 
protest thereof for nonpayment or refusal to accept; they 
may now take and certify the acknowledgment or proof of 
powers of attorney, mortgages, deeds and other instru- 
ments of writing, etc. Pipe and Foundry Co. v. Keith & 
Gone Ia ONS Gra d/8,0184 al9 kS.> Bs 100: 

Duty in Taking Acknowledgments.—The notary is re- 
quired “to take and certify the acknowledgment or proof” 
and this imposes upon him the duty of ascertaining (1) 
that the persons who present themselves are the grantors 
in the deed; (2) that they acknowledge the execution of ite 
(3) that the wife signed the deed freely and voluntarily, and 
that she voluntarily assents thereto. Young v. Jackson, 92 
N. C. 144, 147; Darden v. Steamboat Co., 107 N. C. 434, 446, 
12 S. E. 46; State v. Knight, 169 N. C. 333, 343, 85 S. E. 418. 

Acknowledgment Quasi Judicial Act. — An acknowledg- 
ment of a deed, taken before a notary public, is a judicial, 
or at least a quasi judicial, act. Long v. Crews, 113 N. C. 
256, 18 S. E. 499. 

Protest as Evidence.—The protest of a notary establishes 
the facts stated in it in respect to each and all of these 
points to the full extent the notary could do it if he were 
examined as a witness and were believed. Pipe and Foun- 
dry Co. v. Keith & Co., 114 N. C. 178, 184, 19 S. E. 109. 
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This was for convenience of commerce and to dispense 
with the necessity of bringing witnesses from a distance or 
of taking depositions to prove the facts certified to in the 
protest, the certificate being prima facie true. Elliott vy. 
White, 51 N. C. 98; Pipe and Foundry Co. v. Keith & So;, 
114 N. C. 178, 184, 19 S. EB. 109. 

Certificates of Probate Prima Facie Evidence.—With the 
extension of the powers of notaries to take probate of deeds, 
the same quality attaches to their certificates of probate or 
acknowledgment; it is prima facie evidence of the truth of 
its pertinent recitals. Pipe and Foundry Co. v. Keith & Co., 
114 N. C. 178, 184, 19 S. E. 109. 

Not Disqualified to Act Because Employee of Grantee.— 
A notary public is not disqualified to take acknowledgment 
of grantors and privy examination of married women to 
conveyances of land when he is an employee of the grantee, 
without any interest in the land conveyed. Smith v. Ayden 
Lumber Co., 144 N. C. 47, 56 S. EB. 555. 

Incurable Incompetency.—Where a notary public was in- 
terested in a deed of trust, he was disqualified to take the 
acknowledgment, his attempted action was a nullity, and 
such defect could not be cured by probate upon such ac- 
knowledgment before the clerk and registration. Long v. 
Crews, 113 N. C. 256, 18 S. E. 499. 


§ 10-5. Notaries public, who are stockholders, 
etc., permitted to take acknowledgments, ad- 
minister oaths, etc.—It shall be lawful for any 
notary public who is a stockholder, director, of- 
ficer or employee of a bank or other corporation 
to take the acknowledgment of any party to any 
written instrument executed to or by such cor- 
poration, or to administer an oath to any other 
stockholder, director, officer, employee or agent 
of such corporation, or to protest for non-accept- 
ance or non-payment bills of exchange, drafts, 
checks, notes and other negotiable instruments 
which may be owned or held for collection by 
such corporation: Provided, it shall be unlawful 
for any notary public to take the acknowledg- 
ment of an instrument executed by or to a bank 
or other corporation of which he is a stockholder, 
director, officer, or employee, where such notary 
is individually a party to such instrument, or to 
protest any negotiable instrument owned or held 
for collection by such corporation, where such no- 
tary is individually a party to such instrument. 
(1937, c. 183.) 


§ 10-6. May exercise powers in any county.— 
Notaries public have full power and authority to 
perform the functions of their office in any and 
alf counties of the state, and full faith and credit 
shall be given to any of their official acts where- 
soever the same shall be made and done. (Rev., 
S. 285031891 G1 248-nC<S23176.) 


A notary public resident out of the State has no authority 
to take affidavits to be used in the courts of this State. 
Hawes Co. vs tall. /oeNe ©. 113, 114; 


§ 10-7. Expiration of commission to be stated 
after signature——Notaries public shall state after 
each official signature by them the date of the 
expiration of their commissions: but the failure 
tc do so shall not thereby invalidate their official 
acisrat Revistas C. S,. 3177.) 


§ 10-8. Fees of notaries.—Notaries public and 
other persons acting as such shall be allowed the 
sum of fifty cents for protesting for nonaccept- 
ance or for nonpayment, or for both when done 
at the same time, any order, draft, note, bond or 
bill or any other thing necessary to be protested, 
and the sum of ten cents for each notice sent in 
connection therewith. For other necessary 
services, where no fee is fixed, they shall be al- 
lowed twenty cents for every ninety words. 
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Cases of protest concerning vessels or other 
cargoes shall not be affected by this section. 
(Rev., s. 2800; Code, s. 3749; 1889, c. 446; 1895, 
c. 296; 1908, c. 734; C. S. 3178.) 


The fees of notaries public are created and regulated by 
statute. Cider & Vinegar Co. v. Carroll, 124 N. C555, 2595 
3229S ey 2959. 


§ 10-9. Notarial seal—Official acts by notaries 
public shall be attested by their notarial seals. 
(Revs. 23525. C..p- 3179.) 


Cross Reference.—As to validation of deeds and probate 
and registration thereof where notarial seals have been 
omitted, see §§ 47-102 and 47-103. 

Courts Take Judicial Notice.—It was said in Pierce v. 
Indseth, 106 U. S. 546, 1 S. Ct. 418, 27 1, Eds 254.7 The 
court will take judicial notice of the seals of notaries pub- 
lic, for they are officers recognized by the commercial law 
of the world.” State v. Knight, 169 N. (Cass 6S8, Cols 

. 418. 

SNe in Seal.—The statute authorizing a notary public 
to take acknowledgment of deeds does not require that his 
name or any name shall be used in the notarial seal, and 
the seal appended to the certificate is presumably his in 
the absence of evidence to the contrary; hence, where the 
fact of the execution of deed by a notary public is ad- 
judged to have been proved by such seal and certificate, it 
is not rebutted by the mere fact that the notary signs his 


Chapter 11. 


Art. 1. General Provisions. 


Sec 

11-1. Oaths to be administered with solemnity. 

41-2, Administration of oath upon the Gospels. 

11-3. Administration of oath with uplifted hand. 

11-4. Affirmation of Quakers and others. 

11-5. Oaths of corporations. 

11-6. Oath to support constitution of United 
States; all officers take. 

41-7. Oath or affirmation to support state consti- 


tution; all officers to take. 


Art. 


§ 11-1. Oaths to be administered with solem- 
nity.—Whereas, lawful oaths for the discovery 
of truth and establishing right are necessary and 
highly conducive to the important end of good 
government; and being most solemn appeals to 
Almighty God, as the omniscient witness of 
truth and the just and omnipotent avenger of 
falsehood, such oaths, therefore, ought to be 
taken and administered with the utmost solem- 
nity. (Rev. s. 2353; R..C., c. 76, 8. 1; 1777, © 
108, s. 2; C. S. 3188.) 


This “solemnity” applies not only to the substance of 
the oath, but to the form and manner of taking it and of 
administering it. State v. Davis, 69 N. C. 383, 385. 

Object of Statutes—It is manifest, by a perusal of the 
statutes, that they were not intended to alter any rule of 
law, but the sole object was to prescribe forms for the 
sake of convenience and uniformity. State v. Pitt, 166 N. 
C. 268, 271, 80 S. E. 1060. 

Double Sanction to Oath of Witness.—The law requires 
two guarantees of the truth of what a witness is about to 
state; he must be in the fear of punishment by the laws 
of man, and he must also be in the fear of punishment by 
the laws of God, if he states what is false; in other words, 
there must be a temporal and also a religious sanction to 
his oath. Shaw v. Moore, 49 N. C. 25, 26. 

Sufficiency of Belief—A person who believes in the obli- 
gation of an oath on the Bible; who believes in God and 
Jesus Christ, and that God will punish in this world, all 
violators of his law, and that the sinner will inevitably be 


1. General Provisions. 
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§ 11-1 
name, “Geo. Theo. Somner” and the seal has on it the 
name of “Theo, Somner.” Deans v. Pate, 114 N. C. 194, 
19 S. Ex 146. 


Failure to Attest by Seal—A motion for judgment for 
want of an answer was properly allowed when the com- 
plaint was duly verified and what purported to be the ver- 
ification of the answer was attested only by a person 
signing his name with the letters ‘“‘N. P.”’ added thereto, 
but without an official seal. Tucker v. Inter-States Life 
Association, 112 N..C. 796, 17 S. E. 532. 

The acknowledgment of a deed before a notary public in 
due form is not defective because not attested by his no- 
tarial seal. Peel v. Corey, 196 N. C. 79, 144 S. E. 559. 


§ 10-10. Acts of minor notaries validated—aAll 
acts of notaries public for the state of North Caro- 
lina who were not yet twenty-one years of age at 
the time of the performance of such acts are here- 
by validated; and in every case where deeds or 
other instruments have been acknowledged before 
such notary public who was not yet twenty-one 
years of age at the time of taking of said ac- 
knowledgment, such acknowledgment taken before 
such notary public is hereby declared to be suffi- 
cient and valid. (1941, c. 233.) 


Cross References.—As to validation of defective acknowl- 


edgments before notaries public in certain conveyances, see 
§§ 47-52, 47-53, 47-102. 


Oaths. 


Sec. 

11-8. When deputies may administer. 

11-9. Administration by certain officers. 

11-10. When county surveyors may administer 
oaths. 


Art. 2. Forms of Official and Other Oaths. 


11-11. Oaths of sundry persons; forms. 


punished in this world for each and every sin committed; 
but there will be no punishment after death, and that in 
another world all will be happy and equal to the angels is 
competent to be sworn. Shaw v. Moore, 49 N. C. 25, 26. 

In the case of Omychund v. Barker, 1 Atk. 19, and Wiles, 
538, it was decided by the Lord Chancellor, with the as- 
sistance of Chief Baron Parker, Chief Justice Willes and 
Chief Justice Lee, that a Gentoo, who was an infidel, who 
did not believe in either the Old or New Testament, but 
who believed in a God, as the Creator of the Universe, and 
that he is a rewarder of those who do well, and an avenger 
of those who do ill, according to the common law, may be 
sworn in that form which is the most sacred and obligatory 
upon his religious sense. Shaw v. Muore, 49 N. C. 25, 27. 

The great case of Omychund y. Barker, establishes the 
rule to be, that an infidel is competent to be sworn, pro- 
vided he believes in the existence of a Supreme Being, who 
punishes the wicked, without reference to the time of pun- 
ishment. Shaw v. Moore, 49 N. C. 25, 29, 

It is laid down by Lord Hale to be the common law, that 
a Jew is competent to be sworn, and may be sworn on the 
Old Testament, and such has ever since been taken to be 
the law. Shaw v. Moore, 49 N. C. 25, 27. 

Finding of the Judge Conclusive.—The finding of the 
judge as to the competency of a witness to take oath is 
conclusive, and not reviewable. State v. Pitt, 166 N. C. 
268, 270, 80 S. E. 1060. 

At Common Law.—In Shaw v. Moore, 49 N. C. 25, Pear- 
son, J., said that “im the old cases it was held to ,be com- 
mon law that no infidel (in which class Jews were in- 
cluded) could be sworn as a witness in the courts of Eng- 
land.’”? He then proceeds to say that the reason for this as 
given by Lord Coke, “to say the least of it, is narrow- 
minded, illiberal, bigoted, and unsound.” State y. Pitt, 166 
N. C. 268, 270, 80 S. E. 1060, 
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Objection to Oath of Incompetent after Verdict.—Where 
a juror is incompetent to be sworn because an atheist (State 
v. Davis, 80 N. C. 412) and the objection is not discovered 
till after verdict, setting aside the verdict rests in the dis- 
cretion of the trial judge. State v. Lambert, 93 N. C. 618; 
State v. Council, 129 N. C. 511, 39 S. KE. 814, 816. 

Objection to Manner of Administering after Verdict. — 
Where a juror was sworn in the presence of the prisoner, 
and his counsel let him acquiesce in the manner in which 
the oath was taken, to object after the verdict would sim- 
ply make a trial not a decision upon the merits but a 
series of pitfalls for the State. Not having spoken when 
he was called upon to speak, the prisoner should not be 
heard after the verdict has gone against him. State v. 
Boon, 82 N. C. 638; State v. Patrick, 48 N. C. 443; Briggs 
v. Byrd, 34 N. C. 377; State v. Ward, 9 N. C. 443; State 
we Council, 129 IN. Cx S160 Si Psi 1G, 

Failure to Administer.—_In State v. Gee, 92 N. C. 756, 
where a witness was not sworn at all, the court held that 
this was not ground of objection after verdict. State vy. 
Council, 129 N.C. 511) 39S: By 814, «817; 


§ 11-2. Administration of oath upon the Gos- 
pels—Judges and justices of the peace, and 
other persons who may be empowered to ad- 
minister oaths, shall (except in the cases in this 
chapter excepted) require the party sworn to lay 
his hand upon the Holy Evangelists of Almighty 
God, in token of his engagement to speak the 
truth, as he hopes to be saved in the way and 
method of salvation pointed out in that blessed 
volume; and in further token that, if he should 
swerve from the truth, he may be justly de- 
prived of all the blessings of the Gospel, and 
made liable to that vengeance which he has im- 
precated on his own head. (Rev., s. 2354; Code, 
giga09; Re Cesc. Gy Sirk; 1772 Mew 108, se: 2501041 
eadiavC OS. 8189;) 


Cross Reference.—As to validation of defective acknowl- 
11-3 for oath with uplifted hand, and § 11-4 for Quakers 
and others. As to forms of oaths, see § 11-11. As to 
perjury, see § 14-209. 

Editor’s Note.—The 1941 amendment dispensed with the 
former requirement that the Holy Gospel be kissed as a 
part of the administration of an oath. For case relating 
to the requirement, see State v. Owen, 72 N. C. 605, 612. 

Application to Witnesses.—After this manner, every wit- 
ness, except as otherwise provided, must be sworn. State 
v. Davis, 69 N. C. 383, 385. 

Sufficiency of Juror’s Oath.—An oath administered to a 
juror in the manner prescribed by statute is sufficient: the 
juror need not repeat the words “so help me God.’ State 
v. Paylor, 89 N. C. 539. 

Ministerial Act.—The administration of an oath is a min- 
isterial act and may be done by any one in the presence 
and by the direction of the court, but is the act of the 
court. State v. Knight, 84 N. C.- 790. 

Partially Directory.—‘‘As to the form of the oath, when 
it is prescribed by statute,” remarks, Mr. Bishop, ‘‘the 
statute is to be construed in some sense directory only, so 
far at least that a departure from the words, in matter not 
of substance but of form merely, does not exempt the per- 
son taking it from the pains of perjury.’’ 2 Bish. Cr. Law, 
secs. 862, 982; State v. Mazon, 90 N. C. 676, 678. 

Same—Validity of Irregular Oath.—To hold invalid an 
oath that did not follow the very words of the statute 
might prove disastrous to the public interests. “Perjury 
and slander,” in the language of the Supreme Court of 
Tennessee, “‘could often find, in slight variances from the 
prescribed forms of oath, the means of escape from condign 
punishment which justice invokes. Undoubtedly an oath, 
administered substantially according to the prescribed 
form, will be valid, and if taken falsely the party will be 
guilty of perjury.” Sharp v. Wilhite, 21 Tenn. 434. And 
in the language of Green, C. J., in State v. Daylor, 3 Zab. 
(N. Y.), 49: “The Legislature did not design to prescribe 
the precise form of the oath, the slightest deviation from 
the phraseology of which would prove fatal.” State v. 
Mazon, 90 N. C. 676, 678. 

Same—Same—Juror’s Oath in Capital Cases.—Although 
the omission of the words “you swear” at the commence- 
ment of the oath of jurors in a capital case looks awkward 
and mars the comeliness of judicial proceedings, we do not 
think that it vitiates the oath. State v. Owen, 72 N. C. 
605, 612. 
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§ 11-4 


The manner of swearing is, as Judge Pearson says, merely 
a form “adapted to the religious belief of the general mass 
of citizens for the sake of convenience and uniformity.” 
State v. Pitt, 166 N. C. 268, 271, 80 S. E. 1060. 

Presumption.—The administration of an oath to a witness 
is an official act of the court; and it being shown affirma- 
tively that an oath was administered to the defendant in 
open court on the Bible, a presumption arises that it was 
rightly done. State v. Mace, 86 N. C. 668, 670. 

The maxim omnia presumuntur rite esse acta applies in 
no case with greater effect than to official acts of this na- 
ture, the minute and particular details of which, while im- 
portant, are not likely to attract such attention as to insure 
their being accurately remembered. State v. Mace, 86 N. 
C. 668, 670. 

Willful Violation—A willful violation of such an oath in 
a material matter is perjury, and no other is. This is the 
general rule. State v. Davis, 69 N. C. 383, 385. 

When Deputy Clerk May Administer.—The deputy of the 
clerk of the superior court is authorized to take the affi- 
davit of the plaintiff in an action of claim and delivery. 
Jackson v. Buchanan, 89 N. C. 74. 

A deputy sheriff is not authorized to administer oath to 
homestead appraisers. Oates y. Munday, 127 N. C. 439, 444 
37S. E. 457: 

Cited in State v. Beal, 199 N. C. 278, 280, 154 S. E. 604. 


§ 11-3. Administration of oath with uplifted 
hand.—When the person to be sworn shall be 
conscientiously scrupulous of taking a book oath 
in manner aforesaid, he shall be excused from 
laying hands upon, or touching the Holy Gospel: 
and the oath required shall be administered in the 
following manner, namely: He shall stand 
with his right hand lifted up towards heaven, in 
token of his solemn appeal to the Supreme God, 
and also in token that if he should swerve from 
the truth he would draw down the vengeance of 
heaven upon his head, and shall introduce the 
intended oath with these words, namely: 

I, A. B., do appeal to God, as a witness of the 
truth and the avenger of falsehood, as I shall 
answer the same at the great day of judgment, 
when the secrets of all hearts shall be known 
(etc., as the words of the oath may be). (Rev., s. 
2355; Code, s. 3310; R. C., c. 76, gs. 2: iperar te 
108,467433; Cy Sy 9190.) 

Cross References.—As to forms of oaths, see § 
to oath required of voter, see § 163-29, 

Conscientious Scruples.—If the usual form of oaths upon 
the Holy Evangelists is dispensed with, and an “appeal” or 
“affirmation” is substituted, it must appear that the person 
sworn had conscientious scruples, else the “appeal” or “af- 
firmation” is invalid. State v. Davis, 69 N. C. 383, 386; 
Pearre vy. Folb, 123 N. C. 239; 31 S) BE. 47s. 

Presumption as to Manner.—Where it appears that the 
registrar administered the prescribed oath to electors, but 
that he did not swear them on the Bible, it will be inferred, 
in the absence of direct proof to the contrary, that the oath 
was taken with uplifted hand, as specified by the section, 
and was accepted as a valid mode of administering it, by 
both the registrar and the elector. Administering the oath 
in such manner is sufficient to meet the requirements of the 


election law. State vy. Nicholson, 102 N. C. 465, 9 S. E. 
545. 


Presumption as to Witness.—When a witness comes be- 
fore a tribunal to be sworn it is to be presumed that he 
has settled the point with himself in what manner he will 
be sworn, and he should make it known to the officer of the 
court; and should he be sworn with uplifted hand, though not 
conscientiously scrupulous of swearing on the Gospels, and 
depose falsely, he subjects himself to the pains and penal- 
ties of perjury. State v. Whisenhurst, 9 N. C. 458. 

Cited in State v. Beal, 199 N. C. 278, 280, 154 S. E. 604. 


§ 11-4. Affirmation of Quakers and others. 
The solemn affirmation of Quakers, Moravians, 
Dunkers and Mennonites, made in the manner 
heretofore used and accustomed, shall be ad- 
mitted as evidence in all civil and criminal ac- 
tions; and in all cases where they are required 
to take an oath to support the constitution of 
the state, or of the United States, or an oath of 


» 


11-11. As 
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office, they shall make their solemn affirmation 
in the words of the oath beginning after the 


word “swear”; which affirmation shall be ef- 
fectual to all intents and purposes. (Rev., s. 
oosuee code, S.05811; Rs C., c:)76,'s. 35) 1777; Cc 


108) s.4: 1777, c. 115, s..42: 1819, c. 1019;° 1321, 
Capos Camo. 1018) 


Quakers and some others who have conscientious scru- 
ples about swearing at all, are permitted to “affirm.” State 
Val Davis, 69) N.C) 383,385. 

Cited in State v. Beal, 199 N. C. 278, 280, 154 S. EF. 604. 

§ 11-5. Oaths of corporations.—In all cases 
where a corporation is appointed administrator, 
executor, collector, or to any other fiduciary 
position, of which fiduciary an oath is required 
by law, such oath may be taken by such corpora- 
tion by and through any officer or agent of said 
corporation who is authorized by law to verify 
pleadings in behalf of such corporation; and any 
oath so taken shall be valid as the oath of such 
corporation. Any oath heretofore taken in the 
manner aforesaid in behalf of a corporation as 
such fiduciary is hereby validated as the oath of 
such corporation. (1919, c. 89, ss. 1, 2; C. S. 3192.) 


Cross Reference.—As to verification of pleadings by corpo- 
rations, see § 1-147. 


§ 11-6. Oath to support constitution of United 
States; all officers take—AIl members of the 
general assembly, and all officers who shall be 
elected or appointed to any office of trust or prof- 
it within the state, shall, agreeably to act of 
congress, take the following oath or affirmation: 

I, A. B., do solemnly swear (or affirm, as the 
case may be) that I will support the constitu- 
tion of the United States; so help me, God. 

Which oath shall be taken before they enter 
upon the execution of the duties of the office. 
GRey)) s235%2) Code, s. S2tarak 9 C..)ca 16; ee or 
1701. +e. 34205; 12>) Ciba 3193) 

Cross References.—As to what constitutes an office or 
place of trust or profit within the meaning of this section, 
see §§ 128-1, 128-13. See also, Const. Art. VI, s. 7, for oaths 
required of public officers. 

Officers and Placemen.—Officers are required to take an 
oath to support the Constitutions of the State and of the 
United States, while placemen are not. Worthy v. Barrett, 
631.N~ Go 199. 

Oath Incidental—The oath required of public officers is 
merely incidental to and constitutes no part of the office. 
State v. Stanley, 66 N. C. 60, 63. 

Failure to Take Oath. — Public officers who have not 
taken the required oaths of office are not entitled to the 
salaries attached to such offices. Wiley v. Worth, 61 N. C. 
171. 

§ 11-7. Oath or affirmation to support state 
constitution; all officers to take.—Every member 
of the general assembly, and every person who 
shall be chosen or appointed to hold any office of 
trust or profit in the state, shall, before taking 
his seat or entering upon the execution of the 
office, take and subscribe the following oath or 
affirmation: 

I, A. B., do solemnly and sincerely swear (or 
affirm) that I will be faithful and bear true 
allegiance to the state of North Carolina, and to 
the constitutional powers and authorities which 
are or may be established for the government 
thereof; and that I will endeavor to support, 
maintain and defend the constitution of said 
state, not inconsistent with the constitution of 
the United Siates, to the best of my knowledge 
and ability; so help me, God. 


Where such person shali be of the people 
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called Quakers, Moravians, Mennonites or Dunk- 
ers, he shall take and subscribe the following 
affirmation: 

I, A. B., do solemnly and sincerely declare and 
affirm that I will truly and faithfully demean 
myself as a peaceful citizen of North Carolina; 
that I will be subject to the powers and authori- 
ties that are or may be established for the good 
government thereof, not inconsistent with the 
constitution of the state and constitution of the 
United States, either by yielding an active or 
passive obedience thereto, and that I will not 
abet or join the enemies of the state, by any 
means, in any conspiracy whatever, against the 
state; that I will disclose and make known to 
the legislative, executive or judicial powers of 
the state all treasonable conspiracies which I 
shall know to be made or intended against the 
state: .CRevies. 2358-7) Codes, 3312-8 Re C care, 
Supt lS lenGwotomes bn Ouse Loae) 

Cross References.—As to oath with uplifted hand, see § 
11-3. As to affirmation by Quakers and others, see § 11-4. 
As to public officers, see § 11-6 and Const., Art. VI, s. 7. 

§ 11-8. When deputies may administer.—In all 
cases where any Civil officer, in the discharge of 
his duties, is permitted by the law to administer 
an oath, the deputy of such officer, when dis- 
charging such duties, shall have authority to 
administer it, provided he is a sworn officer; and 
the oath thus administered by the deputy shall be 
as obligatory as if administered by the principal 
officer, and shall be attended with the same 
penalties in case of false swearing. (Rev., s. 
2359 s@odexsumoclosmianC CGan OSM SHG mCEnO Gg. 
Se PeuGisou'3 1953) 

Cross References.—As to administration of homestead ap- 
praiser’s oath, see § 1-371 and annotations. See also, anno- 
tations to § 11-2. 

§ 11-9. Administration by certain officers. — 
The chairman of the board of county commis- 
sioners and the chairman of the board of educa- 


tion of the several counties may administer 
oaths in any matter or hearing before their 
respective boards. (Rev., s. 2362; 1899, c. 89; 


TSSOM C529 C5396.) 

Cross Reference.—As to power of sheriff to administer oath 
to homestead appraisers, see § 1-371. 

§ 11-10. When county surveyors may admin- 
ister oaths—The county surveyors of the several 
counties are empowered to administer oaths to 
all such persons as are required by law to be 
sworn in making partition of real estate, in lay- 
ing off widows’ dower, in establishing boundaries 
and in surveying vacant lands under warrants. 
(Rev:, 6; 23615 Code, 2s: 3314501881, c. 744 C eS 
3197.) 


Art. 2. Forms of Official and Other Oaths. 


§ 11-11. Oaths of sundry persons; forms.— 
The oaths of office to be taken by the several 
persons hereafter named shall be in the words 
following the names of said persons respectively: 


Administrator 


You swear (or affirm) that you believe A. B. 
died without leaving any last will and testament; 
that you will well and truly administer all and 
singular the goods and chattels, rights and cred- 
its of the said A. B., and a true and perfect in- 
ventory thereof return according to law; and that 
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all other duties appertaining to the charge re- 
posed in you, you will well and truly perform, 
according to law, and with your best skill and 
ability; so help you, God. 


Attorney at Law 
I, A. B., do swear (or affirm) that I will truly 
and honestly demean myself in the practice of an 
attorney, according to the best of my knowledge 
and ability; so help me, God. 


Attorney-General, State Solicitors and 
County Attorneys 


I, A. B., do solemnly swear (or affirm) that I 
will well and truly serve the state of North Car- 
olina in the office of attorney-general (solicitor 
for the state or attorney for the state in the 
county Ole. . ashe ); I will, in the execution of 
my office, endeavor to have the criminal laws 
fairly and impartially administered, so far as in 
me lies, according to the best of my knowledge 
and ability; so help me, God. 


Auditor 


I, A. B., do solemnly swear (or affirm) that I 
will well and truly execute the trust reposed in 
me as auditor, without favor or partiality, ac- 
cording to law, to the best of my knowledge and 
ability; so help me, God. 


Book Debt Oath 


You swear (or affirm) that the matter in dis- 
pute is a book account; that you have no means 
to prove the delivery of such articles, as you pro- 
pose to prove by your own oath, or any of them, 
but by yourself; and you further swear that the 
account rendered by you is just and true; and 
that you have given all just credits; so help you, 


God. 
Book Debt Oath for Administrator 


You, as executor or administrator of A. B, 
swear (or affirm) that you verily believe this ac- 
count to be just and true, and that there are no 
witnesses, to your knowledge, capable of proving 
the delivery of the articles therein charged; and 
that you found the book or account so stated, 
and do not know of any other or further credit 
to be given than what is therein given; so help 
you, God. 


Clerk of the Supreme Court 


I, A. B., do swear (or affirm) that, by myself 
or any other person, I neither have given, nor 
will give, to any person whatsoever, any gratuity, 
gift, fee or reward, in consideration of my ap- 
pointment to the office of clerk of the supreme 
court of North Carolina; nor have I sold or of- 
fered to sell, nor will I sell or offer to sell, my in- 
terest in the said office; I also solemnly swear 
that I do not, directly or indirectly, hold any 
other lucrative office in this state; I do further 
swear that I will execute the office of clerk of the 
supreme court without prejudice, favor, affection 
or partiality, to the best of my skill and ability; 
so help me, God. 


Clerk of the Superior Court 


I, A. B., do swear (or affirm) that, by myself 
or any other person, I neither have given, nor 
will I give, to any person whatsoever, any gra- 
tuity, fee, gift or reward, in consideration of my 
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election or appointment to the office of clerk of 
the superior court for the county of........ . 
have I sold, or offered to sell, nor will I sell or 
offer to sell, my interest in the said office; I also 
solemnly swear that I do not, directly or indi- 
rectly, hold any other lucrative office in the state; 
and I do further swear that I will execute the 
office of clerk of the superior court for the county 
Ofna without prejudice, favor, affection or 
partiality, to the best of my skill and ability; so 
help me, God. 


Commissioners Allotting a Year’s Provisions 


You and each of you swear (or affirm) that 
you will lay off and allot to the petitioner a year’s 
provisions for herself and family, according to 
law, and with your best skill and ability; so help 
you, God. 


Commissioners Dividing and Allotting Real 
Estate 


You and each of you swear (or affirm) that, in 
the partition of the real estate now about to be 
made by you, you will do equal and impartial 
justice among the several claimants, according to 
their several rights, and agreeably to law; so help 
you, God. 


Commissioner of Wrecks 


I, A. B., do solemnly swear (or affirm) that I 
will truly and faithfully discharge the duties of 
a commissioner of wrecks, for the district of 
yyy te te gohe , in the county of.........., accord- 
ing to law; so help me, God. 


Constable 


I, A. B., do solemnly swear (or affirm) that 
I will well and truly serve the state of North 
Carolina in the office of constable; I will see and 
cause the peace of the state to be well and truly 
preserved and kept, according to my power; I will 
arrest all such persons as, in my sight, shall ride 
or go armed offensively, or shall commit or make 
any riot, affray or other breach of the peace; I 
will do my best endeavor, upon complaint to me 
made, to apprehend all felons and rioters or per- 
sons riotously assembled, and if any such offend- 
ers shall make resistance with force, I will make 
hue and cry, and will pursue them according to 
law, and will faithfully and without delay execute 
and return all lawful precepts to me directed; I 
will well and truly, according to my knowledge, 
power and ability, do and execute all other things 
belonging to the office of constable, so long as I 
shall continue in office; so help me, God. 


Cotton Weigher for Public. 


La eerie , public weigher for the city of 
ied, Senet (or as the case may be), do sol- 
emnly swear that I will justly, impartially and 
without any deduction, except as may be allowed 
by law, weigh all cotton that may be brought to 
me for that purpose, and tender a true account 
thereof to the parties concerned, if required so 
to do; so help me, God. 

Entry-Taker 

I, A, B., do solemnly swear (or affirm) that I 

will well and impartially discharge the several 


duties of the office of entry-taker for the county 
OITML oh ees. according to law; so help me, 
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Executor 


You swear (or affirm) that you believe this 
writing to be and contain the last will and testa- 
ment of A. B., deceased; and that you will well 
and truly execute the same by first paying his 
debts and then his legacies, as far as the said 
estate shall extend or the law shali charge you; 
and that you will well and faithfully execute the 
office of an executor, agreeably to the trust and 
confidence reposed in you, and according to law; 
so help you, God. 


Grand Jury—Foreman of 


You, as foreman of this grand inquest for the 
body of this county, shall diliger.tly inquire and 
true presentment make of all such matters and 
things as shall be given you in charge; the state’s 
counsel, your fellows’ and your own you shall 
keep secret; you shall present no one for envy, 
hatred or malice; neither shall you leave any one 
unpresented for fear, favor or affection, reward or 
the hope of reward; but you shall present all 
things truly, as they come to your knowledge, ac- 
cording to the best of your understanding; so 
help you, God. 

Grand Jurors 

The same oath which your foreman hath taken 
on his part, you and each of you shall well and 
truly observe and keep on your part; so help you, 
God. 

Grand Jury—Officer of 

You swear (or affirm) that you will faithfully 
carry all papers sent from the court to the grand 
jury, or from the grand jury to the court, without 
alteration or erasement, and without disclosing the 
contents thereof; so help you, God. 


Jury—Officer of 

You swear (or affirm) that you will keep every 
person, sworn on this jury, together in some 
private or convenient place, without meat or drink 
(water excepted). You shall not suffer any person 
to speak to them, neither shall you speak to them 
yourself, unless it be to ask them whether they 
are agreed in their verdict, but with leave of the 
court; so help you, God. 


Jury, in a Capital Case 


You swear (or affirm) that you will well and 
truly try, and true deliverance make, between the 
state and the prisoner at the bar, whom you shall 
have in charge, and a true verdic: give according 
to the evidence; so help you, God. 


Jury, in Criminal Actions Not Capital 

You and each of you swear (or affirm) that you 
will well and truly try all issues in criminal ac- 
tions which shall come before you during this 
term, and true verdicts give according to the evi- 
dence thereon; so help you, God. 

(The same oath to talesmen, by using the word 
“day” instead of “term”.) 

Jury, in Civil Actions 

You and each of you swear (or affirm) that 
you will well and truly try all civil actions which 
shall come before you during this term, and true 
verdicts give according to the evidence; so help 
you, God. 

(The same oath to talesmen, by using the word 
“day” instead of “term.”) 
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Jury, Laying off Dower 
You and each of you swear (or affirm) that you 
will, without partiality and according to your best 
judgment, lay off and allot to A. B., widow of C. 
D., such dower in the lands of said C. D. as bv 
law she is entitled to; so help you, God. 


Judge of the Supreme Court 


I, A. B., do solemnly swear (or affirm) that 
in my office of justice of the supreme court of 
North Carolina I will administer justice without 
respect to persons, and do equal rizht to the poor 
and the rich, to the state and to individuals; and 
that I will honestly, faithfully, and impartially 
perform all the duties of the said officer according 
to the best of my abilities, and agreeably to the 
constitution and laws of the state; so help me, 
God. 

Judge of the Superior Court 


I, A. B., do solemnly swear (or affirm) that I 
will well and truly serve the state of North Caro- 
lina in the office of judge of the superior court of 
the said state; I will do equal law and right to all 
persons, rich and poor, without having regard to 
any person. I will not wittingly or willingly take, 
by myself or by any other person, any fee, gift, 
gratuity or reward whatsoever, for any matter 
or thing by me to be done by virtue of my office, 
except the fees and salary by law appointed; I 
will not maintain, by myself or by any other per- 
son, privately or openly, any plea or quarrel de- 
pending in any of the said courts; 1 will not delay 
any person of common right by reason of any let- 
ter or command from any person or persons in 
authority to me directed, or for any other cause 
whatsoever; and in case any letter or orders come 
to me contrary to law, I will proceed to enforce 
the law, such letters or order notwithstanding; I 
will not appoint any person to be clerk of any of 
the said courts but such of the candidates as ap- 
pear to me sufficiently qualified for that office; and 
in all such appointments I will nominate without 
reward, hope of reward, prejudice, favor or par- 
tiality or any other sinister motive whatsoever; 
and finally, in all things belonging to my office, 
during my continuance therein, I will faithfully, 
truly and justly, according to the best of my skill 
and judgment, do equal and impartial justice to 
the public and to individuals; so help me, God. 


Justice of the Peace 


I, A. B., do solemnly swear (or affirm) that as 
justice of the peace of the, county) of)...c.. se eee : 
in all articles in the commission to me directed, 
I will do equal right to the poor and the rich, to 
the best of my judgment and according to the 
laws of the state; I will not, privately or openly, 
by myself or any other person, be of counsel in 
any quarrel or suit depending before me; the fines 
and amercements that shall happen to be made, 
and the forfeitures that shall be incurred, I will 
cause to be duly entered without concealment; 
I will not wittingly or willingly take, by myself 
or by any other person for me, any fee, gift, 
gratuity or reward whatsoever for any matter or 
thing by me to be done by virtue of my office, 
except such fees as are or may be directed and 
limited by statute; but well and truly I will per- 
form my office of justice of the peace; I will not 
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delay any person of common right, by reason of 
any letter or order from any person in author- 
ity to me directed, or for any other cause what- 
ever; and if any letter or order come to me con- 
trary to law I will proceed to enforce the law, 
such letter or order notwithstanding. I will not 
direct or cause to be directed to the parties any 
warrant by me made, but will direct all such war- 
rants to the sheriffs or constables of the county, 
or the other officers or ministers of the state, or 
other indifferent persons, to do execution thereof; 
and finally, in all things belonging to my office, 
during my continuance therein, I will faithfully, 
truly and justly, and according to the best of my 
skill and judgment, do equal and impartial jus- 
tice to the public and to individuals; so help me, 
God. 
Register of Deeds 

I, A. B., do solemnly swear (or affirm) that I 
will faithfully and truly, according to the best of 
my skill and ability, execute the duties of the of- 
fice of register of deeds for the county of......-. ; 
in all things according to law; so help me, God. 


Secretary of State 
I, A. B., do swear (or affirm) that I will, in all 
respects, faithfully and honestly execute the office 
of secretary of state of the state of North Caro- 
lina, during my continuance in office, according 
to law; so help me, God. 


Sheriff 
I, A. B., do solemnly swear (or affirm) that I 
will execute the office of sheriff of .......... 


county to the best of my knowledge and ability, 
agreeably to law; and that I will not take, accept 
or receive, directly or indirectly, any fee, gift, 
bribe, gratuity or reward whatsoever, for return- 
ing any man to serve as a juror or for making 
any false return on any process to me directed; 
so help me, God. 


Standard Keeper 

I, A. B., do swear (or affirm) that I will not 
stamp, seal or give any certificate for any steel- 
yards, weights or measures, but such as shall, as 
near as possible, agree with the standard in my 
keeping; and that I will, in all respects, truly and 
faithfully discharge and execute the power and 
trust by law reposed in me, to the best of my 
ability and capacity; so help me, God. 


State Treasurer 


I, A. B., do swear (or affirm) that, according 
to the best of my abilities and judgment, I will 
execute impartially the office of state treasurer, 
in all things according to law, and account for 
the public taxes; and I will not, directly or in- 
directly, apply the public money to any other 
use than by law directed; so help me, God. 

Stray Valuers 

You swear (or affirm) that you will well and 
truly view and appraise the stray, now to be valued 
by you, without favor or partiality, according to 
your skill and ability; so help you, God. 
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Surveyor for a County 


I, A. B., do solemnly swear (or affirm) that I 
will well and impartially discharge the several 
duties of the office of surveyor for the county of 
Box: .-»-, according to law; so help me, God. 


Treasurer for a County 


I, A. B., do solemnly swear (or affirm) that, ac- 
cording to the best of my skill and ability, I will 
execute impartially the office of treasurer for the 
county. Olt et ies , in all things according to 
law; that I will duly and faithfully account for 
all public moneys that may come into my hands, 
and will not, directly or indirectly, apply the 
same, or any part thereof, to any other use than 
by law directed; so help me, God. 


Witness to Depose before the Grand Jury 


You swear (or affirm) that the evidence you 
shall give to the grand jury, upon this bill of in- 
dictment against A. B., shall be the truth, the 
whole truth, and nothing but the truth; so help 
you, God. 

Witness in a Capital Trial 

You swear (or affirm) that the evidence you 
shall give to the court and jury in this trial, be- 
tween the state and the prisoner at the bar, shall 
be the truth, the whole truth, and nothing but the 
truth; so help you, God. 


Witness in a Criminal Action 


You swear (or affirm) that the evidence you 
shall give to the court and jury in this action be- 
tween the state and A. B. shall be the truth, the 
whole truth, and nothing but the truth; so help 
you, God. 

Witness in Civil Cases 

You swear (or affirm) that the evidence you 
shall give to the court and jury in this cause now 
on trial, wherein A. B. is plaintiff and C. D. de- 
fendant, shall be the truth, the whole truth, and 
nothing but the truth; so help you, God. 


Witness to Prove a Will 


You swear (or affirm) that you saw C. D. exe- 
cute (or heard him acknowledge the execution 
of) this writing as his last will and testament; 
that you attested it in his presence and at his re- 
quest; and that at the time of its execution (or 
at the time the execution was acknowledged) he 
was, in your opinion, of sound mind and dispos- 
ing memory; so help you, God. 


General Oath 


Any officer of the state or of any county or 
township, the term of whose oath is’ not given 
above, shall take an oath in the following form: 

I, A. B., do swear (or affirm) that I will well 
and truly execute the duties of the office of 
MH, Ro bsis) «est according to the best of my skill and 
ability, according to law; so help me, God. (Rev., 
s. 2360; Code, ss. 3057, 3315; 1903, c. 604; 1874-5, 
ee. eaee iC... 16,9: 6;,C..5..3199,) 


Cross Reference.—As to oath of members of finance com- 
mittee of county, see § 153-45. 
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Chapter 12. Statutory Construction. 


Sec. 

12-1. No public-local or private act may amend or 
repeal public law unless latter is referred 
to in caption. 


§ 12-1. No public-local or private act may 
amend or repeal public law unless latter is re- 
ferred to in caption—No act, which by its cap- 
tion purports to be a public-local or private act, 
shall have the force and effect to repeal, alter 
or change the provisions of any Public Law, 
unless the caption of said public-local or private 
act shall make specific reference to the Public 
Law it attempts to repeal, alter or change. (1929, 
CaO 5 OL ssa, Ls) 

Cited in State v. Dixon, 215 N. C. 161, 1 S. E. (2d) 521. 


§ 12-2. Repeal of statute not to affect actions. 
—The repeal of a statute shall not affect any ac- 
tion brought before the repeal, for any forfeitures 
incurred, or for the recovery of any rights accru- 
ing under such statute. (Rev., s. 2830; Code, s. 
3764: R. Cc. 108, Ss. 1: 918s *cesa ero canoe, 
1881, c. 48; C. S. 3948.) 


Section Not Obligatory.—As the laws of our Legislature 
do not bind another, except in so far as they may be abso- 
lute contracts, this section must be taken as merely a rule 
of construction having no application where the intention 
of the Legislature clearly and explicitly appears to the con- 
trary. Dyer v. Ellington, 126 N. C. 941, 945, 36 S. E. 177. 

Repeal after Services Rendered.—Where a statute was in 
force when certain services were rendered, it was held that 
the plaintiff’s right had become absolute, and no subsequent 
repeal could invalidate it. Copple v. Commissioners, 138 N. 
C12759134, 50) oe BH. 57/4: 

Action Commenced before Repeal—By express terms of 
the section, the repeal of a statute does not affect an action 
theretofore commenced under it. Smith v. Morganton Ice 
Company, 159 N. C. 151, 74 S. BE. 961. 

Same—For Penalty or Forfeiture.—Under the provisions of 
the section a suit for a forfeiture or penalty is not discon- 
tinued by a repeal of the statute giving the penalty. State 
v. Williams, 97 N. C. 455, 2 S. FE. 55; Grocery Co. v. South- 
ern R. Co., 136 N. C. 396, 48 S. E. 801; Epps v. Smith, 121 
INeIC 81575 28nen bee 359) 

Subject Matter Destroyed by Statute Pending Appeal.— 
Where, pending an appeal, the subject matter of the action 
is destroyed or a statute giving the cause of action is re- 
pealed, the Supreme Court will not go into consideration of 
the abstract question as to which party ought to have pre- 
vailed, in order to adjudicate the costs but the judgment 
below as to costs will be allowed to stand. Wikel v. Board, 
120 N. C. 451, 27 S. E. 117; Brinson v. Duplin County, 173 N 
Criss, Oi. 1. 408. 

A vested right of action is property in the same sense in 
which tangible things are property, and is equally protected 
against interferences. Where it springs from contract, or 
from the principles of the common law, it is not competent 
for the Legislature to take it away. Cooley’s Constitutional 
Limitations, p. 517; Black’s Const. Law, p. 432; Williams v. 
Atlantic Coast Line R. Co., 153 N. C. 360, 363, 69 S. E. 402. 
This case contains an excellent discussion which will be of 
nid in determining when a right is vested. 

Right of Informer.—An informer has, in a certain sense, 
an inchoate right when he brings his suit, but he has no 
vested right to the penalty until judgment. Hence, until his 
right becomes vested, it can be destroyed by the Legislature. 
Dyer v. Ellington, 126 N. C. 941, 36 S. E. 177. 

Action to Recover Arrearages of Taxes.—An action pend- 
ing to recover arrearages of taxes, brought under an act 
authorizing the collection of unpaid taxes for past years, is 
not affected by the repeal of such statute. Wilmington v. 
Cronly, 122 N..C. 388, 30 S. E. 9. 

Changing Rules of Evidence.—An act of the Legislature 
changing the rules of evidence can not be construed as op- 
erating retrospectively so as to affect existing rights. Lowe 
vo. Harris, 112 N; C. 472; 17580 B.589; 

Modes of Procedure.—Statutes which change modes of pro- 
cedure may govern suits pending at the time of their enact- 
ment. Sumner v. Miller, 64 N. C. 688. 


Sec. 

12-2. Repeal of statute not to affect actions. 
12-3. Rules for construction of statutes. 
12-4. Construction of amended statute. 


A retrospective law is one that in some way affects the 
rights and liabilities of parties incident to and growing out 
of a transaction that has passed. Waddill v. Masten, 172 N. 
C. 582, 584, 90 S. E. 694. 

Maxim ‘Leges Posteriores Priores Contrarias Abrogant.” 
—To give operation to the maxim, leges posteriores priores 
contrarias abrogant, the latter law must be in conflict with 
the former; therefore, when a later statute is almost in 
ipsissimis verbis with a former one: Held, that there was 
no repeal of the former. Kesler v. Smith, 66 N. C. 154. 

General Rule—Prospective Effect.—The general rule is that 
a statute will be given prospective effect only unless the 
Jaw in question clearly forbids such a construction. Mann 
v. Allen, 171 N. C. 219, 88 S. E. 235; Elizabeth City v. Com- 
missioners, 146 N. C. 539, 60 S. E. 416; Waddill v. Masten, 
172) N.C. 5825, 584, 90S. i. 694; 
~ Remedial Legislation.—In case of a remedial legislation, 
the general rule is not so insistent, and such statutes are 
not infrequently given retrospective effect where the lan- 
guage permits and such a construction will best promote 
the meaning and purpose of the Legislature. Connecticut 
and EE. Ins) Co; va Lalbot. 113, Ind. 3/3; bss, Parte: prekley, 
53 Ala. 42; People ex re Collins v. Spicer, 99 N. Y. 225; 
cited and approved in Waddill v. Masten, 172 N. C. 582, 584, 
90 S. E. 694. 

Mere Court Procedure.—The rule that statutes may be 
construed to have retrospective effect does not prevail when 
they concern mere matters of court procedure before action 
instituted, or the substitution or designation of new parties 
deemed necessary to a proper determination of a _ contro- 
versy or authorized to maintain and enforce a recognized or 
existent right. Waddill v. Masten, 172 N. C. 582, 90 S. E. 
694. 

Limitation of Actions.—While the Legislature has the 
power to extend or reduce the time in which an action may 
be brought, this is subject to the restriction that when the 
limitation is shortened a reasonable time must be given for 
the commencement of an action before the statute works a 
bar. Strickland v. Draughan, 91 N. C. 103, and cases there 
cited; Cooly Const. Lim. 450 (8 Ed.), and cases there cited. 
The action in the instant case having been instituted before 
the passage of the act, is not affected by it. Nichols v. 
Norfolk, etc., R. Co., 120 N. C. 495, 498, 26 S. E. 643. 

General Rule in Crimimal Actions.—The repeal of a _ stat- 
ute pending a prosecution for an offense which it creates ar- 
rests the prosecution and withdraws all authority to pro- 
nounce judgment, even after conviction. State v. Williams, 
97 IN. C. 455, 2°S. Bz 553, State vo Massey, 103 No Gi7356, 9 
5.) 126632) 

Same—Legislative Authority to Increase Punishment.— 
The Legislature has no more authority to give a retroactive 
effect to a statute making the punishment for an offense al- 
ready created more severe, than to subject persons to pun- 
ishment under a criminal statute passed after the commis- 
sion of the act for which they may be indicted. The provi- 
sion of the Federal Constitution, which forbids the enact- 
ment by a State of any ex post facto law, could, in either 
event, be invoked for the protection of the person charged. 
Ordronaux Cons. Leg., p. 223; State v. Ramsour, 113 N. C. 
642, 644, 18 S. E. 707; State v. Williams, 97 N. C. 455, 2 S. 
ide) ky 


§ 12-3. Rules for construction of statutes.—In 
the construction of all statutes the following 
rules shall be observed, unless such construction 
would be inconsistent with the manifest intent of 
the general assembly, or repugnant to the con- 
text of the same statute, that is to say: 

1. Singular and plural number, masculine gen- 
der, etc. Every word importing the singular 
number only shall extend and be applied to sev- 
eral persons or things, as well as to one person 
or thing; and every word importing the plural 
number only shall extend and be applied to one 
person or thing, as well as to several persons or 
things; and every word importing the masculine 
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gender only shall extend and be applied to fe- 
males as well as to males, unless the context 
clearly shows to the contrary. 

2. Authority, to three or more exercised by 
majority. All words purporting to give a joint 
authority to three or more public officers or 
other persons shall be construed as giving such 
authority to a majority of such officers or other 
persons, unless it shall be otherwise expressly 
declared in the law giving the authority. 

3. “Month” and “year.” The word “month” 
shall be construed to mean a calendar month, un- 
less otherwise expressed; and the word “year,” 
a calendar year, unless otherwise expressed; and 
the word “year” alone shall be equivalent to the 
expression “year of our Lord.” 

4. Leap-year, how counted. In every leap- 
year the increasing day and the day before, in all 
legal proceedings, shall be counted as one day. 

he Oathwrandes sworn, | “lhe ) word. oath? 
shall be construed to include “affirmation,” in all 
cases where by law an affirmation may be sub- 
stituted for an oath, and in like cases the word 
“sworn” shall be construed to include the word 
“affirmed.” 

6. “Person” and “property.” The word “per- 
son” shall extend and be applied to bodies politic 
and corporate, as well as to individuals, unless 
the context clearly shows to the contrary. The 
words “real property” shall be coextensive with 
lands, tenements and hereditaments. The words 
“personal property” shall include moneys, goods, 
chattels, choses in action and evidences of 
debt, including all things capable of ownership, 
not descendible to the heirs at law. The word 
“property” shall include all property, both real 
and personal. 

7. “Preceding” and words 
“preceding” and “following,” when used by way 
of reference to any section of a statute, shall be 
construed to mean the section next preceding or 
next following that in which such reference is 
made; unless when some other section is ex- 
pressly designated in such reference. 

8) “Seal.-——""In all’ cases in’ which the seal» of 
any court or public office shall be required by 
law to be affixed to any paper issuing from such 
court or office, the word ‘‘seal” shall be construed 
to include an impression of such official seal, made 
upon the paper alone, as well as an impression 
made by means of a wafer or of wax affixed 
thereto. 

9. “Will.’—The term “will” shall be construed 
to include codicils as well as wills. 

10. “Written” and “in writing.’—The words 
“written” and “in writing’ may be construed to 
include printing, engraving, lithographing, and 
any other mode of representing words and let- 
ters: Provided, that in all cases where a written 
signature is required by law, the same shall be 
in a proper handwriting, or in a proper mark. 

11. “State” and “United States.,—The word 
“state,” when applied to the different parts of 
the United States, shall be construed to extend 
to and include the District of Columbia and the 
several territories, so called; and the words 
“United States” shall be construed to include the 
said district and territories and all dependencies. 

12. “Imprisonment for one month,” how con- 
strued. The words “imprisonment for one month,” 


“following.” —The 
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wherever: used in any of the statutes, shall be con- 
strued to mean “imprisonment for thirty days.” 
13. “Governor,” “senator,” “solicitor,” “elec- 
tor,’ “executor,” “administrator,” “collector,” 
“juror,” and “auditor.’—The words “governor,” 
“senator,” “solicitor,” “elector,” “executor,” “ad- 
ministrator,” “collector,” “juror,” “auditor,” and 
any other words of like character shall when ap- 
plied to the holder of such office, or occupant of 
such position, be words of common gender, and 
they shall be a sufficient designation of the person 
holding such office or position, whether the 
holder be a man or woman. (Rev., s. 2831; Code, 
5. (7657 RC aren pemae, eG. ec, 108s R. Sic. 
31,5113; 21 Benet laioat c..80; C'S, 3949.) 


I. General Considerations. 
II. Determination of Intent and Meaning. 
A. In General. 
B. Legislative Intent. 
Ill. Similar and Related Acts. 
A. In General. 
B. Statutes in Pari Materia. 
C. Amendatory and Repealing Acts. 
IV. Statutes Strictly Construed. 
A. In General. 
B. Criminal Statutes. 
V. Construction in Accord with Constitution. 
A. Construction. 
B. Effect. 
VI. Definitions. 


I. GENERAL CONSIDERATIONS. 


Specific Words Followed by General Words.—Where par- 
ticular and specific words or acts, the subject of a statute, 
are followed by general words, the latter must, as a rule, 
and by a proper interpretation, be confined to acts and 
things of the same kind. State v. Craig, 176 N. C. 740, 97 
S. E. 400. 

Words Given Ordinary Meaning. — When construing a 
statute the words used therein will be given their ordinary 
meaning, unless it appears from the context that they should 
be taken in a different sense. Abernethy v. Board, 169 N. 
CeGal co oe s7s Ca 

When Court May Interpolate Necessary Words.—When it 
is necessary to carry out the clear meaning of a statute, 
and to make it sensible and effective, the court may inter- 
polate the words necessary thereto, which were evidently 
omitted, as appears from the context, or silently understand 
them to be incorporated in it. Fortune v. Commissioners, 
140 N. C. 322, 52 S. E. 950; Abernethy v. Board, 169 N. C. 
Gol oO ne te OLis 

In Palms v. Shawano, 61 Wisc., 217, the words ‘‘south” 
used in the legislative act defining the boundaries of a 
county was read “north”; in Stoneman vy. Whaley, 9 Iowa, 
390, a subsequent act purported to repeal the sixteenth sec- 
tion of another act, and it was held that the repealing act 
referred to the sixth section; and in a case from 3 Utah, 334, 
a subsequent act referred to section 162 of a prior act, and it 
was construed to mean section 151. rooney v. Goldsboro 
umber Cor 171s No Cr 1785 181. 88S. EB. 215, 

Proviso.—As a general rule in the construction of statutes, 
a proviso will be considered as a limitation upon the general 
words preceding, and as excepting something therefrom, but 
this rule is not absolute, and the meaning of the proviso 
will be ascertained by the language used in .it. ‘Traders 
Nat. Bank v. Lawrence Mfg. Co., 96 N. C. 298, 3 S. E. 363. 

Words Cannot Be Construed Away. — The court has no 
power or right to strike out words or to construe them 
away. Nance v. Southern Railway, 149 N. C. 366, 370, 63 
Sah 116; 

When laws have been codified, it is permissible to examine 
the original legislation as an aid to correct interpretation. 
Rodgers & Co. v.- Bell, 156 N. C. 378, 386, 72 S. E. 817; 
Morganton Mfg., etc., Co. v. Andrews, 165 N. C. 285, 292, 
81. S. E. 418. 

The maxim cessante ratione legis, cessat et ipsa lex has 
no application in the construction of statutes. State vy. 
aves, L1060N. C.752; 11S. E370. 

Void for Vagueness.—If a statute be so vague in its terms 
as to convey no definite meaning to the court or a minis- 
terial officer, it is void. State v. Partlow, 91 N. C. 550, 


II. DETERMINATION OF INTENT AND MEANING. 


A. In General. 
When Statute Is Clear.—It is not allowable to interpret 
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what has no need of interpretation, or, where the words 
have a definite and precise meaning, to go elsewhere in 
search of conjecture in order to restrict or extend the mean- 
ing. Statutes should be read and understood according to 
the natural and most obvious import of the language with- 
out resorting to subtle and forced construction for the pur- 
pose of either limiting or extending their operation. Mc- 
Cluskey v. Cornwell, 11 N. Y. 593; Nance v. Southern Rail- 
way, 149 N. C. 366, 372, 63 S. E. 116; Hamilton v. Rathbone, 
175 U. S. 414, 421, 44 L. Ed. 219, 20 S. Ct. 155; State v. Car- 
penter, 173 N. C. 767, 769, 92 S. E. 373. 

Where Language Is of Doubtful Meaning.—In interpreting 
the statute where the language is of doubtful meaning, the 
Court will reject an interpretation which would make the 
statute harsh, oppressive, inequitable and unduly restrictive 
of primary private rights. Nance v. Southern Railway, 
149 NGC. 360, "63. 5S. “B. 116. 

Meaning First Sought in Language Used.—In Caminetti v. 
United States, 242 U. S. 470, 37 S. Ct. 192, 193, 61 L. Ed. 
442, the court said: “It is elementary that the meaning of 
a statute must, in the first instance, be sought in the lan- 
guage in which the act is framed, and if that is plain, and 
if the law is within the constitutional authority of the law- 
making body which passed it, the sole function of the courts 
is to enforce it according to its terms.’’ State v. Carpen- 
ter, 173 ON. (C767; 768, 9108. 1. 373. 

Law Existing at Time of Enactment.—To discover the 
true meaning of a statute, consideration should be given the 
law as it existed at the time of its enactment, the public 
policy as declared in judicial opinions and legislative acts, 
the public interest, and the purpose of the act in question. 
Kendall v. Stafford, 178 N. C. 461, 101 S. EK. 15. 

But the meaning must be ascertained from the statute it- 
self, and the means and signs of which, as appears upon its 
face, it has reference. State v. Parlow, 91 N. C. 550, 552. 

Objects Embraced.—_The meaning of a statute in respect 
to what it has reference and the objects it embraces, as 
well as in other respects, is to be ascertained by appropriate 
means and indicia, such as the purposes appearing from the 
statute taken as a whole, the phraseology, the words ordi- 
nary or technical, the law as it prevailed before the statute, 
the mischief to be remedied, the remedy, the end to be ac- 


complished, statutes in pari materia, the preamble, the 
title, and other like means. -State v. Pratlow, 91 N. C. 550, 
552. 


Misdescription or Misnomer.—The question was fully con- 
sidered by the Supreme Court in Fortune vy. Commissioners, 
140 N. C. 322, 328, 82 S. E. 950, and the court there says: 
“A misdescription or misnomer in a statute will not vitiate 
the enactment or render it inoperative, provided the means 
of identifying the person or thing intended, apart from the 
erroneous description, are clear, certain, and convincing.” 
Black Interp. of Laws, sec. 558. Under this rule we may call 
to our aid anything in the act itself, or even in the alleged 
erroneous description, which sufficiently points to something 
else as furnishing certain evidence of what was meant, though 
the reference to the extraneous matter may not in itself be 
full and accurate. The rule, even when literally or strictly 
construed, does not require that the erroneous description 
shall be altogether rejected in making the search for the true 
meaning; but it may be used in connection with anything 
outside of the statute to which it refers and which itself, 
when examined, makes the meaning clear. The erroneous 
description may in this way be helped out by extraneous 
evidence. Black Interp. Laws, sec. 38; Toomey v. Golds- 
boro Ijimmber Co., 171 N. C. 178, 181,°88 S. EB. 215; 

The title of a statute is no part thereof. State v. Welsh, 
10 N. C. 404. But it may be construed when the meaning 
is doubtful. State v. Woolard, 119 N. C. 779, 25 S. EB. 719. 

It cannot control the text when it is clear. Blue v. Mc- 
Duffie, 44 N. C. 131; Hines v. Wilmington, etc., Railroad, 95 
N. C. 434; Jones v. Hartford Ins. Co., 88 N. C. 499, 500; 
State y. Woolard, 119 N. C. 779, 25 S. E. 719. Especially is 
this true as to the headings of a section in the Code. Cram 
v. Cram, 116 N. C. 288, 21 S. E. 197; In re Chisholm’s Will, 
176 N: G2it) 2133 868s .Be1031, 


B. Legislative Intent. 


Motive and Purpose of Legislature.—If the language of a 
statute is doubtful, and the intention of the Legislature is 
clear, the former will be construed in the latter; but where 
the language is plain, the Courts can not look into the mo- 
tive or purpose of the Legislature in the enactment of the 
law. State vw. Eaves, 106 N. C. 752, 11 S. E. 370. 

Same—Understanding of Individual.—Whatever may be the 
views and purposes of those who procure the enactment of a 
statute, the legislature contemplates that its intention shall 
be ascertained from its words as embodied in it. And courts 
are not at liberty to accept the understanding of any in- 
dividual as to the legislative intent. State v. Boon, 1 N. C. 
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191; Drake v. Drake, 15 N. C. 110; Adams v. Turrentine, 30 
N. C. 147; State v. Melton, 44 N. C. 49; Blue v. McDuffie, 
44 N. C. 131; State v. Partlow, 91 N. C. 550, 552. 

Same—Same—Affidavit of Legislators—In interpreting a 
statute it is not permissible to show its intent and meaning 
by affidavit of legislators, for such must be gathered from 
the act itself. Goins v. Trustees Indian Training School, 
169 N. -Cr 736, '86°°S. 2.0629: 

Harmonizing Context. — It is the duty ofthe Court to 
adopt that sense which harmonizes best with the context, 
and promotes in the fullest manner the apparent policy and 
objects of the Legislature. U. S. v. Winn, 3 Summer, 209; 
Nance y. Southern Railway, 149 N. C. 366, 372, 63 S. E. 116. 

Effectuation of Purpose.—Where the language used is am- 
biguous, or admits of more than one meaning, it is to be 
taken in such a sense as will conform to the scope of the 
act and effectuate its objects. Fortune v. Commissioners, 
oe N. C. 322, 52 S. E. 950; State v. Partlow, 91 N. C. 550, 

The use of inapt, inaccurate or improper terms or phrases 
will not invalidate the statute, provided the real meaning 
of the Legislature can be gathered from the context or from 
the general purpose and tenor of the enactment. Fortune v. 
Commissioners, 140 N. C. 322, 52 S. E. 950. 

Mistakes or Omissions.—Legislative enactments are not to 
be defeated on account of mistakes or omissions, any more 
than other writings, provided the intention of the Legisla- 
ture can be collected from the whole statute. If the mis- 
take renders the intention doubtful, the courts will look to 
the title and preamble as well as the body or purview of 
the act for assistance in arriving at it, and not until all 
these fail can the act be held inoperative. Toomey v. Golds- 
boro Lumber Co., 171 N. C. 178, 181, 88 S. E. 215, quoting 
Nazro v. Ins. Co., 14 Wisc. 298. 


Impossible Requirements.—In the construction of a statute 
the court will avoid attributing to the legislature the in- 
tention to punish the failure to do an impossible thing. Gar- 
rison v. Southern R. Company, 150 N. C. 575, 64 S. E. 578. 

Proviso Prevails over Purview.—When a proviso in a stat- 
ute is directly contrary to the purview of the statute, the 
proviso is good and not the purview, because the proviso 
speaks the later intention of the Legislature. Orinoco 
Supply Co. v. Masonic, etc., Star Home, 163 N. C. 513, 79 
S. EB. 964. 

As to Whether Statute Mandatory or Directory.—There is 
no absolutely formal test for determining whether a statu- 
tory provision is to be considered mandatory or directory. 
The meaning and intention of the Legislature must gov- 
ern; and these are to be ascertained, not only from the 
phraseology of the provision, but also by considering its 
nature, its design, and the consequences which would fol- 
low from construing it in the one way or the other. Black’s 
Interpretation of Laws, p. 338 (124); Spruill v. Davenport, 
178 N. C. 364, 368, 100 S. E. 527. 


Ill. SIMILAR AND RELATED ACTS. 


A. In General. 


Words and Phrases in One Statute Read in a Subsequent 
Act.—Dwarris on Statutes, 274, says: ‘That words and 
phrases, the meaning of which, in a Statute, has been ascer- 
tained, are, when read in a subsequent Statute, to be un- 
derstood in the same sense,” and in the note of Judge Potter 
on the same page, it is said that ‘‘where the terms of a Stat- 
ute which has received judicial construction are used in a 
later Statute, whether passed by the Legislature of the 
same State or county, or by that of another, that construc- 
tion is to be given to the later Statute. Conn. v. Hartwell, 
3 Gray, 450; Ruchmabaye v. Mottichmed, Eng. L. & Eng. 84; 
Bogards v. Trinity Church, 4 Sand. Chan. 633; Riggs v. 
Wilton, 13 Ill. 15; Adams v. Field, 21 Vt. 256. It is presumed 
that the Legislature which passed the latter Statute knew 
the judicial construction which had been placed on the for- 
mer one, and sucha construction becomes a part of the law.” 
Bridgers v. Taylor, 102 N. C. 86, 89, 8 S. E. 893. 


Permissible to Look at Other Statutes.—To ascertain the 
mischief which an act of the Legislature was intended to re- 
move, it is permissible, im the interpretation thereof, to con- 
sider other statutes, related to the particular subject, or to 
one under construction. Abernethy v. Board, 169 N. C. 631, 86 
RR Day Ye 

It is not permissible, if it can be reasonably avoided, to 
put such a construction upon a law as will raise a conflict be- 
tween different parts of it, but effect should be given to 
each and every clause and provision. But when there is no 
way of reconciling conflicting clauses of a statute and noth- 
ing to indicate which the Legislature regarded as of para- 
mount importance, force should be given to those clauses 
which would make the statute in harmony with the other 
legislation on the same subject, and which would tend most 


[ 602 ] 


§ 12-3 


completely to secure the rights of all persons affected by 
such legislation. Black’s Interpretation of Laws (1896), p. 
@, sec. 32; State Board v. White Oak Buckle Drainage 
District, d77 N.C. 222, 226, 98.S.. EB. 597. 


B. Statutes in Pari Materia. 


Statutes relating to the same subject-matter should be 
construed in connection with each other as together con- 
stituting one law, giving effect to all parts of the statute 
when possible; and the history of the legislation may be 
considered in the effort to ascertain the uniform and con- 
sistent purpose of the Legislature. Allen v. Reidsville, 
Pie ke, 6595, 101. Ss Ey “267; 

Where a former act has been repealed, or has expired 
by its limitation when it is in pari materia, it must be 
considered in connection with the last act and if neces- 
sary, a part of it. Walser. v. Jordan, 124 N. C. 683, 33 S. 
. 139. 

Where there are different statutes in pari materia, though 
made at different times, or even where they have expired, 
and not referring to each other, they shall be taken and 
considered together as one system, and as explanatory of 
each other. Walser v. Jordan, 124 N. C. 683, 33 S. E. 139. 

Same—Apparent Conflict—‘“‘Where two statutes on the 
same subject, or on related subjects, are apparently in con- 
flict with each other they are to be reconciled, by construc- 
tion, so far as may be, on any fair hypothesis, and validity 
and effect given to both, if this can be done without de- 
stroying the evident intent and meaning of the later act.’’ 
Black’s Interpretation of Laws (1896), p. 60, sec. 32; Peo- 
ples Bank v. Loven, 172 N. C. 666, 90 S. E. 948; State Board 
v. White Oak Buckle Drainage District, 177 N. C. 222, 226, 
ORD, E.. 97, 

Acts of Same Session of Legislature.—All acts of the same 
session of the Legislature upon the same subject matter are 
considered as one act, and must be construed together, un- 
der the doctrine of ‘‘in pari materia.”” They should be con- 
sidered in pari materia, whether passed at the same ses- 
sion or not. Walser v. Jordan, 124 N. C. 683, 33 S. E. 139. 

Act Declaratory of Intent of Previows Act.—An act of the 
Legislature declaratory of the intent of a previous act will 
not control the judiciary in the construction of the first act 
in actions prior to the declaratory act. Rodwell v. Harri- 
son, 132 N. C. 45, 43'S, E. 540. 

Private and Local Acts.—Private as well as local acts 
are, as a whole, and in every clause, unaffected by any 
repugnant provision of the general law. State v. Wom- 
ble; 112 N. C. 862, 864,17 S. Eq. 491; 


C. Amendatory and Repealing Acts. 


When Act Purports to Be Amendatory.—Where a stattite 
refers to a prior legislative enactment, and in the caption 
and body of the act purports to be amendatory, substituting 
and amending different sections, the legislative intent can- 
not be construed to repeal the former act. Toomy vy. Golds- 
boro Lumber Co., 171 N. C. 178, 88 S. E. 215. 


Amended and Amending Acts Construed Together.—Where 
an amendment to an existing statute is enacted the proper 
method of arriving at their true intent and meaning is by 
construing together. Keith v. Lockhart, 171 N. C. 451, 88 
S. E. 640; Township Road Comm. vy. Board of Com’rs, 178 
N. C. Gi, 100 S. B.= 122. 


When Amendatory Act Refers to Wrong Section.—If a 
section in an amendatory act refers to a section of the act 
amended by number, and the section referred to does not 
express the legislative intent, but another section is found 
which does express that intent, the reference will be treated 
as being made to the latter section. Toomey v. Goldsboro 
Lumber Co., 171 N. C. 178, 181, 88 S. E. 215, quoting Peo- 
ple v. King, 28 Cal. 266. 


Erronecus Statement of Date.—An act of the Legislature 
subsequent to and in amendment of a former Act of the 
same session and correcting an ambiguity therein, is not 
invalidated by the fact that the date of ratification of the 
amended Act is erroneously stated, provided it sufficiently 
appears beyond cavil, what prior Act is referred to. State 
vy. Woolard, 119 N.. C. 779, 25 S.. BE. 719. 

Summary of Rules of Construing Repealing Acts.—In Win- 
slow v. Morton, 118 N. C. 486, 492, 24 S. E. 417, it was said: 
“Upon a perusal of the authorities it appears that the courts 
have universally given their sanction to the following rules 
of construction: (1) That the law does not favor a repeal of 
an older statute by a later one by mere implication. State 
v. Woodside, 30 N. C. 104; Simonton v. Lanier, 71 N. C. 498. 
(2) The implication, in order to be operative, must be neces- 
sary, and if it arises out of repugnancy between the two acts 
the later abrogates the older only to the extent that it is in- 
consistent and irreconcilable with it. Wood v. United States, 
16 Peters, 341, 363, 10 I. Ed. 987; Chew Heong y. United 
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States, 112 U. S. 536, 549, 28 L. Ed. 770, 5 S. Ct. 255; St. 
Louis v. Independent, 17 Mo. 146. A later and older statute 
will, if it is possible and reasonable to do so, be always 
construed together, so as to give effect not only to the dis- 
tinct parts or provisions of the latter, not inconsistent with 
the new law, but to give effect to the older law as a whole, 
subject only to restrictions or modifications of its meaning, 
where such seems to have been the legislative purpose. 
Southerland on Stat. Construct., sec. 158. A law will not 
be deemed repealed because some of its provisions are re- 
peated in a subsequent statute, except in so far as the lat- 
ter plainly appears to have been intended by the Iegisla- 
ture as a substitute, Chicago, etc., R. Co. v. United States, 
127 U. S$. 406, 32 I. Ed. 180, 8 S. Ct. 1194; State v. Stolt, 17 
Wallace, 425; Longlois v. Longlois, 48 Mo. 60; Casey v. 
Harned, 5 Clarke (Iowa) 1; State v. Custer, 65 N. C. 339; 
The Code, sec. 3766; Brietung yv. Lindoner, 37 Mich. 217. * * * 
(3) Where a later or revising statute clearly covers the 
whole subject-matter of antecedent acts, and it plainly ap- 
pears to have been the purpose of the Legislature to give 
expression in it to the whole law on the subject, the latter 
is held to be repealed by a necessary implication. Matter 
of N. Y. Institution, 121 N. Y. 234; United States vy. Ty- 
nen, 11 Wall. 88, 20 L. Ed. 153; Jernigan v. Holden, 34 Fla. 
sae 

Repeal of Act Giving Forfeiture—The repeal of an act of 
Assembly giving a forfeiture for an offense is a repeal ‘of 
all forfeitures incurred under the act repealed, unless there 
be a special exception to the contrary. Governor v. How- 
ard, 5 INs CG 465; 

Repeal of Repealing Act.—The repeal of a statute repeal- 
ing a former statute leaves the latter in force. Brinkley v. 
Swicegood, 65 N. C. 6%. 

Implied Repeal by Lessening Degree of Crime.—lIt is per- 
fectly settled as a rule of construction that if, by the com- 
mon or statute law, an offense, for example, be a felony, 
and subsequent statute by an enactment merely affirmatively 
lessen its grade or mitigate the punishment, the latter is to 
that extent an implied repeal of the former. State v. Up- 
church, 31 N. C. 454, 457. 

When Acts Irreconcilably Inconsistent.—A later statute re- 
peals, by implication, an older statute, with which it is ir- 
reconcilably inconsistent, to the extent of such repugnancy. 
But the two statutes must be reconciled if that can be done 
by any fair construction. State v. Massey, 103 N. C. 356, 9 
De 1. 8.632: 


IV. STATUTES STRICTLY CONSTRUED. 


A. In General. 


In Derogation of Common Law.—A statute in derogation 
of the common law must be strictly construed. Swift & 
Cory, Tempélos;vi78 NC. 487, 101 Si. 8 

Acts Limiting Rights to Contract.—Statutes restricting 
or disabling persons capable of contracting in the making 
of contracts, being in derogation of common right, and es- 
pecially those penal in their nature, must be strictly con- 
strued. Marriner & Bro. v. Roper Co., 112 N. C. 164, 16 
S. E. 906. 

Mandatory Act.—No provision, it would seem, could be 
more mandatory, in form or substance, than one which de- 
clares that non-compliance with it shall make void the act 
of the body required to observe its requirements. Spruill 
v. Davenport, 178 N. C. 364, 368, 100 S. E. 527. 

Statutes depriving courts of jurisdiction once attached are 
strictly construed, and every requirement of such statute 
must be met before the court will yield its jurisdiction. 
State v. Sullivan, 110 N. C. 513, 14 S. E. 796. 


Statutes providing for forfeitures should be strictly con- 
strued and not extended beyond the meaning of the words 
employed. Skinner vy. Thomas, 171 N. C. 98, 87 S. E. 976. 

Acts Restricting Private Acts.—Statutes which restrict the 
private rights of persons or the use of property in which 
the public have no concern should be strictly construed. 
Nance v. Southern Railway, 149 N. C. 366, 63 S. E. 116. 

Local Lien Law.—In Orinoco Supply Co. v. Masonic, etc., 
Star Home, 163 N. C. 513, 79 S. E. 964, it was held that a 
lien law applicable to certain counties only, was local in its 
nature, and being contrary to the general lien laws of the 
State, must be strictly construed. 

A remedial statute should be liberally construed, according 
to its intent, so as to advance the remedy and repress the 
evil. Cape Lookout Co. v. Gold, 167 N. C. 63, 67, 83 S. E. 3. 


B. Criminal Statutes. 


Rule for Construction of (Penal Statutes.—It is familiar 
learning that penal statutes must be strictly construed, and 
the plaintiff, before he is entitled to recover the penalty, 
must bring his case strictly within the language and mean- 
ing of the statute. They must be construed sensibly, as all 
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pther instruments, but not liberally, so as to stretch their 
meaning beyond what the words will warrant. 36 Cyc., 1185, 
1186, 1187; Sears v. Whitaker, 136 N. C. 37, 48 S. E. 517; 
Alexander v. Atlantic Coast Line R. Co., 144 N. C. 93, 99, 56 
S. E. 697; Coble v. Schoffner, 75 N. C. 42; Hamlet Grocery 
Co. v. Southern R. Co., 170 N. C. 241, 244, 87 S. E. 57; State 
v. Godfrey, 97 N. C. 507, 1 S. E. 779. 

Rule Explained.—The rule that a penal Statute must be 
strictly construed, means no more than that the court, in 
ascertaining the meaning of such a Statute, cannot go be- 
yond the plain meaning of the words and phraseology em- 
ployed in search of an intention not certainly implied by 
them, and when there is a reasonable doubt as to the mean- 
ing of the words used in the Statute, the Court will not give 
them such an interpretation as to impose the penalty, nor 
wil! the purpose of the Statute be extended by implication, 
s0 as to embrace cases not clearly within its meaning. Hines 
v. Wilmington, etc., Railroad, 95 N. C. 434. 

This rule is, however, never to be applied so strictly as to 
defeat the clear intention of the Legislature, and if the in- 
tention to impose the penalty clearly appears, that is suf- 
ficient, and it must prevail. Hines v. Wilmington, etc., Rail- 
road, 95 N. C. 434. 

Supplying Omission and Strained Constructions.—In State 
v. Massey, 103 N. C. 356, 9 S. E. 632, it was announced that 
as a policy it is more dangerous for the Supreme Court to 
usurp the powers of the legislative department by supplying 
omissions in, or putting strained constructions upon, criminal 
statutes, than that some criminals should go unpunished. 


V. CONSTRUCTION IN ACCORD WITH CONSTITU- 
TION. 


A. Construction. 


General Rule.—Whenever an act of the Legislature can be 
so construed and applied as to avoid conflict with the Con- 
stitution, and give it the force of law, such construction will 
be adopted by the Court. State v. Pool, 74 N. C. 402. 

Valid and Invalid Portions of Same Act.—Where there are 
distinct and valid provisions of a statute, with unconstitu- 
tional provisions, the two portions of the law being separate 
and it appearing from a perusal of the statute that the 
Legislature intended the valid portion to be effective in- 
dependently of the invalid part, the valid provisions may 
be enforced. Archer v. Joyner, 173 N. C. 75, 91 S. E. 699. 


In Black on Constitutional Law the rule is said to be: 
“That if the invalid portions can be separated from the rest, 
and if, after their excision, there remains a complete, intel- 
ligible, and valid statute capable of being executed, and 
conforming to the general purpose and intent of the Leg- 
islature as shown in the act, the same will not be adjudged 
unconstitutional in toto, but sustained to that extent.’’ 
Quoted in Keith v. Lackhart, 171 N. C. 451, 458, 88 S. E. 646. 


The position, however, is not allowed to prevail when the 
parts of the statute are so connected and dependent 
the one upon the other that to eliminate one will work sub- 
stantial change to the portion which remains. ‘Thus, in 
Black’s work, the author says, page 63: “‘And if the un- 
constitutional clause cannot be rejected without causing the 
statute to enact what the Legislature did not intend, the 
whole statute must fall.””’ Employers’ Liability Cases, 207 
U. S. pp. 463-501, 28 S. Ct. 141, 52 L. Ed. 297; Illinois Cen. 
ReeGn. cys Wuckwendree, 203. WU. Si 514, e27p Soatet los. no lee. 
Ed. 298; Greene v. Owen, 125 N. C. 212, 34 S. E. 424; 
Riggsbee v. Durham, 94 N. C. 800; Keith v. Lockhart, 171 
N. C. 451, 458, 88 S. E. 640; Lewis Sutherland Statutory 
Construction (2 Ed.), sec. 306. Or if constitutional and 
unconstitutional parts are all interdependent. State v. 
Godwin, 123 N. C. 697, 700, 31 S. E. 221. 


Resort to Implication—Courts may resort to an implica- 
tion to sustain an act, but not to destroy it. Lowery v. School 
Trustees, 140 N. C. 33, 52 S. E. 267. 

Presumption in Favor of Validity——Every presumption is 
in favor of the validity of an act of the Legislature and all 
doubts are resolved in support of the act. Lowery v. School 
Trustees, 140 N. C. 33, 52 S. E. 267. 

It is never to be presumed that the Legislature intends 
an infringement of the Constitution, even when the infringe- 
ment is palpable; but it is to’ be set down to inadvertence 
or mistake, or unconscious bias from pressing circumstances. 
Jacobs v. Smallwood, 63 N. C. 112, 113. 

When Object Is Valid and Effect Invalid.—A statute, while 
its object may be legitimate and altogether praiseworthy, 
is, nevertheless, invalid if its effect is unconstitutional. Ja- 
cobs v. Smallwood, 63 N. C. 112, 117. 


B. Effect. 


Liability of Public Officer under Unconstitutional Act. — 
An individual officeholder is not required to be wiser than 
the whole people represented in their General Assembly; 
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therefore, he is not indictable for obeying an wunconstitu- 
tional legislative act (unless it required the commission 
of a crime, which is not for a moment to be supposed); nor 
is he indictable for refusing to perform certain duties under 
a former law repealed by a subsequent unconstitutional stat- 
ute, until at least after a decision by competent authority. 
State v. Godwin, 123 N. C. 697, 31 S. E. 221. 

When Court Reverses Itself Decision Not Retroactive. — 
Where property rights are acquired in accordance with a 
decision of the Supreme Court, in the interpretation of a 
statute, which is subsequently overruled, the effect of the 
later decision will not be retroactive in effect. Fawle & Son 
v. Ham, 1/6 N. Co 125°96°S: 5.1639; 


VI. DEFINITIONS. 


Purpose.—Paragraph one of this section was intended to 
avoid the very awkward expressions, ‘‘such person or per- 
sons,” “he, she, or they,’ ‘himself or themselves,’ to be 
met with in some badly drawn statutes. Von Glahn vy. Har- 
Liss /OUN a Crocon ose 

“Person’’ Extends to ‘‘Persons.”—The word “person” is 
construed to extend to ‘“‘persons’ under the authority of 
paragraph one of this section. State v. Dunn, 134 N. C. 
663, 670, 46 S. E. 949; State v. Wilkerson, 98 N. C. 696, 701, 
BP AB ee 

The words ‘‘twelve months,” in the absence of any legis- 
lative definition of the word month and the word “year,” 
will be interpreted to mean twelve calendar, not lunar, 
months. Muse v. London Assur. Corp., 108 N. C. 240, 13 S. 
E. 94. 

Month.—The lunar month, when spoken of in statutes, 
consists of twenty-eight days; a calendar month con- 
tains the number of days ascribed to it in the calendar, 
varying from twenty-eight to thirty-one. State v. Up- 
church, 72 N. C. 146. In this respect our statute has 
adopted the computation of the civil instead of the com- 
mon law. Satterwhite v. Burwell, 51 N. C. 92; Adcock v. 
Fuquay Springs, 194 N. C. 423, 425, 140 S. E. 24. 

“Thirty days,’ as used in Art. IV of the Constitution, is 
not synonymous with “one month’; it may be more or 
less. State v. Upchurch, 72 N. C. 146. 


Does Not Affect Constitution—The provisions of para- 
graph six of this section could not affect the meaning of 
the terms employed in the Constitution; indeed, it purports 
to apply only to statutes, and to them, when the meaning 
is manifestly otherwise than as therein provided and de- 


fined. Redmond y. Commissioners, 106 N. C. 122, 144, 10 
SS; He 2845: 
“Property”? Used in Limited Sense. — While the term 


“property,” in its broadest and most general signification, 
embraces all kinds of property, including choses in action, 
rights and credits, and the like things, it is very often and 
conveniently used in its limited sense, and this is so not- 
withstanding the statutory provision. Redmond v. Com- 
missioners, 106 N. C. 122, 144, 10 S. E. 845. 

A chose in action is property, and embraced in the terms 
of paragraph six of this section. Winfree v. Bagley, 102 
Se (es pole teri oie Dee thes 

A promissory note or due bill being an ‘“‘evidence of debt” 
is embraced in the term ‘“‘personal property.’ State v. Sneed, 
I2Z21OIN. Co Gl4 a28 som B, 305. 

Money.—While the word “property”? in its legal sense 
ordinarily includes money, yet where it can be seen from 
other parts of a will in which it is uséd that it was not 
intended, that interpretation will be given it by the courts 
with which the testator had evidently employed it. Patter- 
son v. Wilson, 101 N. C. 584, 8 S. E. 229. 

The word “estate” has a broader meaning than the word 
“property.”’? The latter word could not include choses in ac- 
tion, unless there be something in the context which would 
require it to receive this interpretaton, except by force of 


the definition contained in this section. Vaughan vy. Mur- 
freesboro, 96 N. C. 317, 2 S. E. 676. 
§ 12-4, Construction of amended _ statute.— 


Where a part of a statute is amended it is not 
to be considered as having been repealed and re- 
enacted in the amended form; but the portions 
which are not altered are to be considered as having 
been the law since their enactment, and the new 
provisions as having been enacted at the time of 
the amendment. ‘(Rev., s. 2832; Code, s. 3766; 
1868-9," c, 370; s. 223 1870-1, cr i111; C.-S. 3980;) 

Editor’s Note.—See 12 N. C. Law Rev. 262. 

Amending Act Presumed’ Not to Repeal.—Where a statute 


only undertakes to amend one already on the statute-books, 
it will be presumed that it did not intend to repeal it, unless 
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there is an express repealing clause. State v. Massey, 97 
N. C. 465, 2 S. E. 445. State v. Broadway, 157 N. C. 598, 601, 
72 S. E. 987. 

Time of Enactment of New Proviso.—By this section when 
a part of the statute is amended, the new proviso is con- 
sidered as having been enacted at the time of the amend- 
ment, and the act of 1885, amendatory of the Code of 1883 is 
subject to this rule of construction. Leak v. Gay, 107 N. 
1508, aes) ky, Ole: 

Amendment of a statute operates from its enactment, leav- 
ing in force the portions which are not altered. Nichols v. 
Boardyeo N.C. 13; 34 S;°R. 71: 

Re-enacted Contemporaneous with Repeal.—It was held 
in State v. Williams, 117 N. C. 753, 23 S. EB. 250, that: 
“The re-enactment by the Legislature of a law in the terms 
of a former law at the same time it repeals the former 
law, is not, in contemplation of law, a repeal, but it is a 
re-affirmance of the former law, whose provisions are thus 
continued without any intermission.”” Bishop, Stat. Crimes, 
sec. 181; State v. Sutton, 100 N. C. 474, 6 S. E. 687; State 
v. Gumber, 37 Wis. 298; State v. Southern R. Co., 125 N. 
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C. 666, 673, 34 S. E. 527; 
27 (Sa Haells: 

Bill of Indictment.—If a statute creating an offense is 
amended in any important particular, a bill of indictment 
for an offense committed before the act was amended, but 
which was found after the passage of the amending act, 
should charge the offense under the old act, and contain an 
averment that the offense was committed before the amend- 
ment was passed. State v. Massey, 97 N. C. 465, 2S. E. 445. 

Misdemeanor Made Punishable by Fine or Imprisonment.— 
A public-local law making an act a misdemeanor is not re- 
pealed by a statute, making the same offense for the first 
time punishable by ‘‘a fine or imprisonment in the discre- 
tion of the court,’ and a felony for the second offense; the 
later statute expressly stating in the heading ot the chao- 
ter that it was amendatory, and for the better enforcement, 
of the former statute, and that it was to take effect from and 
after its ratification; and where the prohibited offense has 
been committed prior to the enactment of the latter act, it is 
punishable under the prior law. State v. Mull, 178 N. C 
748, 101 S. E. 89. 


State v. Bellamy, 120 N. C. 212, 
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Chapter 13. Citizenship Restored. 


Sec. 

13-1. Petition filed. 

13-2. When and where petition filed. 

13-3. Notice given. 

13-4. Hearing and evidence. 

13-5. Decree. 

13-6. Procedure in case of pardon or suspension 
of judgment. 

13-7. Restoration of rights of citizenship to per- 


§ 13-1. Petition filed—Any person convicted of 
an infamous crime, whereby the rights of citizen- 
ship are forfeited, desiring to be restored to the 
same, shall file his petition in the superior court, 
setting forth his conviction and the punishment 
inflicted, his place or places of residence, his oc- 
cupation since his conviction, the meritorious 
causes which, in his opinion, entitle him to be re- 
stored to his forfeited rights, and that he has not 
before been restored to the lost rights of citizen- 
ship. (Rev., s. 2675; Code, ss. 2938, 2940: R. C. 
c. 58, ss. 1, 3; 1840, c. 36, s. 4; C. S. 385.) 

Cross References.—As to infamous crimes generally, see 
§§ 14-1, 14-2, 14-3. See also, the North Carolina Const., 
Art. i, § Jt; Art. VI, §):8. 

Loss of Citizenship—Loss of citizenship does not form a 
part of the judgment of the court, but follows as a conse- 
quence of such judgment. State v. Jones, 82 N. C. 685. 

§ 13-2. When and where petition filed.— At any 
time after the expiration of two years from the 
date of discharge of the petitioner, the petition may 
be filed in the superior court of the county in 
which the applicant is at the time of filing and has 
been for five years next preceding a bona fide 
resident, or in the superior court of the county, 
at term, where the indictment was found upon 
which the conviction took place; and in case the 
petitioner may have been convicted of an infa- 
mous crime more than once, and indictments for 
the same may have been found in different coun- 
ties, the petition shall be filed in the superior court 
of that county where the last indictment was found. 
(Rev., s. 2676; Code, ss. 2940, 2941; 1897, c. 110; R. 
C.),¢,058, 85.'3,,.4; 1840, c. 86, s:.8: 1933, ¢. 243°C. 
S. 386.) 


Editor’s Note.—Prior to the amendment by Public Laws 
1933, c. 243, the petition was permitted to be filed after 
“four years from the date of conviction,’? instead of “two 
years from the date of discharge’ as is now permitted. 


§ 13-3. Notice given.—Upon filing the petition 
the clerk of the court shall advertise the substance 
thereof, at the courthouse door of his county, for 
the space of three months next before the term 
when the petitioner proposes that the same shall 
be heard. (Rev., s. 2677; Code, s..2938; R. C, c. 
58, s. 1; 1840, c. 36; C. S. 387.) 


§ 13-4. Hearing and evidence.—The petition 
shall be heard by the judge at term, at which 
hearing the court shall examine all proper testi- 
mony which may be offered, either by the peti- 
tioner as to the facts set forth in his petition or 
by any one who may oppose the grant of his 
prayer. The petitioner shall also prove by five 
respectable witnesses, who have been acquainted 
with the petitioner’s character for three years 
next preceding the filing of his petition, that his 
character for truth and honesty during that time 


1—39 


Sec. 
sons committed to certain 
schools. 
13-8. Contents of petition; affidavits of reputable 
citizens; hearing; decree of restoration. 
13-9, Restoration of citizenship to persons con- 
victed, etc., of involuntary manslaughter. 
13-10. Contents of petition; supporting affidavits; 
hearing and decree. 


training 


kas been good; but no deposition shall be admis- 
sible for this purpose unless the petitioner has 
resided out of this state for three years next pre- 
ceding the filing of the petition. (Rev., s. 2678; 
Code, ss. 2938, 2939; 1897, c. 110; 1901, c. 533: R. 
Co Gs58,- 98. 1,.2:1840ge wees Caeansas.) 


§ 13-5. Decree.—At the hearing the court, on 
being satisfied of the truth of the facts set forth 
in the petition, and on its being proved that the 
character of the applicant for truth and honesty 
is good, shall decree his restoration to the lost 
rights of citizenship, and the petitioner shall ac- 
cordingly be restored thereto. (Rev., s. 2679; 
Codes s.,2038: RC. cr 58,. sds 1840) esa6-Ge Sh 
389.) 


§ 13-6. Procedure in case of pardon or suspen- 
sion of judgment. — Any person convicted of any 
crime, whereby the rights of citizenship are for- 
feited, and the judgment of the court pronounced 
does not include imprisonment anywhere, and 
pardon has been granted by the governor, or the 
court suspended judgment on payment of the 
costs, and the costs have been paid, such person 
may be restored to such forfeited rights of cit 
izenship upon application, by petition, to the 
judge presiding at any term of the superior court 
held for the county in which the conviction was 
had, one year after such conviction. The petition 
shall set out the nature of the crime committed, 
the time of conviction, the judgment of the court, 
and that pardon has been granted by the gov- 
ernor, and also that said crimé was committed 
without felonious intent, and shall be verified by 
the oath of the applicant and accompanied by the 
affidavits of ten reputable citizens of the county, 
who shall state that they are well acquainted with 
the applicant and that in their opinion the crime 
was committed without felonious intent. No no- 
tice of the petition in such case shall be neces- 
sary, and no advertisement thereof be made, but 
the same shall be heard by the judge, upon its 
presentation, during a term of court; and if he is 
satisfied as to the truth of the matters set out in 
the petition and affidavits, he shall decree the 
applicant’s restoration to the lost rights of cit- 
izenship, and the clerk shall spread the decree 
upon his minute docket: Provided, that in all 
cases where the court suspended judgment it 
shall not be necessary to allege or prove that par- 
don has been granted by the governor, and in 
such cases the petition may be made and the for- 
feited rights of citizenship restored at any time 
after conviction. (Rev., s. 2680; 1899, cc. 44, 249; 
1905; c, 5475 CC. S.: 390.) 


Application.—This section is not applicable where one 
has been convicted of an infamous crime, imprisoned, and 
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pardoned by the governor. 160 


NS Cots eS Some em 007: 


In re Petition of Jones, 


§ 18-7. Restoration of rights of citizenship 
to persons committed to certain training schools. 
—Any person convicted of any crime whereby 
any rights of citizenship are forfeited, and the 
judgment of the court pronounced provides a 
sentence, and such sentence is suspended upon 
the condition that such person be admitted to 
and remain at one of the following schools: East- 
ern Carolina Industrial Training School for Boys, 
the Stonewall Jackson Manual Training and In- 


dustrial School, the Morrison Training School 
for Negro Boys, or the State Home and In- 
dustrial School for Girls, until lawfully dis- 


charged, and upon payment of costs, such person 
may be restored to such forfeited rights of citi- 
zenship upon application and petition to the judge 
presiding at any term of the superior court held 
in the county in which the conviction was had, at 
any time after one year from the date of the law- 
ful discharge from any such school. (1937, c. 384, 
Seva) 


§ 18-8. Contents of petition; affidavits of rep- 
utable citizens; hearing; decree of restoration.— 
The petition provided for in § 13-7 shall set out 
the nature of the crime committed, the time of 
conviction, the judgment of the court, and shall 
recite that the costs of suit have been paid, 
the lawful discharge of the applicant from the 
school to which he or she was admitted, and that 
applicant kas never before had restored to him 
lost rights of citizenship, which petition shall be 
verified by the oath of the applicant, and accom- 
panied by the affidavits of ten reputable citizens 
of the county in which said conviction took place, 
who shall state that they are well acquainted with 
the applicant, and that they are of the opinion 
that the applicant should have restored to him 
the lost rights of citizenship. The petition shal! 
be heard by the judge during a term of court, and 


: Chapter 14. 
SUBCHAPTER I. GENERAL PROVISIONS. 


Art. 1. Felonies and Misdemeanors. 

Sec. 

14-1. Felonies and misdemeanors defined. 

14-2. Punishment of felonies. 

14-3. Punishment of misdemeanors, infamous 
offenses, offenses committed in secrecy 
and malice, etc. 

14-4. Violation of town ordinance misdemeanor; 
punishment. 

Art. 2. Principals and Accessories. 

14-5 Accessories before the fact; trial and pun- 
ishment. 

14-6 Punishment of accessories before the fact. 

14-7 Accessories after the fact; trial and pun- 


ishment. 


SUBCHAPTER II. OFFENSES AGAINST 
THE STATE. 
Art. 8. Rebellion. 


Rebellion against the state. 
Conspiring to rebel against the state. 


14-8. 
14-9, 


if he is satisfied as to the truth of the matters set 
out in the petition and the affidavits, he shall de- 
cree the applicant’s restoration to the lost rights 
of citizenship and the clerk shall spread the de- 
cree upon his minute dockets. (1937, c. 384, s. 2.) 


§ 18-9. Restoration of citizenship to persons 
convicted, etc., of involuntary manslaughter.— 
Any person who has been convicted of, or con- 
fessed guilt to, the crime of involuntary man- 
slaughter and is not actually serving a term in the 
state prison or on the roads of the state may, at 
any subsequent term of the superior court of the 
county in which the conviction was had, or the 
confession of guilt made, make application and pe- 
tition the court for a restoration of all forfeited 
rights of citizenship. (1941, c.'184, s. 1.) 


Cross Reference.—As to punishment for involuntary man- 
slaughter, see § 14-18. 


§ 13-10. Contents of petition; supporting affi- 
davits; hearing and decree.—The petition provided 
for in section 13-9 shall set out the nature of 
the crime committed, the time of conviction or 
confession of guilt, the judgment of the court, and 
shall recite that the costs of suit have been paid, 
and that applicant has never before had restored 
to him lost rights of citizenship, which petition 
shall be verified by the oath of the applicant, and 
accompanied by the affidavits of ten reputable cit- 
izens of the county in which said conviction or 
confession of guilt took place, who shall state that 
they are well acquainted with the applicant, and 
that they are of the opinion that the applicant 
should have restored to him the lost rights of cit- 
izenship. The petition shall be heard by the judge 
during a term of court, and if he is satisfied as to 
the truth of the matters set out in the petition and 
the affidavits, he shall have the authority to de- 
cree the applicant’s restoration to the lost rights 
of citizenship and the clerk shall spread the decree 
upon his minute dockets. (1941, c. 184, s. 2.) 


Criminal Law. 


Sec. 

14-10. Secret political and military organizations 
forbidden. 
Art. 4. Subversive Activities. 

14-11. Activities aimed at overthrow of govern- 
ment; use of public buildings. 

14-12. Punishment for violations. 


Art. 5. Counterfeiting and Issuing Monetary 
Substitutes. 


14-13. Counterfeiting coin and uttering coin that 
is counterfeit. 

14-14. Possessing tools for counterfeiting. 

14-15. Issuing substitutes for money without au- 
thority. 

14-16 


Receiving or passing unauthorized substi- 
tutes for money. 


SUBCHAPTER III. OFFENSES AGAINST 
THE PERSON. 


Art. 6. Homicide. 


14-17. Murder in the first and second degree de- 
fined; punishment. 
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14-39. 
14-40. 


14-41. 
14-42. 
14-43. 


CHAPTER 14. CRIMINAL LAW 


Punishment for manslaughter. 

Punishment for second offense of man- 
slaughter. 

Killing adversary in duel; aiders and abet- 
tors declared accessories. 


Art. 7. Rape and Kindred Offenses. 


Punishment for rape. 

Punishment for assault with 
commit rape. 

Emission not necessary to constitute rape 
and buggery. 

Obtaining carnal knowledge of married 
woman by personating husband. 

Attempted carnal knowledge of married 
woman by personating husband. 

Obtaining carnal knowledge of virtuous 
girls between twelve and sixteen years 
old. 

Jurisdiction of court; offenders classed as 
delinquents. 


Art. 8. Assaults. 


Malicious castration. : 

Castration or other maiming without mal- 
ice aforethought. 

Malicious maiming. 

Maliciously assaulting in a secret manner. 

Assault with deadly weapon with intent to 
kill resulting in injury. 

Punishment for assault. 

Assaulting by pointing gun, 


intent to 


Art. 9. Hazing. 


Hazing; definition and punishment. 
Expulsion from school; duty of faculty to 
expel. 

Certain persons and_ schools 
copy of article to be posted. 
Witnesses in hazing trials; no indictment 
to be founded on self-criminating testi- 

mony. 


excepted; 


Art. 10. Kidnapping and Abduction. 


Kidnapping. 

Enticing minors out of the state for the 
purpose of employment. 

Abduction of children. 

Conspiring to abduct children. 

Abduction of married women. 


Art. 11. Abortion and Kindred Offenses. 


14-44. 


14-45. 


14-46. 


14-47. 


14-48. 


Using drugs or instruments to destroy un- 
born child. 

Using drugs or instruments to produce 
miscarriage or injure pregnant woman. 

Concealing birth of child. 


Art. 12. Libel and Slander. 


Communicating libelous matter to news- 
papers. 
Slandering innocent women. 


Art. 13. Injuring Others by Use of High 


14-49. 
14-50. 


Explosives. 


Willful injury a felony; punishment. 
Conspiracy declared a felony; punish- 
ment. 


SUBCHAPTER IV. OFFENSES AGAINST 


Sec. 


14-51. 
14-52. 
14-53. 
14-54. 
14-55. 
14-56. 
14-57, 
14-58. 
14-59, 


14-60. 
14-61. 


14-62. 


14-63. 
14-64, 


14-65. 


14-66. 


14-67. 


14-68. 


14-69, 


THE HABITATION AND OTHER 


BUILDINGS. 


Art. 14. Burglary and Other 
House-Breakings. 


First and second degree burglary. 

Punishment for burglary. 

Breaking out of dwelling-house burglary. 

Breaking into or entering houses other- 
wise than burglariously. 

Preparation to commit burglary or other 
house-breakings. 

Breaking into or entering railroad cars. 

Burglary with explosives. 


Art. 15. Arson and Other Burnings. 


Punishment for arson. 

Burning of certain public and other corpo- 
rate buildings. 

Setting fire to schoolhouse. 

Burning or attempting to burn certain 
bridges and buildings. 

Setting fire to churches and certain other 
buildings. 

Burning boats and barges. 

Burning of gin-houses, 
and stables. 

Fraudulently 
houses. 

Willful and malicious burning of personal 
property. 

Attempting to burn dwelling-houses and 
certain other buildings. 

Failure of owner of property to comply 
with orders of public authorities. 

Failure of officers to investigate incendiary 
fires. 


tobacco houses 


setting fire to dwelling- 


SUBCHAPTER V. OFFENSES AGAINST 


14-70. 


14-71. 


14-72. 


14-73. 


14-74, 


14-75. 
14-76. 


14-77. 
14-78. 
14-79. 
14-80. 


14-81. 
14-82. 


PROPERTY: 
Art. 16. Larceny. 


Distinction between grand and petit lar- 
ceny abolished. 

Receiving stolen goods. 

Larceny of property, or the receiving of 
stolen goods, not exceeding fifty dol- 
lars in value. 

Jurisdiction of the superior courts in cases 
of larceny and receiving stolen goods. 
Larceny by servants and others employ- 

ees. 

Larceny of chose in action. 

Larceny, mutilation, or destruction of pub- 
lic records and papers. 
Larceny, concealment or 

wills. 

Larceny of ungathered crops. 

Larceny of ginseng. 

Larceny of wood and other property from 
land. 

Larceny of horses and mules. 

Taking horses or mules for 
purposes. 


destruction of 


temporary 


14-83. [Repealed.] 


14-84. 
14-85. 


14-86. 
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Larceny of taxed dogs misdemeanor. 

Pursuing or injuring livestock with intent 
to steal. 

Destruction or taking of soft drink bottles., 


14-120. 
14-121. 
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Art. 17. Robbery. 


Robbery with firearms or other dangerous 
weapons. 

Train robbery. 

Attempted train robbery. 


Art. 18. Embezzlement. 


Embezzlement of property received by 
virtue of office or employment. 

Embezzlement of state property by public 
officers and employees. 

Embezzlement of funds by public officers 
and trustees. 

Embezzlement by treasurers of charitable 
and religious organizations. 

Embezzlement by officers of railroad com- 
panies. 

Conspiring with officers of railroad com- 
panies to embezzle. 

Embezzlement by insurance agents and 
brokers. 

Appropriation of partnership funds by 
partner to personal use. 

Embezzlement by surviving partner. 

Embezzlement of taxes by officers. 


Art. 19. False Pretenses and Cheats. 
. Obtaining property by false tokens and 


other false pretenses. 


. Obtaining signatures or property by false 


pretenses. 


. Obtaining property by false representation 


of pedigree of animals. 


. Obtaining certificate of registration of ani- 


mals by false representation. 


. Obtaining advances under promise to 


work and pay for same. 


. Obtaining advances under written promise 


to pay therefor out of designated prop- 
Chny. 


. Obtaining property in return for worthless 


check, draft or order. 


. Worthless checks. 
. Obtaining property or services from slot 


machines, etc., by false coins or tokens. 


. Manufacture, sale, or gift of devices for 


cheating slot machines, ete. 


. Obtaining entertainment at hotels and 


boarding-houses without paying there- 
for. 


. Fraudulently obtaining credit at hospitals 


and sanatoriums. 


. Obtaining merchandise on approval. 
. Obtaining money by false representation 


of physical defect. 
Art. 20. Frauds. 


. Fraudulent disposal of mortgaged prop- 


erty. 


. Secreting property to hinder enforcement 


of lien. 


. Fraudulent entry of horses at fairs. 
. Fraudulent and deceptive advertising. 
. Blackmailing. 


Art. 21. Forgery. 


. Forgery of bank-notes, checks and other 


securities. 
Uttering forged paper. 
Selling of certain forged securities. 


Sec. 

14-122. Forgery of deeds, wills and certain other 
instruments. 

14-123. Forging names to petitions and uttering 
forged petitions. 

14-124. Forging certificate of corporate stock and 
uttering forged certificates. 

14-125. Forgery of bank-notes and other instru- 
ments by connecting genuine parts. 


SUBCHAPTER VI. CRIMINAL TRESPASS. 


Art. 22. Trespasses to Land and Fixtures. 


14-126. Forcible entry and detainer. 

14-127. Malicious injury to real property. 

14-128. Injury to trees, woods, crops, etc., near 
highway; depositing trash near highway. 

14-129. Taking, etc., of certain wild plants from 
Jand of another. 

14-130. Trespass on public lands. 

14-131. Trespass on land under option by the fed- 
eral government. 

14-132. Disorderly conduct in and injuries to pub- 
lic buildings. 

14-133. Erecting artificial islands and lumps in 
public waters. 

14-134. Trespass on land after being forbidden; 
license to look for estrays. 

14-135. Cutting, injuring, or removing another’s 
timber. 

14-136. Setting fire to grass and brush lands and 
woodlands. 

14-137. Wilfully or negligently setting fire to 
woods and fields. 

14-138. Setting fire to woodlands and grass lands 
with campfires. 

14-139. Starting fires within five hundred feet of 
areas under protection of state forest 
service. 

14-140. Certain fires to be guarded by watchman. 

14-141. Burning or otherwise destroying crops in 
the field. 


14-142. Injuries to dams and water channels of 
mills and factories. 

14-143. Taking unlawful possession of another’s 
_ house. 

14-144. Injuring houses, churches, fences and 
walls. 


14-145. Unlawful posting of advertisements. 

14-146. Injuring bridges. 

14-147. Removing, altering or defacing landmarks. 

14-148. Removing or defacing monuments and 
tombstones. 

14-149. Interfering with graveyards. 

14-150. Disturbing graves. 

14-151. Interfering with gas, electric and steam 
appliances. 


14-152. Injuring fixtures and other property of 
gas companies; civil liability. 

14-153. Tampering with engines and boilers. 

14-154. Injuring wires and other fixtures of tele- 
phone, telegraph and_ electric-power 
companies. 

14-155. Making unauthorized connections with tel- 
ephone and telegraph wires. 

14-156. Injuring fixtures and other property of 
electric-power companies. 

14-157. Felling trees on telephone and electric- 
power wires. 

14-158. Interfering with telephone lines. 
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Sec. 
14-159. Injuring buildings or fences; taking pos- 
session of house without consent. 


Art. 23. Trespasses to Personal Property. 


14-160. 
14-161. 


Malicious injury to personal property. 
Malicious removal of packing from rail- 
way coaches and other rolling stock. 
Removing boats or their fixtures and ap- 
pliances. 

Injuring livestock not inclosed by lawful 
fence. 

Taking away or injuring exhibits at fairs. 


14-162. 
14-163. 


14-164. 


Art. 24. Vehicles and Draft Animals—Protection 
of Bailor against Acts of Bailee. 


14-165. Malicious or wilful injury to hired per- 
sonal property. 

Sub-letting of hired property. 

Failure to return hired property. 

Hiring with intent to defraud. 


Violation made misdemeanor. 


14-166. 
14-167. 
14-168. 
14-169. 


Art. 25. Regulating the Leasing of Storage 


Batteries. 


14-170. “Rental battery” defined; identification of 
rental storage batteries. 

Defacing word “rental” prohibited. 

Sale, etc., of rental battery prohibited. 

Repairing another’s rental battery prohib- 
ited. 

Time limit on possession of rental battery 
without written consent. 

5. Violation made misdemeanor. 

76. Rebuilding storage batteries out of old 

parts and sale of, regulated. 


SUBCHAPTER VII. OFFENSES AGAINST 
PUBLIC MORALITY AND DECENCY. 


Art. 26. Offenses against Public Morality and 
Decency. 


14-171. 
14-172. 
14-173. 


14-174. 


14-177. Crime against nature. 

14-178. Incest between certain near relatives. 

14-179. Incest between uncle and niece and 
nephew and aunt. 

14-180. Seduction. 

14-181) Miscegenation. 

14-182. Issuing license for marriage between white 
person and negro; performing marriage 
ceremony. 

14-183. Bigamy. 

14-184. Fornication and adultery. 

14-185. Inducing female persons to enter hotels or 
boarding-houses for immoral purposes. 

14-186. Opposite sexes occupying same bedroom 
at hotel for immoral purposes; falsely 
registering as husband and wife. 

14-187. Permitting unmarried female under eight- 
een in house of prostitution. 

14-188. Certain evidence relative to keeping dis- 
orderly houses admissible; keepers of 
such houses defined. 

14-189. Obscene literature. 

14-190. Indecent exposure; immoral shows, etc. 

14-191. Sheriffs and deputies to report violations 
of two preceding sections. 

14-192. Cutting or painting obscene words or pic- 
tures near public places. 

14-193. Exhibition of obscene or immoral pic- 


tures; posting of advertisements. 


Sec. 

14-194. Circulating publications barred from the 
mails. 

Using profane or indecent language on 
passenger trains. 

Using profane or indecent language to fe- 
male telephone operators. 

Using profane or indecent language on 
public highways, counties exempt. 

Lewd women within three miles of col- 
leges and boarding-schools. 

Obstructing way to places of public wor- 
ship. 

. Disturbing religious assembly by certain 
exhibitions. 

. Permitting stone-horses and stone-mules 
to run at large. 

. Secretly peeping into room occupied by 
woman, 


14-195. 
14-196. 
14-197. 
14-198. 


14-199. 


Art. 27. Prostitution. 


Definition of terms. 

Prostitution and various 
prostitution unlawful. 

Prosecution: in what courts. 

Reputation and prior conviction admissible 
as evidence. 

Degrees of guilt. 

Punishment; probation; parole. 


14-203. 


14-204. acts abetting 


14-205. 
14-206. 


14-207. 
14-208. 


SUBCHAPTER VIII. OFFENSES AGAINST 
PUBLIC JUSTICE. 


Art. 28. Perjury. 


14-209. Punishment for perjury. 

14-210. Subornation of perjury. 

14-211. Perjury before legislative committees. 

14-212. Perjury in court-martial proceedings. 

14-213. False oath to statement of insurance com- 
pany. 

14-214. False oath to procure benefit of insurance 


policy or certificate. 
14-215. False oath to statement required of frater- 
nal benefit societies. 
. False oath to certificate of mutual fire in- 
surance company. 


Art. 29. Bribery. 


. Bribery of officials. 

. Offering bribes. 

. Bribery of legislators. 
. Bribery of jurors. 


Art. 30. Obstructing Justice. 


. Breaking or entering jails with intent to 
injure prisoners. 

. Refusal of witness to appear or to testify 
in investigations of lynchings. 

. Resisting officers. 

4. Failing to aid police officers. 

5. False, etc., reports to police radio broad- 
casting stations. 

. Intimidating or interfering with jurors and 
witnesses. 

14-227. Failing to attend as witness before legis- 

lative committees. 


Art. 31. Misconduct in Public Office. 


14-228. Buying and selling offices. 
14-229. Acting as officer before qualifying as such. 
14-230. Willfully failing to discharge duties. 
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14-231. Failing to make reports and discharge 
other duties. 

14-232. Swearing falsely to official reports. 

14-233. Making of false report by bank examiners; 
accepting bribes. 

14-234. Director of public trust contracting for his 
own benefit. 

14-235. Speculating in claims against towns, cities 
and the state. 

14-236. Acting as agent for those furnishing sup- 
plies for schools and other state institu- 
tions. 

14-237. Buying school supplies from interested 
officer. 

14-238. Soliciting during school hours without per- 
mission of school head. 

14-239. Allowing prisoners to escape; burden of 
proof. 

14-240. Solicitor to prosecute officer for escape. 

14-241. Disposing of pubiic documents or refusing 
to deliver them over to successor. 

14-242, Failing to return process or making false 
return. 

14-243. Failing to surrender tax-list for inspection 
and correction. 

14-244. Failing to file report of fines or penalties. 

14-245. Justices of the peace soliciting official 
business or patronage. 

14-246. Failure of ex-justice of the peace to turn 
over books and papers. 

14-247, Private use of publicly owned vehicle. 

14-248. Obtaining repairs and supplies for private 
vehicle at expense of State. 

14-249. Limitation of amount expended for vehi- 
cle. 

14-250. Publicly owned vehicle to be marked. 

14-251. Violation made misdemeanor. 

14-252. Five preceding sections applicable to cities 


and towns. 


Art. 32. Misconduct in Private Office. 


14-253. Failure of certain railroad officers to ac- 
count with successors. 

14-254. Malfeasance of corporation officers 
agents. 


and 


Art. 33. Prison Breach and Prisoners. 


5. Escape of hired prisoners from custody. 

. Prison breach and escape. 

. Permitting escape of or maltreating hired 
convicts. 
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14-258. Conveying messages and weapons to or 
trading with convicts and other prison- 
ers. 

44-259. Harboring or aiding escaped prisoners. 

14-260. Injury to prisoner by jailer. 

14-261. Confining prisoners to improper apart- 
ments. 

14-262. Requiring female prisoners to work in 
chain-gang. 

14-263. Classification and commutation of time for 
prisoners other than state prisoners. 

14-264. Record to be kept; items of record. 


14-265. Commutation of sentences for Sunday 


work. 


Art. 34. Custodial Institutions. 


. Persuading inmates to escape. 


Sec. 
14-267. Harboring fugitives. 
14-268. Violation made misdemeanor. 


SUBCHAPTER IX. OFFENSES AGAINST 
THE PUBLIC/;PERACE: 


. 85. Offenses against the Public Peace. 


9. Carrying concealed weapons. 

0. Sending, accepting or bearing challenges 

to fight duels. 

. Engaging in and betting on prize fights. 

2. Disturbing picnics, entertainments and 

other meetings. 

. Disturbing schools and scientific and tem- 
perance meetings; injuring property of 
schools and temperance societies. 

Disturbing students at schools for women. 

Disturbing religious congregations. 

Detectives going armed in a body. 

Impersonation of peace officers. 


14-274. 
14-275. 
14-276. 
14-277. 


SUBCHAPTER X.: OFFENSES AGAINST 
THE*PUBUIC SARE DY. 


86. Offenses against the Public Safety. 


Malicious injury of property of railroads 
and other carriers; causing death or 
other physical injury thereby. 

Injuring without malice property of rail- 
roads and other carriers; causing death 
or other physical injury thereby. 


. Shooting or throwing at trains or passen- 
gers. 
Operating trains and street cars erie in- 
toxicated. 


2. Displaying false lights on seashore. 

. Exploding dynamite cartridges and bombs. 

. Keeping for sale or selling explosives 
without a license. 


Art. 
14-278. 


14-279. 


14-285. Failing to enclose marl beds. 
14-286. Giving false fire alarms; molesting fire 


alarm system. 

. Leaving unused well open and exposed. 

. Unlawful to pollute any bottles used for 
beverages. 


SUBCHAPTER XI. GENERAL POLICE 
REGULATIONS. 


Art. 37. Lotteries and Gaming. 


Advertising lotteries. 
Dealing in lotteries. 
Selling lottery tickets and acting as agent 
for lotteries. 
14-291.1. Selling “numbers” tickets; possession 
prima facie evidence of violation. 
292. Gambling. 
-293. Allowing gambling in houses of public en- 
tertainment; duty of police officers; pen- 


14-289. 
14-290. 
14-291. 


alty. 

14-294. Gambling with faro-banks and tables. 

14-295. Keeping gaming tables, illegal punch- 
boards, or slot machines, or betting 
thereat. 

14-296. Illegal slot machines and punchboards de- 
fined. 

14-297. Ailowing gaming tables, illegal punch- 


boards or slot machines on premises, 


Sec. 


14-298, 


14-302. 
14-303. 
14-304 

14-305. 
14-306. 
14-307. 


14-308. 
14-309. 


. Property exhibited by 


. Opposing 
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Gaming tables, illegal punchboards and 
slot machines to be destroyed by justices 
and police officers. 

gamblers to be 

seized; disposition of same. 

destruction of gaming tables 


and seizure of property. 


. Operation or possession of slot machine; 


separate offenses. 

Punchboards, vending machines, and other 
gambling devices; separate offenses. 

Violation of two preceding sections a mis- 
demeanor. 

Manufacture, sale, etc., of slot machines 
and devices. 

Agreements with reference to slot ma- 
chines or devices made unlawful. 

Slot machine or device defined. 

Issuance of license prohibited. 

Declared a public nuisance. 

Violation made misdemeanor. 


Art. 38. Marathon Dances and Similar Endurance 


14-310. 
14-311. 
14-312. 
14-313. 
14-314. 


14-315 
14-316. 


14-317. 


14-318. 
14-319. 


14-320. 


14-321. 


14-322. 
14-323. 
14-324. 
14-325. 
14-326. 
14-327. 
14-328. 
14-329. 
14-330. 
14-331. 


14-332. 


14-333. 


Contests. 


Dance marathon and walkathons prohib- 
ited. 

Penalty for violation. 

Each day made separate offense. 


Art. 39. Protection of Minors. 


Selling cigarettes to minors. 

Aiding minors in procuring 
duty of police officers. 

Selling or giving weapons to minors. 

Permitting young children to use danger- 
ous firearms. 

Permitting minors to enter barrooms, bil- 
liard rooms and bowling alleys. 

Exposing children to fire. 

Marrying females under fourteen years 
old. 

Separating child 
from mother. 

Failing to pay minors for doing certain 
work. 


cigarettes; 


under six months old 


Art. 40. Protection of the Family. 


Abandonment of family by husband. 

Evidence that abandonment was willful. 

Order to support from husband’s property 
or earnings. 

Failure of husband to provide adequate 
support for family. 

Abandonment of child by mother, 


Art. 41. Intoxicating Liquors. 


Adulteration of liquors. 
Selling recipe for adulterating liquors. 
Manufacturing or selling poisonous liquors. 


Selling or giving away liquor near political 
speaking. 
Giving intoxicants to unmarried minors 


under seventeen years old. 

Selling or giving intoxicants to unmarried 
minors by dealers; liability for exem- 
plary damages. 


Art. 42. Public Drunkenness. 


Public drinking on railway passenger cars; 
copy of section to be posted. 


Sec. 
14-334. 
14-335. 


14-336. 
14-337, 


14-338. 


14-339. 


14-340. 


14-341. 


14-342. 


14-343. 
14-344. 


14-345. 


14-346. 


Public drunkenness and disorderliress. 
Local: Public drunkenness. 


Art. 43. Vagrants and Tramps. 


Persons classed as vagrants. 

Police officers to furnish list of disorderly 
houses; inmates competent and compell- 
able to testify. 

Tramp defined and punishment provided; 
certain persons excepted. 

Trespassing and the carrying of dangerous 
weapons by tramps. 

Malicious injuries by tramps to persons 
and property. 

Arrest of tramps by persons who are not 
officers. 


Art. 44. Regulation of Sales. 


Selling or offering to sell meat of diseased 
animals. 

Unauthorized dealing in railroad tickets. 

Sale of athletic contest tickets in excess of 
printed price. 

Sale of cotton at night under certain con- 
ditions. 

Sale of convict-made goods prohibited. 


Art. 45. Regulation of Employer and Employee. 


14-347. 


14-348. 
14-349. 
14-350. 
14-351. 
14-352. 
14-353. 
14-354. 
14-355. 
14-356. 
14-357. 


Art. 
14-358. 


14-359, 


14-360. 


14-361. 


14-362. 


14-363. 


14-364. 


Art. 


14-365. 
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Enticing servant to leave master. 

Local: Hiring servant who has unlawfully 
left employer. 

Enticing seamen from vessel. 

Secreting or harboring deserting seamen. 

Search warrants for deserting seamen. 

Appeal in cases of deserting seamen regu- 
lated. 

Influencing agents and servants in violat- 
ing duties owed employers. 

Witness required to give self-criminating 
evidence; no suit or prosecution to be 
founded thereon. 

Blacklisting employees. 

Conspiring to blacklist employees. 

Issuing nontransferable script to laborers. 


46. Regulation of Landlord and Tenant. 


Local: Violation of certain contracts be- 
tween landlord and tenant. 

Local: Tenant neglecting crop; landlord 
failing to make advances; harboring or 
employing delinquent tenant. 


Art. 47. Cruelty to Animals. 


Cruelty to animals; construction of sec- 
tion. 

Instigating or promoting cruelty to ani- 
mals. 

Bear-baiting, 
amusements. 

Conveying animals in a cruel manner. 


cock-fighting and_ similar 


Art. 48. Animal Diseases. 


Selling, using or exposing diseased ani- 
mals. 


49. Protection of Livestock Running at 
Large. 


Failing to show hide and ears of livestock 
killed while running at large, 


§ 14-1 


Sec. 

14-366. Molesting or injuring livestock. 

14-367. Altering the brands of and misbranding 
another’s livestock. 

14-368. Placing poisonous shrubs and vegetables 
in public places. 

14-369. Wounding, capturing or killing of homing 
pigeons prohibited. 


Art. 50. Protection of Letters, Telegrams, and 
Telephone Messages. 


14-370. Wrongfully obtaining or divulging knowl- 
edge of telephonic messages. 

14-371. Violating privacy of telegraphic messages; 
failure to transmit and deliver same 
promptly. 

14-372. Unauthorized opening, reading or publish- 
ing of sealed letters and telegrams. 


Art. 51. 


14-373. Bribery of baseball players, umpires, and 
officials. 

14-374. Acceptance of bribes by baseball players, 
umpires, or officials. 

14-375. Completion of offenses set out in sections 
14-373, 14-374. 

14-376. “Bribe” defined. 

14-377. Intentional losing of baseball game or aid- 
ing therein. 

14-378. Venue. 

14-379. Bonus or extra compensation. 

14-380. Application of article. 


Protection of the Game of Baseball. 


Art. 52. Miscellaneous Police Regulations. 


14-381. Desecration of state and national flag. 

14-382. Pollution of water or lands used for dairy 
purposes. 

14-383. Cutting timber on town watershed with- 
out disposing of boughs and debris; mis- 
demeanor. ‘ 

14-384. Injuring notices and advertisements. 

14-385. Defacing or destroying public notices and 
advertisements. 

14-386. Erecting signals and notices in imitation 
of those of railroads. 

14-387. Operating automobile while intoxicated. 

14-388. [Repealed.] 


SUBCHAPTER I. GENERAL PROVISIONS. 


Art. 1. Felonies and Misdemeanors. 


§ 14-1. Felonies and misdemeanors defined.— 
A felony is a crime which is or may be punishable 
by either death or imprisonment in the state’s 
prison. Any other crime is a misdemeanor. 
(Reva aa eodseweele. 205, si: "C. GS 4nrr) 


Cress Reference.—As to statute of limitations for misde- 
meanors, see section 15-1. 

Common Law Provisions—Up to the time this section 
was passed the somewhat arbitrary common-law rule was 
followed as to what crimes were felonies, and what were 
misdemeanors and under that, conspiracy, and even such 
grave crimes as perjury and forgery, were misdemeanors. 
State v. Mallett, 125 N. C. 718, 723, 34 S. E. 651; State v. 
Holder, 153 N. C. 606, 608, 69 S, E. 66. See State v. Hill, 91 
NaC. 56i: 

For article on punishment for crime in North Carolina, 
See 17 N. C. Law Rev. 205. 

Section Constitutional—This section is held to be consti- 
tutional in State v. Lytle, 138 N. C. 738, 744, 51 S. E. 66. 

Punishment Determines Classification of Offenses. — By 
this section, North Carolina adopted the rule, now almost 
universally prevalent, by which the nature of the punish- 
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Sec. 

14-389. Sale of Jamaica ginger. 

14-390. Furnishing intoxicants, poisons or fire- 
arms to inmates of charitable and penal 
institutions. 

14-391. Usurious loans on household and kitchep 
furniture or assignments of wages. 

14-392. Digging ginseng on another’s land during 
certain months. 

14-393. Purchase of ginseng; register to be kept; 
details. 

14-394. Anonymous or threatening letters, mailing 
or transmitting. 

14-395. Commercialization of American Legion 
emblem; wearing by non-members. 

14-396. Dogs on “Capitol Square” worrying 
squirrels. 

14-397. Use of name of denominational college in 
connection with dance hall. 

14-398. Theft or destruction of property of public 
libraries, museums, etc. 

14-399. Placing trash, refuse, etc., within one hun- 
dred and fifty yards of hard-surfaced 
highways. 

14-400. Tattooing prohibited. 

14-401. Putting poisonous foodstuffs, etc., in cer- 


tain public places, prohibited. 
14-401.1. Misdemeanor to tamper with examina- 
tion questions. 
14-401.2. Misdemeanor for detective to collect 
claims, accounts, etc. 


Art. 53. Sale of Weapons. 


14-402. Sale of certain weapons without permit 
forbidden. 

14-403. Permit issued by clerk of court; form of 
permit. 

14-404. Applicant must be of good moral charac- 
ter; weapon for defense of home; clerk’s 
fee. 

14-405. Record of permits kept by clerk. 

14-406. Dealer to keep record of sales. 

14-407. Weapons to be listed for taxes. 

14-408. Violation of sections 14-406 or 14-407 a 
misdemeanor. 

14-409. Machine guns and other like weapons. 


ment determines the classification of offenses; those which 
may be punished capitally or by imprisonment in the peni- 
tentiary are felonies (as to which there is no statute of 
limitations), and all others are misdemeanors, as to which 
prosecutions in this State are barred by two years. State v. 
Mallett, 0125) IN] Co. 718) 723. ss4.FSouiB.. Gols 

The measure of punishment is the test of the nature of a 
crime, whether felony or misdemeanor. State v. Hyman, 164 
N. C. 411, 414, 79 S. E. 284; Jones v. Brinkley, 174 N. C. 23, 
24, 93°55 Bonsle: 

It should be noted that there are exceptions to this general 
rule. The legislature has the power to style any offence a 
misdemeanor, notwithstanding it is punishable in the state’s 
prison. Examples of this appear in sections 14-278, 14-280 
and 44-25 where the offenses are specifically declared to be 
misdemeanors although they are punishable in the State’s 
Prison. See State v. Holder, 153 N. C. 606, 608, 609, 69 S. E. 
66. See also Editor’s Note under section 14-3. 


Offence Need Not Be Specified.—It is mot necessary to 
prescribe that an act is a misdemeanor or felony, as-the 
punishment affixed determines that. State v. Lewis, 142 N. 
C. 626, 630, 55 S. FE. 600. 


Indictment Must Use Word “Feloniously.”—Since all crim- 
inal offenses punishable with death or imprisonment in a 
State prison were by this section declared felonies, indict- 
ments wherein there has been a failure to use the word 
‘feloniously,” as characterizing the charge in the latter class 
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of cases, have been declared fatally defective. State v. Wil- 
son, 116 N. C. 979, 21 S. E. 692; State v. Skidmore, 109 N. C. 
795, 14 S. E. 63; State v. Shaw, 117 N. C. 764, 23 S. E. 246; 
State v. Bryan, 112 N. C. 848, 16 S. EF. 909; State v. Caldwell, 
112 N. C. 854, 16 S. E. 1010; State v. Holder, 153 N. C. 606, 
608, 69 S. E. 66. See State v. Callett, 211 N. C. 563, 191 S. 
EK. 27. But this principle does not hold good where the 
Legislature otherwise expressly provides. 

In section 15-145 the legislature has prescribed a form of 
indictment for perjury (which is by section 14-209 a felony) 
and left out the word “feloniously.’’ And in State v. Harris, 
145 N. C. 456, 59 S. E. 115 the court held that in the case ot 
perjury it was unnecessary that the word appeur. See State 
v. Holder, supra, at page 609. 

Same—New Bill Obtained.—But the bill should not be 
quashed; the defendant should be held until a new bill is 
obtained. State v. Skidmore, 109 N. C. 795, 14 S. E. 63. 

Penitentiary Unknown to Common Law.—The penitentiary, 
being a modern device, unknown to the common law, punish- 
ment in the penitentiary could not be imposed by the com- 
mon law. State v. McNeill, 75 N. C. 15, 16. 

The use of the word “penitentiary,” in prescribing the 
punishment for one convicted under a criminal statute, has 
the same legal significance as the words “State’s Prison,’ 
both meaning the place of punishment in which convicts 
sentenced to imprisonment and hard labor are confined by 
the authority of law. State v. Burnett, 184 N. C. 783, 115 
Sy. j.40/. 

Concurrence of General and Local Laws. — Our general 
prohibition statutes, prohibiting the manufacture or sale of 
intoxicating liquors, expressly provide that they shall not 
have the effect of repealing local or special statutes upon the 
subject, but they shall continue in full force and in con- 
currence with the general law except where otherwise pro- 
vided by law; and where the local law applicable makes the 
offense a misdemeanor, punishable by imprisonment, in the 
county jail or penitentiary not exceeding two years, etc., the 
person convicted thereunder is guilty of a felony, by this 
section, and the two-year statute of limitations is not a bar 
to the prosecution. State v. Burnett, 184 N. C. 783, 115 3. 
ye 

Thus in the case of a public-local law the fact that the 
offense is declared a misdemeanor does not govern where the 
punishment prescribed is confinement in the state prison. 
In such cases, by this section, the offense is a felony. See 


above catchline ‘‘Punishment Determines Classification of - 


Offense.”—Ed. Note. 

Conspiracy.—A conspiracy to commit a felony is a felony 
and a conspiracy to commit a misdemeanor is a misde- 
meanor. State v. Abernethy, 220 N. C. 226, 17 S. E. (2d) 
25, holding that a conspiracy to interfere with election of- 
ficials in the discharge of their duties is a misdemeanor. 


§ 14-2. Punishment of felonies—Every person 
who shall be convicted of any felony for which 
no specific punishment is prescribed by statute 
shall, be imprisoned in the county jail or state 
prison not exceeding two years, or be fined, in 
the discretion of the court, or if the offense be 
infamous, the person offending shall be imprisoned 
in the county jail or state prison not less than 
four months nor more than ten years, or be fined. 
(Rev., sv 3292; Code, s.. 1096; R. C., c. 34, s; 27: 
C. S. 4172.) 


In General.—It is orilly felonies where no specific punish- 
ment is prescribed, and offenses that are infamous, or done 
in secrecy and malice, or with deceit and intent to defraud, 
that may be punished with imprisonment in the penitentiary. 
State v. Powell, 94 N. C. 920, 921, 924. See Editor’s Note 
under § 14-3. 

Where Section Applies.—This section applies only wnere 
an act is made a felony without the nature of punishment 
being specified. State v. Rippy, 127 N. C. 516, 37 S. E. 148. 

Specific Punishment.—A provision in a criminal statute 
“that the punishment shall be in the discretion of the court 
and the defendant may be fined or imprisoned or “both,” is 
the prescribing of a “specific punishment” within this sec- 
tion. State v. Richardson, 221 N. C. 209, 19 S. E. (2d) 863. 

The felony defined in section 14-26 is not one ‘for which 
no specific punishment is prescribed,” within this section. 
The punishment is expressly left to the discretion of the 
cecurt, which takes the case out of this section. State v. 
Swindell, 189 N. C. 151, 126 S. E. 417. See further under 8 
14-3, catchline “Meaning of Specific Punishment.” 

Cited in State v. Ritter, 199 N. C. 116, 119, 154 S. B. 62. 


§ 14-3. Punishment of misdemeanors, infamous 
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offenses, offenses committed in secrecy and malice, 
etc.—All misdemeanors, where a specific punish- 
ment is not prescribed shall be punished as misde- 
meanors at common law; but if the offense be in- 
famous, or done in secrecy and malice, or with 
deceit and intent to defraud, the offender shall, ex- 
cept where the offense is a conspiracy to commit 
a misdemeanor, be guilty of a felony and punished 
by imprisonment in the county jail or state prison 
for not less than four months nor more than ten 
years, or shall be fined. (Rev., s. 3293; Code, s. 
10973. Ro Ce: athe 20e 927 c,01:.C. $.-4173.) 
Cross References——As to uttering worthless check, see 


§§ 14-106 and 14-107. As to statute of limitations for mis- 
demeanors, see § 15-1. 

Editor’s Note.—The Act of 1927 amended this section 
by inserting the words ‘or state prison.” The effect of 
this amendment is to make misdemeanors, where no spe- 
cific punishment is prescribed and which are “infamous or 
done in secrecy and malice or with deceit and intent to 
defraud,” punishable in the state prison. 

Interpreting, then, this addition to § 14-3, im connec- 


tion with § 14-1, it makes the particular offense in the 


instant case, having been done in secrecy and malice, dis- 
tinctly a felony. That section is not defining offences, 
but providing punishment for them and it, therefore, sets 
aside, as the necessary effect of the amendment, the of- 
fenses in the latter clause as felonies, to be punished by 
imprisonment in the State’s prison. Consequently, prop- 
erly interpreted, this amendment of 1927 creates a con- 
spiracy formed in secrecy and in malice, a felony, which, 
using the words in § 14-1, may be punishable by impris- 
onment in State’s prison. State v. Ritter, 199 N. C. 116, 
120, 164 S. E. 62. 

The grade or class of a crime is determined by the pun- 
ishment prescribed therefor and not the nomenclature of 
the statute, a felony being a crime punishable by death or 
imprisonment in the State prison, and while all misde- 
meanors for which no punishment is prescribed are pun- 
ishable as misdemeanors at common law, where the offense 
is infamous, or done in secrecy or malice, or with deceit 
and intent to defraud, it is punishable by imprisonment in 
the county jail or State prison, under this section, and is a 
felony. State v. Harwood, 206 N. C. 87, 173 S. E. 24. 

When Section Applies.—This section applies only where an 
act is prohibited or is made unlawful, without the nature 
of the punishment being specified. State v. Rippy, 127 N. 
(oy ASCARI YRS Suh Si Gon ECE 

If a statute prohibits a matter ot public grievance, or com- 
mands a matter of public convenience, all acts or omissions 
contrary to the prohibition or command of the statute are 
misdemeanors at common law, notwithstanding the fact 
that no punishment is prescribed in the statute. State v. 
Bloodworth, 94 N. C. 918, 920. 

Meaning of Specific Punishment.—It can not be said that 
all the crimes in the Code fall within the scope of this and 
the preceding sections, because “no specific punishment” 
is prescribed. The punishment is specific (i. e., specified as 
fine, or imprisonment in jail or in State’s Prison), though 
the extent of the specified punishment is left in the discretion 
of the court, or in its discretion not exceeding a limit stated. 
Diater Vabluppyenle, Neg eO1Om 51720370 See, 1148. 

Same—Assault Not Punishable under Section.—Under the 
ruling in State v. Rippy, 127 N. C. 516, 37 S. E. 148, section 
14-33, bearing directly on the case of assaults, with or with- 
out intent to kill, making provision for punishment of such 
offenses, is to be regarded as specific, within the meaning 
of this section, and entirely withdraws the case of assauit 
from the operation of this section. State v. Smith, 174 N. Cc. 
804, 806, 93 S. E. 910. 

Common Law Punishment.—Misdemeanors made punish- 
able as at common law, or punishable by fine or imprison- 
ment, or both, can be punished by fine, or imprisonment in 
the county jail, or both. State v. McNeill, 75 N. C. 15; State 
v. Powell, 94 N. C. 920, 923. 

Fornication and Adultery.—Persons convicted of fornica- 
tion and adultery may be imprisoned in the common jail for 
a period to be fixed in the discretion of the court. State v. 
Manly, 95 N. C. 661. 

Conspiracy to Charge with Infanticide—A conspiracy to 
charge one with infanticide, being only a common-law mis- 
demeanor, is not punishable by imprisonment in the peni- 
tentiary. State v. Jackson, 82 N. C. 565. 

Receiving Stolen Goods.—Although the offense of receiv- 
ing stolen goods is declared to be a misdemeanor by section 
14-71, the same section authorizes the court to punish the 
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offense in the same manner as larceny is punished; 
that is, confinement in the State’s prison or county jail for 
not less than four months, nor more than ten years. State v. 
Brite; vay seo: 

Attempt to Commit Crime against Nature.—While an at- 
tempt to commit a felony is a misdemeanor, when such 
misdemeanor is infamous, or done in secrecy and malice, or 
with deceit and intent to defraud, it is punishable by im- 
prisonment in the state’s prison, and is made a felony by 
this section, and an attempt to commit the crime against 
nature is infamous and is punishable by imprisonment in 
the state’s prison as a felony within the definition of this 
section. State v. Spivey, 213 N. C. 45, 195 S. HB. 1. 

What Amounts to Confession of Felony.—A plea of guilty 
to an indictment charging defendant with wilfully, feloni- 
ously, secretly, and maliciously giving aid and assistance to 
his codefendant by manufacturing evidence, altering and de- 
stroying original records in the office of the Commissioner 
of Revenue, is a confession of a felony under this section, 
‘although § 14-76 designates such offense as a misdemeanor. 
State v. Harwood, 206 N. C. 87, 173 S$. E. 24. 

Discretion of Trial Judge—Where the extent of the 
punishment is referred to the discretion of the trial judge, 
his sentence may not be interfered with by the appellate 
court, except in case of manifest and gross abuse. State v. 
Smith, 174 N. C. 804, 807, 93 S. E. 910; State v. Willer, 94 
N. C. 904. 

Excessive Punishment. — The word “or,” in criminal 
statutes, cannot be interpreted to mean “and,’’ when the 
effect is to aggravate the offense or increase the punishment. 
And so where a statute provides that a party guilty of the 
offense created by it shall be fined or imprisoned, the court 
has no power to both fine and imprison. State v. Walters, 
SVEN. (Cs 489) 12.9. T, 500. 

Same—Example. — A sentence of imprisonment for five 
years in the county jail and a recognizance of $500 to keep 
the peace for five years after the expiration thereof upon a 
defendant convicted of assault and battery, is excessive and 
therefore unconstitutional. State v. Driver, 78 N. C. 423. 

Same—Two Years Not Cruel or Unusual.—It is well settled 
that when no time is fixed by the statute, an imprisonment 
for two years will not be held crue] and unusual. State v. 
Driver, 78 N. C. 423; State v. Miller, 94 N. C. 904. State 
y. Farrington, 141 N. C. 844, 845, 53 S. E. 954. 


Effect of Consent of Defendant.—No consent of the de- 
fendant can confer a jurisdiction which is denied to the court 
by the law, and any punishment imposed, other than that 
prescribed for the offense, is illegal. In re Schenck, 74 N. 
C. 607, 608. 

Where Common Law Offense Altered by Statute.—W here 
the grade of a common law offense has been made higher by 
statute, the indictment must conclude against the statute, 
but when the punishment has been mitigated, it may con- 
clude at common law. State v. Lawrence, 81 IN (eh Spe bye 


Where Statute Repealed before Judgment. — Where a 
statute prescribing the punishment for a crime is expressly 
and unqualifiedly repealed after such crime has been com- 
mitted, but before final judgment, though after conviction, 


no punishment can be imposed. State v. Perkins, 141 NeUC. 
Sy Sst Sele VAS ar Cress, 49 N. C. 421; State v. 
Nutt, 61 N. C. 20; State v. Long, 78 N. C. 571; State v. 


Massey, 103 N. C. 356,9 S. E. 632; 
NW. GC. 760, 12 S. E. 1024. 

Cited in State v. Wilson, 216 N. C. 130, 4 S. E. (2d) 440; 
State v. Parker, 220 N. C. 416, 17 S. E. (2d) 475. 


State v. Biggers, 108 


§ 14-4. Violation of town ordinance misde- 
meanor; punishment.—If any person shall violate 
an ordinance of a city or town, he shall be guilty 
of a misdemeanor, and shall be fined not exceed- 
ing fifty dollars, or imprisoned not exceeding 
thirty days. (Rev., s. 3702; Code, s, 3820; 1871-2, 
¢. 195) e283 CuBatlté) 


Cross Reference.—As to ordinances, see §§ 160-52 et seq. 
In General.—While the town or city government has no 
right to make criminal law, the Legislature has made the 
violation of ordinances a criminal offense. State v. Higgs, 
126 N. C. 1014, 35 S. BH. 473; Board v. Henderson, 126 N. C. 
1, 36 S. EB. 158. 

sa to Section Violation Not Punishable.—Prior to the 
passage of this section there was no way provided for the 
enforcement of obedience to town ordinances; a violation of 
such ordinances was not a misdemeanor. State v. Parker, 
75 N. C. 249; School Directors v. Asheville, 137 N. C. 503, 
509, 50 S. E. 279. 
Jurisdiction.—The mayor, i 
cities, has jurisdiction of offenses under this section. 


or other chief officer of towns or 
State 
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v. Cainan, 94 N. C. 880; State v. Wood, 94 N. C. 855; State 
v5 Smith, 103 (Ns C. 403; 405.) 9) S.B.. °435. 

Same—Concurrent with Justice.—A justice of the peace has 
concurrent jurisdiction with the mayor of a city or town, of 
violation of ordinances, which are made misdemeanors. State 
v. Cainan, 94 N. C. 880. 

Same—Superior Court Excluded.—The superior court has 
no original jurisdiction to try indictments for violation of 
town ordinances. State v. White, 76 N. C. 15; State v. 
Threadgill, 760 Naacea7. 

Ordinance Must Conform to State Law. — It is uniformly 
held that a town ordinance in violation of a valid state 


statute appertaining to the question is void. State v. 
Beacham, 125 N. C. 652, 34 S. E. 447; Shaw v. Kennedy, 
4Ne Ce Sole State: -v.- Austin, © LIF NVC, “855. "858. 19 3S, re 


919;=State ve Prevo; 9178 Ne Ga 740; 7435 1019 SEs 3/0; 

Violation of Invalid Ordinance No Offense.—The violation 
of a valid ordinance is, under the provision of this section, 
a misdemeanor, but it is not a criminal offense to disregard 
one enacted without authority. State v. Hunter, 106 N. C. 
aoe S. E. 366; State v. Webber, 107 N. C. 962, 967, 12 S. 

. 598, 

Failure to Prescribe Penalty——The violation of a _ valid 
town ordinance is made a misdemeanor by this section, and 
the defense that the ordinance did not prescribe a penalty 
eee is untenable. State v. Razook, 179 N. C. 708, 103 

é 67: 

Where Fine Provided It Must Be Certain.—An ordinance 
which imposes a fine is invalid if it is not certain as to the 
nor of the fine. State v. Irvin, 126 N. C. 989, 996, 35 S. 

. 430. 

Provision in Ordinance for Arrest Void.—When a municipal 
ordinance imposed a penalty for its violation, and provided 
that the offender should be “‘arrested and fined twenty-five 
dollars upon conviction thereof.’”? It was held, that so much 
of the ordiance as provided for the arrest was void, but the 
other provisions were valid. State v. Earhardt, 107 N. C. 
789, 12 $. E. 426. 

Personal Notice to Offender Sufficient.—The requirement 
of the charter of a city or town that its ordinances shall be 
printed and published, is to bring such ordinances to the 
attention of the public, and where personal notice has been 
given to an offender thereunder who afterwards commits 
the offense prohibited, the requirement of publication, ete., 
is not necessary for a conviction. State v. Razook, 179 N. 
Co 7085 2103 BSe ES. 67. 

State Must Show Violation of Valid Ordinance.—Upon the 
prosecution of a criminal action for the violation of a city 
ordinance, under this section the State must show that the 
ordinance in question was a valid one, as well as the vio- 
lation as charged in the warrant. State v. Prevo, 178 N. 
Ci {740s 101 Ses 370seState svar Snipes, e16lt Na @. 242 7605. 
E. 243; State’ v. Hunter, 106 N. C. 796, 11 S. EB. 366. 

And where the state fails to show that the original act of 
incorporation authorized the enactment of an ordinance, 
it fails to make out the case, for the legislature never in- 
tended to make the violation of a void ordinance an indict- 
able misdemeanor. State v. Threadgill, 76 N. C. 17, 19. 

Defects in Warrant May Be Waived.—Ordinarily defects 
in the form of a warrant for violating a city ordinance may 
be waived, and usually it is so considered when a plea of 
not guilty is entered by the defendants. State v. Prevo, 
178 N.« C740, 101) S23 EF 3/0! 

Form of Indictment.—It is not necessary, in indictments 
for violations of city ordinances, to set out the ordinance in 
the warrant. It is sufficient to refer to it by such indicia, as 
point it out with sufficient certainty. State v. Cainan, 94 
N. C. 880: State v. Merritt, 83 N. C. 677, 679. 

In an indictment under an ordinance for loud and bois- 
terous swearing, it is not necessary to set out the words. 
used by the defendant. State v. Cainan, 94 N. C. 880. 


No Removal under Section 7-147.—In a prosecution for vio- 
lation ot a town ordinance betore a mayor, the detendant 1s 
not entitled to a removal, under section 7-147. State v. Joy- 
rier. 1279 NC. $41, 37 (SS. Ee: a: 

Costs of Prosecutions under Section——Whether the crimi- 
nal offenses created by the violation of town ordinances 
under this section are tried before the mayor, or before a 
Justice of the Peace, they are State prosecutions, in the 
name of the State, or for violation of the criminal law of 
the State, and at the expense of the State (State vy. Higgs, 
126 N. C. 1014, 35 S. E. 473), and the city can not be charged 
with the costs of such ‘prosecutions. Board v. Henderson, 
126: IN. 1@)).689, 6920 36) 3S. 50 158. 


Corviction for Fighting No Bar to Prosecution for As- 
sault—A conviction of violating a city ordinance punishing 
the disturbance of the good order and quiet of the town by 
fighting 1s not a bar to a prosecution by the State for an as- 
sault. State v: Taylor, 133 N. C. 755, 46 S. E. 5. 
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Art. 2. Principals and Accessories. 


§ 14-5. Accessories before the fact; trial and 
punishment.—If any person shall counsel, procure 
or command any other person to commit any fel- 
ony, whether the same be a felony at common law 
or by virtue of any statute, the person so coun- 
seling, procuring or commanding shall be guilty 
of a felony, and may be indicted and convicted, 
either as an accessory before the fact to the prin- 
cipal felony, together with the principal felon, or 
aiter the conviction of the principal felon; or he 
may be indicted and convicted of a substantive 
felony, whether the principal felon shall or shall 
not have been previously convicted, or shall or 
shall not be amenable to justice, and may be 
punished in the same manner as any accessory be- 
fore the fact to the same felorry, if convicted as 
an accessory, may be punished. ‘The offense of 
the person so counseling, procuring or command- 
ing, howsoever indicted, may be inquired of, 
tried, determined and punished by any court which 
shall have jurisdiction to try the principal felon, 
in the same manner as if such offense had been 
committed at the same place as the principal fel- 
ony or where the principal felony is triable, al- 
though such offense may have been committed at 
any place within or without the limits of the state. 
In case the principal felony shall have been com- 
mitted within the body of any county, and the of- 
fense of counseling, procuring or commanding 
shall have been committed within the body of any 
other county, the last mentioned offense may be 
inquired of, tried, determined, and punished in 
either of such counties: Provided, that no person 
who shall be once duly tried for any such offense, 
whether as an accessory before the fact or as for 
a substantive felony, shall be liable to be again 
indicted or tried for the same offense. (Rev., s. 
3287; Code, s. 977; R. C., c. 34, s. 53: 1797, c. 485, 
Sls 1ebe, c, pos CG, o. 417k) 

In General.—It is a well established principle, that where 
two agree to do an unlawful act, each is responsible for the 
act of the other, provided it be done in pursuance of the 
original understanding, or in furtherance of the common 
purpose. State v. Simmons, 51 N. C. 21, 24. 

Common Law Provision.—At common law an accessory be- 
fore the fact could only be convicted when tried at the same 
time with the principal, and after conviction of the princi- 
pal, or after the principal had been tried, convicted and 
sentenced. State v. Duncan, 28 N. C. 98; State v. Jones, 
JOU 6.719572), 8S. B. 147: ‘ 

But the rule that an accessory could not be tried and con- 
victed before the principal had no application as between 
two principals in first and second degrees. State v. Jarrell, 
S400) iC. 722,055) s. kee LOZ ’ P 

“Accessory before Fact’? Is a Substantive Felony. — This 
section made the facts which formerly had been called “ac- 
cessory before the fact’? a substantive felony (whether in 
murder or any other felony). State v. Bryson, 173 N. C. 
803, 807, 92 S. E. 698. 

Pree, Conviction of Principals Unnecessary.—Under the 
provisions of this section it is not required that the princi- 
pals be first convicted of the charge of murder to convict 
the accessories thereto, either before or after the fact, upon 
sufficient evidence. State v. Walton, 186 N. C. 485, 119 S. 
%. 886; State v. Jones, 101 N. C., 719, 722, 8 S. E. 147: 

One indicted as accessory before the fact can not complain 
that his cause was tried before that of the alleged princi- 
pal, and before the alleged principal had even been called on 
to plead. State v. Reid, 178 N. C. 745, 101 S. E. 104, ' 

Same—What Indictment Must Aver.—Where the principal 
felon is not amenable to the process of the law, it is neces- 
sary to aver that in the indictment. State v. Ives, 35 N. 
C. 338, 339; State v. Groff, 5 N. C. 270. ’ 

Who Are Principals.—All who are present, either actually 
or constructively, at the place of a crime, and are either 
aiding, abetting, assisting, or advising its commission, or 
are present for such purpose, are principals in the crime. 
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State v. Gaston, 73 N. C. 93; State v. Jarrell, 141 N. C. 722, 
53S. Bee 127, 

Same—Second Degree.—Persons present assisting in do- 
ing a criminal act are principals in the second degree, not 
accessories. State v. Rowland umber Co., 153 N. C. 610, 69 
S. E. 58; State v. Skeen, 182 N. C. 844, 109 S. E. 71. 

In Misdemeanors All Are Principals.—In a misdemeanor 
all aiders, abettors, and accessories, whether before or after 
the fact, are principals. State v. Rowland Lumber Co., 153 
N. C. 610, 69 S. E. 58; State v. Barden, 12 N. C. 518; State 
v. Cheek, 35 N. C. 114; State v. De IBOVsmddve NEO, 9 702,023 
S. E. 167; State v. Grier, 184 N. C. 723, 114 S. E. 622. For 
an example of “first degree’ and “second degree’ in mis- 
demeanors, see section 14-207, 

Accessory Tried as Principal.—An accessory before the 
fact can be tried and convicted as principal, under this sec- 
tion. State v. Bryson, 173 N. C. 803, 806, 92 S. EF. 698. 

One Charged with Murder May Be Convicted as Ac- 
cessory.—Under section 15-170 the charge of the principal 
crime includes the crime of accessory before the fact and 
hence one charged with murder may be convicted as acces- 
sory before the fact. State v. Bryson, 173 N. C. 803, 92 S. 
E. 698, overruling on this point State vy. Dewer, 65 N. C. 
572. See also State v. Simons, 179 N. C. ZOOSMLOZ ESE SS. 

Principal in Assault Cannot Be Convicted as Accessory,— 
A defendant charged as principal in an indictment for an 
assault with intent to kill can not be convicted as accessory. 
State v. Green, 119 N. C. 899, 26 S. EB. 112. 

No Conviction of Accessory Where Principal Acquitted.— 
This section does not change the common law rule that an 
acquittal of the principal is an acquittal of the accessory. 
State v. Jones, 101 N. C. 719, 8 S. EF, 147. 

Effect of Acguittal of One of Several Principals.— Where 
there are three charged as principals with murder, the ac- 
quittal of one of them, the others having fled the jurisdic- 
tion of the court, does not of itself acquit the prisoners on 
trial as accessories before or after the fact, when the evi- 
dence of their guilt of the offense charged is sufficient both 
as to them as accessories and the principals directly charged 
with the murder. State v. Walton, 186 N. C. 4855, 1197S. E 
886. 

Accessory Tried by Special Veniremen.—Where two per- 
sons are indicted for murder, one as Principal and the other 
as accessory before the fact, the latter may be tried by a 
jury selected from a special venire ordered in the case. 
State v. Register, 133 N. C. 746, 46 S. E. 21. 

What Constitutes Counseling, Procuring ard Command- 
ing.—At a meeting of a board of commissioners of a town, 
at which the mayor presided, a report of the cemetery com- 
mittee was adopted, recommending that, unless parties, who 
had taken lots in the town cemetery and had not paid for 
them, should pay the amount due within sixty days on 
notice, the bodies buried in such lots should be removed to 
the free part of such cemetery. And, in reply to a question 
of one of the commissioners as to the legal right to remove 
the bodies, the mayor said: ‘The way is open, go ahead 
and remove them.” It was held, that the mayor was individ- 
ually guilty of counseling, Procuring and commanding an 
act within the meaning of this section, the committing of 
which afterwards was a felony. State v. McLean, 121 N. C. 
589, 28 S. E. 140. 

The meaning of the word “command,” as applied to the 
case of principal and accessory, is, where a person, having a 
control over another, as a master over his servant, orders 
a thing to be done. State v. Mann, 2 N. Cy 4. 


One Present Not Bound to Interfere.—One who is present, 
and sees that a felony is about to be committed, and does in 
no manner interfere, does not thereby participate in the 
felony committed. State v. Hildreth, 31 N. C. 440. 

Evidence Admissible—The record of the conviction of a 
principal felon is admissible on the trial of the accessory, 
and is conclusive evidence of the conviction of the principal, 
and prima facie evidence of his guilt. State v. Chittem, 13 
N. C. 49. 

But the conviction of the principal is not admissible evi- 
dence until judgment has been rendered on the verdict. State 
v. Duncan, 28 N. C. 98. 


Same—Sufficient for Conviction.—Testimony that the ac- 
cused had asked the one convicted of the murder of her 
husband to kill him, and that he accomplished the act the 
morning afterwards, at the place she designated, is suffi- 
cient for a conviction of murder, as an accessory before the 
fact. State v. Jones, 176 N. C. 702, 97 S. E. 32. 


Sufficient Evidence to Submit Question to Jury.—Eyi- 
dence tending to show that defendant knew of and par- 
ticipated in the plans or preparations made for the killing 
of deceased, that defendant procured a coat for the killer 
and furnished an automobile as a means of flight after 
the murder had been committed is held sufficient to be 
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submitted to the jury on an indictment drawn under this 
section. State v. Williams, 208 N. C. 707, 182 S. E. 131. 
Applied in State v. Holland, 211 N. C. 284, 189 S. E. 761. 
Cited in State v. Hampton, 210 N.C. 283, 186 S. E. 251; 
In re Malicord, 211 N. C. 684, 191 S. E. 730; State v. Exum. 
213 N. C. 16, 195 S. E. 7; State v. Ferrell, 205 N. C. 640, 172 
Spey leon state ve isiuittz 0206 IN. C0726, 175 SS, BAR 


§ 14-6. Punishment of accessories before the 
fact.—Any person who shall be convicted as an 
accessory before the fact in either of the crimes 
of murder, arson, burglary or rape shall be im- 
prisoned for life in the state’s prison. An acces- 
sory before the fact to the stealing of any horse, 
mare, gelding or mule, on being duly convicted 
thereof, shall be imprisoned in the state’s prison 
for not less than five nor more than twenty years, 
in the discretion of the court. Every. accessory 
_ before the fact in any other felony shall be pun- 
ished by imprisonment in the state prison or 
county jail for not more than ten years, or may 
be fined in the discretion of the court. (Rev., s. 
3290) Code, s: 4980; 1868-9, c. 31, s. 2; 1874-5, c. 
S192.) S41 7G) 

Life Sentence for Accessory to Murder Valid.—Upon con- 
viction of murder in the second degree, and sentence to 
twenty years in the State’s Prison, upon an indictment for 
murder, when it appears from the evidence that the accused 
was only an accessory, the case will not be remanded to the 


Superior Court for resentence, as the statute provides a 
sentence for life. State v. Bryson, 173 N. C. 803, 92 S. E. 698. 


Sufficiency of Evidence to Go to Jury.—Evidence that de- 
fendant, for the purpose of freeing himself of competition 
in the illegal sale of intoxicating liquors, procured another 
to kill deceased by shooting him from ambush while lying 
in wait, is sufficient to be submitted to the jury in a pros- 
ecution as an accessory before the fact to the crime of 
murder under this section. State v. Mozingo, 207 N. C. 
PAT a LAOS. Hye ooes 


Cited in State v. Exum, 213 N. C. 16, 195 S. E. 7. 


§ 14-7. Accessories after the fact; trial and 
punishment.—I{ any person shall become an ac- 
cessory after the fact to any felony, whether the 
same be a felony at common law or by virtue of 
any statute made, or to be made, such person 
shall be guilty of a felony, and may be indicted 
and convicted together with the principal felon, 
or after the conviction of the principal felon, or 
may be indicted and convicted for such felony 
whether the principal felon shall or shall not have 
been previously convicted, or shall or shall not 
be amenable to justice, and shall be punished 
by imprisonment in the state’s prison or county 
jail for not less than four months nor more than 
ten years, and may also be fined in the discretion 
of the court. The offense of such person may be 
inquired of, tried, determined and punished by 
any court which shall have jurisdiction of the 
principal felon, in the same manner as if the act, 
by reason whereof such person shall have become 
an accessory, had been committed at the same 
place as the principal felony, although such act 
may have been committed without the limits of 
the state; and in case the principal felony shall 
have been committed within the body of any 
county, and the act by reason whereof any person 
shall have become accessory shall have been com- 
mitted within the body of any other county, the 
offense of such person guilty of a felony as afore- 
said may be inquired of, tried, cetermined, and 
punished in either of said counties: Provided, 
that no person who shail be once duly tried for 
such felony shall be again indicted or tried for 
the same offense. (Rev., s. 3289; Code, s. 978; R. 
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In General.—See in connection with this section the anno- 


tations under section 14-5, many of which apply equally to 
this section. 

An accessory after the fact is one who, after a felony has 
been committed, with knowledge that the felony has been 
committed, renders personal assistance to the felon in any 
manner to aid him to escape arrest or punishment know- 
ing, at the time, the person so aided has committed a fel- 
ony. “State tv. Potter, 221 Ne Geiss. 19) SS.) B. (@d) 257% 

Receiver of Stolen Goods Not Accessory.—All felonious 
stealing being now reduced by section 14-70 to the grade of 
petit larceny, a receiver of stolen goods is not an accessory 
after the fact. State v. Tyler, 85 N. C. 569. 

Husband of Accessory Not Competent Witness.—The hus- 
band of one charged as an accessory is not a competent wit- 
ness in favor of the one charged as the principal felon. State 
v. Ludwick, 61 N. C. 401. 


SUBCHAPTER II. OFFENSES AGAINST 
DHE eST ATES 


Art. 3. Rebellion. 


§ 14-8. Rebellion against the state.—If any per- 
son shall incite, set on foot, assist or engage in a 
rebellion or insurrection against the authority of 
the state of North Carolina or the laws thereof, 
or shall give aid or comfort thereto, every per- 
son so offending in any of the ways aforesaid shall 
be guilty of a felony, and, shall be punished by 
imprisonment in the state’s prison for not more 
than fifteen years and by a fine of not more than 
ten thousand dollars. (Rev., s. 3437; Code, s. 
(106: 71868) Gx OO is ec S61 cr LS saa SOO Maceo 
Const) Art, IV, se 55(Ga Sn 4178.) 


§ 14-9. Conspiring to rebel against the state.— 
If two or more persons shall conspire together to 
overthrow or put down, or to destroy by force, 
the government of North Carolina, or to levy 
war against the government of the state, or to 
oppose by force the authority of such government, 
or by force or threats to intimidate, or to prevent, 
hinder or delay the execution of any law of the 
state, or by force or fraud to seize or take pos- 
session of any firearms or other property of the 
state, against the will or contrary to the authority 
of such state, every person so offending in any 
of the ways aforesaid shall be guilty of a felony 
and shall be imprisoned not more than ten years 
in the state’s prison and be fined not exceeding 
five thousand dollars. (Rev., s. 3438; Code, s. 
11072 1868, cx GOs. Cr bandd 79.) 

In General.—It is a rule well established that all who en- 
gage in a conspiracy, as well as those who participate after 
it is formed, are equally liable, and the acts and declara- 


tions of each in furtherance of the common illegal design are 
admissible against all. State v. Jackson, 82 N. C. 565, 567. 


§ 14-10. Secret political and military organiza- 
tions forbidden.—If any person, for the purpose 
of compassing or furthering any political object, 
or aiding the success of any political party or 
organization, or resisting the laws, shall join or 
in any way connect or unite himself with any 
oath-bound secret political or military organiza- 
tion, society or association of whatsoever name 
or character; or shall form or organize or combine 
and agree with any other person or persons to form 
or organize any such organization; or as a mem- 
ber of any secret political or military party or 
organization shall use, or agree to use, any certain 
signs or grips or passwords, or any disguise of the 
person or voice, or any disguise whatsoever for the 
advancement of its object, and shall take or ad- 
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minister any extra-judicial oath or other secret, 
solemn pledge, or any like secret means; or if any 
two or more persons, for the purpose of compass- 
ing or furthering any political object, or aiding the 
success of any political party or organization, or 
circumventing the laws, shall secretly assemble, 
combine or agree together, and the more effectu- 
ally to accomplish such purposes, or any of them, 
shall use any certain signs, or grips, or passwords, 
or any disguise of the person or voice, or other 
disguise whatsoever, or shall take or administer 
any extra-judicial oath or other secret, solemn 
pledge; or if any persons shall band tcgether and 
assemble to muster, drill or practice any military 
evolutions except by virtue of the authority of an 
officer recognized by law, or of an instructor in 
institutions or schools in which such evolutions 
form a part of the course of :nstruction; or if any 
person shall knowingly permit any of the acts and 
things herein forbidden to be had, done or per- 
formed on his premises, or on any premises under 
his control; or if any person being a member of 
any such secret political or military organization 
shall not at once abandon the same and separate 
himself entirely therefrom, every person so of- 
fending shall be guilty of a misdemeanor, and 
shall be fined not less than ten nor more than two 
hundred dollars, or be imprisoned, or both, at the 
discretion of the court. (Rev., s. 3439; Code, s. 
1095: 1870-1, c. 183; 1868-9, c. 267; 1871-2, c. 143; 
C. §. 4180.) 
Cited in State v. Pelley, 221 N. C. 487, 20 S. E. (2d) 850. 


Art. 4. Subversive Activities. 


§ 14-11. Activities aimed at overthrow of gov- 
ernment; use of public buildings.—It shall be un- 
lawful for any person, by word of mouth or writ- 
ing, willfully and deliberately to advocate, advise 
or teach a doctrine that the government of the 
United States, the state of North Carolina or any 
political subdivision thereof shall be overthrown or 
overturned by force or violence or by any other 
unlawful means. It shall be unlawful for any pub- 
lic building in the state, owned by the state of 
North Carolina, any political subdivision thereof, 
or by any department or agency of the state or any 
institution supported in whole or in part by state 
funds, to be used by any person for the purpose of 
advocating, advising or teaching a doctrine that 
the government of the United States, the state of 
North Carolina or any political subdivision thereof 
should be overthrown by force, violence or any 
other unlawful means. (1941, c. 37, s. 1.) 

For comment on the enactment of this section, see 19 N. 
C. Law Rev. 466. 

§ 14-12. Punishment for violations.——Any per- 
son or persons violating any of the provisions of 
this article shall, for the first offense, be guilty of 
a misdemeanor and be punished accordingly, and 
for the second offense shall be guilty of a felony 
and punished accordingly. (1941, c. 37, s. 2.) 


Art. 5. Counterfeiting and Issuing Monetary 
Substitutes. 


’ 

§ 14-13. Counterfeiting coin and uttering coin 
that is counterfeit—If any person shall falsely 
make, forge or counterfeit, or case or procure to 
be falsely made, forged or counterfeited, or will- 
ingly aid or assist in falsely making, forging or 
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counterfeiting the resemblance or similitude or 
likeness of a Spanish milled dollar, or any coin 
of gold or silver which is in common use and re- 
ceived in the discharge of contracts by the citizens 
of the state; or shall pass, utter, publish or sell, 
or attempt to pass, utter, publish or sell, or bring 
into the state from any other place with intent to 
pass, utter, publish or sell as true, any such false, 
forged or counterfeited coin, knowing the same 
to be false, forged or counterfeited, with intent to 
defraud any person whatsoever, every person so 
offending shall be guilty of a felony, and shall be 
punished by imprisonment in the state’s prison or 
county jail for not less tha: four months nor 
more than ten years) (Rev. §. 3422. Code; ‘s. 
103850 R. Cine Sasa ts a peieecere tages. 6G), 
4181.) 


Cross References.—As to forgery, see § 14-119 et seq. 
to counterfeiting trademarks, see § 80-8. 


As 


§ 14-14. Possessing tools for counterfeiting.—If 
any person shall have in his possession any in- 
strument for the purpose of making any counter- 
feit similitude or likeness of a Spanish milled 
dollar, or other coin made of gold or silver which 
is in common use and received in discharge of 
contracts by the citizens of the state, and shall 
be duly convicted thereof, the person so offending 
shall be imprisoned in the state’s prison or county 
jail not less than four months nor more than ten 
years, or be fined not more than five hundred dol- 
larsemacR ey. st 34235) Code ss 10863 Rs Ca -cua4 
SeGorel siienceesildumss 4°) Cn 4 182s) 

Indictment Sufficient —An indictment charging defendant 
with having in his possession “one pair of dies, upon which 
were made the likeness, similitude, figure and resemblance 
of the sides of a lawful Spanish milled silver dollar, etc., 
for the purpose of making and counterfeiting money in the 
likeness and similitude of Spanish milled silver dollars,” 


was held to charge, with sufficient certainty, the offence 
designated in this section. State v. Collins, 10 N. C. 191. 


§ 14-15. Issuing substitutes for money without 
authority.—If any person or corporation, unless 
the same be expressly allowed by law, shall issue 
any bill, due bill, order, ticket, certificate of de- 
posit, promissory note or obligation, or any other 
kind of security, whatever may be its form or 
name, with the intent that the same shall circu- 
late or pass as the representative of, or as a sub- 
stitute for, money, he shall forfeit and pay for 
each offense the sum of fifty dollars; and if the 
offender be a corporation, it shall in addition for- 
feit its charter. Every person or corporation of- 
fending against this section, or aiding or assisting 
therein, shall be guilty of a misdemeanor. (Rev., 
Sios7 Lis Codejic, 24905) Leso- semi or an. C.* 6.) 36; 
ee Coe 41 So.) 


Local Modification.—Cumberland: 
19335Cy 329. 

Editor’s Note.—In State v. Humphreys, 19 N. C. 555, the 
act of 1816, ch. 900, which was very similar to this section, is 
discussed. It is there held that the act is constitutional and 
that the intent in so issuing the notes, etc., is an essential 
ingredient of the offense. 


1933, c. 33; Currituck: 


§ 14-16. Receiving or passing unauthorized sub- 
stitutes for money.—If any person or corporation 
shall pass or receive, as the representative of, or 
as the substitute for, money, any bill, check, 
certificate, promissory note, or other security of 
the kind mentioned in § 14-15, whether the same 
be issued within or without the state, such person 
or corporation, and the officers and agents of such 
corporation aiding therein, who shall offend 
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against this section shall for every such offense 
forfeit and pay five dollars, and shall be guilty of 
a misdemeanor. (Rev., s. 3712; Code, s. 2494; 
1895, c. 127: R. C., c. 36, s. 6; C..S. 4184.) 


Editor’s Note.—In State v. Bank, 48 N. C. 450, it was held 
that this section making it an offense to “pass and receive 
banknotes, did not apply to a bank but that the bank should 
be penalized under another section which made it unlawful to 
make and issue notes of a less denomination than three 
dollars. 


SUBCHAPTER III. OFFENSES AGAINST 
THE PERSON. 


Art. 6. Homicide. 


§ 14-17. Murder in the first and second degree 
defined; punishment.—A murder which shall be 
perpetrated by means of poison, lying_in wait, im- 
prisonment, starving, torture, or hy any other 
kind of willful, deliberate and premeditated kill- 
ing, or which shall be committed in the perpetra- 
tion or attempt to perpetrate any arson, rape, rob- 
bery, burglary or other felony, shall be deemed to 
be murder in the first degree and shall be pun- 
ished with death. All other kinds of murder shall 
be deemed murder in the second degree, and shall 
be punished with imprisonment of not less than 
two nor more than thirty years in the state prison. 
(Rev., s. 3631; 1893, cc. 85, 281; C. S. 4200.) 


J. Iditor’s Note. 

II. Murder in General. 

. Murder in the First Degree. 

. Murder in the Second Degree. 
V. Pleading and Practice. 


Cross References. ; 
As to accomplices, see § 14-5 et seq. As to assault in 
this state, but death in another, see § 15-131. 


I. EDITOR’S NOTE. 


“Homicide,’ in its largest sense is generic, embracing 
every mode by which the life of one person is taken by an- 
other. Generally speaking, therefore, homicide is the taking 
of human life, which may or may not be criminal. It is 
only those homicides which are committed in the manner 
described by the laws prescribing punishment therefor that 

criminal. 
© Criminal homicide is the “unlawful killing of a human 
being, and is classified as murder and manslaughter, 
and by statute, in most of the states as in North Carolina, 
murder is divided into two or more degrees. 

The statutes where murder is divided into two degrees, 
have not, as a general thing, added to or taken away any 
ingredients of murder at common law, and every murder at 
common law is murder under the statutes. I Michie oa 

ici 8. 
a ea Il. MURDER IN GENERAL. 

Effect of Section Dividing Murder into Degrees. — This 
section, dividing murder into two degrees, does not give 
any new definition of murder, but the same remains as it 
was at common law before the enactment. State v. Delton, 
178 N. C. 779,.101 S. E. 548. 

Purpose.—This section intended to select out of all mur- 
ders denounced those that were more heinous because com- 
mitted with premeditation and deliberation, or in the per- 
petration or attempted perpetration of a felony, etc., as 
murder in the first degree, punishable with death, and leave 
other murders deemed less heinous as murder in the sec- 
ond degree, punished by imprisonment. State v. Smith, 221 
No) C2078; 280 2088: E. (2d) 313. j : 

Principal May Be Prosecuted under This Section and Ac- 
cessory under § 14-6.—Section 14-6 prescribing imprisonment 
for life upon a conviction as an accessory before the fact 
to the crime of murder was in force at the time this sec- 
tion was enacted and the principal may therefore be con- 
victed and punished under this section for murder in the 
second degree, while the accessory before the fact receives 
life under § 14-6. State v. Mozingo, 207 N. C. 247, 250, 176 
S. E, 582. fy 

Malice—Definition.—Malice is that condition of mind which 
prompts a person to take the life of another intentionally 
without just cause, excuse or justification. State v. Benson, 
183 N. C. 795, 111 S. E. 869. 
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Same—Necessity.—Malice is always a necessary ingredient 
of murder. State v. Baldwin, 152 N. C. 822, 68 S. E. 148. 

Same—Express.—But it is not necessary to a conviction for 
murder that the state prove express malice. State v. Mc- 
Dowell, 145 N. C. 563, 59 S. E. 690. 

Same—Implied.—For this intentional killing of a human 
being with a deadly weapon implies malice. State v. Pasour, 
183 N. C. 793, 111 S. E. 779; State v. Brinkley, 183 N. C. 720, 
110 S. E. 783; State v. McDowell, 145 N. C. 563, 59 S. EB. 690. 

Same—Presumption.—At common law, the intentional kill- 
ing of a human being with a deadly weapon, nothing more 
appearing, was murder, malice being presumed from the 
facts. State v. Rhyne, 124 N. C. 847, 33 S. E. 128. The com- 
mon law rule has been followed and it is now also presumed 
that a killing with a deadly weapon is unlawful and malicious. 
State v. Benson, 183 N. C. 795, 111 S. KE. 869; State v. 
Walker, 193 N. C. 489, 137 S. EB. 429. 

If the accused previously procured a weapon for the pur- 
pose of using it, and does use it, the offense is ordinarily 
murder. State v. Johnson, 172 N. C. 920, 90 S. E. 426. 

Provocation never disproves malice; it only removes the 
presumption of malice, which the law raises without proot. 
A malicious killing is murder, however gross the provocation. 
State v. Johnson, 23 N. C. 354. 

Motive—Necessity.—It is not necessary to a conviction ot 
murder that the state prove motive. State v. Adams, 136 
N. C. 617, 48 S. E. 589; State v. McDowell, 145 N. C. 563, 
59 S. E. 690. 

Same—To Strengthen State’s Case.—But the case of the 
state may be strengthened by the showing of a motive when 
the evidence is circumstantial. State v. Stratford, 149 N. C. 
483, 62 S. EB. 882; State v. Turner, 143 N. C. 641, 57 S. E. 
158. 

Same—To Identify Prisoner or Establish Malice.—And it 
may be shown to identify the prisoner as the perpetrator of 
the crime, and to establish malice, deliberation, and premedi- 
tation. State v. Wilkins, 158 N. C. 603, 73 S. E. 992; State 
v. Adams, 138 N. C. 688, 50 S. E. 765. 

Intent—Necessity.—Before a conviction for murder can be 
had, an unlawful and intentional taking of another’s life 
must be shown. Sometimes the intent may be imputed 
by reason of the killing with a deadly weapon, or by cir- 
cumstances which indicate a reckless indifference to human 
life, but it must always exist before a charge of murder 
can be sustained. State v. Stitt, 146 N. C. 643, 61 S. E. 566. 

Same—Must Co-exist with Killing.—‘‘The act of killing, 
and the guilty intent, must concur to constitute the offense.’ 
State v. Scates, 50 N. C. 420, 423. 

Attempt to Kill.—‘‘An attempt only, to, kill, with the 
most diabolical intent, may be moral, but can not be legal, 
murder.’’ State v. Scates, 50 N. C. 420, 423. 

Applied in State v. Hodgin, 210 N. C. 371, 186 S. E. 495. 

Quoted in State v. Hudson, 218 N. C. 219, 10 S. E. (2d) 
730. 

Cited in State v. Evans, 198 N. C. 82, 150 S. EF. 678; State 
v. Macon, 198 N. C. 483, 152 S. E. 407; State v. Beard, 207 
N. C. 673, 678, 178 S. E. 242; State v. Cooper, 205 N. C. 
657, 658, 172 S. E. 199; State v. Horne, 209 N. C. 725, 184 
S. E. 470; State v. Linney, 212 N. C. 739, 194 S. E. 470; 
State v. Blue, 219 N. C. 612, 14 S. E. (2d) 635. 


III. MURDER IN THE FIRST DEGREE. 


Effect of Statute Dividing Murder into Degrees.—By the 
act of 1893, chapter 85 (this section), the crime of murder has 
been divided into two degrees, first and second. The com- 
mon law definition and description are still applicable to the 
crime in the second degree; but it takes more than this to 
constitute murder in the first degree—the killing must be 
wilful, deliberate and premeditated, and this must be shown 
by the State beyond a reasonable doubt before it is justified 
in asking a verdict of guilty of murder in the first degree. 
State v. Rhyne, 124 N. C. 847, 33 S. E. 128. 

DefinitionMurder in the first degree is the unlawful 
killing of a human being with malice and with premedita- 
tion and deliberation. State v. Starnes, 220 N. C. 384, 17 
S. E. (2d) 346. 

Deliberation and Premeditation—Premeditation.—Premedi- 
tation means thought beforehand, for some length of 
time, however short. State v. Benson, 183 N. C. 795, 111 S. 
E. 869. It is a prior determination to do the act. State v. 
Cameron, 166 N. C. 379, 81 S. E. 748; State v. Bowser, 214 
No Ch240 199" SP Beale 

Same—Deliberation. — Deliberation means a preconceived 
intent to kill, executed in cold blood, in furtherance of a 
fixed design to gratify’ a feeling of revenge or to accomplish 
some unlawful purpose, and not under the influence of a 
violent passion suddenly aroused by some lawful or just cause 
or legal provocation. State v. Benson, 183 N. C. 795, 111 
S. E. 869; State v. Bowser, 214 N. C. 249, 199 S. EB. 31. 

Deliberation means that the act is done in cool state of 
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blood. It does not mean brooding over it or reflecting up- 
on it for a week, a day or an hour, or any other appreciable 
length of time, but it means an intention to kill, executed 
by the defendant in a cool state of blood, in furtherance of a 
fixed design to gratify a feeling of revenge, or to accom- 
plish some unlawful purpose, and not under the influence of 
a violent passion, suddenly aroused by some lawful or just 


cause or legal provocation. State v. Hawkins, 214 N. C. 
326, 334, 199 S. E. 284; State v. Benson, 183 N. C. 795, 111 
S. E. 869. 


_ Same—Necessity.—And before a conviction for murder in 
the first degree can be had, the state must show that the 
prisoner had formed, prior to the killing, with deliberation 
and premeditation, a purpose to kill deceased. State v. 
Terry, 173 N. C. 761, 92 S. E. 154; State v. Benson, 183 N. 
C. 795, 111 S. E. 869. See also 5 N. C. Law Rev. 364. 

Same—Length of Time Immaterial—The killing of a hu- 
man being after the fixed purpose to do so has been formed, 
for however short a time. is sufficient for the conviction of 
murder in the first degree. State v. Walker, 173 N. C. 780, 
92 S. E. 327. No particular period of time is necessary to 
constitute premeditation and deliberation for a conviction of 
murder in the first degree under this section. If the purpose 
to kill at all events has been deliberately formed, the in- 
terval which elapses before its execution is immaterial. 
State v. Holdsclaw, 180 N. C. 731, 105 S. E. 181; State v. 
Cogey, 174 N. C. 814, 94 S. E. 416. And deliberation and 
premeditation need not be of any perceptible time. , State 
v. Bynum, 175 N. C. 777, 95 S. E. 101; State v. Hammonds, 
216 N. C. 67, 4 S. E. (2d) 439; State v. Burney, 215 N. C. 
50H E 3:19.) Ba (2d)? 24. 

Same—Sufficiency. — Weighing the purpose to kill long 
enough to form a fixed design, and the putting of such de- 
sign into execution at a future period, no matter how long 
deferred, constitutes premeditation and deliberation sufficient 
to sustain a conviction of murder in the first degree. State 
v. Dowden, 118 N. C. 1145, 24 S. E. 722. 

Same—Willful.—For a conviction of murder in the first 
degree the killing must be done with willful premeditation 
and determination. State v. McKay, 150 N. C. 813, 63 S. 
FE. 1059; State v. Baldwin, 152 N. C. 822, 68 S. E. 148. 

Malice.—For a conviction of murder in the first degree 
the killing must be done with malice aforethought, express 
or implied, State v. McKay, 150 N. C. 813, 68 S. E. 1059. 

But a charge that murder in the first degree is the un- 
lawful killing of a human being with malice aforethought 
cannot be held correct, since “aforethought” as so used does 
not connote premeditation and deliberation but the pre-ex- 
istence of malice. State v. Smith, 221 N. C. 278, 20 S. 
(2d) 313. 

Murder in the first degree is the unlawful killing of a 
human being with malice and with premeditation and 
deliberation. State v. Payne, 213 N. C. 719, 197 S. E. 573. 

Formed Design to Take Life.—If the circumstances of the 
killing show a formed design to take life of deceased, the 
crime is murder in the first degree. State v. Walker, 173 
N. C. 780, 92 S. E. 327; State v. Cain, 178 N. C7245 1005S; 

. 884. 
ype in Wait.—Defendants who lay in wait and killed de- 
ceased from ambush are guilty of murder in first degree. 
State v. Wiggins, 171 N. C. 813, 89 S. E. 58. See also State 
vy. Satterfield, 207 N. C. 118,:176 S. E. 466; State v. Mo- 
zingo, 207 N. C. 247, 176 S. E. 582. ; 

Killing Wrong Person by Mistake.—Where defendant, in- 
tending to kill a certain person, by mistake inflicts fatal 
injuries on another, he is guilty in the same degree as though 
he had killed the person intended, and therefore an instruc- 
tion that if the jury should be satisfied beyond a reasonable 
doubt that defendant intended to kill a certain person with 
malice and with premeditation and deliberation and that by 
mistake he shot and killed deceased, defendant would be 
guilty of murder in the first degree, is without error. State 
vy. Burney, 215 N. C. 598, 3 S. E. (2d) 24, Ss h 

Killing in Perpetration of Robbery.—A homicide commit- 
ted in the perpetration of, or in attempt to perpetrate, a 
robbery will be deemed murder in the first degree. State v. 
Lane, 166 N. C. 333, 81 S. E. 620. See also State v. Glover, 
208 N. C. 68, 179 S. E. 6; State v. Exum, 213 NeCs, 16, 195 
Bo Baits 

Where all the evidence for the State tends to show that 
the defendants killed the deceased while attempting to rob 
him, the crime is murder in the first degree, under this sec- 
tion, and the failure of the trial court to submit the issue of 
guilty of murder in the second degree is not error. State v. 
Donnell, 202 N. C. 782, 164 S. E. 352. 

Where upon a trial for murder all the evidence and in- 
ferences therefrom unquestionably tend to show that the 
deceased was killed by one lying in wait and for the pur- 
pose of robbery, with evidence tending to establish that the 
defendant had perpetrated the crime, and there is no evi- 
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dence in mitigation of the offense, the evidence establishes 
the crime of murder in the first degree under this section, 
and an instruction to the jury either to convict the defend- 
ant of murder in the first degree, or to aquit him is not error. 
State v. Myers, 202 N. C. 351, 162 S. E. 764. 

Evidence tending to show that defendant killed the de- 
ceased with a deadly weapon while attempting to perpetrate 
a robbery is sufficient to be submitted to the jury on the 
issue of first degree murder, the credibility and probative 
force of the evidence being for the jury. State v. Langley 
204 N. C. 687, 169 S. E. 705. 

Evidence tending to show that the prisoner with another 
entered a store with intent to rob its cash drawer, and shot 
and killed the deceased is of an attempt to commit a felony 
and sufficient to sustain a verdict of murder in the first de- 
gree, as defined by this section, under proper instructions 
from the court thereon upon conflicting evidence. State v. 
Sterling, 200 N. C. 18, 19, 156 S. E. 96. 

Where murder is committed in the perpetration of a rob- 
bery from the person, it is murder in the first degree, irre- 
spective of premeditation or deliberation or malice afore- 
thought. State v. Alston, 215 N. C. 713, 3 S. E. (2d) 11. 

A homicide committed in the perpetration or an attempt 
to perpetrate a robbery is murder in the first degree, not- 
withstanding the absence of any fixed intent to kill or any 
previous purpose, design or plan. State v. Kelly, 216 N. C. 
627, 6 S. E. (2d) 533. 

All Conspirators Are Guilty Regardless of Who Actually 
Committed Crime.—Where a conspiracy is formed to rob a 
bank, and murder is committed by one of the conspirators 
in the attempt to perpetrate the crime, each conspirator is 
guilty of murder in the first degree, under this section, and 
it is immaterial which one of them fired the fatal shot. 
State v. Green, 207 N. C. 369, 177 S. EB. 120; State v. Kelly, 
216 N. C. 627, 6 S. B, (2d) 533: 

Thus, where defendants conspire to rob a certain place, 
and a murder is committed by one or more of them in the 
attempt to perpetrate the robbery, each of them is guilty 
of murder in the first degree. State v. Stefanoff, 206 N. 
C. 443, 174 S. E. 411; State v. Miller, 219 N. C. S14. 1403S: 
ide ACD BPH 

Each party to a conspiracy to burglarize or rob a home 
is guilty of murder in the first degree if any one of the con- 
spirators commits murder in an attempt to perpetrate the 
a ae or robbery.) state v. Bell,) 205 Ny © "225.171 Ss: 


IV. MURDER IN THE SECOND DEGREE. 


Definition.—Murder in the second degree is the unlawful 
killing of a human being with malice, but without elements 
of premeditation and deliberation. State v. Benson, 183 N 
C. 795, 111 S. E. 869; State v. Starnes, 220 N. C. 384, 17 S. 
E. (2d) 346. f ; 
: By this section the crime of murder in the second degree 
is as at common law. State v. Smith, 221 N. C. 278, 20S 
E. (2d) 313. ; 

Effect of Statute Dividing Murder into Degrees.—At com- 
mon law, when the intentional killing by a deadly weapon 
was shown, the law presumed malice aforethought, and the 
burden of reducing the offense to a lower grade by proof of 
matters of mitigation or excuse devolved upon the prisoner. 
The statute dividing murder into two degrees (under this 
section) contains no reference to this rule, but the Supreme 
Court of N. C. in State v. Fuller, 114 N. C. 885, 19 S. E. 
797, held that one result of the division of murder into two 
degrees was that proof of intentional killing with a deadly 
instrument raised a presumption only of murder in the sec- 


‘ond degree, and the burden was on the State to aggravate 


the offense to murder in the first degree, as it was on the 
prisoner, to reduce it. But this applies only to cases of 
homicide in which premeditation must be shown and not 
when the homicide is shown or admitted to have been com- 
mitted by lying in wait, poisoning, starvation, imprisonment 
or torture. As to these, when intentionally done the law 
still raised the presumption of murder in the first degree. 
But none the less if the jury convict of a less offense, it 
is within their power so to do under the statute. Nor is 
intentional homicide by poisoning necessarily always mur- 
der in the first degree. The presumption may be rebutted. 
State v. Matthews, 142 N. C. 621, 625, 55 S. E. 342. 

Same—Presumption.—Since the Act of 1893, the killing 
being proved, and nothing else appearing, the law presumes 
malice, but not premeditation and deliberation, and the kill- 
ing is murder in the second degree. State v. Hicks, 125 N. 
C. 636, 34 S. E. 247. 


The presumptions from the use of a deadly weapon in 
committing a homicide are that the killing was ‘unlawful 
and that it was done with malice, which constitutes murder 
in the second degree, and in order for such homicide to con- 
stitute murder in the first degree the State must show be- 
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yond a reasonable doubt that it was done with premedita- 
tion and deliberation. State v. Miller, 197 N. C. 445, 446, 
149 S.0 EB. 590. 

The intentional killing of a human being with a deadly 
weapon implies malice and, if nothing else appears, consti- 
tutes murder in the second degree. State v. Hawkins, 214 
N. C. 326, 334, 199 S. E. 284; State v. Payne, 213 N. C. 719, 
197 S. E. 573; State v..Bright, 215 .N.. C. 537, 2 S. E. (2d) 
541. 

A killing with a deadly weapon raises the presumption 
that the homicide was murder in the second degree, and if 
the State seeks a conviction of murder in the first degree 
it has the burden of proving beyond a reasonable doubt 


that the homicide was committed with deliberation and 
premeditation. State v. Perry, 209 N. C. 604, 184 S. KE. 
545. 


Intent Formed Simultaneous with Act of Killing.—Where 
this intent to kill is formed simultaneously with the act of 
killing, the homicide is not murder in the first degree. 
State v. Dowden, 118 N. C. 1145, 24 S. E. 722; State v. Bar- 
rett, 142 N. C. 565, 54 S. E. 856. 


' V. PLEADING AND PRACTICE.- 


Form of Indictment.—Nothing contained in the act of 1893 
requires any alteration or modification of the existing form 
of indictment for murder. ‘Therefore, it is not necessary 
that an indictment for murder committed in the attempt 
to perpetrate larceny should contain a specific allegation of 
the attempted larceny, such allegation not having been 
necessary in indictments prior to the said act of 1893. State 
TCovineton ww iLAmIN, 1G, 834, 23 1S; «EB; 4337. 

Remedy for Alternative Indictment Held to Be by Mo- 
tion for Bill of Particulars—After the return of a verdict 
of guilty of murder in the first degree, defendant moved 
in arrest of judgment for that the indictment was alterna- 
tive, indefinite, and uncertain. It was held that although 


the indictment was alternative, either charge constituted 
murder in the first degree under this section, informing 
defendant of the crime charged, and defendant’s remedy, 


if he desired greater certainty, 
of particulars under § 15-143. 
665 USO Siete ose 

Evidence of Killing in Perpetration of Robbery.—Evidence 
tending to show that the prisoner killed the deceased in the 
perpetration or attempt to perpetrate a robbery, is expressly 
made competent by this section, and may be considered by 
the jury in determining the degree of crime, and whether 
the accused committed the highest felony or one of lower 
degree. State v. Westmoreland, 181 N. C. 590, 107 S. E. 438. 

Evidence of Facts Succeeding Homicide. — Testimony of 
facts and circumstances which occurred after the commis- 
sion of a homicide which tends to show a preconceived plan 
formed and carried out by the prisoner in detail, resulting 
in his actual killing of the deceased by two pistol shots, 
without excuse, with evidence that he had thereafter stated 
he had done as he had intended, is competent upon the 
question of deliberation and premeditation, under the evi- 
dence in this case, to sustain a verdict of murder in the 
first degree. State v. Westmoreland, 181 N. C. 590, 107 
Sos, 

Beyond Reascnable Doubt.—The additional elements of 
premeditation and deliberation, necessary to constitute mur- 
der in the first degree, are not presumed from a killing 
with a deadly weapon. ‘They must be established beyond 
a reasonable doubt, and found by the jury, before a ver- 
dict of murder in the first degree can be rendered against 
the prisoner. State v. Hawkins, 214 N. C. 326, 334, 199 S. 
E. 284. 

Determination of Degree of Murder.—Under this section, 
distinguishing murder into two degrees, the jury, on convic- 
tion, must determine in their verdict whether the crime is 
murder in the first or second degree. State v. Truesdale, 123 
N. C, 696, 34 S. E. 646; State v. Gadberry, 117 N. C. 811, 23 
Save 


Charge—Willful Premeditation and Deliberation.—The law 
is fixed by the statute, that the killing must be willful, upon 
premeditation and with deliberation, and where there is no 
evidence tending to prove this, the jury should be so in- 
structed, and the question of guilt on the charge of murder 
in the first degree ought not to be submitted to them. State 
v. Rhyne, 124 N. C. 847, 33 S. E. 128. 

Same—Burden of Proof of Unlawful Killing.—Where the 
prisoner is on trial for murder in the first degree, burglary 
and rape, and there is evidence to support a verdict for each 
of these offenses, an instruction is proper, and in keeping 
with the language of this section, when construed as a 
whole, that the burden of proof was on the State to show 
beyond a reasonable doubt an unlawful killing with malice 
and with premeditation and deliberation, or murder com- 
mitted in the perpetration, or attempt to perpetrate, other 


was by motion for a bill 
State v. Puckett, 211 N. C. 
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felonies named. State v. Walker, 193 N. C. 489, 137 S. E. 
429, 

Same—Sufficiency of Charge.—The court charged fully as 
to what was reasonable doubt, circumstantial evidence, pre- 
sumption of innocence, etc. In absence of a request to do 
so, it was not error for the court to fail to define robbery 
in detail. State v. Godwin, 216 N. C. 49, 3 S. E. (2d) 347. 

Sufficient Showing of Provocation So as to Reduce the 
Crime.—A defendant who has intentionally killed another 
with a deadly weapon, in order to rebut the presumption 
arising from such showing or admission, must establish 
to the satisfaction of the jury the legal provocation which 
will take from the crime the element of malice and thus 
reduce it to manslaughter, or excuse it altogether, but if 
there is no evidence of mitigation or provocation sufficient 
to reduce the offense to manslaughter it is proper to with- 
hold this issue from the jury’s consideration. State v. 
Keaton, 206 N. C. 682, 686, 175 S. E. 296. 

Instruction.—See annotations under § 15-172. 

Evidence Sufiicient to Support Instruction as to Mur- 
der in First Degree.—Evidence that defendant, while in the 
custody of officers of the law who had arrested him when 
they apprehended him in the commission of a robbery, drew 
his pistol in an attempt to escape, and with premeditation 
and deliberation shot one of the officers in his attempt to 
escape, is sufficient to support an instruction to the jury 
on the question of murder in the first degree. State vy. 
Brooks, 206; N. €. 113,°1720S. E. (879. 

Where Jury May Be Instructed to Return First Degree 
Verdict or Not Guilty.—It is only in cases where all of the 
evidence tends to show that the homicide was committed by 
means of poison, lying in wait, imprisonment, starving, 
torture, or in the perpetration or attempt to perpetrate a 
felony, that the trial judge can instruct the jury that they 
must return a verdict of murder in the first degree or not 
guilty. State v. Perry, 209 N. C. 604, 605, 184 S. BE. 545. 

Where all the evidence is to the effect that a murder 
was committed in the perpetration of a robbery, it is not 
error for the court to limit the jury to a verdict of guilty 
of murder in the first degree or not guilty under this sec- 
tion. State v. Gosnell, 208 N. C. 401, 181 S. E. 323. 

Sufficiency of Evidence for Submission to Jury.—Evi- 
dence tending to show that the defendant on trial for a 
homicide drove to a filling station at night with two others 
for the purpose of robbery, that defendant waited outside in 
the car while his companions went into the filling station and 
that deceased was killed by a shot from a gun fired from 
the outside, is sufficient to be submitted to the jury on the 
question of defendant’s guilt of murder in the first degree 
as stated in this section. State v. Ferrell, 205 N. C. 640, 
172) Sauce 86, 

Verdict.—For a conviction of murder in the first degree 
under this section and section 15-172, the jury must find 
specifically under the evidence that this degree of crime has 
been committed by the defendant, and the verdict must be re- 
ceived in open court in the presence of the presiding judge 
under Constitutional Mandate, Const., Art. I, secs. 13, 17, 
which right may not be waived. State v. Bazemore, 193 N. 
Gy 3365) 1374S) 72; 


§ 14-18. Punishment for manslaughter.—If any 
person shall commit the crime of manslaughter 
he shali be punished by imprisonment in the 
county jail or state prison for not less than four 
months nor more than twenty years: Provided, 
however, that in cases of involuntary manslaugh- 
ter, the punishment shall be in the discretion of 
the court, and the defendant may be fined or im- 
prisoned, or both. (Rev., s. 3632; Code, s. 1055; 
1879, c. 255; R. C,, c. 34, s. 24; 4 Hen. VII, c. 13: 
1816, c. 918; 1933, c. 249; C. S. 4201.) 


Editor’s Note.—-Public Laws of 1933, c. 249, added the pro- 
viso at the end of this section, relating to involuntary man- 
slaughter. 

As to Less Degrees of Same Crime.—While under the pro- 
visions of section 15-170, the trial judge is required to charge 
upon evidence on the less degrees of the same crime con- 
cerning which the prisoner was being tried, it is not required 
that he charge upon the principles of an assault with a 
deadly weapon, where the prisoner is charged with murder, 
and the killing of the deceased by him has been admitted, 
and the judge has correctly charged upon the crime of man- 
slaughter, the lowest degree of an unlawful killing of a 
human being. State v. Lutterloh, 188 N,. C. 412, 124 S. E. 
Tas 

Punishment Not Reviewable on Appeal.—The question of 
the imposition of a sentence on the prisoner convicted of 
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manslaughter within the maximum and minimum allowed by 
this section, is within the discretion of the trial court and 
is not reviewable on appeal. State v. Fleming, 202 N. C. 
512, 163 S. E. 453. 

Section Does Not Constitute Involuntary Manslaughter 
a Misdemeanor.—The amendment to this section by ch. 
249, Public Laws of 1933, which added a proviso that in 
cases of involuntary manslaughter the defendant shall be 
punishable by fine or imprisonment, or both, in the dis- 
cretion of the court, does not constitute involuntary man- 
slaughter a misdemeanor instead of a felony, the effect 
of the proviso being to mitigate punishment in cases of 
involuntary manslaughter, and not to set up involuntary 
manslaughter as a separate offense. State v. Dunn, 208 
N. C. 333, 180 S. E. 708. See also, State v. Richardson, 221 
N. C. 209, 19 S. E. (2d) 83; Orinoco Supply Co. vy. Ma- 
sonic, etc., Home, 163 N. C. 513, 79 S. E. 964. 

Thus the Superior Court has jurisdiction of a prose- 
cution under the statute although the fatal accident oc- 
curred within the territorial jurisdiction of a city court 
having exclusive original jurisdiction of misdemeanors. 
State v. Leonard, 208 N. C. 346, 180 S. E. 710. 

The proviso prescribes a “specific punishment,” and a 
sentence of imprisonment in the state prison for a term of 
seven years upon defendant’s plea of guilty of involuntary 
manslaughter will be upheld, the punishment being in the 
sound discretion of the trial court, limited only by the pro- 
hibition against cruel and unusual punishment. State vy. 
Richardson, 221 N. C. 209, 19 S. E. (2d) 863. 


§ 14-19. Punishment for second offense of man- 
slaughter.—If any person, having been convicted 
of the crime of manslaughter and sentenced there- 
on, shall be convicted of a second crime of the 
like nature, he shall be imprisoned in the state 
prison not less than five nor more than sixty 
years; and in every such case of conviction for 
such second offense, the prior conviction of the 
same person and sentence thereon may be shown 
to the court. (Rev., s. 3633; Code, s. 1056; R. 
corte RasC tes, 4608) 


§ 14-20. Killing adversary in duel; aiders and 
abettors declared accessories.—If any persons fight 
a duel in consequence of a challenge sent or re- 
ceived, and either of the parties shall be killed, 
then the survivor, on conviction thereof, shall 
suffer death; and all their aiders or abettors shall 
be considered accessories before the fact. (Rev. 
Be0e0: Conde..s.-4018;°R. Cc 3408 Sal 802 Cc 
608; s. 23 C. S. 4203.) 


Cross References.—As to sending, accepting or bearing a 
challenge to fight a duel, or aiding and abetting a duel, 
see § 14-270. As to penalty for fighting a duel, see Art. 
XIV, § 2 of the N. C. Constitution. 

Definition. — Webster’s International Dictionary defines 
“duel” to be a combat between two persons, fought with 
deadly weapons by agreement. State v. Fritz, 133 N. C. 723, 
72/5. 49'S, , 35, 957. 

Offense at Common Law.—Dueling was an offence at com- 
mon law, 4 BI. Com., 145; State v. Fritz, 133 N. C. 725, 727, 
45 ow 2t. 957. 

Deadly Weapons.—In 2 Bishop New Criminal Law, § 313(2), 
it is doubted whether the use of deadly weapons is essential 
to a duel, but the fighting must at least be upon such 


mutua] agreement as permits one combatant to take the 
life of the other. State v. Fritz, 133 N. C. 725, 727, 45 S. E. 
957. 


When Offense Complete.—Both at common law and under 
our statute the offense is complete, although no casualty 
results oState av. Mritzs) 133: INC. 7255. 727, 45: “See BeOS 

Challenge to Fight with Fists and Hands.—Challenge to 
fight a fair fight with fist and hands, without the use of 
any deadly weapons, is not dueling within the statute. State 
Game ritz os Ne 200 45: Se. 957% 

Challenge to Fight Out of State—Challenge to fight duel 
out of state is indictable under this section. State v. Farrier, 
8 N. C. 487. 

Indictments.—An indictment for sending a challenge, in 
the form of a letter, to fight a duel, need not set out the 
words of the letter, nor the substance thereof. State v. 
Farrier, 8 N. C. 487. 

Punishment.— Where a person is tried in the Superior 
Court for violation of the provisions of this section, but is 
convicted of a lesser offense, of which a justice of the 
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peace has jurisdiction, the punishment cannot exceed that 
which a justice of the peace could impose. State y. Fritz, 
1S Die oe Pome SS. i (957, 


Art. 7. Rape and Kindred Offenses. 


§ 14-21. Punishment for rape.—Every person 
who is convicted of ravishing and carnally know- 
ing any female of the age of twelve years or more 
by force and against her will, or who is convicted 
of unlawfully and carnally knowing and abusing 
any female child under the age of twelve years, 
shall suffer death. (Rev., s. 3637; Code, s. 1101; 
Re Cy Cle csuect Srl ba tlizeC.27 *) 1868-9. 6, UGG, 82 
2; 1917,:c. 29;.C. §, 4204.) 


Cross References.—As to conviction for assault when de- 
fendant not guilty of rape, see § 14-214. As to exclusion 
of bystanders during trial for rape, see § 15-166. 

Editor’s Note.—At common law rape was a felony, but 
the offense was afterwards changed to a misdemeanor be- 
fore the statute of Westminster 1. By that statute the 
punishment, which then was castration and loss of eyes, 
was mitigated. State v. Dick, 6 N. C. 388. But by the 
statute of Westminster 2, the offense was again changed to 
a felony, and hence its present existence as a felony is in 
virtue of that statute. State v. Dick, 6 N. C. 388; State v. 
Jesse, 720) Ne=Gy 95; 1102: 

Rape, under these and later statutes, was the 
knowledge of a female forcibly and against her will.’’ 
v. Johnston, 76 N. C. 209, 210. ‘This definition left out the 
elements of age altogether. But as the instances of children 
below the age of discretion being enticed to yield without 
knowledge of the act and its consequences multiplied, it 
became necessary to fix an age under which it should be 
presumed, not that the act could not be consummated, but 
that consent could not be given. And so it came to be 
provided that the consummation of the act upon a female 
under ten years of age, with or without her consent, should 
be the same as if consummated upon a female over ten years 
of age without her consent or against her will. And the 
object of 18 Eliz., conclusively presuming lack of consent of 
a female under ten years of age, was not to create a new 
offense distinct from rape, but it was to make such carnal 
knowledge and abuse rape. The reason why the act does 
not call it rape in so many words is because of the seeming 
incongruity of calling an act rape when it is by consent, 
whereas the established meaning of rape is “against her 
will.” State v. Johnston, 76 N. C. 209, 210. So that now 
the definition of rape of a female over ten years of age is as 
it always has been, “carnal knowledge against her will.” 
But since 18 Eliz. and under our statute rape of a female 
under ten years of age is simply carnal knowledge; or in 
other words, carnal knowledge of a female under ten years 
of age is rape. State v. Johnston, 76 N. C. 209, 211. 

By Public Laws 1917, chap. 29, the age of consent, below 
which it is conclusively presumed that a female child could 
not consent to sexual intercourse, was raised from ten to 
twelve years. 

“The ‘abusing’ construed with the ‘carnally knowing’ means 
the imposing upon, deflowering, degrading, ill-treating, de- 
bauching and ruining socially, as well as morally, perhaps, of 
the virgin of such tender years, who, when yielding willingly, 
does so in ignorance of the consequences and of her right 
and power to resist. If the act be committed forcibly and 
against her will, it would be rape without reference to the 
statute.” State v. Monds, 130 N. C. 697, 700, 41 S. E. 789. 

“Tnjury’ of her genital organs might have occurred from 
the effort to penetrate, or in some other way; but the 
statute does not declare it to be an element of the crime to 
injure or abuse the organs.” State v. Monds, 130 N. C. 697, 
700, 41 S. E. 789. 

Same—Not Endeavoring to Penetrate.——‘‘To have injured 
the organs in some way other than by endeavoring to 
penetrate with his person, if done with her consent, though 
it would be abusing her, would not be a crime, because there 
was no act of carnal knowledge.’’ State v. Monds, 130 N. C. 
697, 700, 41 S. E. 789. 

Same—Against Her Will—‘“But if the injury occurred 
against her will and intentionally, then it, the injury, would 
be embraced in the assault charged, for which he could be 
convicted.” State v. Monds, 130 N. C. 697, 700, 41 S. E. 789. 

Presumption of Force.—Under this section, force is con- 
clusively presumed in the case of carnal knowledge of a 
female under the age of ten (now twelve). State v. Dancy. 
8 N. C. 608, 609. 

Age of Consent.—It is a settled construction of the latter 
clause of this section that to carnally know and abuse any 


“carnal 
State 
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child under ten (now twelve) years of age, whether she con- 
sents to stich carnal knowledge or not, is rape. State v. 
Goldston, 103 N. C. 323, 324, 9 S. E. 580; State v. Storkey. 
63F Ni aCe 7. ac: 

But it in no way affects the guilt of one who carnally 
knows a female above that age against her will. State v. 
Storkey, 63 N. C. 7, 8. 

Penetration without Emission of Seed Sufficient.—In rape 
the least penetration of the person is sufficient, and the 
emission of seed is unnecessary. State v. Monds, 130, NS G 
697, 41S: i. 789. 

Before the passage of the Act of 1860-’61, Chp. 30 (now 
section 14-23), it was decided in State v. Gray, 53’ N: ‘C..170; 
that in an indictment under this section, for carnally know- 
ing and abusing an infant female under the age of ten (now 
twelve) years, there must be proof of the emission of seed, 
as well as of penetration, in order to convict the offender. 
Immediately after that decision, and probably in consequence 
of it, the act of 1860-’61, Chp. 30 was passed, providing that 
it shall not be necessary to prove the actual emission of 
seed in order to constitute a carnal knowledge, but that the 
carnal knowledge shall be deemed complete &pon the proof 
of penetration only. State v. Hodges, 61 N. C. 231, 232. 

Offense Complete on Proof of Penetration.—‘‘It shall not be 
necessary upon the trial of any indictment for the offense of 
rape, carnally knowing and abusing any female child under 
10 (now 12) years of age, to prove the actual emis- 
sion of seed in order to constitute the offense, but the offense 
shall be completed upon proof of penetration only.” State 
v. Monds, 130 N. C. 697, 699, 41 S. E. 789. 

Upon Whom Rape May Be Committed.—For a conviction of 
rape under this section it is not always essential that this 
offense be committed upon a virtuous woman or actual 
physical force be used. The circumstances of this case may 
do away with the necessity of all the elements of the crime 
and yet constitute rape, as in the following cases.—Ed. 
Note. 

Same—Common Strumpet.—One may be guilty of rape on 
a common strumpet or a woman shown to have been his 
mistress previously. State v. Long, 93 N. C. 542, 544. 

Capacity of Infant to Commit Rape.—An infant under the 
age of 14 can not commit the crime Of rape or assault with 
intent to commit rape. State v. Pugh, 52 NewG, 61,63; 
State v. Gray, 53 N. C. 170, 173; State v. Sam, 60 N. C. 
293, 295. 

Who May Be Guilty of Rape.—Ti:e word, “person”, in 
this section, includes slaves, free negroes and free persons 
of color, as well as white men. State v. Peter, 53. IN Ca 19; 

Same—Two or More Persons.—Two or more persons may 
be guilty of the single crime of rape by being present, aid- 
ing and abetting in its commission. State v. Jordan, 110 N. 
Cw 14.5: B, 752. 

Same—Aiding and Abetting.—One holding the husband of 
prosecutrix while another is perpetrating the crime of rape 
is guilty as principal in the offense. State v. Jordan, 110 
N. C. 491, 14 S.. E. 752. 

Same—Female Aiding Man to Commit Crime.——A man 
and a woman are both guilty of abusing and carnally know- 
ing a female child where both caused the child to become 
drunk and the man had intercourse with the child while 


Perret 


being held by the woman. State v. Hairston, 121 Now G. 
579, 28 S. E. 492. 
Necessary Allegations—Intent.—By this section, rape is 


the ravishing and carnally knowing any female of the age 
of twelve or older by force and against her will, and for 
conviction of a burglarious entry into a dwelling, presently 
occupied by a female as a sleeping apartment, with intent 
to commit rape upon her person, it is necessary to charge 
in the indictment, and support it with evidence, that at the 
time of the entry into the dwelling the prisoner had this 
specific intent, whether he accomplished his purpose, not- 
withstanding any resistance on her part, or not. State v. 
Allen, 186 N. C. 302, 119 S. E. 504. 

Intent is not an element of the offense of carnally know- 
ing or abusing a female child under the age of twelve 
years, and a motion to quash an indictment therefor on the 
ground that it failed to allege “‘intent’’ is properly denied. 
State v. Gibson, 221 N. C. 252, OTS peg Og SEB EEE 

Instruction.—Where the indictment charges that defend- 
ant did ravish and carnally know prosecutrix by force and 
against her will, she being a child under twelve years of 
age, it is not error for the court to present to the jury, as 
applicable to the evidence in the case, both the question of 
carnal knowledge of prosecutrix when she was under twelve 
years of age, and carnal knowledge of prosecutrix when 
she was over twelve years of age by force and against her 
will. State v. Johnson, 213 N. C289, 196) S. E.. 327. 

Applied in State v. Jackson, 211 Wy Ge202, 1898 Se. a 520s 
State v. Wagstaff, 219 N. C. 15, 12S. EB. (2d) 647: 

Cited in State v. Jones, 222 N. Coys 21, SatB. (2d) 812, 
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§ 14-22. Punishment for assault with intent to 
commit rape.—Every person convicted of an as- 
sault with intent to commit a rape upon the body 
of any female shall be imprisoned in the state’s 
prison not less than one nor more than fifteen 
years. (Rev, s. 3638; Code, s. 1102; 1868-9, c. 
IGT, S, 33) Rules 10% 8. £45<1Oes accel erin e aa lits 
c, 162,813 -C., S.:4205.) 


Editor’s Note.—The offense of ‘assault with intent to 
commit rape” is a separate and distinct crime in and by it- 
self and is not an “attempt to commit rape,” as it is, somes 
times, falsely designated. There is no such criminal of- 
fense as an “attempt to commit rape.” It is embraced and 
covered by the offense of “an assault with intent to com- 
a a See State v. Hewett, 158 N. C. 627, 629, 74 S. 

aE, 

In General.—This section should be construed as if it read 
as follows: if any person shall attempt to commit rape 
specified in the preceding section, that is to say, to carnally 
know a female over ten (now twelve) years of age against 
her will, or to carnally know and abuse a female under ten 
(now twelve) years of age, with or against her will, he shall 
be punished, etc. State v. Johnston, 76 N. C. 209, 211. 

The offense defined by this section is an assault on a 
female with intent to commit rape, the “intent”? to commit 
this offense being inclusive of an “‘attempt’”? to commit it. 
State v. Adams, 214 N. C. 501, 199 S. EB. 716. 

‘In order to convict a defendant on the charge of as- 
sault with intent to commit rape, the evidence should show 
not only an assault, but that the defendant intended to 
gratify his passion on the person of the woman, and that 
he intended to do so, at all events, notwithstanding any 
resistance on her part.” State v. Jones, 222 N. C. 37, 38, 
21 S. E. (2d) 812, quoting State v. Massey, 86 N. C. 658, 
41 Am. Rep. 478. 

Age of Female.—This section in the act of 1868 followed 
immediately after the second section (14-21) of that act, and 
had direct reference to it, and was intended to include as- 
saults upon females, whether of the age of ten years or 
more. It uses the words “any female,’’ which embrace fe- 
males of all ages. State v. Dancy, 83 N. C. 608, 610. 

Who May Be Guilty of Offemse——At common law, rape 
was a felony, and all persons who were present, aiding and 
abetting a man to commit the offense, whether men or 
women, were principal offenders and might be indicted as 
such. In this regard the law is not different to-day, so that 
a woman as well as a man can be found guilty as a prin- 
cipal in the offense. See State v. Jones, 83 N. C. 605, 606. 

Same—Husband upon Wife.—A husband who, by threats 
to kill in event of refusal, compels his wife to submit to, 
and a man to attempt, sexual connection, is guilty of an as- 
sault with intent to commit a rape upon his wife. State v. 
Dowell, 106 N.C. 722, 11 S. E. 525. 

Same—Females.—A female who aids and abets a male as- 
sailant in an attempt to commit a rape becomes thereby a 
principal-in the offense. State v. Jones, 83 N. C. 605. 

Same—Infant under 14.—An infant under the age of 14 
years cannot be guilty of an assault with intent to commit 
rape. State v. Sam, 60 N. C. 293. 

Withdrawal of Consent before Perpetration of Offense.—If 
the prosecutrix consented to have connection with the pris- 
oner upon certain terms, which the defendant refused, and 
attempted by force to carnally know her without her con- 
sent, he is guilty of rape if he succeeds, and of an assault 
with intent to commit rape, if he does not succeed. State 
ve ong;). 93) Na 13542: 

Effect of Subsequent Consent.—It seems that this offense 
is complete, if the defendant attempts to force the prosecu- 
trix against her will, although she afterwards 
State v. Long, 93 N. C. 542. 

Punishment.—Unlawfully to carnally know and abuse a 
female under the age of ten years (now twelve) constitutes 
a crime of rape: Therefore, one convicted of an assault with 
intent to commit such offense is liable to the punishment 
prescribed in this section. State v. Dancy, 83 N. C. 608. 


consents. 


§ 14-23. Emission not necessary to constitute 
rape and buggery.—lIt shall not be necessary upon 
the trial of any indictment for the offenses of rape, 
carnally knowing and abusing any female child 
under twelve years old, and buggery, to prove the 
actual emission of seed in order to constitute the 
offense, but the offense shall be completed upon 
proof of penetration only. (Rev., s. 3639; Code, 
s. 1105; 1860-1, c. 30; 1917, c. 29; C. S. 4206.) 
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Editor’s Note.——The Editor has deemed it expedient to 
treat the substance of the provisions of this section in con- 
nection with those of section 14-21. For a treatment of the 
origin and effect of this section, reference is therefore made 
to section 14-21. 

§ 14-24. Obtaining carnal knowledge of married 
woman by personating husband.—If any person 
shall have carnal knowledge of any married 
woman by fraud in personating her husband, he 
shall be guilty of a felony, and shall be punished 
by imprisonment in the state’s prison at hard 
labor for not less than ten nor more than twenty 
years. (Rev., s. 3624; Code, s. 1103; 1881, c. 89, 
$.c18 ©. .33, +4207.) 

Misrepresentation by Words or Conduct Sufficient.—A 
person who, either by his acts or by his conduct, induces a 
woman to believe he is her husband: and has_ intercourse 
with her, is guilty of a felony under this section. State v. 
Williams, 128 N. C. 573, 37 S. E. 952. 

Offense Does Not Constitute Rape.—An intercourse, ob- 
tained with such fraud, is not rape, for lack of force, except 
in those cases where the prisoner has been instrumental in 
disabling the prosecutrix to make resistance. State v. 
Brooks, 76. NV Ge 1; :3. 


§ 14-25. Attempted carnal knowledge of married 
woman by personating husband.—Every person 
convicted of an assault upon any married woman, 
with intent to have knowledge of her by fraud in 
personating her husband, shall be punished by im- 
prisonment in the state’s prison at hard labor for 
not less than five nor more than fifteen years. 
(Rey., 6..8625;. Code; 6, 1104; 1881, ¢.. 89,.s.. 2;.C. 
S. 4208.) 


Violation of this section is not tantamount to assault with 
intent to commit rape. State v. Brooks, 76 N. C. 1. 


§ 14-26. Obtaining carnal knowledge of virtuous 
gitls between twelve and sixteer years old.—lIf 
any male person shall carnally know or abuse any 
female child, over twelve and under sixteen years 
of age, who has never before had sexual inter- 
course with any person, he shall be guilty of a 
felony and shall be fined or imprisoned in the dis- 
cretion of the court; and any female person who 
shall carnally know any male child under the age 
of sixteen years shall be guilty of a misdemeanor 
and shall be fined or imprisoned in the discretion 
of the court: Provided, that if the offenders shall 
be married or shall thereafter marry, such marri- 
age shall be a bar to further prosecution. (Rev., 
S. 5045; 1895, Ch e9o, 1917; ci 29; 1923; 7eml405s, 1% 
C. S. 4209.) 


Editor’s Note.—Prior to 1917 the protection of this section 
extended only to a female child over ten and under fourteen 
years of age. The same act (1917) that raised the age of 
consent for the criminal offense of rape to twelve, limited 
this section by making it applicable to females over twelve 
and under fourteen years of age only. The radical change 
in the provisions of the section as it now stands was, how- 
ever, effected by the Acts of 1923, ch. 140. As a result of 
this plausible amendment, the crime under this section is 
committed if the female child is over twelve and under six- 
teen, thus raising the age of consent for this particular of- 
fense to sixteen years. 

The section was further amended by making it a misde- 
meanor for any female to carnally know any male child un- 
der the age of sixteen, a new criminal offense, hitherto un- 
guarded against, and one that seems only fair and reason- 
able in an age that recognizes the equal rights of men and 
women. 

Lastly, the new section makes the marriage of the of- 
fenders a bar to further prosecution. See 1 N. C. Law Rev. 

Essentials of Crime.—The essentials of the crime in this 
case are (1) carnally know or abuse a female child; (2) over 
twelve and under sixteen years of age; (3) the female child 
never before having had sexual intercourse with any person. 
State v. Swindell, 189 N. C. 151, 126 S. E. 417. 

Injuring Genital Organs Not Sufficient.—In an indictment 
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under this section, for carnally knowing a girl between the 
ages of 10 and 14 (now 12 and 16), it is error to charge that 
the crime would be complete “if the jury should find that 
the defendant injured and abused her genital organs.” State 
v. Monds, 130 N. C. 697, 41 S. E. 789. 

Aiding and Abetting—One who accompanies in an auto- 
mobile another ‘who accomplishes his purpose of having 
carnal knowledge of a female child over twelve and under 
sixteen years of age, in violation of this section, and with 
knowledge of this purpose leaves them together in the au- 
tomobile at night until the purpose has been accomplished, 
though the female consents, is guilty as an aider or abetter 
in the commission of the offense, and punishable as a prin- 
cipal therein. State v. Hart, 186 N. C. 582, 120:°S. E., 345: 

Joinder of Offenses.—A charge of rape and that of carnally 
knowing a female person between the ages of twelve and 
sixteen years, under this section, can be properly joined in 
separate counts in one indictment, under § 15-152, since they 
are related in character and grow out of the same transac- 
tion, and are properly left to the jury under the general 
plea of not guilty, without any requirement on the part of 
the state to make an election. State v. Hall, 214 N. C. 639, 
642, 200 S. E. 375. 

Responsiveness of Verdict.—Defendant was charged in the 
first count with rape and in the second count with having 
carnal knowledge of a female child over twelve and under 
sixteen years of age. The solicitor announced he would not 
ask for a conviction of the capital offense of rape and the 
court correctly charged the jury as to the verdicts permissible 
upon the first count, and charged that upon the second count 
they might find defendant guilty or not guilty. The jury 
returned a verdict of not guilty upon the first count and 
guilty of assault upon a female ugon the second count. The 
court thereupon instructed the jury again as to the verdicts 
it might render upon the respective counts, and upon the 
coming in of the jury the second time, it returned a verdict 
of guilty of an assault upon a female upon the first count 
and guilty upon the second count. Held: Even conceding 
that the first verdict of not guilty upon the first count pre- 
eluded the jury from again considering that charge and ren- 
dered ineffective the second verdict of guilty of an assault 
upon a female, its first verdict upon the second count was 
not responsive to the indictment and was not a verdict per- 
mitted by law, and therefore the court properly instructed 
it to reconsider its verdict upon the second count, and the 
verdict finally rendered thereon is consistent with law and 
was properly accepted by the court. State y. Wilson, 218 
ING Cep556.0 11S.) Bs (2d) 567: 


Evidence of Conversation. — Where the prosecutrix has 
testified upon the trial for the unlawfully carnally knowing 
or abusing an innocerit female child over twelve and under 
fourteen years of age, her testimony in answer to the ques- 
tions of the solicitor, to the effect that she had told her 
mother on the day of the occurrence, who was the only near 
relative present, is admissible for the purpose of corroborat- 
ing her other testimony. State vy. Winder, 183 N. C. 776, 111 
Si F 5530: 

Evidence of Age.—Prosecuting witness may give compe- 
tent testimony as to her age. State y. Trippe, 222 N. Cc. 
600, 24 S. E. (2d) 340, 

Family Bible Entries Evidence of Child’s Age.—Authenti- 
cated entries in family Bible constitute competent evidence 


to prove age of child. State y. Hairston, 121 N. C. 579, 28 
S. E. 492. 


Expression of Opinion by Court.—In prosecution under 
this section, the court, in summarizing the contentions of 
defendant, charged that defendant insisted that the jury 
should not find beyond a reasonable doubt that the prose- 
cutrix was under sixteen years of age, ‘‘whereas the Bib- 
lical records and the testimony of her father and mother 
should satisfy you beyond a reasonable doubt that she is 
under sixteen years of age.’? Held: The instruction con- 
stitutes an expression of opinion on an_ essential element 
of the crime charged, prohibited by section 1-180, and the 
error is not mitigated by construing the charge as a whole, 
nor may it be upheld as charging that the jury should 
find that the prosecutrix was under sixteen years of age 
if they believed the uncontradicted testimony. State Vv. 
Wyont, 218 N. C. 505, 11 S. E. (2d) 473. 


Evidence of Relations with Other Men.—In a prosecution 
under this section, it is not error to exclude evidence of im- 
proper relations between the prosecuting witness and an- 
other several months after the alleged crime of the defend- 
ant. State v. Houpe, 207 N. C. 377, 177 S. E. 20, 

Evidence Sufficient for Jury.—Evidence that prosecutrix 
at the time alleged was an innocent, virtuous woman, un- 
der sixteen years of age, and that defendant is the father 
of her illegitimate child, which was born shortly after she 
arrived at the age of sixteen, is sufficient to be submitted 
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to the jury in a prosecution under this section. State v. 
Wyont, 218 N. C 505, 11 S. EB. (2d) 573. 

Plea of Guilty May Not Be Withdrawn.—Upon the 
under this section of carnally knowing a female child 
twelve and under sixteen years of age, the defendant may 
not enter a plea of guilty and thereafter withdraw the plea 
and enter a defense as a matter of right, and the sentence 
will be sustained in the absence of abuse of the court’s dis- 
cretion. State v. Porter, 188 N. C. 804, 125 S. E. 615. ; 

Variance as to Time.—It is .to the girl’s first act of in- 
tercourse with a man, when she is under sixteen years of 
age, that the law attaches criminality on the part of the 
man, and a variance between allegation and proof as to 
time is not material. State v. Trippe, 222 N. C. 600, 24 
S. E. (2d) 340. , é 

Punishment.—The felony defined in this section is not one 
“for which no specific punishment is prescribed” within 
section 14-2, and the discretion of the court in fixing the 
punishment is limited only by Const. Art. 1, §) 145 fAy sen= 
tence of 30 years and hard labor is not a “cruel and unusual 
punishment” for an offense under this section.. State v. Swin- 
dell, iso NG. 1515126 S. . 417: 

Cited in State v. Cain, 209 N. C. 275, 183 S. E. 300. 


§ 14-27. Jurisdiction of court; offenders classed 
as delinquents.—All persons charged with a viola- 
tion of § 14-26 under the age of sixteen years shall 
be subject to the jurisdiction of the juvenile court 
and such other courts as may hereafter exercise 
such jurisdiction, and shall be classed as delin- 
quents and not as felons: Provided, that where 
the offenders agree to marry, the consent of the 
parent shall not be necessary: Provided further, 
that any male person convicted of the violation of 
§ 14-26 who is under eighteen (18) years of age, 
shall be guilty of a misdemeanor only. (1923, c. 
140, 6. 2: C. S. 4209(a).) 

Editor’s Note.—This section is summarized and a 
history of the law given in 1 N. C. Law Rev. 286. 


trial 
over 


brief 


Art. 8. Assaults. 


§ 14-28. Malicious castration.—If any person, of 
malice aforethought, shall unlawfully castrate any 
other person, or cut off, maim or disfigure any 
of the privy members of any person, with intent 
to murder, maim, disfigure, disable or render 
impotent such person, the person so offending 
shall suffer imprisonment in the state’s prison for 
not less than five nor more than sixty years. 
(Rev., s. 3627; Code, s. 999; R. C., c. 34, s. 4; 1831, 
c. 40, s. 1; 1868-9, c. 167, s. 6; C..S. 4210.) 

14-29 and 14- 


Cross Reference.—See annotations under §§ 


30. 

Appeal from Sentence for Punishment.—Upon conviction 
of the criminal offense inhibited by this section, sentence 
of the court for_a period within that allowed by statute will 
not be considered on appeal as a cruel or unusual punish- 
ment against the provision of our Constitution, Art. I, sec. 
14, or discriminatory against the principal actor in commit- 
ting the crime, when the others participating therein to a 
less extent have been sentenced for shorter terms, the sen- 
tences imposed being left largely in the discretion of the 
trial court, and in the absence of an abuse of this discre- 
tion not reviewable on appeal. State v. Griffin, 190 N. C. 
133, 129 S..E..410: 


§ 14-29. Castration or other maiming without 
malice aforethought.—lIf any person shall, on pur- 
pose and unlawfully, but without malice afore- 
thought, cut or slit the nose, bite or cut off the 
nose, or a lip or an ear, or disable any limb or 
member of any other person, or castrate any other 
person, or cut off, maim or disfigure any of the 
privy members of any other person, with intent 
to kill, maim, disfigure, disable or render impotent 
such person, the person so offending shali be im- 
prisoned in the county jail or state’s prison not 
less than six months nor more than ten years, and 
fined, in the discretion of the court. (Rev., s. 
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3626; Code,’s. 1000; R: C., c. 34, s. 47%; 1754, c. 56; 
1791; CPS8ON 8s: 2.87 18317 <u 20 es. Se 400d) 


Cross Reference.—See annotations under § 14-30. 

Proof of Malice Aforethought Not Necessary.—Proof, of 
malice aforethought, or of a preconceived intention to com- 
mit the maim, is not necessary. State v. Girkin, 23 N. C. 
121% 


§ 14-30. Malicious maiming. — If any person 
shall, of malice aforethought, unlawfully cut out 
or disable the tongue or put out an eye of any 
other person, with intent to murder, maim or dis- 
figure, the person so offending, his counselors,. 
abettors and aiders, knowing of and privy to the 


offense, shall, for the first offense, be pun- 
ished by imprisonment in the state’s prison 
or county jail not less than four months 


nor more than ten years, and be fined, in the 
discretion of the court; and for the second of- 
fense shall be imprisoned in the state’s prison 
not less than five nor more than sixty years. 
@Revijes 3636s" Codes. - 1080s) Roe Gs co 49 5.142 
Wi5A NOD ONTO L, GeS39) Salita S5i castes oo edidaes 
Car: II,.c. 1. (Coventry Act); C; $.14212.) 


When Corpus Delicti Complete——Under this section the 
corpus delicti is complete, if the maim be committed on 
purpose, and with intent to disfigure, although without malice 
prepense. State v. Crawford, 13 N. C. 425, 

“Malice Aforethought”? Construed.—For the words ‘‘malice 
aforethought’’?’ do not mean an actual, express or precon- 
ceived disposition; but import an intent, at the moment, 
to do, without lawful authority, and without the pressure 
of necessity, that which the law forbids. State v. Craw- 
ford, 3 Nano 425: 

Malicious Intent Express or Implied.—The malicious in- 
tent to maim or disfigure may either be expressed or im- 
plied from circumstances. State v. Irwin, 2 N. C. 112. 

Proof of Grudges or Threatenmgs Not Necessary.—And 
proof of antecedent grudges, threatenings or an express de- 
sign is not necessary. State v. Irwin, 2 N. C. 112. 

Presumptions.—_-An intent to disfigure is prima facie to be 
inferred from an act which does in fact disfigure, unless 
that presumption be repelled by evidence on the part of the 
accused of a different intent, or at least of the absence of 
the intent mentioned in the statute. State v. Girkin, 23 
Nia 121: 

What Constitutes Maiming.—To constitute a maim, under 
this statute, by biting off an ear, it is not necessary that 
the whole ear shall be bitten off—it is sufficient if a part 
only is taken off, provided enough is taken off to alter 
and impair the natural personal appearance, and, to ordi- 
nary observation, to render the person less comely. State 
Va Gitking gorNe) Crete. 

Conviction: for Loss of Eye.—Construing this section in 
connection with the history of legislation on the subject, it 
is held that thereunder the loss of an eye is not included in 
the offense of mayhem, and though the infliction thereof 
without malice may neither be sustained as provided by 
section 14-29, nor under the common law, requiring that the 
offense should have been committed with malice, yet upon 
proper evidence a conviction may be had of an assault with 
a deadly weapon and an assault with serious damages, as a 
less degree of the crime charged under the provisions of 
section 14-29. State v. Wilson, 188 N. C. 781, 125 S. E. 612. 

First Blow or Sudden Affray.—The first blow, or a sudden 
affray, does not palliate the offense of maiming under the 
act of 1791; for if it did, the statute would be of little 
avail. State v. Crawford, 13 N. C. 425. 426. 

Same—Accident or Self-Defense—When the act is proved, 
the law presumes that it was done on purpose. The burden 
is therefore upon defendant to show that it was done ac- 
cidentally or in self-defense. State v. Evans, 2 N. C. 281, 
282; State v. Skidmore, 87 N. C. 509. 

Indictment—Necessary Allegations—An indictment, for 
biting off ear, must state the offense to be done on purpose, 
as well as unlawfully. State v. Ormond, 18 N. C. 119. 

Same—Unnecessary Allegations.—But it need not be al- 
leged whether it was the right or left ear. State v. Green, 
29) Nt Can39: 


§ 14-31. Maliciously assaulting in a secret man- 
ner.—If any person shall in a secret manner ma- 


liciously commit an assault and battery with any 
deadly weapon upon another by waylaying or 
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otherwise, with intent to kill such other person, 
notwithstanding the person so assaulted may have 
been conscious of the presence of his adversary, 
he shall be guilty of a felony and shali be punished 
by imprisonment in jail or in the penitentiary for 
not less than twelve months nor more than twenty 
years, or by a fine not exceeding two thousand 
dollars, or both, in the discretion of the court. 
(Revise sozls 1887, cae, 1919 Cc) 25> C. 5, 4213-) 


Cress Reference.—As to an assault in this state injuring 
Eerson in another state, see § 15-132. 

Editer’s Noete.—The 1919 amendment added the clause 
relative to consciousness of the presence of the assailant. 

Effect of Words, “or Otherwise.”’—The Legislature, after 
denouncing as criminal secret assaults with intent to kill, 
and after giving one explicit illustration, added the words 
“or otherwise,” in order to prevent the application of the 
maxim expressio unius exclusio alterius, thus including 
every other manner of making secret attempts, regardless 
of the attendant circumstances. State v. Shade, 115 N. C. 
19/9, 7o8,, 20S. E, 537. 

Assault with Intent to Commit Murder.—‘‘Attempts to 
commit any of the four capital offences were formerly fel- 
onies, but during the prosecution for ‘Ku Klux’ troubles the 
offence of assault with intent to commit murder was re- 
duced to a simple misdemeanor. The Act of 1887, Ch. 32, 
restored the grade of the offence to a felony, except in those 
cases in which it is committed openly, giving the assailed 
an opportunity to know his assailant. State v. ‘Telfair, 
105 NoiG, 8/8, Ja .S. b,. 20.4 state vy. Harris, 120uN2 Gh 577; 
5/9; 26.5%. Is, #774. 

What Constitutes Secret Assault—While it is not re- 
quired for the conviction of a secret assault, under the pro- 
visions of this section, that the assailed should not have been 
aware of the presence of his assailant, it is necessary that 
the purpose of the assailant be not previously made known 
to him; and where the evidence does not tend to show that 
it was a secret assault, within the intent and meaning of 
the statute, an instruction to the contrary is reversible er- 
ror. State v. Oxendine, 187 N. C. 658, 122 S. EB. 568. 

Same—Assault from Behind.—An assault made from be- 
hind and in such a manner as to prevent the person as- 
saulted from knowing who his assailant is, or that the blow 
is about to be struck, is a secret assault. State v. Harris, 
TNC S77, 20 Se i. 774. 

Same—Assault by Means of Foison.—An assault by means 
of poison comes within the intent of our statutes making an 
assault with a deadly weapon with intent to kill punishable 
as a felony. State v. Alderman, 182 N. C. 917, 110 S. E. 59. 

Same—Assault Facing Victim.—Where one, facing another 
or walking up in front of him, draws a pistol from a 
hip-pocket and shoots him without warning, it is not a secret 
assault, within the meaning of this section. State v. Patton, 
LIS SIN Gel /58; 2005. 1, 538; 

Same—Sufficiency.—For sufficiency of evidence to prove a 
secret assault, see State v. Bridges, 178 N. C. 733, 101 S. E. 
29. 

Indictment—Necessary Allegations.—Indictment omitting the 
words “by waylaying or otherwise,’ is sufficient. State v. 
Shade; 115 IN. GC, 757;..20:S. 5B. 537. 

Elements of Offense, Burden of Proof—On a trial under a 
criminal indictment the burden is on the State to show be- 
yond a reasonable doubt the ingredients or elements necessary 
to constitute the statutory offense, or the lower degree of the 
same crime for which a verdict is permissible and where as- 
sault and battery, prohibited by this section, are charged, the 
State must accordingly show that it was maliciously done 
with a deadly weapon, secretly by waylaying or otherwise, 
etc., with intent to kill, and when the evidence is conflicting, 
it is an expression of opinion inhibited by sec. 1-180, for the 
judge to charge the jury that if they believe the evidence, a 
cold-blooded and cruel assault had been committed. State v. 
Kline, 190 N. C. 177, 129 S. E. 417. 

Evidence Permissible to Show Malice, etc.—As bearing on 
the question of malice and felonious intent, the state was al- 
lowed to show that, a week or two before the happening of 
the offenses charged in the bill of indictment, the defendant 
had been seen about the home of the prosecuting witness; 
that he had shot at his house and threatened to shoot him. 
State v. Miller, 189 N. C. 695, 128 S. E. 1. 

Instruction._For charge not sufficiently explaining the of- 
fense, see State v. Vanderburg, 200 N. C. 713, 158 S. E. 248. 

Verdict for Simple Assault.—Upon the trial of an indict- 
ment charging a secret felonious assault, verdict may’ be ren- 
dered for simple assault. State v. Jennings, 104 N. C. 774, 10 
S. E. 249. 

An indictment charging a felonious assault with intent 
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to kill as defined in this section, embraces as a lesser de- 
gree of the crime charged the offense of assault with a 
deadly weapon, and where the evidence is sufficient to sus- 
tain a verdict of the offense charged, defendant may not 
complain of a verdict of guilty of the lesser offense. State 
v. High, 215 N. C. 244, 1 S. E. (2d) 563. 

Cited in State v. Strickland, 192 N. C. 253, 134 S. E. 850; 
State ow Patter. cole CG. 153; 19 SpoR,-<(2d): 257. 


§ 14-32. Assault with deadly weapon with in- 
tent to kill resulting in injury.—Any person who 
assaults another with a deadly weapon with intent 
to kill, and inflicts serious injury not resulting in 
death, shall be guilty of a felony and shall be pun- 
ished by imprisonment in the state prison or be 
worked under the supervision of the state high- 
way and public works commission for a period not 
less than four months nor more than ten years. 
(1919, tc. 101; 1981, eo gases 20; C. 5.14214.) 


Cross Reference.—As to assault in this state resulting in 
injury in another state, see § 15-132, 

Elements of Offense.—In order for a conviction of crime 
under the provisions of this section there must be a charge 
and evidence thereon of five essential elements: an assault, 
the use of a deadly weapon, the intent to kill, infliction of 
serious injury, death not resulting, and while an assault 
does not necessarily include a battery, where serious in- 
jury is inflicted a battery is necessarily implied. State v. 
Fretner,, 199 INo-C. 778, 155 S.. 5. 879, 

Indictment Necessary.—A charge of assault with a deadly 
weapon with intent to kill, resulting in serious injury, is a 
charge of a felony, under this section, and defendant may 
not be put to answer thereon but by indictment. State v. 
Clegg, 214 N. C. 675, 200 S. E. 371. 

Evidence of Infliction of Serious Injury.—Evidence that 
several defendants indicted under the provisions of this 
section were discovered selling liquor in violation of our 
prohibition law, and that they were armed with pistols and 
blackjacks and acted in concert, and that one of them 
threatened the life of the officer attempting to arrest them, 
and that the others participated by carrying the officer to 
a room of a garage where they beat him with a blackjack 
into unconsciousness, and carried him out into a field and 
left him there where later and alone he recovered conscious- 
ness, is sufficient for the conviction of them all of an as- 
sault with a deadly weapon with intent to kill, resulting in 
serious injury, in violation of the statute. State v. Hefner, 
199 Na CR778 tel'55) Saat e870), 

Evidence of Use of Deadly Weapon.—Where the evidence 
against the defendants, tried under an indictment for vio- 
lating this section tends to show an assault with a black- 
jack and other like instruments whereby they beat the one 
assaulted into unconsciousness and carried him into a field 
where alone he eventually recovered consciousness, it is suf- 
ficient as to the use of a deadly weapon in making the as- 
saullt. State v. Hefner, 199 N. C. 778, 155 S. E. 879. 

Evidence of communicated threats was received with ap- 
parent approval in State v. Scott, 4 Ired. 409, and with ex- 
plicit approval in State v. Turpin, 77 N. C. 473, 24 Am. 
Rep. 455. It was denied in State v. Byrd, 121 N. C. 684, 
28 S. E. 353, in an obscure opinion and in State y. Skid- 
more, 87 N. ©. 509, in an opinion which overlooked the two 
cases first cited. 11 N. C. Law Rev. 230. 

Instruction as to Serious Injury.—Where the evidence is 
sufficient of an assault with a deadly weapon with intent 
to kill, not resulting in death, a charge by the judge to the 
jury that “serious injury” included “anything that would 
cause a breach of the peace,” is held not to be reversible 
error to the defendartt’s prejudice where all the evidence 
tends to show that serious injury was inflicted in violation 
of the statute. State v. Hefner, 199 N. C. 778, 155 S. E. 879. 

Erronecus Instruction Not Cured by Verdict.—An instruc- 
tion that defendant’s admission of assault with a deadly 
weapon, which resulted in serious injury, raised the pre- 
sumption of defendant’s guilt of assault with a deadly weap- 
on with intent to kill, resulting in serious injury, as 
charged, and placed the burden on defendant to satisfy the 
jury of matters in mitigation or excuse, is not cured by a 
verdict of guilty of the misdemeanor of an assault with a 
deadly weapon, since the instruction required defendant to 
show to the satisfaction of the jury matters in mitigation or 
excuse before he could successfully ask for a verdict of not 
guilty. State v. Carver, 213 N, C. 150, 195 S. E. 349. 

Burden of Proof.—This section under which the appealing 
defendant was indicted and convicted provides that any per- 
son who assaults another (1) with a deadly weapon, (2) with 
intent to kiil, and (3) inflicts serious injury not resulting in 
death, shall be guilty of a felony and shall be punishable by 
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imprisonment in the state’s prison or be worked on the county 
roads for a period of not less than four months nor more than 
ten years. These three essential elements must be proved in 
order to warrant a conviction under the statute (State v. 
Crisp, 188 N. C. 799, 800, 125 S. E. 543); and the burden is on 
the state to establish them all beyond a reasonable doubt, 
where the defendant enters a plea of ‘“‘not guilty’? to the 
charge contained in the bill of indictment. State v. Redditt, 
T89SIN. (CAhi76,, 1260S.) He 506; 507. 

State Must Prove Murderous Intent.—Upon a trial of 
one charged with using a deadly weapon in inflicting a 
serious injury not resulting in death, under this section, 
an instruction that the use of such weapon raises a pre- 
sumption of felonious intent is reversible error, the fact 
of murderous intent being for the State to prove. State 
WeGibson Go: Ns ©. 393, 145 5.8, 772. 

Guilt of Lesser Degree of Offense.—Where the defendants 
are tried for violating this section in making an assault 
with a deadly weapon with intent to kill, etc., the action 
will not be dismissed when the undisputed evidence tends 
to show the assault was made with a deadly weapon. State 
Vorkiciner, 199°N.. GC, 778, 155, S. 1.4879: 

Conviction of Simple Assault.—An instruction directing ver- 
dict of guilty of at least simple assault is not erroneous when 
the prosecuting witness had been injured by being struck by 
some hard metallic substance in the defendant’s hand, which 
he did not see, causing his nose to be broken and other serious 
injuries. State v. Strickland, 192 N. C. 253, 134 S. E. 850. 

Stated in State v. Goff, 205 N. C. 545, 551, 172 S. E. 407. 

Cited in State v. Colson, 194 N. C. 206, 139 S. E. 230; 
tate v. Potter, 221 N. C. 153, 19 S. E. (2d) 257. 


§ 14-33. Punishment for assault.—In all cases 
ot an assault, with cr without intent to kill or in- 
jure, the person convicted shall be punished by 
fine or imprisonment, or both, at the discretion of 
the court: Provided, that where no deadly weapon 
has been used and no serious damage done, the 
punishment in assaults, assaults and batteries, and 
affrays shall not exceed a fine of fifty dollars or 
imprisonment for thirty days; but this proviso 
shaJl not apply to cases of assauli with intent to 
kill or with intent tc commit rape, or to cases of 
assault or assault and battery by any man or boy 
over eighteen years old on any female person: 
Provided, that in all cases of assault, assault and 
battery, and affrays, wherein deadly weapons are 
used and serious injury is inflictec, and the plea 
of the defendant is self-defense, evidence of former 
threats against the defendant by the person al- 
leged to have been assaulted by him, if such 
threats shall have been communicated to the de- 
fendant before the altercation, shall be competent 
as bearing upon the reasonableness of the claim 
of apprehension by the defendant of death or 
serious bodily harm, and also as bearing upon the 
amount of force which reasonably appeared neces- 
sary to the defendant, under the circumstances, to 
repel his assailant. (Rev., s. 3620; Code, s. 9875 
LSRO=t mcmtomsaie alsre=4,. C: L76.)Si.6 sno emo. 
gs. 2, 6; 1911, c. 193; 1933, c. 189; C. 5. 4215.) 


Cross Reference.—As to punishment for assault with in- 
tent to commit rape, see § 14-22. 

Editor’s Note.——Public Laws of 1933, c. 189, added the 
proviso, at the "end of this section, relative to the admission 
of any evidence of threats of assailant. 

As to excessive punishment, see State v. Driver, 78 NaC 
423: as to punishment under acts of 1870-1, ch. 43, see State 
v. Miller, 75 N. C. 73, 77; State v. McNeill, 75 N, C. 15. 

Constitutionality—This section is not unconstitutional on 
the grounds that severe sentences for criminal offenses can 
only be upheld under a statute affirmative in terms, this 
statute, by correct interpretation affirmatively providing that 
in all cases of assault with or without the intention to kill, 
the person convicted shall be punished by fine or imprison- 
ment in the discretion of the court, and not so limiting the 
court’s discretion as to an assault upon a female, etc. State 
v. Stokes, 181 N. C. 539, 106 S! E. 763. 2 ay 

The constitutional inhibition as to the imposition of cruel 
and unusual punishments may only be invoked in cases of 
manifest and gross abuse by the trial judge acting within a 
legislative discretion given him; and, in this case, a sentence 
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of three months on the road, upon conviction for an assault 
upon a female, cannot be held as a matter of law, on appeal, 
to be unconstitutional as cruel or unusual. State v. Stokes, 
DEINE TOR isithy oils: Seo iopy 

Same—Question of Discrimination.—This section, is not 
an unwarranted discrimination against one assaulting a fe- 
‘male under the terms of the statute, or a denial to him of 
the equal protection of the laws guaranteed him by the 
Constitution. State v. Stokes, 181 N. C. 359, 106 S. E. 763. 

Punishment—Extent.—While the language of this section 
authorizes a punishment for assault with or without intent 
to kill, by fine or imprisonment, or both, in the discretion 
of the court, it does not at all mean that the judge may 
change the character of punishment recognized and estab- 
lished by the law for such an offense, but that, within 
such limits, the extent of the punishment is referred to the 
discretion of the trial judge, and his sentence may not be 
interfered with by the appellate court, except in case of 
manifest and gross abuse. State v. Smith, 174 N. C. 804, 
807; 93_S. HE: 910: 

Same—Limitation. — In conviction for simple assaults, 
where there is no intent to commit rape, and no deadly 
weapon used, and no serious bodily harm done, the punish- 
ment is limited to a fine of $50, or imprisonment for thirty 
days. State v. Johnson, 94 N. C. 863; State v. Battle, 130 
N.C. 655, “41S. oE. 66. 

In prosecution for assault with a deadly weapon, appealing 
defendant relied upon and introduced evidence of self-defense 
and of matters in justification. ‘The trial court instructed the 
jury that under the indictment and evidence the appealing 
defendant might be convicted of assault with a deadly 
weapon or of a simple assault. ‘The jury convicted defend- 
ant of simple assault, but in imposing judgment the court 
found as a fact that said simple assault inflicted serious 
injury, and imposed a sentence of four months on the roads. 
It was held that the verdict of simple assault was permissible 
under the indictment and evidence, and the court was with- 
out power to sentence the appealing defendant to more than 
thirty days imprisonment. State v. Palmer, 212 N. C. 10, 
192 S. HE. 896. 

Evidence Sufficient under Section.—Evidence that the 
prisoner wakened the prosecutrix while she was asleep in 
her own room at night by placing his hand upon her fore- 
head, is sufficient to convict of an assault upon a female, 
etc., and a motion as of nonsuit thereon may not be 
granted, though such evidence is insufficient for a convic- 
tion of the intent to ravish her. State v. Hill, 181 N. CG 
558, 107 S$. E. 140. 

Evidence that a negro man twenty-three years of age 
several times accosted a white girl fifteen years of age, 
on the streets of a town, with improper solicitation, re- 
sulting in her fleeing from him in a direction she had not 
intended to go, and, in her great fear of him, causing her to 
become nervous and to lose sleep at night, is held to be 
such evidence of violence, begun to be executed with ability 
to effectuate it, as will come within the intent and meaning 
of this section making it a crime for a man or boy over 
eighteen years of age to assault any female person. State 
Vi Williams; 186 Ne IChn 6272 al oesS) a ae o4s 

Burden to’ Prove Age Below Eighteen. — The burden is 
upon the defendant, charged with an assault upon a woman, 
to show that he was under the age specified in order to 
except his case from the proviso, and it is not necessary to 
the validity of the bill that it state that he was over the 
age, as an assault upon a woman is a crime without re- 
gard to the age of the person who commits it, and the age 
merely relates to the degree of punishment and is not an 
element or ingredient of the offense charged. State v. 
Smiths 157 eN.wh, 1570), cue Ean ooo. 

Cited in State v. Stansberry, 197 N. C. 350, 148 S. E. 546; 
State vy. Griggs; 197 N.C. 352, 148 So. 547. 


§ 14-34. Assaulting by pointing gun.—If any 
person shall point any gun or pistol at any per- 
son, either in fun or otherwise, whether such gun 
or pistol be loaded or not loaded, he shall be guilty 
of an assault, and upon conviction of the same 
shall be fined, imprisoned, or both, at the discre- 
tion of the court. (Rev., s. 3622; 1889, c. 527; C. 
S. 4216.) 

Accidental Discharge of Gun—Manslaughter.—Where one 
points a loaded gun at another, though without intention 
of discharging it, if the gun goes off accidentally and kills, 


it is manslaughter. State v. Coble, 177 N. C. 588, 99 S. 
Ee 339) © 


When one causes the death of another by an unlawful 
act which amounts to an assault on the person, as point- 
ing a gun under circumstances which would not excuse 
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its discharge, he is guilty at least of manslaughter. State 
v. Stitt, 146 N. C. 643, 61 S. E. 566. 

Same—Question of Guilt for Jury.—Where one pointed a 
gun at another and death ensued by its discharge evi- 
dence was sufficient to submit to the jury the question of 
the prisoner’s guilt or innocence of the crime of man- 
slaughter. State v. Limerick, 146 N. C. 649, 61 S. E. 568; 
State v. Turnage, 138 N. C. 566, 49 S. E. 913. 

Gun Need Not Be Loaded.—In an indictment for assault 
with a deadly weapon an instruction that if the State “had 
satisfied the jury beyond a reasonable doubt that the defend- 
ant pointed a pistol at the prosecutor, whether loaded or 
not, this would be an assault,’ and to find the defendant 
guilty, was correct under the provisions of this section. 
State v. Atkinson, 141 N. C. 734, 53 S. E. 228. 

Pointing Pistol im Pocket. — An instruction that if the 
jury were satisfied beyond a reasonable doubt that the de- 
fendant had a pistol in his coat pocket and “with pistol and 
hand on the inside of his pocket, he pointed the pistol at 
the prosecutor, this would be an assault,” is not error. State 
y. Atkinson, 141 N.C. 734, 53°S. Ei 228: 

‘Evidence of Guilt—Defendant, pointing gun at the prose- 
cutor, was, under the circumstances, guilty of an assault at 
common law, if not under this section. State v. Scott, 142 
IN. Co 582) boa Se Bae 69. 

Applied in State v. Head, 214 N. C. 700, 200 S. E. 

Cited in Whitlow v. Southern Ry. Co., 217 N. C. 
S. E. (2d) 809. 


415, 
558, 8 


Art. 9. Hazing. 


§ 14-35. Hazing; definition and punishment.— 
It shall be unlawful for any student in any college 
or school in this state to engage in what is known 
as hazing, or to aid or abet any other student in 
the commission of this offense. For the purposes 
of this section hazing is defined as follows: “to 
annoy any student by playing abusive or ridicu- 
lous tricks upon him, to frighten, scold, beat or 
harass him, or to subject him to personal indig- 
nity.” Any violation of this section shall constitute 
a misdemeanor,’ (1913,c: 169, ssivly 2,3. 45°C, S: 
4217.) 


§ 14-36. Expulsion from school; duty of faculty 
to expel—Upon conviction of any student of the 
offense of hazing, or of aiding or abetting in the 
commission of this offense, he shall, in addition to 
any punishment imposed by the court, be expelled 
from the college or school he is attending. The 
faculty or governing board of any college or 
school charged with the duty of expulsion of 
students for proper cause shall, upon such con- 
viction at once expel the offender, and a failure 
to do so shall be a misdemeanor. (1913, c. 169, ss. 
5; 6; C'S. 4218.) 


§ 14-37. Certain persons and schools excepted; 
copy of article to be posted.—This article shall 
not apply to females, nor to schools or colleges 
not keeping boarders, nor to schools keeping less 
than ten student boarders. A copy of this article 
shall be framed and hung on display in every 
college or school to which it applies. (1913, c. 169, 
03; C.'S: 4219;) 


§ 14-38. Witnesses in hazing trials; no indict- 
ment to be founded on self-criminating testimony. 
—In all trials for the offense of hazing any stu- 
dent or other person subpoenaed as a witness in 
behalf of the state shall be required to testify if 
called upon to do so: Provided, however, that no 
student or other person so testifying shall be 
amenable or subject to indictment on account of, 
or by reason of, such testimony. (1913, c. 169, 
3.8; C. S. 4220.) 


Art. 10. Kidnapping and Abduction. 
§ 14-39. Kidnapping.—It shall be unlawful for 
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any person, firm or corporation, or any in- 
dividual, male or female, or its or their, agents, ta 
kidnap or cause to be kidnapped any human be- 
ing, or to demand a ransom of any person, firm 
or corporation, inale 01 female, to be paid on ac- 
count of kidnapping, or to hold any human being 
for ransom: Provided, however, that this section 
shall not apply to a father or mother for taking 
into their custody their own child. 

Any person, or their agent, violating or caus- 
ing to be violated any provisions of this section 
shall be guilty of a felony, and upon conviction 
therefor, shall be punishable by imprisonment for 
life. 

Any firm or corporation violating, or causing 
to be violated through their agent or agents, any 
of the provisions of this section, and upon being 
found guilty, shall be liable to the injured party 
suing therefor, the sum of twenty-five thousand 
dollars ($25,000), and shall forfeit its or their 
charter and right to do business in the state of 
North Carolina. (1933, c. 542.) 


Section Increases Maximum Punishment.— The effect of 
this section, repealing § 4221 of the Consolidated Statutes 
of North Carolina, relating to the crime of kidnapping, is 
to increase, within the discretion of the court, the maxi- 
mum punishment for the crime from twenty years to life, 
and not to make a life term mandatory upon conviction, 
the intent of the statute to this effect being shown by 
the use of the word “punishable” in prescribing the sen- 
tence. State v. Kelly, 206 N. C. 660, 175 S. E. 294, 


§ 14-40. Enticing minors out of the state for the 
purpose of employment.—If any person shall em- 
ploy and carry beyond the limits of this state any 
minor, or shall induce any minor to go beyond 
the limits of this state, for the purpose of employ- 
ment without the consent in writing, duly authen- 
ticated, of the parent, guardian or other person 
having authority over such mincr, he shall be 
guilty of a misdemeanor, and upon conviction 
thereof shall be fined not less than five hundred 
and not more than one thousand dollars for each 
offense. The fact of the employment and going 
out of the state of the minor, or of the going out 
of the state by the minor, at the solicitation of the 
person for the purpose of employment, shall be 
prima facie evidence of knowledge that the per- 
son employed or solicited to go beyond the limits 
of the state is a minor. (Rev., s. 3630; 1891, 
c. 45;'C. S. 4222.) 

Count Joined with One under Section 14-41.—An_ indict- 
ment for abduction, containing two counts, one under this 
section and the second under section 14-41, cannot be 
quashed for misjoinder of two different offenses, as the 
two counts are merely statements of the same transaction 


to meet the different phases of proof. State v. Burnett, 
Laz ein Cameo 7.8 78, Looe os. ih. 72: 


§ 14-41. Abduction of children.—If any one shall 
abduct or by any means induce any child under 
the age of fourteen years, who shall reside with 
its father, mother, uncle, aunt, brother or elder 
sister, or shall reside at a school, or be an orphan 
and reside with a guardian, to leave such person 
or school, he shall be guilty of a felony, and on 
conviction shall be fined or imnrisoned in the 
state’s prison for a period net exceeding fifteen 
years. (Rey., s. 8858; Code, s. 973; 1879, ¢, 81; C. 
S. 4223.) 


Definition—Abduction under this section, is the taking 
and carrying away of a child, ward, etc., either by fraud, 
persuasion, or open violence. The consent of the child is no 
defense. If there is no force or inducement and the depart- 
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ure of the child is entirely voluntary, there is.no abduction. 
etateavn ournetrelaa Ne G.15//505/8,) O90, ES; 72. 

Father’s Consent a Good Defense.—If the carrying away 
was with the father’s consent, that fact is a defense the bur- 
den of which is upon the defendant. State v. Burnett, 142 
RB Os Seven Get Gky Ge ID eee 

The indictment need not state the means by which the 
abduction was accomplished, nor that it was done without 
the consent and against the will of her father, State v. 
Burnett, 142 N. C. 578, 55 S. E. 72, nor that the defendant 
was not a nearer relation to the child than the person from 
whose custody it was abducted. State v. George, 93 N. C. 
567. 


§ 14-42. Conspiring to abduct children.—If any 
one shall conspire to abduct, or by any means to 
induce any child under the age of fourteen years, 
who shall reside with any of the persons desig- 
nated in § 14-41, or shall reside at school, to leave 
such persons or the school, he shalt be guilty of 
a felony, and on conviction shall be punished as 
prescribed in that section: Provided, that no one 
who may be a nearer blood relation to the child 
than the persons named in § 14-41 shall be in- 
dicted for either of said offenses. (Rev., s. 3359; 
Code, s. 974; °1879, c. 81, s. 2; C. S. 4224.) 

Cross References.—As to application of this section, see 
annotations to § 14-41. As to persuading children to leave 


any state institution to which they have been legally com- 
mitted, see § 14-266. 


§ 14-48. Abduction of married women.—lIf any 
male person shall abduct or elope with the wife 
of another, he shall be guilty of a felony, and up- 
on conviction shall be imprisoned not less than 
one year nor more than ten years: Provided, 
that the woman, since her marriage, has been an 
innocent and virtuous woman: Provided further, 
that no conviction shall be had upor the unsup- 
ported testimony of any such married woman. 
Ghev.. 5.5360: 1903, c. 362; C..S).4225.) 


Elopement Defined.—Elopement of wife is her voluntary 
act in deserting her husband to go away with and cohabit 
with another man. State v. O’Higgins, 178 N. C. 708, 100 
S. E. 438. 

Effect of Prior Adultery.—In order to constitute the of- 
fense of abducting or eloping with a married woman, under 
this section, the seduction by the male may be accomplished 
by insistent persuasion under which the woman yields her 
consent to be carried away from the house of her husband 
by the defendant charged therewith and living with him in 
adultery; and the defense that the woman in the course 
of his scheme had yielded herself before the abduction is un- 
tenable when it was shown that the wife had not thus yielded 
herself to any other man than the defendant. State v. 
Hooper, 186 N. C. 405, 119 S. E. 769. 

Adultery after the elopement jis an essential element of 
the offense under this section. State v. Ashe, 196 N. C. 
BS7,00145: ie 04. 

Voluntary Leaving 
had voluntarily left 


of Husband.—The fact that the wife 
her husband falls within the defini- 
tion of this section when this results from the unlawful 
scheming of the man to achieve that end. State v. Hopper, 
186 N. C. 405, 119 S. E. 769. 

Evidence.—Evidence tending to show that the defend- 
“ant knew of the whereabouts of the wife of another after 
she had left her husband, and that they had dined to- 
gether at a house of ill fame, and that they had shut 
themselves in a room thereof is competent upon the ques- 
tion of the abduction and of their immoral relations and a 
circumstance to be submitted to the jury. State v. Ashe, 
196 N. C. 387, 145 S. E. 784. 

In a prosecution under this section the necessary ele- 


ment of adultery may be shown by circumstantial evi- 
dence which satisfies the jury of the defendant’s guilt 
beyond a reasonable doubt. State v. Ashe, 196 N. C. 387, 
145 S. E. 784. 


Testimony of Wife Supported by Others.—The provision 
of this section that no conviction of abduction or eloping 
with the wife of another may be had on the unsupported 
testimony of the wife as to her virtue, is complied with 
when the testimony of the wife is supported by evidence of 
others as to her previous good character. State v. Hopper, 
186 N. C. 405, 119 S E. 769. 
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Evidence of Influence of Defendant.—Upon the question 
of influence of the defendant over the wife of another whom 
he is being tried for abducting and eloping with, it is 
competent to show the strength of the influence he had 
acquired, and the admission of testimony that the defendant 
had deserted his wife and dependent children, and also that 
the abducted woman had used her own money for ex- 
penses, is not subject to just exception. State v. Hopper, 
186 N. C. 405, 119 S. E, 769. 

Testimony of Husband as to Chastity. — On a criminal 
trial for abducting and eloping with a married woman, it 
is competent for her husband to testify as to the chastity of 
his wife up to the time the defendant had invaded his 
home; such testimony may be sufficient to sustain a con- 
viction. State v. Hopper, 186 N. C. 405, 119 S. E. 769; State 
vy. O’Higgins, 178 N. C. 708, 199 S. E. 438. 

Woman’s General Character for Virtue Admissible.—In 
an indictment under this section, where the character of the 
woman is by express terms of the statute directly in ques- 
tion, evidence as to her general character for virtue is ad- 
missible. State v. Connor, 142 N. C. 70, 55 S. E. 787. fe 

Burden of Proof of First Proviso.—The state has the bur- 
den of proving the facts required under the first proviso 
of the section. State v. Connor, 142 N. C. 700, 55 S. E. 787. 

Instruction—“‘Bad’’ House.—Where the evidence is that 
the defendant and the married woman met in a bad house, 
it ig not prejudicial or reversible error for the judge in 
the statement of facts in his instructions to call it a 
“bad”? house or ‘“‘house of ill fame,” where this was not 
brought to his attention at the time. State v. Ashe, 196 
N;) (Co 4387) 145" Ss, 7843 


Art. 11. Abortion and Kindred Offenses. 


§ 14-44. Using drugs or instruments to destroy 
unborn child.—If any person shall willfully admin- 
ister to any woman, either pregnant or quick 
with child, or prescribe for any such woman, or 
advise or procure any such woman to take any 
medicine, drug or other substance whatever, or 
shall use or employ any instrument or other means 
with intent thereby to destroy such child, unless 
the same shall be necessary to preserve the life of 
the mother, he shall be guilty of a felony, and shail 
be imprisoned in the state’s prison for not less 
than one year nor more than ten years, and be 
fined at the discretion of the court. (Rev., s. 3618; 
Code, ss 9753 1881,%c, 351, 5..1° C52 4226.) 


Section relates to destruction of child. State v. Forte, 
PETIA ER Cis RVR AER Boy LOE Za))) OSes 

Elements of Offense—Intent.—The essential ingredient of 
the offense is the intent and not the noxious nature of the 
drug used. State v. Crews, 128 N. C. 581, 582, 38 S. E. 293; 
State v= Shait,, 166, No Ga40/5" sly 9. iy, gos 

Same—Abortion cr Procuring Abortion—It is just as 
much a crime to produce an abortion under the advice of 
and with means furnished by another, as it is to have an 
abortion performed by another. The gravamen of the of- 
fense is the abortion, or the procuring of the abortion, 
and not the manner by which it is accomplished. Parker 
v. Edwards. (222 IN. GC. 75, 78, 21 S.. B. (a) eo, 

Same—Prescribing or Advising.—For a conviction under 
this section it is not essential to show that defendant pro- 
cured the drug or that the woman used it. If defendant 
prescribed or advised its use with the illegal intent, that 
alone is sufficient. State v. Powell, 181 N. C. 515, 106 S. 
Be et33- 

Same—Precuring Drug.—Under this section it is not nec- 
essary to charge or prove that the accused procured the 
drug. State v. Crews, 128 N. C. 581, 38 S. E. 293. 

Same—Nature of Drug.—It is no defense even if defendant 
could show that the drug would not in fact cause a miscar- 
riage. State v. Crews, 128 N. C. 581, 582, 38 S. E. 293. For 
the offense is committed by administering any substance 
with intent to procure an abortion. State v. Shaft, 166 N. C. 
407, 81 S. E. 932. 

Same—Stage of Pregnancy.—The offense can be perpe- 
trated upon a woman at any stage of her pregnancy. State 
v. Seagle, 83 N. C. 630, 632. 

Woman Not an Accomplice—The woman is not, in a legal 
sense, an accomplice, whether or not she consents to the 
abortion. State v. Shaft, 166 N. C. 407, 81 S. E. 932, 933. 

Statement of Woman as to Payment of Doctor’s Fee.—The 
testimony as to the statement of a woman on whom the 
defendant was charged with bringing on a miscarriage or 
abortion, in violation of the provisions of this section and 
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section 14-45, that the defendant had paid the physician 
one-half of the $200 fee he had charged for such services, 
uttered in the defendant’s presence, is held competent 
with the other evidence in this case; and whether the de- 
fendant, under the circumstances, was so intoxicated that 
he did not understand, presented a question for the jury to 
determine as to whether the woman’s statement was made 


in the hearing as well as in the defendant’s presence, 
whether they were understood by him, whether he denied 
them or remained silent. State v. Martin, 182 N. C. 846, 
109 S. E. 74. 


Admissibility of Statement Made Four Months Prior to 
Abortion.—Upon the trial of a physician for procuring an 
abortion, testimony of a conversation between the physician 
and the woman as to an abortion about four months prior 
te the time in controversy is irrelevant and incompetent and 
its admission in evidence is prejudicial to the defendant and 
constitutes reversible error. State v. Brown, 202 N. C. 221, 
162° S. .E. 216. 

Evidence of Disease Facilitating Abortion Properly Ex- 
cluded.—_Evidence offered by the defendant tending to show 
that the deceased was suffering from a disease which 
facilitated the abortion was not relevant to the issue in- 
volving the defendant’s guilt as charged in the indictment. 
There was no error in the exclusion of such evidence. 
State ov. Pvans,.clt IN. GC, 458. 459, 190 S. E. 724, 

Admission of evidence that woman took an anaesthetic 
was not prejudicial. State v. Evans, 211 N. C. 458, 459, 190 
RRS VE! 

Sufficiency of Evidence.—Indictment and evidence that the 
defendant advised the prosecutrix, who was then “pregnant 
or quick with child,” to take a certain drug, medicine, or 
substance with intent to destroy the child is sufficient for a 
conviction under this section. State v. Powell, 181 N. C. 
515.106, 9. bs 133s 

Testimony of the relation between the defendant and the 
woman, his paying half of the doctor’s fees, and his con- 
cern as to the result, is held sufficient to sustain the verdict 
of guilty, taken in connection with the other evidence in 
the case. State v. Martin, 182 N. C. 846, 109 S. E. 74. 

Variance.—On the trial of an indictment charging the 
performance of an operation upon a woman “quick with 
child,” with intent thereby to destroy the child, where the 
proof tends to show the performance of an operation upon 
a pregnant woman, with no evidence that she was ‘‘quick 
with child,” there is a fatal variance and defendant’s mo- 
tion for nonsuit should be allowed. State v. Forte, 222 N. 
Ga nsZaeo os. Bed) S42: 

Joinder of Offenses.—Where the defendant is tried under 
this section and section 14-45, for producing a miscarriage or 
abortion of a pregnant woman, the action will not be dis- 
missed upon the evidence if it is sufficient for a conviction 
upon either count. State v. Martin, 182 N. C.- 846, 109 S. 
E. 74. 

Cited in State v. Geurukus, 195 N. C. 642, 643, 143 S. E. 
208. 


§ 14-45. Using drugs or instruments to produce 
miscarriage or injure pregnant woman.—If any 
person shall administer to any pregnant woman, 
or prescribe for any such woman, or advise and 
procure such woman to take any medicine, drug 
or anything whatsoever, with intent thereby to 
procure the miscarriage of such woman, or to in- 
jure or destroy such woman, or shall use any in- 
strument or application for any of the above pur- 
poses, he shall be guilty of a felony, and shall be 
imprisoned in the jail or state’s prison for not less 
than one year nor more than five years and 
shall be fined, at the discretion of the court. (Rev., 
g; (3619) Code,"s) 9763/1881, c. 351, s. 25°C. S) 4297.) 


Cross Reference.—See annotations under § 14-44. 
Generally.—This section relates to miscarriage of, or to 
injury or destruction of the woman. State y. Forte, 222 N. 
Plots Dots 20. Ss, Fe hed). 842, 


§ 14-46. Concealing birth of child—If any per- 
son shall, by secretly burying or otherwise dis- 
posing of the dead body of a new-born child, en- 
deavor to conceal the birth of such child, such 
person shall be guilty of a felony, and punished 
by fine or imprisonment, or both, such imprison- 
ment to be in the county jail or state’s prison, at 
the discretion of the court: Provided, that the im- 
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prisonment in the state’s prison shall in no case 
exceed a term of ten years: Provided further, that 
nothing in this section shall be construed to pre- 
vent the mother, who may be guilty of the homi- 
cide of her child, from being prosecuted and pun- 
ished for the same according to the principles of 
the common law. Any person aiding, counseling 
or abetting any woman in concealing the birth of 
her child shall be guilty of a misdemeanor. (Rev., 
$s. 3623; Code, s. 1004; R. C., c. 34. s. 28; 1818, c. 
985; 1883, c. 390; 21, Jac. I, c. 27. See 43 Geo. III, 
C588 ae Ger by. totes. 12--C. S,'4998,) 


Editor’s Note.—The editor deems it advisable to note 
here some of the older cases construing this section as it 
stood after the amendment of act 1818, chap. 985, in view 
of the fact that these constructions may well be applied to 
the section as it now stands. 

Under the section as it then stood, the offense was the 
concealing of the death of a being on whom murder could 
have been committed. If, therefore, the child was stillborn, 
concealment would be no offense. The burden of showing 
that fact would, however, be on the defendant. State v. 
Hoiner, daeN. Cerss0! 

And a former conviction for concealing the birth of a 
child is no defense to an indictment for the murder of such 
child. State v. Morgan, 95 N. C. 641. See also 2 Enc. Dig. 
328 et seq. 

Evidence Insufficient for Directed Verdict. — Under the 
provisions of this section making it a felony for any person 
to conceal the birth of a new-born child by secretly burying 
or otherwise disposing of its dead body, it is reversible 
error for the trial judge to direct a verdict of guilty upon 
evidence tending to show that the defendant found the dead 
body of the infant in a state of decomposition and there- 
fore buried it, and had informed the authorities thereof and 
directed them where he had buried it, it being required of 
the State to rebut the common-law presumption of innocence 
by establishing the defendant’s guilt beyond a reasonable 
doubt. State v. Arrowood, 187 N. C. 715, 122 S. E. 759. 


Art. 12. Libel and Slander. 


§ 14-47. Communicating libelous matter to 
newspapers.—If any person shall state, deliver or 
transmit by any means whatever, to the manager, 
editor, publisher or reporter of any newspaper or 
periodical for publication therein any false and 
libelous statement concerning any person or cor- 
poration, and thereby secure the publication of 
the same, he shall be guilty of a misdemeanor. 
(Rey... 3635; 1901,.¢, 557,. ss. 2, 3: C. S. 4229.) 

Cross References.—As to the truth of allegations in in- 
dictment for libel as a defense, see § 15-168. As to libel 
by a newspaper, see §§ 99-1 and 99-2. As to derogatory 
reports about banks, see §§ 53-128 and 53-129. As to de- 
regatory statements about building and loan associations, 
see § 54-44, 

Responsibility of Newspaper Men. — “This statute pun- 
ishes criminally the person who communicates libelous 
matter to newspapers, but that does not excuse the news- 
paper for publishing such libels, and the newspaper is re- 
sponsible in damages for the injury done by the publication. 
Newspaper men (however) are not so apt to be prosecuted 
criminally for libel unless the publication attempts to de- 
stroy the reputation of an innocent woman by words which 
amount to charge of incontinency (under section 14-48), or 
unless there is a willful derogatory statement about the 
financial condition of a bank (under section 54-44).” 4 N. 
C. Law Rev. 27. 

Cited in State v. Pelley, 221 N. C. 487, 20 S. E. (2d) 850. 


§ 14-48. Slandering innocent women.—If any 
person shall attempt, in a wanton and malicious 
manner, to destroy the reputation of an innocent 
woman by words, written or spoken, which 
amount to a charge of incontinency, every person 
so offending shall be guilty of a misdemeanor. 
CRevarsa 5640: (Code, -s, 1113) 1879, ¢, 156. C..S. 
4230.) 


Cross Reference.—As to civil liability for charging inno- 
cent women with incontinency, see § 99-4 and annotation 
thereto. 
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Object of Statute——The object of the legislature in enact- 
ing this section was to protect the character of innocent 
women, that is, chaste and virtuous women, against wanton 
and malicious attempts to destroy their reputation by 
charges of incontinency. State v. Aldridge, 86 N. C. 680, 
681. 

Essential Elements of Offense.—The innocence and virtue, 
then, of the woman who is subject of the attempt, lie at 
the very foundation of the offense, and constitute its most 
essential element. State v. McDaniel, 84 N. C. 803, 805; 
State v. Aldridge, 86 N. C. 680, 681; State v. Smith, 155 N. 
C20 4735. tle 3 O05. 

What Constitutes Offense.—The offense of slandering an 
innocent woman consists in the attempt to destroy the repu- 
tation of an innocent woman by a charge of incontinency. 
State v. Davis, 92 N. C. 764. Not in the slander of a woman 
falsely by charging her with incontinency, but in the attempt 
to destroy her reputation by such means. State v. McDaniel, 
84 N. C. 803, 804. 

Same—Sufficiency.—And to constitute this offense, it is 
necessary to prove that the words alleged to have been 
spoken amounted to a charge of actual, definitive, illicit 
sexual intercourse. State v. Moody, 98 N. C. 671, 4 S. E. 
119. 

“Innocent Woman.’—An “innocent woman,” within the 
meaning of this section, is one who has never had sexual 
intercourse with any man, State v. Malloy, 115 N. C. 737, 
26 S. BE. 461. One who had never had actual illicit inter- 
course with any man, State v. Davis, 92 N. C. 764; State 
v. Brown, 100 N. C. 519, 6 S. E. 568; a pure woman—one 
whose character is ‘‘unsullied,”? State v. McDaniel, 84 N. 
C. 803, 805; a woman who, at the time the alleged slander- 
ous charge was made, and at the time of the trial there- 
for, was chaste and virtuous. State v. Grigg, 104 N. C. 882, 
10° S.) Tos 41684- 

Improper Conduct Short of Incontinency.—Mere lascivious- 
ness, and the permission of liberties by men with her, al- 
though we might consider them improper, were not contem- 
plated by the statute. State v. Davis, 92 N. C. 764, 765. 

And a woman who has never had actual sexual intercourse 
with any one is an innocent woman, within the meaning of this 
section, even though she and a man were surprised in each 
other’s embrace, about to commit the act of copulation, but 
before it took place. State v. Hinson, 103 N. C. 374,9 S. E, 
552. 

Status of Reformed Women. — The question whether ta 
slander a woman who had once lapsed from virtue, but who 
had reformed and led an exemplary life, would be a crime 
under this statute, was discussed but undecided in State v. 
Davis, 92 N. C. 764, the court expressing the opinion that 
in view of the strict construction put on the statute it 
would seem to exclude from the protection of its provisions 
every woman who had, at some time of her life, made a 
slip in her virtue, even though she had afterwards reformed. 

Fortunately, however, the question was finally decided in 
favor of the reformed woman and the present law is that 
the fact that a woman at some former period in her life had 
departed from the path of virtue, will not per se entitle a 
defendant, indicted under the statute, to an acquittal; on 
the contrary, if the prosecutrix has satisfied the jury that 
she has reformed and led an exemplary life, she is entitled 
to the protection of the law. State v. Grigg, 104 N. C. 882, 
10 S. E. 684. 

Status of Seduced Women.—‘A man cannot seduce a vir- 
tuous woman and then slander her with impunity, and, when 
indicted for such slander, claim protection against the penal- 
ties of law by pleading her disgrace, which he had caused 
to be brought upon her. The statute would fail to give 
that protection to innocent women, that was intended, if this 
was allowed.’’ State v. Misenheimer, 123 N. C. 758, 763, 31 
S.B.- .852. 

And a woman, seduced before marriage, but whose char- 
acter was good before and since marriage, with this excep- 
tion, is an “innocent woman” under this section. State v. 
Grigg, 104 N. C. 882, 10 S. KE. 684; State v. Misenheimer, 
123° Nu Con758, ols oaeaeooz. 


Slander by Husband.—State v. Edens, 85 N. C. 522, hold- 
ing that a husband is not indictable for slandering his wife, 
is overruled, and now, he is indictable under this section, 
if he wantonly and maliciously slanders his wife. State v. 
Fulton, 149 N. C. 485, 63 S. E. 145. 

Malice Implied.—Where a slanderous charge is made, mal- 
ice is implied, except in case of a privileged communication. 
State v. Malloy, 115 N. C. 737, 20 S. E. 461. 

Burden of Proof.—The burden is upon the State to show 
that an innocent and virtuous woman has been slandered in 
order to convict under the provisions of this section. State 
v. Smith, 155 N.C. 473, 71 S« Ey 305. 

On trial of an indictment for slander under this section, 
the admission of the defendant that he spoke the words 
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charged does not shift the burden of proof upon him to show 
he had not slandered an innocent woman. Her innocence 
is a question for the jury upon the evidence, and no pre- 
sumption of her innocence should be allowed to weigh 
against the defendant. State v. McDaniel, 84 N. C. 803. 


Art. 18. Injuring Others by Use of High 
Explosives. 


§ 14-49. Willful injury a felony; punishment. 
—Any person who shall willfully and maliciously 
injure or attempt to injure any person, or any 
building in actual use for residential or business 
purposes or customarily devoted to any such use 
or any contents thereof, by the use of nitro-gly- 
cerine, dynamite, gunpowder, or other high explo- 
sive, shall be guilty of a felony, and on conviction 
shall be punished by imprisonment in the state 
prison for not less than five years and not more 
than thirty years, (1923, c: 80, s. 1; C. S. 4231(a).) 


§ 14-50. Conspiracy declared a felony; punish- 
ment.—If any two or more persons shall conspire 
to willfully and maliciously injure any person, or 
any building in actual use for residential or busi- 
ness purposes or customarily devoted to any such 
use or any contents thereof, by the use of nitro- 
glycerine, dynamite, gunpowder, or other high 
explosive, each and every one so conspiring shall 
be guilty of a felony, and on conviction shall be 
punished by imprisonment in the state prison for 
not less than two years and not more than fifteen 
years. (1923, c. 80, s. 2; C. S$. 4231(b). 


SUBCHAPTER IV. OFFENSES AGAINST 
THE HABITATION AND OTHER 
BUILDINGS. 


Art. 14. Burglary and Other House-Breakings. 


§ 14-51. First and second degree burglary. 
There shall be two degrees in the crime of burglary 
as defined at the common law. If the crime be 
committed in a dwelling-house, or in a room used 
as a sleeping apartment in any building, and any 
person is in the actual occupation of any part of 
said dwelling-nouse or sleeping apartment at the 
time of the commission of such crime, it shall be 
burglary in the first degree. If such crime be 
committed in a dwelling-house or sleeping apart- 
ment not actually occupied by any one at the 
time of the commission of the crime, or if it be 
committed in any house within the curtilage of a 
dwelling-house or in any building not a dwelling- 
house, but in which is a room used as a sleeping 
apartment and not actually occupied as such at 
the time of the commission of the crime, it shall 
be burglary in the second degree. (Rev., s. 3331; 
1889,.c.. 494-8.) 13> Ci -$..4282.) 

Cross References.—As to power of an individual to arrest 
a burglar, see § 15-40. As to accessories, see § 14-5 et 
seq. As to breaking into or entering jails with intent 
to kill or injure prisoners therein, see § 14-221. 

In General.—Burglary, as defined at common law, was 
a capital offense, i. e., the breaking into and entering of 
the “mansion or dwelling-house of another in the night-time, 
with an intent to commit a felony therein,’ whether the 
intent was executed after the burglarious act or not. This 
has been changed by this section dividing the crime into two 
degrees, first and second, with certain designated differences 
between them, with different punishment prescribed for each. 
State v. Allen, 186 N. C. 302, 119 S. E. 504; State v. Mor- 
fis, 21 SINC g552,. Sesiy een Cad 054) 

The crime of burglary at common law was composed of 
five distinct elements, which were: (1), the breaking; (2), 
the entering ; (3), that the breaking and entry be into a 
mansion house; (4), that the breaking and entering were 
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in the nighttime, and (5), that the breaking and entering 
were with the intent to commit a felony. State v. Whit, 49 
N. C. 349, 350. * 

Curtilage——The meaning of the term curtilage is a piece 
of ground, either inclosed or not, that is commonly used 
with the dwelling house. State v. Twitty, 2 N. C. 102. 

Indictment Must Charge Intended Felony.—In order for an 
indictment to sustain a verdict of guilty of burglary in the 
first degree, it must not only charge the burglarious entry 
with the intent at the time, but must also charge the felony 
intended to be committed with sufficient definiteness, though 
it is not necessary that the actual commission of the in- 
tended felony be charged or proven. State v. Allen, 186 
Nemtearaa 19'S, Bs (504: 

Same—Procf of a Different Intent.—An averment in an 
indictment for burglary, that the breaking was with the 
intent to commit larceny, is supported by proof that the 
entry was made with a purpose to commit a robbery. State 
v. Halford, 104 N. C. 874, 10 S. E. 524. The intent may be 
shown by circumstances. State v. McBryde, 97 N. C. 393, 
AS. e925. 

Indictment Must Charge Occupancy. — The indictment 
charging the offense alleging that the dwelling-house was 
in the actual occupation of someone at the time of the com- 
mission of the crime, was not required at common law, nor 
under sec. 14-53, but now, under the provisions of this sec- 
tion omission of that averment makes the indictment good 
only as an indictment for burglary in the second degree. 
State v. Fleming, 107 N. C. 905, 908, 12 S. KE. 131. 

Burglary can not be committed in a tent or booth erected 
in a market or fair, although the owner lodges in it. See 1 
Hawk. Pl. Cr., Ch. 38, § 35; 1 Hale Pl. Cr. 559; Roscoe Cr. 
Ev., 300. State v. Jake, 60 N. C. 471. 

Burglary in a Store with Sleeping Quarters.—The offense 
of burglary may be committed by breaking into a store if 
there are sleeping quarters in the store, for the sleeping 
there makes it a dwelling. State v. Foster, 129 N. C. 704, 
LR Se Dee 112 

Value of Goods Stolen Immaterial.—A person who burgla- 
riously breaks and enters a dwelling at nighttime while the 
same is occupied is guilty of burglary in the first degree, 
and the fact that the value of goods stolen from the dwell- 
ing is less than $20.00 is no defense to the capital charge, 
the provision of § 14-72, dividing larceny into two degrees, 
by its terms having no application to burglary. State v. 
Richardson, 216 N. C. 304, 4 S. E. (2d) 852. 

Charging Elements of First and Second Degree.—Where 
a burglarious breaking into a dwelling-house. has been 
charged in the bill of indictment, and the evidence tends 
only to establish the capital felony, an instruction to the 
jury that they might return a verdict of guilty in either 
degree is erroneous. State v. Allen, 186 N. C. 302, 119 S. 
E. 504. 

Where there is evidence of a burglarious entry, into a dwell- 
ing-house sufficient to convict of the capital offense, and 
also of the lesser offense, it is reversible error for the trial 
judge to refuse or neglect to charge the different elements 
of law relating to each of the separate offenses, though a 
verdict of guilty of the lesser offense might have been ren- 
dered, and this error is not cured under a general verdict of 
guilty of the greater offense. Id. 

Where all the evidence shows that dwelling was actually 
-occupied, instruction that verdict of burglary in second de- 
gree is not permissible is without error. State v. Johnson, 
Zig NaC. 604, 1255.55. (2d)! 278. 

Discretionary Power of the Jury as to Degree.—The jury 
does not have the discretionary power to return a verdict of 
burglary in the second degree if all the evidence shows bur- 
glary in the first degree. But under an indictment for bur- 
glary in the first degree a verdict of second degree bur- 
glary may be returned if the evidence shows such an of- 
fense. State v. Fleming, 107 N. C. 905, 12 S. E. 131. 

Where, in the trial of an indictment for burglary, the evi- 
dence showed that the house in which the crime was com- 
mitted was actually occupied at the time, a conviction of 
burglary in the second degree is not authorized. State v. 
Johnston, 119 N. C. 883, 26 S. E. 163; State v. Alston, 113 N. 
C. 666, 18 S. E. 692; see sec. 15-171 and notes thereto. 

One charged with burglary in the first degree and having 
admitted the entering and taking, the only question is 
whether it was done at nighttime, and the jury should not 
be charged that they could convict of a lesser offense as 
provided by this section, for the offense was either bur- 
glary in the first degree or larceny. State v. McKnight, 111 
NeaC. 690, 1645- EB. 319: 

Sufficient Evidence to Submit Question of First Degree 
Burglary to Jury.—Evidence that the house was broken 
into by forcing the door open, that the time was late at 
night, and that the prosecuting witness and his wife were 
asleep in the room entered, together with evidence that 
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tracks in the freshly fallen snow were followed and led to 
defendant’s room in another house in a distant part of the 
city, where defendant was apprehended, is held sufficient 
to be submitted to the jury on the question of defendant’s 
guilt of burglary in the first degree. State vy. Oakley, 
210 N. C. 206, 186 S. E. 244, 

Sufficient Evidence to Submit Question of Second Degree 
Burglary.—Evidence that defendants encountered the owner 
of a dwelling house immediately outside of the house at 
nighttime, and marched him into the house at the point of 
firearms and stole money which was hidden in the house, 
is sufficient to be submitted to the jury on the charge of 
second degree burglary, the method of entry being a con- 
structive “breaking”. State v. Rodgers, 216 N. C. 52,5 
led ieseue 

Submission of Question of Guilt of Nonburglarious Break- 
ing.—The evidence tended to show unlawful entry into a 
dwelling at nighttime while same was actually occupied, 
and the actual commission thereia of the felony charged 
in the bill of indictment. The evidence also tended to show 
that a window of the room in which felony was com- 
mitted was open, and that the perpetrator of the crime 
was first seen in this room, and that after the commission 
of the crime he escaped by the open window. ‘There was 
also circumstantial evidence that entry was made by open- 
ing a window of another room of the house. ‘There was also 
sufficient evidence tending to identify defendant as the per- 
petrator of the crime. Held: Although there is no evidence 
of burglary in the second degree, the evidence tends to 
show burglary in the first degree, or a nonburglarious 
breaking and entering with intent to commit a felony, de- 
pending upon whether the perpetrator of the crime entered 
by the open window or burglariously “broke” into the 
dwelling, and therefore the trial court should have charged 
that the defendant might be found guilty of burglary in the 
first degree, guilty of a nonburglarious breaking and en- 
tering of the dwelling house with intent to commit a felony 
or other infamous crime therein, or not guilty, and its fail- 
ure to submit the question of defendant’s guilt of nonbur- 
glarious entry constitutes reversible error. State v. Cham- 
bers 219s Nee Cy 442etl Soe he (ed)? 280, 

Applied in State v. Robertson, 210 N. C. 266, 186 S. E. 
2475 State: vy Walls, 211)N..C. 487, 191 S. E; 232: 

Cited in State v. Lawrence, 199 N. C. 481, 154 S. E. 741; 
State v. Brown, 206 N. C. 747, 175 S. E. 116; State v. Ham- 
let, 206 N. C. 568, 174 S. E. 451; State v. Stevenson, 212 
N. C. 648, 194 S. E. 81. 


§ 14-52. Punishment for burglary—Any person 
convicted, according to due course of law, of the 
crime of burglary in the first degree shall suffer 
death: Provided, if the jury shall so recommend, 
the punishment shall be imprisonment for life in 
the state’s prison. Anyone so convicted of bur- 
glary in the second degree shall suffer imprison- 
ment in the state’s prison for life, or for a term 
of years, in the discretion of the court. (Rev., s. 
3330; Code, s. 994; 1889, c. 434, s. 2; 1870-1, c. 222; 
£941,.6., 246; 67515. 68.5, 4253) 


Cross References.—As to jury returning verdict for sec- 
ond degree burglary when first degree was charged in the 


indictment, see § 15-171 and annotation thereto. See also, 
annotation to § 14-51, 
Editor’s Note.—The 1941 amendment inserted the pro- 


viso. 

Quoted in State v. Oakley, 210 N. C. 206, 18 S. E. 244; 
State v, Johnson, 218 N. C. 604, 12 S. E. (2d) 278. 

Cited in State v. Lawrence, 199 N. C. 481, 154 S. E. 741. 


§ 14-53. Breaking out of dwelling-house bur- 
glary.—If any person shall enter the dwelling- 
house of another with intent to commit any fel- 
ony or other infamous crime therein, or being in 
such dwelling-house, shall commit any felony or 
other infamous crime therein, and shall, in either 
case, break out of such dwelling-house in the 
nighttime, such person shall be guilty of burglary. 
(Rev., s. 3332; Code, s. 995; R..C., c. 34, s. 8; 
12 Anne, c. 7, s. 3; C. S. 4234.) 

Indictment Must Charge Breaking Out.—One charged by 
indictment of breaking into a house cannot be convicted of 


breaking out, and a charge of the court to that effect is er- 
ror. State v. McPherson, 70 N. C. 239, 
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§ 14-54. Breaking into or entering houses other- 
wise than burglariously.—If any person, with in- 
tent to commit a felony or other infamous crime 
therein, shall break or enter either the dwelling- 
house of another otherwise than by a burglarious 
breaking; or any storehouse, shop, warehouse, 
banking-house, counting-house or other building 
where any merchandise, chattel, money, valuable 
security or other personal property shall be; or 
any uninhabited house, he shall be guilty of a 
felony, and shall be imprisoned in the state’s 
prison or county jail not less than four months 
nor more than ten years. (Rev., s. 3333; Code, s. 
996; 1874-5, c. 166; 1879, c. 323; C. S. 4235.) 


Intent Must Be Shown.—In order to convict under this sec- 
tion it is necessary to show intent and a failure to show in- 
tent leaves no other course except acquittal. State v. Spear, 
164 N. C. 452, 79 S. E. 869. 

The case of State v. Hooker, 145 N. C. 581, 59 S. E. 866, is 
cited and it is said that the construction of the statute in 
that case, which is that intent should only apply to a break- 
ing into an uninhabited house, was obiter dictum as that 
peint was not raised in the case. Clark, C. J., dissents on 
the grounds that a conviction for a less offense should be 
sustained.—Ed. Note. 

In State v. Crisp, 188 N. C. 799, 801, 125 S. E. 543, it is 
said: “The trial court was doubtless misled by the dictum 
in State v. Hooker, 145 N. C. 581, 582, 59 S. E. 866, to the ef- 
fect that, as used in section 3333 of the Revisal, the words 
‘with intent to commit a felony or other infamous crime 
therein,’ applied only to the clause with which it was closely 
connected, and not to all the clauses in the section; but this 
was expressly disapproved in State v. Spear, 164 N. C. 
452, 79 S. E. &%9. And further, it should be noted that this 
section of the Revisal has been restated in accordance with 
the decision in the Spear case, brought forward as_ sec- 
tion 4235 [now G. S. 14-54] in the Consolidated Statutes.’’ 

“Unlawfully Breaking’? Charges Intent. — An indictment 
under this section for housebreaking, is sufficient when 
charging ‘that defendant did break and enter (otherwise 
than burglarious breaking) the storeroom and house, ete., 
with intent to commit a felony, to wit, with intent the goods, 
etc., etc., feloniously to steal, etc.’’ and is not defective for 
the failure to allege that the breaking and entering was 
feloniously done, there being no distinction between the 
words “unlawfully breaking’ and “entering with the in- 
tent to commit a felony.” State v. Goffney, 157 N. C. 
624, 73 S. E. 162. 

Intent to Commit More Than One Offense.—An indictment 
for entering a house with an intent to commit a felony or 


other infamous crime is not defective because it charges 
an intent to commit more than one offense. State v. 
Christmas, 10t N.C) 749, SS. 3B. 36k, 


Owner Procuring Act to Be Done.—In order to convict of 
housebreaking under this section there must have been an 
unlawful entry by the prisoner, and when the owner has 
procured the act to be done by the prisoner in company with 
and at the instance of the one selected by the owner for 
the purpose, the entry is lawful, and no crime is showin to 
have been committed, whatever the intent of the prisoner 
may have been at the time. State v. Goffney, 157 N. C. 
624, 73S. E. 162. 

Entry without Breaking.—It is evident it was the inten- 
tion of the Legislature to make it a penal offense to wil- 
fully break into a store-house where merchandise, etc., is 
kept, or into an wninhabited house, or to wilfully enter 
into a dwelling-house in the night otherwise than by break- 
ing, with the intent to commit a felony. State v. Hughes, 86 
N. C. 662, 664. 

Crime Therein Distinct from Breaking and Entering.— 
“Prosecution for larceny will not bar a subsequent prosecu- 
tion for breaking and entering with intent to commit lar- 
ceny, the larceny being necessarily distinct from the break- 
ing and entering. State v. Ridley, 48 Iowa, 370; Fisher v. 
State, 46 Ala., 717; State v, Ford, 30 La. Ann. (Part I), 311; 
People v. Curtis, 76 Cal., 517; Smith v. State, 22 Tex. App., 
350; Copenhaven v. State, 15 Ga. 64.’’ State v. Hooker, 145 
N. C. 581, 584, 59 S. EB. 866. 

Erroneous Instruction.—The state’s evidence tended to 
show that defendant broke and entered the dwelling house 
in question at night while same was occupied as a sleeping 
apartment, stole some money and ran when the female oc- 
cupant discovered him and screamed. Defendant contended, 
upon supporting evidence, that at the time he was too 
drunk to know where he was or what he was doing. ‘The 
court instructed the jury that defendant might be con- 
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victed of burglary in the first degree, or of burglary in the 
second degree, if they found that the room was unoccupied, 
but if they found defendant was too drunk to form felonious 
intent they should return a verdict of not guilty. Held: 
The instruction required the jury to find the defendant 
guilty of burglary in the first degree or not guilty, since 
there was no evidence that the room was unoccupied, and 
defendant is entitled to a new trial for error of the court in 
failing to instruct that defendant might be found guilty of 
breaking and entering otherwise than burglariously, or of 
an attempt to commit the offense. State v. Feyd, 213 N. C. 
G17 19F “Sa Boel ls 

Question for the Jury.—Under sec. 15-40 a person in whose 
presence a felony is committed has power to arrest the of- 
fender. Where some one breaks into the garage of another 
and the owner of the garage is killed in trying to make the 
arrest, the question of the offense being committed in his 
presence should be submitted to the jury. State v. Black- 
welder, 182 N. C. 899, 109 S. E. 644. 

Evidence Sufficient for Conviction.—Evidence that a cot- 
ton mill had been broken into and that goods taken there- 
from had been found in defendant’s possession within an 
hour or two thereafter, with further evidence of his unlaw- 
ful possession, is sufficient for conviction, under the pro- 
visions of this section and defendant’s demurrer to the 
State’s evidence, or motion for dismissal thereon, is prop- 
erly overruled. State v. Williams, 187 N. C. 492, 122 S. E. 13. 

Duty of Court to Submit to Jury Question of Guilt Here- 
under Where Indictment Charges First Degree Burglary.— 
Where the evidence is sufficient to justify it upon a bill 
of indictment charging a defendant with burglary in the 
first degree, it is the duty and mandatory upon the court 
to submit to the jury the question of whether or not the 
defendant is guilty of breaking and entering the dwelling 
house in question at the time and place mentioned in the 
bill of indictment otherwise than burglariously, and it is 
error for the court to fail or refuse to do so. State v. 
Johnson, 218 N. C. 604, 12 S. E. (2d) 278. 

The evidence tended to show unlawful entry into a 
dwelling at nighttime while same was actually occupied, 
and the actual commission therein of the felony charged in 
the bill of indictment. The evidence also tended to show 
that the window of the room in which the felony was com- 
mitted was open, and that the perpetrator of the crime was 
first seen in this room, and that after the commission of 
the crime he escaped by the open window. There was also 
circumstantial evidence that entry was made by opening 
a window of another room of the house. There was also 
sufficient evidence tending to identify defendant as the per- 
petrator of the crime. Held: Although there is no evidence 
of burglary in the second degree, the evidence tends to show 
burglary in the first degree, or a nonburglarious breaking 
and entering with intent to commit a felony, depending upon 
whether the ,perpetrator of the crime entered by the open 
window or burglariously ‘“‘broke’ into the dwelling, and 
therefore the trial court should have charged that the de- 
fendant might be found guilty of burglary in the first de- 
gree, guilty of a nonburglarious breaking and entering of the 
dwelling house with intent to commit a felony or other in- 
famous crime therein, or not guilty, and its failure to sub- 
mit the question of defendant’s guilt of nonburglarious entry 
constitutes reversible error. State v. Chambers, 218 N. C. 
442, 11 S. E. (2d) 280. 

Evidence held sufficient to sustain conviction under this 
section. State v. Hargett, 196 N. C. 692, 146 S. E. 801. 

Cited in State v. Ellsworth, 130 N. C. 690, 41 S. KE. 548, 
in dissenting opinion, State v. Gadberry, 117 N. C. 811, 23 
S. E. 477; State v: Ratcliff, 199 N. €. 9; 11, 153 S. B) 605: 
State v. Setzer, 198 N. C. 663, 153 S. E. 118. 


§ 14-55. Preparation to commit burglary or 
other house-breakings.—If any person shall be 
found armed with any dangerous or offensive 
weapon, with the intent to break or enter a dwell- 
ing, or other building whatsoever, and to commit 
a felony or other infamous crime therein; or shall 
be found having in his possession, without lawful 
excuse, any pick-lock, key, bit or other implement 
of house-breaking; or shall be found in any such 
building, with intent to commit a felony or other 
infamous crime therein, such person shall be 
guilty of a felony and punished by fine or im- 
prisonment in the state’s prison, or both, in the 
discretion of the court. (Rev., s. 3334; Code. 
s..99759190%) 0.18980 Ce Sa48863) 


The offense of possessing implements of housebreaking 
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without lawful excuse, does not require the proof of any 
“intent” or “unlawful use.” State v. Vick, 213 N. C. 235, 
195: 3: EB. 779; 

A sentence of not less than twenty-five nor more than 
thirty years upon a plea of guilty of possession of weap- 
ons and implements for house breaking, in violation of this 
section is within the discretion of the court conferred by 
the statute, and is not objectionable as a cruel and unusual 
punishment within the meaning of Art. I, sec. 14, of the 
Constitution of North Carolina. State v. Cain, 209 N. 
ASe 275%," 183° “S. E: » 300. 


§ 14-56. Breaking into or entering railroad cars. 
—lt any person shall, with intent to commit lar- 
ceny or other felony, break any seal upon a 
railroad car containing any goods, wares, freight 
or other thing of value, or shall unlawfully and 
willfully break or enter into any railroad car 
containing any goods, wares, freight or other 
thing of value, such person shall upon conviction 
be punished by confinement in the penitentiary in 
the discretion of the court for a term not exceed- 
ing five years. Any perso: found unlawfully in 
such car shall be presumed to have entered in vio- 
lation of this section. (1907, c. 468; C. S. 4237.) 


Cited in State v. Brown, 198 N. C. 41, 150 S. E. 635; State 
v. Hendricks, 207 N. C. 873, 178 S. BE. 557. 


§ 14-57. Burglary with explosives——Any per- 
son who, with intent to commit crime, breaks and 
enters, either by day or by night, any building, 
whether inhabited or not, and opens or attempts 
to open any vault, safe, or other secure place by 
use of nitro-glycerine, dynamite, gunpowder, or 
any other explosive, or acetylene torch, shall 
be deemed guilty of burglary with explosives. 
Any person convicted under this section shall be 
punished as for burglary in the second degree, as 
provided in § 14-52. (1921, c. 5; C. S. 4237(a).) 

Cited in State v. Vick, 213 N. C. 235, 195 S. E. 779, 


Art. 15. Arson and Other Burnings. 


§ 14-58. Punishment for arson.—Any person 
convicted according to due course of law of the 
crime of arson shall suffer death: Provided, if the 
jury shall so recommend, the punishment shall be 
imprisonment for life. (Rev., s. 3335; Code, s. 
OSRr IR At. 34,S. 2; 1870-1, ca222 G4 en 215. 
Basie. vo. 4238:) 


Cross References.—As to accomplices, 
As to arrest of offender by 
prosecution, see § 69-2. 

Editor’s Note.—At common law arson was defined by 
Lord Coke-as “the malicious and voluntary burning of the 
house of another by night or by day.” ‘‘House’’ was meant 
to designate dwelling house and did not apply to barns and 
other buildings. Some of the states have extended the 
term so as to apply it to all property, and the common-law 
idea of “fan offense against the security of the habitation” 
has been extended to an “offense against property.” With 
this extension of application and meaning has come a 
change in the penalty, and but few states punish the offense 
by death. 

In this state all offenses against property other than the 
habitation are covered by statutes making the offense pun- 
ishable by imprisonment. So the offense that carries the 
death penalty is one against the habitation only and one 
that will greatly endanger human life. The 1941 amend- 
ment added the provision for life imprisonment upon rec- 
ommendation of the jury. 

By the act of 1869 the punishment for arson was confine- 
ment in the penitentiary, but by the act of 1871 a death 
penalty was fixed. In State v. Wise, 66 N. C. 120, the de- 
fendant was convicted and received the death sentence but 
judgment was arrested because the indictment did not 
specify which of the two acts it was found under. The fail- 
ure to set out in the indictment the date of the offense left 
a question as to which of the statutes should apply as both 
of them provided punishment, one for offenses before April 
4, 1871, the other for offenses after that date. 

Wood Must Be Charred.—Where the statete requires that 


see § 14-5 et seq. 
insurance commissioner and 
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the building be “burned” an indictment charging “setting 
fire to’’ is not sufficient for there can be a setting fire to 
without charring the wood, as required to constitute burning. 
But if the statute provides “‘setting fire to,’* the indictment 
charging “setting fire to and burning” is sufficient as the 
charge of burning is surplusage and not detrimental to the 
indictment. State v. Hall, 93 N. C. 571. 

Cited in State v. Freeman, 197 N. C. 376, 148 S. 
State v. Wilfong, 222 N. C. 746, 24 S. E. (2d) 629, 


§ 14-59. Burning of certain public and other 
corporate buildings.—If any person shall willfully 
and maliciously burn the stetehouse, or any of the 
public offices of the state, or any courthouse, jail, 
arsenal, clerk’s office, register’s office, or any house 
belonging to any county or incorporated town in 
the state or ‘o any incorporated company what- 
ever, in which are kept the archives, documents, 
or public papers of such county, town or corpora- 
tion, he shall, on conviction, be imprisoned in the 
state’s prison for not less than five nor more than 
ten years. (Rev., s. 3344; Code, s. 985, subsec. 3; 
R. C.. c. 34, s. 7; 1830, c. 41, s, 1> 1868-9, c. 167, 
S753), §.°4239.) 

Intent Necessary.—“If the prisoner put fire to the jail, not 
with an intention of destroying it, he is not guilty under the 
act of assembly. But if he put fire to the jail and burnt it 
with an intent to burn it down and destroy it, he is guilty, 
notwithstanding the fire went out, or was put out by others 
before the intention of the prisoner was completed by burn- 
ing down the jail; and this is the law, although his main 


intention was to escape.” State v. Mitchell, 27 N. C. 350, 
353. 


E. 450; 


§ 14-60. Setting fire to schoolhouse.—TIf any per- 
son shall willfully set fire to any schoolhouse, or 
procure the same to be done, he shall be guilty of 
a felony, and upon conviction shall be punished 
by imprisonment in the state’s prison or the 
county jail, and may also be fined, in the discre- 
tion of the court. (Rev., s. 3345; 1901, c. 4, s. 28; 
a9TO¢ ec. 70°C. S74240,) 


§ 14-61. Burning or attempting to burn certain 
bridges and buildings.—If any person, with intent 
to destroy the same, shall willfully and maliciously 
set fire to and burn any public bridge, or private 
toll-bridge, or the bridge of any incorporated 
company, or any fire-engine house, or any house 
belonging to any county or incorporated town, 
used for public purposes other than the keeping 
of archives, documents and public papers, or any 
house belonging to an incorporated company and 
used in the business of such company; or if any 
person shall willfully and maliciously attempt to 
burn any of such houses or bridges, or any of the 
houses or buildings mentioned in this article, the 
person offending shall be guilty of a felony and 
shall be punished by imprisonment in the state’s 
prison or county jail for not less than four months 
nor more than ten years. (Rev., s. 3337; Code, 
s. 985, subsec. 4; R. C., c. 34, s. 30; 1825, c. 1278; 
ee miA24 1.) 

City Market House.—A person charged with damaging a 
market house by fire must be tried under this section and 
not under a municipal ordinance as the general law must 
prevail over the ordinance, when they conflict. The munici- 


pal court would have jurisdiction only by express legislation 
conveying it. Washington v. Hammond, 76 N. C. 33. 


§ 14-62. Setting fire to churches and certain 
other buildings—If any person shall wantonly 
and willfully set fire to or burn or cause to be 
burned, or aid, counsel or procure the burning of, 
any church, chapel or meeting-house, or any sta- 
ble coach house, outhouse, warehouse, office, shop, 
mill, barn or granary, or to any building or erec- 
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tion used in carrying on any trade or manufac- 
ture, or any branch thereof, whether the same or 
any of them respectively shall then be in the pos- 
session of the offender, or in the possession of any 
other person, he shall be guilty of a felony, and 
shall be imprisoned in the state’s prison for not 
less than two nor more than forty years. (Rev., 
s. 3338: 1885, c. 66; 1903, c. 665, s. 2; 1874-5, c. 
228: Code, s. 985, subsec. 6; 1927, c..11, s. IR toy Soy 
4242.) 


I. In General. 
II. Indictment. 
III. Evidence. 
IV. Question for Jury. 


Cross References. 

As to buildings destroyed by a tenant, see § 42-11 and an- 
notation thereto. As to burning crops in “fields, see § 14- 
141, As to burning of gin-houses, tobacco houses, and sta- 
bles, see § 14-64. As to setting fire to grass and brush 
lands and woodlands, see § 14-136. 


I. IN GENERAL. 


Editor’s Note—By the amendment Public Laws 1927, c. 11, 
that part immediately after “‘set fire to” reading as follows 
“or burn or cause to be burned, or aid, counsel or procure 
the burning of,’ was added. 

Crime Fixed Herein Is Separate from That in § 14-66. 

—A verdict of not guilty on a count brought under this sec- 
tion does not necessarily carry a verdict of not guilty on a 
second count brought under § 14-66, the counts being sep- 
arate and distinct and each requiring proof of facts which 
the other does not. State v. Pierce, 208 N. C. 47, 179 S. 
E. 8. 
Barn Defined.—A building of hewn logs (twenty-six feet 
by fifteen), divided by a partition of the same, upon one 
side of which were horses and upon the other corn, oats and 
wheat (threshed and unthreshed), also hay, fodder, etc., hav- 
ing sheds adjoining, under which were wagons and other 
farming utensils, is a “barn” within the meaning of this 
section. State v. Cherry, 63 N. C. 493. 

But a house seventeen feet long and twelve wide, setting 
on blocks in a stable yard, having two rooms in it—one quite 
small, used for storing nubbins and refuse corn to be first 
fed to the stock, and the other used for storing peas, oats, 
and other products of the farm—is not a barn within the 
meaning of the statute. State v. Laughlin, 53 N. C. 455. 


Il. INDICTMENT. 


“Wantonly and Wilfully’ Must Be Charged.—An indict- 
ment charged that the defendant “did unlawfully, wilfully 
and feloniously set fire to and burn a certain gin house, be- 
longing to B. and in the possession of one G.? Verdict of 
guilty and defendant moved in arrest of judgment for that 
this section had been amended (Laws 1885, Chapter 66,) by 
striking out the words “unlawfully and maliciously’? and in- 
serting in lieu thereof ‘wantonly and willfully,’ and that the 
words used in the indictment are not synonymous with those 
required by the amended statute. The objection would be 
well taken if this indictment was sustainable only under 
this section. State v. Morgan, 98 N. C. 641, 3 S. E. 27; State 
v. Massey, 97 N. C. 465, 2 S. E. 445. But it is a valid in- 
dictment under section 14-64, as was held in State v. Thorne, 
81 N. C. 555, cited and followed by State v. Green, 92 N. Cc 
779, It seems to be the rule that “unlawfully and wilfully” 
do not answer the requirements under this section but un- 
der section 14-64 it is sufficient in the indictment. State v. 
Pierce, 123 N. C. 745, 746, 31 S. EH. 847. 

Charge of Particular Intent Not Necessary.—An _indict- 
ment for burning a mill, under this section, as amended by 
the Laws of 1885, Ch. 66, need not allege that the prisoner 
set fire to the mill with the intent to injure some particular 
person. State v. Rogers, 94 IN. C2860; 

It was formerly the rule that an indictment under this 
section for burning a barn must aver that the act was done 
“with intent thereby to injure or defraud’? some person. 
And an indictment for such offense at common law must 
charge that the barn contained hay or grain, or is a parcel 
of the dwelling house. State v. Porter, 90 N. C. 719. 

Title to Property Immaterial—In the indictment it is not 
necessary to set out that the burned property ‘‘was the 
property of” or “was in the possession of’? anyone. The 
constituent element is “wilful and wanton.” State v. Dan- 
jefe 2i. N.C. 574, 28-Sis Ba2oo: 

Kind of Building Must Be Specified—An indictment for 
burning a gin house will not lie under this section as a gin 
house is not specified. An indictment describing the subject 
of offense as “house” is sufficient to describe a dwelling, 
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and ‘house’? is only used to describe dwellings. 
tion applies only to specified buildings. 
NaiG. 9952 


This sec- 
State v. Thorne, 8} 


III. EVIDENCE. 


In General.—_Under an indictment for burning a barn evi- 
dence of bad blood for the owner of the barn, footprints, 
failure of defendant to go to fire when the remainder of the 
neighborhood was there, the hour defendant arose, and his 
acts when notified of the fire is admissible and is sufficient 
to sustain a verdict of guilty. State v. Allen, 149 N. C. 458, 
62S, C597: 

Admissibility. On trial under indictment under this 
section for burning a barn to collect fire insurance there- 
on, evidence that the defendant at another place, at 
some indefinite time in the past, had another barn to 
burn is incompetent and does not come within the ex- 
ceptions to the general rule, there being no causal rela- 
tion between the two fires, or logical or natural connec- 
tion between them, nor were they a part of the same trans- 
action. State v. Deadmon, 195 N. C. 705, 143 S. E. 514. 

Motive or Intent.—“‘It is not always necessary to show 
either a motive or an intent, for in some offenses the intent 
to do the forbidden act is the criminal intent, and the act 
committed with that intent constitutes the crime. If the 
person has done the act which in itself is a violation of the 
law, he will not be heard to say that he did not have the in- 
tent. State v. King, 86 N. C. 603; State v. Voight, 90 N. C. 
741; State v. Smith, 93 N. C. 516; State v. McBrayer, 98 N. 
C. 619, 2 S. EB. 755; State v. McLean, 121 N. C. 589, 28 S. E. 
140, 42 L. R. A., 721. But this principle does not apply when 
the act is itself equivocal and becomes criminal only by 
reason of the intent.’’ State v. Morgan, 136 N. C. 628, 629, 
48 S. E. 670. 

Bad Feeling.—It is entirely competent for the State to 
show motive upon the part of the defendant to burn a barn 
occupied and used by the witness, and to that end it was 
proper to show that bad feeling existed, and the reason for 
it, but that part of a reply of a witness in which he stated 
that defendant had been convicted of stealing and sent to 
the chain gang should be excluded and the jury carefully 
cautioned not to regard it as it puts the character of the 
defendant in issue. State v. Barrett, 151 N. C. 665, 666, 65 


Where the only evidence against a person accused of burn- 
ing a barn is threats made by him, without any evidence 
connecting him with the execution of said threats, or with 
the offense charged, the trial judge should withdraw the case 
from the jury. State v. Freeman, 131 N. C. 725, 42 S. E. 575. 

The proof of threats directed against the son and grandson, 
from their near relationship to the owner of a burned house, 
is relevant, though perhaps feeble, in showing general ill 
will to the family and a motive for the act. State v. Rash, 
34 N. C. 382; State v. Gailor, 71 N. C. 88; State v. Green, 
92 N. C. 779; State v. Thompson, 97 N. C. 496, 498, 1 S. E. 
921. 

Same—Toward Agent.—Ill will toward an agent of the 
owner of a building is not sufficient to show motive for set- 
ting fire to the building, as such evidence 
State v. Battle, 126 N. C. 1036, 35 S. E. 624. 

Clark, J., dissents on the ground that malice toward the 
owner is not necessary to constitute the offense, and though 
the ill will was remote it was a circumstance to show motive. 

Proof of Title Not Necessary.—‘‘Ownership is alleged only 
to identify the property, and is sufficiently proved by show- 
ing occupancy. State v. Daniel, 121 N. C. 574, 576, 28 S. E. 
255; State v. Thompson, 97 N. C. 496, 1 S. E. 921; State v. 
Jaynes, 78 N. C. 504, 507; State v. Gailor, 71 N. C. 88.” 
State v. Sprouse, 150 N. C. 860, 861, 64 S. E. 900. 

“This section is copied from the English Statute of 7 and 
8 Geo. IV., c. 30; and under that it was sufficient to allege 
the building simply ‘of? A. (Archb. Cr. Pl. [3d Am. Ed.] 
262, and Ixiv.); and this is the better practice, proof of either 
possession or property being sufficient identification.’’ State 
v. Daniel, 121 N.C. 574, 577, 28S. B.3255. 

Subsequent Attempt to Fire Another Building.—Where the 
defendant was indicted for setting fire to an outhouse, evi- 
dence is competent to show that at the same time an attempt 
was made to fire a dwelling-house near it, the evidence di- 
rectly connecting the defendant with the latter attempt. 
State v. Thompson, 97 N. C. 496, 1S. E. 921. 

Blood Hounds.—On the trial of defendant for burning a 
barn, the tracing by the bloodhounds some two hours later 
of a track leading from the rear of the barn to defendant’s 
residence, together with the identification of the track as 
that of defendant by one of his shoes, with evidence of mo- 
tive, is sufficient evidence of guilt to take the case to the 
jury. State v. Thompson, 192 N. C. 704, 135 S. E. 775. 


IV. QUESTION FOR JURY. 
Must Be Sufficient Evidence.—The general rule is, if there 


is too remote. 
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be any evidence tending to prove the fact in issue the weight 
of it must be left to the jury, but if there be no evidence 
conducing to that conclusion the Judge should say so, and, 
in a criminal case, direct an acquittal. In State v. Vinson, 
63 N. C. 335, it is said: “But it is confessedly difficult to 
draw the line between evidence which is very slight, and that 
which, as having no bearing on the fact to be proved, is in 
relation to that fact no evidence at all.’ The evidence must 
be more than sufficient to raise a suspicion or a conjecture. 
State v. Rhodes, 111 N. C. 647, 650, 15 S. E. 1038. 

Where, in a prosecution under this section, the evidence 
fails to establish the felonious origin of the fire or the identity 
of the defendant as the one who committed the offense 
charged, or circumstances from which these facts might rea- 
sonably be inferred, it is insufficient to be submitted to the 
jury. State v. Church, 202 N. C. 692, 163 S. E. 874. 

On trial for wilfully and wantonly burning a barn in vio- 
lation of this section, evidence of the felonious origin of 
the fire and of the identity of the defendant as the culprit 
is sufficient to be submitted to the jury that defendant 
had committed the crime, the corpus delicti being reasonably 
inferable from the circumstances, there being evidence that 
a fresh boot track found at the scene of the crime was 
made by defendant’s boot, and that defendant failed to 
answer charges of his brother, made in the presence of 
officers, under circumstances calling for a reply. State v. 
Wilson, 205 N. C. 376, 171 S. E. 338. 

Intent.—It is prima facie presumed that a person intended 
the natural consequence of his act when he set fire to a 
building. But this is subject to rebuttal by evidence to the 
contrary and then “intent”? becomes a question for the jury. 
State v. Phifer, 90 N. C. 721. 

Alibi.—The burden of proving an alibi does not rest on 
the prisoner, but the burden of proving the guilt of the 
prisoner rests on the state. It is for the jury to decide, and 
it is only necessary for the prisoner to offer enough evidence 
to produce in the mind of the jury a reasonable doubt. State 
v. Jaynes, 78 N. C. 504. 


§ 14-63. Burning boats and barges.—If any per- 
son, with the intent to destroy the same, shall 
willfully and maliciously, or for a fraudulent pur- 
pose, set fire to and burn any boat, barge or float, 
whether he be the owner thereof or not, he shall 
be guiity of a felony and shall be punished .by 
imprisonment in the state’s prison for not less 
than four months nor more than ten years, or 
fined in the discretion of the court. (1909, c. 854; 
C. S. 4243.) 


§ 14-€4. Burning of gin-houses, tobacco houses 
and stables—Every person convicted of the will- 
ful burning of any gin-house or tobacco house, or 
any part thereof, or, in the nighttime, of any stable 
containing a horse or a mule, or cattle, shall be 
imprisoned in the state’s prison not less than two 
nor more than ten years. (Rev., s. 3341; 1863, 
Cla. 1868-0, 6167, s.5; 1903, ¢.. 665,621 Coda 
Spsousupsec.e: C..5, 4244.) 


Cross References.—As to burning crops in the field, see 
§ 14-141. As to setting fire to churches and certain other 
buildings, see § 14-62. As to setting fire to grass and 
brush lands and woodlands, see §§ 14-136 and 14-137. 

Indictment in General.—That any informality will not be 
grounds for quashing proceeding if the charge is set out in 
a clear manner and enough matter appears to enable the 
court to proceed to judgment, see sec. 15-153. That judg- 
ments will not be vitiated for failure to aver certain un- 
necessary matter, see section 15-155. State v. Rogers, 168 
IS Ce 112 83S, ES 161. 

Necessity of Alleging ‘‘Wilful Burning.’”’—In the case of 
State v. Thorne, 81 N. C. 555, there was an indictment for 
unlawfully, maliciously and feloniously burning a ginhouse. 
The court was asked to charge the jury that the defendant 
could not be convicted under the act of 1869, because the 
burning was not charged to have been wilfully done. The 
court held that the word maliciously was more comprehen- 
sive and included wilfully. State v. Green, 92 N. C. 779, 783. 

“Nighttime” Must Be Alleged —An indictment which 
omits to allege that the burning was in the “nighttime,” 
is defective. State v. England, 78 N. C. 552. 

Necessity of Showing Motive.—It is never indispensable to 
a conviction that a motive for the commission of the crime 
should appear. But when the State has to rely upon cir- 
cumstantial evidence to establish the guilt to the defendant, 
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it is not only competent, but often very important, in 
strengthening the evidence for the prosecution, to show a 
motive for committing the crime. State vy. Green, 92 N. C. 
779, 782. 


§ 14-65. Fraudulently setting fire to dwelling- 
houses.—If any person, being the occupant of any 
building used as a dwelling-house, whether such 
person be the owner thereof or not, or, being the 
owner of any building designed or intended 
as a dwelling-house, shall willfully and wan- 
tonly or for a fraudulent purpose set fire to or 
burn or cause to be burned, or aid, counsel 
or procure the burning of such building, he shall 
be guilty of a felony, and shall be punished by 
imprisonment in the state’s prison or county jail, 
and may also be fined, in the discretion of the 
court. (Rev., s. 3340; Code, s. 985; 1903, c. 665, 
S. 3; 1909, c. 862; 1927, c. 11, s. 2; C. S, 4245.) 


Editor’s Note.—By the amendment Public Laws 1927 eee old 5 
that part of the section immediately following “set fire to” 
reading as follows ‘or burn or cause to be burned, or aid, 
counsel or procure the burning of,” was added. 

Specifying Particular Fraudulent Purpese—Where in a 
prosecution under this section the indictment charges 
that the defendant burned his dwelling-house for the fraud- 
ulent purpose of obtaining insurance money thereon, and the 
court charges the jury that if they should find beyond a rea- 
sonable doubt that the defendant did the act charged for a 
fraudulent purpese, it was not necessary for the bill of in- 
dictment to specify any particular fraudulent purpose, and 
the unnecessary allegation in the bill is not, necessarily, fatal. 
State v. Morrison, 202 N. C. 60, 161 S. E. 725. 

Sufficiency of Evidence—Evidence that fire in defend- 
ant’s house started in a closet in which was hanging a 
quilt soaked in kerosene, that kindling wood was on the 
floor of the closet, that the closet had no ceiling, but 
opened at the top into the attic, that defendant was be- 
ing pressed to pay installments on the mortgage on the 
house, and was threatened with foreclosure, with other 
incriminating circumstantial evidence, establishes a mo- 
tive and an opportunity for the defendant to commit the 
crime, and that the fire was of incendiary origin, and is 
sufficient to be submitted to the jury in a prosecution 


under this section. State v. Moses, 207 N. C. 139, 176 S. 
a 207s 


Cited in State v. Kluttz, 206 N. C. 726, 727, 175 S. E. 81.. 


§ 14-66. Willful and malicious burning of per- 
sonal property. — Any person who shall will- 
fully or maliciously burn, or cause to be burned, 
or aid, counsel, or procure the burning of any 
goods, wares, merchandise, or other chattels or 
personal property of any kind, whether the same 
shall be at the time insured, by any person or 
corporation against loss or damage by fire, or not, 
with intent to injure or prejudice the insurer, 
creditor or the person owning the property, or any 
other person, whether the same be the property 
of such person or another, shall be guilty of a fel- 
ony. (1921, c. 119; C. S, 4245(a).) 

See the note to § 14-62. 

Evidence that defendant’s car was driven away from de- 
fendant’s house shortly before defendant’s personal property 
therein was destroyed by fire, and that the car had been 
driven to the house several times during the days preced- 
ing the fire, and that the occupants of the car were heard 
in the house, is held insufficient, in the absence of evi- 
dence that defendant was one of the occupants of the car, 
to resist defendant’s motions for judgment as of non- 
suit in a prosecution under this section, although there 
was ample evidence that the fire was of incendiary origin 
and destroyed personal property of defendant which had 


been insured by him. State v. Simms, 208 N. C. 459, 181 
S.) Be 269, 


§ 14-67. Attempting to burn dwelling-houses 
and certain other buildings.—If any person shal}! 
willfully attempt to burn any dwelling-house, un- 
inhabited house, barn, stable or outhouse, or any 
mill, manufacturing house, cotton gin, tobacco 
barn, granary or turpentine distillery, the prop- 
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erty of another, he shall be guilty of a felony, and 
shall be punished by imprisonment in the state’s 
prison or county jail, and may also be fined, in 
the discretion of the court. (Rev., s. 3336; Code, 
s. 985, subsec. 7; 1876-7, c. 13; C. S. 4246.) 

See notes to section 14-64. 

In Gereral.—A conviction for burning a ginhouse can be 
had either under this section or section 14-64. All that is 
required is a clear statement of the charge and because 
of sections 15-153, 15-155 if sufficient matter is set out in 
the charge, the proceedings will not be quashed, because of 
use of terms that have the same meaning as those used in 
the statute. If the punishment does not exceed that pre- 
scribed by either section it is immaterial under which sec- 
tion the conviction was had. State v. Rogers, 168 N. C. 
WZ oer. bn 161. 

Cited in State v. Hampton, 210 N. C. 283, 186 S. E. 251. 


' § 14-68. Failure of owner of property to comply 
with orders of public authorities.—If the owner or 
occupant of any building or premises shall fail to 
comply with the orders of the chief of the fire de- 
partment, or of the insurance commissioner, he 
shall be guilty of a misdemeanor, and shall be 
fined not less than ten nor more than fifty dollars 
for each day’s neglect. (Rev., s. 3343; 1899, c. 58, 
s. 4; C. S. 4247.) 


§ 14-69. Failure of officers to investigate incen- 
diary fires——If any town or city officer shall fail, 
neglect or refuse to comply with any of the re- 
quirements of the law in regard to the investiga- 
tion of incendiary fires, he shall be guilty of a 
misdemeanor and may be fined not less than 
twenty-five nor more than two hundred dollars. 
(Reyv., s. 3342; 1899, c. 58, s. 5; C. S. 4248.) 


SUBCHAPTER V. OFFENSES AGAINST 
PROPER Ya 


Art. 16. Larceny. 


§ 14-70. Distinction between grand and petit 
larceny abolished.—All distinctions between petit 
and grand larceny, where the same has had the 
benefit of clergy, are abolished; and the offense 
of felonious stealing, where no other punishment 
shall be specifically prescribed therefor by stat- 
ute, shall be punished as petit larceny is: Provided, 
that in cases of much aggravation, or of hardened 
offenders, the court may, in its discretion, sentence 
the offender to the state’s prison for a period not 
exceeding ten years. (Rev., s. 3500; Code, s. 1075; 
eC sic.sas, 8.1267" C..§-4249.) 


Cross References.—As to larceny from dwelling by break- 
ing and entering, see § 14-51 et seq. As to stealing of air- 
craft, see § 63-25. As to obtaining property by false pre- 
tense, see § 14-100 et seq. As to taking away or injuring 
exhibits at fairs, see § 14-164. As to robbing fishing nets, 
see § 113-248. As to theft of property from public libraries, 
museums, etc., see § 14-398. As to restitution of stolen 
property to its owner, see § 15-8. As to taking shellfish 
from private grounds, see § 113-215. As to robbery, see § 
14-87. 

Intent Necessary.—‘‘To constitute the crime of larceny, 
there must be an original, felonious intent, general or 
special, at the time of the taking. If such intent be present, 
no subsequent act or explanation can change the felonious 
character of the original act. But if the requisite intent be 
not present, the taking is only a trespass, and it cannot be 
felony by any subsequent misconduct or bad faith on the 
part of the taker. State v. Arkle, 116 N. C. 1017, 1031, 21 
S. E. 408.” State v. Holder, 188 N. C. 561, 563, 125 S. E. 
113. 

Stolen Property Must Be Designated in Indictment. — 
“There is required a reasonable certainty in the designation 
of stolen property to enable the defendant to know and meet 
the specific charge if he can, and to protect himself if he 
cannot, from a second prosecution for the same offense.” 
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State v. Clark, 30 N. C. 226; State v. Horan, 61 N. C. 571; 
State v. Bragg, 86 N. C. 688, 690. 

Evidence Must Sustain Charge.—A charge of stealing two 
barrels of turpentine is not supported by proof of the taking 
of that quantity from the box cut in the tree to receive and 
hold the descending sap. State v. Moore, 33 N. C. 70; State 
v. Bragg, 8 N. C. 688, 690. 

One Act Two Offences.—A person committing larceny from 
the person, upon two persons at the same time may be tried 
and convicted for both offences. State v. Bynum, 117 N. C. 
749, 23 S. E. 218; State v. Bynum, 117 N. C. 752, 23 S. E. 219. 

Accessories Abolished.—There are no accessories to larceny. 
All that counsel and aid are guilty of the offence as princi- 
pals. State v. Gaston, 73 N. C. 93. 

Larceny ard Malicious Mischief Distinguished. — An in- 
dictment for larceny at common law for stealing a cow 18 
not supported by proof that the defendant shot the cow 
down and then cut off her ears. Such an act is not larceny, 
but malicious mischief. State v. Butler, 65 N. C. 309, cited 
in note in 29 L. R. A., N. S., 40. See section 14-85. 

Exclusive Jurisdiction in Superior Court.—‘‘Under the 
general law all misdemeanors are punishable by fine and 
imprisonment at the discretion of the Superior Court, so 
by the Constitution the jurisdiction over such offenses 
appertains exclusively to the Superior Courts, unless 
some statute has -limited the punishment to a fine not 
exceeding fifty dollars or imprisonment not exceeding one 
month. Art. IV, sec. 15. (Amended Const., Art. IV, sec. 
25).”’ Washington v. Hammond, 76 N. C. 33, 35. 

Sentence Not Excessive.—A sentence to the common jail 
of the county for a period of 12 months, and an assignment 
to work the public roads, ‘upon defendant’s plea of nolo 
contendere to a charge of stealing an automobile of the 
value of $325.00, is not excessive. State v. Parker, 220 
N. C. 416, 17S. Bod) 475. 


§ 14-71. Receiving stolen goods.—If any person 
shall receive any chattel, property, money, valu- 
able security or other thing whatsoever, the steal- 
ing or taking whereof amounts to larceny or a 
felony, either at common law or by virtue of any 
statute made or hereafter to be made, such person 
knowing the same to have been feloniously stolen 
or taken, he shall be guilty of a misdemeanor, and 
may be indicted and convicted, whether the felon 
stealing and taking such chattels, property, money, 
valuable security or other thing, shall or shall 
not have been previously convicted, or shall or 
shall not be amenable to justice; and any such 
receiver may be dealt with, indicted, tried and 
punished in any county in which he shall have, or 
shall have had, any such property in his possession 
or in any county in which the thief may be tried, 
in the same manner as such receiver may be dealt 
with, indicted, tried and punished in the county 
where he actually received such chattel, money, 
security, or other thing; and such receiver shall 
be punished as one convicted of larceny. (Rev., 
$3507: Codé, sw i074-)Ri7 Cc. 6a4ve 66e1 7o7 ac, 
485 "sc 23"C.05. 4960.) 

Included in Indictment for Larceny Charge.—An_indict- 
ment for larceny if concluded at common jaw may include 
two counts, one for larceny, the other for receiving stolen 
goods. The count for receiving stolen goods must conclude 
against this section. If the offence of larceny charged is 
punishable by statute with a sentence greater than is pro- 
vided by this section and if the count charging larceny con- 
cludes against the statute the two counts can not be joined, 
as the punishment is different, but if the count charging 
larceny concludes at common law, which provided whipping, 
the two counts may be joined, for by abolishing whipping 
the punishment for. the two offences was made the same. 
State v. Lawrence, 81 N. C. 522, 523. 

A judgment upon a general verdict of guilty upon an in- 
dictment containing two counts—one for horse stealing, un- 
der sec. 14-81, and the other for receiving, under this sec- 
tion, is erroneous—the offenses mot being of the same 
grade and the punishment being different. State v. Goings, 
98 N.C. 766, 4S. BE. 121. 

This section makes guilty knowledge one of the essential 
elements of the offense of receiving stolen goods. This 
knowledge may be actual, or it may be implied when the 
circumstances under which the goods were received are 
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sufficient to lead the party charged to believe they were 
stolen. State v. Stathos, 208 N. C. 456, 181 S. E. 273. 

It is necessary to establish either actual or implied know!- 
edge on the part of the person charged of the facts that 
the goods were stolen. The question involved is whether 
the person charged had knowledge of the fact that the goods 
had been stolen at the time he received them, and not 
whether a reasonably prudent man in the transaction of his 
business would have gained such knowledge under the cir- 
cumstances. Id. 

The test is as to the knowledge, actual or implied, of the 
defendant, and not what some other person would have be- 
lieved from the facts attending the receipt of the goods. Id. 

Guilty knowledge is an essential element of the offense 
defined by this section, and while such knowledge may be 
implied or inferred by the jury from the facts and circum- 
stances, it is error for the court to instruct the jury to the 
effect that defendant would have knowledge within the 
meaning of the statute if he received the goods under cir- 
cumstances “such as to cause defendant to reasonably be- 
lieve or know’’ that the property had been stolen, ‘“‘reason- 
able belief’ and ‘implied knowledge’ not being synony- 
mous. State v. Miller, 212 N. C. 361, 193 S. E. 388. 

Felonious intent in receiving stolen goods with knowl- 
edge at the time that they had been stolen is necessary 
to a conviction under this section, and a charge which 
fails to submit the question of such intent to the jury 
entitled defendant to a new trial. State v. Morrison, 
207 Ne. Ce, 204, 178. S: E. 562. 

Interest Not Necessary for Conviction.—It is not necessary 
that one receiving stolen goods do it for the purpose of 
making them his own or to derive profit from them, if he 
receives them to help the thief, as a friendly act he is 
nevertheless guilty. State v. Rushing, 69 N. C. 29. 

Goods Received Through Agent.—If stolen goods are re- 
ceived by an agent of the accused, at his instance, that is 
sufficient to sustain a conviction if he knew that they were 
stolen goods. State v. Stroud, 95 N. C. 626. 

Failure to Prove Ownership of Property.—In a prosecu- 
tion under this section where there was no evidence on 
the record tending to show that the property alleged to 
have been stolen was that of the owner named in the 


indictment, the defendant’s motion for dismissal or non- 
suit should be allowed. State v. Pugh, 196 N. C. 725, 
nF VS OR 


The inference or presumption arising from the recent pos- 
session of stolen property, without more, does not extend to 
the charge of this section of receiving said property know- 
ing it to have been feloniously stolen or taken. State v. Best, 
202 N. C. 9, 10, 161 S. E. 535; State v. Lowe, 204 N. C. 572, 
573, 169-S. E. 180. 

Accessories Abolished.—By abolishing the distinction be- 
tween petit and grand larceny the offense of accessdry after 
the fact was also abolished, and one receiving stolen goods 
is treated and punished as principal. State v. Tyler, 85 N. 
C. 569. 

Verdict Need Not Specify Value of Goods.—In a prose- 
cution under this section, it is not required that the jury 
should determine the value of the goods in its verdict. 
State v. Morrison, 207 N. C. 804, 178 S. E. 562. 

Defective Verdict.—Where the verdict in an indictment 
under this section is “guilty of receiving stolen goods,” it is 
defective as not being responsive to the charge or falling 
within the requirements of the statute to constitute the of- 
fense made in the indictment, and thereon a judgment may 
not be entered or a sentence imposed. State v. Shaw, 194 
N. C. 690, 140 S. E. 621; State v. Cannon, 218 N. C. 466, 
Le SP peed) 301. 

Same—Failure to Charge as to Guilty Knowledge. — 
Where the evidence is conflicting as to whether the de- 
fendant knew at the time of receiving goods that they 
were stolen, and the charge of the court fails to instruct 
that finding of such knowledge was necessary for con- 
viction, the verdict of guilty without finding that the de- 
fendant possessed such knowledge at the time he received 
the goods is defective, and a venire de novo will be or- 
dered on appeal. State v. Barbee, 197 N. C. 248, 148 S. 
E. 249, 

Punishment. — Receiving stolen goods is 
demeanor under this section but 
larceny at the discretion of the court. 
MH Co 26. 

An exception to a judgment of imprisonment in the state’s 
prison for a term of three years, pronounced against a de- 
fendant upon a verdict of guilty of receiving stolen goods, 
knowing them to be stolen, was untenable, in that the 
judgment was within this section. State v. Reddick, 222 
Dee Coy 520) 23S.) Bi Cd) 909. 

Applied in State v. Whitley, 208 N. C. 661, 182 S. E. 
State v. Camby, 209 N. C. 50, 182 S. E. 715. 
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Cited in dissenting opinion in State v. Kittelle, 110 N. C 
560, 15 S. E. 103; State v. Brown, 198 N. C. 41, 150 S. E. 
635; Factor v. Laubenheimer, 290 U. S. 276, 299, 54 S. Ct. 


191, 78 I. Ed. 151; State v. Ray, 209 N. C. 772, 184 S. E. 
836; State v. Conner, 212 N. C. 668, 194 S. E. 291. 


§ 14-72. Larceny of property, or the receiving 
of stolen goods, not exceeding fifty dollars in 
value.—The larceny of property, or the receiving 
of stolen goods knowing them to be stolen, of the 
value of not more than fifty dollars, is hereby 
declared a misdemeanor, and the punishment 
therefor shall be in the discretion of the court. If 
the larceny is from the person, or from the dwell- 
ing by breaking and entering, this section shall 
have no application: Provided, that this section 
shall not apply to horse stealing. In all cases of 
doubt the jury shall, in the verdict, fix the value 
of the property stolen. (Rev., s. 3506; 1895, c. 
QR6s 2913, ef 218..s. 13:1941,,end 78.8.1; CS, 4251.) 


Editor’s Note.—Prior to the amendment of 1913 there was 
no express provision in this section making it imapplicable 
to breaking and entering a house at night and stealing less 
than $20. The section provided that it should not apply if 
the larceny was from the person or from a house in the 
daytime. In the case of State v. Shuford, 152 N. C. 809, 67 
S. E. 923, the prisoner was indicted for burglary and was 
convicted of larceny, and was sentenced to three years im- 
prisonment. It was contended by defendant that as this 
section provided for only one year punishment for larceny 
of property valued less than $20 the sentence should be 
for no more than one year. The Court construed the section 
liberally and by the nature of the offence and in the light of 
section 14-70, providing for discretionary sentences for 
hardened criminals, decided that the legislature did not in- 
tend to give a longer sentence to daytime breakers than 
nighttime breakers, and the judgment of the lower court was 
sustained. 

In the case of In re Holley, 154 N. C. 163, 69 S. E. 872, the 
question of punishment under this section again arose, and 
the court followed the rule laid down in State v. Shuford 
setting out additional grounds for the ruling; that this sec- 
tion only provided punishment for misdemeanors and that 
under section 14-2 and section 14-3 the punishment in all 
cases unless otherwise provided would be from 4 months to 
ten years. By the amendment of 1913 this section was made 
to cover all cases of such nature and remove any ground for 
contention as to how it should be construed in such cases. 

The 1941 amendment substituted ‘‘fifty dollars’ for “twenty 
dollars.” 

Knowledge that the goods were stolen at the time of re- 
ceiving them is an essential element of the offense of re- 
ceiving stolen goods, and although guilty knowledge may be 
inferred from incriminating circumstances, a charge that 
such knowledge might be actual or implied, without speci- 
fying that it would have to exist at the time of the re- 
ceiving, is erroneous. State v. Spaulding, 211 N. C. 63, 188 
S. E. 647. 

Indictment for Larceny from the Person.—It is not neces- 
sary for the indictment to allege that the larceny was from 
the person for it to be shown. State v. Bynum, 117 N. C. 
749,°23 S. Be 218. 

Exclusive Jurisdiction in Superior Court.—The crime of 
larceny is a felony punishable in the State’s Prison, and a 
recorder’s court, not having jurisdiction thereof, may not 
make orders disposing of a juvenile “delinquent” under the 
statute providing for reclamation of such, whether the offense 
be termed therein a misdemeanor or otherwise, Const., Art. 
I, secs. 12 and 13; and when such has been attempted, it wi'l 
be disregarded upon conviction of this offense in the Superio~ 
Court having jurisdiction. State v. Newell, 172 N. C. 933, 
90 S. E. 594. 

Larceny from the person regardless of the value of the 
property is within the exclusive jurisdiction of the Superior 
Court, as punishment under section 14-70 may be as much 
as ten years. State v. Brown, 150 N. C. 867, 64 Sy Eee soy 

Burglary.—A person who burglariously breaks and enters 
a dwelling at nighttime while the same is occupied is guilty 
of burglary in the first degree, and the fact that the value 
of goods stolen from the dwelling is less than $20 is no 
defense to the capital charge, this section dividing larceny 
into two degrees having no application to burglary. State v. 
Richardson, 216 N. C. 304, 4 S. E. (2d) 852. é 

Applied in State v. Davidson, 124 N. Cy1839,53205.. E.° 957. 

Cited in State v. Corpening, 207 N. C. 805, 178 S. E. 564; 
State v. Parker, 220 N. C. 416, 17 S. E. (2d) 475. 
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§ 14-73. Jurisdiction of the superior courts in 
cases of larceny and receiving stolen goods.— 
The superior courts shall have exclusive jurisdic- 
tion of the trial of all cases of the larceny of prop- 
erty, or the receiving of stolen goods knowing 
them to be stolen, of the value of more than 
fifty dollars. (1913, c. 118, s. 2; 1941, c. 178, s. 2; 
C. S. 4252.) 


Editor’s Note.—The 1941 amendment substituted “fifty dol- 
lars” for ‘‘twenty dollars.” 
See notes to § 14-72. 


§ 14-74. Larceny by servants and other employ- 
ees.—If any servant or other employee, to whom 
any money, goods or other chattels, or any of the 
articles, securities or choses in action mentioned 
in the following section, by his master shall be de- 
livered safely to be kept to the use of his master, 
shall withdraw himself from his master and go 
away with such money, goods or other chattels, 
or any of the articles, securities or choses in ac- 
tion mentioned as aforesaid, or any part thereof, 
with intent to steal the same and defraud his mas- 
ter thereof, contrary to the trust and confidence 
in him reposed by his said master; or if any serv- 
ant, being in the service of his master, without 
the assent of his master, shall embezzle such 
money, goods or other chattels, or any of the arti- 
cles, securities or choses in action mentioned as 
aforesaid, or any part thereof, or otherwise convert 
the same to his own use, with like purpose to steal 
them, or to defraud his master thereof, the servant 
so offending shall be fined or imprisoned in the 
state prison or county jail not less than four months 
nor more than ten years, at the discretion of the 
court: Provided, that nothing contained in this 
section shall extend to apprentices or servants 
within the age of sixteen years. (Rev., s. 3499; 
Code, s. 1065; R. C., c. 34, s. 18; 21 Hen. VaLE Dax: 
Mousse, 23,.C., 9.4253.) 


Cross Reference-——As to embezzlement, see 14-90 et sed. 

Servant Defined. — In a strict sense all employees are 
servants but the term servant is usually applied, and meant 
to apply to one of menial rank. State v. Higgins, 1 N. C. 
rece Relation Necessary.—A person employed as a clerx, 
who takes goods from his employer’s store and sends them 
to another at a distance to be sold cannot be convicted under 
this statute as there was no parting with possession by the 
owner which brought about a trust relation, State v. Hig- 
gins, 1 N. C. 36. kiss 

Trust Relation Must Be Alleged—In an indictment under 
this section, it is necessary to allege that the property was 
received and held by the defendant in trust, or for the use 
of the owner, and being so held it was feloniously converted 
or made way with by the servant or agent. State v. Wilson, 
101 N. C. 730, 7 S. E. 872. 

Averment of Age.—‘‘The averment that the defendant, 
when committing the act, was not within—that is, was of the 
age of eighteen years or more, and thus negatives that she 
was under sixteen years of age—does not invalidate the in- 
dictment, although the negative goes beyond the statutory 
requirement, for the greater includes the less.’”’ State v. 
Wilson, 101 N. C. 730, 734, 7 S. E. 872. 

Cited in State v. Connelly, 104 N. C. 794, 797, 10 S. E. 463. 


§ 14-75. Larceny of chose in action.—lf any per- 
son shall feloniously steal, take and carry away, 
or take by robbery, any bank-note. check or other 
order for the payment of money issued by or 
drawn on any bank or other society or corporation 
within this state or within any ot the United 
States, or any treasury warrant, debenture, cer- 
tificate of stock or other public security, or cer- 
tificate of stock in any corporation, or any order, 
bill of exchange, bond, promissory note or other 
obligation, either for the payment or money or for 
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the delivery of specific articles, heing the property 
of any other person, or of any corporation (not- 
withstanding any of the said particulars may be 
termed in law a chose in action), such felonious 
stealing, taking and carrying away, or taking by 
robbery, shall be a felony of the same nature and 
degree and in the same manner as it would have 
been if the offender had feloniously stolen, or 
taken by robbery, money, goods or property of 
any value, and the offender for every such offense 
shall suffer the same punishment and be subject 
to the same pains, penalties and disabilities as he 
should or might have suffered if he had feloniously 
stolen or taken by robbery money, goods or other 
property of value. (Rev., s. 3498; Code, s. 1064; 
Ri C:te>34.26) BOIEIY CM Sle re: fens.) 


Cross Reference.—As 
indictment, see § 15-149. 

Treasury Notes.—Treasury notes issued by the United 
States Treasury Department are covered by this statute as 
they are “‘public securities.”” Although a class of securities 
issued after the enactment of the statute they are subject 
to larceny the same as any other note issued after the en- 
actment. State v. Thompson, 71 N. C. 146. 

Due-Bills—While a ‘‘due-bill’ is not a promissory note, 
and negotiable by endorsement, it is within the meaning of 
the words, ‘or other obligation,” in this section. The 
larceny of such a paper is indictable. State v. Campbell, 103 
N. C. 344, 9 S. E. 410. 

A pension check on the United States treasury comes under 
this section. State v. Bishop, 98 N. C. 773, 4 S. E. 357. 

Larceny of the Instrument and Paper Distinguished. — 
When a person is indicted for stealing a promissory note or 
any other chose in action, it is upon the state to prove the 
larceny of the instrument, and proof of larceny of a piece of 
paper is not sufficient. If the instrument has been paid 
before the alleged felonious taking, the indictment charging 
only larceny of a chose in action is not sufficient to con- 
vict. State v. Campbell, 103 N. C. 344,9 S. E. 410. 

Charter of Bark Issuing Immaterial.—If a stolen note was 
issued by a bank within one of the United States, it is 
within the letter of the act, and there can not be the slightest 
doubt but that it is also within its spirit and meaning. The 
act is silent as to the authority by which the bank must be 
chartered, and the mischief of stealing one of its notes from 
a bona fide holder is the same, whether it derived its ex- 
istence from an act of Congress or from the Legislature of 
New York. State v. Banks, 61 N. C. 577, 578. 

Sufficient Description—An indictment for larceny which 
describes the thing stolen, as “‘one promissory note issued 
by the treasury department of the government of the 
United States for the payment of one dollar,’ is in that 
respect sufficient. State v. Fulford, 61 N. C. 563. 

Amount Must Be Set Out.—An indictment for stealing a 
bank note is sufficient if it states the amount of the note and 
what bank it was drewn on. Some cases hold that the mere 
statement of the amount of the note is sufficient description. 
State v. Rout, 10 N. C. 618. 

Cited in State v. Freeman, 89 N. C. 469. 


to description of stolen money in 


§ 14-76. Larceny, mutilation, or destruction of 
public records and papers.—If any person shall 
steal, or for any fraudulent purpose shail take 
from its place of deposit for the time being, or 
from any person having the lawful custody there- 
of, or shall unlawfully and maliciously obliterate, 
injure or destroy any record, writ, return, panel, 
process, interrogatory, deposition, affidavit, rule, 
order or warrant of attorney or any criginal doc- 
ument whatsoever, of or belonging to any court 
of record, or relating to any matter, civil or crim- 
inal, begun, pending or terminated in any such 
court, or any bill, answer, interrogatory, deposi- 
tion, affidavit, order or decree or any original 
document whatsoever, of or belonging to any 
court or relating to any cause or matter begun, 
pending or terminated in any such court, every 
such ofiender shall be guilty of a misdemeanor: 
and in any indictment or such offense it shall 
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not be necessary to allege that the article, in 
respect to which the offense is committed, is the 
property »f any person or that the same is of any 
value. If any person shall steal or for any fraud- 
ulent purpose shall take from the register’s office, 
or from any person having the lawful custody 
thereof, or shall unlawfully and willfully obliter- 
ate, injure or destroy any book wherein deeds or 
other instruments of writing are registered, or 
any other book of registration or record required 
to be kept by the register of deeds or shall un- 
lawfully destroy, obliterate, deface or remove any 
records of proceedings of the board of county 
commissioners, or unlawfully and fraudulently 
abstract any record, receipt, order or voucher or 
other paper-writing required to be kept by the 
clerk of the board of commissioners of any county, 
he shall be guilty of a misdemeanor. (Rev., s. 
2508; Code, su l0misakR. 1G. .C.,.34, 1s.01778 Hen. V1, 
Calls seri esis ce 175 Co. S,..4255,) 


In General.—An indictment will lie under this section for 
changing, injuring or obliterating tax books, and the orai 
testimony of the register of deeds is competent to show the 
amount of the abstract made by him and sent to the auditor, 
the changed amount, and the acts of the deputy sheriff, as 
circumstances to show his guilt. State v. Gouge, 157 N. C. 
602, 72 S. E. 994. 

Nomenclature does not always determine the grade or 
class of a crime; a felony is a crime which is or may be 
punishable either by death or by imprisonment in the State 
prison and any other crime is a misdemeanor, Calling an 
offense a misdemeanor does not make it so when the pun- 
ishment imposed makes it a felony and construed with § 
14-3 the offense prescribed by this section is punishable 
by imprisonment in the penitentiary, and therefore a fel- 
ony. State v. Harwood, 206 N. C. 87, 89, 173 S. E. 24, 

Must Show Offense Committed on Day of Opportunity.— 
On a trial under this section for the destruction of cer- 
tain pages of a book in the office of the register of deeds, 
wherein the defendant’s interest in so doing has been 
shown, it is required of the State to show that the of- 
fense was committed on the day the defendant had an 
opportunity to commit the offense, and a margin of sev- 
eral weeks, in which the offense might have been com- 
mitted, during which time the books were open to the 
public generally, is insufficient evidence to be submitted 


to the jury, and defendant’s motion as of nonsuit should 
have been allowed. State v. Swinson, 196 N. C. 100, 144 
S21. S09. 


§ 14-77. Larceny, concealment or destruction of 
wills —If any person, either during the life of the 
testator or after his death, shall steal or, for any 
fraudulent purpose, shall destroy or conceal any 
will, codicil or other testamentary instrument, he 
shall be guilty of a misdemeanor. (Rev., s. 3510; 
Goders: A072 2k. G.pc." 84,'s. 327 Ca Saaase:y 


Cross Reference.—As to clerk’s power to compel 

duction of will when tae in whose custody it 

i -15. 

=e ayag pi fie, basis for making the fraudulent 
suppression of a will a crime as provided by this sec- 
tion is the fact that it is the policy of the law that. wills 
should be probated, and that the rights of the Parties in 
cases of dispute should be openly arrived at according to 
the orderly process of law. Wells v. Odum, 207 N. C. 226, 
228.176 oS.) Ts. Oa. 

§ 14-78. Larceny of ungathered crops.—If any 
person shall steal or feloniously take and carry 
away any maize, corn, wheat, rice or other grain, 
or any cotton, tobacco, potatoes, peanuts, pulse, 
fruit, vegetable or other product cultivated for 
food or market, growing, standing or remaining 
ungathered in any field or ground, he shall be 
guilty of larceny, and shall be punished accord- 
ingly. (Rev., s. 3503; Code, s. 1069; 1811, c. 816; 
RaGu ic. 342 64 21::1868-9;.c,. 2513. C.-S.942867,) 


At Common Law.—“By the common law, larceny can not 
be committed of things which savor of the realty, and are at 


pro- 
is refuses 
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the time they are taken a part of the freehold, such as corn 
and the produce of land. 2 Russell Crimes, 136; State v. 
Foy, 82 N. C. 679.” State v. Thompson, 93 N. C. 537, 538. 

What Indictment Must Allege.—On trial of an indictment 
for larceny charging the defendant with stealing “‘seed cot- 
ton and lint cotton,’ evidence that defendant took the 
gleanings of the cotton from the field, is not admissible. 
To render such evidence competent, the indictment should 
be framed under the statute, and described the crop ag 
“growing, standing or ungathered” in the field, and culti- 
vated for food or market. State v. Bragg, 86 N. C. 688. 

In the case of State v. Liles, 78 N. C. 496, the defendant 
was indicted for the larceny of figs, “remaining ungathered 
in a certain field,” etc., and the words “cultivated for food 
or market,” were omitted, and it was held by this Court that 
the indictment, for that reason, was fatally defective. State 
v. Thompson, 93 N. C. 537, 539. 

Indictment Must Conclude Against the Statute.—An in- 
dictment for larceny of growing cabbage must conclude 
against the statute, and a failure to so conclude 
makes the indictment one at common law. As the offence at 
common law was not larceny but only a civil trespass there 
can be no judgment. State v. Foy, 82 N. C. 679. 

Applies to All Crops.—This section applies to any growing 
crops cultivated for food or market, and is not restricted to 
several articles specifically named. State v. Ballard, 97 N. 
C. 443, 1 S. E. 685. 

Exclusive Jurisdiction of Superior Court.—The punishment 
for an offence under this section is greater than a justice of 
the peace can adjudge under the Constitution, Art. IV, sec. 
5. State v. Cherry, 72 N. C. 123. Therefore exclusive juris- 
diction is vested in the Superior Court. State v. Graham, 


76° N.C. 195: 


§ 14-79. Larceny of ginseng.—If any person 
shall take and carry away, or shall aid in taking 
or carrying away, any ginseng growing upon the 
lands of another person, with intent to steal the 
same, he shall be guilty of a feiony, and shall be 
imprisoned not less than two years nor more than 
five years, in the discretion of the court: Provided, 
that such ginseng, at the time the same is taken, 
shall be in beds and the land upon which such 
beds are located shall be surrounded by a lawful 
fence. (Rey., s. 3502; 1905, c. 211; C. S. 4258.) 


Cross Reference.—As to digging ginseng out of season on 
the lands of another, see § 14-392, 


§ 14-80. Larceny of wood and other property 
from land.—If any person, not being the present 
owner or bona fide claimant thereot, shall will- 
fully and unlawfully enter upon the lands of an- 
other, carrying off or being engaged in carrying 
off any wood or other kind of property whatso- 
ever, growing or being thereon, the same being 
the property of the owner of the premises, or 
under his control, keeping or care, such person 
shall, if the act be done with felonious intent, be 
guilty of larceny, and punished as for that offense; 
and if not done with such intent, he shall be guilty 
of a misdemeanor. (Reyv., s. 3511; Code, s. 1070; 
1866, c. 60; C. S. 4259.) 


Cross References.—As to cutting, injuring, or removing an- 
other’s timber, see § 14-135. As to larceny of branded tim- 
ber, see §§ 80-21 and 80-22, 

In General.—This section and section 14-134 were enacted 
immediately after the Civil War to protect land owners 
from aimless wanderers who entered land without force, but 
often did great damage. It was not intended to prevent en- 
try by person who had an honest claim to the land, nor 
was it intended to apply when force was employed. State 
v. Crawley, 103 N. C. 353, 9 S. E. 409. It was intended to 
prevent the willful and unlawful taking from the land of 
another property that was not by common law or prior 
statute subject to larceny. State v. Vosburg, 111 N. C. 718, 
720, 16 S. E. 392. 

The word “‘whatsoever” shows a clear intent of the Legis- 
lature to make it general in its application, 

The taking of a brass rail from around an engine that is 
stationary is larceny under this section. The rule in State 
v. Burt, 64 N. C. 619 in holding that taking a loose nugget 
of gold from a loose pile of stone is not larceny is not ap- 
proved. It, although decided after this section was enacted, 
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was probably decided under the common law as this section 
is not mentioned by the Court and in all probability was not 
called to its attention, State v. Beck, 141 N. C. 829, 53 S. E. 
843. In the case of State v. Graves, 74 N. C. 396, it is held 
that an indictment for trespass to personal property can not 
be supported for the taking of rails from a fence as the tak- 
ing is “one continuous act” and is trespass to the realty. 
State v. Burt is cited and approved, and no reference 1s 
made to this section. The technical distinction of one con- 
tinuous act is exactly what was repealed. 

One having title to the land or a bona fide claim thereto is 
not liable under this section by its express terms. One who 
enters as a servant of a bona fide claimant or one having 
title is not subject to the application of this section as the 
protection afforded the master extends to his servant. 

In the case of State v. Boyce, 109 N. C. 739, 14 S. E. 98, it 
is held that a tenant of seven acres being a part of a tract 
‘of thirty five acres claimed by the landlord, when expressly 
prohibited from cutting timber on any of the tract except the 
seven acres on which he is a tenant, may as the servant of 
a third person claiming adversely go on the other part of 
the tract and cut timber, and he will not be estopped to 
deny his landlord’s title except as to the seven acres leased 
to him, nor will he be liable under this section if the per- 
son whose servant he has been can prove his title or bona 
fide claim. Davis, J., and Avery, J., dissent. 

Purpose of Section.—This section was enacted to elimi- 
nate a defect‘in the common law rule and to extend it so as 
to make chattels real, such as growing trees, plants, min- 
erals, metals and fences, connected in some way with the 
land, the subject of larceny. The obvious intent of the act 
was to prevent the willful and unlawful entry upon the land 
of another and the taking and carrying away of such ar- 
ticles as were not, at common law or by previous statute, 
the subject of larceny. State v. Jackson, 218 N. C. 373, 
ignorely. (2d). 149: 

Money Not Included.—The penalty for entering the lands 
of another and carrying off wood or any other kind of prop- 
erty whatsoever growing or being thereon, does not contem- 
plate or embrace such taking and carrying away of money; 
it means such property as was not, at common law, subject 
to larceny. State v. Vosburg, 111 N. C. 718, 16 S. EB. 392. 

Turpentine which has flowed down trees into boxes made 
to catch it, and is in a state to be dipped out, is a subject 
of larceny. State v. Moore, 33 N. C. 70, cited in note in 49 
Pe) As; | Nagiss-) 9003) tate vain ge oGuN = G.— 640084 6s 
EK. 44. 

Trespass upon land is an essential element of the offense 
hereby created. State v. Jackson, 218 N. C. 373, 11 S. E. 
(2d) 149. 

Claim of Interest Must Be Founded.—An entry, without 
a survey and grant from the state is not sufficient to support 
a claim to the land, and is no defense to an indictment under 
this section. State v. Calloway, 119 N. C. 864, 26 S. E. 46. 

Tombstones.—Defendant was charged with feloniously 
stealing and carrying away one tombstone erected at the 
grave of a deceased person, being the goods and chattels of 
a named person. ‘The court instructed the jury that the 
offense charged was larceny, which is the wrongful and 
felonious taking and carrying away of personal property of 
some value belonging to another, with felonious intent. 
Held: Neither the indictment nor the theory of trial refer 
to trespass constituting an element of the statutory crime 
or larceny of chattels real, nor to the distinction of taking 
with, and taking without felonious intent set forth in this 
section, and there is a fatal variance between the indict- 
ment for common law larceny and the proof of the statutory 
larceny of a chattel real, and defendant’s motion to nonsuit 
should have been granted. State v. Jackson, 218 N. C. 
373, 11:S. 3, (2d) 124% 

Quaere: As § 14-148, and cognate statutes relate ex- 
pressly to tombstones, graveyards and graves, does this not 
exclude such property from the provisions of this section. 
Id. 


§ 14-81. Larceny of horses and mules.—If any 
person shall steal any horse, mare, gelding or 
mule, he shall suffer imprisonment at hard labor 
for not less than one nor more than twenty years, 
at the discretion of the court. A count under this 
section may be joined in a bill of indictment with 
a count under section 14-82. (Rev., s. 3505; Code, 
8. 1066;. 1868, .c: 37,05. 1eat879) ic. 2354, Ssie2351866-7; 
ex; 6371917, c.7 162; Ss. 29- C.5r 4260.) 

Taking with Belief of Interest.—One taking a mule from 


the stable of another at night and without the consent of the 
owner is not guilty of larceny if he believed at the time when 
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he took the mule that he had an interest in it. State v. 


Thompson, 95 N. C. 596. 

Same—Question for a Jury.—One who takes a mule from 
the stable of another in a manner indicating felonious pur- 
pose but under a claim of interest should have the question 
of his act being under a bona fide claim submitted to the 
jury, and a charge that if the taking was not under a bona 
fide belief that he had a property or interest in the mule he 
would be guilty of larceny was not error. State v. Thomp- 
son, 95 N. C. 596. 

Joinder with Charge of Receiving Stolen Goods.—An in- 
dictment for horse stealing concluded at common law 1s 
punishable as petit larceny. If there are two counts and the 
second is for receiving stolen goods and concludes against 
the statute, the punishment for the two is the same and 
they may be joined, but on conviction a sentence of ten 
years is all that can be given. State v. Lawrence, 81 N. C. 
522, 523. 

An indictment having two counts, one for horse stealing, 
the other for receiving stolen property, both concluding 
upon a statute, is defective as the offences are not of the 


same grade and a conviction is error. State v. Johnson, 75 
Ne GaiZs 


§ 14-82. Taking horses or mules for temporary 
purposes.—If any person shall unlawfully take 
and carry away any horse, gelding, mare or mule, 
the property of another person, secretly and 
against the will of the owner of such property, 
with intent to deprive the owner of the special or 
temporary use of the same, or with the intent to 
use such property for a special or temporary pur- 
pose, the person so offending shall be guilty of a 
misdemeanor, and shall be fined or imprisoned, 
or both fined and imprisoned, in the discretion of 
the ‘court: #\ Réviyrs.985095. Code, sen 1067-91879 -9e: 
7o4, Sols 101s .eCil Len ae Ore| 


Indictment.—An indictment for stealing the temporary use 
of a horse in violation of this section is not defective be- 
cause it charges the stealing of the temporary use of a 
buggy also. State v. Darden, 117 N. C. 697, 23 S. E. 106. 

Employee Liablex—An occasional employee, who took the 
employer’s mule at night and drove it off without the 
knowledge or consent of the employer, was guilty of a tortious 
conversion, and an act indictable under this section; and where 
the mule died in his possession he was liable for its value, 
at least in the absence of any evidence in support of his 
claim that the death was accidental. Clark v. Whitehurst, 
IZING Cate 8608S. v.78. 


§ 14-83: Repealed by Session Laws 
543. 


§ 14-84. Larceny of taxed dogs misdemeanor.— 
The larceny of any dog upon which the license 
tax provided in article two of the chapter entitled 
Dogs has been paid shall be a misdemeanor. 
(1919, cy 16% 63,9. Ces et eba3) 

§§ 67-15 and 67-27, 


§ 14-85. Pursuing or injuring livestock with in- 
tent to steal—If any person shall! pursue, kill or 
wound any horse, mule, ass, jennet, cattle, hog, 
sheep or goat, the property of another, with the 
intent unlawfully and feloniously to convert the 
same to his own use, he shall be guilty of a felony, 
and shall be punishable, in all respects, as if con- 
victed of larceny, though such animal may not 
have come into the actual possession of the per- 
son so offending. (Rev., s. 3504; Code, s. 1068; 
1866, c. 57; C. S. 4264.) 

Sufficiency of Indictment.—An indictment under this sec- 
tion for injury to livestock, in which the animal alleged to 
have been injured is described as a “‘certain cattle beast,” 
is sufficiently definite. State v. Credle, 91 N. C. 640. 

§ 14-86. Destruction or taking of soft drink 
bottles.—It shall be unlawful for any person, firm 
or corporation, or any employee thereof, to mali- 
ciously take up, carry away, destroy or in any way 
dispose of bottles or other property belonging to 


1943, ¢. 


Cross Reference.—See also, 
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any bottler, bottling company, person, firm or cor- 
poration engaged in the business of bottling and/or 
distributing in bottles or other closed containers 
soda water, coca-cola, pepsi-cola, cheri-wine, chero- 
cola, ginger ale, grape and other fruit juices or 
imitations thereof, carbonated or malted beverages 
and like preparations commonly known as soft 
drinks. Any person violating any of the provisions 
of this section shall be guilty of a misdemeanor, and 
upon conviction shall be fined or imprisoned in 
the discretion of the court. (1937, c. 322, ss. 1, 2.) 

Cross Reference.—As to pollution of soft drink bottles, 


see § 14-288, 
Art. 17. Robbery. 


§ 14-87. Robbery with firearms or other danger- 
ous weapons.—Any person or persons who, hay- 
ing in possession or with the use or threatened 
use of any firearms or other dangerous weapon, 
implement or means, whereby the life of a per- 
son is endangered or threatened, unlawfully takes 
or attempts to take personal property from an- 
other or from any place of business, residence or 
banking institution or any other place where there 
is a person or persons in attendance, at any time, 
either day or night, or who aids or abets any such 
person or persons in the commission of such 
crime, shall be guilty of a felony and upon con- 
viction thereof shall be punished by imprisonment 
for not less than five nor more than thirty years. 
(1929° c. 187, s. 1;) 

Possession Necessary.—The purpose and intent of this sec- 
tion is to provide for more severe punishment for the com- 
mission of robbery with firearms, and other specified weap- 
ons, than is prescribed for common law robbery, and con- 
struing the title and context of the statute together to as- 
certain the legislative intent, it is held that possession of 
firearms or other of the specified weapons is necessary to 
constitute the offense of “robbery with firearms” under this 
section, and it is reversible error for the court to refuse to 
so instruct the jury in accordance with defendants’ prayers 
for special instructions upon evidence tending to show that 
defendants sought to make their victim believe they had 


firearms, and threatened to use same, but that they ac- 
tually carried no weapon. State v. Keller, 214 N.C. 447, 199 
S. EB. 620. 


Where an indictment charged defendants with robbery 
with firearms from the companion of the person they were 
formerly charged with killing, the two offenses having been 
committed at the same time, and evidence of guilt of one 
of the offenses being substantially the same as the evidence 
of guilt of the other, the acquittal or conviction for one of- 
fense will not bar a subsequent prosecution for the other. 
State v. Dills, 210 N. C. 178, 185 S. E. 677, distinguishing 
State v. Clemmons, 207 N. C. 276, 176 S. E. 760. 

Applied in State v. Riddle, 205 N. C. 591, 172 S. E. 400. 

Cited in State v. Murph, 212 N. C. 494, 193 S. EB. 709; 
State v. Proctor, 213 N. C. 221, 195 S. E. 816, 

§ 14-88. Train robbery.—If any person shall en- 
ter upon any locomotive engine or car on any 
railroad in this state, and by threats, the exhibi- 
tion of deadly weapons or the discharge of any 
pistol or gun, in or near any such engine or car, 
shall induce or compel any person on such engine 
or car to submit and deliver up, or allow to be 
taken therefrom, or from him, anything of value, 
he shall be guilty of train robbery. and on convic- 
tion thereof shall be punished by imprisonment 
in the state’s prison for not less than ten years 
nor more than twenty years. (Rev., s. 3765; 1895, 
ce. 204) er; C.-S, 4266.) 


§ 14-89. Attempted train robbery.—If any per- 
son shail stop, or cause to be stopped, or impede, 
or cause to be impeded, or conspire with others 
for that purpose, any locomotive engine or car 
on any railroad in this state, by intimidation of 
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those in charge thereof or by force, threats or 
otherwise, for the purpose of taking therefrom or 
causing to be delivered up to such person so forc- 
ing, threatening or intimidating, anything of value, 
to be appropriated to his own use, he shall be 
guilty of attempting train robbery, and, on con- 
viction thereof, shall be punished by confinement 
in the state’s prison for not less than two years 
nor more than twenty years. (Rev., s. 3766; 1895, 
c. 204,875 13° CaS. 4267.) 


Art. 18. Embezzlement. 


§ 14-90. Embezzlement of property received by 
virtue of office or employment.—If any person ex- 
ercising a public trust or holding a public office, or 
any guardian, administrator, executor, trustee, or 
any receiver, or any other fiduciary, or any offi- 
Ceh, Of “AlEnt Vora corporation, or any agent, 
consignee, clerk, bailee or servant, except persons 
under the age of sixteen years, of any person, shall 
embezzle or fraudulently or knowingly and will- 
fully misapply or convert to his own use, or shall 
take, make way with or secrete, with intent to em- 
bezzle or fraudulently or knowingly and willfully 
misapply or convert to his own use any money, 
goods or other chattels, bank note, check or order 
for the payment of money issued by or drawn 
on any bank or other corporation, or any treasury 
warrant, treasury note, bond or obligation for 
the payment of money issued by the United States 
or by any state, or any other valuable security 
whatsoever belonging to any other person or cor- 
poration, which shall have come into his posses- 
sion or under his care, he shall be guilty of a 
felony, and shall be punished as in cases of lar- 
ceny. (Rev., s. 3406; Code, s. 1014; 21 Hen. VII, 
c. 7; 1871-2, c. 145, s. 2; 1889, c. 226: 1891, c. 188; 
UST eCelr LOO wGe Of Suncoast slosh c. 158; 1939, 
et 1947 40931 CS 4268.) 


Cross References.—As to larceny by servants or other 
employees, see § 14-74. As to the embezzlement of funds 
of a corporation by its officers, see § 14-254. As to em- 
bezzlement of funds of a bank by its officers, see § 53- 
129. As to embezzlement by a member of the state sink- 
ing fund commission, see § 142-40. As to description in 
indictment for embezzlement, see § 15-150. 

Editor’s Note.—The Act of 1931 amended 
so as to add ‘“‘trustees” to the list of persons 
be guilty of embezzlement. Section 14-92 applies only to 
trustees of public bodies and institutions. The addition 
was probably necessary because of the fact that embez- 
zlement is wholly a statutory crime. 9 N. C. Law Rev. 
398. 

The 1939 amendment inserted after the word “trustee” in 
the third line the words “or any receiver, or any other 
fiduciary”, and was enacted to meet the decision in State 
Ve sWibiteharst,212..Ni GC; 300) 193)/S) BJ 657, 113 A.*Ih. R: 
740. See 17 N. C. Law Rev. 348. : 

The 1941 amendment made this section applicable to bail- 
ees. For comment, see 19 N. C. Law Rev. 478. 

Origin and Purpose.—Embezzlement was not a common- 
law offense. State v. Hill, 91 N. C. 561. It was first made 
a criminal offense in England by statute, 21 Henry VIII., 
ch. 7, to punish the appropriation by servants of the property 
of their masters in violation of the trust and confidence re- 
posed on them. 1 McLain Cr. Law, § 621. It was enacted 
in consequence of a decision that a banker’s clerk, who re- 
ceived money from a customer and appropriated it to his own 
use, could mot be convicted of larceny on the ground that 
the money had never been in the employer’s possession, Clark’s 
Cr. Law, p. 308. State v. McDonald, 133 N. C. 680, 683, 45 
S. E.. 582, 

Compared with Section 14-254.—The use of the word ‘“‘ab- 
stract’’ in section 14-254 differentiates it from this section. 
The fatter applies to embezzlement and excepts offenders 
under sixteen years of age. It is not necessary under section 
14-254 to allege that the defendant is more than sixteen years 
old. State v. Switzer, 187 N. C. 88, 121 S. E. 143. 

Cannot Be Extended by Construction.—This section is a 


this section 
who may 


[ 645 ] 


§ 14-91 


penal statute, creating a new offense, and cannot be ex- 
tended by construction to persons not within the classes 
designated. State v. Eurell, 220 N. C. 519, 17 S. E. (2d) 
669. 

The fact that ch. 31, Public Laws 1941, amended this 
section, by adding ‘‘bailee’ to the classes of persons spec- 
ified constitutes a legislative declaration that theretofore 
a bailee was not included in the definition of classes of 
persons made by the statute. Id. 

The mere converting or appropriating the property of an- 
other to one’s own use is not sufficient to constitute the 
crime of embezzlement, fraudulent intent in the act of such 
conversion or appropriation being an essential element of 
the offense. State v. Cohoon, 206 N. C. 388, 174 S. E. 91. 

Fraudulent intent is a necessary element of the statutory 
' offense of embezzlement and the State must prove such 
intent beyond a reasonable doubt, but direct proof is not 
necessary, it being sufficient if facts and circumstances are 
shown from which it may be reasonably inferred. State 
v. Mclean, 209 N. C. 38, 182 S. E. 700. 

Meaning of Fraudulent Intent.—Fraudulent intent within 
the meaning of this section is the intent to willfully or 
corruptly use or misapply the property of another for pur- 
poses other than that for which it is held, and evidence 
tending to show that defendant, without authorization, ap- 
plied funds of his employer to his own use, although de- 
fendant testified that he used the funds to pay a debt due 
him by his employer, is sufficient to be submitted to the 
jury on the question of fraudulent intent. State v. Mc- 
Lean, 209 N. C. 38, 182 S. E. 700; State v. Howard, 222 N. 
Growl 22 S255. | Cd) 917. 

Conversion Not Necessary.—To embezzle is for an agent 
lraudulently to misapply the property of his principal; it 
is not necessary that the agent should convert it to his 
pwn use, that is, expend the money for his own benefit. 
Btate v. Foust, 114 N. C. 842, 843, 19 S. E. 276. 

Necessity of Demand for Payment.—A demand is not neces- 
sary to support a prosecution under this section as it is not 
made a prerequisite to prosecution. State v. Blackley, 138 
Nie.) 620, 50S. B../310. 

Property of Prosecutor.—The property alleged to have been 
embezzled must be the property of the prosecutor. State v. 
Barton, 125 N. C. 702, 34 S. E. 553. 

Goods Received under Special Directions—Where goods 
come into the possession of a servant, out of the ordinary 
course of his employment, but in pursuance of special direc- 
tions from the master to receive them, and the servant em- 
bezzle the same, he is indictable under this section. State v. 
Costin, 89 N. C. 511. 

Intent to Repay No Defense.—An intent to restore the 
property embezzled or a readiness and willingness at a 
latter date is not a defense to a prosecution under this sec- 
tion. State v. Summers, 141 N. C. 841, 53 S. E. 856. 

To Whom Section Applies —A contractor is not an Officer, 
clerk or servant within the meaning of this section. State 
v. Barton, 125 N. C. 702, 34 S. E. 553. Nor is the relation 
of lessor and lessee embraced by the statute. State v. 
Keith, 126 N. C. 1114, 36 S. E. 169. And it does not apply 
to clerks of the superior courts and like officers who would 
seem to fall within the terms of section 14-92. State v. 
Connelly, 104 N. C. 794, 10 S. E. 469. 

Commissioner in Equity Cannot Be Convicted as Agent or 
Attorney.—A commissioner appointed by a court of equity 
to sell land is empowered to do one specific act, viz.: to 
seli the land and distribute the proceeds to the parties en- 
titled thereto; immediately upon his appointment he ceases 
to be an attorney or agent for either party, and where 
the indictment charges the defendant with embezzlement 
of funds under this section as commissioner the defendant 
could not be convicted as agent or attorney. State v. Ray, 
207 N. C. 642, 644, 178 S. E. 224. 

Allegations and Proof.—The name of the person from whom 
the money was received need not be stated. State v. Lanier, 
89 N. C. 517, 88 N. C. 658. And it need not be alleged or 
proved that the property charged to have been embezzled had 
been committed to the care of defendant, nor that any breach 
of confidence of trust, save that which grows out of the re- 
lation of owner and servant or agent, had occured. State v. 
Wilson, 101 N. C. 730, 7 S. E. 872. The averment that the 
defendant is neither an apprentice nor under the age of six- 
teen years, is a substantial compliance with the statute. 
State v. Lanier, 89 N. C. 517, 88 N. C. 658, 660. 

The crime of embezzlement rests upon statute 
and conviction thereof under an indictment drawn un- 
der this section, when the evidence tends only to show 
a violation of § 14-92, is erroneous upon the ground that 
the proof is at variance with the offense charged in the 
bill. State v. Grace, 196 N. C. 280, 145 S. E. 399. , 

Evidence—Intent Must Be Shown.—The conversion being 
admitted or showa, the burden is on the State to show be- 
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yond a reasonable doubt the intent to defraud. State v. 
McDonald, 133 N. C. 680, 45 S. E. 582. But the burden of 
showing that he is under age is on the defendant and the 
state is not called on to prove that he is past sixteen yearg 
old, for this is a matter of defence and within the defendant’s 
knowledge. State v. Blackley, 138 N. C. 620, 50 S. E. 310. 

It is not necessary that a warrant for embezzlement issued 
by a justice of the peace should describe the criminal offense 
with the legal accuracy required in an indictment. Durham 
v.. Jones;, 119 N.C. .262, 25) S) Be 873: 

Where there is evidence that an agent is charged with 
the duty of selling a load of tobacco upon a local market 
on behalf of the principal only, and accordingly receiv- 
ing the price, he intentionally and wrongfully converted 
it to his use, it is sufficient to constitute the crime of 
embezzlement under this section and to sustain a verdict of 
guilty. State v.. Eubanks, 194 N. C. 319, 139 S. E. 451. 

Accusation of Embezzlement Actionable Per Se in Slander. 
—The offense defined in this section is a felony, and a false 
accusation thereof is slander, actionable per se, and malice is 
presumed. Elmore v. Atlantic Coast Line R. Co., 189 N. C. 
658, 127 S. E. 710. 

It is unnecessary to determine whether an _ indictment 
could be sustained under other of the cognate statutes, §§ 
14-91 to 14-99, where an indictment of a bank receiver for 
embezzlement is drawn under this section. State v. White- 
hurst,< 212 NVC. 300; 9193'S. 1607,, LIS WA. Ls R740, 

Illustrations of Wrongful Misapplications—By a treasurer 
of a society depositing money in his private bank. See 
State v. Dunn, 138 N. C..672, 50 S. E. 772. By a sales agent 
for automobiles. See State v. Klingman, 172 N. C. 947, 90 


S. E. 690. By an agent selling a load of tobacco. See State 
v. Eubanks, 194 N. C. 319, 139 S. E. 451. 
By an agent to buy a lot and build house. See State v. 


McClure, 205 N. C. 11, 169 S. E. 809. 
Agent of a Piano Co. 
{7De oa eos 

Stated in In re Hege, 205 N. C. 625, 629, 172 S. E. 345. 

Cited in Beck v. Bank, 161 N. C. 201, 76 S. EH. 722; State 
v. Connor, 142 N. C. 700, 708, 55 S. E. 787; State v. Dunn, 
134 N. C. 663, 668, 46 S. E. 949; State v. Hill, 91 N. C. 561; 
State v. Harper, 94 N. C. 936, 939; State v. Wadford, 194 N. 
C. 336, 139 S. E. 608; State v. Shore, 206 N. C. 743, 744, 
175 S. E. 116; State v. Harwood, 206 .N. C. 87, 173 S. E. 24. 


By a Consignee and 
See State v. Dula, 206 N. C. 745, 


§ 14-91. Embezzlement of state property by 
public officers and employees.—If any officer, 
agent or employee of the state, or other person 
having or holding in trust for the same any bonds 
issued by the state, or any security, or other 
property and effects of the same, shall embezzle 
or knowingly and willfully misapply or convert 
the same to his own use, or otherwise willfully or 
corruptly abuse such trust, such offender and all 
persons aiding and abetting, or otherwise assist- 
ing therein, shall be guilty of'a felony, and shall 
be fined ‘not less than ten thousand dollars, or 
imprisoned in the state’s prison not less than 
twenty years, or both, at the discretion of the 
court. (Rev., s. 3407; Code,:s. 1015; 1874-5, c. 52; 
C. S. 4269.) 


The word “property” is sufficiently all inclusive to em- 
brace money, goods, chattels, evidences of debt and things 
in action. State v. Ward, 222 N. C. 316, 22 S. E. (2d) 922. 

The fraudulent intent which constitutes a necessary ele- 
ment of the crime of embezzlement, within this section, is 
the intent to embezzle or otherwise willfully and corruptly 
use or misapply the property of the principal or employer 
for purposes other than those for which the property is 
held. State v. Howard, 222 N. C. 291, 293, 22 S.. EB. (2d) 
917. 

Instructions.—Where, in a prosecution for embezzlement, 
under this and the preceding section, counsel for defend- 
ant, in argument to the jury, commented on the severity 
of the minimum punishment in this section, and the court 
in its charge read the section to the jury and the indict- 
ment thereunder and also a portion of the general proba- 
tion statute, carefully cautioning them that they were to 
decide the issue upon the evidence without regard to the 
punishment which might or might not be imposed, the 
charge was proper and not prejudicial. State vy. Ward, 222 
N. C. 316, 22 S. E. (2d) 922. See also, State vy. Howard, 
222 IN. Coo 291, 22 S22K. yd). 97 

Cited in State v. Connelly, 104 N. C. 798, 10 S. E. 469; Stata 
ve Elly Ol IN), Cy 561, 562, 
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§ 14-92. Embezzlement of funds by public offi- 
cers and trustees.—If any officer, agent, or em- 
ployee of any city, county or incorporated town, 
or of any penal, charitable, religious or educational 
institution; or if any person having or holding 
any moneys or property in trust for any city, 
county, incorporated town, penal, charitable, re- 
ligious or educational institution, shall embezzle 
or otherwise willfully and corruptly use or mis- 
apply the same for any purpose other than that 
for which such moneys or property is held, such 
person shall be guilty of a felony, and shall be 
fined and imprisoned in the state’s prison in the 
discretion of the court. If any clerk of the supe- 
rior court or any sheriff, treasurer, register of 
deeds or other public officer of any county or town 
of the state shall embezzle or wrongfully convert 
to his own use, or corruptly use. or shall misapply 
for any purpose other than that for which the 
same are held, or shall fail to pay over and de- 
liver to the proper persons entitled to receive the 
same when lawfully required so to do, any mon- 
eys, funds, securities or other property which 
such officer shall have received by virtue or color 
of his office in trust for any person or corporation, 
such officer shall be guilty of a felony. The provi- 
sions of this section shall apply to all persons who 
shall go out of office and fail or neglect to account 
to or deliver over to their successors in office or 
other persons lawfully entitled to receive the same 
all such moneys, funds and securities or property 
aforesaid. The punishment shall be imprisonment 
in the state’s prison or county jail, or fine in the 
discretion of the court. (Rev., s. 3408; Code, s. 
1016; 1891, c. 241; 1876-7, c. 47; C. S. 4270.) 


Compared with Section 14-231—Under section 14-231 failure 
by an officer to pay over money coming into his hands is a 
misdemeanor. That section is very broad and seems to cover 
every case of failure by an officer to pay to the proper per- 
son funds coming into his hands. By this section the offence 
is declared a felony. An officer indicted for failure to pay 
to proper persons funds coming into his hands should be 
allowed the privilege of having the facts submitted to the 
jury. State v. Windley, 178 N. C. 670, 100 S. E. 116. 

Meaning of “Wilfully and Corruptly.”—In a charge upon 
the trial of county officials for the misapplication of county 
funds under the provisions of this section, the definition that 
“wilfully and corruptly” meant with “bad faith and without 
regard to the rights of others and in the interest of such 
parties for whom the funds were held” is not erroneous un- 
der the circumstances of this case. State v. Shipman, 202 N. 
< 518163. H: G57. 

Applies Only to Public Funds.—This section does not em- 
brace the unlawful appropriation of the property of private 
individuals. State v. Connelly, 104 N. C. 794, 10 S. E. 469. 

Clerks of Courts.—In the case of State v. Connelly, 104 
N. C. 794, 10 S. E. 469, it was held that this section was not 
applicable to clerks of the Superior Courts but by an amend- 
ment at the next session of the Legislature it was expressly 
made applicable to clerks of Superior Courts. State v. Wind- 
ley, 178 N. C. 670, 672, 100 S. E. 116. 

Cited in State v. Hill, 91 N. C. 561, 562; New York In- 
-demnity Co. v. Corporation Commission, 197 N. C. 562, 563, 
150° 'S... E., 16. 


§ 14-93. Embezzlement by treasurers of chari- 
table and religious organizatiéns.—lf any treasurer 
or other financial officer of any benevolent or re- 
ligious institution, society or congregation shall 
lend any of the moneys coming into his hands to 
any other person or association without the con- 
sent of the institution, association or congrega- 
tion to whom such moneys belong; or, if he shall 
fail to account for such moneys when called on, 
he shall be guilty of a misdemeanor, and shall be 
punished by fine or imprisonment, or both, in the 
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discretion of the court. (Rev., s. 
1017; 1879, c. 105; C. S. 4271.) 


Two Offenses Created.—Under this section two offenscs 
are created which apply to certain officers of benevolent or 
religious institutions. One offense is the lending their 
moneys without consent; the other is the failure to account 
for such moneys. State v. Dunn, 138 N. C. 672, 50 S. E. 772. 

Association for Members Solely.—An association organized 
for the benefit of its members solely is not a benevolent or 
religious association and an indictment under.this section 
cannot be sustained against an officer who misappropriates 
funds of the association. State v. Dunn, 134 N. C. 663, 46 S. 
E. 949. 

Cited in State v. Hill, 91 N. C. 561, 562, 

§ 14-94. Embezzlement by officers of railroad 
companies.—If any president, secretary, treasurer, 
director, engineer, agent or other officer of any 
railroad company shall embezzle any moneys, 
bonds or other valuable funds or securities, with 
which such president, secretary, treasurer, direc- 
tor, engineer, agent or other officer shall be 
charged by virtue of his office or agency, or shall 
in any way, directly or indirectly, apply or ap- 
propriate the same for the use or benefit of him- 
self or any other person, state or corporation, 
other than the company of which he is president, 
secretary, treasurer, director, engineer, agent ot 
other officer, for every such offense the person 
so offending shall be guilty of a felony, and on 
conviction in the superior or criminal court of any 
county through which the railroad of such com- 
pany shall pass, shall be imprisoned in the state’s 
prison not less than three nor more than ten years, 
and fined not less than one thousand nor more 
than ten thousand dollars. (Rev., s. 3403; Code, 
s. 1018; 1870-1, c. 103, s. 1; C. S. 4272.) 


§ 14-95. Conspiring with officers of railroad 
companies to embezzle.—If any person shall agree, 
combine, collude or conspire with the president, 
secretary, treasurer, director, engineer or agent 
of any railroad company to commit any offense 
specified in § 14-94, such person so offending shall 
be guilty of a felony, and on conviction in the su- 
perior or criminal court of a county through which 
the railroad of any company against which such 
offense may be perpetrated passes, shall be im- 
prisoned in the state’s prison for not less than 
three nor more than ten years, and fined not less 
than one thousand nor more than ten thousand 
dollars. (Rev., s. 3404;.Code, s. 1019; 1870-1, c. 
103,39. 251/C.. SF 4273.) 

Cited in State v. Lewis, 142 N. C. 626, 633, 55 S. E. 600; 
State v. Hill, 91 N. C. 561, 562. 

§ 14-96. Embezzlement by insurance agents and 
brokers.—If any insurance agent or broker who 
acts in negotiating a contract of insurance by an 
insurance company, association or fraternal order 
or society, lawfully doing business in this state, 
embezzles or fraudulently converts to his own use, 
or, with intent to use or embezzle, takes, secretes 
or otherwise disposes of, or fraudulently withholds, 
appropriates, lends, invests or otherwise uses or 
applies any money or substitute for money re- 
ceived by him as such agent or broker, contrary 
to the instructions or without the consent of the 
company for or on account of which the same 
was received by him, he shall be deemed guilty 
of larceny. (Rev., s. 3489; 1889, c. 54, s. 103; 1911, 
c. 196, s. 8; C. S. 4274.) 


§ 14-97. Appropriation of partnership funds by 
partner to personal use.—Any person engaged 


3409; Code, s. 
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in a partnership business in the state of North 
Carolina who shall, without the knowledge and 
consent of his copartner or copartners, take funds 
belonging to the partnership business and appro- 
priate the same to his own personal use with the 
fraudulent intent of depriving his co-partners 
of the use thereof, shall be guilty of a misde- 
meanor. Any person or persons violating the pro- 
visions of this section, upon conviction, shall be 
punished as is now done in cases of misdemeanor. 
(1921, c. 127; C. S. 4274(a).) 

Fraudulent intent is an essential element of this crime and 
must be proved by the State, and in a prosecution under 
this section an instruction that the jury should return a 
verdict of guilty if they found beyond a reasonable doubt the 
facts to be as the evidence tended to show, is error, _the 
question of fraudulent intent being a question for the jury 
to determine from the evidence. State v. Rawls, 202 N. Gc 
3907, 162, S.. E., 899. 


§ 14-98. Embezzlement by surviving partner.— 
If any surviving partner shall willfully and inten- 
tionally convert any of the property, money or 
effects belonging to the partnership to his own 
use, and refuse to account for the same on settle- 
ment, he shall be guilty of a felony, and upon con- 
viction shall be punished by fine or imprisonment 
in the state’s prison in the discretion of the court. 
(Rev., s. 3405; 1901, c. 640, s. 9; Ca Serco 


§ 14-99. Embezzlement of taxes by officers.— lf 
any officer appropriates to his own use the state, 
tounty, school, city or town taxes, he shall be 
zuilty of embezzlement, and may be punished by 
sonfinement in the state’s prison not exceeding 
five years, at the discretion of the court. (Rev., s. 
3410; Code, s. 3705; 1883, c. 136, s. 49; CwS. 42765) 


Whether Felony or Misdemeanor.—As this section is silent 
as to whether or not the offence set out is a felony or a mis- 
demeanor it will be construed as a misdemeanor as an of- 
fence will never be made a felony by construction of any 
doubtful or ambiguous words in the statute. State v. Hill, 
91 N. C. 561. But see section 14-1, as that seems to change 
the construction as given in this case and make all of- 
fences punishable by imprisonment felonies—Ed. Note. 

Inference of Fraudulent Intent.—While the intent to com- 
mit the offense of embezzlement is an essential ingredient of 
the crime, the fraudulent intent may be inferred by the jury 
under evidence sufficient to show it, and where under such 
evidence the trial court correctly defines such intent, and 
places the burden of proof throughout the trial on the State 
to show the intent beyond a reasonable doubt, an exception 
that the court failed to instruct the jury upon the element 
of felonious intent is untenable. State v. Lancaster, 202 N. 
C. 204) 162 S. E. 36/7. 

Cited in State v. Connelly, 104 N. C. 794, 797, 10 S. E. 469. 


Art. 19. False Pretenses and Cheats. 


§ 14-100. Obtaining property by false tokens and 
other false pretenses.—If any person shall know 
ingly and designedly, by means of any forged or 
counterfeited paper, in writing or in print, or by 
any false token, or other false pretense whatso- 
ever, obtain from any person or corporation 
within the state any money, goods, property or 
other thing of value, or any bank-note, check or 
order for the payment of money, issued by, or 
drawn on, any bank or other society or corpora- 
tion within this state or any of the United States, 
or any treasury warrant, debenture, certificate of 
stock or public security, or any order, bill of ex- 
change, bond, promissory note or other obliga- 
tion, either for the payment of money or for the 
delivery of specific articles, with intent to cheat 
or defraud any person or corporation of the same, 
such person shall be guilty of a felony, and shall 
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be imprisoned in the state’s prison not less than 
four months nor more than ten years, or fined, in 
the discretion of the court: Provided, that if, on 
the trial of any one indicted for such crime, it 
shall be proved that he obtained the property in 
such manner as to amount to larceny, he shall 
not, by reason thereof, be entitled to be acquitted 
of the felony; and no person tried for such felony 
shall be liable to be afterwards prosecuted for - 
larceny upon the same facts: Provided further, 
that it shall be sufficient in any indictment for 
obtaining or attempting to obtain any such prop- 
erty by false pretenses to allege that the party 
accused did the act with intent to defraud, with- 
out alleging an intent to defraud any particular 
person, and without alleging any ownership of 
the chattel, money or valuable security; and, on 
the trial of any such indictment, it shall not be 
necessary to prove an intent to defraud any par- 
ticular person, but it shall be sufficient to prove 
that the party accused did the act charged 
with an intent to defraud. (Rev., s. 3432; Code, 
ge 10253 8 Rete cws4s cy Gr e181 ie cso ism oeme Ss 
Hen? VIII ¢ 11,"8876,.2- 30, Geo: Pimenes cad wc. 
S. 4277.) 


Cross Reference.—As to alleging intent in the indictment, 
see § 15-151. 

Origin of Section. — This section was derived from the 
English Statutes, 33 Hen VIII, and 30 George II. State v. 
Yarboro, 194 N. C. 498, 140 S. E. 216. 

Elements of the Crime.—To constitute the crime of false 
pretense, a mistake, a pretense, a false pretense, a mere 
promise of opinion is not sufficient. It must be a (1) false 
representation of a subsisting fact, whether in writing or in 
words or in acts; (2) which is calculated to deceive and in- 
tended to deceive, and (3) which does in fact deceive (4) by 
which one man obtains value from another without com- 
pensation. State v. Simpson, 10 N. C. 621; State v. Roberts, 
189 N. C. 93, 126 S. E. 161, 162; cited in State v. Yarboro, 
194 N. C. 498, 140 S. E. 216; State v. Howley, 220 N. C. 
113, FIGS. ela ees 0ae 

The constituent elements of the offense of false pretense 
are: (1) That the representation was made as alleged; 
(2) that property or something of value was obtained by 
reason of the representation; (3) that the representation 
was false; (4) that it was made with intent to defraud; 
(5) that it actually did deceive and defraud the person 
to whom it was made. State v. Carlson, 171 N. C. 818, 89 
S. EB. 30; State” vs Johnson, 195) Nz Co 506; S07.) 1425 sees 
775. 

Same—Subsisting Fact.—It is settled that a promise is not 
a pretense. No matter what the form, or however false the 
promise to do something in the future, it will not come with- 
in the statute. There must be a false allegation of some 
subsisting fact. State v. Phifer, 65 N. C. 321, 324; State v. 
Knott; 124 IN. Cy 814, 32 SE. 798: 


Same—Whether in Writing or Words.—It was held for- 
merely that some false writing or token was necessary to con- 
stitute the offense. See State v. Simpson, 10 N. C. 620. 
This case was overruled in State v. Phifer, 65 N. C. 321, 323, 
where it is held that a naked lie meeting the other require- 
ments enumerated in the preceding paragraph is a crime 
within the meaning of the section. This latter case is 
followed in State v. Dixon, 101 N. C. 741, 743, 7 S. E. 870. In 
fact the false pretense may be by act or conduct without 
spoken words. See State v. Matthews, 121 N. C. 604, 28 ». 
E. 469. 

Same—Intent to Deceive.—The intent to cheat and defraud 
the prosecutor is an essential ingredient in the crime of 
false pretense. State v. Blue, 84 N. C. 807; State v. Oakley, 
103. N. C. 408, 9 S. E. 575. In the absence of such definite 
finding, the uniform practice is to grant a new trial. State 
v. McCloud, 151 N. C. 730, 731, 66 S. E. 568. 

Same—Actual Deceit—Another of the elements is that the 
party to whom the false representation was made was de- 
ceived by it. State v. Whedbee, 152 N. C. 770, 67 S. E. 60. 
It he is so deceived it matters not whether he parted with 
goods for the sake of gain or for a charitable purpose. State 
v. Matthews, 91 N. C. 635. 

Caveat Emptor.—The doctrine of caveat emptor “let the 
buyer beware” does not apply to actual fraud or obtaining 
property by false representation. By this doctrine the pur- 
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chaser is forewarned of tricks of the trade, bluster, puffs and 
empty boasts on the part of the person putting his property on 
the market; but the seller can not escape the penalty by rea- 
son of the doctrine where the facts constituting the crime, as 
stated in the second paragraph of this note, are made toap- 
pear. See State v. Jones, 70 N. C. 75; State v. Burke, 108 
N. C. 750, 751, 12 S. E. 1000; State v. Young, 76 N. C. 258. 

False Representations as to Deed of Trust.—A representa- 
tion that a deed of trust covered certain land, which was not 
in fact included, on the faith of which defendant obtained 
money is a false pretense within this section. State v. 
Roberts, 189 N. C. 93, 126 S. E. 161. 

False Representations as to Standing Timber.—A convic- 
tion under this section for false and fraudulent representa- 
tions as to the quantity of standing timber on land sold to 
the prosecutor cannot be sustained where the amount of the 
purchase price for land is to be determined by the number 
of feet of timber cut therefrom, the prosecutor not being 
damaged thereby; nor can the conviction be sustained for 
misrepresentations as to the quality of the trees when the 
prosecutor had ample opportunity to inspect them and had 
been urged to do so by the defendant. State v. Corey, 199 
Nee Ce 2097 e153 Semis. 923s 

Passing Counterfeit Money.—Where a person buys goods 
from another and the change given back by the seller is 
counterfeit an indictment under this section cannot be had, 
for there has been no fraudulent representations, nor intent to 
defraud before the defendant received the money. State v. 
Allred, 84 N. C. 749. 

Representation to Agent of Owner of Goods.—It is not 
necessary that the false representations be made to the 
owner of the goods directly, but it is sufficient if they were 
made to his agent. State v. Taylor, 131 N. C. 711, 42 S. E. 
539. 

Corporations Liable-——‘‘In State v. Rowland Lumber Co. 
153 N. C. 610, 612, 69 S. E. 58, it is said: ‘The first ground, 
that corporations cannot be convicted of an offense where 
the intent is an ingredient, is no longer tenable. They are as 
fully liable in such cases as individuals. ‘They are liable for 
libel, assaults and battery, etc. Corporate existence can be 
shown, though not charged in the bill. State v. Shaw, 92 
N. C. 768.’ This is fully sustained by all the late authorities.” 
State v. Salisbury Ice, etc., Co., 166 N. C. 366, 367, 81 S. E. 
737. 

The Indictment.—The indictment must allege all of the 
essential elements of the offense. State vy. Claudius, 164 N. 
Ga 5215, 526, (60s, ob... 26). 

“The indictment must show a causal connection between 
the false representation and the parting with the property 
(State v. Whedbee, 152 N. C. 770, 774, 67 S. E. 60) but ‘no 
particular form of words is necessary; an allegation that ‘“‘by 
means of the false pretense’? or “relying on the false pre- 
tense,” or the like, is sufficient, where it is apparent that 
the delivery of the property was the natural result of the 
pretense alleged. 19 Cyc. 430.2”? State v. Claudius, 164 N. C. 
521,525, 80 oS: E. 261. 

The charge as to the persons intended to be cheated is sur- 
plusage and immaterial, all that is necessary is a charge of 
intent. State v. Ridge, 125 N. C. 655, 658, 34 S. E. 439; 
State v. Salisbury Ice, etc., Co., 166 N. C. 366, 367, 81 S. E. 
hors 

Indictment held sufficient. 
1g 5G) Ss. (2d)7052 

Necessity of Averring Property Obtained.—The indictment 
must describe the thing alleged to have been thereby ob- 
tained with reasonable certainty, and by the name or term 
usually employed to describe it; and wher® the indictment 
charges obtaining money by a false pretense, and the 
State’s evidence tends only to show that the defendant had 
obtained the signature of the prosecutor as an indorser or 
surety to a negotiable instrument, there is a fatal variance 
between the charge and the proof, and defendant’s motion to 
nonsuit should be sustained. State v. Gibson, 169 N. C. 318, 
85 S. E. 7. No averment of the value of the property ob- 
tained is necessary. State v. Gillespie, 80 N. C. 396. And 
where the allegation is that money was obtained and the 
proof is that property was obtained but the defendant made 
no exception, there is no ground for reversal. State vy. 
Ashford, 120 N. C. 588, 26 S. E. 915. Nonsuit is the proper 
method of raising the question of variance. State y. Gib- 
son, supra. 

The offense is a felony and a bill of indictment charging 
such offense and which omits the word “‘feloniously” is de- 
fective, and judgment will be arrested on a verdict of guilty. 
State v. Caldwell, 112 N. C. 854, 16 S. E. 1010. 

Applied in State v. Hollingsworth, 206 N. C. 739, 175 S. 
EB. 99. 

Cited in State v. Jones, 65 N. C. 395; State v. Howard, 129 
N, C. 584, 40 S. E. 71; Factor v. Laubenheimer, 290 U. S. 
276, (208; 7 54S." Cr, I91,, 78), L.Ed. 151. 


State v. Howley, 220 N. C. 
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§ 14-101. Obtaining signatures or property by 
false pretenses.—If any person, with intent to de- 
fraud or cheat another, shall designedly, by color 
of any false token or writing, or by any other false 
pretense, obtain the signature of any person to 
any written instrument, the false making of which 
would be punishable as forgery, or obtain from 
any person any money, goods, wares, merchan- 
dise or other property or valuable thing whatso- 
ever, he shall be punishable by fine of not less 
than one hundred dollars nor more than one thou- 
sand dollars, or by imprisonment in the state’s 
prison for a term of not less than one year nor 
more than five years, or both, at the discretion of 
the court. (Rev., s. 3433; Code, s. 1026; 1871-2, 
¢; 92:.C. -SaoF8.) 


Cross References.—See annotations under § 14-100, As to 
forgery, see § 14-119 et seq. As to uttering a false bill of 
lading, see § 21-42, 

Offence Is a Felony.—This section provides for imprison- 
ment in the penitentiary, and therefore since the enactment 
of section 14-1 all offences under this section are felonies, 
and an indictment must charge ‘“‘feloniously.” State v. 
Caldwell, 112 N. C. 854, 16 S. E. 1010. 

This case overrules the case of State v. Crumples, 90 N. C. 
701 in which it was held that as this section did not specify 
that the offence was a felony it would be treated as a mis- 
demeanor in spite of the punishment being as for felonies. 
—Ed. Note. 

Signing or Endorsing Note.—It has been held in S. v. 
Gibson, 169 N. C. 318, 85 S. E. 7, that it is an indictable 
offense under this section, to procure a person to sign or 
endorse a note by means of false representation and with 
intent to cheat and defraud. State v. Johnson, 195 N. C. 
BOG) OUs ge dAes Soutien 275: 

Same—Element of Intent. — In order to constitute false 
pretense in the discounting a note at the bank by a 
maker upon misrepresentation to one of the endorsers that 
he had secured certain endorsers with him, when, in fact 
he had used the note without other endorsers, evidence 
that the maker had turned over to the endorsers on the 
note his entire stock of merchandise and that he had 
thereupon had a civil judgment in their favor canceled of 
record, is material and competent upon the element of in- 
tent necessary to constitute the offense charged. State v. 
Johnson, 195 N. C. 506, 142 S. E. 775. 

Representation as to Titles to Land. — One who obtains 
money as the purchase price of land sold by him to another 
upon the representation that the land is unencumbered when 
it is encumbered by a mortgage, is liable under this section. 
State v. Munday, 78 N. C. 460. 

Sufficient Indictment.—An indictment for false pretense 
charging that defendant wilfully, knowingly, falsely and 
feloniously pretended to the prosecutor that he had cut for 
him, for the use of another, twenty cords of wood, whereas 
in truth and in fact he had not cut the same, and by means 
of said false pretense did obtain from the prosecutor three 
dollars in money, with intent, etc., is sufficient. State v. 
Eason, 86 N. C. 674. 


Same—Must Allege Certain Offence—An indictment should 
state with reasonable certainty the offence charged, and an 
indictment charging the defendant with obtaining money 
when he obtained a note, is defective. State v. Gibson, 169 
INES CipalSs 85) Sano as 

Cited in State v. Gibson, 169 N. C. 318, 85 S. E. 7. 


§ 14-102. Obtaining property by false represen- 
tation of pedigree of animals.—If any person shall, 
with intent to defraud or cheat, knowingly repre- 
sent any animal for breeding purposes as being of 
greater degree of any particular strain of blood 
than such animal actually possesses, and by such 
representation obtain from any other person 
money or other thing of value, he shall be guilty 
of a misdemeanor, and upon conviction thereof 
shall for each offense be punished by a fine of not 
less than sixty dollars nor more than three hun- 
dred dollars, or by imprisonment for a term not 
exceeding six months. (Rev., s. 3307; 1891, c. 
94, s. 2; C. S. 4279.) 
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§ 14-108. Obtaining certificate of registration of 
animals by false representation.—I{ any person 
shall, by any false representation or pretense, with 
intent to defraud or cheat, obtain from any club, 
association, society or company for the improve- 
ment of the breed of cattle, horses, sheep, swine, 
fowls or other domestic anintals or birds, a certifi- 
cate of registration of any animal in the herd 
register of any such association, society or com- 
pany, or a transfer of any such registration, upon 
conviction thereof he shall be punished by 1m- 
prisonment for a term not exceeding three 
months or a fine not exceeding one hundred dol- 
lars, or by both such fine and imprisonment. 
(Rev., s. 3308; 1891, c. 94, s. 1; C. S. 4280.) 


§ 14-104. Obtaining advances under promise to 
work and pay for same.—If any person, with in- 
tent to cheat or defraud another, shall obtain any 
advances in money, provisions, goods, wares or 
merchandise of any description from any other 
person or corporation upon and by color of any 
promise or agreement that the person making the 
same will begin any work or labor of any descrip- 
tion for such person or corporation from whom 
the advances are obtained, and the person making 
the promise or agreement shall willfully fail, with- 
out a lawful excuse, to commence or complete 
such work according to contract, he shall be guilty 
of a misdemeanor, and upon conviction shall be 
fined not exceeding fifty dollars or imprisoned not 
exceeding thirty days. (Rev., s. 3431; 1889, c. 444; 
1891, c. 106; 1905, c. 411; C. S. 4281.) 


Cross Reference.—As to tenant or cropper willfully aban- 
doning landlord after advances have been made, see § 14- 
358. i : 

Editor’s Note.—The 1905 amendment, which made failure 
to perform services after being paid therefor presumptive 
evidence of fraudulent intent, has been held to contravene 
the constitutions both of North Carolina and of the United 
States. State v. Griffin, 154 N. C. 611, 70 S. EB. 292. A 
similar provision in an Alabama statute was held to be 
unconstitutional by the United States Supreme Court in 
Bailey v. Alabama, 219 U. S. 219, 31 Sa Ct amidoreso Ly, sid. 
191. 

Constitutional_The gist of the offence of procuring ad- 
vances “with intent to cheat and defraud” is not the ob- 
taining the advances, and afterwards refusing to perform 
the labor, but in the fraudulent intent at the time of ob- 
taining the advances, and making the promise. This sec- 
tion is constitutional. State v. Norman, 110 N. C. 484, 14 
S. E. 968. This case was decided before the 1905 amend- 
ment discussed above. 

Intent Must Be Shown.—T'o convict under this section 
it is necessary to show the fraudulent intent on the part 
of the promisor; and merely the facts of obtaining the ad- 
vances, the promise to do the work, and a breach of tnat 
promise, are insufficient to sustain a conviction. State v. 
Griffin, 154 N. C. 611, 70 S. E. 292; State v. Islay, 164 N. 
491; 79NS.2 Bs A105. 

No Day of Grace.—Where, upon a promise to begin work 
on the following Monday, the prosecutor made advances to 
the defendant, and the latter failed, without proper excuse, 
to begin work at the time stipulated, and was arrested on 
complaint of prosecutor on Tuesday: Held, to be a failure to 
begin work within the meaning of the statute. State v. Nor- 
man, 110 N. C. 484, 14S. EH. 968. 


§ 14-105. Obtaining advances under written 
promise to pay therefor out of designated prop- 
erty.—If any person shall obtain any advances in 
money, provisions, goods, wares or merchandise 
of any description from any other person or cot. 
poration, upon any written representation that the 
person making the same is the cwner of any ar- 
ticle of produce, or of any other specific chattel 
or personal property, which property, or the pro- 
ceeds of which the owner in such representation 
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thereby agrees to apply to the discharge of the 
debt so created, and the owner shal! fail to apply 
such produce or other property, or the proceeds 
thereof, in accordance with such agreement, or 
shall dispose of the same in any other manner 
than is so agreed upon by the parties to the 
transaction, the person so offending shall be guilty 
of a misdemeanor, whether he shall or shall not 
have been the owner of any such property at the 
time such representation was made. (Rev., s. 
3434; Code, s. 1027; 1879, cc. 185, 186; 1905, c. 
104;’C. S. 4282.) 


Constitutional.—It is not the failure to pay the debt which 
is made indictable, but the failure to apply certain property, 
which, in writing, has been pledged for its payment, and 
advances made on the faith of such pledge; on this grouna 
it is declared constitutional. State v. Torrence, 127 N. C. 
550, 553, 37 S. E. 268; State v. Mooney, 173 N. C. 798, 92 S. 
E. 610. ‘ ; 

Representations Must Be of Existing Facts.—An indict- 
ment for obtaining goods under a false pretense, must be 
founded on a false representation by the defendant of an 
existing fact, and the pledging of a check to be received at 
a subsequent date does not come within the meaning of the 
section. State v. Whidbee, 124 N. C. 796, 32 S. E. 318. 

Indictment Should Charge Exact Terms.—The indictment 
should charge in the exact terms of the statute, and on fail- 
ure to follow the statute it is subject to being quashed. 
State v. Mooney, 173 N. C. 798, 92 S. E. 610. 

Compared with Section 14-114——This section is on the 
same footing as section 14-114 for disposing of mortgaged 
property. It is not the failure to pay the debt which is 
made indictable, but the fraud in disposing of or withhold- 
ing property which the owner has in writing agreed shall 
be applied in payment of advances made on the faith of 
such quasi mortgage, to one who has thus pro tanto be- 
come the owner thereof, and the subsequent conversion of 
said property, and diversion of the proceeds to the detri- 
ment of the equitable owner and in fraud of his rights. 
State v. Mooney, 173 N. C. 798, 799,92 S. E. 610. 


§ 14-106. Obtaining property in return for worth- 
less check, draft or order.—Every person who, 
with intent to cheat and defraud another, shall 
obtain money, credit, goods, wares or any other 
thing of value by means of a check, draft or order 
of any kind upon any bank, person, firm or cor- 
poration, not indebted to the drawer, or where 
he has not provided for the payment or acceptance 
of the same, and the same be not paid upon pre- 
sentation, shall be guilty of a misdemeanor, and 
upon conviction shall be fined or imprisoned, or 
both, at the discretion of the court. The giving 
of the aforesaid worthless check, draft, or order 
shall be prima facie evidence of an intent to cheat 
and defraud: (1907;) ¢..9753 19097 c.).647;. GS, 
4283.) 


Local Modification—New Hanover: Pub. Loc. 1927, c. 636. 

Cross Reference.—As to false warehouse receipts, see § 
27-54 et seq. 

It is a misdemeanor for any person knowingly to utter 
a worthless check in this state and such act involves moral 
turpitude under this section if done with intent to defraud. 
Oats v. Wachovia Bank, etc., Co., 205 N. C. 14, 169 S. E. 
869. 

Intent to Cheat or Defraud.—In order to convict a de- 
fendant under the provisions of this section for obtaining 
property in return for a worthless check, the indictment 
must sufficiently charge an intent to cheat or defraud or 
that the defendant obtained a thing of value. State v. 
Horton, 199 JN. Ce 771, a55. (Se Ry 1866, 

Signing in Name of Company.—Upon the trial under in- 
dictment for violating this section, the evidence tended ta 
show that the check in question was signed in the name 
of a certain company by the defendant, and was conflict- 
ing as to whether the defendant was a member of the 
concern. It was held, that the question as to whether the 
defendant was a member of the company when he drew 
the check in question was not necessarily decisive of his 
guilt, and an instruction to find him guilty if the jury 
should find from the evidence he was not a partner, was 
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reversible error. 
S. E. 701. 

Same—Burden of Proof. — The burden of proving the 
guilt of defendant in violating this section, the worthless 
check statute, is on the State, and where the check in 
‘question has been signed by him in the name of a certain 
firm and there is evidence tending to show that. other 
checks similarly signed had been paid, with further evi- 
dence that defendant’s authority to sign such checks had 
been revoked, the burden of proving defendant’s guilt is 
on the State, and raises the question as to the defendant’s 
good faith for the jury to determine. State v. Anderson, 
1946 DC. 377,139" S;° E: 701; 


§ 14-107. Worthless checks.—It shall be un- 
lawful for any person, firm or corporation, to 
draw, make, utter or issue and deliver to another, 


State v. Anderson, 194 N. C. 377, 139 


any check or draft on any bank or depository, for 


the payment of roney or its equivalent, knowing 
at the time of the making, drawing, uttering, is- 
suing and delivering such check or draft as afore- 
said, that the maker or drawer thereof has not 
sufficient funds on deposit in or credit with such 
bank or depository with which to pay the same 
upon presentation. 

Any person, firm or corporatio: violating any 
provision of this section shall be guilty of a mis- 
demeanor. [If the amount due on such check is 
not over fifty dollars, the punishmen: shall not 
exceed a fine of fifty dollars or imprisonment for 
thirty days. |] 

The word “credit”,as used herein shall be con- 
strued to mean an arrangement o- understanding 
with the bank or depository for the payment of 
any such check or draft. The part of this sec- 
tion in brackets shall only apply to Pitt county, 
Robeson county, Iredell county, Martin county, 
Lee county, Rutherford county, Bladen county, 
Cumberland county, Mecklenburg county, Ca- 
tawba county, Sampson county, Alleghany county, 
Lenoir county, Randolph county, Gaston county, 
Hoke county, Madison county, Burke county, 
Transylvania county, Rockingham county, Hali- 
fax county, Hertford county, Richmond county, 
Chatham county, Pamlico county, Wake county, 
Haywood county, Granville county, Davidson 
county, Anson county, Carteret county, Davie 
county, Forsyth county, Greene county, Jackson 
county, Henderson county, Stokes county, On- 
siow county, Macon county, Currituck county, 
Chowan county, Vance county, Edgecombe 
county, Northampton county, Stanly county, Ca- 
barrus county, Mitchell county, Yancey county, 
Avery county, Alamance county, Franklin county, 
Yadkin county, Caldwell county, Gates county, 
Ashe county, Washington county, Nash county, 
Johnston county, Duplin county, Wayne county, 
Guilford county, Rowan county, Bertie county, 
Moore county, Harnett county, Columbus county, 
Watauga county, Lincoln county, Caswell county, 
Orange county, Buncombe county, Wilkes county, 
Hyde county, Swain county, Clay county, Graham 
county, Cherokee county, Scotland county, Union 
county, and Surry county. (1925, c. 14; 1927, c. 
62. 51929,-C. 273, .88.. 1,2. 1931, cc, 63, 1385 19383scc, 
43, 64, 93, 170, 265, 362, 458; 1939, c. 346.) 

Local Modification.—For an act amending an Act that was 
mever passed by the legislature, and applying only to Durham 
County, see Public Laws 1931, c. 292. 

Cross Reference.—See annotation to § 14-106. 

Editor’s Note.—The part of this section appearing in 
brackets in the second paragraph, and some of the coun- 


ties to which applicable, were added by the Act of 1929, 
The Acts of 1931, 1933 and 1939 added other counties. 


As pointed out in the Article in 3 N. C. Law Rev. 
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141, the giving of worthless checks was first regulated 
in this state by the Acts of 1907, and 1909. ‘Those acts 
are partly quoted and the elements of the crime an- 
alysed in the article. It was pointed out that although 
not expressly stated a logical interpretation discloses that 
under those acts the checks must have been given for 
present value and it was held that the freight for a car load 
of lumber was a present value within the section. (See 
State v. Freeman, 172 N. C. 925, 90 S. BE. 507.) 

In 1925 the legislature passed a new bad check law which 
left out the element of intent to defraud, etc., so that under 
it the giving of a check with insufficient funds was a crime. 
The elements of the crime under that law are outlined by 
Mr. Justice Adams in State v. Edwards, 190 N. C. 322, 130 S. 
FE. 10, and repeated in the Law Review Article. It was also 
pointed out that the indictment must have charged both 
“insufficient funds” and “insufficient credits” to charge a 
violation. The question of the constitutionality of this act 
was raised both in the article previously cited and in 5 N. 
C. Law Rev. 75, where the position was taken that the law 
was violative of the constitution, Art. I, section 16, as per- 
mitting the imprisonment for debt. 

Subsequently the legislature at the 1927 session repealed 
the act and passed the present section which cures the de- 
fect pointed out in the Law Review, and it has been upheld 
by the supreme court. See State v. Yarboro, 194 N. C. 498, 
140 S. E. 216.° 

It would seem that this section does not require that the 
check be given for present value. ‘The essence of the crime 
seems to be the giving of a check for the payment of money 
or its equivalent knowing that there are insufficient funds or 
credit with which to pay upon presentment whether for a 
pre-existing debt or for present value. See State v. Yarboro, 
1944 N. C. 498, 504, 140 S. E. 216. 

It is also apparent that this section does not require an 
actual intent to cheat or defraud. This element is presumed, 
no doubt, from the knowledge of lack of funds, 

The prior laws contain a provision allowing the drawer 10 
days within which to make the check good; the present law 
contains no such provision. 

Under the prior laws which made intent to cheat or de- 
fraud an element of the crime, the uttering of the check 
raised a prima facie presumption of such intent and this 
cast the burden upon the defense of disproving the element. 
This section contains no such provision and the burden of 
proving the knowledge of lack of funds is upon the state, it 
would seem. 

For a general note on the subject, see XIV Va. Law Rev. 
134; as to applicability of Virginia Statute to post-dated 
checks, see XIV Va. Law Rev. 145. 

Public Detriment.—The gravamen of the offense pro- 
scribed by this section is the putting into circulation worth- 
less commercial paper to the public detriment, and not that 
of the individual payee. State v. Levy, 220 N. C. 812, 18 
SF DA 0) GE 

Postdated Check.—A postdated check given for a past due 
account and so accepted is not a representation importing 
a criminal liability if untrue that comes within the intent 
and meaning of the “bad check law,” making it a misde- 
meanor for a person to issue and deliver to another any 
check on any bank or depository for the payment of money 
or its equivalent knowing at the time that he has not suf- 
ficient funds on deposit or credit with the bank or depos- 
itory for its payment. State v. Crawford, 198 N. C. 522, 152 
Sent. 904) 

Indictment—Necessity of Charging All Elements.—In or- 
der to charge a statutory offense (the giving of a bad check), 
the indictment should set forth all the essential requisites 
therein prescribed, and no element should be left to inference 
or implication, and where the indictment is defective a de- 
murrer is good. State v. Edwards, 190 N. C. 322, 130 S. E. 16. 

Issuance as Fraud.—The issuance of a check on a bank in 
violation of this law is a false representation of subsisting 
facts that the maker has on deposit sufficient funds for its 
payment at the bank, upon its presentation, or that he has 
made the necessary arrangements with the bank therefor, 
and is in effect a fraud upon the payee, the payee accepting 


it in good faith. State v. Yarboro, 194 N. C. 498, 140 S. 
E. 216. See dissenting opinion. 
Fatal Variance in Allegata and Probata.—An indictment 


charging the defendant with obtaining money on a day 
named by the issuance of a worthless check in violation of 
our statute, and evidence that it was given for the hire of 
an automobile, ten days later, are at fatal variance, and will 
not support a conviction. State v. Corpening, 191 N. C. 751, 
133 eS e eee AAs 

The indictment charged that defendant issued a worthless 
check knowing at the time that he did not have sufficient 
funds or credit for its payment. The proof was that de- 
fendant issued a check of a corporation of which he was an 
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executive officer, and that the corporation did not have suf- 
ficient funds or credit for its payment. There is a fatal 
variance between allegation and proof, and defendant’s mo- 
tion to nonsuit should have been allowed. State v.-Dowless, 
217 Ne eo OS. (2d) 18, 

Waiver of Right to Trial by Jury.—Where the defendant 
in a criminal action enters the plea of “‘not guilty,” the re- 
quirement of our State Constitution, Art. 1, § 13, of trial 
by jury may not be waived by the accused nor another 
method substituted by agreement, and where a defendant 
is indicted for violating the statute commonly known as the 
“bad check law,” an agreement between the State and the 
accused that the judge may find the facts under a plea of 
“not guilty,’ will be disregarded on appeal and the case 
remanded to be tried according to law. State v. Crawford, 
Lo GN pees, e490 SS: By 729: 

Instruction held proper. State v. Levy, 220 N. C. 812, 18 
Sy ide (ezah) Shee 

Sentence.—Upon defendant’s conviction upon two war- 
rants charging the issuance of worthless checks, a sentence 
of two years imprisonment on the first warrant and one 
year imprisonment on the second, the sentences to run 
consecutively, cannot be held excessive, cruel or wnusual, 
since the sentences were within the limits prescribed by 
this section. State v. Levy, 220 N. C. 812, 18 S. E. (2d) 
355. 

Cited in State v. Byrd, 204 N. C. 162, 167 S. E. 626; Oates 
v. Wachovia Bank, etc., Co., 205 N. C. 14, 16, 169 S. EB. 869. 


§ 14-108. Obtaining property or services from 
slot machines, etc., by false coins or tokens.— 
Any person who shall operate, or cause to be 
operated, or who shall attempt to operate, or 
attempt to cause to be operated any automatic 
vending machine, slot machine, coin-box tele- 
phone or other receptable designed to receive 
lawful coin of the United States of America in 
connection with the sale, use or enjoyment ot 
property or service, by means of a slug or any 
false, counterfeited, mutilated, sweated or foreign 
coin, or by any means, method, trick or device 
whatsoever not lawfully authorized by the owner, 
lessee or licensee of such machine, coin-box tele- 
phone or receptacle, or who shall take, obtain or re- 
ceive from or in connection with any automatic 
vending machine, slot machine, coin-box telephone 
or other receptacle designed to receive lawful coin 
of the United States of America in connection 
with the sale, use or enjoyment of property or 
service, any goods, wares, merchandise, gas, elec- 
tric current, article of value, or the use or enjoy- 
ment of any telephone or telegraph facilities or 
service, or of any musical instrument, phonograph 
or other property, without depositing in and sur- 
rendering to such machine, coin-box telephone or 
receptacle lawful coin of the United States of 
America to the amount required therefor by the 
owner, lessee or licensee of such machine, coin- 
box telephone or receptacle, shall be guilty of a 
misdemeanor, punishable by a fine or imprison- 
ment, or in the discretion of the court, by both. 
(1927, c. 68, s. 1.) 


§ 14-109. Manufacture, sale, or gift of devices 
for cheating slot machines, etc.—Any person who, 
with intent to cheat or defraud the owner, lessee, 
licensee or other person entitled to the contents 
of any automatic vending machine, slot machine, 
coin-box telephone or other receptacle, depository 
or contrivance designed to receive lawful coin of 
the United States of America in connection with 
the sale, use or enjoyment of property or service, 
or who, knowing that the same is intended for un- 
lawful use, shall manufacture for sale, or sell or 
give away any slug, device or substance whatso- 
ever intended or calculated to be placed or de- 
posited in any such automatic vending machine, 
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slot machine, coin-box telephone or ‘other such re- 
ceptacle, depository or contrivance, shall be guilty 
of a misdemeanor, punishable by a fine or im- 
prisonment, or in the discretion of the court, by 
both. (1927, c. 68, s. 2.) 


§ 14-110. Obtaining entertainment at hotels and 
boarding-houses without paying therefor.—Any 
person who obtains any lodging, food or accom- 
modation at an inn, boarding-house or lodging- 
house without paying therefor, with intent to de- 
fraud the proprictor or manager thereof, or who 
obtains credit at an inn, boarding-house or lodg- 
ing-house by the use of any false pretense, or who, 
after obtaining credit or accommodation at an inn, 
boarding-house or lodging-house, absconds and 
surreptitiously removes his baggage therefrom 
without paying for his food, accommodation or 
lodging, shall be guilty of a misdemeanor, and 
shall upon conviction be fined or imprisoned at 
the discretion of the court. (1907, c. 816; C. S. 
4284.) 

Local Modification.—Pitt: 1929, c. 103; Martin, 
Watauga: 1931, c. 9; Buncombe, Jackson, Franklin: 
c. 531; Lee: 1937, c. 168; Rockingham: 1939, c. 53. 

Cross Reference.—As to liens on baggage, see § 
seq. 

Constitutionality. — The misdemeanor prescribed by this 
section expressly applies, when the contract has been made 
with a fraudulent intent, and this intent also exists in sur- 
reptitiously absconding and removing baggage without hav- 
ing paid the bill, and this statute is not inhibited by Article 
I, section 16, of the State Constitution, as to imprisonment 
for the mere nonpayment of a debt, either in a civil action oar 
by indictment. State v. Barbee, 187 N. C. 703, 122 S. E. 753. 

Boarding House Defined.—One who has not been licensed 
to keep a boarding house, and who does not hold his place 
out as such, but who has received a boarder in his home, for 
pay, is not the keeper of a boarding house. State v. McRae, 
THONG Go 712.86 Se E1039. 

Evidence Insufficient for Conviction—In order to convict 
under the provisions of this section, it is necessary for the 
State to show the fraudulent intent of the one who has failed 
or refused to pay for his lodging or food at an inn, boarding 
house, etc., or the like intent as to his surreptitiously leaving 
with his baggage without having paid his bill; and evidence 
tending only to show his inability to pay, under the circum- 
stances, but his arrangement with the keeper of the inn or 
boarding house to pay in a certain way and within a fixel 
period after leaving, and his payment in part, and that his 
wife, remaining longer than he, thereafter took away his 
baggage without his knowledge or participation therein, and 
in the separation following he received no benefit therefrom, 
is insufficient for a conviction of the statutory offense. Stare 
vi, Barbee, 1870No Gy 70st l22 Sah. 7 5ae 

Evidence Sufficient to Convict. — Where there is evidence 
that one having received accommodation at a hotel left with 
his baggage without notice to the proprietor, and without 
having paid his bill, it is sufficient to convict under this 
section, the question of intent being for the jury. State v. 
Hill, 166 N. C. 298, 81 S. E. 408. 


§ 14-111. Fraudulently obtaining credit at hos- 
pitals and sanatoriums.—Any person who _ ob- 
tains accommodation at any public or private hos- 
pital or sanatorium without paying therefor, with 
intent to defraud the said hospital or sanatorium, 
or who obtains credit at such hospital or sana- 
torium by the use of any false pretense, or who, 
after obtaining credit or accommodation at a hos- 
pital or sanatorium, absconds and surreptitiously 
removes his baggage therefrom without paying for 
the accommodation or credit, shall be guilty of a 
misdemeanor, and shall, upon conviction, be fined 
or imprisoned at the discretion of the court. 
(1931, c. 214.) 


§ 14-112. Obtaining merchandise on approval.— 
If any person, with intent to cheat and defraud, 
shall solicit and obtain from any merchant any 


Wake, 
1933, 


44-30 et 
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article of merchandise on approval, and_ shall 
thereafter, upon demand, refuse or fail to return 
the same to such merchant in an unused and un- 
damaged condition, or to pay for the same, such 
person so offending shall be guilty of a mis- 
demeanor. Evidence that a person has solicited 
a merchant to deliver to him any article of 
merchandise for examination or approval and has 
obtained the same upon such solicitation, and 
thereafter, upon demand, has refused or failed to 
return the same to such merchant in an unused 
and undamaged condition, or to pay for the same, 
shall constitute prima facie evidence of the intent 
of such person to cheat and defraud, within the 
meaning of this section: Provided, this section 


shall not apply to merchandise sold upon a written ' 


contract which is signed by the purchaser. 
C1853, 1941) 620425. C eS:..4285.) 


Editor’s Note.—The 1941 amendment substituted the word 
“merchandise” for the words ‘“‘wearing apparel’? formerly 
appearing in this section. It also added the proviso at the 
end of the section. 


(1911, 


§ 14-113. Obtaining money by false representa- 
tion of physical defect—It shall be unlawful for 


any person to falsely represent himself or herself: 


in any manner whatsoever as blind, deaf, dumb, 
or crippled or otherwise physically defective for 
the purpose of obtaining money or other thing of 
value or of making sales of any character of per- 
sonal property. Any person so falsely represent- 
ing himself or herself as blind, deaf, dumb, crip- 
pled or otherwise physically defective, and 
securing aid or assistance on account of such 
representation, shall be deemed guilty of a misde- 
meanor. (1919, c. 104; C. S. 4286.) 


Cress References.—As to regulation of beggars, see § 108- 
8&1 et seq. As to fraudulently obtaining old age assistance, 
see § 108-42, As to defrauding the North Carolina govern- 
mental employees’ retirement system for counties, cities, 
and towns, see § 128-32. 


Art. 20. Frauds. 


§ 14-114. Fraudulent disposal of mortgaged per- 
sonal property.—lf{ any person, after executing a 
chattel mortgage, deed of trust or other lien for a 
lawful purpose, shall make any disposition of any 
personal property embraced in such mortgage, 
deed of trust or lien, with intent to hinder, delay 
or defeat the rights of any person to whom or for 
whose benefit such deed was made, every person 
so offending and every person with a knowledge 
of the lien buying the property embraced in any 
such deed or lien, and every person assisting, aid- 
ing or abetting the unlawful disposition of such 
property, with intent to hinder, delay or defeat 
the rights of any person to whom or for whose 
benefit any such deed or lien was made, shall be 
guilty of a misdemeanor, and shal‘! be punished 
by fine or imprisonment, or both, in the discretion 
of the court. In all indictments for violations of 
the provisions of this section it shall not be neces- 
sary to allege or prove the person to whom any 
sale or disposition of the property was made, but 
proof of the possession of the property embraced 
in such chattel mortgage, deed of trust or lien, by 
the grantor thereof, after the execution of said 
chattel mortgage, deed of trust, or lien, and while 
it is in force, the further proof of the fact chat the 
sheriff or other officer charged with the execution 
of process cannot after due diligence find such 
property under process directed to him for his 
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seizure, for the satisfaction of such chattel mort- 
gage, deed of trust or lien, or that the mortgagee 
demanded the possession thereof of the mortgagor 
for the purpose of sale to foreclose said mort- 
gage, deed of trust or lien, after the right to such 
foreclosure had accrued, and that the mortgagor 
failed to produce, deliver or surrender the same 
to the mortgagee for that purpose, shall be prima 
facie proof of the fact of the disposition or sale 
of such property, by the grantor, with the intent 
to hinder, delay or defeat the rights of the person 
to whom said chattel mortgage, deed of trust or 
lien was made. (Rev., s. 3435; Code, s. 1089; 1887, 
Cla: 187d-4, (Ce Le oia-pmeCrm eto tSO3,..C: 61%, C 
S. 4287.) 


Cross Reference.—As to fraudulent conveyances, see § 39- 
15 et seq. 

Three Classes of Offenders.—The statute is directed against 
three classes of offenders: (1) The maker of the lien who 
shall dispose of the property with the unlawful intent; (2) 
those who buy with a knowledge of the lien, and (3) those 
who aid or abet either the maker or purchaser in the unlaw- 
ful acts. State v. Woods, 104 N. C. 898, 10 S. E. 555. 

Intent Necessary. — Under this section the forbidden act 
must, in order to be indictable, be accomplished with a 
specific intent, and the courts cannot disregard this clearly 
expressed purpose of the Legislature. State v. Manning, 107 
N. C. 910, 911, 12 S. E. 248. The actual sale of mortgaged 
crops raises a presumption of fraudulent intent. State v. 
Holmes, 120 N. C. 573, 26 S. EK. 692. In a trial under this 
section the burden is upon the defendant to disprove the 
criminal intent. State v. Surles, 117 N. C. 720, 23 S. BE. 324; 
State v. Holmes, 120 N. C. 573, 26 S. E. 692. 

Result of Sale Must Injure.—If the property included in the 
mortgage (other than that disposed of), was abundantly suffi- 
cient and available to pay the indebtedness, there could be no 
such prejudicial result as is contemplated by the statute. 
State v. Manning, 107 N. C. 910, 912, 12 S. EB. 248. 

Justice Jurisdiction——Under the original acts justices of 
the peace have exclusive jurisdiction of the offense of fraud- 
ulently disposing of personal property embraced in a chattel 
mortgage. State v. Jones, 83 N. C. 657. 

Infant’s Liability—An indictment under this section for 
disposing of crops under mortgage cannot be sustained, 
where it appears that the defendant is an infant. The alleged 
disposition was a disaffirmance of the contract and renders 
it void. State v. Howard, 88 N. C. 651. 


Indictment Must Charge Maker, Buyer or Assistant.—If 
the indictment does not charge the defendant as the maker 
of the lien nor the buyer of the property with knowledge of 
it, nor as assisting, aiding or abetting in the unlawful dis- 
position of the property no offense is charged. State v. 
Woods, 104 N. C. 898, 900, 10 S. BE. 555. 

Indictment Must Charge Lien and Manner of Sale.—An 
indictment for disposing of mortgaged property is fatally 
defective, if it fails to set forth that the lien was in force at 
the time of sale, the party to whom sold, and the manner 
of disposition. State v. Burns, 80 N. C. 376; State v. Pickens, 
7 AS fl CHIGLYS, 

Indictment in Two Counts.—Where an indictment for dis- 
posing of mortgaged property contained two counts, one 
alleging a disposal with intent to defraud G., “‘business man- 
ager” of an association, and the other a disposal with intent 
to defraud G., “business manager and agent” of such associa- 
tion, the counts are not repugnant to each other, since they 
relate to one transaction, varied only to meet the probable 
proof, and the court will neither quash the bill nor force 
the State to elect on which count it will proceed. State v. 
Surles, 117 N.. C. 720, 721, 23 S. E. 324. 


Prior Lien, as Defense.—It is competent for the defendant, 
in an indictment for unlawfully disposing of mortgaged prop- 
erty—a crop of tobacco—to show that he, in good faith, ap- 
plied the entire crop to the discharge of his landlord’s lien. 
State v. Ellington, 98 N. C. 749, 4S. E. 534. 

Evidence of Other Sales Inadmissible-—On a trial of one 
charged with unlawfully disposing of an article of personal 
property covered by a chattel mortgage, with intent to de- 
feat the right of the mortgagee, evidence that, five months 
after the offense was committed, the defendant offered to 
dispose of another article covered by the same mortgage is 
inadmissible to prove the intent with which the offense was 
committed. State v. Jeffries, 117 N. C, 727, 23 S, B. 163. 

Cited in State v. Barrett, 138 N, C. 630, 635, 50 S. E. 506; 
State v. Torrence, 127 N. C. 550, 553, 37 S. E. 268, 
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§ 14-115. Secreting property to hinder enforce- 
ment of lien—Any person removing, exchanging 
or secreting any personal property on which a lien 
exists, with intent to prevent cr hinder the en- 
forcement of the lien, shall be guilty of a misde- 
meanor. (Rev., s. 3436; 1887, c. 14; C. S. 4288.) 

Local Medification.—Pitt: 1941, c. 284. 


§ 14-116. Fraudulent entry of horses at fairs.— 
If any person shall knowingly enter or cause to be 
entered in competition for any purse, prize, pre- 
mium, stake or sweepstake offered or given by 
any agricultural or other society, association or 
person in this state, any horse, mare, gelding, colt 
or filly under an assumed name or out of its 
proper class, he shall be punished py a fine not 
less than one hundred nor more than one thousand 
dollars, or by imprisonment in the state’s prison 
for not less than one nor more than five years, or 
by both fine and imprisonment, at the discretion of 
the court. (Rev., s. 3429; 1893, c. 387; C. S. 4289.) 


§ 14-117. Fraudulent and deceptive advertising. 
—It shall be unlawful for any person, firm, cor- 
poration or association, with intent to sell or in 
anywise to dispose of merchandise, securities, serv- 
ice or any other thing offered by such person, 
firm, corporation or association, directly or indi- 
rectly, to the public for sale or distribution, or with 
intent to increase the consumption thereof, or to 
induce the public in any manner to enter into any 
obligation relating thereto, or to acquire title 
thereto, or an interest therein, to make public, 
disseminate, circulate or place before the public 
or cause directly or indirectly to be made, pub- 
lished, disseminated, circulated or placed before the 
public in this state, in a newspaper or other pub- 
lication, or in the form of a book, notice, hand- 
bill, poster, bill circular, pamphlet or letter, or in 
any other way, an advertisement of any sort re- 
garding merchandise, securities, service or any 
other thing so offered to the public, which 
advertisement contains any assertion, repre- 
sentation or statement of fact which is un- 
true, deceptive or misleading: Frovided, that such 
advertising shall be done willfully and with intent 
to mislead. Any person who shall violate the pro- 
visions of this section shall be guilty of a misde- 
meanor, and upon conviction shall be fined not ex- 
ceeding fifty dollars or imprisoned not exceeding 
thirty days. (1915, c. 218; C. S. 4290.) 


Cross References—As to making misleading and false 
representations as to fertilizer, see § 106-43. As to the use 
of private marks or labels to defraud, see § 80-12. As to 
the misbranding of sacks, see § 80-14. 

Cited in State v. Pelley, 221 N. C. 487, 20 S. E. (2d) 850. 


§ 14-118. Blackmailing.—If any person shall 
knowingly send or deliver any letter or writing 
demanding of any other person, with menaces 
and without any reasonable or probable cause, any 
chattel, money or valuable security; or if any per- 
son shall accuse, or threaten to accuse, or shall 
knowingly send or deliver any letter or writing 
accusing or threatening to accuse any other per- 
son of any crime punishable by law with death 
or by imprisonment in the state’s prison, with 
the intent to extort or gain from such person 
any chattel, money or valuable security, every 
such offender shall be guilty of a misdemeanor. 
(Rey., s. 3428; Code, s. 989; Reel) C. 34, 84 LAO: 
C. S. 4291.) 
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Indictment.—Where the offence charged was the sending 
of a letter, under this section, and the letter was set out 12 
the indictment, from which it is deducible by necessary im- 
plication that the defendant threatened to indict the prose- 
cutor for an offence punishable by imprisonment in the 
penitentiary, with a view and intent to extort money a 


criminal offence is sufficiently charged. State v. Harper, 94 
N. C. 936. 


Circumstantial Evidence. — Letters demanding a sum otf 
money from the prosecutor, the first requiring that he drop 
the amount along the road at a certain place at a designated 
time and at a certain signal, followed by the burning of the 
prosecutor’s barn on his failing to comply; and the second 
one referring to this fact and making the same demand, and 
the apprehension of the defendant at the place at the time 
appointed, as he appeared after the signals were given, 
though circumstantial evidence, is adjudged sufficient under 
an indictment for blackmailing to sustain a conviction. 
State v. Frady, 172 N. C. 978, 90 S. E. 802. 


Art. 21. Forgery. 


§ 14-119. Forgery of bank-notes, checks and 
other securities.—If any person shall falsely make, 
forge or counterfeit, or cause or procure the same 
to be done, or willingly aid or assist therein, any 
bill or note in imitation of, or purporting to be, 
a bill or note of any incorporated bank in this. 
state, or in any of the United States, or in any 
of the territories of the United States; or any or- 
der or check on any such bank or corporation, or 
on the cashier thereof; or any of the securities 
purporting to be issued by or on behalf of the 
state, or by or on behalf of any corporation, with 
intent to injure or defraud any person, bank or 
corporation, or the state, the person so offending 
shall be guilty of a felony and shall be punished! 
by imprisonment in the state’s prison or county 
jail for not less than four months nor more than: 
ten years, or by a fine in the discretion of the 
court. (Rev., s. 3419; Code, s. 1030; R. C., c. 34,. 
s. 60; 1819, c. 994,%s.417 Ca S).4293,) 


Cross Reference.—As to alleging intent in the indictment, 
see § 15-151. 

Elements of Offense.—To constitute an indictable forgery, 
it is not alone sufficient that there be a writing, and that 
the writing be false: it must also be such as, if true, would 
be of some legal efficacy, real or apparent, since otherwise. 
it has no legal tendency to defraud. 2 Bishop Cr. Law, sec. 
533; Barnes v. Crawford, 115 N. C. 76, 79, 20 S. E. 386.. 
While an intent to defraud is an essential element of for- 
gery, it is not essential that any person be actually defrauded,. 
or that any act be done other than the fraudulent making. 
or altering of the instrument. State v. Hall, 108 N. C. 776,. 
13)S..E.. 189; “States ve Cross, 401 Np Ce 17/057 Sartre arose 

Indictment Must Allege Existence of Bank.—In an indict- 
ment under this section to punish the making, passing, etc., 
of counterfeit bank notes, if the note alleged to have been. 
passed be of a bank not within the State, the indictment: 
should aver that such a bank exists as that by which the 
counterfeit note purports to have been issued. State v. 
Twitty, 9 N. C. 248. 

Evidence of Former Acts.—Upon an indictment for uttering 
forged money, knowing it to be forged, evidence may be re- 
ceived of former acts and transactions which tend to bring- 
home the scienter to the defendant, notwithstanding such evi- 
dence may fix upon him other charges beside that on which 
he is tried. State v. Twitty, 9 N. C. 248. 

Cited in State v. Peter, 53 N. C. 19, 23. 


§ 14-120. Uttering forged paper.—If any person, 
directly or indirectly, whether for the sake of gain 
or with intent to defraud or injure any other per- 
son, shall utter or publish ary such false, forged 
or counterfeited bill, note, order, check or security 
as is mentioned in'the preceding section; or shall 
pass or deliver, or attempt to pass or deliver, any 
of them to another person (knowing the same to- 
be falsely forged or counterfeited), the person so 
offending shall be punished by imprisonment in 
the county jail or state’s prison not less than four 
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months nor more than ten years. (Rev., s. 3427; 
Code, 5. 1031;0R> C.,.c. 34, s. 613 1819, c, 994, °s. 
2; 1909, c. 666; C. S. 4294.) 

Cress Reference.—As to payment of a forged check, see § 
53-52. 

Delivering to Agent.—‘“‘It is putting spurious paper into 
circulation, and not defrauding the individual who takes it, 
that the statute has in view. Hence, upon a similar statute, 
it was held, that delivering a forged note to an agent, that 
he might dispose of it in buying goods, was a passing within 
the act. Palmer’s case, R. and R. 72.” State’ v. Harris, 27 
Noe Ce 287.4293. 


Cited in dissenting opinion State vy. Jarvis, 129 N. C. 598, 
40-S5 E. 220. 

§ 14-121. Selling of certain forged securities.— 
If any person shall sell, by delivery, indorsement 
or otherwise, to any other person, any judgment 
for the recovery of money purporting to have been 
rendered by a justice of the peace, or any bond, 
promissory note, bill of exchange, order, draft or 
liquidated account purporting to be signed by the 
debtor (knowing the same to be forged), the per- 
son so offending shall be punished by imprison- 
ment in the state’s prison or county jail for not 
less than four months nor more than ten years. 
Giver. po. d22531 Codey. si10348; Ra C,.-6. 342s: 63 :C, 
S. 4295.) 


§ 14-122. Forgery of deeds, wills and certain 
other instruments.—If any person, of his own 
head and imagination, or by false conspiracy or 
fraud with others, shall wittingly and falsely forge 
and make, or shall cause or wittingly assent to the 
forging or making of, or shall show forth in evi- 
dence, knowing the same to be forged, any deed, 
lease or will, or any bond, writing obligatory, bill 
of exchange, promissory note, endorsement or 
assignment thereof; or any acquittance or receipt 
for money or goods; or any receipt or release for 
any bond, note, bill or any other security for the 
payment of money; or any order for the payment 
of money or delivery of goods, with intent, in any 
of said instances, to defraud any person or corpo- 
ration, and thereof shall be duly convicted, the 
person so offending shall be punished by impris- 
onment in the state’s prison or county jail not less 
than four months nor more than ten years, or 
fined in the discretion of the court. (Rev., s. 
444-3 Code, 5.1020: R. C., ¢. 846s. 450"9 1801... c. 
B725.5: Flizec. S14, 88.2, 33. 21-James: beac,. 265. Cy 
S. 4296.) 

Cross References.—As to forgery of certificate of dis- 
charge from the armed forces of the United States, see § 
47-112. As to uttering a false bill of lading, see § 21-42. 
As to forgery of trademarks, etc., see §§ 80-12 and 80-13. 

General Considerations.—Differing from false pretenses it 
is not an element of this offence that the forgery was ‘“‘cal- 
culated to deceive and did deceive,” intent alone suffices to 
constitute the crime. State v. Collins, 115 N. C. 716, 20 Salen 
452; State v. Hall, 108 N. C. 776, 138 S. E. 189. It is imma- 
terial to whom the advantages of the forgery would accrue. 
Starewee Gross. 4101 IN. .77700 7 oS. Es 715. 

An instrument in writing on which forgery can be pred- 
icated is one which, if genuine, could operate as the founda- 
tion of another man’s liability, or the evidence of his rights, 
such as a letter of recommendation of a person as a man cf 
property and pecuniary responsibility, an order for the de- 
livery of goods, a receipt, or a railroad pass, as well as a bill 
of, exchange, or other express contract. 3 Greenleaf Ev., 
103. Barnes v. Crawford, 115 N. C. 76, 78, 20 S. E. 386, 

To constitute an “order for the delivery of goods,” a 
forgery within the meaning of this section, there must ap- 
pear to be a drawer, a person drawn upon, who is under 
obligation to obey, and there must appear to be a per- 
son to whom the goods are to be delivered, and if the paper- 
writing set forth in the indictment as a forgery does not 
contain these requisites, there cannot be a conviction for 
forgery under this section, State v. Lamb, 65 N. C. 419; but 
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in such case a conviction will be sustained for the offense 
at common law. State v. Leak, 80 N. C. 403, cited in note 
it 32.17, ReAG, N.‘S:, 331, 

Possession Raises Presumption of Guilt.—One possessing 
a forged instrument is presumed to have either forged it or 
consented to the forgery, and nothing else appearing such 
holder will be presumed guilty. State v. Peterson, 129 N. C. 
556, 40S oy 

“In State v. Britt, 14 N. C. 122, Ruffin, J. says: “That 
the order was not in the handwriting of the defendant did 
not rebut the legal presumption of his guilt. Being in pos- 
session of the forged order, drawn in his own favor, were 
Iacts constituting complete proof that, either by himself or py 
false conspiracy with others, he forged or assented to the for- 
gery of the instrument; that he either did the act or caused it 
to be done until he showed the actual perpetrator and that 
he himself was not privy.’ To the same effect is State v. 
Morgan, 19 N. C, 348. It is wholly immaterial whether the 
defendant himself forged the order or procured and caused it 
to be done. In either case his guilt is the same.’’ State v. 
Lane, 80 N. C. 407, 408. 

Lost Instruments.—If the forged instrument is lost it is 
not necessary to set it out in the indictment, and the sub 
stance of the forged instrument is all that need be charged, 
though in such case it would be better practice to aver the 
loss. State v. Peterson, 129 N. C. 556, 40 S. E. 9. 

Misspelled Signature-—An indictment lies for forgery of 
an order for the payment of money, although the signature 
is misspelled, State v. Covington, 94 N. C. 913, cited in 
notes ine 2401, R.A. 335; 27 Te Ra Aw, Nu S., 1004; or the 
names of a firm are in reverse order if it is clear who the 
parties intended to be designated are. State v. Lane, 80 N. 
C. 407. 

Falsely putting a witness’ name to a bond not required to 
be attested by a subscribing witness does not affect the 
validity of the bond, and is not forgery. State v. Gherkin, 
29 N. C. 206. 

Erasure or Obliteration Not a Forgery. — Obliterating by 
erasure, or otherwise, a release or acquittance on the back 
of a bond or elsewhere, with the intent to defraud any per- 
son thereby, is not according to the law of North Carolina, 
a forgery. State v. Thornburg, 28 N. C. 79, cited in note 
invod sl ser Ale798. 

Forgery of One of Two Names.—Where the alleged forged 
instrument has the names of two or more persons affixed, 1t 
is sufficient if one of them is proved to have been forged. 
StateavesCross,4d0l NaiGo7704 Si. 715, 

Instrument Partly Printed and Partly in Writing.—An in- 
dictment for forging ‘‘a certain instrument in writing’ is 
supported by proof of the forgery of an instrument partly 
printed and partly in writing. State v. Ridge, 125 N. C. 655, 
342.9obym409; 

“Railroad Pass’? Insufficiency of Description.—A _ descrip- 
tion of the forged instrument as a “railroad pass’’ merely, 
is insufficient. The circumstances showing authority of ine 
officer whose name is forged, and the obligation of the com- 
pany to honor it, must be set out in the indictment. State v. 
Weaver, 94 N. C. 836, cited in note in 24 lL. R. A. 43. 

Cited in dissenting opinion State v. Jarvis, 129 N. C. 698, 
40 S. E. 220. 


§ 14-123. Forging names to petitions and utter- 
ing forged petitions.—If any person shall willfully 
sign, or cause to be signed, or willfully assent to 
the signing of the name of any person without his 
consent, or of any deceased or fictitious person, 
to any petition or recommendation with the in- 
tent of procuring any commutation of sentence, 
pardon or reprieve of any person convicted of any 
crime or offense, or for the purpose of procuring 
such pardon, reprieve or commutation to be re- 
fused or delayed by any public officer, or with the 
intent of procuring from any person whatsoever, 
either for himself or another, any appointment to 
office, Or to any position of honor or trust, or 
with the intent to influence the official action of 
any public officer in the management, conduct or 
decision of any matter affecting the public, he 
shall be guilty of a felony, and shall be fined not 
exceeding one thousand dollars, or imprisoned in 
the county jail or state’s prison not exceeding five 
years, or both, at the discretion of the court; and 
if any person shall willfully use any such paper 
for any of the purposes or intents above recited, 
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knowing that any part of the signatures to such 
petition or recommendation has been signed there- 
to without the consent of the alleged signers, or 
that names of any dead or fictitious persons are 
signed thereto, he shall be guilty of a felony, and 
shall be punished in like manner. (Rev., s. 3426; 
Code, s. 1034; 1883, c. 275; C. S. 4297.) 


§ 14-124. Forging certificate of corporate stock 
and uttering forged certificates—If any officer or 
agent of a corporation shall, falsely and with a 
fraudulent purpose, make, with the intent that the 
same shall be issued and delivered to any other 
person by name or as holder or bearer thereof, 
any certificate or other writing, whereby it 1S 
certified or declared that such person, holder or 
bearer is entitled to or has an interest in the stock 
of such corporation, when in fact such person, 
holder or bearer is not so entitled, or is not en- 
titled to the amount of stock in such certificate or 
writing specified; or if any officer or agent of such 
corporation, or other person, knowing such certifi- 
cate or other writing to be false or untrue, shall 
transfer, assign or deliver the same to another 
person, for the sake of gain, or with the intent to 
defraud the corporation, or any member thereof, 
or such person to whom the same shall be trans- 
ferred, assigned or delivered, the person so offend- 
ing shall be imprisoned in the county jail or state’s 
prison not less than four months nor more than 
ten years. (Rev., s. 3421; Code, s. 1032; R. Oe 
34, s. 62; C. S. 4298.) 


§ 14-125. Forgery of bank-notes and other in- 
struments by connecting genuine parts. —If any 
person shall fraudulently connect together different 
parts of two or more bank-notes, or other genuine 
instruments, in such a manner as to produce an- 
other note or instrument, with intent to pass all 
of them as genuine, the same shall be deemed a 
forgery, and the instrument so produced a forged 
note, or forged instrument, in like manner as if 
each of them had been falsely made or forged. 
(Rev., s. 3420; Code, s. 1037; R. Cyc. 345sa00% 
C. S$. 4299.) 


SUBCHAPTER VI. CRIMINAL TRESPASS. 


Art. 22. Trespasses to Land and Fixtures. 


§ 14-126. Forcible entry and detainer—No one 
shall make entry into any lands and tenements, or 
term for years, but in case where entry is given 
by law; and in such case, not with strong hand 
nor with multitude of people, but only in a peace- 
able and easy manner; and if any man do the 
contrary, he shall be guilty of a misdemeanor. 
(Rev... 6. e670 Codecs. 0085, RoC, c. 49, 3.513 
5 Ric. II, c. 8; C. S. 4300.) 


Cross Reference.—As to trespass after being forbidden, see 
§ 14-134. 

Force.—Actual force or appearances tending to inspire a 
just apprehension of violence is nécessary to constitute the 
offense. 13 Am & Eng. Enc. (2 Ed.) 757. A forcible entry is 
not proved by evidence of a mere trespass; there must be 
proof of such force, or at least such show of force, as is 
calculated to prevent resistance. State v. Leary, 136 N. C. 
578, 48 S. E. 570; State v. Davenport, 156 N. C. 596, 72 S. E. 
7. So riding into the yard of a house occupied by a woman 
and remaining there cursing her constitutes force. State v. 
Davenport, supra. But where a person, in the absence of 
the prosecutor, merely unlocked and took off the lock put 
on by the prosecutor and put his own lock on, without 
breaking anything or doing any violenee, and committed no 
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violence upon the return of the prosecutor, he is not guilty 
of forcible entry and detainer. State v. Leary, supra. 

Same—Title No Excuse.—The right or title to land can- 
not be vindicated with the bludgeon, but the party who 
claims the better title must, if it be denied or the actual 
possession of the land be refused, upon a lawful demand 
made for the same, resort to the peaceful methods and proc- 
esses of the law for his redress and the recovery of his 
property. If, instead of pursuing this course, he elects to 
use violence, the law holds him criminally responsible for 
his act. State -v. Webster, 121° N. C; 586, .28 S..E. 254, 
where it is said: “‘As forcible trespass is essentially an 
offense against the possession of another and does not de- 
pend upon the title, it is proper to exclude evidence of title 
in defendants on trial under an indictment for such offense.” 
State v. Davenport, 156 N. C. 596, 602, 72 S. E. 7. 

Original Entry Unlawful.—In order to convict of a mis- 
demeanor under the provisions of this section it is not nec- 
essary that the act of going on the lands be unlawful, if the 
accused thereafter have in overpowering numbers cursed 
and abused the one in lawful possession, using threatening 
and abusive language. State v. Fleming, 194 N. C. 42, 138 
S. EB. 342. 

Same—Title Not Invalid.—The offense of forcible tres- 
pass under this section, does not involve title to the prem- 
ises, but is directed against the possession, and when 
the possession is in the prosecuting witness, and the en- 
try is made in such a manner with such show of force, 
after being prohibited by the prosecuting witness, as tends 
to a breach of the peace, it is sufficient for conviction. 
State vi Barp, 196 N. C. 164, 144 S. E. 23: 

Extent of Liability of Title Holder—The court quoting 
from Reeder v. Purdy, 41 Ill. 279, says: “The reasoning 
upon which we rest our conclusion lies in the briefest com- 
pass, and is hardly more than a simple syllogism. The stat- 
ute of forcible entry and detainer, not in terms, but by 
necessary construction, forbids a forcible entry, even by 
the owner, upon the actual possession of another. Such 
entry is, therefore, unlawful. If unlawful, it is a _ tres- 
pass, and an action for the trespass must necessarily 
lO cececes Although the occupant may maintain trespass against 
the owner for a forcible entry, yet he can only recover 
such damages as have directly accrued to him from, inju- 
ries done to his person or property through the wrongful 
invasion of his possession, and such exemplary damages as 
the jury may (under proper instructions) think proper to 
give. But a person having no title to the premises clearly 
can not recover damages for any injury done to them by 
him who has the title.’ Mosseller v. Deaver, 106 N. C. 
494, 497, 11 S. E. 529, 

Actual Possession Necessary.—The essential element of the 
offense of forcible entry, that the lands, etc., must be in the 
actual possession of him whose possession is charged to have 
been interfered with. To constitute actual possession, there 
must be an actual exercise of authority and control over the 
land, either in person or by the family or servants of the 
person alleged to be in possession. He need not at all times 
be personally present on the premises. State v. Bryant, 103 
N. C. 436, 9.S. E. 1. This element must be charged in the 
indictment. Id. It is a sufficient compliance with this rule 
to allege that the owner was “then and there in peaceable 
possession.”” State v. Eason, 70 N. C. 88, 91. 

Right of Tenant of Sufferance.—Where the possession ot 
the prosecutor in forcibly entry and detainer is only by suffer- 
ance, the prosecution cannot be sustained. State v. Leary, 
136 N. C. 578, 48 S. BE. 570: 


No Accessories.—In misdemeanors there are no accessories, 
and those who were present in numbers, some armed wiitn 
axes and others with guns, while one of their number caused 
the prosecutor’s agents to abandon the locus in quo, were 
his aiders and abettors and equally guilty of forcible tres- 
pass. State v. Davenport, 156 N. C. 596, 72 S. E. 7. 

Jurisdiction of a Justice of the Peace.—The distribution of 
judicial powers by Art. IV of the Constitution is a virtual 
repeal of all laws giving jurisdiction to Justices of the Peace 
in case of forcible entry and detainer, except for the binding 
of trespassers to the Superior Court to answer a criminal 
charge. State v. Yarborough, 70 N. C. 250; Atlantic, etc., 
R...Co. pve Sharpe, 720 Nn Ca o0e. 

Entry under Void Warrant.—Where four or more men 
enter upon premises in the actual possession of another by 
virtue of a warrant and proceedings before a magistrate, 
which are a nullity, and eject such person and his family 
from the house they were occupying, they are guilty of a 
forcible trespass. State v. Yarborough, 70 N. C. 250; 
Atlantic, etc., R. Co. v. Johnston, 70 N. C. 348. 


§ 14-127. Malicious injury to real property.—If 
any person shall maliciously commit any damage, 
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injury or spoil upon any real property whatsoever, 
either of a public or private nature, ‘or which no 
punishment is provided by any existing law, every 
person so offending shall be guilty of a misde- 
meanor: Provided, that nothing herein shall ex- 
tend to any case where the party trespassing or 
doing the injury acted under a fair and reasonable 
belief that he had a right to do the ac. complained 
of, nor to any trespass, not being willful and 
malicious, committed in hunting, fishing or the 
pursuit of game. When the owner, or one of the 
owners, of an estate in possession shall complain 
of the injury before a justice of the peace of the 
county ‘in which the offense :s charged to have 
been committed before the regular term of the 
superior court next after the commission of the 
offense, and shall fail to state in his complaint 
that the damage exceeds ten dollars, the punish- 
ment, upon conviction of the offense, shall not ex- 
ceed a fine of fifty dollars or imprisonment for 
thirty days. (Rev., s. 3677; Code,.s. 1081; R..C., 
GurS4o gi tdae 4678-4, c0176;9653 C.-S.' 43012) 

§ 14-128. Injury to trees, woods, crops, etc., 
near highway; depositing trash near highway.— 
Any person, not being on his own lands, or with- 
out the consent of the owner thereof, who shall, 
within one hundred yards of any State highways 
of North Carolina or within a like distance of any 
other public road or highway, willfully commit 
any damage, injury, or spoliation to or upon any 
tree, wood, underwood, timber, garden, crops, 
vegetables, plants, lands, springs, or any other mat- 
ter or thing growing or being thereon, or who 
cuts, breaks, injures, or removes any tree, plant, 
or flower within such limits, or shall deposit any 
trash, debris, garbage, or litter within such limits, 
shall be guilty of a misdemeanor, and upon con- 
viction fined not exceeding fifty dollars ($50) or 
imprisoned not exceeding thirty days: Provided, 
however, that this section shall not apply to the 
officers, agents, and employees of the State High- 
way and Public Works Commission or county 
road authorities while in the discharge of their 
duties. (Ex. Sess. 1924, c. 54.) 

Editor’s Note.—It was said in 3 N. C. Law Rey. 25 that it 
is hoped that this section may prevent the laying waste of 
gardens, flowers, etc., by tourists who are not in the habit 
of regarding another’s property rights and who usually 
leave trash and garbage at every place they stop to eat. 

§ 14-129. Taking, etc., of certain wild plants 
from land of another.—No person, firm or corpora- 
tion shall dig up, pull up or take from the land of 
another or from any public domain, the whole or 
any part of any trailing arbutus, American holly, 
white pine, red cedar, hemlock or other coniferous 
trees, or any flowering dogwood, any mountain 
laurel, any rhododendron, or any ground pine, or 
any Christmas greens, or any Judas tree, or any 
leucothea, or any azalea, without having in his 
possession a permit to dig up, pull up or take such 
plants, signed by the owner of such land, or by his 
duly authorized agent. Any person convicted of 
violating the provisions of this section shall be 
fined not less than ten dollars ($10.00) nor more 
than fifty dollars ($50.00) for each offense. ‘The 
provisions of this section shall not apply to the 
counties of Avery, Cabarrus, Carteret, Catawba, 
Cherokee, Chowan, Cumberland, Currituck, Dare, 
Duplin, Durham, Edgecombe, Franklin, Gaston, 
Granville, Hertford, McDowell, Mitchell, Pamlico, 
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Pender, Person, Richmond, Rockingham, Rowan, 
Swain and Warren. (1941, c. 253.) 


§ 14-130. Trespass on public lands.—If any per- 
son shall erect a building on any public lands be- 
fore the same shall have been sold or granted by 
the state, or on any lands belonging to the state 
board of education before the same shall have been 
sold and conveyed by them, or cultivate or remove 
timber from any of such lands, he shall be guilty 
of a misdemeanor. Moreover, the state board of 
education can recover from any person cutting 
timber on its land three times the value of the 
timber which is cut. When any person shall be 
in possession of any part of such land, it shall be 
the duty of the sheriff of the county in which the 
land is situated, and he is hereby required, to give 
notice in writing to such person, commanding him 
to depart therefrom forthwith; and if the person 
in possession, upon being so notified, shall not, 
within two weeks after the time of notice, remove 
therefrom, the sheriff is required to remove him 
immediately, and if necessary, he shall summon 
the power of the county to assist him in so doing. 
(Rey. Par-ort6s' Code,"s)" 1121: Re Cte asa ear aes 
1823, c. 1190; 1842, c. 36, s. 4; 1909, c. 891; C. S. 
4302.) 

Cited in Worth v. Commissioners, 118 N. C. 118, 125, 24 S. 
E. 778; Eastern Carolina Land, etc., Co. v. State Board, 101 
NSC. Cone /e oo. Pam0rGy 

§ 14-131. Trespass on land under option by 
the federal government.—On lands under option 
which have formally or informally been offered to 
and accepted by the North Carolina department 
of conservation and development by the acquiring 
federal agency and tentatively accepted by said 
department for administration as state forests, 
state parks, state game refuges or for other public 
purposes, it shall be unlawful to cut, dig, break, 
injure or remove any timber, lumber, firewood, 
trees, shrubs or other plants; or any fence, house, 
barn or other structure; or to pursue, trap, hunt 
or kill any bird or other wild animals or take fish 
from streams or lakes within the boundaries of 
such areas without the written consent of the 
local official of the United States having charge 
of the acquisition of such lands. 

Any person, firm or corporation convicted of 
the violation of this section shall be guilty of a 
misdemeanor and shall be subject to a fine of 
not more than fifty dollars or to imprisonment 
for not to exceed thirty days, or to both such fine 
and imprisonment. 

The department of conservation and develop- 
ment through its legally appointed forestry, fish 
and game wardens is hereby authorized and em- 
powered to assist the county law enforcement offi- 
cers in the enforcement of this section. (1935, c. 
317.) 


§ 14-132. Disorderly conduct in and injuries to 
public buildings.—If any person shall make any 
rude or riotous noise or be guilty of any disorderly 
conduct in or near any of the public buildings of 
the state, or of any county or municipality, or 
shall write or scribble on, mark, deface, besmear, 
or injure the walls of any of the public buildings 
of the state or of any county or municipality, or 
any statue or monument, or shall do or commit 
any nuisance in or near any public building of the 
state or of any county or municipality, he shall be 
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guilty of a misdemeanor. The keeper of the cap- 
itol or any person in charge of any of such public 
buildings shall have authority to arrest summarily 
and without warrant for a violation of this sec- 
tion. The words “public buildings,” as used in 
this section, shall include the grounds around such 
buildings. (Rev., s. 3742; Code, s. 2308; R. C., . 
103, ss. 7, 8; 1829, c. 29, ss. 1, 2; 1842, c. 47; 1915, 
c. 269; C. S. 4303.) 


§ 14-133. Erecting artificial islands and lumps in 
public waters——If any person shall erect artificial 
islands or lumps in any of the waters of the state 
east of the Atlantic Coast Line Railroad running 
from Wilmington to Weldon by way of Burgaw, 
Warsaw, Goldsboro, Wilson, Rocky Mount, and 
Halifax (formerly the Wilmington and Weldon 
Railroad) and running from Weldon to the North 
Carolina-Virginia state boundary by way of 
Garysburg and Pleasant Hill (formerly the 
Petersburg and Weldon Railroad), he shall be 
guilty of a misdemeanor. (Reyv., s. 3543; Code, s. 
986; 1883, c. 109; C. S. 4304.) 


§ 14-134. Trespass on land after being forbidden; 
license to look for estrays.—If any person after 
being forbidden to do so, shall go or enter upon 
the lands of another, without a license therefor, 
he shall be guilty of a misdemeanor, and on con- 
viction, shall be fined not exceeding fifty dollars, 
or imprisoned not more than thirty days: Pro- 
vided, that if any person shall make a written 
affidavit before a justice of the peace of the county 
that any of his cattle or other livestock (which 
shall be specially described in such affidavit) have 
strayed away, and that he has good reason to be- 
lieve that they are on the lands of a certain other 
person, then the justice may, in his discretion, al- 
low the affiant to enter on the premises of such 
person with one or more servants, without fire- 
arms, in the daytime (Sunday excepted), between 
the hours of sunrise and sunset, and make search 
for his estrays for such limited time as to the jus- 
tice shall appear reasonable. The only effect of 
such license shall be to protect the persons enter- 
ing from indictment therefor, and the license shall 
have this effect only where it is made bona fide and 
the entry is effected without any damage except 
such as may be necessary to conduct the search. 
(Rev., s. 3688; Code, s. 1120; 1866, c. 60; Cia! 
4305.) 


Cross Reference.—As to forcible trespass, see § 14-126. 

Entry under Claim of Right—One who enters upon the 
land of another under a bona fide claim of right is guilty of 
no criminal offense. State v. Crosset, 81 N. C. 579. Mere 
belief of the claim is not sufficient, there must be proof of 
title or evidence of a reasonable belief of the existence of 
the right of entry. State v. Fisher, 109 TSK CRO RS De 
878; State v. Durham, 120 N. C. 546, 550, 28 Sip. 22. ‘Chis 
bona fide claim of right must be passed on by a jury before 
defendant can be convicted. State v. Wells, 142 N. C. 590, 
595, 55 S. E. 210. But the question will not be submitted 
as a mere abstraction; there must be evidence of a claim or 
of facts giving rise to a reasonable and bona fide claim. 
State v. Faggart, 170 N. C. 737, 740, 87 Sh aol. 

It must be noted that entry under a claim of right is a 
defense only in a criminal action, as ignorance of a tres- 
passer will not exonerate him from civil liability. State v. 
Whitener, 93 N. C. 590, 593. 

Land Sought to Be Condemned.—An indictment for wilful 
trespass under this section will lie against an em- 
ployee of a railroad company for an entry after being for- 
bidden on land which the company is seeking to condemn, 
the entry being for the purpose of constructing the road and 
before an appraisement has been made, although a restrain- 
ing order against such a trespass would be refused. State 
v. Wells, 142 N. C. 590, 55 S. E. 210. 
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Entry by Husband on Wife’s Property.—A husband is not 
subject to the rule of this section, in regard to property of 
his wife, and although she may forbid him to enter he may 
enter nevertheless. State v. Jones, 132 N. C. 1043, 43 S. E. 
939. 

Entry as Servant.—Upon the trial under an indictment for 
trespass on lands after being forbidden, it is no defense to 
show that defendant acted under the instructions of his 
superior officer of a railroad company in entering upon the 
lands to construct a railroad. Evidence that such superior 
officer therein acted by the advice of counsel learned in the 
law is incompetent. State v. Mallard, 143 N. C. 666, 57 S. 
in oo ds 

One who enters upon the land of another, after being for- 
bidden, as the servant, and at the command of a bona fide 
claimant, is not guilty of any criminal offense. State v. 
Winslow, 95 N. C. 649. } 

Entry by Former Tenant to Gather Crops.—For a convic- 
tion under the provisions of this section for unlawful tres- 
pass on lands after being forbidden, it is not alone sufficient 
to show that the trespass had been forbidden, when there is 
evidence tending to show that the trespasser peacefully en- 
tered upon a claim of title, founded upon a reasonable belief 
that he had the right to go upon the lands; and a peremptory 
instruction to find the prisoner guilty upon the evidence is 
held as error, there being evidence that the trespasser had 
been a tenant upon the lands of the prosecutor, and had en- 
tered upon the lands to gather the crops he had sown and 
cultivated, after he had moved to another place with the 
intention to return for this purpose, believing he had the 
right, though forbidden to do so by the prosecutor. State 
vy. Faggarts700N SG eof Simo eel. 

Entry as Guest of Tenant.—One forbidden by the landlord 
to enter his land is not guilty under this section if he enters 
a part of the land in the possession of a tenant and as a 
guest of the tenant. State v. Lawson, 101 N. C. 717, 7 S. E. 
905. 

License to Enter Must Be Negatived in Indictment.—In 
an indictment for entering on the land of another and taking: 
therefrom turpentine, etc., it is necessary that a ‘“‘license so 
to enter’ should be distinctly negatived as an essential part 
of the description of the offense. State v. Bullard, 72 N. C. 
445, 

An indictment in which it is charged that the defendant 
did unlawfully enter upon the premises of the prosecutors,. 
he, the said defendant, having been forbidden to enter on 
said premises, and not having a license so to enter, etc., is 
sufficient. State v. Whitehurst, 70 N. C. 85. 

Court Having Jurisdiction.—Justices of the peace have 
exclusive original jurisdiction of the offense under this 
section. State v. Dudley, 83 N. C. 660. 

In State v. Presly, 72 N. C. 204, the rule at that time was 
held to be that Justices of the Peace and Superior Courts 
had concurrent jurisdiction and after six months the Su- 
perior Court had exclusive jurisdiction. In State y. Ed- 
ney, 80 N. C. 360, the court held that because of the 
wording of the statute and Art. IV sec. 33 of the Constitu- 
tion Justices of the Peace had no jurisdiction. These ir- 
regularities were removed by legislation, and State v. Dud- 
ley, supra construed this section as it was no doubt origi- 
nally intended by the Legislature to be construed. 

Warrant May Be Amended. — The Superior Court has 
power to amend, after verdict, a warrant brought by appeal 
of defendant from a Justice’s court, charging defendant 
with going upon the land of another, after being forbidden 
to do so, so as to charge that the entry was “willful and 
unlawful,” and to make the charge conclude, “against the 
peace and dignity of the State.” State v. Smith, 103 N. C. 
410; (9) Son as.) 200. 

Warrant with Affidavit Attached.—A warrant for tres- 
pass will not be quashed because it does not contain the 
necessary descriptive words of the alleged offense, when it 
refers to an “annexed affidavit” in which all the essential 
averments are made, as the reference to the affidavit makes 
it a part of the warrant. State v. Winslow, 95 N. C. 649. 

Cited in State v. Connor, 142 N. C. 700, 708, 55 S. E. 787; 
State v. Holmes, 120 N. C. 573, 576, 26 S. E. 692. 


§ 14-135. Cutting, injuring, or removing an- 
other’s timber.—li any person, not being the bona 
fide owner thereof, shall knowingly and willfully 
cut down, injure or remove any standing, growing 
or fallen tree or log, the property of another, he 
shall be guilty of a misdemeanor, and shall be 
punished by a fine of not more than fifty dollars 
or by imprisonment for not more than thirty days. 
(Rev., s. 3687; 1889, c. 168; C. S. 4306.) 

Local Modification.—Burke, Caldwell, Cherokee, McDowell,. 
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Mitchell, Watauga, Wilkes, Yadkin: C. S. 4307, 4308; Dup- 
lin: 1929, c. 174. 


§ 14-136. Setting fire to grass and brush lands 
and woodlands.—If any person shall intentionally 
set fire to any grass land, brush land or woodland, 
except it be his own property, or in that case with- 
out first giving notice to all persons owning or in 
charge of lands adjoining the land intended to be 
fired, and without also taking care to watch 
such fire while burning and to extinguish it 
before it shall reach any lands near to or 
adjoining the lands so fired, he shall for every 
such offense be guilty of a misdemeanor and shall 
be fined not less than fifty dollars nor more than 
five hundred dollars, or imprisoned for a period 
of not less than sixty days nor more than four 
months for the first offense, and for a second or 
any subsequent similar offense shall be imprisoned 
not less than four months nor more than one 
year. If willful or malicious intent to damage the 
property of another shall be shown, said person 
shall be guilty of a felony, and shall, upon convic- 
tion, be punished by imprisonment in the state 
prison for not less than one nor more than five 
years. This section shall not prevent an action 
for the damages sustained by the owner of any 
property from such fires. For the purposes of 
this section, the term “woodland” is to be taken to 
include all forest areas, both timber and cut-over 
land, and all second-growth stands on areas that 
have at one time been cultivated. Any person 
who shall furnish to the state evidence sufficient 
for the conviction of a violation of this statute 
shall receive the sum of fifty dollars, to be taxed 
as part of the court costs. (Rev., s. 3346; Code, 
Barrie, ba; th. Grae. 16, Safle ey rene. 1129;) ssi, 
2; 1915, c. 248, ss. 8, 11; 1919, c, 318; 1925, c. 61, 
s. 1; 1948, c. 661; C. S. 4309.) 


Local Modification.—Graham: Pub. Loc. 1933, c. 301; On- 
slow: 1929, c. 185, 1939, c. 160. ; 

Editor’s Note.—By amendment of this section, Public 
Laws 1925 c. 61 sec. 1, the punishment was changed from 
“a fine not less than ten dollars or more than fifty dollars, 
or imprisonment not exceeding thirty days” to “a fine 
not less than fifty dollars nor more than five hundred dollars 
or imprisonment not less than sixty days nor more than four 
months for the first offence, and for subsequent similar 
offences imprisonment from four months to one year.” 

The sum provided for one furnishing state evidence was 
raised from twenty dollars to fifty dollars. 

The 1943 amendment inserted the second sentence. 

This section formerly provided only for setting fire to 
woodland, and one who let fire escape while burning other 
lands was not liable, under this section. Averitt v. Murrell, 
49 N. C. 322, but was only liable for negligence. Cato v. 
Toler, 160 N. C. 104, 75. S. E. 929. In the case of Hall v. 
Crawford, 50 N. C. 3 it was held that ‘fan old field which 
had turned out without any fence around it and which had 
grown up in broom sedge and pine brushes’? came within 
the meaning of woodland. This case was pointed out in 
Achenback vy. Johnston, 84 N. C. 264, as stretching the 
doctrine of liability too far. There it was held that a field 
grown up in grass and used as a pasture was not woodland. 
By Public Laws 1917 this section was made applicable to 
setting fire to grassland and bushland as well as woodland, 
so the prior constructions so strictly made in regard to fir- 
ing woodland are no longer applicable as this section now 
seems to cover burning of any lands. 

Care No Defense.—If one firing woods fails to give the 
statutory notice to adjoining owners and damages ensue, 
the cause of action is complete, no matter what degree of 
care may have been shown. Lamb v. Sloan, 94 N. C. 534. 

Waiver of Notice Bars Damages.—A waiver of notice is 
a sufficient answer to an action for damages caused to 
woodland by fire.. Roberson v. Kirby, 52 N. C. 477; Lamb 
v. Sloan, 94 N. C. 534. Waiver when made by a tenant 
in common while in possession is also a sufficient defense. 
See Stanland v. Rousk, 168 N. C. 568, 84 S. E. 845, 
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Waiver by Adjoinmg Owner No Bar to Penalty.—When 
an adjoining owner waives notice of the intended fire such 
waiver does not waive the penalty of this section, but is 
enly a waiver of the land owner’s right of action for dam- 
ages to his land caused by the spreading of the fire. Lamb 
v. Sloan, 94 N. C. 534. 

Liability to One Not an Adjoining Owner. — The notice 
required by this section applies only to adjoining owners and 
one is not subject to the penalty for failure to give notice 
to one who is not an adjoining owner, but by the express 
terms of the statute there is a liability in damages for 
damages to “any property.” See Robinson v. Morgan, 118 
N. C. 991, 992, 24 S. E. 667. 

Firing to Protect Property.—In the case of Lamb v. Sloan, 
94 N. C. 534, it was held that if one set fire to his property 
to protect it he was not liable under the statute in force 
at that time which provided. the act must be “wilfully.” 
This section now provides that if the act is “intentionally” 
alone there is a liability. It would seem that this covers 
all except accidental fires. 

No Evidence to Show Fire Started by Defendant.—Where 
the evidenec tends only to show that the fire started on de- 
fendant’s land and spread to the plaintiff’s land, but that 
the defendant had ordered his employees not to set out a 
fire on account of the dry conditions, and there is neither 
direct nor circumstantial evidence tending to show the fire 
had been started either by the defendant or his employees 
under his authority, a judgment as of nonsuit is proper. 
Sutton v. Herrin, 202 N. C. 599, 163 S. E. 578. 

Burning Off Railroad Right cf Ways.—In case of Nizzell 
v. Bramming Mfg. Co., 158 N. C. 265, 73 S. E. 802, it was 
held under a prior statute, similar in some respects to this 
except that it did not provide against burning grassland 
and bushland, that the statute did not apply to railroad 
burning off their rights of way that were covered with 
grass and tree tops. 

Action to Recover Penalty.—Action for a recovery of pen- 
alties provided for by this section may be brought before 
any justice of the peace where service can be had on the 
defendant. Fisher v. Bullard, 109 N. C. 574,713) ©. ENE yo 


§ 14-137. Wilfully or negligently Setting fire to 
woods and fields.—If any person, firm or corpora- 
tion shall wilfully or negligently set on fire, or 
cause to be set on fire, any woods, lands or fields, 
whatsoever, every such offender, upon conviction, 
shall be fined or imprisoned in the discretion of the 
court. This section shall apply only in those coun- 
ties under the protection of the state forest service 
in its work of forest fire control. It shall not apply 
in the case of a landowner firing, or causing to be 
fired, his own open, non-wooded lands, or fields in 
connection with farming or building operations at 
the time and in the manner now provided by law: 
Provided, he shall have confined the fire at his own 
expense to said open lands or fields. (1907, c. 320, 
Ss. 4, 5; 1925, 'c. 61,.s. 2; 1941; c. 258: C. S. 4310.) 


Editor’s Note.—Prior to the 1941 amendment this section 
applied only to certain named counties. 

Evidence that the county in which defendant negligently 
or willfully started forest. fires was in charge of the state 
forest service and that this section was applicable to the 
county, defendant having offered no evidence to the con- 
trary, was sufficient to show a violation of, the section. 
State v. Patton, 221 N. C. 117, 19 S. E. (2d) 142, 

Cited in Lumber Co. v. Hayes, 157 N. C. S33 / cee ae Ce 
1078. 


§ 14-138. Setting fire to woodlands and grass 
lands with campfires—Any wagoner, hunter, 
camper or other person who shall kindle a camp- 
fire or shall authorize another to kindle such fire, 
unless all combustible material for the space of ten 
feet surrounding the place where such fire is 
kindled has been removed, or shall leave a camp- 
fire without fully extinguishing it, or who shall 
accidentally or negligently by the use of any torch, 
gun, match or other instrumentality, or in any 
manner whatever; start any fire upon any grass 
land, brush land or woodland without fully extin- 
guishing the same, shall be guilty of a misde- 
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meanor, and upon conviction shall be punished by 
a fine of not less than ten dollars nor more than 
fifty dollars, or by imprisonment not exceeding 
thirty days. For the purposes of this section the 
term “woodland” is to be taken to include all for- 
est areas, both timber and cut-over land, and all 
second-growth stands on areas that have at one 
time been cultivated. (Rev., s. 3347; Code, s. 
6418850 c.1 265 1913, Cc, 85 1915, c..2435Ss eal 
GS So4311.) 
Local Modification—Graham: Pub. Loc. 1933, ¢. 301. 


§ 14-139. Starting fires within five hundred feet 
of areas under protection of state forest service. 
—It shall be unlawful for any person, firm or cor- 
poration to start or cause to be started any fire or 
ignite any material in any of the areas of wood- 
lands under the protection of the state forest serv- 
ice or within five hundred feet of any such pro- 
tected area, between the first day of February and 
the first day of June, inclusive or between the first 
day of October and the thirtieth day of Novem- 
ber, inclusive, in any year, without first ob- 
taining from the state forester or one of his duly 
authorized agents a permit to set out fire or ignite 
any material in such above mentioned protected 
areas; no charge shall be made for the grant- 
ing of said permits. This section shall not apply 
to any fires started or caused to be started within 
five hundred feet of a dwelling house. Any per- 
son, firm or corporation violating this section shall 
be guilty of a misdemeanor, and upon conviction 
shall be fined not more than fifty (50) dollars, or 
imprisoned for a period of not more than thirty 
(30) ‘days. | (1937, ¢: 207; 1939, ¢. 120.) 

Editor’s Note.—The 1939 amendment changed the dates 
mentioned in this section, and the last sentence as to pun- 
ishment. 

§ 14-140. Certain fires to be guarded by watch- 
man.—All persons, firms or corporations who 
shall burn any tar kiln or pit of charcoal, or set 
fire to or burn any brush, grass or other material, 
whereby any property may be endangered or de- 
stroyed, shall keep and maintain a careful and 
competent watchman in charge of such kiln, pit, 
brush or other material while burning. Any per- 
son, firm or corporation violating the provisions 
of this section shall be punishable by a fine of not 
less than ten dollars nor more than fifty dollars, 
or by imprisonment for not exceeding thirty days. 
Fire escaping from such kiln, pit, brush or other 
material while burning shall be prima facie evi- 


dence of neglect of these provisions. (1915, ec. 
2439056103: CmO74312.) 
Local Medification.—Graham: Pub. Loc. 1933, c. 301. 


§ 14-141. Burning or otherwise destroying crops 
in the field.—If any person shall willfully burn or 
destroy any other person’s corn, cotton, wheat, 
barley, rye, oats, buckwheat, rice, tobacco, hay, 
straw, fodder, shucks or other provender in a 
stack, hill, rick or pen, or secured in any other 
way out of doors, or grass or sedge standing on 
the land, he shall be guilty of a felony, and shall 
be punished by imprisonment in the county jail or 
state’s prison for not less than four months nor 
more than five years. (Rev., s. 3339; 1885, c. 42; 
1874-5, c. 133; Code, s. 985, subsec. 2; C. S. 4313.) 


Cress Reference.—As to arson, see § 14-58 et seq. 

Out of Doors Defined.—One who burns cotton in a rail- 
road car cannot be convicted under this section as the cot- 
ton is not out of doors. State v. Avery, 109 N. C. 798, 13 
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S. E. 931. Clark, J., dissents on the ground that it is merely 
secured out of doors and comes within the application of 
the statute. 

Formerly Misdemeanor.—The burning provided in this 
section was at one time a misdemeanor. State v. Huskins, 
126mN2 GC, 1070, 35. S:, Es 608; 

Indictment. — An indictment should charge a statutory 
crime in the words of the statute. Therefore an indictment 
charging setting fire to a lot of fodder without charging the 
burning, is defective. State v. Hall, 93 N. C. 571. 

It is not necessary under this section to aver in the in- 
dictment that the stack burned was “out of doors.” State v. 
Huskins, 126 N. C. 1070, 35 S. E. 608. 


§ 14-142. Injuries to dams and water channels of 
mills and factories.—If any person shall cut away, 
destroy or otherwise injure any dam, or part 
thereof, or shall obstruct or damage any race, 
canal or other water channel erected, opened, 
used or constructed for the purpose of furnishing 
water for the operation of any mill, factory or 
machine works, or for the escape of water there- 
from, he shall, upon conviction, be fined or im- 
prisoned, or both, at the discretion of the court. 
(Rev., s. 3678; Code, s: 1087" 1866. cc. 43-0 
4315.) 


Obstruction Below Dam or Channel.—This section only 
applies to obstructions and damages to the dam or channel 
and an indictment cannot be had for obstructions below the 
dam or channel. State v. Tomlinson, 77 N. C. 528. 

Cited in State v. Suttle, 115 N. C. 784, 20 S. E. 725. 


§ 14-143. Taking unlawful possession of an- 
other’s house.—If any person shall enter upon the 
lands of another and take possession of any house 
or other building thereon, without permission of 
the owner or his agent and without a bona fide 
claim of right or title so to enter and take posses- 
sion, and shall fail or refuse to vacate such premises 
within ten days after being notified personally in 
writing to do so, he shall be guilty of a misde- 
meanor and shail be fined or imprisoned at the 
discretion of the court. (Rev., s. 3685; 1893, c. 
3472 @ Se4316>) 


Local Modification.—Durham: 1929, c. 109. 
Editor’s Note.—See notes to section 14-134. 


§ 14-144. Injuring houses, churches, fences and 
walls.—If any person shall, by any other means 
than burning or attempting to burn, unlawfully 
and willfully demolish, destroy, deface, injure or 
damage any of the houses or other buildings men- 
tioned in this chapter in the article entitled Arson 
and Other Burnings; or shall unlawfully and will- 
fully burn, demolish, pull down, destroy, deface, 
damage or injure any church, uninhabited house, 
outhouse or other house or building not men- 
tioned in such article; or shall unlawfully and 
willfully burn, destroy, pull down, injure or re- 
move any fence, wall or other inclosure, or any 
part thereof, surrounding or about any yard, gar- 
den, cultivated field or pasture, or about any 
church or graveyard, or about any factory or other 
house in which machinery is used, every person 
30 offending shall be guilty of a misdemeanor. 
(Rev., s. 3673; Code, s. 1062; R.. C., c. 34,'s. 103; 
C-S.54372) 


I. Houses. 
II. Fences Around Fields. 


Cross References. 

See also, § 14-159. As to willful destruction by a tenant, 
see § 42-11. As to willful destruction of a fence which does 
not enclose something, see § 68-4. As to injury to stock- 
law fences, see § 68-36. 


I. HOUSES. 
Trespass Necessary Part of Offense.—It is held, to con- 
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stitute a criminal offense under this section, there must 
be a trespass. State v. Williams, 44 N. C. 197; State v. 
Watson, 86 N. C. 626; State v. McCracken, 118 N. C. 1240, 
24 S. E. 530. And a party in lawful possession cannot com- 
mit a trespass upon the property he is in possession of. State 
v. Howell, 107 N. C. 835, 12 S. E. 509; State v. Reynolds, 
95 N. C. 616; Dobbs v. Gullidge, 20 N. C. 197. Therefore, 
according to the logic of these decisions, if a defendant is 
shown to have been in the actual possession of the house 
at the time he tore it down, he committed no criminal offense 
under this section. We say the lawful possession, to dis- 
tinguish his possession from that of a mere trespasser, which 
would not protect him from the penalty of the statute. State 
v. Jones, 129°N. C. 508, 39 S. EB. 795, 796. 

Tenant’s and Landlord’s Liability to One Another.—A 
tenant is not subject under this section for damage done to 
property in his possession, but the owner of the reversion 
would be subject to prosecution for damage to property in 
the possession of a tenant, as the statute covers offences 
against possession. State v. Mason, 35 N. C. 341; State v. 
Whitener, 92 N. C. 798. 

A tenant cannot divest the possession of his landlord by 
an attempted attornment to another, and if the person to 
whom the attempted attornment is made enters the land and 
damages buildings he is liable under this section, in spite of 
proof of good faith and claim of title. State v. Howell, 107 
Ne GP e35. 127555. 569: 

Same—Tenant at Sufferance.—If a building is torn down 
by a landlord while it is in the possession of a tenant at suf- 
ferance an indictment under this section cannot be supported, 
for this section was intended to protect property which the 
tenant at sufferance has no interest in. State v. Mace, 65 
N;..C. 344, 

Houses Erected Through Mistake—One who peaceably 

enters upon lands believing at the time that he had the right 
to do so, and erects houses thereon, but, being still in pos- 
session, tears them down and removes them upon discover- 
ing that he was upon the lands of another, is not such a tres- 
passer as will subject him to a conviction under this section. 
State v. Reynolds, 95 N. C. 616. 
. School Houses Held by Adverse Possession.—If defend- 
ants are in the adverse possession of the schoolhouse and 
bona fide claiming it as their own, it is not a crime in them 
to pull it down. State v. Roseman, 66 N. C. 634, 635. 


“Other Houses.”’—It is manifest that the words “other 
house or building,’ embrace a jail, a jail-house or building. 
State v. Bryan, 89 N. C. 531, 533. 

Dynamiting a Crib.—An indictment will lie under this sec- 
tion for injury to a crib by an explosion of dynamite. See 
State v. Martin, 173 N. C. 808, 92 S. E. 597. 


II. FENCES AROUND FIELDS. 


Cultivated Field Defined.—‘Where a piece or tract of land 
has been cleared and fenced, and cultivated, or proposed to 
be cultivated and is kept and used for cultivation according 
to the ordinary course of husbandry, although nothing may 
be growing within the enclosure at the time of the trespass, 
it is a ‘cultivated field’ within the description of the statute.” 
State v. McMinn, 81 N. C. 585, 588. State v. Allen, 35 N. 
| Oy ee 

Same.—The ruling in State v. Allen, 35 N. C. 36, was 
cited and approved in State v. McMinn, 81 N. C. 585, in 
which case it was also held that the smallness of the 
tract made no difference; that a town lot, if inclosed and 
cultivated, could be described as a “‘field’? under this stat- 
ute, unless it was used as a “garden,” in which case it 
should be so described. State v. Campbell, 133 N. C. 640, 
642, 45 S. E. 344. 

Fence Must Enclose Something.—It is necessary under this 
section that the fence destroyed or injured surround or en- 
close something and a fence along a road to prevent passers- 
by from turning into the field to avoid mud in the road, 
when not connected with any other fence is not within the 
meaning of this section. See State v. Roberts, 101 N. C. 744, 
7 $8. E. 714. 


Instruction That Pasture Is a Field.—Where in a crim- 
inal prosecution for the violation of this section providing 
that a person removing a fence surreunding ‘‘any yard, 
garden, cultivated field, or pasture’ should be guilty of a 
misdemeanor, the indictment charges the defendant with 
having removed a fence surrounding a cultivated field, and 
the evidence is that the fence surrounded a pasture, the 
words “‘pasture’’ and ‘‘cultivated field” are not synonymous 
and are distinguished in the statute by a disjunctive, and 
an instruction which charges that a pasture is a cultivated 
field within the meaning of the statute is erroneous. State 
v. Cornett, 199 N. C. 634; 155 S. E. 451. 

Title to Land No Defense.—It is well settled that where 
the state, in an indictment under this section, for unlaw- 
fully and wilfully removing a fence, shows actual possession 
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in the prosecutor, the defendant cannot excuse himself by 
showing title to the land upon which the fence was situated. 
State v. Campbell, 133 N. C. 640, 45 S. E. 344; State v. Fen- 
der, 125 N. C. 649, 34 S. E. 448; State v. Hovis, 76 N. C 
117; State v. Howell, 107 N. C. 835, 12 S. E. 569; State v. 
Marsh, 91 N. C. 632; State v. Graham, 53 N. C. 397; State 
v. Taylor, 172 N. C. 892, 90 S. E. 294, 295. 

Question of Title Cannot Be Raised.—Where a party has 
neither possession, nor a right of possession to land, he 
cannot, upon an indictment for unlawfully removing a fence 
therefrom, raise a question as to a right of entry, nor is it 
any defence to him that he did the act to bring on a civil 
suit in order to try the title. State v. Graham, 53 N. C. 397. 

Agency No Defence. — Under an indictment for tearing 
down a fence the defendant cannot avoid liability by showing 
that he acted as agent for another. State v. Campbell, 133 
Ns (C6405 45 9S ee ae44: 

Destroying Fence When Line Is in Dispute—Although a 
defendant cannot plead his title as a defense to an indictment 
for destroying fences, etc., on the land in possession of another, 
he can plead his title if the land is not in the possession of 
the prosecutor. In case of a disputed line if the prosecutor 
erects a fence on land in possession of the defendant, the de- 
fendant is not liable under this section for pulling it down. 
State v. Fender, 125 N. C. 649, 34 S. E. 448; State v. Watson, 
86 N. C. 626. Nor is a quasi tenant occupying by the con- 
sent of the owner subject to prosecution under this section 
for the removal of a fence. State v. Williams, 44 N. C. 197. 

Right to Reclaim Fence.—Although rails of which a fence 
around an enclosure is made were taken from the land of 
another, no right to go on the land and remove the fence 
exists in favor of the person from whom the rails were 
taken as the fence is a part of the realty, and such a tres- 
pass comes within the meaning of this section. State v. 
McMinn, 81 N. C. 585. 

Applicable to Wire Fences.—An indictment for cutting and 
destroying a wire fence may be maintained under this sec- 
tion if it charges that the wire fence was an enclosure. State 
v. Biggers, 108 N. C. 760, 12 S. EB. 1024. 


Defective Bill of Indictment——A motion in arrest of judg- 
ment after conviction for a removal of fences on the ground 
that the bill of indictment is defective, will not be granted, 
unless it appears that the bill is so defective tat judgment 
cannot be pronounced upon it. State v. Taylor i720, 
892, 90 S. E. 294, 295. 

Fences Across a Street Removed by Officer. — A fence 
erected across a public street is a public nuisance, and a 
city marshal will not be liable for abating the nuisance by 
pulling it down. State v. Godwin, 145 N. C. 461, 59 S. E. 132. 


§ 14-145. Unlawful posting of advertisements. 
—Any person who in any manner paints. prints, 
places, or affixes, or causes to be painted, printed, 
placed, or affixed, any business or commercial ad- 
vertisement on or to any stone, tree, fence, stump, 
pole, automobile, building, or other object, which 
is the property of another without first obtaining 
the written consent of such owner thereof, or who 
in afly manner paints, prints, places, puts, or 
affixes, or causes to be painted, printed, placed, or 
affixed, such an advertisement on or to any stone, 
tree, fence, stump, pole, mile-board, mile-stone, 
danger-sign, danger-signal, guide-sign, guide-post, 
automobile building or other object within the lim- 
its of a public highway, shall be guilty of a misde- 
meanor and shall be fined not exceeding fifty 
dollars ($50) or imprisoned not exceeding thirty 
(30) days. (Ex. Sess. 1924, c. 109.) 

Cress Reference.—As to injuring, defacing, or destroying 
notices and advertisements, see §§ 14-384 and 14-385. 

Editor’s Note.—It was suggested in 3 N. C. Law Rev. 25 
that the first part of this section seems to apply to posting 
advertisements anywhere on private property, while the last 


part applies to those posted within the limits of the public 
highway. 


§ 14-146. Injuring bridges——If any person shall 
unlawfully and willfully demolish, destroy, break, 
tear down, injure or damage any bridge across 
any of the creeks or rivers or other streams in 
the state, he shall be guilty of a misdemeanor, 
and fined or imprisoned, or both, in the discre- 


[ 661 ] 


3 14-147 


tion of the court. (Rev., s. 3771; Code, s. 993; 
1883; -c.4271ce@.- Ss 4318.) 


§ 14-147. Removing, altering or defacing land- 
marks.—If any person, firm or corporation shall 
knowingly remove, alter or deface any landmark 
in anywise whatsoever, or shall knowingly cause 
such removal, alteration or defacement to be done, 
such person, firm or corporation shall be guilty of 
a misdemeanor. This section shall not apply to 
landmarks, such as creeks and other small 
streams, which the interest of agriculture may re- 
quire to be altered or turned from their channels, 
nor to such persons, firms or corporations as own 
the fee simple in the lands on both sides of the 
lines designated by the landmarks removed, 
‘altered or defaced. Nor shall this section apply 
‘to those adjoining landowners who may by agree- 
‘ment remove, alter or deface landmarks in which 
they alone are interested. (Rev., s. 3674; Code, 
$1063; 1858-9c17200915,.0, 248;*C. S_ 4319.) 

Removal of Stakes.—As between the parties stakes are evi- 
dence of a definite location of land, as also is the plant- 
ing of a stone, and a removal of such stakes comes within 
the meaning of this section. State v. Jenkins, 164 N. C. 
527, 529, 80) ou Be cole 

Indictment Must Aver.—An indictment charging that one 
A. B., with force and arms, etc., willfully and unlawfully 
did alter, deface and remove a corner tree, the property of 
‘C., against the form of the statute, is good without a nega- 
tive averment of the matter contained in the proviso to the 
act creating the offense. State v. Bryant, 111 N. C. 693, 
16 S. E. 326. 


§ 14-148. Removing or defacing monuments and 
tombstones.—If any person shall, unlawfully and 
on purpose, remove from its place any monument 
of marble, stone, brass, wood or other material, 
erected for the purpose of designating the spot 
where any dead body is interred, or for the pur- 
‘pose of preserving and perpetuating the memory, 
name, fame, birth, age or death of any person, 
whether situated in or out of the common bury- 
ing ground, or shall unlawfully and on purpose 
break or deface such monument, or alter the let- 
ters, marks or inscription thereof, he shall be 
guilty of a misdemeanor. (Rev., s. 3680; Code, s. 
1088; R. C., c. 34, s. 102; 1840, c. 6; C. S. 4320.) 


Cress References.—As to removal after abandonment, see 
§ 65-15. As to abandonment of a cemetery by a municipal- 
ity and removal of monuments and graves, see § 160-200, 
paragraph 36. See note to § 14-150. 

Right of Landowner to Remove.—Where the owner of land 
consents, either expressly or by implication to the interment 
af dead bodies on his land, he has no right to afterwards re- 
.move the bodies or to deface or pull down the gravestones 
and monuments erected to perpetuate their memory. State 
v. Wilson, 94 N. C. 1015. 

Indictment.—It is not necessary, to charge in the indict- 
ment that the monument removed was intended to designate 
the spot where the dead body of a particular person named, 
or a person unknown, was interred. State v. Wilson, 94 N. 
Cc. 1015. 

It is not necessary to charge in terms that the dead body 
was that of a dead person. State v. Wilson, 94 N. C. 1015. 

Generally.—This section creates a misdemeanor not de- 
fined as larceny. State v. Jackson, 218 N. C. 373, 11 S. E. 
(2d) 149. 

Construction with Section 14-80.—Quaere: As this section 
and cognate statutes relate expressly to tombstones, grave- 
yards and graves, does this not exclude such property from 
the provisions of § 14-80? State v. Jackson, 218 N. C, 373, 
11 S. E. (2d)- 149. 


§ 14-149. Interfering with graveyards——If{ any 
person shall unlawfully take away any stone, brick, 
iron or other material that encloses private grave- 
yards, or shall cut or keep open any ditch or drain- 
way, or put any permanent log or other obstruc- 
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tion not intended as a monument to a grave in 
such graveyards, or knowingly plow over and tear 
up any grave, or shall remove or change the loca- 
tion of any fence around such graveyard without 
the consent of such person or persons as may have 
parents, children or brothers or sisters buried 
therein, he shall be guilty of a misdemeanor, and 
on conviction shall be fined not more than ten 
dollars or imprisoned not more than thirty days. 
(Rev.,. 8. 368131889, sc, 130.601 9108 oS 8 ee oes, 
4321.) 


§ 14-150. Disturbing graves.—If any person 
shall, without due process of law, or the consent 
of the surviving husband or wife or the next of kin 
of the deceased, and of the person having the con- 
trol of such grave, open any grave for the purpose 
of taking therefrom any dead body, or any part 
thereof buried therein, or anything interred there- 
with, he shall be guilty of a felony, and upon con- 
viction thereof shall be fined or imprisoned, or 
both, at the discretion of the court. (Rev., s. 3672; 
1885, 090; «Ci, Sr.4922.) 


Cross References.—As to removal after abandonment, see 
§ 65-15. As to abandonment of a cemetery by a munici- 
pality and removal of monuments and graves, see § 160- 
200, paragraph 37. 

Intent.—The intent to open a grave and remove the dead 
body is sufficient criminal intent, and proof of the intent 
to disturb the grave is conclusive. State v. McLean, 121 
Ni Gs 5895728 Si E140: 

Persons Liable.—The mayor or other town officers counsel- 
ing their subordinates to remove bodies are liable under 
this section although they were honestly mistaken as to 
the scope of their official power. State v. McLean, 121 
INA C580 287 Se 140: 

When Lot Is Not Paid for.—The fact that the lot has not 
been paid for will not excuse the disturbance of a body only 
for the purpose of moving it to a pauper section. State Vv. 
Mclean, 121) N.C. 589; 28/S.6 B40: 


§ 14-151, Interfering with gas, electric and steam 
appliances.—If any person shall willfully, with 
intent to injure or defraud, commit any of the acts 
set forth in the following subsections, he shall 
be guilty of a misdemeanor: \ 


1. Connect a tube, pipe, wire or other instru- 
ment or contrivance with a pipe or wire used for 
conducting or supplying illuminating gas, fuel, nat- 
ural gas or electricity in such a manner as to sup- 
ply such gas or electricity to any burner, orifice, 
lamp or motor where the same is or can be burned 
or used without passing through the meter or 
other instrument provided for registering the 
quantity consumed; or, 

2. Obstruct, alter, injure or prevent the action 
of a meter or other instrument used to measure 
or register the quantity of illuminating fuel, nat- 
ural gas or electricity consumed in a house or 
apartment, or at an orifice or burner, lamp or 
motor, or by a consumer or other person other 
than an employee of the company owning any gas 
or electric meter, who willfully shall detach or 
disconnect such meter, or make or report any test 
of, or examine for the purpose of testing any 
meter so detached or disconnected; or, 

3. In any manner whatever change, extend or 
alter any service or other pipe, wire or attach- 
ment of any kind, connecting with or through 
which natural or artificial gas or electricity is fur- 
nished from the gas mains or pipes of any person, 
without first procuring from said person written 
permission to make such change, extension or al- 
terations; or, 
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4. Make any connection or reconnection with 
the gas mains, service pipes or wires of any per- 
son, furnishing to consumers natural or artificial 
gas or electricity, or turn on or off or in any man- 
ner interfere with any valve or stop-cock or other 
appliance belonging to such person, and connected 
with his service or other pipes or wires, or enlarge 
the orifice of mixers, or use natural gas for heat- 
ing purposes except through mixers, or eiectricity 
for any purpose without first procuring from such 
person a written permit to turn on or off such 
stop-cock or valve, or to make such connection 
or reconnections, or to enlarge the orifice of mix- 
ers, or to use for heating purposes without mixers, 
or to interfere with the valves, stop-cocks, wires 
or other appliances of such, as the case may be; or, 

5. Retain possession of or refuse to deliver any 
mixer, meter, lamp or other appliance which may 
be leased or rented by any person, for the purpose 
of furnishing gas, electricity or power through 
the same, or sell, lend or in any other manner dis- 
pose of the same to any person other than such 
person entitled to the possession of the same; or, 

6. Set on fire any gas escaping from wells, bro- 
ken or leaking mains, pipes, valves or other appli- 
ances used by any person in conveying gas to con- 
sumers, or interfere in any manner with the wells, 
pipes, mains, gate-boxes, valves, stop-cocks, wires, 
cables, conduits or any other appliances, machin- 
ery or property of any person engaged in furnish- 
ing gas to consumers unless employed by or acting 
under the authority and direction of such person; 
or, 

7. Open or cause to be opened, or reconnect or 
cause to be reconnected any valve lawfully closed 
or disconnected by a district steam corporation; 
or, 

8. Turn on steam or cause it to be turned on or 
to reénter any premises when the same has been 
lawfully stopped from entering such premises. 
(Rev., s. 3666; 1901, c. 735; C. S. 4323.) 


§ 14-152. Injuring fixtures and other property of 
gas companies; civil liability—If any person shall 
willfully, wantonly or maliciously remove, ob- 
struct, injure or destroy any part of the plant, 
machinery, fixtures, structures or buildings, or 
anything appertaining to the works of any gas 
company, or shall use, tamper or interfere with the 
same, he shall be deemed guilty of a misdemeanor, 
and upon conviction shall be fined not exceeding 
fifty dollars or imprisoned not more than thirty 
days for such offense. Such person shall also for- 
feit and pay to the company so injured, to be sued 
for and recovered in a civil action, double the 
amount of the damages sustained by any such in- 
jury. (Rev., 8) 3671; 1889 (Pr.), c..35, s, 23-C.. §: 
4324.) 


§ 14-153. Tampering with engines and boilers. 
—lIf any person shall willfully turn out water from 
any boiler or turn the bolts of any engine or boiler, 
or meddle or tamper with such boiler or engine, or 
any other machinery in connection with any boiler 
or engine, causing loss, damage, danger or delay 
to the owner in the prosecution of his work, he 
shall be guilty of a misdemeanor. (Rev., s. 3667; 
1901, ¢,733;"C. S. 4325.) 

Cited in State v. Hargett, 
E. 801. 

§ 14-154. Injuring wires and other fixtures of 


196 N. C. 692, 693, 146 S., 
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telephone, telegraph and electric-power companies, 
—lIf any person shall willfully injure, destroy or 
pull down any telegraph, telephone or electric- 
power-transmission pole, wire, insulator or any 
other fixture or apparatus attached to a telegraph, 
telephone or electric-power-transmission line, he 
shall be guilty of a misdemeanor, and shall be 
fined and imprisoned at the discretion of the court. 
(Rev., s. 3847; Code, s. 1118; 1881, c. 4; 1883, c. 
103; 19070. SavgeSend eC. S..4326,) 


§ 14-155. Making unauthorized connections with 
telephone and telegraph wires.—It shall be unlaw- 
ful for any person to tap or make any connection 
with any wire or apparatus of any telephone or tele- 
graph company operating in this state, except such 
connection as may be authorized by the person or 
corporation operating such wire or apparatus. 
Any person violating any of the provisions of this 
section shall be guilty of a misdemeanor, and upon 
conviction shall be fined not more than ten dollars 
or imprisoned not more than ten days for each of- 
fense. Each day’s continuance of such unlawful 
connection shall be a separate offense. @o9TIZ\ ce 
da io Ge Oe AON? 


§ 14-156. Injuring fixtures and other property 
of electric-power companies.—It shall be unlawful 
for any person willfully and wantonly, and with- 
out the consent of the owner, to take down, re- 
move, injure, obstruct, displace or destroy any line 
erected or constructed for the transmission of elec- 
trical current, or any poles, towers, wires, con- 
duits, cables, insulators or any support upon which 
wires or cables may be suspended, or any part of 
any such line or appurtenances or apparatus con- 
nected therewith, cr to sever any wire or cable 
thereof, or in any manner to interrupt the transmis- 
sion of electrical current over and along any such 
line, or to take down, remove, injure or destroy 
any house, shop, building or other structure or 
machinery connected with or necessary to the use 
of any line erected or constructed for the trans- 
mission of electrical current, or to wantonly or 
willfully cause injury to any of the property men- 
tioned in this section by means of fire. Any per- 
son violating any of the provisions of this section 
shall be guilty of a misdemeanor, and upon con- 
viction thereof shall be fined not more than five 
hundred dollars or imprisoned not longer than 
one year, or both fined and imprisoned, in the dis- 
cretion of the court. (1907, c. 919; C. S. 4328.) 


§ 14-157. Felling trees on telephone and electric- 
power wires.—If any person shall negligently and 
carelessly cut or fell any tree, or any limb or 
branch therefrom, in such a manner as to cause the 
same to fall upon and across anv telephone, elec- 
tric light or electric-power-transmission wire, from 
which any injury to such wire shall be occasioned, 
he shail be guilty of a misdemeanor, and shall also 
be liable to penalty of fifty dollars for each and 
every offense. (Rev., s. 3849; 1903, c. 616; 1907, c. 
BI Gen iow, O04329;) 


§ 14-158. Interfering with telephone lines.—If 
any person shall unnecessarily disconnect the wire 
or in any other way render an; telephone line, or 
any part of such line, unfit for use in transmitting 
messages, or shall unnecessarily cut, tear down, 
destroy or in any way render unfit for the trans- 
mission of messages any part of the wire of a tele- 
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phone line, he shall be guilty of a misdemeanor, 
and on conviction thereof shall be fined or im- 
prisoned for a term not exceeding two years, in 
the discretion of the court. (Rev., s. 3845; 1901, 
c. 318; C. S. 4330.) 


Civil Action for Damages.—The willful cutting of a tele- 
phone wire in public use for hire is made a misdemeanor 
punishable by fine or imprisonment by this section, and where 
such act has caused damages to another the action sounds in 
tort, making the tort feasor liable for any injuries naturally 
following and flowing from the wrongful act, independent of 
any contractual relations between the parties. Hodges vy. Vir- 
ginia-Carolina R. Co., 179 N. C. 566, 103 S. E. 145. 


§ 14-159. Injuring buildings or fences; taking 
possession of house without consent.—If any per- 
son shall deface, injure or damage any house, un- 
inhabited house or other building belonging to 
another; or deface, damage, pull down, injure, re- 
move or destroy any fence or wall enclosing, in 
whole or in part, the premises belonging to an- 
other; or shall move into, take possession of 
and/or occupy any house, uninhabited house or 
other building situated on the premises belong- 
ing to another, without having first obtained au- 
thority so to do and consent of the owner or agent 
thereof, he shall be guilty of a misdemeanor and 
shall be fined not exceeding fifty dollars, or im- 
prisoned not exceeding thirty days. (1929, c. 
192, s. 1.) 


Cross References.—See also, § 14-144. As to willful de- 
struction by a tenant, see § 42-11. 


Art. 23. Trespasses to Personal Property. 


§ 14-160. Malicious injury to personal property. 
—If any person shall wantonly and willfully injure 
the personal property of another, he shall be guilty 
of a misdemeanor, whether the property be de- 
stroyed or not, and shall be punished by fine or im- 
prisonment, or both, in the discretion of the court. 
CREvs, S15 3076 ss GOde mss LOS2s nd sSo, 10.1535 18'76=", 
c. 18; C. S. 4331.) 


Cross Reference.—As to definition of personal property, 
see § 12-3, paragraph 6. 

Things That Are Personalty.—A promissory note or due 
bill being an ‘‘evidence of debt’? is personal property within 
the meaning of this section and section 12-3, par. 6. State 
v. Sneed, 121 N. C. 614, 28 S. E. 365. 

An electric street car is personalty and not a fixture. State 
v. Sneed, 121 N. C. 614, 28 S. E. 365. 

Malice Not Necessary.—It is not necessary to allege or 
prove any malice to the owner of personal property on the 
part of one who wantonly and willfully injures it nor is it 
material whether the property was destroyed or not. State 
v. Sneed, 121 N. C. 614, 28 S. E. 365. 

“Wantonly and Wilfully’”’ Necessary.—An indictment for 
injury to personal property, under this section, which charged 
that the act was “wantonly and wilfully’ done, was not de- 
fective because it did not aver the act to have been unlaw- 
fully perpetrated. Lawful acts are not done wantonly and 
wilfully. State v. Martin, 107 N. C. 904, 12 S. E. 194. 

But an indictment cannot be sustained under this section 
if there is neither an allegation or finding that the injury 
was “wilfully and wantonly’ done. The words “unlawfully 
and on purpose” will not supply their place. State v. Tweedy, 
115 .N.. C. 704,720 0S2 1 1833 

Malicious Mischief at Common Law.—This section was not 
intended to supersede the common law as to malicious mis- 
chief, and though malice must be charged at common law it 
is not necessary under this section. State v. Martin, 141 
N.C 8322453 VSB 874. 

No Accessories—As there are no accessories in misde- 
meanors, the offence under this section may be committed 
jointly by several persons, one doing the act the others aiding 
and abetting or participating. State v. Martin, 141 N. C. 832, 
53 S. E. 874. 

Destroying Whisky.—The mere possession of whisky gives 
no title; and a revenue officer who seizes a barrel concealed 
on private premises, and in good faith destroys it, is not 
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guilty of a misdemeanor under this section. 
v. Vanderford, 35 Fed. 282. 

Conviction under This Section in Place of Section 
14-165.—Where there is an erroneous conviction under this 
section, when the indictment should have been drawn under 
section 14-165, et seq., the prisoner should be discharged 
with permission to the solicitor to send another bill, if so 
advised. State v. Reed, 196 N. C. 357, 145 S. E. 691. 


North Carolina 


§ 14-161. Malicious removal of packing from 
railway coaches and other rolling stock.—If any 
person shall willfully and maliciously take or re- 
move the waste or packing from the journal box 
of any locomotive, engine, tender, carriage, coach, 
car, caboose or truck used or operated upon any 
railroad whether the same be operated by steam 
or electricity, he shall upon conviction thereof be 
fined or imprisoned in the jail or state’s prison, 
in the discretion of the court. (Rev., s. 3759; 1905, 
Crs3 54" Cr onsooee) 


§ 14-162. Removing boats or their fixtures and 
appliances.—If any person shall take away from 
any landing or other place where the same shall 
be, or shall loose, unmoor, or turn adrift from the 
same, any boat, canoe, pettiaugua, oars, paddles, 
sails or tackle belonging to or in the lawful cus- 
tody of any person; or if any person shall direct 
the same to be done without the consent of the 
owner, or the person having the custody or posses- 
sion of such property, he shall forfeit and pay to 
such owner, or person having the custody and 
possession as aforesaid, the sum of two dollars, 
and shall be guilty of a misdemeanor, and upon 
conviction shall be fined not exceeding fifty dollars 
or imprisoned not exceeding thirty days, in the 
discretion of the court. The owner may also have 
his action for such injury. The penalties afore- 
said shall not extend to any person who shall press 
any such property by public authority. (Rev., s. 
3544: -Gode,~siv 2288301889, ¢. 3878; /RisC., eh a14 ss: 
1 SirGorS4383.) 


§ 14-163. Injuring livestock not inclosed by law- 
ful fence.—If any person shall willfully and un- 
lawfully kill or abuse any horse, mule, hog, sheep 
or other cattle, the property of another, in any en- 
closure not surrounded by a lawful fence, such 
person shall be guilty of a misdemeanor, and fined 
or imprisoned, at the discretion of the court. (Rev., 
s. 3313; Code, s. 1003; 1868-9, c. 253; C. S. 4334.) 


At Common Law.—Wounding of cattle maliciously is not an 
indictable offense at common law. State v. Manuel, 72 N. C. 
201. 

Purpose of Section.—The obvious purpose of the statute is 
to prohibit and prevent every person from unlawfully and 
willfully killing and abusing live-stock of another, that 
may get into and trespass upon inclosures not surrounded and 
protected by a lawful fence. This is the mischief to be 
suppressed. State v. Godfrey, 97 N. C. 507, 508, 1 S. E. 
779. 

Offence May Be Completed Elsewhere.—In order to complete 
the offense of injury to live-stock, it is not necessary that 
the offense should be consummated within the inclosure not 
surrounded by a lawful fence, for if it is begun therein and 
completed outside of such inclosure, the offence is complete. 
State v. Godfrey, 97 N. C. 507, 1 S. E. 779. 

Cattle Defined.—The word ‘“‘cattle’’ has a restricted sense 
which applies only to the bovine species, and also a broader 
meaning which includes all domestic animals. That it is 
used in this section in the latter and broader sense is apparent 
from the context, “horse, mule, hog, sheep or other cattle.” 
State v. Groves, 119 N. C. 822, 823, 25 S. FE. 819. 

Injuries m Enclosed Fields.—A person is not liable under 
this section for injuring stock within his own field which is 
enclosed and under cultivation. State v. Waters, 51 N. C. 
276. 

Indictment Must Charge. — An indictment for injuring 
stock under this section must charge that the cattle abused 
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or killed were property of some one, the abusing or killing 
must be charged to have been willfully and unlawfully done 
while the animal was in an enclosure not surrounded by a 
lawful fence. State v. Deal, 92 N. C 802; State v. Simp- 
sor.) 73) ONG 1C.°269) 


An indictment charging an offence under this section but 
not setting out who owned the inclosure, although not en- 
couraged because of its looseness, is sufficient. State v. Al- 
len, 69 N. C. 23; State v. Painter, 70 N. C. 70. 

“The Field’ Is Too General.—An indictment which simply 
charges the injury, etc., to have been committed on stock 
in “the field” is not certain to that extent required in such 
pleading. State v. Staton, 66 N. C. 640. 

§ 14-164. Taking away or injuring exhibits at 
fairs—If any person, without the license of the 
owner, or any agricultural or other society, shall 
unlawfully carry away, remove, destroy, mar, de- 
face or injure anything, animate or inanimate, 
while on exhibition on the grounds of any such 
society, or going to or returning from the same, 
he shall be guilty of a misdemeanor. It shall be 
sufficient in any indictment for any such offense, 
or for the larceny of any such thing, animate or 
inanimate as aforesaid, to charge that the thing so 
carried away, destroyed, marred, injured or fe- 
loniously stolen is the property of the society to 
which the said thing shall be forwarded for ex- 
hibition. (Rev., s. 3668; Code, s. 2796; 1870-1, c. 
184;°s. 4; C. S. 4338.) 


Cross Reference.—As to fraudulent entries at fairs, see 
section 14-116. 


Art. 24. Vehicles and Draft Animals—Protec- 
tion of Bailor against Acts of Bailee. 


§ 14-165. Malicious or wilful injury to hired per- 
sonal property.—Any person who shall rent or hire 
from any person, firm or corporation, any horse, 
mule or like animal, or any buggy, wagon, truck, 
automobile, or other like vehicle, for temporary 
use, who shall maliciously or wilfully injure or 
damage the same by in any way using or driving 
the same in violation of any statute of the State of 
North Carolina, or who shall permit any other 
person so to do, shall be guilty of a misdemeanor 
and subject to punishment as hereinafter provided. 
(oe ire) 61y¥s. 1:) 


Cross Reference.—See annotation under § 14-160. 


§ 14-166. Sub-letting of hired property.—Any 
person who shall rent or hire, for temporary use, 
any horse, mule, or other like animal, or any buggy, 
wagon, truck, automobile, or other like vehicle, 
who shall, without the permission of the person, 
firm or corporation from whom such property is 
rented or hired, sub-let or rent the same to any 
other person, firm or corporation, shall be guilty 
of a misdemeanor and punished as hereinafter pro- 
vided. (1927, c. 61, s. 2.) 


§ 14-167. Failure to return hired property.— 
Any person who shall rent or hire, for temporary 
use, any horse, mule or other like animal, or any 
buggy, wagon, truck, automobile, or other ve- 
hicle, and who shall wilfully fail to return the same 
to the possession of the person, firm or corporation 
from whom such property has been rented or 
hired at the expiration of the time for which such 
property has been rented or hired, shall be guilty 
of a misdemeanor and punished as hereinafter pro- 
vided. (1927, c, 61, s. 3.) 


§ 14-168. Hiring with intent to defraud—Any 
person who shall, with intent to cheat and de- 
fraud the owner thereof of the rental price there- 
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for, hire or rent for temporary use any horse or 
mule or any other like animal, or any buggy, 
wagon, truck, automobile or other like vehicle, or 
who shall obtain the possession of the same by 
false and fraudulent statements made with intent 
to deceive, which are calculated to deceive, and 
which do deceive, shall be guilty of a misde- 
meanor and punished as hereinafter provided. 
(1927,.6. Ole bone.) 


§ 14-169. Violation made misdemeanor. Any 
person violating the provisions of this article shall 
be guilty of a misdemeanor and punished at the 
discretion of the court. (1927, c. Gles..ds 1929. c, 
Soy esamie) 


Editor’s Nete.—Prior to the 1929 amendment, this section 
provided for a maximum fine of fifty dollars and a maxi- 
mum jail sentence of thirty days. The amendatory act pro- 
vided that prosecutions instituted and crimes committed 
before its ratification on February 20, 1929, should be de- 
termined by the statute as it was before the amendment. 





Art. 25. Regulating the Leasing of Storage 
Batteries. 


§ 14-170. “Rental battery” defined; identifica- 
tion of rental storage batteries—As used in this 
article the words “rental battery” are defined as 
an electric storage battery loaned, rented or fur- 
nished for temporary use by any person, firm or 
corporation engaged in the business of buying, 
selling, repairing or recharging electric storage 
batteries. All such persons, firms or corporations 
may mark any such rental batteries belonging to 
them with the word “rental,” or any other word 
of similar meaning, printed or stamped upon or 
attached to such battery together with such words 
as shall identify such batteries as the property of 
the person, firm or corporation so marking the 
same. It shall be unlawful for any person, firm 
or corporation to so mark any such _ batteries 
which are not the property of such person, firm 
or corporation. (1933, c. 185, s. 1.) 


§ 14-171. Defacing word “rental” prohibited. 
—It is unlawful for any person, firm or corpora- 
tion to remove, deface, alter or destroy the word 
“rental” on any rental battery or any other word, 
mark or character printed, painted or stamped 
upon or attached to any rental battery to identify 
the same as belonging to or being the property of 
any person, firm or corporation. (1933, c. 185, 
see.) 


§ 14-172. Sale, etc., of rental battery pro- 
hibited. — It is unlawful for any person, firm or 
corporation other than the owner thereof to sell, 
dispose of, deliver, rent or give to any other per- 
son, firm or corporation any rental battery marked 
by the owner as provided by section 14-170. 
(1933... 185,. S$. 3.) 


§ 14-173. Repairing another’s rental battery 
prehibited.—It is unlawful for any person, firm 
or corporation engaged in the business of buy- 
ing, selling, repairing or recharging electric stor- 
age batteries to recharge or repair any rental 
battery not owned by such person, firm or cor- 
poration marked by the owner thereof as provided 
by section 14-170. (1933, c. 185, s. 4.) 


§ 14-174. Time limit on possession of rental 
battery without written consent.—It is unlawful 
for any person, firm or corporation to retain in 
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his, their or its possession for a longer period 
than ten (10) days, without the written consent 
of the owner, any rental battery marked as such 
by the owner as provided by section 14-170. De- 
mand must be made on any person who so retains 
a rental battery in his possession at least five days 
before a prosecution can be instituted: Provided, 
however, that proof of a registered letter having 
‘been sent to the person so offending at his last 
known address shall be accepted as conclusive 
evidence of such demand. (1933, c. 185, s. 5.) 


§ 14-175. Violation made misdemeanor.—Any 
person, firm or corporation, and the officers, 
agents, employees, and members of any firm or 
corporation violating any of the provisions of 
sections 14-170—14-174 shall be guilty of a mus- 
demeanor and upon conviction thereof shall be 
sentenced to pay a fine not exceeding fifty dollars 
or be imprisoned for a term of not exceeding 
thirty days in the discretion of the court. (1933, 
F185, S.06.) 


§ 14-176. Rebuilding storage batteries out of 
old parts and sale of, regulated.—Any person, firm 
or corporation who assembles or rebuilds an elec- 
tric storage battery for use on automobiles, in 
whole or in part, out of second-hand or used ma- 
terial such as containers, separators, plates, groups 
or other battery parts, and sells same or offers 
same for sale in the state of North Carolina with- 
out the word “rebuilt” placed in the side of the 
container, shall be guilty of a misdemeanor and, 
upon conviction thereof, shall be sentenced to pay 
a fine not exceeding two hundred and fifty dol- 
lars or imprisoned for a term not exceeding six 
months or both. (1933, c. 535.) 


SUBCHAPTER VII. OFFENSES AGAINST 
PUBLIC MORALITY AND DECENCY. 


Art. 26. Offenses against Public Morality 
and Decency. 


§ 14-177. Crime against nature.—If any person 
shall commit the abominable and detestable crime 
against nature, with mankind or beast, he shall 
be imprisoned in the state’s prison not less than 
five nor more than sixty years. (Rev., s. 3349; 
Code, s. 1010; R. C., c. 34, s. 6; 1868-9, c. Gites: 
6; 5 Eliz. c. 17; 25 Hen. Vilines6: Gr S.4886,) 


Scope of Section.—This section includes all kindred acts 
of bestial character whereby degraded and perverted sexual 
desires are sought to be gratified. State v. Griffin, 175 
N. C. 767, 769, 94 S. E. 678. It includes unnatural inter- 
course between male and male. State v. Fenner, 166 N. C. 
247, 80 S. E. 970. ; nly 

Conviction for Attempt.—Upon the trial of an indictment 
for the crime against nature the prisoner may be convicted 
of the crime charged therein, or of an attempt to commit a 
less degree of the same crime. State v. Savage, 161 N. C. 
245, 246, 76 S. E. 238. f 

Applied in State v. Callett, 211 Nis C2563, 191 (S27 BP 27s 
State v. Spivey, 213 N. C. 45, 195 Si cd 


§ 14-178. Incest between certain near relatives. 
In all cases of carnal intercourse between grand- 
parent and grandchild, parent and child, and 
brother and sister of the half or whole blood, the 
parties shall be guilty of a felony, and shall be 
punished for every such offense by imprisonment 
in the state’s prison for a term not exceeding 
fifteen years, in the discretion of the court. (Rev., 
5. 3351; Code, s. 1060; 1879, c. 16, s. 1; 1911, c. 16; 
C. S. 4337.) 
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In General.—Incest was not indictable at common law. 
State v. Sauls, 1909 N. C. 810, 811, 130 S. EF. 848, and cases 
cited. The amendment of 1911 increasing the punishment 
was held not retroactive. State v. Broadway, 157 N. C. 
90, 72 9. FB. 987. 

Carnal intercourse by the father with his 
daughter constitutes the offense. State v. Lawrence, 95 
N. C. 659. Both parties are not necessarily guilty. Strider 
v. Lewey, 176 N. C. 448, 97 S. E. 398. 

Evidence.—Confessions of the wife to the husband are not 
admissible in a trial for incest. State v. Brittain, 117 N. 
C. 783, 23 S. E. 433. But proof of other similar acts is com- 
petent in corroboration. State v. Broadway, 157 N. C. 598, 
72.5. 3. 98/7. 

Failure to Charge ‘Carnal’? Knowledge.—The mere fact 
that indictment failed to charge ‘‘carnal’’ knowledge, is — 
not a fatal defect that would sustain the defendant’s motion 
to quash the indictment. State v. Sauls, 190 N. ¢ 810, 130 
S. E. 848. 


illegitimate 


§ 14-179. Incest between uncle and niece and 
nephew and aunt.—In all cases of carnal inter- 
course between uncle and niece, and nephew and 
aunt, the parties shall be guilty of a misdemeanor, 
and shall be punished by a fine or imprisonment, 
in the discretion of the court. (Rev.,.s. 3352; 
Code, S; A061; "1879, cr 1675: 3 Oe a4208)) 


With Daughter of Half Sister—It has been held under 
this section that carnal intercourse of a man with the daugh- 


ter of his half sister is incest. State v. Harris, 149 N. C. 513, 
62 S. E. 1090. 


§ 14-180. Seduction—I{ any man shall seduce 
an innocent and virtuous woman under promise of 
marriage, he shall be guilty of a felony, and upon 
conviction shall be fined or imprisoned at the dis- 
cretion of the court, and may be imprisoned in 
the state prison not exceeding the term of five 
years: Provided, the unsupported testimony of 
the woman shall not be sufficient to convict: Pro- 
vided turther, that marriage between the parties 
shall be a bar to further prosecution hereunder. 
But when such marriage is relied upon by the de- 
fendant, it shall operate as to the costs of the case 
as a plea of nolo contendere, ard the defendant 
shall be required to pay all the costs of the action 
or be liable to imprisonment for nonpayment of 
the same. (Rev., s. 3354; 1885, c. 248; 1917, c. 39; 
CoS. 4339.) 


Who May Be Convicted.—A male, at the marriageable 
age of 18 years, is indictable for seduction under this section. 
State v. Creed, 171 N. C. 837, 88 S. E. 511. 

Distinguishing Civil and Criminal Action.—It is only nec- 
essary for plaintiff’s recovering damages in her civil action, 
in tort, for wrongful seduction, to show that the defendant 
induced the intercourse by persuasion, deception, enticement, 
or other artifice; not requiring, as in prosecution under this 
section, that the intercourse was procured under a promise 
of marriage, though when existent this may be shown in 
the civil action as a means used by the defendant to accom- 
plish his purpose. Hardin v. Davis, 183 N. C. 46, 110 S. E. 
602. 

Three Elements of Offense.—To convict the defendant of 
seduction, it is incumbent upon the state to satisfy the 
jury beyond a reasonable doubt of every element essential to 
the offense. The three elements are: (1) The innocence and 
virtue of the prosecutrix; (2) the promise of marriage; and 
(3) the carnal intercourse induced by such promise. State 
v. Crook, 189 N: C. 545,127. S. i8. 579. State v.79 Pace, 159 
N. C. 462, 74 S. E. 1018; State v. Brackett, 218 N. C. 369, 
11 S. E. (2d) 146. If any one of these elements is lacking 
there can be no seduction. State v. Ferguson, 107 N. C. 
841, 848, 12 S. E. 574. See also State v. McDade, 208 N. C. 
197, 1799S: Bess: 

Deceit is the very essence of this offence, the warp and 
woof of it, so to speak. State v. Crowell, 116 N. C. 1052, 
1053, 1057, 21 S. E. 502. The promise of marriage alone 
makes the seduction criminal. State v. Whitley, 141 N. C. 
823, 824, 53 S. E. 820. Consent is no defense. State v. Hor- 
ton, 100 N. C. 443, 6 S. E 238. 

Meaning of “Innocent and Virtuous.’—Should any woman 
committing the act of adultery induced by her own lascivi- 
ous desires, with or without the promise, her conduct is 
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not such as to bring her within the intent and meaning of 
this section as an innocent and virtuous woman. State v. 
Johnson, 182 N. C. 883, 109 S. E. 786. See State v. Crowell, 
116 N. C. 1052, 1058, 21 S. E. 502; State v. Ferguson, 107 N. 
C. 841, 12 S. E. 574. 

Permitting familiarities not amounting to incontinence 
may be considered by the jury in determining whether the 
prosecutrix was virtuous. State vy. Whitley, 141 N. C. 823, 
53 S. E. 820. But when permitted by the prosecutrix after 
the act they do not negative evidence that she was innocent 
and virtuous prior thereto, though they may be properly 
‘considered by the jury with reference to the weight of her 
evidence. State v. Lang, 171 N. C. 778, 87 S. E. 957. 

An adulteress may reform and become innocent and even 
virtuous, and the statute protects her just as much as if 
she had never fallen. State v. Johnson, 182 N. C. 883, 109 
S23. "786: 

Promise of Marriage Must Be Unconditional. — In order 
for conviction under this section, the promise of marriage 
must be absolute and unconditional, and a promise at the 
time to marry the woman in the event “anything should 
happen to her,” is insufficient for a conviction under the 
statute. State v. Shatley, 201 N. C. 83, 159 S. E. 362. 

Testimony of Woman Must Be Corroborated as to Each 
Element.—The statute provides that the unsupported testi- 
mony of the woman shall not be sufficient to convict. This 
proviso has been construed to mean that the prosecutrix 
must be supported by independent facts and circumstances 
as to each element of the offense. State v. Crook, 189 N. C. 
545, 127 S. E. 579. See also, State v. Maness, 192 N. C 708, 
135 S. E. 777. See State v. Forbes, 210 N. C. 567, 187 S. E. 
760; State v. Brewington, 212 N. C. 244, 193 S. E. 24. 

For cases setting out facts held either sufficient or in- 
sufficient to support, see State v. Cooke, 176 N. C. 731, 97 
S. E. 171; State v. Raynor, 145 N. C. 472, 59 S. EB. 344; 
State v. Malonee, 154 N. C. 200, 69 S. E. 786; State v. Pace, 
159 N. C. 462, 74 S. E. 1018; State v. Brackett, 218 N. C. 
369, 11 S. E. (2d) 146. 

The weight and credibility of the evidence supporting that 
of the woman, upon the trial of seduction, under this sec- 
tion, is for the jury, if it comes within the requirement of 
being legal evidence, however slight it may be. State v. 
Doss, 188 N. C. 214, 124 S. EF. 156. 

Supporting Evidence Need Not Be Direct.—It is not re- 
quired that the “supporting evidence” of the promise of 
marriage coincide with the testimony of the prosecutrix as 
to the time the promise was made, since it is not required 
that the “‘supporting evidence” be direct, adminicular proof 
being sufficient. State v. Smith, 217 N. C. 591, 9 S. KE. 
2d) 9. 

: ik Proviso that “‘the unsupported testimony of the woman 
shall not be sufficient to convict” is fully met where the 
testimony of the prosecutrix was corroborated in respect 
to each essential element of the offense charged; as to the 
promise of marriage by evidence of the proscutrix’ state- 
ments to others, and by the witness who “heard them 
talking,” and by the further circumstance of the long and 
constant association of the defendant with the prosecutrix; 
as to her innocence and virtue by the evidence of her good 
character; and as to the~intercourse by the admission of 
‘the defendant. State v. Tuttle, 207 N. C. 649, 650, 178 S. 

. 76. : 

Pets of Child to Defendant.—It is not error to per- 
mit a child to be exhibited to the jury that they may trace 
a resemblance to one charged with having begotten it; and 
such evidence is admissible on an indictment for seduction. 
State v. Horton, 100 N. C. 443, 6 S. E. 238. 

Effect of Marriage upon Consent Judgment.—Where, in a 
prosecution for seduction a consent judgment is entered re- 
quiring the defendant to pay a certain sum to the prosecu- 
trix, a subsequent marriage of the parties before the whole 
sum is paid does not discharge the judgment, the consent 
of all parties being necessary to set aside such judgment, 
For the defendant to get the benefit of this section the 
marriage must be before he is adjudged guilty. State v. 
McKay, 202 N. C. 470, 163 S. E. 586. 

Indictments—No Set Form of Words.—In the trial of an 
indictment for seduction under this section, no set form of 
words is necessary to show the causal relation between the 
promise and the act of sexual intercourse. State v. Ma- 
lonee, 154 N. C. 200, 69 S. E. 786. 

Limitation of Action.—Deceit being the very essence of 
the offense of seduction, section 15-1 exempting certain 
crimes, including deceit, from the two years statute of lim- 
itations, applies to the offense of seduction under promise 
of marriage. State v. Crowell, 116 N. C. 1052, 21 S. EB. 502. 

Insufficient Evidence to Show Promise of Marriage.—In 
prosecution for seduction, the only evidence in support of 
the testimony of prosecutrix on the essential element of 
promise of marriage was the testimony of a witness that 
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prosecutrix had told the witness that she and defendant 
were going to be married, and the further testimony that 
she had seen prosecutrix and defendant together over a 
certain period. No other witness testified that prosecutrix 
and defendant had been seen together. This is not suffi- 
cient to constitute proof of the promise of marriage by facts 
and circumstances independent of the testimony of prose- 
cutrix, and defendant’s motion to nonsuit should have been 
granted. State v. Forbes, 210 N. C. 567, 187 S. E. 760. 

Burden of Proof on State.—In order to convict, the bur- 
den of proof is upon the State to show beyond a reasonable 
doubt that the seduction was accomplished under and by 
means of the promise of matriage, and that the prosecutrix 
was at that time an innocent and virtuous woman. It 
must affirmatively appear that the inducing promise pre- 
ceded the intercourse, and that the promise was absolute 
and not conditional. State y. Wells, 210 N. C. 738, 188 
S. E. 326, holding evidence insufficient to establish that 
seduction was induced by previous unconditional promise 
of marriage. 

Punishment.—This section, providing that 
of seduction under Promise of marriage “shall be fined or 
imprisoned,” at the discretion of the court, does not author- 
ize the imposition of both fine and imprisonment. State vy. 
Crowell, 116 N. C. 1052, 1053, 21 S. BE. 502. 

Defendant’s contention that he was subjected to cruel and 
unusual punishment in that the trial court sentenced him 
to the maximum prison term permitted by statute for the 
offense of seduction of which he was convicted, and in 
addition dictated a letter to the parole commissioner in 
which he requested that no clemency be extended defend- 
ant, and also directed the solicitor to institute prosecution 
against defendant for failure to support his illegitimate 
child, is untenable, since the letter to the parole commis- 
sioner and the instructions to the solicitor are not parts of 
the sentence imposed. State vy. Brackett, 218 N. C. 369, 
IDSs Be (2d) 9146: 

Cited in State v. Wade, 197 N. C. o/15) 1S50RS 532) 


§ 14-181. Miscegenation.— Al] marriages between 
a white person and a negro, or between a white 
person and a person of negro descent to the third 
generation inclusive, are forever prohibited, and 
shall be void. Any person violating this section 
shall be guilty of an infamous crime, and shall be 
punished by imprisonment in the county jail or 
state’s prison for not less than four months nor 
more than ten years, and may also be fined, in 
the discretion of the court. (Rev., s. 3369; Code, 
s. 1084; Const., Art. XIV, s. 8: R. CG. 6S" 0S. 
7; 1834, c. 24; 1838-9, c. 24; C. S. 4340.) 


Editor’s Note.—Under the act of 1838-9, ch. 24, declaring 
void all marriages between white persons and free negroes 
and persons of color, all marriages between white persons 
and Indians were void, if within the third degree, and any 
violation thereof was punishable by indictment for fornica- 
tion. State v. Melton, 44 N. C, 49, 

The law has not been affected by the changes in the State 
or Federal Constitution. See State vy. Puitt, 94 N. C. 709, 
718, and cases there cited. 

Domicile in This State—A marriage solemnized in a 
State whose laws permit such marriage between a_ negro 
and a white person domiciled in this State, and who leave 
it for the purpose of evading this law and with intent to re- 
turn, is not valid in this State. State v. Kennedy, 76 N. 
C. 251; State v. Ross, 76 N. C. 249. ‘ 

Domicile in Another State—A marriage solemnized in a 
State whose laws permit such marriage between a negro 
and a white person domiciled in such State is valid in this 
State. State v. Ross, 76 N. C. 242. 

Evidence.—It was not error to admit evidence that the 
wife was reputed to be of mixed blood within the prohibited 
degrees, or to permit the witness to state his opinion on 
that point, although he was not an expert. It was also 
competent corroboration of other evidence tending to show 
the taint of blood to show that the wife usually associated 
with colored people. Hopkins v. Bowers, 111 N. ¢. 175, 
i) Se 

Cited in Corporation Commission v. Transportation Com- 
mittee, 198 N. C. 317, 323, 151 S. E. 648. 


§ 14-182. Issuing license for marriage between 
white person and negro; Performing marriage 
ceremony.—If any register of deeds shall know- 
ingly issue any license for marriage between any 
person of color and a white person; or if any 


one convicted 
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clergyman, minister of the gospel or justice of the 
peace shall knowingly marry any such person of 
color to a white person, the person so offending 
shall be guilty of a misdemeanor. (Rev., s. 3370; 
Codeis# 1085; RK. Cy ¢. 34, s.°80: 1830, c. 4, Ss. 2; 
C. S. 4341.) 


§ 14-183. Bigamy.—If any person, being mar- 
ried, shall marry any other person during the life 
of the former husband or wife, every such offender, 
and every person counseling, aiding or abetting 
such offender, shall be guilty of a felony, and shall 
be imprisoned in the state’s prison or county jail 
for any term not less than four months nor more 
than ten years. Any such offense may be dealt 
with, tried, determined and punished in the county 
where the offender shall be apprehended, or be in 
custody, as if the offense had been actually com- 
mitted in that county. If any person, being mar- 
ried, shall contract a marriage with any other per- 
son outside of this state, which marriage would 
be punishabie as bigamous if contracted within 
this state, and shall thereafter cohabit with such 
person in this state, he shall be guilty of a felony 
and shall be punished as in cases of bigamy. Noth- 
ing contained in this section shall extend to any 
person marrying a second time, whose husband 
or wife shall have been continually absent from 
such person for the space of seven years then last 
past, and shall not have been knowu by such per- 
son to have been living within that time; nor 
to any person who at the time of such second mar- 
riage shall have been lawfully divorced from the 
bond of the first marriage; nor to any person 
whose former marriage shali have been declared 
void by the sentence of any court of competent 
jurisdiction. (Rev., s. 3361; Code, s. 988; R. C,, 
pas4 us selos eli00,8c..323; 1809, ¢.-783; 1829; cag; 
1913, c. 26. See 9 Geo. IV, c. 31, s. 22; C. S. 4342.) 


Editor’s Note——At common law, the second marriage was 
always void and from the earliest history of England polyg- 
amy has been treated as an offense against society. It is 
considered as a crime against the marital relation rather 
than against the wife. Bigamy and polygamy are likewise 
crimes by the laws of all civilized and Christian countries. 

Mr. Chief Justice Waite said: “From that day (the date 
of the enactment of the bigamy statute in Virginia, 12 Hen- 
ing’s Stat. 691), to this we think it may safely be said there 
never has been a time in any state of the Union when polyg- 
amy has not been an offense against society, cognizable by 
the civil courts and punishable with more or less severity.” 
Reynolds v. United States, 98 U. S. 145, 165, 25 L. Ed. 244. 

Offense against Society—At common law and under this 
section bigamy is an offense against society rather than 
against the lawful spouse of the offender. State v. Wil- 
liams, 220 N. C. 445, 17 S. E. (2d) 769, reversed on other 
grounds in Williams v. North Carolina, 317 U. S$. 287, 63 
SB, HCE 2078 S/ 2 Lp de 180: 

Constitutes a Felony.—While at common law bigamy was 
not an indictable offense, and even as late as the enactment 
of 1885, it was only a misdemeanor, it is now a felony under 
this statute. State v. Burns, 90 N. C. 707. 

Necessity of Valid Marriage.—That the first marriage was 
celebrated without procurement of a license, while sub- 
jecting the parties to punishment, will not so invalidate the 
marriage so that bigamy cannot be predicated thereon. 
State v. Robbins, 28 N. C. 23. 

In a trial for bigamy, an instruction that defendant could 
not be convicted, unless the jury was satisfied beyond a 
reasonable doubt that the magistrate who solemnized the 
first marriage was a “duly appointed, qualified, and acting 
justice of the peace,’’ was properly refused, it being suffi- 
cient if such justice was a de facto officer. State v. Davis, 
109 N. C. 780, 14 S. E. 55. 

The evidence showing that there were a number of eye- 
witnesses to the marriage, and a certified copy of the li- 
cense with return endorsed being produced, it was not error 
to charge the jury that it would be presumed the ceremony 
was valid. State v. Davis, 109 N. C. 780, 14 S. E. 55. 
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Belief That First Wife Is Dead.—A belief by the defendant 
that his first wife is dead or his ignorance of her being 
alive, she having been away for less than seven years, is no 
defense in a prosecution for bigamy. State v. Goulden, 134 
NA GC. 7483 470s. 450: 

Absence of Wife.—‘‘The burden is on the defendant to 
show as a matter of defense that his wife had absented her- 
self for the space of seven years next before the second mar- 
riage, and that he was ignorant all that time that she was 
living.”” State v. Goulden, 134 N. C. 743, 47 S. E. 450. 

Admissions as to Prior Marriage—In a prosecution for 
bigamy an admission of the defendant is competent to prove 
the first marriage. State v. Goulden, 134 N. C. 743, 47 S. 
E. 450. 

Where a defendant charged with bigamy, upon the pre- 
liminary examination before a Justice of Peace, and after 
being cautioned that his statements could be used against 
him, stated that he had been married to his former wife 
while a slave in South Carolina, had children by her and 
was subsequently married in North Carolina to his present 
wife, such admissions were competent to go to the jury, on 
his trial in the superior court, as to his guilt. State v. 
Melton, 120 N. C. 591, 26 S. E. 933. 

Testimony of First Wife—In an indictment for bigamy 
the first wife of the defendant is a competent witness to 
prove the marriage. State v. Melton, 120 N. C. 591, 26 S. 
E. 933. 

The record book of marriage for the county or the original 
marriage license signed by the Justice solemnizing the mar- 
riage is admissible to prove a marriage. State v. Melton, 
D20NINGs C501 20) Seis 6950: 

Second Marriage out of State—It was held formerly that 
the courts of this State could not take jurisdiction of the 
case where the second marriage took place out of the State. 
See State v. Barnett, 83 N. C. 615, 616. Subsequent to this 
decision a clause was inserted in the section in furtherance 
of a purpose to make the offense cognizable ‘‘whether the 
second marriage shall have taken place in the State of North 
Carolina, or elsewhere.’ This clause, in State v. Cutshall, 
110 N. C. 538, 15 S. E. 261, was held unconstitutional insofar 
as it attempted to make a second marriage bigamous which 
occurred out of the State without proving that the parties 
afterwards cohabited in North Carolina. The constitution- 
ality of the seotion was upheld in State v. Long, 143 N. C. 
670, 671, 57 S. E. 349, but from the statement of facts in that 
case it appears that while the second marriage took place in 
South Carolina the parties subjected themselves to the ju- 
risdiction of this State by living here for four weeks there- 
after. In State v. Ray, 151 N. C. 710, 66 S. E. 204, the au- 
thorities are reviewed and it is held (Clark, C. J., dissent- 
ing) that the words ‘‘or elsewhere,” in the clause just 
quoted, were void. In recognition of these decisions the 
legislature, by the Public Laws of 1913, c. 26, amended the 
section and added the words ‘“‘shall thereafter cohabit 
with such person in this State,’’ which qualify and consti- 
tute a requisite to the jurisdiction when the second mar- 
riage is not in North Carolina. It has been held that this 
amendment is constitutional and does not confer extraterri- 
torial jurisdiction upon the courts. See State v. Herron, 175 
N. C. 754, 94 S. E. 698; State v. Moon, 178 N. C. 715, 100 S. 
E. 614. 

Same—Pleading and Proof.—If the defendant wishes to 
rely upon the fact that the offense of bigamy was committed 
outside the state, he can not move to quash or in arrest, 
but must prove the fact in defense under his plea of not 
guilty. State v. Barrington, 141 N. C. 820, 53 S. E. 663; 
State v. Burton, 138 N. C. 575, 576, 50 S. EB. 214; State v. 
Mitchell, 83 N. C. 674; State v. Long, 143 N. C. 670, 671, 
674, 57 S. E. 349. 

Foreign Diivorces—Where a decree of divorce in another 
state, which is attacked by the prosecution for insufficient 
residence in such other state, is relied upon as the only de- 
fense on a trial for bigamy, the defendant must satisfy 
the jury, but not beyond a reasonable doubt, of the bona 
fides of his residence in the other state. State vy. Herron, 
175 SN. 009574) 94S. VE 698: 

A man and a woman went from this state to Nevada 
and, after residing there for a time sufficient to meet the 
requirement of a Nevada statute, secured decrees from 2 
Nevada court, divorcing them from their respective spouses, 
in this state, in which they had been married and domi- 
ciled. They then married each other in Nevada, returned 
to this state and cchabited there as man and wife. Pros- 
ecuted under this section for bigamous cohabitation, they 
set up in defense the Nevada decrees. A general verdict 
was returned, after instructions permitting that the decrees 
be disregarded upon either of two grounds, (1) that a Ne- 
vada divorce decree based on substituted service, where de- 
fendant made no appearance, could not be recognized in this 
state, and (2) that defendants went to Nevada, not to es- 
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tablish bona fide residence, but solely for the purpose of 
taking advantage of the laws of that state to obtain a di- 
vorce through a fraud upon the Nevada court. It was held 
that, as it could not be determined on the record that the 
verdict was not based solely upon the first ground—involv- 
ing a construction and application of the Federal Constitu- 
tion—the review in the supreme court of the United States 
must be of that ground, leaving the other out of considera- 
tion. Williams vy. North Carolina, 317 U. S. 287, 63 S. Ct. 
207, 87 I. Ed. 189, reversing 220 N. C. 445, 17 S. E. (2d) 769. 

Proof of a divorce granted in another State, upon a trial 
for bigamy, in our own courts is only evidence which should 
be submitted to the jury under proper instructions. State v. 
Herron, 175 N. C. 754, 94 S. E. 698. 

The Indictment.—An indictment for bigamy which charges 
that defendant “wilfully, unlawfully and feloniously, being a 
married man, did marry one W. during the life of his first 
wife,” sufficiently avers the first marriage. State v. Davis, 
109 N. C. 780, 14 S. EB. 55. 

Same—Name of First Wife.—It it not necessary, in an ins 
dictment for bigamy, to set out the name of the first wife. 
State v. Davis, 109 N. C. 780, 14 S. EB. 55. 

Same—Negativing Divorce Unnecessary.—It was not neces- 
sary that an indictment for bigamy should contain an aver- 
ment that the defendant had not been divorced from his 
wife. State v. Norman, 13 N. C. 222; State v. Davis, 109 N. 
C. 780, 14 S. E. 55; State v. Melton, 120 N. C. 591, 596, 26 
S:, . de, ease 

Same—Time and Place of Marriage.—This section does not 
by its language make it necessary for the indictment to state 
the dates of the marriages, and section 15-155 expressly en- 
acts that such a statement shall not be necessary. State 
v. Long, 143 N. C. 671, 57 S. E. 349. 

Under tnis section it is unnecessary to state where the 
second marriage took place, and it is not necessary that 
the offense should be committed in the county where the 
bill is found to confer jurisdiction. State v. Long, 143 N. 
Cay lor on 2. 349. 

Bill of Particulars.—As in other offenses a bill of particu- 
lars is necessary if defendant desires further information 
upon which to prepare his defense. State v. Long, 143 N. 
Cr 6/1; a7 3S. E349: 

Venue.—Defendant may be prosecuted for bigamy in the 
county in which he is apprehended, and it is not required 
that the prosecution be instituted in the county in which 
the bigamous cohabitation takes place. State v. Williams, 
220 N. C. 445, 17 S. E. (2d) 769, reversed on other grounds 
in Williams v. North Carolina, 317 U. S. 287, 63 S. Ct. 207, 
87 L. Ed. 189. 


§ 14-184, Fornication and adultery.—If any man 
and woman, not being married to each other, shall 
lewdly and lasciviously associate, bed and cohabit 
together, they shall be guilty of a misdemeanor: 
Provided, that the admissions or confessions of 
one shall not be received in evidence against the 
other, (Rev, si.3350;) Code,.s. 1042; RC... ¢.:34, 
s. 45; 1805, c. 684; C. S. 4343.) 


General Consideration.—Adultery is an aggravated species 
of fornication. State v. Crowell, 26 N. C. 231, 232. Forni- 
cation occurs upon cohabitation after miscegenation. See § 
14-181 and notes thereto. 

The Indictment.—The use of the word “adulterously” dis- 
penses with the necessity of alleging that the parties were 
not married (State v. McDuffie, 107 N. C. 885, 12 S. E. 83) 
and were of different sex. State v. Britt, 150 N. C. 811, 812, 
62 S.'E. 1056. The words “lewdly and lasciviously’ need not 
be used. Id. The state is not called upon to allege or prove 
the criminal intent. State v. Cutshall, 109 N. C. 764, 14 
S$. E. 107. The fact that the female is erroneously alleged 
to be a “spinster” is not ground of arrest. State v. Guest, 
100 N. C. 410, 6 S. E. 253. 

Evidence.—The admissions or confessions of one party are 
not to be received against the codefendant. State v. Rhine- 
hart, 106 N. C. 787, 11 S. E. 512. However, it has been held 
that under certain circumstances such declarations are ad- 
missible when made by the female defendant in the presence 
of the male. See State v. Roberts, 188 N. C. 460, 124 S. E. 
833. 

It is competent to prove that either defendant had a liv- 
ing spouse. State v. Manly, 95 N. C. 661. Statements and 
conduct prior to the offense charged are admissible; State 
v. Austin, 108 N. C. 780, 13 S. E. 219, as is also testirnony 
as to conduct of the parties after indictment. State v. 
Stubbs, 108 N. C. 774, 13 S. E. 90.- 

Acquittal as to One Party.—Where only one party is con- 
victed and the other acquitted, there can be no judgment 
against the one convicted. State v. Mainor, 28 N. C. 340. 
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This holding was followed in the case of State v. Lyerly, 52 
N. C. 158, and was held as law in this state until doubted 
in the opinion of Mr. Justice Davis in State v. Rhinehart, 
106 N. C. 787, 11 S. E. 512. The question came before the 
court again in State v. Cutshall, 109 N. C. 764, 14 S. KE. 
107, when it was held that an acquittal of one defendant did 
not work the same result as to the other, or prevent the 
court from rendering judgment. This seems to be the 
present status of the law on this point. It was followed in 
State v. Simpson, 133 N. C. 676, 45 S. E. 567. 

Both Convicted—New Trial as to One.—Following a line 
of reasoning similar to that discussed in the foregoing par- 
agraph, the court in State v. Parham, 50 N. C. 416, 417, held 
that if both defendants are convicted, a new trial may be 
granted as to one party without disturbing the verdict as to 
the other. 

Punishment.—In fixing the punishment of persons con- 
victed under this section, the courts have looked to the pro- 
visions of section 14-3 which prescribes the punishment of 
misdemeanors for which a specific punishment has not been 
fixed.—Ed. Note. 

Persons convicted of fornication and adultery may be im- 
prisoned in the common jail for a period to be fixed in the 
discretion of the court. State v. Manly, 95 N. C. 61, 662, 
citing State v. McNeal, 75 N. C. 15; State v. Jackson, 82 
Ne =C. 9565. 

The court has power, during the term, to correct or modify 
an unexecuted judgment in criminal as well as in civil 
actions. State v. Manly, 95 N. C. 661, 663. See also, In re 
Brittain, 93 N. C. 587. 


Applied in State v. Miller, 214 N. C.-317, 199 S. E. 89. 


§ 14-185. Inducing female persons to enter ho- 
tels or boarding-houses for immoral purposes.— 
Any person who shall knowingly persuade, induce 
or entice, or cause to be persuaded, induced or en- 
ticed, any woman or girl to enter a hotel, public 
inn or boarding-house for the purpose of prosti- 
tution or debauchery or for any other immoral 
purpose, shall be deemed guilty of a misdemeanor, 
and, upon conviction, shall be punished in the dis- 
cretion of the court. (1917, c. 158, s.1; C. S. 4344.) 


§ 14-186. Opposite sexes occupying same bed- 
room at hotel for immoral purposes; falsely regis- 
tering as husband and wife—Any man and woman 
found eccupying the same bedroom in any hotel, 
public inn or boarding-house for any immoral 
purpose, or any man and woman falsely register- 
ing as, or otherwise representing themselves to be, 
husband and wife in any hotel, public inn 
or boarding-house, shall be deemed guilty of a 
misdemeanor, and, upon conviction, shall be 
punished in the discretion of the court. (1917, c. 
158, s. 2; C. S. 4345.) 


§ 14-187. Permitting unmarried female under 
eighteen in house of prostitution Whoever, being 
the keeper of a house of prostitution, or as- 
signation house, building or premises in this state 
where prostitution, fornication or concubinage is 
allowed or practiced, shall suffer or permit any 
unmarried female under the age of eighteen years 
to live, board, stop, or room in such house, build- 
ing or premises, shall be guilty of a misdemeanor, 
£19190 Gy 2892. Pub. 1oc.1913, ¢. 761,°s..18:0C,-S, 
4346.) 


§ 14-188. Certain evidence relative to keeping 
disorderly houses admissible; keepers of such 
houses defined.—On a prosecution in any court 
for keeping a disorderly house or bawdy-house, 
or permitting a house to be used as a bawdy- 
house, or used in such a way as to make it dis- 
orderly, or a common nuisance, evidence of the 
general reputation or character of the house shall 
be admissible and competent; and evidence of the 
lewd, dissolute and boisterous conversation of the 
inmates and frequenters, while in and around such 
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house, shall be prima facie evidence of the bad 
character of the inmates and frequenters, and of 
the disorderly character of the house. The man- 
ager or person having the care, superintendency 
or government of a disorderly house or bawdy- 
house is the “keeper” thereof, and one who em- 
ploys another to manage and conduct a disorderly 
house or bawdy-house is also “keeper” thereof. 
(1907, c. 779; C. S. 4347.) 


Constitutionality—This section is constitutional. 
Price, 175 N. C. 804, 95 S. E. 478. 

Disorderly House Defined—Illustrations. — A disorderly 
house is kept in such a way as to disturb or scandalize 
the public generally, or the inhabitants of a: particular neigh- 
borhood, or the passers-by. State v. Wilson, 93 N. C. 608. 

A few of the decided cases are given here in order that the 
counsel may have an idea as to what situations and condi- 
tions have been held to be included in the definition set out 
in the above paragraph. 

The following have been held to constitute disorderly 
houses: A shop in which disorderly crowds assemble. State 
v. Robertson, 86 N. C. 628. A store in which persons collect 
and disturb the neighborhood. State v. Thornton, 44 N. C. 
252. 

The following have been held not to constitute disorderly 
houses: A private dwelling wherein an uproar was fre- 
quently raised but which disturbed few people. State v. 
Wright, 51 N. C. 25. The residence of an unchaste woman. 
State v. Evans, 27 N. C. 603. 

Persons Leasing Premises as a “Keeper.”’—A person who 
leases a house knowing that it is to be used for disorderly 
and unlawful purposes is treated as a direct offender. State 
v. Boyd, 175 N. C.,791, 95 S. E. 161. 

Powers of City Authorities—The extent of the powers of 
the authorities of a municipality to enact ordinances concern- 
ing houses of ill-fame is discussed by Mr. Justice Avery in 
State v. Webber, 107 N. C. 962, 12 S. EK. 598. 

Evidence.—This section authorizes the admission of evi- 
dence tending to show the lewd, dissolute, and boisterous 
conversation of the inmates and frequenters of the house, 
and especially provides that evidence of the general reputa- 
tion or character of the house shall be admissible and com- 
petent. State v. Hilderbran, 201 N. C. 780, 161 S. E. 488. 


State v. 


§ 14-189. Obscene literature.—It shall be unlaw- 
ful for any person, firm or corporation to exhibit 
for the purpose of gain, or display for sale, lend 
or hire, or otherwise publish or sell for the pur- 
pose of gain, or exhibit in any school, college, or 
other institution of learning, or have in his pos- 
session for the purpose of sale or distribution, any 
obscene literature, as determined and defined in 
the postal laws and regulations of the United 
States post office department, in the form of book, 
paper-writing, print, drawing, or other representa- 
tion, at any newsstand, book store, druy store or 
other public or private places; or if any person 
shall post any indecent placards, writings, pictures 
or drawings on walls, fences, billboards or other 
public or private places, he shall be guilty of a 
misdemeanor. (Rev., s. 3731; 1885, c. 125; 1907, 
c. 502; 1935, c. 57; C. S. 4348.) 


Editor’s Note-——The amendment of 1935 made many changes 
in this section and a comparison is necessary to determine 
its full extent. Prior to the amendment, the section also 
covered the offense of indecent exposure. This is now the 
subject of section 14-190. 

Test of Immorality.—It has been suggested that the test of 
immorality is whether the literature “has a tendency to 
shock the moral sense of the average, normal head of a 
family.’ If such a test would prevent the publication of writ- 
ings of an educational value on sex hygiene, commercialized 
vice and the like, the remedy would be a matter for the legis- 
lature, since the Constitution only prevents restrictions upon, 
and not enlargement of, the right to publish. 4 N. C. Law 
Rev. 33. 


§ 14-180. Indecent exposure; immoral shows, 
etc.—Any person who in any place wilfully ex- 
poses his person, or private parts thereof, in the 
presence of one or more persons of the opposite 
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sex whose person, or the private parts thereof, are 
similarly exposed, or who aids or abets in any 
such act, or who procures another so as to expose 
his person, or the private parts thereof, or take 
part in any immoral show, exhibition or perform- 
ance where indecent, immoral or lewd dances or 
plays are conducted in any booth, tent, room or 
other public or private place to which the public 
is invited; or any person, who, as owner, manager, 
lessee, director, promoter or agent, or in any 
other capacity, hires, leases or permits the land, 
buildings, or premises of which he is owner, lessee 
or tenant, or over which he has control, to be 
used for any such immoral purposes, shall be 
guilty of a misdemeanor. Any person who shall 
wilfully make any indecent public exposure of the 
private parts, of his or her person in any public 
place or highway shall be guilty of a misdemeanor. 
CREVi7.S. povelgeTS8h. Caleb: d90tew FOL ne Los iam 
57: 1941, c. 273; C. S, 4348(a).) 

Editor’s Note—The 1941 amendment added the last sen- 


tence to this section. For comment on the amendment, see 
19 N. C. Law Rev. 479. 


§ 14-191. Sheriffs and deputies to report vio- 
lations of two preceding sections.—It shall be the 
duty of the sheriffs and their deputies of the vari- 
ous counties to see that the provisions of §§ 
14-189 and 14-190 are enforced by reporting viola- 
tions of said sections to the presiding judge of a 
superior court, county or municipal court, or jus- 
tice of the peace, who shall have warrants issued 
to cause such violators to come before their courts 
for immediate trial. (1935, c. 57.) 

Editor’s Note.—The case treated under this section was 
decided under section 14-189 as it read prior to the 1935 
amendment. Prior to the enactment of this section there 


was no provision providing for the enforcement of section 
14-189. 

Powers of Officers.—Under section 14-189 it was held that 
the chief of police and his lawful officers or subordinates 
had the right to prevent or suppress an indecent or im- 
moral show, given in any public place or in any place to 
which the public were invited and, in the proper discharge 
of these duties, they could act immediately whenever such 
exhibitions were taking place in their presence or were im- 
minent and their interference was required to prevent them. 
Brewer v. Wynne, 163 N. C. 319, 79 S. E. 629. 


§ 14-192. Cutting or painting obscene words or 
pictures near public places.—It shall be unlawful 
for any person to write, cut or carve any indecent 
word, or to paint, cut or carve any obscene or 
lewd picture or representation, on any tree or 
other object near the public highways or other 
public places.. Any person guilty of violating this 
section shall be tined not more than fifty dollars, 


or imprisoned not more than thirty days. (1907, 
Gasd4s) GS: 48495) 
§ 14-193. Exhibition of obscene or immoral 


pictures; posting of advertisements.—If any per- 
son, firm, or corporation shall, for the purpose of 
gain or otherwise, exhibit any obscene or immoral 
motion pictures; or if any person, firm or corpora- 
tion shall post any obscene or immoral placard, 
writings, pictures, or drawings on walls, fences, 
billboards, or other places, advertising theatrical 
exhibitions or moving picture exhibitions or 
shows; or if any person, firm, or corporation 
shall permit such obscene or immoral exhibitions 
to be conducted in any tent, booth, or other place 
or building owned or controlled by said person, 
firm, or corporation, the person, firm, or corpora- 
tion performing either one or all of the said acts 
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shall be guilty of a misdemeanor, and punishable 
in the discretion of the court. For the purpose of 
enforcing this statute any spectator at the exhibi- 
tion of an obscene or immoral moving picture may 
make the necessary affidavit upon which the war- 
rant for said offense is issued. (1921, c. 212; C. 


S. 4349(a).) 


§ 14-194. Circulating publications barred from 
the mails—It shall be unlawful for any news 
agent, news dealer, book-seller, or any other per- 
son, firm, or corporation to offer for sale, sell, or 
cause to be circulated within the State of North 
Carolina any magazine, periodical, or other pub- 
lication which is now or may hereafter be excluded 
from the United States mails. 

It shall be unlawful for any person, firm, or cor- 
poration to offer for sale, sell, or give to any per- 
son under the age of twenty-one years any such 
magazine, periodical, or other publication which 
is now or may hereafter be excluded from the 
United States mails. 

This section shall not be construed to in any way 
conflict with or abridge the freedom of the press, 
and shall in no way affect any publication which 
is permitted to be sent through the United States 
mails. : 

Any person, firm, or corporation violating any of 
the provisions of this section shall be guilty of a 
misdemeanor. (Ex. Sess. 1924, c. 45.) 


Editor’s Note.—A practical criticism of the effect of this 
section upon the freedom of the press will be found in 4 N. 
C. Law Rev. 35. See also the review in 3 N. C. Law Rev. 
26. 


§ 14-195. Using profane or indecent language 
on passenger trains.—It shall be unlawful for any 


_ person to curse or use profane or indecent lan- 


| offending 


guage on any passenger train. Any person so 
shall upon conviction be fined not 
more than fifty dollars or imprisoned not more 
thanwtrhirty “dayor (290TH cl 470 ptes eis, Se Coe S, 
4350.) 


§ 14-196. Using profane or indecent language 
to female telephone operators.—It shall be unlaw- 
ful for any person to use any lewd or profane 
words, or any words of vulgarity, or to use inde- 
cent language to any female telephone operator 
operating any telephone, switchboard, circuit or 
line. Any person violating this section shall upon 
conviction be guilty of a misdemeanor. (1913, c. 
She 0158c. 41 -iGe O41.) 


§ 14-197. Using profane or indecent language 
-on public highways, counties exempt.—lIf any per- 
son shall, on any public road or highway and in 
the hearing of two or more persons, in a loud and 
boisterous manner, use indecent or profane lan- 
guage, he shall be guilty of a misdemeanor and 
upon conviction shall be fined not exceeding fifty 
dollars or imprisoned not exceeding thirty days. 
The following counties shall be exempted from 
the provisions of this section: Beaufort, Bruns- 
wick, Camden, Cleveland, Craven, Dare, Macon, 
Martin, Orange, Pasquotank, Pitt, Stanly, Swain, 
Transylvania, Tyrell, Washington and Wautauga. 
(1913, c. 40; Pub. Loc. Ex. Sess. 1924, c. 65; 1933, 
c. 309; 1937, c. 9; 1939, c. 73; C. S. 4352.) 


Editor’s Note.—Public Laws of 1933, c. 309, omitted Gates 
from the list of excepted counties. 

The 1937 amendment struck out Perquimans and the 1939 
amendment struck out Jones. 
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§ 14-198. Lewd women within three miles of col- 
leges and boarding-schools.—If any loose woman 
or woman of 1ll-fame shall commit any act of 
lewdness with or in the presence of any student, 
who is under twenty-one years old, of any board- 
ing-school or college, within three miles of such 
school or college, she shall be guilty of a misde- 
meanor, and upon conviction shall be fined not 
exceeding fifty dollars or imprisoned not exceed- 
ing thirty days. Upon the trial of any such case 
students may be competent but not compellable 
to give evidence. No prosecution shall be had 
under this section after the lapse of six months. 
(Rev., s. 3353; 1889, c. 523; C. S. 4353.) 


§ 14-199. Obstructing way to places of public 
worship.—If any person shall maliciously stop up 
or obstruct the way leading to any place of public 
worship, or to any spring or well commonly used 
by the congregation, he shall be guilty of a mis- 
demeanor, and shall be fined not more than fifty 
dollars or imprisoned not more than thirty days. 
(Rev, s'* 3776." Gode, si"3669i" RE Ge ear risi/ 5: 
1785, c. 241;.C. S. 4354.) 


Cross References.—As to procedure for laying out church 
roads, see § 136-71. As to obstruction of such highway, see 
§ 136-90 and annotations thereto. 

§ 14-200. Disturbing religious assembly by cer- 
tain exhibitions.—If any person shall bring within 
half a mile of any place where the people are as- 
sembled for divine worship, and stop for exhibi- 
tion, any stallion or jack, or shall bring within 
that distance any natural or artificial curiosities 
and there exhibit them, he shall forfeit and pay to 
any one who will sue therefor the sum of twenty 
dollars and shall also be guilty of a misdemeanor: 
Provided, that nothing herein shall be construed 
to prohibit such exhibitions at any time if made 
within the limits of any incorporated town, or 
without such limits if made before the hour of ten 
o’clock in the forenoon or after three o'clock in 
the afternoon. (Rev., s. 3705; Code, s. 3670: R. 
Cater or ewe 1800s fe tower. be 007s. C, 41931C: 
S. 4355.) 

Local Modification.—Dare, Hatteras township: C. S. 4355. 


§ 14-201. Permitting stone-horses and _ stone- 
mules to run at large.—If any person shall let any 
stone-horse or stone-mule of two years old or up- 
wards run at large, he shall be guilty of a misde- 
meanor, and shall be fined not exceeding fifty dol- 
lars or imprisoned not exceeding thirty days. 
CRev. eer oo23 a Codemcmeszo eRe © vchi?.ts. 6: 
1807. c. 419°C. .5. 4356.) 


Local Modification—Dare, Hatteras township: C. S. 4356. 


§ 14-202. Secretly peeping into room occupied 
by woman.—Any person who shall peep secretly 
into any room occupied by a woman shall be 
guilty of amisdemeanor and upon conviction shall 
be fined or imprisoned in the discretion of the 
court. (1923, c: 78; C. §. 4356(a):) 

Editor’s Note.—It was suggested in 1 N. C. Law Rev. 286 
that although this law is made to apply generally to all per- 
sons, it is believed that it will not interfere with police officers 
or detectives who may be compelled to violate the letter of 
the law to get evidence. 


Art. 27. Prostitution. 


§ 14-203. Definition of terms.—The term “pros- 
titution” shall be construed to include the offering 
or receiving of the body for sexual intercourse for 
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hire, and shall also be construed to include the 
offering or receiving of the body for indiscriminate 
sexual intercourse without hire. The term “as- 
signation” shall be construed to include the mak- 
ing of any appointment or engagement for prosti- 
tution or any act in furtherance of such appoint- 
ment or engagement. (1919, c. 215, s. 2; C. S. 
4357.) 

Quoted in State v. Johnson, 220 N. C. 773, 18 S. E. (2d) 


358. 
Cited in State v. Fletcher, 199 N. C. 815, 155 S. E. 927. 


§ 14-204. Prostitution and various acts abetting 
prostitution unlawful.—It shall be unlawful: 

1. To keep, set up, maintain, or operate any 
place, structure, building or conveyance for the 
purpose of prostitution or assignation. 

2. To occupy any place, structure, building, or 
conveyance for the purpose of prostitution or as- 
signation; or for any person to permit any place, 
structure, building or conveyance owned by him 
or under his control to be used for the purpose of 
prostitution or assignation, with knowledge or 
reasonable cause to know that the same is, or is 
to be, used for such purpose. 

3. To receive, or to offer or agree to receive any 
person into any place, structure, building, or con- 
veyance for the purpose of prostitution or assig- 
nation, or to permit any person to remain there 
for such purpose. 

4. To direct, take, or transport, or to offer or 
agree to take or transport, any person to any 
place, structure, or building or to any other person, 
with knowledge or reasonable cause to know that 
the purpose of such directing, taking, or trans- 
porting is prostitution or assignation. 

5. To procure, or to solicit, or to offer to pro- 
cure or solicit for the purpose of prostitution or 
assignation. 

6. To reside in, enter, or remain in any place, 
structure, or building, or to enter or remain in any 
conveyance, for the purpose of prostitution or as- 
signation. 

7. To engage in prostitution or assignation, or 
to aid or abet prostitution or assignation by any 
means whatsoever. (1919, c. 215, s. 1; C. S. 4358.) 

Cross Reference.—As to declaring houses of prostitution 
to be nuisances, see § 19-1. 

Transporting.—Where defendants, taxi drivers, were ap- 
prehended in a clearing in the woods, each under the wheel 
of his taxi with motor running, and carrying soldiers, the 
evidence of the character of the scene and the other cir- 
cumstantial evidence was sufhcient to support the inference 
that defendants knew their destination and brought their 
passengers to the place for the purpose of engaging in pros-- 
titution. State v. Willis, 220 N. C. 712, 18 S. E. (2d) 118. 

Aiding and Abetting.—A warrant alleging that defendant 
on a particular day in the designated county ‘‘did uniaw- 
fully, and willfully aid and abet in the prostitution and as- 
signation contrary to the form of the statute and against the 
peace and dignity of the state” follows the language of 
subsection 7 of this section, and is sufficient to charge 
the offense therein proscribed. State v. Johnson, 220 N. 
Co 973, 18S ed) arson ‘ 

Competency of Evidence.—Evidence of the reputation of 
the upstairs of a building owned by defendant, and of the 
persons frequenting it, is competent in a prosecution under 
this section. State v. Waggoner, 207 N. C. 306, 176 S. E. 


566. 
Cited in State v. Fletcher, 199 N. C. 815, 155 S. E. 927. 


§ 14-205. Prosecution: in what courts.—Prosecu- 
tions for the violation of any of the provisions of 
this article shall be tried in the courts of this 
state wherein misdemeanors are triable except 
those courts the jurisdiction of which is so limited 
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by the constitution of this state that such jurisdic- 
tion cannot by statute be extended to include 
criminal actions of the character herein described. 
(£999, -c:°215, 651650,C.1S24359)) 


§ 14-206. Reputation and prior conviction ad- 
missible as evidence.—In the trial of any person 
charged with a violation of any of the provisions 
of this article, testimony of a prior conviction, or 
testimony concerning the reputation of any place, 
structure, or building, and of the person or per- 
sons who reside in or frequent the same, and of 
the defendant, shall be admissible in evidence in 
support of the charge: (1919, ¢.« 215, s:.3» C. S, 
4360.) 


§ 14-207. Degrees of guilt—Any person who 
shall be found to have committed two or more 
violations of any of the provisions of § 14-204 
of this article within a period of one year next pre- 
ceding the date named in an indictment, informa- 
tion, or charge of violating any of the provisions 
of such section, chall be deemed guilty in the first 
degree. Any person who shall be found to have 
committed a single violation of any of the provi- 
sions of such section shall be deemed guilty in 
the second degree. (1919, c. 215, s. 4; C. S. 4361.) 

Province of Judge——When the degree of guilt has been 
properly ascertained the judge doubtless has the right to 
hear testimony for the purpose of fixing the terms of im- 
prisonment within the limits of the statute; but this right 


does not extend to or include the finding by the judge of the 
degree of the offender’s guilt. State v. Barnes, 122 N. C. 


10315-2901 °S. E1381 State ty. Ween isS20N., C5225 1948S. 
BE. 458; State v. Brinkley, 193 N. C. 747, 748, 138 S. E. 
138. 


§ 14-208. Punishment; probation; parole—Any 
person who shall be deemed guilty in the first 
degree, as set forth in § 14-207, shall be guilty of 
a misdemeanor, and may be fined or imprisoned 
in the discretion of the court, or may be com- 
mitted to any penal or reformatory institution in 
this state: Provided, that in case of a commitment 
to a reformatory institution, the commitment shall 
be made for an indeterminate period of time of 
not less than one nor more than three years in 
duration, and the board of managers or directors 
of the reformatory institution shall have authority 
to discharge or to place on parole any person so 
committed after the service of the minimum term 
or any part thereof, and to require the return to 
said institution for the balance of the maximum 
term of any person who shall violate the terms 
or conditions of the parole. 

Any person who shall be deemed guilty in the . 
second degree, as set forth in § 14-207, shall be 
guilty of a misdemeanor, and shall be fined or im- 
prisoned at the discretion of the court: Provided, 
that the defendant may be placed on probation in 
the care of a probation officer designated by law, 
or theretofore appointed by the court. 


Probation or parole shall be granted or ordered 
in the case of a person infected with venereal dis- 
ease only on such terms and conditions as shall 
insure medical treatment therefor and prevent the 
spread thereof, and the court may order any con- 
victed defendant to be examined for venereal 
disease. 

No girl or woman who shal! be convicted under 
this article shall be placed on probation or on pa- 
role in the care or charge of any person except 
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a woman probation officer. 
LOSI LO Lee Gas: 4362.) 


Admission of Guilt—Effect on Time Limitation.—A defend- 
ant sentenced for the crime of prostitution upon his own ad- 
mission of guilt, may not successfully resist a sentence there- 
for upon the ground that the offense charged in the indict- 
ment did not come within the period of time prescribed by 
the statute. State v. Brinkley, 193 N. C. 747, 138 S. EB. 138. 


C1910; YC R16, 78h 15; 


SUBCHAPTER VIII. OFFENSES AGAINST 
PUBLIC JUSTICE. 


Art. 28. Perjury. 


§ 14-209. Punishment for perjury.—If any per- 
son shall willfully and corruptly commit perjury, 
on his oath or affirmation, in any suit, controversy, 
matter or cause, depending in any of the courts 
of the state, or in any deposition or affidavit 
taken pursuant to law, or in any oath or affirma- 
tion duly administered of or concerning any mat- 
ter or thing whereof such person is lawfully re- 
quired to be sworn or affirmed, every person so 
offending shall be guilty of a felony and shall be 
fined not exceeding one thousand dollars, and im- 
prisoned in the county jail or state’s prison not 
less than four months nor more than ten years. 
(Gzcvemis, ecbloyCodewise 1092° PR Ce 1c 34, Us. 
a9 1701. 388s. 1% C. $4364.) 


Cross References.—As to form of bill for perjury, see § 
15-145. As to false swearing by creditor in assignment for 
benefit of creditors, see § 23-9. As to swearing falsely 
in connection with an election, see § 163-197. As to false 
swearing in an investigation before the insurance commis- 
sioner, see § 69-3. As to false swearing in an investigation 
of trusts and combinations in restraint of trade, see § 75- 
12. As to making false affidavits in applications for motor 
vehicle licenses, see § 20-31. As to perjury in application 
for oyster license, see § 113-203. As to stevedore’s false 
oath, see § 44-25. As to swearing falsely to official reports, 
see § 14-232. 

Essential Elements.—The administration of an oath is an 
essential element of perjury. State v. Glisson, 93 N. C. 506. 
Another is jurisdiction of the court. Bolling v. Luther, 4 
N. C. 635; State v. Wyatt, 3 N. C. 56; State v. Alexander, 11 
N. C. 182, cited in note in 54 L. R. A. 513. The false testimony 
given must be material. State v. Cline, 146 N. C. 640, 61 
Sa. Ber.522. 

Irregularity of Warrant Immaterial—When perjury is 
charged to have been committed by a witness in the trial of 
a criminal proceeding which was begun by warrant, if the 
court had jurisdiction to investigate the offense charged, 
it is no defense that the warrant was issued without com- 
plaint or affidavit. State v. Peters, 107 N. C. 876, 12 S. E. 74. 

Burden of Proof on State.—The burden is not on the de- 
fendant in perjury to show the truth of the matter at issue, 
but the burden is on the state to show that it is false. State 
v. Cline, 150 N. C. 854, 64 S. E. 591. 

Sufficient Evidence.——To prove the falsity of the oath, the 
evidence must not necessarily equal in weight the testimony 
of two witnesses. It is sufficient if there is the testimony of 
one witness and corroborative circumstances sufficient to turn 
the scale against the oath which is charged to have been 
false. State v. Peters, 107 N. C. 876, 12 S. E. 74. 

The direct oath of one witness and proof of declarations 
of the prisoner in an action for perjury are sufficient to con- 
vict. State v. Molier, 12 N. C. 263. 

Where the defendant swears to an answer in a civil ac- 
tion before one authorized to administer the oath and the 
answer contains a false statement of tact, in order to con- 
vict him of perjury under the provisions of this section it 
must be shown that he ‘‘willfully and corruptly” com- 
mitted the offense. State v. Dowd, 201 N. C. 714, 161 S. 
E. 205. 

Formerly Called Misdemeanor.—The former provision ‘n 
this section that the offence was a misdemeanor did not 
make it so for the punishment was felony punishment, and 
the offence was treated as a felony. State v. Hyman, 164.N. 
C. 411, 79 S. E. 284. 

The Indictment.—Sce § 15-145 and notes thereto. 

Cited in Grudger v. Penland, 108 N. C. 593, 13 S. E. 168. 


§ 14-210. Subornation of perjury.—If any per- 
son shal!, by any means, procure another person 
1—43 
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to commit such willful and corrupt perjury as is 
mentioned in § 14-209, the person so offending 
shall be punished in like manner as the person 
committing the perjury. (Rev., s. 3616; Code, s. 
1093; wee wees. a, O0° 1791,_¢, 338, .s. 2; C._S, 
4365.) 


Cross Reference.—As to bill for subornation of perjury, see 
§ 15-146. 

§ 14-211. Perjury before legislative committees. 
—If any person shall willfully and corruptly swear 
falsely to any fact material to the investigation 
of any matter before any committee of either 
house of the general assembly, he shall be sub- 
ject to all the pains and penalties of willful and 
corrupt perjury, and, on conviction in the supe- 
rior court of Wake county, shall be confined in 
the state’s prison for the time prescribed by law 
for perjury. (Rev., s. 3611; Code, s. 2857; 1869- 
RO 5. 6. 4° Ss ot Suge 


§ 14-212. Perjury in court-martial proceedings. 
—lIf any person shall willfully and corruptly swear 
falsely before any court-martial, touching and con- 
cerning any matter or thing cognizable before such 
court-martial, he shall be liabie to the pains and 
penalties of perjury. (Rev., s. 3612; Code, s. 3235; 
RYO ya W0pes 913 7:1812,c,-828, 5 3GrSe4sety 


§ 14-218. False oath to statement of insurance 
company.—Any person who shall make oath to a 
willfully false statement in the annual report or 
other statement required by law from an insurance 
company shall be guilty of perjury. (Rev., s. 3493; 
1899, c. 54, s. 97; C. S. 4368.) 


§ 14-214. False oath to procure benefit of insur- 
ance policy or certificate—Any person who shall 
wilfully and knowingly present or cause to be 
presented a false or fraudulent claim, or any proof 
in support of such claim, for the payment of a 
loss, or other benefits, upon a contract of insur- 
ance; or prepares, makes or subscribes to a false 
or fraudulent account, certificate, affidavit or proof 
of loss. or other document or writing, with intent 
that the same may be presented or used in support 
of such claim, shall be punishable by imprison- 
ment for not more than five years or by a fine of 
not more than five hundred ($500.00) dollars, or 
by both such fine or imprisonment within the dis- 
cretion of the court. (Rev., s. 3487; 1899, c. 54, s. 
605 1918" G7 89.628, 1937,-c. 2487 CxS. 4369.) 


Burden on the State.—The gravamen of the offense defined 
by this section is the willfully and knowingly presenting a 
false or fraudulent proof of claim for a loss upon a con- 
tract of insurance; and in the prosecution thereunder the 
burden is upon the state to prove that the claim for loss 
was false, that defendant knew it was false, and that, with 
such knowledge, he proceeded to make the claim for pay- 
ment of insurance thereon. State v. Stephenson, 218 N. C. 
258, 10 S. E. (2d) 819. 


§ 14-215. False oath to statement required of 
fraternal benefit societies—Any person who shall 
willfully make any false statement in any verified 
report or declaration under oath, required or au- 
thorized by law from fraternal benefit societies, 
shall be guilty of perjury. (1913, c. 89, s. 28; C. 
S. 4370.) 


Cross Reference.—See also, § 58-302. 


§ 14-216. False oath to certificate of mutual fire 
insurance company.—Any person taking a false 
oath in respect to the certificate required by law 
before issuing policies in a mutual fire insurance 
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company, that every subscription for insurance is 
genuine and made with an agreement that every 
subscriber will take the policies subscribed for by 
him within thirty days after granting a license 
to such company, shall be guilty of perjury. (Rev., 
SS. 4738, 4834; 1899; c. 54, s. 32; 1901, c. 391, ss. 
Syeelo03sc1.438. s..4- GC). S) 4371.) 


Cross Reference.—As to the oaths required of officers of 
a mutual fire insurance company, see § 58-92. 


Art. 29. Bribery. 


§ 14-217. Bribery of officials—If any person 
holding office under the laws of this state who, ex- 
cept in payment of his legal salary, fees or perqui- 
sites, shall receive, or consent to receive, directly 
or indirectly, anything of value or personal ad- 
vantage, or the promise thereof, for performing 
or omitting to perform any official act, or with the 
express or implied understanding that his official 
action, or omission to act, is to be in any degree 
influenced thereby, he shall be guilty of a felony, 
and shall be punished by imprisonment in the 
state’s prison for a term not exceeding five years, 
or fined not exceeding five thousand dollars, or 
both, in the discretion of the court. (Rev., s. 3568; 
Code, s. 991; 1868-9, c. 176, s. 2; C. S. 4372.) 


Cross References——As to bank examiners’ accepting bribes, 
see § 14-233. As to bribing agents and servants to violate 
duties owed employers, see § 14-353. As to bribery of base- 
ball players, umpires, and officials, see § 14-373 et seq. As 
to when costs of prosecuting charges of bribery shall be 
paid by the state, see § 6-16. 

“The distinction between bribery and extortion seems to béd 
that the former offense consists in offering a present or re- 
ceiving one, the latter in demanding a fee or present by 
color of office.”? State v. Pritchard, 107 N. C. 921, 12 S. E. 50. 

Sufficiency of Indictment.—An allegation in an indictment 
against a public officer for unlawfully receiving compensa- 
tion for the performance of his duty, that defendant ‘“‘did re- 
ceive and consent to receive’? such compensation, is sufficient 
and is not defective because of the use of “‘and’”’ instead of 
“or’’? as used in the statute. State v. Wynne, 118 N. C. 1206, 
24S. FH. 216. 

Necessity of Proving Corrupt Intent.— On the trial of an 
officer for bribery in taking unlawful fees, it is necessary to 
prove a corrupt intent. State v. Pritchard, 107 N. C. 921, 12 
Selig pel 

Applied in State v. Cofer, 205 N. C. 653, 172 S. E. 176. 


§ 14-218. Offering bribes.—If any person shall 
offer a bribe, whether it be accepted or not, he 
shall be guilty of a felony, and shall be punished 
by imprisonment for a term not less than one 
year nor more than five years in the state’s prison 
or county jail, in the discretion of the court. (Rev., 
s, 0569; (Code, 5, 9027 187051, c. 232;.C. S, 4373.) 

Not Necessary that Bribed Juror Received Fee.—In a pros- 
ecution under this section it is not necessary that the in- 
dictment should charge that the juror received any fee or 
other compensation, the’ statutes making a distinction be- 
tween bribery and an offer to bribe. State v. Noland, 204 
N. C. 329, 168 S. E. 412. As to venue, see note to § 15-134. 

Cited in State v. Barkley, 198 N. C. 349, 151 S. E. 733. 

§ 14-219. Bribery of legislators——If any person 
shall directly or indirectly promise, offer or give, or 
cause or procure to be promised, offered or given, 
any money, bribe, present or reward, or any 
promise, contract, undertaking, obligation or se-~ 
curity for the payment or delivery of any money, 
goods, right of action, bribe, present or reward, 
or any other valuable thing whatever, to any 
member of the senate or house of representatives 
of this state after his election as such member, 
and either before or after he shall have qualified 
and taken his seat, with intent to influence his 
vote or decision on any question, matter, cause or 
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proceeding which may then be pending before the 
general assembly, or which may come before him 
for action in his capacity as a member of the gen- 
eral assembly, such person so offering, promising 
or giving, or causing or Procuring to be promised, 
offered or given any such money, goods, bribe, 
present or reward, or any bond, contract, under- 
taking, obligation or security for the payment or 
delivery of any money, goods, bribe, present or 
reward, or other valuable thing whatever, and 
the member-elect who shall in anywise accept or 
receive the same or any part thereof, shall be 
guilty of a felony, and shall be fined not exceeding 
double the amount so offered, promised or given, 
and imprisoned in the state’s prison not exceeding 
five years, and the person convicted of so accept- 
ing or receiving the same, or any part thereof, 
shall forfeit his seat in the general assembly and 
shall be forever disqualified to hold any office of 
honor, trust or profit under this state. (Rev., s. 
3570; Code, s. 2852; 1868-9, c. 176, s. 5; C. S. 4374.) 


§ 14-220. Bribery of jurors.—If any juror, either 
directly or indirectly, shall take anything: from 
the plaintiff or defendant in a civil suit, or from 
any defendant in a, state prosecution, or from any 
other person, to give his verdict, every such juror, 
and the person who shall give such juror any fee 
or reward to influence his verdict, or induce or 
procure him to make any gain or profit by his 
verdict, shall be guilty of a felony, and shall be 
imprisoned in the state’s prison or county jail 
not less than four months nor more than ten 
years) (Rey., 8: 8697;sCode.5.7990-" ko Ge. aa, 
s. 84; 5 Edw. III, c. 10; 34 Edw. III, c. 8; 38 Edw. 
Lid 0.12326. 543753) 


Art. 30. Obstructing Justice. 


§ 14-221. Breaking or entering jails with intent 
to injure prisoners.—If any person shall conspire 
to break or enter any jail or other place of con- 
finement of prisoners charged with crime or un- 
der sentence, for the purpose of killing or other- 
wise injuring any prisoner confined therein; or if 
any person shall engage in breaking or entering 
any such jail or other place of confinement of such 
prisoners with intent to kill or injure any prisoner, 
he shall be guilty of a felony, and upon convic- 
tion, or upon a plea of guilty, shall be fined not 
less than five hundred dollars, and imprisoned 
in the state’s prison or the county jail not less 
than two nor more than fifteen years. (Rev., s. 
3698; 1893, c. 461, s. 1; C. S. 4376.) 


Cross References.—As to cost of investigating lynchings, 
see § 6-43. As to sheriff’s duty to protect prisoner, see 
§ 162-23. As to investigation of lynchings, see § 15-98 and 
§ 114-15. As to venue, see § 15-128. 

Conviction of Attempt.—On an indictment under this sec- 
tion as construed with sections 15-128 and 15-170, the de- 
fendant may be found guilty of an attempt. State v. Rum- 
ple, 178 N.C. 717, 1002S. Ee 622: 

Indictment Need Not Charge Accomplices.—It was error to 
quash a bill of indictment under this section which charged 
the defendant with conspiring “with others’ to commit the 
crime of lynching, because it did not name the others or 
charge that they were unknown. State v. Lewis, 142 N. C. 
626, 55 S. E. 600. As to effect of splitting act of 1893, see note 
of this case under section 6-43. 

Indictment in Adjommg County.—In an indictment for 
lynching it was error to quash the bill on the ground that it 
appeared on the face of the bill that the offense charged was 
not committed in the county in which the bill was found, but 
in an adjoining county. See sec. 15-128. State v. Lewis, 
142 N. C. 626,755 S. EB. 600. 
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§ 14-222. Refusal of witness to appear or to tes- 
tify in investigations of lynchings.—If any person 
summoned as a witness in the investigation of a 
charge of lynching shall willfully fail to attend 
as a witness in obedience to the process served 
on him, or if, after being sworn, he shall refuse 
to answer questions pertinent to the matter being 
investigated before any tribunal, he shall be guilty 
of a misdemeanor, and, on conviction, shall be 
fined or imprisoned, or both, at the discretion of 
the court. (Rev., s. 3699; 1893, c. 461, s. 3; C. S. 
4377.) 


Cress Reference.—As to privilege of witnesses, see § 15- 
99. 


§ 14-223. Resisting officers.—If any person shall 
willfully and unlawfully resist, delay or obstruct 
a public officer in discharging or attempting to 
discharge a duty of his office, he shall be guilty 
of a misdemeanor. (Rev., s. 3700; 1889, c. 51, 
g. 15°C. S.94378)) 


Cross References.—As to powers and duties of constable, 
see §§ 151-7 and 160-18. As to criminal authority of police- 
men, see § 160-21. As tr arrest in general, see § 15-39 et 
Pi atererd in Two Counts.—An indictment having two 
counts, one against one person under this section, and the 
other against several persons under section 14-224, is de- 
fective, but if not objected to before a verdict which con- 
victs on one count and acquits on the other, is not suffi- 
cient grounds for arrest of judgment, as the acquittal is 
equivalent to a nol. pros. State v. Perdue, 107 N. C. 853, 
12S. ¥,. 253. 

Quashing Indictment if Sufficient to Convict of Assault.— 
Where an indictment for resisting an officer is defective, as 
such it ought not to be quashed if the defendant may be con- 
victed thereon for a simple assault. State v. Dunn, 109 N. 
C. 839, 13 S. E. 881. 

(Process Must Be Legal.—A person is not liable for resist- 
ing an unlawful arrest, as where the warrant lacked a seal 
and. the officer did not state what he arrested him for. State 
Vs, Curtis, 2 IN. Cy 4/i. 

Authority of Officer and Notice to Party.—“If the officer 
has no authority to make the arrest, or having the authority, 
is not known to be an officer and does not in some way notify 
the party that he is an officer and has authority, the party 
arrested may lawfully resist the arrest as if it were made by 
a private person.’ State v. Belk, 76 N. C. 10, 14; State v. 
Kirby, 24 N. C. 201; State v. Bryant, 65 N. C. 327. 

In a prosecution for resisting arrest under this section, 
a defense that the arrest was made by a constable outside 
of his township and that therefore defendant did not resist 
an officer in the performance of his duty is unavailing in 
view of § 151-7, and Art. IV, sec. 24 of the Constitution, a 
constable having authority to make an arrest anywhere in 
the county within which he is appointed. State v. Corpen- 
ing, 207 N. C. 805, 178 S. E. 564. 

Collector of Back Tax.—See State v. Alston, 127 N. C. 518, 
Of Oi. 137. 

Preventing Road Overseer Cutting Ditch.—See State v. 
New, 130 N. C. 731, 41 S. EB. 1033. 

Resisting Second Service of Warrant.—Defendant is not lia- 
ble for assault and battery for resisting an entry into her 
house by an officer armed with a warrant which had onre 
been served and returned, though defendant had entered into 
a recognizance and failed to appear. State v. Queen, 66 N. C. 
615. 

Persons Aiding and Abetting.—See State v. Morris, 10 N. 
C:. -388. 

Cited in State v. McClure, 166 N. C. 321, 81 S. E. 458; 
State v. Scoggins, 199 N. C. 821, 155 S. B. 927; State. v. 
Payne, 213 N. C. 719, 197 S. E. 573; State v. Wray, 217 N. 
C. 167; 7 &. FE... (2d) , 468. 


§ 14-224. Failing to aid police officers.—If any 
person, after having been lawfully commanded 
to aid an officer in arresting any person, or in re- 
taking any person who has escaped from lezal 
custody, or in executing any legal process, will- 
fully neglects or refuses to aid such officer, he 
shall be guilty of a misdemeanor. (Rev., s. 3701; 
1889, c. 51, s. 2; C. S. 4379.) 
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See note “Indictment in Two Counts” under preceding sec- 
tion. 

Guilt of Party Arrested Immaterial.—The guilt or inno- 
cence of the party charged, or the false evidence on which 
the precept was based, does not impair this authority. 
Meeds y. Carver, 30 N. C. 298; State v. James, 80 N. C. 370. 

To the person summoned by a lawful officer to come to his 
aid in making an arrest it is absolutely immaterial and 
irrelevant what is the name of the party to be arrested or 
the nature of the offense. 

“Tt is not for him to ask the reason why.” State v. Dit- 
more, 177 N. C. 592, 594, 99 S. E. 368. 

Stated in Tomlinson v. Norwood, 208 N. C. 716, 182 S. E. 


659, 

§ 14-225. False, etc., reports to police radio 
broadcasting stations.—Any person who shall will- 
fully make or cause to be made to a police radio 
broadcasting station any false, misleading or un- 
founded report, for the purpose of interfering with 
the operation thereof, or to hinder or obstruct any 
peace officer in the performance of his duty, shall 
be guilty of a misdemeanor, punishable by impris- 
onment in the county jail not more than one year 
or by a fine of not more than five hundred dollars 
($500.00), or by both such fine and imprisonment, 
in the discretion of the court. (1941, c. 363.) 


Editor’s Note——For comment on this enactment, see 19 N. 
C. Law Rev. 477, 


§ 14-226. Intimidating or interfering with jurors 
and witnesses.—If any person shal] by threats, 
menaces or in any other manner intimidate or at- 
tempt to intimidate any person who is summoned 
or acting.as a juror or witness in any of the courts 
of this state, or prevent or deter, or attempt to 
prevent or deter any person summoned or acting 
as such juror or witness from attendance upon such 
court, he shall be guilty of a misdemeanor, and 
upon conviction shall be fined or imprisoned in the 
discretion of the court. (Rev., s. 3696; 1891, c. 
87; C. S. 4380.) 

In General.—This section is additional to and not a repeal 
of the inherent power of the court to Protect itself from 
interference by bribery or intimidation of its jurors or wit- 
nesses in both civil and criminal cases. In re Young, 137 
NiCr 552.0 50US 7 Be e220! 

Cited in State v. Hodge, 142 N. C. 665, 670, 55 S. E. 626. 


§ 14-227. Failing to attend as witness before leg- 
islative committees.—If any person shall willfully 
fail or refuse to attend or produce papers, on sum- 
mons of any committee of investigation of either 
house of the general assembly, either select or 
committeé of the whole, he shall be guilty of a 
misdemeanor, and on conviction in the superior 
court of the county in which such witness may 
reside or be found, he shall be fined not less than 
five hundred dollars nor more than one thousand 
dollars, and shall be subject to imprisonment at 
the discretion of the court. (Rev., s. 3692; Code, 
S. 2854; 1869-70, c. 5, s. 2; C. S. 4381.) 


Art. 31. Misconduct in Public Office. 


§ 14-228. Buying and selling offices.—If any 
person shall bargain away or sell an office or dep- 
utation of an office, or any part or parcel thereof, 
or shall take money, reward or other profit, di- 
rectly or indirectly, or shall take any promise, 
covenant, bond or assurance for money, reward or 
other profit, for an office or the deputation of an 
office, or any part thereof, which office, or any 
part thereof, shall tocch or concerr. the administra- 
tion or execution of justice, or the receipt, collec- 
tion, control or disbursement of the public revenue, 
or shall concern or touch any clerkship in any court 
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of record wherein justice is administered; or if any 
person shall give or pay money, reward or other 
profit, or shall make any promise, agreement, bond 
or assurance for any of such offices, or for the de- 
putation of any of them, or for any part of them, 
the person so offending in any of the cases afore- 
said shall be guilty of a misdemeanor, and on 
conviction thercof shall forfeit all his right, inter- 
est and estate in such office, and every part and 
parcel thereof, and shall be imprisoned and fined 
at the discretion of the court. (Rev., s. 3571; 
Code, s. 998; R. C.,, c. 34, s. 33; 5, 6 Edw. VI, « 
16, ss. 1, 5; C. S. 4382.) 


Cross References.—As to sheriff letting to farm his of- 
fice, see § 162-24. As to validity of bargain to sell an 
office, see § 128-3. 


§ 14-229. Acting as officer before qualifying as 
such.—If any officer shall enter on the duties of 
his office before he executes and delivers to the 
authority entitled to receive the same the bonds 
required by law, and qualifies by taking and sub- 
scribing and filing in the proper office the oath 
of office prescribed, he shall be guilty of a mis- 
demeanor and shall be ejected from his office. 
(Rev., s. 3565; Code, s. 79; C. S. 4383.) 


§ 14-230. Willfully failing to discharge duties.— 
If any clerk of any court of record, sheriff, justice 
of the peace, recorder, prosecuting attorney of 
any recorder’s court, county commissioner, county 
surveyor, coroner, treasurer, constable or official 
of any of the state institutions, or of any county, 
city or town, shall willfully omit, neglect or refuse 
to discharge any of the duties of his office, for de- 
fault whereof it is not elsewhere provided that 
he shall be indicted, he shall be guilty of a mis- 
demeanor. If it shall be proved that such officer, 
after his qualification, willfully and corruptly omit- 
ted, neglected or refused to discharge any of 
the duties of his office, or willfully and corruptly 
violated -his oath of office according to the true 
intent and meaning thereof, such officer shall be 
guilty of misbehavior in office, and shall be pun- 
ished by removal therefrom under the sentence of 
the court as a part of the punishment for the of- 
fense, and shall also be fined or imprisoned in the 
discretion of the court. (Rev., s. 3592; 1901, c. 270, 
s. 2; 1943, c. 347; C. S. 4384.) 


Cross References.—As to failure of county commissioners 
to perform duty, see § 153-15. As to failure of sheriff to 
make return, see § 14-242. As to prosecution of officers 
failing to discharge duties, see § 128-16 et seq. 

Editor’s Note—The 1943 amendment made this section ap- 
plicable to recorders and prosecuting attorneys of recorder’s 
courts. 

In General.—‘“‘The law will not countenance or condone any 
attempt to defy its mandates. The private citizen must obey 
the law, and the public officer is not exempt from this duty 
by any special privilege appertaining to his office. He is not 
wiser than the law, nor is he above it. The truth is, that if 
he willfully neglects or omits to perform a public duty, he 
is- liable to indictment at common law. State v. Commis- 
sioners, 4 N. C. 419; State v. Williams, 34 N. C. 172; State 
v. Com’s, 48 N. C. 399; State v. Furguson, 76 N. C. 197. If 
the neglect, omission, or refusal .to discharge any of his 
official duties is willful and corrupt, it is criminal misbe- 
havior, and subjects him to indictment for a misdemeanor 
and punishment by fine or imprisonment, and, as a part of 
the penalty, to removal from office.” State ex rel. Battle v. 
Rocky Mount, 156 N. C. 329, 337, 72 S. E. 354. 

Proceedings of Forfeiture under Section 1-515.—Forfeiture 
cannot be enforced by judgment of a motion from office 
as a part of the punishment, where the clerk has been con- 
victed of a misdemeanor, under this section in wilfully neg- 
lecting to discharge the duties of his office, but proceedings 
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of forfeiture must be under section 1-515. 
S2INeC CR GS7. 

Willful Neglect and Injury to Public.—It is to be ob- 
served that the essentials of the crime as prescribed are: 
first, a- willful neglect in the discharge of- official duty; 
and second, injury to the public. State v. Anderson, 196 
Nae Ce 721, son 47aio. hyeere0bs 

Corrupt Intent Not Necessary.—It is not necessary to 
allege corrupt intent in a bill of indictfthent against county 
commissioners for neglect of duty in providing a necessary 
courthouse, and it is sufficient if the words of the statute aie 
followed. State v. Loeper, 146 N. C. 655, 61 S. E. 585. 

However honest the defendants may be (and their hon- 
esty is not called in question) the public have a right to 
be protected against the wrongful conduct of their serv- 
ants, df there is carelessness amounting to a willful want 
of care in the discharge of their official duties, which in- 
jures the public. State v. Anderson, 196 N. C. 771, 14? 
S. E. 305, quoting from State v. Hatch, 116 N. C. 1003, 
PMR D5 Bie) 

Liability for Honest Errors.—It is so well settled that 
there is nothing to the contrary that an officer who has to 
exercise his judgment or discretion is not liable criminaliy 
for any error which he commits, provided he acts honestly. 
State v. Powers, 75 N. C. 281, 284. 

“If the illegal act be done mala fide, then it becomes a 
crime, and the officer liable both civilly and criminally, but 
if free of any wicked intent, then he is civilly liable only.” 
State v. Snuggs, 8 N. C. 542, 544. 

Accused Must Show Good Faith.—Where a public officer 
is indicted for failure to perform a duty required by law, 
the law raises a presumption that such failure is wilful, and 
makes it incumbent upon him to rebut the presumption. 
State v. Heaton, 77 N. C. 505. 

The Indictment.—It is required that the indictment un- 
der this section sufficiently charge the offense of which 
such officer is accused; and where the action is against 
the superintendent of a State hospital for the insane, and 
the indictment charges that he removed or caused to be 
removed patients to his private farm and caused them to 
be worked thereon, without allegation of injury to the pub- 
lic or to the patients, or of personal gain to the defend- 
ant, the indictment fails to charge facts sufficient to con- 
stitute an offense under the statute, and defendant’s mo- 
tion in arrest of judgment should be allowed. State v. 
Andersons 196) Ni @. 771, 2147 "Ss" Ba 3052 

Cited “in “Moffitt ‘v./"Davyis; 205° N. €565, 570;7 172" SE: 
Bi7s ar 


State v. Norman, 





§ 14-231. Failing to make reports and discharge 
other .duties.—If any state or county officer shall 
fail, neglect or refuse to make, file or publish any 
report, statement or other paper, or to deliver to 
his successor all books and other property be- 
longing to his office, or to pay over or deliver to 
the proper person all moneys which come into his 
hands by virtue or color of his office, or to dis- 
charge any duty devolving upon him by virtue of 
his office and required of him by law, he shall be 
guilty of a misdemeanor. (Rev., s. 3576; C. S. 
4385.) 


Cross References.—As to mandamus generally, see § 1-511 
et seq. As to failure of sheriff to make return, see § 14- 
242. As to embezzlement by officers, see § 14-92. As to 
failure of a county officer to account for public funds, see 
§§ 153-47, 109-36, and 109-37. 

Injuricus Effect Not Necessary.—The crime exists although 
no injurious effects result to any individual because of tne 
misconduct of the officer. State v. Glasgow, 1 N. C. 264. 

Honesty of Purpese.—There may be neglect without corrup- 
tion. Therefore honesty of purpose is not a full defense un- 
der this section. Turner v. Mckee, 137 N. C. 251, 254, 49 S. 
FE. 330, and cases there cited. 

Enforcing Unconstitutional Law.—An officer is not liable 
for obeying the mandates of an unconstitutional statute. 
State v. Godwin, 123 N. C. 697, 31 S. E. 221. 

Liability on Official Bonds.—See sections 109-33 et seq. 
and notes thereto. 

Manager of Elections.—Any conduct of the manager of a 
primary election for, county officials which interferes witn 
the freedom or purity of the election is punishable at common 
law, and under this section. State v. Cole, 156 N. C. 618, 72 
5; -E.. 221; 


§ 14-232. Swearing falsely to official reports.— 
If any clerk, sheriff, register of deeds, county com- 
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missioner, county treasurer, justice of the peace, 
constable or other county officer shall willfully 
swear falsely to any report or statement required 
by law to be made or filed, concerning or touching 
the county, state or school revenue, he shall be 
guilty of a misdemeanor. (Rev., s. 3605; Code, s. 
TS 1874-6, c. T51)°s, 4:°1876-7, ¢. 276% s, 4-C, ’S: 
4386.) 


§ 14-233. Making of false report by bank exam- 
iners; accepting bribes.—If any bank examiner 
shall knowingly and willfully make any false or 
fraudulent report of the. condition of any bank, 
which shall have been examined by him, with the 
intent to aid or abet the officers, owners, or agents 
of such bank in continuing to operate an insol- 
vent bank, or if any such examiner shall keep or 
accept any bribe or gratuity given for the purpose 
of inducing kim not to file any report of examina- 
tion of any bank made by him, or shall neglect to 
make an examination of any bank by reason of 
having received or accepted any bribe or gratuity, 
he shall be guilty of a felony, and on conviction 
thereof shall be imprisoned in the state prison for 
not less than four months nor more than ten years. 
GRevese. Soest. 1903, Gi tio sss 243) LOZ Cad, su(9; 
Gesn4s87.) 


Editor’s Note.—The amendment of this section by Public 
Laws 1921, c. 4, sec. 79, effected one change. Prior to this 
amendment the offence was “receiving or accepting’ any 
bribe instead of ‘“‘keeping or accepting’? any bribe as the 
section now reads. It is easy to see the change that this 
amendment brings about. By the prior law one was an 
offender if he received a bribe no matter what his purpose 
might be. If he received the bribe for the sole purpose of 
bringing the person offering the bribe to justice, he himself 
was guilty. Under such law it was hard to ascertain one 
who would bribe a bank examiner, for the act that would 
make the officer guilty of bribery would also make the exam- 
iner guilty of receiving a bribe. Now the offense is only 
the keeping and does not subject a bank examiner to pun- 
ishment for accepting bribes in an attempt to ascertain and 
convict crooked bank officials. 


§ 14-234. Director of public trust contracting 
for his own benefit—If any person, appointed or 
elected a commissioner or director to discharge 
any trust wherein the state or any county, city or 
town may be in any manner interested, shall be- 
come an undertaker, o- make any contract for 
his own benefit, under such authority, or be in 
any manner concerned or interested in making 
such contract, or in the profits thereof, either pri- 
vately or openly, singly or jointly with another, 
he shall be guilty of a misdemeanor. Provided, 
that this section shall not apply to public officials 
transacting business with banks or banking insti- 
tutions in regular course of business: Provided 
further, that such undertaking or contracting shall 
be authorized by said governing board. (Rev., 
Sachi ecode. solic RC.) c. 3457s. =38 1895. c. 
126931826, c.- 29. 1929, c: 19) s. 1; C. S. 4888.) 

Cross Reference——As to state highway and public works 
ecmmissioner selling materials to the commission, see § 
136-14. 

Editor’s Note.—The Act of 1929 added the two provisos at 
the end of this section. 

Effect of Special Validating Act.—Although municipal bonds 
were sold to a corporation controlled by the mayor, an act 
passed by the legislature expressiy confirming and validating 
the sale removes all objections based upon the violation of 
the provisions of this section. Starmount Co. v. Ohio Sav. 
Bank, etc., Co., 55 F. (2d) 649. 

Additional Service. — A member of the board of county 
commissioners cannot recover for services rendered the board 


in inspecting a bridge. Davidson v. Guilford County, 152 N. 
C2 4365067, 6. 1. 3918: 
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Officer of City and Corporation.—The prohibition of this 
section, extends to an officer of a corporation in making 
contracts between the corporation and the city of which he is 
commissioner or an alderman. State v. Williams, 153 N. C. 
595, 68 S. E. 900. 

Contracts between city when an, alderman is an employee 
of the other contracting party are not covered by the sec- 
tion. State v. Weddell, 153 N. C. 587, 68 S. EB. 897. 

Contracts for Benefit of County.—A sheriff is not guilty 
of a misdemeancr where he purchases county claims at less 
than their value, but for the benefit of the county, at the 
instance of the county commissioners. State v. Garland, 134 
N.C. 749, 47° Se Bee: 


§ 14-235. Speculating in claims against towns, 
cities and the state—If any clerk, sheriff, register 
of deeds, county treasurer or other county, city, 
town or state officer shall engage in the purchas- 
ing of any county, city, town or state claim, in- 
cluding teacher’s salary voucher, at a less price 
than its full and true value or at any rate of dis- 
count thereon, or be interested in any speculation 
on any such claim, he shall be guilty of a misde 
meanor and shall be fined or’ imprisoned, and 
shall be liable to removal from office at the dis- 
cretion of the court. (Rev., s. 3575; Code, s. 1009; 
1868-95 c.260; 1923, c.4136, .s. 208t5 Garson 4389.) 

Editor’s Note.—The amendment of this section by Public 
Laws 1923, c. 136, sec. 208, added “fncluding teacher’s salary 


voucher,’” and replaced the words “speculation in any such 
claim” with “speculation on any such claim.” 


§ 14-236. Acting as agent for those furnishing 
supplies for schools and other state institutions.— 
If any member of any board of directors, board 
of managers, board of trustees of any of the edu- 
cational, charitable, eleemosynary or penal insti- 
tutions of the state, or any member of any board 
of education, or any county or district superintend- 
ent or examiner of teachers, or any trustee of any 
school or other institution supported in whole or 
in part from any of the public funds of the state, 
or any officer, agent, manager, teacher or employee 
of such boards, shall have any pecuniary interest, 
either directly or indirectly, proximately or re- 
motely in supplying any goods, wares or merchan- 
dise of any nature or kind whatsoever for any of 
said institutions or schools; or if any of such of- 
ficers, agents, managers, teachers or employees 
of such institution or school or state or county 
officer shall act as agent for any manufacturer, 
merchant, dealer, publisher or author for any ar- 
ticle of merchandise to be used by any of said in- 
stitutions or schools; or shall receive, directly or 
indirectly, any gift, emolument, reward or promise 
of reward for his influence in recommending or 
procuring the use of any manufactured article, 
goods, wares or merchandise of any nature or 
kind whatsoever by any of such institutions or 
schools, he shall be forthwith removed from his 
position in the public service, and shall upon con- 
viction be deemed guilty of a misdemeanor and 
fined not less than fifty dollars nor more than five 
hundred dollars and be imprisoned, in the discre- 
tion of the court. (Rev., s. 3833; 1899, c. 732, s. 73; 
1807, c. 645: C. S, 4290.) 

Purchase of Property from Company Owned by Wife.— 
A member of the board of education of a county is not 
guilty under this section for voting as such member for 
the purchase of school buses from a company selling them 
owned by his wife, and in which he had no pecuniary in- 
terest and for which he worked upon a salary, when the 
sale was made by other agents of the company upon a 


commission basis. State v. Debnam, 196 N. C. 740, 146 
Sy BLE E 
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§ 14-237. Buying school supplies from inter- 
ested officer.—If any county board of education or 
school committee shall buy school supplies in 
which any member has a pecuniary interest, the 
members of such board shall be removed from 
their positions in the public service and shall, upon 
conviction, be deemed guilty of a misdemeanor. 
(Rev., s. 3835; 1901, c. 4, s. 69; C. S. 4391.) 


§ 14-238. Soliciting during school hours with- 
out permission of school head.—No person, agent, 
representative or salesman shall solicit or attempt 
to sell or explain any article of property or propo- 
sition to any teacher or pupil of any public school 
on the school grounds or “uring the school day 
without having first secured the written permis- 
sion and consent of the superintendent, principal 
or person actually in charge of the school and re- 
sponsible for it. 

Any person violating the provisions of this sec- 
tion shall be guilty of a misdemeanor and shall 
be fined or imprisoned in the discretion of the 
COUst+ 1 01933,0 CanaeU.) 


§ 14-239. Allowing prisoners to escape; burden 
of proof.—lIf any person charged with a crime or 
sentenced by the court upon conviction of any 
offense, shall be legally committed to any sheriff, 
constable or jailer, or shall be arrested by any 
sheriff, deputy sheriff or coroner acting as sheriff, 
by virtue of any capias issuing on a bill of indict- 
ment, information or other criminal proceeding, 
and such sheriff, deputy sheriff, coroner, constable 
or jailer, willfully or negligently, shall suffer such 
person, so charged or sentenced and committed, 
to escape out of his custody, the sheriff, deputy 
sheriff, coroner, constable or jailer so offending, 
being thereof convicted, shall be removed from 
office, and shall be fined or imprisoned, or both, 
at the discretion of the court before whom the trial 
may be had; and in all such cases it shall be suffi- 
cient, in support of the indictment against such 
sheriff or other officer, to prove that the person 
so charged or sentenced was committed to his cus- 
tody, and it shall lie upon the defendant to show 
that such escape was not by his consent or negli- 
gence, but that he had used all legal means to pre- 
vent the same, and acted with proper care and 
diligence: Provided, that such removal of a 
sheriff shall not affect his duty or power as a 
collector of the public revenue, but he shall pro- 
ceed on such duty and be accountable as if such 
conviction and removal had not been had. (Rev., 
g.255702 Joodes 8, 1082) Ri Cyc. 34, -s.. 35; 1791, 
c. $48, s, 1: 1905, c..350; C. S, 4393.) 


Cross References.—See also, § 14-257. As to liability for 
escape under civil process, see § 162-21. 

General Consideration.—This is a common law offense. 
State v. Ritchie, 107 N. C. 857, 12 S. E. 251. The statute 
contemplates two offenses—negligently permitting or wilfully 
promoting the escape—but charging negligence alone will 
suffice, State v. Mcl,ain, 104 N. C. 894, 10 S. E. 518. The 
section changes the ordinary rule of the burden of proof by 
shifting such burden to the defendant. State v. Hunter, 94 
N. C. 829; State v. Lewis, 113 N. C. 622, 18 S. E. 69. The 
question of good faith and diligence of the officer is for the 
jury. State v. Blockley, 131 N. C. 726, 42 S. E. 569. 

Right to Kill to Prevent Escape.—The guard has no au- 
thority to kill one convicted of a misdemeanor while fleeing 
to escape, without his offering resistance or showing any 
menace or show of force in doing so, or, anything that would 
suggest danger to the person of the guard. MHolloway v. 
Moser, 193 N. C. 185, 136 S. E. 375. 

Where the escape is due to the negligence of an assistant 
the only question presented is whether the defendant has 
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exercised due care in his selection. 
Ga622; bese aos) 

Cited by Avery, J., concurring in State v. Kittelle, 110 Ny, 
C. 560, 573, 15 S. E. 103; Sutton v. Williams, 199 N. C. 546, 
155 S. EH. 160. 


State v. Lewis, 113 N, 


§ 14-240. Solicitor to prosecute officer for es. 
cape.—It shall be the duty of solicitors, when they 
shall be informed or have knowledge of any felon, 
or person otherwise charged with any crime or 
offense against the state, having within their re- 
spective districts escaped out of the custody of 
any sheriff, deputy sheriff, coroner, constable or 
jailer, to take the necessary measures to prosecute 
such sheriff or other officer so offending. (Rev., 
s. 2822; Code, s. 1023; R. CG, c. 34, s. 36; 1791, c. 
343, s. 2; C. S. 4394.) 


§ 14-241. Disposing of public documents or re- 
fusing to deliver them over to successor.—It shall 
be the duty of the clerk of the superior court of 
each county, and every other person to whom the 
acts of the general assembly, supreme court re- 
ports or other public documents are transmitted or 
deposited for the use of the county or the state, to 
keep the same safely in their respective offices; 
and if any such person having the custody of such 
books and documents, for the uses aforesaid, shall 
negligently and willfully dispose of the same, by 
sale or otherwise, or refuse to deliver over the 
same to his successor in office, he shall be guilty 
of.a misdemeanor, and shali be punished by a fine 
or imprisonment, or both, at the discretion of the 
court? (Rev, 6.°3598* Code -si0735°1sats co aon. 
CLS. 4395.) 


§ 14-242. Failing to return process or making 
false return.—If any sheriff, constable or other 
officer, whether state or municipal, or any person 
who shall presume to act as any such officer, not 
being by law authorized so to do, refuse or neg- 
lect, to return any precept, notice or process, to 
him tendered or delivered, which it is his duty to 
execute, or make a false return thereon, he shall 
forfeit and pay to anyone who will sue for the 
same one hundred dollars, and shall moreover be 
guilty of a misdemeanor. (Rev., s. 3604; Code s. 
1712* RoC c.. 34, 's. 11821818) 980.5. or teee 
20, s. 4° C. §.74396.) 


Cress Reference.—See also, § 162-14 and annotation thereto. 

Civil Process——This section applies to failure to return 
civil as well as criminal process. State v. Berry, 169 N. C. 
371, 85 S. E. 387, overruling Mig. Co. v. Buxton, 105 N. C. 
74, 11 S. EB. 264; Harrell v. Warren; 100 N. C. 259, 6 S. E. 
777. 

Process That Could Not Be Served.—An officer is not sub- 
ject to the penalty under this section for declining to re- 
ceive process which, at the time it was tendered, he could 
not have executed. Fentress v. Brown, 61 N. C. 373. 

Cited in State v. Brown, 119 N. C. 827, 25 S. E. 820. 


§ 14-243. Failing to surrender tax-list for inspec- 
tion and correction.—If any sheriff or tax collector 
shall refuse or fail to surrender his tax-list for 
inspection or correction upon demand by the au- 
thorities imposing the tax, or their successors in 
office, he shall be guilty of a misdemeanor, and 
shall be imprisoned not more than five years, and 
fined not exceeding one thousand dollars, at the 
discretion of the,court. (Rev., s. 3788; Code, s. 
3823; 1870-1, c. 177, s. 2; C. S. 4397.) 


§ 14-244, Failing to file report of fines or pen- 
alties—If any officer who is by law required to 
file any report or statement of fines or penalties 
with the county board of education shall fail so to 
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do at or before the time fixed by law for the filing 
of such report, he shall be guilty of a misdemean- 
or. .(Rev., s. 3579; 1901, c. 4, s. 62; C. S. 4398.) 


Cross References.—As to misappropriation of fines, see § 
115-182. As to treasurer of school fund failing to report, 
see § 115-174. 


§ 14-245. Justices of the peace soliciting offi- 
cial business or patronage.—If any justice of the 
peace shall solicit official business, and/or pat- 
ronage for his or her office, he or she shall be 
guilty of a misdemeanor and upon conviction 
shall be punished in the discretion of the court. 
(1935, c. 58.) 


§ 14-246. Failure of ex-justice of the peace to 
turn over books and papers.—lIf any justice of the 
peace, On expiration of his term of office, or if any 
personal representative of a deceased justice of 
the peace shall, after demand upon him by the 
clerk of the superior court, willfully fail and re- 
fuse to deliver to the clerk of the superior court 
all dockets, all law and other books, and all offi- 
cial papers which came into his hands by virtue 
or color of his office, he shall be guilty of a mis- 
demeanor. (Rev., s. 3578; Code, ss. 828, 829; 1885, 
c. 402; C. 8, 4399.) 


Cited in Bailey v. Hester, 101 N. C. 538, 8 S. E. 164; White- 
hurst v. Transportation Co., 109 N. C. 342, 344, 13 S. E. 937. 


§ 14-247. Private use of publicly owned vehicle. 
—It shall be unlawful for any officer, agent or 
employee of the State of North Carolina, or of 
any county or of any institution or agency of the 
State, to use for any private purpose whatsoever 
any motor vehicle of any type or description what- 
soever belonging to the State, or to any county, 
or to any institution or agency of the State. (1925, 
Ce 239; Sy ds) 


§ 14-248. Obtaining repairs and supplies for 
private vehicle at expense of State.—It shall be un- 
lawful for any officer, agent cr employee to have 
any privately owned motor vehicle repaired at any 
garage belonging to the State or to any county, 
or any institution or agency of the State, or to use 
any tires, oils, gasoline or other accessories pur- 
chased by the State, or any county, or any insti- 
tution or agency of the State, in or on any such 
private car. (1925, c. 239, s. 2.) 


§ 14-249. Limitation of amount expended for 
vehicle.—It shall be unlawful for any officer, agent, 
employee or department of the State of North 
Carolina, or of any county, or of any institution or 
agency of the State, to expend from the public 
treasury an amount in excess of fifteen hundred 
dollars ($1,500) for any motor yehicle other than 
motor trucks; except upon the approval of the 
Governor and Council of State: Provided, that 
nothing in §§ 14-247 through 14-251 shall be con- 
strued to authorize the purchase or maintenance 
of an automobile at the expense of the State by 
any State officer unless he is now authorized by 
statute to do so. (1925, c. 239, s. 3.) 


§ 14-250. Publicly owned vehicle to be marked 
—It shall be the duty of the executive head of 
every department of the State Government, and of 
any county, or of any institution or agency of the 
State, to have painted on every motor vehicle 
owned by the State, or by any county, or by any 
institution or agency of the State, a statement 
with letters of not less than three inches in height, 
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that such car belongs to the State, or to some 
county, or institution or agency of the State, and 
that such car is “for official use only.” Provided, 
however, that no automobile used by any officer or 
official in any county in the State for the pur- 
pose of transporting, apprehending or arresting 
persons charged with violations of the laws of 
the State of North Carolina, shali be required 
to be so lettered. (1925, c. 239, s. 4; 1929, c. 
303, s. 1.) 


Editor’s Note.—The 1929 amendment added the proviso 
at the end of this section. 


§ 14-251. Violation made misdemeanor.—Any 
person, firm or corporation violating any of the 
provisions of sections 14-247 to 14-250 shall be 
guilty of a misdemeanor, and punished by a fine 
of not less than one hundred dollars ($100), nor 
more than one thousand dollars ($1,000), or im- 
prisonment in the discretion of the court. Noth- 
ing in §§ 14-247 through 14-251 shall apply to the 
purchase, use or up-keep or expense account of 
the car for the executive mansion and the Gover- 
nor. (1925, c. 239, s. 5.) 


§ 14-252. Five preceding sections applicable to 
cities and towns.—Sections 14-247 through 14-251 
in every respect shall also apply to cities and in- 
corporated towns. (1931, c. 31.) 


Art. 32. Misconduct in Private Office. 


§ 14-253. Failure of certain railroad officers to 
account with successors.—If the president and di- 
rectors of any railroad company, and any person 
acting under them, shall, upon demand, fail or re- 
fuse to account with the president and directors 
elected or appointed to succeed them, and to trans- 
fer to them forthwith all the money, books, papers, 
choses in action, property and effects of every. kind 
and description belonging to such company, they 
shall be guilty of a felony, and shall be punished 
by imprisonment in the state’s prison for not less 
than one nor more than five years, and be fined at 
the discretion of the court. All persons conspiring 
with any such president, directors or their agents 
to defeat, delay or hinder the execution of this sec- 
tion shall be guilty of a misdemeanor, and shall be 
punished in like manner. The governor is hereby 
authorized, at the request of the president, direc- 
tors and other officers of any railroad company, ta 
make requisition upon the governor of any other 
state for the apprehension of any such president 
failing to comply with this section. (Rev. s. 
3760; Code, ss. 2001, 2002; 1870-1, c. 72, ss. 1-3; 
C. S. 4400.) 


Cross Reference.—As to duty of railroad officials to account 
to successors, see § 60-20. 

Not Applicable to Tax Bond.—As this section has reference 
only to money, books, choses, etc., an indictment can not 
be sustained against a former president of a railroad, fur 
refusing to transfer to his successor in office certain special 
tax bonds. State v. Jones, 67 N. C. 210. 


§ 14-254. Malfeasance of corporation officers 
and agents.—If any president, director, cashier, 
teller, clerk or agent of any corporation shall em- 
bezzle, abstract or willfully misapply any of the 
moneys, funds or credits of the corporation, or 
shall, without authority from the directors, issue 
or put forth any certificate of deposit, draw any 
order or bill of exchange, make any acceptance, 
assign any note, bond, draft, bill of exchange, 
mortgage, judgment or decree, or make any false 
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entry in any book, report or statement of the cor- 
poration with the intent in either case to injure or 
defraud or to deceive any officer of the corpora- 
tion, or if any person shall aid and abet in the 
doing of any of these things, he shall be guilty of 
a felony, and upon conviction shall be imprisoned 
in the state’s prison for not less than four months 
nor more than fifteen years, and likewise fined, at 
the discretion of the court. (Rev., s. 3325; 1903, 
Gu2i5sss 15;>Cl.S, 4401.) 


Cress Reference.—As to misapplication of funds by bank 
officers, see § 53-129. 


Art. 33. Prison Breach and Prisoners. 


§ 14-255. Escape of hired prisoners from cus- 
tody.—lIf any prisoner, who shall be removed from 
the prison of the respective counties, cities and 
towns under the law providing for the hiring out of 
prisoners by counties and towns, shail escape from 
the person or company having him in custody, he 
shall be guilty of a misdemeanor, and shall be im- 
prisoned at hard labor not more than thirty days, 
or fined not more than fifty dollars. (Rev., s. 
3658: Code, s. 3455; 1876-7, c. 196, s. 4; C. S. 
4403.) 

Cross Reference.—As to power of counties, cities and towns 
to hire out prisoners, see §§ 153-191 to 153-193. 


§ 14-256. Prison breach and escape—If any 
person shall break prison, being lawfully confined 
therein, or shall escape from the custody of any 
superintendent, guard or officer, he shall be guilty 
of a misdemeanor. (Rev., s. 3657; Code, s. 1021; 
RC e384, 6 10st Bowel ast. 2d; 1909,..c. 8125 
C. S. 4404.) 


Cross Reference.—As to penalty for escaping or assisting 
in an escape from the state prison, see § 148-45. 

At Common Law.—The offense of breaking jail was a 
felony at common law, but by this section, all cases, no 
matter what the person is confined for, are reduced to a 
misdemeanor. State v. Brown, 82 N. C. 585. 

Escape from Officer.—This section applies only to breaking 
prison or escaping therefrom and does not, because of its 
wording, include escape from an officer before being con- 
fined to prison. State v. Brown, 82 N. C. 585. 

Cost of Recapture May Not Be Recovered from Prisoner. 
—The state may not recover of a prisoner moneys expended 
by it to recapture him after escape from custody, since the 
escape does not invade any property right of the state, but 
the expenditure of the sums is voluntary and made by it 
for the protection of the people of the state in preserving 
the integrity of the penal system. State Highway, etc., 
Comm. v. Cobb, 215 N. C. 556, 2 S. EB. (2d) 565. 

Cited in Holloway v. Moser, 193 N. C. 185, 136 S. E. 375. 


§ 14-257. Permitting escape of or maltreating 
hired convicts.—If any person charged in any way 
with the control or management of convicts, 
hired for service outside of the state’s prison, shall 
negligently permit them to escape, or shall mal- 
treat them, he shall be guilty of a misdemeanor; 
but this provision shall not be held to relieve any 
person from any criminal liability. (Rev., s. 3659; 
Code, s. 3450; 1881, c. 127, s. 2; C. S. 4405.) 

Cress Reference.—As to escape of prisoners from neg- 
ligent officer’s custody, see 8 14-239. 

Negligence Test of Guilt.—Officers and public agents will 
not be held to the rigorous common-law rule of responsibil- 
ity for the custody of convicts employed in labors outside 
of the Penitentiary, actual negligence being the test of guilt. 
State v. Johnson, 94 N. C. 924. . 

Negligence Implied.—It is not necessary to prove negligence 
of the person having lawful custody of prisoners, for it is 
implied, unless occasioned by the act of God, or irresistible 
adverse force. State v. Johnson, 94 N. C. 924. 

Cited in State v. Sneed, 94 N. C. 806, 809. 


§ 14-258. Conveying messages and weapons to 
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or trading with convicts and other prisoners.—lIf 
any person shall convey to or from any convict 
any letters or oral messages, or shall convey to 
any convict or person imprisoned, charged with 
crime and awaiting trial any weapon or instrument 
by which to effect an escape, or that will aid kim 
in an assault or insurrection, or shall trade with 
a convict for his clothing or stolen goods, or shall 
sell to him any article forbidden him by prison 
rules, he shall be guilty of a misdemeanor: Pro- 
vided, that when a murder, an assault or an escape 
is effected with the means furnished, the person 
convicted of furnishing the means shall be sen- 
tenced to not less than four years hard labor in 
the state’s prison. (Rev., s. 3662; Code, s. 3441; 
f873-4, €) 158, 5112 1911, c.11-- CoS. 4406.) 


Cross Reference—As to furnishing prisoners with intoxi- 
cating liquors, narcotics, and fire arms, see § 14-390. 


§ 14-259. Harboring or aiding escaped prison- 
ers.—It shall be unlawful for any person know- 
ing, or having reasonable cause to believe, that 
any other person has escaped from any prison, 
jail, reformatory, or from the criminal insane de- 
partment of any state hospital, or from the cus- 
tody of any peace officer who had such person in 
charge, or that such person is a convict or pris- 
oner whose parole has been revoked, to conceal, 
hide, harbor, feed, clothe, or offer aid and com- 
fort in any manner to any such person. 

Every person who shall conceal, hide, harbor, 
feed, clothe, or offer aid and comfort to any other 
person in violation of this section shall be guilty 
of a felony, if such other person has been con- 
victed of, or was in custody upon the charge of a 
felony, and shall be punished by imprisonment in 
the state prison not more than five years; and 
shall be guilty of a misdemeanor, if such other 
person had been convicted of, or was in custody 
upon a charge of a misdemeanor, and shall be 
punished in the discretion of the court. 

The provisions of this section shall not apply to 
members of the immediate family of such es- 
capee. For the purposes of this section ‘“imme- 
diate family” shall be defined to be the mother, 
father, brother, sister, wife, husband and child 
of said escapee. (1939, c. 72.) 


Editor’s Note.—For comment on this enactment, see 17 N. 
C. Law Rev. 348. 


§ 14-260. Injury to prisoner by jailer.—If the 
keeper of a jail shall do, or cause to be done, 
any wrong or injury to the prisoners committed 
to his custody, contrary to law, he shall not only 
pay treble damages to the person injured, but 
shall be guilty of a misdemeanor. (Rev., s. 3661; 
Code, s: 3463; R.<Co ¢,. 87; s..8:44 705, C, 234, ca, 
C. S. 4407.) 

Cross Reference.—As to the degree of protection against 
violence allowed the jailer in the state prison system, see 
§ 148-46. 

Evidence Sufficient for Jury.—Evidence that the plain- 
tiff’s thumb had inadvertently been placed against the door 
jamb when jailer started to close door of cell, and that 
when plaintiff pushed against the door to release his thumb 
the jailer pushed the door shut with his shoulder, thereby 
cutting off plaintiff’s thumb, is sufficient to be submitted 
to the jury on the issue of the jailer’s negligent injury to 
the plaintiff. Davis v., Moore, 215 N. C. 449, 2 S. E. (2d) 
366. 


§ 14-261. Confining prisoners to improper apart- 
ments.—If the sheriff or jailer shall wantonly or 
unnecessarily confine those committed to his cus- 
tody in any apartment, other than that provided 
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and designated by law for persons of the descrip- 
tion of the prisoner, he shall be guilty of a misde- 
meanor. (Rev., s. 3660; Code, s. 3471; R. C., c. 87, 
s. 16; 1795, c. 433, s. 4; C. S. 4408.) 


Cross Reference.—As to apartments for prisoners, see § 
153-51. 


§ 14-262. Requiring female prisoners to work in 
chain-gang.—If any officer, either judicial, execu- 
tive or ministerial, shall order or require the work- 
ing of any female on the streets or roads in any 
group or chain-gang in this state, he shall be 
deemed guilty of a misdemeanor. (Rev., s. 3596; 
1897, c. 270; C. S. 4409.) 


§ 14-268. Classification and commutation of 
time for prisoners other than state prisoners.— 
The board of county commissioners, or such gov- 
erning body as may have charge of prisoners in 
any county, city or town in the State of North 
Carolina, shall divide all prisoners into three 
classes, or grades, as follows: 

In the first class shall be included all those 
prisoners who have given evidence that they will, 
or who it is believed will observe the rules and 
regulations and work diligently and are likely to 
maintain themselves by honest industry after their 
discharge. These shall. be known as Grade A 
prisoners and shall receive a commutation of their 
sentences at the rate of one hundred and four days 
for each year served. 

In the second class shall be included those pris- 
oners who have not as yet given evidence that 
they can be trusted entirely, but are reasonably 
obedient to the rules and regulations. ‘These shall 
be known as Class B prisoners and shall receive a 
commutation of their sentences of seventy-eight 
days for each year served. 

In the third class shall be those prisoners who 
have demonstrated that they are incorrigible, have 
no respect for the rules and regulations and se- 
riously interfere with the discipline and the effec- 
tiveness of the labor of the other prisoners. Such 
prisoners shall receive no commutation of their 
sentences. 

All prisoners shall be admitted into Class B 
except where it is known by the superintendent 
of the prison that a prisoner is serving for a sec- 
ond offense. In such cases the superintendent 
may put the prisoner in Class C in his discretion. 

Prisoners of Class A shall be known as honor 
prisoners and shall be worked in the discretion of 
the superintendent of the prison without guards. 
When in prison camps or in any other place of 
detention they may not be chained or under armed 
guards. 

Prisoners in Class B shall be under guard and 
may or may not be chained in the discretion of 
the superintendent. 

Prisoners in Class C shall wear chains during 
the day or night as in the opinion of the superin- 
tendent may be necessary. 

Preference in assignment of work shall be given 
Class A prisoners. 

The purpose of §§ 14-263 through 14-265 is to 
unify the regulations pertaining to county prison- 
ers and to encourage industriousness among the 
prisoners. (1987, c, 178, s..1;, 1937, c. 88; 5, 2.) 

Editor’s Note.—The mandatory provisions of this section 


with reference to the use of stripes were repealed by Public 
Laws 1937, c. 88, s. 2. 
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§ 14-264. Record to be kept; items of record.— 
The superintendent or other person having charge 
of prisoners shall keep a record showing, the name, 
age, date of sentence, length of sentence, crime 
for which convicted, home address, next of kin, 
and the conduct of each prisoner received. (1927, 
c. 1788.43.) 


§ 14-265. Commutation of sentences for Sun- 
day work.—All prisoners in the State’s Prison, 
or in any county jail or county convict camp, 
who shall be assigned to regular work which re- 
quires the performance of the same, or substan- 
tially the same duties on Sundays as on other 
days of the week, shall be allowed a commutation 
of their sentences for each Sunday, or fractional 
part of a Sunday on which they shall be required 
to perform the duties of the task assigned to 
them. The commutation of sentence provided 
for in this section shall be in addition to all other 
commutations of sentence allowed such prison- 
ers under existing statutes and laws of the State. 
(1931, c. 198, s. 1.) 


Art. 34. Custodial Institutions. 


§ 14-266. Persuading inmates to escape. — It 
shall be unlawful for any parent, guardian, brother, 
sister, uncle, aunt, or any person whatsoever to 
persuade or induce to leave, carry away, or ac- 
company from any state institution, except with 
the permission of the superintendent or other per- 
son next in authority, any boy or girl, man or 
woman, who has been legally committed or ad- 
mitted under suspended sentence to said institu- 
tion, by juvenile, recorder’s, superior, or any other 
court of competent jurisdiction. (1935, c. 307, s. 
Ape S tC OO. Seals) 

Editor’s Note.—The 1937 amendment included within the 
provisions of this and the following section inmates who have 
been “admitted under suspended sentence.” Apparently, 
there was a loophole in the old law. 15 N. C. Law Rev., 
p. 341. 

§ 14-267. Harboring fugitives—It shall be un- 
lawful for any person to harbor, conceal, or give 
succor to, any known fugitive from any institu- 
tion whose inmates are committed by court or are 


admitted under suspended sentence. (1935, c. 307, 
$. 22:1987,ce1 89... 2.) 

Editor’s Note.—See note under § 14-266. 

§ 14-268. Violation made misdemeanor. — Any 


person violating the provision of this article, shall 
be guilty of a misdemeanor, and fined or im- 
prisoned, in the discretion of the court. (1935, c. 
Sh aSeoa) 


SUBCHAPTER IX. OFFENSES AGAINST 
THE PUBLIC PEACE. 


Art. 35. Offenses against the Public Peace. 


§ 14-269. Carrying concealed weapons.—I{ any 
one, except when on his own premises, shall carry 
concealed about his person any bowie-knife, dirk, 
dagger, slung shot, loaded cane, brass, iron or 
metallic knuckles or razor or other deadly weapon 
of like kind, he shall be guilty of a misdemeanor, 
and shall be fined or imprisoned at the discretion 
of the court. If any one, except on his own prem- 
ises, shall carry concealed about his person any 
pistol or gun, he shall be guilty of a misdemeanor 
and shall be fined not less than fifty dollars, nor 
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more than two husdred dollars, or imprisoned 
not less than thirty days nor more than two years, 
at the discretion of the court. Upon conviction 
or submission the deadly weapon with reference 
to which the defendant shall have been convicted 
shall be condemned and ordered confiscated and 
destroyed by the judge presiding at the trial. If 
any one, not being on his own lands, shall have 


about his person any such deadly weapon, such 


possession shall be prima facie evidence of the 
concealment thereof. This section shall not ap- 
ply to the following persons: officers and soldiers 
of the United States army when in discharge of 
their official duties as such and acting under or- 
ders requiring them to carry arms or weapons, 
civil officers of the United States while in the dis- 
charge of their official duties, officers and sol- 
diers of the militia and the state guard when 
called into actual service, officers of the state, or 
of any county, city, or town, charged with the 
execution of the laws of the state, when acting in 
the discharge of their official duties. (Rev., s. 
$708: Code, s: 10053 191%, ecyG71909, 1c. 197, Ss. 
8; 1923, c. 57; Hx. Seser 1924 te20761929, cc. 51, 
224: C. S. 4410.) 


Local Modification.—Caswell: 1941, c. 90; Durham: 1923, c. 
48; Franklin: 1923, c. 57, Ex. Sess. 1924, c. 30; Halifax: 1943, 
ec. 34. 

Cross References.—As to tramps carrying weapons, see $ 
14-339. As to going armed on Sunday, see § 103-2. 

Editor’s Note.—The construction of this section has fre- 
quently been before the court but the power of the legislature 
to prescribe the rules of evidence and fix the burden of 
proof to the extent herein dictated has never been questioned. 
Public Laws, 1929, c. 224, added the qualifying clause, ap- 
pearing in the last sentence, which follows the reference to 
soldiers and sailors and reads “when in discharge of offi- 
cial duties,’’ etc. 

Includes Butcher Knrife-—The act of assembly making it 
indictable for one to carry concealed about his person any 
“pistol, bowie knife, razor or other deadly weapon of like 
kind,’”? embraces a butcher’s knife. State v. Erwin, 91 N. C. 
545. 

Concealment Is Gist of Offense.—The mischief provided 
against, is the practice of wearing weapons concealed about 
the person to be used upon any emergency. State v. Broad- 
nax, 91 N. C. 543. The intent to carry, not the intent to 
use, determines the guilt. State v. Reams, 121 N. C. 556, 27 
S. E. 1004. But the weapon carried must be concealed. 
State v. Lilly, 116 N. C. 1049, 21 S. E. 563. If the weapon is 
carried openly the defendant could not be guilty under this 
section. State v. Brown, 125 N. C. 704, 34 S. E. 549. 

To conceal a weapon means something more than the mere 
act of having it where it may not be seen. It implies an as- 
sent of the mind and a purpose to so carry it that it may not 
be seen. State v. Gilbert, 87 N. C. 527, 528. 

The question is as to the manner of carrying, whether con- 
cealed or not, and it might be shown, in defense, that there 
was no intent to conceal it. State v. Brown, 125 N. C. 104, 34 
S. E. 549. 

But if from defendant’s own testimony it appears that he 
necessarily knew that he was carrying it concealed intent is 
immaterial. State v. Simmons, 143 N. C. 613, 56 S. E. 701. 

The possession of a pistol by one on the premises of an- 
other is not alone sufficient to convict of carrying a con- 
cealed weapon in violation of this section, although the stat- 
ute makes such possession prima facie evidence of the con- 
cealment thereof. State v. Vanderburg, 200 N. C. 713, 158 
S. E. 248. 

Same—Weapon on Person Prima Facie Evidence.—The fact 
that defendant had a pistol about his person, off of his own 
premises, was prima facie evidence of concealment, which 
shifted the burden upon the defendant to rebut or disprove. 
State v. Hamby, 126 N. C. 1066, 35 S. E. 614; State v. Reams, 
121 N. C. 556, 27 S. E. 1004; State v. Lilly, 116 N. C. 1049, 21 
S. E. 563; State v. McManus, 89 N. C. 555. 

Same—Presumption, Rebutted.—To rebut the statutory pre- 
sumption arising from the concealment, the absence of intent 
to conceal must be affirmatively found. State v. Brown, 125 
N. C. 704, 34 S. E. 549; State v. Gilbert, 87 N. C. 527. 

Same—Concealment Question for Jury. — Whether, in a 
given case, the weapon is concealed from the public and such 
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presumption of guilty intent is rebutted by the mode of carry: 
ing the weapon, are questions for the jury. State v. Reams, 
121 N. C. 556, 27 S. E. 1004. See also State v. Lilly, 116 N. 
(C. 10495 21-S: 0. 563; 

Carrying on Own Premises.—The use of the words, ‘‘on hig 
own premises,” and not being ‘‘on his own lands,’’ in this sec- 
tion, shows an intention to restrict the right to carry con- 
cealed weapons to those who are in the privacy of their own 
premises and not likely to be thrown into contact with tha 
public, nor tempted, on a sudden quarrel, to use the great 
advantage a concealed weapon gives. State v. Perry, 120 N. 
C. 580, 26 S. EB. 915, 1008. 

A superintendent or overseer of a department of a cotton 
mill, is not, while therein, ‘fon his premises,’’ within the 
meaning of this section. State v. Bridgers, 169 N. C. 309, 34 
S. E. 689. 

Same—Servant on Employer’s Premises.—A mere servant 
or hireling who carries concealed weapons on the premises of 
his employer is indictable. State v. Deyton, 119 N. C. 880, 24 
See. Logs 

Warrant Must State Defendant Carried Weapon Off His 
Own Premises.—In prosecution for carrying a concealed 
weapon, the warrant is held fatally defective in failing to 
embrace in the charge the essential element of the offense 
that the weapon was carried concealed by defendant off his 
own premises, the warrant itself excluding the charge that 
the weapon was carried off the premises by charging that 
defendant carried an unconcealed weapon off his premises. 
State v. Bradley, 210 N. C. 290, 186 S. E. 240. 

Illustrations—Not on Person but Within Reach.—The lan- 
guage of the statute is, not “concealed on his person,” but 
“concealed about his person,’? and hence, if the weapon be 
within reach and control of the defendant, it is sufficient to 
bring the case within the meaning of the statute. State v. 
McManus, 89 N. C. 555. 

Same—Pistol in Coat on Shoulder.—Upon evidence tending 
to show that the defendant had a pistol with the butt end 
projecting above his hip pocket, and with his coat off and 
carried upon his shoulder, it is sufficient for the determina- 
tion of the jury, upon the issue of defendant’s guilt in having 
carried a concealed weapon in violation of this section. State 
v. Mangum, 187 N. C. 477, 121 S. E. 765. 

Same—Carrying to Deliver to Another.—One is not guilty 
of a violation of this section where it appears that he had a 
pistol in his pocket for the purpose of delivering it to the 
adie who had sent him for it. State v. Broadnax, 91 N. 

. 543. 

Same—Apprehension of Assault.—Carrying concealed weap- 
ons in reasonable apprehension of deadly assaults is not 
justification of a violation of the statutory offense, but in 
aggravation thereof, and may be considered by the trial judge 
in imposing the sentence, according to the discretion given 
him therein by this section. State v. Woodlief, 172 N. C. 885, 
O0 GS Bealads 

Same—Acting upon Advice of Attorney.—A person acting 
in ignorance of the law in good faith and upon advice of the 
clerk of the court or of an attorney, but in violation of this 
section, is not excused. State v. Simmons, 143 N. C. 613, 
5Oroe Sed. 

Exceptions—Necessity of Being in Performance of Duties. 
—In order to come within the exception of this section, the 
defendant, otherwise having the authority, must have been 
in the actual performance of his duties at the time. State 
v. Simmons, 143 N. C. 613, 56 S. E. 701. 


Same—Officials of Transportation Companies. — The ex- 
ception in this section does not apply to the officials of cor- 
porations, such as turnpikes, railroads and others, which 
invite the public to use their lines of travel. State v. Perry, 
120, Ny C.2580,, 26S. E., 915, 1008. 

Same—United States Mail Carrier—A United States mal 
carrier is indictable under this section for carrying a con- 
cealed weapon while carrying the mail and while returning 
to his home after delivering the mail. State v. Boone, 132 
N.cG@y 11075844) S595. 


Same—Night Watchman.—A private night watchman is 
not guilty of carrying a concealed weapon, under this sec- 
tion, while on duty upon the premises he is employed to 
watch. State v. Anderson, 129 N. C. 521, 39 S. E. 9824, 


Jurisdiction.—The superior court does not acquire juris- 
diction over a prosecution for carrying a concealed weapon 
by the fact at the time of ‘the presentation of the indictment 
therefor it had exclusive cognizance of such offense, where, 
at the time of the commission of the offense sole jurisdiction 
was in justices of the peace. State v. Ramsour, 113 N. C. 
642, 18 S. E. 707. 

Former Conviction of Assault.—A conviction of assault 
with a deadly weapon will not sustain a plea of former con- 
viction in a subsequent trial for carrying a concealed 
weapon. State v. Robinson, 116 N. C. 1046, 21 S. E. 701. 
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Time Not Essence of Offense.—Time is not the essence of 
the offense of carrying a concealed weapon, and it may be 
shown at a previous time to that alleged in the bill. Staite 
v. Spencer, 185 N, C. 765, 117 S. E. 803. 

Punishment.—In a penal statute ‘or’ will never be con- 
strued ‘and’ so as to make it more penal. Hence one 
found guilty under this section could not be both fined and 
imprisoned. State v. Taylor, 124 N. C. 803, 32 S. EB. 548. 

Cited in State v. Divine, 98 N. C. 778, 784, 4 S. E. 477; 
State v. Barrett, 138 N. C. 630, 635, 50 S. E. 506; State v. 
Sauls, 199 N. C. 193, 154 S. E. 28. 

§ 14-270. Sending, accepting or bearing chal- 
lenges to fight duels.—If any person shall send, 
accept or bear a challenge to fight a duel, though 
no death ensue, he, and all such as counsel, aid 
and abet him, shall be guilty of a misdemeanor, 
and shall, moreover, be ineligible to any office of 
trust, honor or profit in the state, any pardon or 
reprieve notwithstanding. (Rev., s. 3628; Code, 
SH 10120 Ri) Gy emotes Te0z Cc O08, Se 1? Crs. 
4411.) 


Cross Reference.—As to killing adversary in duel, see § 
14-20, Rae 

See Article XIV, sec. 2, of the State Constitution. | 

Sees orate: ys fitz. dod NaC. 725, .45).S._ 9573 State sv. 
Farrier, 8 N. C. 487. 

§ 14-271. Engaging in and betting on prize 
fights.—If any two or more persons engage in a 
prize fight, sparring match or glove or fist contest 
for money or other valuable prize or stake; or if 
any person bet or lay a wager on the result there- 
of or advise, aid or abet in any way whatever in 
promoting the same, he shall be fined not less 
than five hundred dollars, or imprisoned in the 
state’s prison or jail for not less than one year 
nor more than five years, or both, in the discre- 
tion of the court. (Rev., s. 3707; 1895, c. 28, ss. 
1-4; C. S. 4412.) 

Local Modification.—Robeson: Pub. Loc. 1925, c. 270; Vance: 
Pub. Loc. 1927, c. 497. 

Cross Reference.—As to power of the governor to prevent 
prize fights, see § 147-12, paragraph 6. 

§ 14-272. Disturbing picnics, entertainments and 
other meetings.—If any person shall willfully in- 
terrupt or disturb any picnic, excursion party, 
school entertainment, political meeting, or any 
meeting or other organization whatsoever lawfully 
and peaceably held, either at, within or without 
the place where such picnic, excursion party, 
school entertainment, political meeting or other 
meeting or organization is held, he shall be guilty 
of a misdemeanor, and shall be fined or impris- 
oned, in the discretion of the court. (Rev., s. 
8704: 1897, c, 213; C. S. 4413.) Pte tay 

ication. — The section applies to disturbing Sunday 
Bae wesices v. Branner, 149 N. C. 559, 63 S. E. 169, and 
family reunions, State v. Starnes, 151 N. C. 724, 66 S. E. 
347. 

§ 14-273. Disturbing schools and scientific and 
temperance meetings: injuring property of schools 
and temperance societies.—If any person shall wil- 
fully interrupt or disturb any public or private 
school or temperance society or organization or 
any meeting lawfully and peacefully held for the 
purpose of literary and scientific improvement, or 
for the discussion of temperance or question of 
moral reform, either within or without the place 
where such meeting or school is held, or injure 
any school building, or deface any school furni- 
ture, apparatus or other school property, or prop- 
erty of any temperance society or organization, he 
shall be guilty of a misdemeanor, and shall be 
fined not exceeding fifty dollars or imprisoned not 
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more than thirty days. (Rev., s. 3838; Code, s. 
2592; 1885, c. 140; WOOT AC! 4 Be 283 C,.S, 4414.) 


Preventing Use of School Building. 
of a schoolhouse when there are no p 
bid the teacher to use the building, though the school ig 
thereby prevented from assembling, is not a violation of this 
section. State v. Spray, 113 N. C, 686, 18 S. EB. 700. 


§ 14-274. Disturbing students at schools for 
women.—It shall be unlawful for any male person 
to willfully disturb, annoy or karass the students 
of any boarding school or college for women situ- 
ated anywhere in North Carolina by rude conduct 
or by persisting unnecessary presence on or near 
the property of the school or college; or by the 
willful addressing or communicating orally or oth- 
erwise with said students while on school property, 
or while elsewhere when in charge of a teacher, 
officer or student of said school. The violation of 
this section shall be deemed a misdemeanor pun- 
ishable by a fine of not less than five dollars ($5) 
nor more than fifty dollars ($50), or by imprison- 
ment not to exceed thirty days. (1925, c. 189, 
Sale) 


Editor’s Note.—For a criticism of the wisdom and neces: 
sity for this law, see 3 N. C. Law Rev. 143. 


— To take possession 
upils present, and for- 


§ 14-275. Disturbing religious congregations.— 
If any person shall be intoxicated or shall be 
guilty of any rude and disorderly conduct at any 
place where people are accustomed to meet for di- 
vine worship, and while the people are there as- 
sembled for such worship, whether such worship 
should have begun or not, he shall be guilty of a 
misdemeanor, and shall, upon conviction, be fined 
Or imprisoned in the discretion of the court. 
(Rev., s. B1007) 190 h.. co T38e.C, iS) 4415.) 

In General.—In order to render indictable the disturbance 
of persons assembled for divine worship, the people, or some 
considerable number, must be collected at or about the time 
when worship is about to commence, and in the place where 
it is to be celebrated. State v. Bryson, 82 N. C. 576. But 
the congregation need not be engaged in the act of worship. 
State v. Ramsey, 78 N. C. 448. However the indictment will 
not lie after the congregation has dispersed. State y. Davis, 
126, N.C. 1059; 35'S) 2 600, 8Thesact. itself must disturb the 
congregation—information of the act, for example that a 


fight is in progress, will not suffice. State v. Kirby, 108 N. 
C7725412).S. 10455 


Persistent speaking in church after remonstrance from the 
minister has been held sufficient to sustain a verdict under 
this section (see State v. Ramsey, 78 N. C. 448) but not per- 
sistence in singing off the key where the intention is not 
to disturb. State v. Linkhaw, 69 N. C. 214. 

Disturbing Sunday Scheol.—See note to section 14-272, 


Family Gathering.—See State v. Starnes, 151 N. C. 724, 66 
S. E. 347. 

The Indictment.—The indictment should charge that the 
assembly had met ‘for divine worship,” “divine service,’ 
“religious worship or service,’ or something of the same 
import. State v. Fisher, 25 N. C. 111. : 

Where the charge against the defendant is disturbing a 
congregation actually engaged in divine worship, it is va- 
riance to show merely the disturbance of parties assembled 
for such worship. State y. Bryson, 82 N. C. 576. 


§ 14-276. Detectives going armed in a body.—If 
any body of men composed of more than three 
persons, calling themselves detectives or claiming 
to be in the employ of any detective agency or 
known and designated as detectives, shall go 
armed, they shall be guilty of a misdemeanor, 
and upon conviction shall be fined or imprisoned 
in the discretion of the court. (Rev., s. 3703; 1893, 
c. 191; C. S. 4416.) 


§ 14-277. Impersonation of peace officers,—It 
shall be unlawful for any person other than duly 
authorized peace officers or officers of the court 
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to represent to any person that they are duly au- 
thorized peace officers, and acting upon such rep- 
resentation to arrest any person, search any build- 
ing, or in any way impersonate a peace officer or 
act in accordance with the authority delegated to 
duly authorized peace officers. Nothing in this 
section shall be construed to prohibit a private 
citizen in whose presence a felony has been com- 
mitted from arresting such person or persons par- 
ticipating in the commission of said felony when 
such arrest is deemed necessary, or to prohibit 
any private citizen in whose presence an act, 
which would constitute a breach of the peace and 
for which an indictment would lie, is committed 
from arresting such person or persons committing 
said breach of the peace when such arrest is 
deemed necessary. Any person violating the pro- 
visions of this section shall be guilty of a misde- 
meanor and upon conviction may be fined or im- 
prisoned at the discretion of the court. (1927, c. 
229.) 


SUBCHAPTER X. OFFENSES AGAINST 
THE, PUBEIG SABRE TY. 


Art. 36. Offenses against the Public Safety. 


§ 14-278. Malicious injury of property of rail- 
roads and other carriers; causing death or other 
physical injury thereby.—If any person shall will- 
fully and maliciously put or place any matter or 
thing upon, over or near any railroad track; or 
shall willfully and maliciously destroy, injure or 
remove the road-bed, or any part thereof, or any 
rail, sill or other part of the fixture appurtenant 
to or constituting or supporting any portion of 
the track of such railroad; or shall willfully and 
maliciously do any other thing with intent to ob- 
struct, stop, hinder, delay or displace the cars 
traveling on such road, or to stop, hinder or delay 
the passengers or others passing over the same; or 
shall wilfully and maliciously injure the road-bed 
or the fixtures aforesaid, or any part thereof, with 
any other intent whatsoever, such person so offend- 
ing shall be guilty of a felony and shall be fined not 
exceeding one thousand dollars nor less than two 
hundred dollars, and be imprisoned in the state’s 
prison or county jail not less than four months nor 
more than ten years, and shall be committed to jail 
till he find surety for his good behavior, for a space 
of time of not less than three nor more than seven 
years. If it shall happen that by reason of the 
commission of the offenses aforesaid, or any of 
them, any engine or car shall be displaced from 
the track, or shall be stopped, hindered or delayed, 
so that any one thereby be instantly killed, or so 
wounded or hurt as to. die therefrom in twelve 
calendar months thereafter, or shall thereby be 
maimed or be disabled in the use of any limb or 
member, then, and in every such case, the party so 
offending, his counselors, aiders and abettors, on 
conviction, shall suffer death, if the person is 
killed, and shall be imprisoned in the state’s prison 
not less than five nor more than sixty years if the 
person is maimed or disabled. If any person shall 
maliciously destroy or injure any plank-road, turn- 
pike or canal, or any appurtenance or fixture be- 
longing thereto or used therewith, or shall malici- 
ously destroy or injure any iock, dam or sluice, 
the same being a part of any work erected or made 
for the purpose of navigation, or improving the 
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navigation of any water, the person so offending 
shall be guilty of a misdemeanor, and shall suffer 
the like punishment as in this section is provided 
for maliciously injuring a railroad. (Rev., s. 3754; 
Code,:s. 1098; R. C., c. 34, ss. 99, 100; 1838, c. 38: 
1879, c. 255, s. 2; 1911, c. 200; C. S. 4417.) 


§ 14-279. Injuring without malice property of 
railroads and other carriers; causing death or 
other physical injury thereby. — If any person, 
unlawfully, and on purpose, but without malice, 
shall commit any of the offenses mentioned in 
§ 14-278, he shall be guilty of a misdemeanor. If 
it shall happen that by reason of the commission 
of any such offense any person shall be instantly 
killed, or so wounded or hurt as to die therefrom 
in twelve calendar months thereafter, or shall 
thereby be maimed or disabled in the use of any 
limb or member, then, and in every such case, the 
party so offending, his counselors, aiders and abet- 
tors, shall be imprisoned not less than twelve 
months, and fined at the discretion of the court. 
(Rev: s) 3755> Code,s. 10995 RC. vea4 sem Ole 
et 4415) 


§ 14-280. Shooting or throwing at trains or pas- 
sengers.—If any person shall willfully and unlaw- 
fully cast, throw or shoot any stone, rock, bullet, 
shot, pellet or other missile at, against, or into any 
railroad car, locomotive or train, or any person 
thereon, while such car or locomotive shall be in 
progress from one station to another, or while 
such car, locomotive or train shall be stopped for 
any purpose, the person so offending shall be 
guilty of a misdemeanor, and shall be punished 
by fine or imprisonment in the county jail or 
state’s prison, at the discretion of the court. 
(Rev., s. 3763; Code, s. 1100; 1887, c. 19; 1876-7, c. 
ANGST HCN TTT CAN. eee) 

Intent a Question for Jury.—Where a defendant was in- 
dicted, for shooting at a train, with intent to injure it, and 
there was evidence tending to show that he was helplessly 
drunk at the time, the court properly left the question of 
intent to the jury, and it was for them to say whether the 


presumption had been rebutted. State v. Barbee, 92 N. C. 
820. 

Proof that Gun was Loaded Unnecessary. — If a gun be un- 
loaded and this is relied on as a defense, in an action for 
shooting at a train, the fact must be shown by the detend- 
ant. State v. Hinson, 82 N. C. 597. 

Proof of Conspiracy.—Upon trial for throwing stones at 
a train, it is not necessary to show a conspiracy, it ap- 
pearing that the several defendants were not only present, 
but threw stones at different coaches of the same train. 
State v. Holder, 153 N. C. 606, 69 S. E. 66. 

The Indictment.—Upon a trial for throwing stones at a 
train, a charge in the bill that it was done ‘from one sta- 
tion to another’’ follows the form set out in the statute, and 
is not void for vagueness and uncertainty. It is not neces- 
sary that the indictment contain the word “feloniously.” 
State v. Holder, 153 N. C. 606, 69 S. E. 66. 

But it must charge that the train was in actual motion or 
stopped for a temporary purpose. State v. Boyd, 8 N. C. 


634. 

§ 14-281. Operating trains and street cars while 
intoxicated.—Any train dispatcher, telegraph oper- 
ator, engineer, fireman, flagman, brakeman, 
switchman, conductor, motorman, or other em- 
ployee of any steam, street, suburban or interur- 
ban railway company, who shall be intoxicated 
while engaged in running or operating, or assist- 
ing in running or operating, any railway train, 
shifting-engine, or street or other electric cai, 
shall be guilty of a misdemeanor, and upon con- 
viction shall be fined or imprisoned, in the dis- 
cretion of the court, (Rev., s. 3758; Code, s. 
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1972; 1891, c. 114; 1871-2, c. 138, s. 38; 1907, c. 
330; C. S. 4420.) 


§ 14-282. Displaying false lights on seashore.— 
If any person shall make or display, or cause to be 
made or displayed, any false light or beacon on or 
near the seacoast, for the purpose of deceiving 
and misleading masters of vessels, and thereby 
putting them in danger of shipwreck, he shall 
be guilty of a felony, and shall be imprisoned in 
the state’s prison for not less than four months 
nor more than ten years. (Rev., s. 3430; Code, s. 
TOete O., ©. 34. bn tSt ISS tect eek edd 1) 


§ 14-283. Exploding dynamite cartridges and 
bombs.—If any person shall fire off or explode, 
or cause to be fired off or exploded, except for 
mechanical purposes in a legitimate business, any 
dynamite cartridge, bomb or other explosive of a 
like nature, he shall be guilty of a misdemeanor. 
(Rey, Ss 3792791887, c¢ 864, "s. 53; C..S. 4423.) 

Cross References.—As to burglary with explosives, see § 
14-57. As to willful injury with explosives, see § 14-49. 


§ 14-284. Keeping for sale or selling explosives 
without a license.—If any dealer or other person 
shall sell or keep for sale any dynamite cartridges, 
bombs or other combustibles of a like kind, with- 
out first having obtained from the board of com- 
missioners of the county where such person or 
dealer resides a license for that purpose, he shall 
be guilty of a misdemeanor. (Rev., s. 3817; 1887, 
c. 364, ss. 1, 4; C. S. 4425.) 


§ 14-285. Failing to enclose marl beds.—If any 
person shall open any marl bed without surround- 
ing it with a lawful fence, he shall be guilty of 
a misdemeanor, and upon conviction shall be fined 
not exceeding fifty dollars or imprisoned not 
exceeding thirty days: Provided, this shall not 
apply to any person whose marl bed is situated 
inside his own inclosure. (Rev., s. 3796; 1887, cc. 
235, 268; C. S. 4426.) 

Cited in Wellons v. Sherrin, 217 N. C. 534, 8 S. E. (2d) 
820 (dissenting opinion). 


§ 14-286. Giving false fire alarms; molesting fire 
alarm system.—It shall be unlawful for any person 
or persons to wantonly and willfully give or cause 
to be given, or to advise, counsel, or aid and abet 
any one in giving a false alarm of fire, or to break 
the glass key protector, or to pull the slide, arm, 
or lever of any station or signal box of any mu- 
nicipal fire alarm system, except in case of fire, or 
in any way to willfully interfere with, damage, de- 
face, molest, or injure any part or portion of the 
fire alarm system of any municipality. Any per- 
son violating any of the provisions of this section 
shall be guilty of a misdemeanor, and upon con- 
viction shall be fined or imprisoned, or both, in 
the discretion of the court. (1921, c. 46; C. S. 
4426(a).) 


§ 14-287. Leaving unused well open and ex- 
posed.—It shall be unlawful for any person, firm 
or corporation, after discontinuing the use of any 
well, to leave said well open and exposed; said 
well, after the use of same has been discontinued, 
shall be carefully and securely filled: Provided, 
that this shall not apply to wells on farms that 
are protected by curbing or board walls. Any per- 
son violating any of the provisions of this section 
shall be guilty of a misdemeanor, and upon con- 
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viction shall be fined or imprisoned, in the discre- 
tion of the court. (1923, c. 125; C. S. 4426(c).) 


Editor’s Note.—This section is said to be a sensible regula- 
tion in 1 N. C. Law Rev. 300. 

Cited in Wellons v. Sherrin, 217 N. C. 534, 8 S. EB. (2d) 
820. 


§ 14-288. Unlawful to pollute any bottles used 
for beverages——It shall be unlawful for any 
person, firm or corporation having custody for 
the purpose of sale, distribution or manufacture 
of any beverage bottle, to place, cause or permit 
to be placed therein turpentine, varnish, wood 
alcohol, bleaching water, bluing, kerosene, oils, or 
any unclean or foul substance, or other offensive 
material, or to send, ship, return and deliver or 
cause or permit to be sent, shipped, returned or 
delivered to any producer of beverages, any bot- 
tle used as a container for beverages, and contain- 
ing any turpentine, varnish, wood alcohol, bleach- 
ing water, bluing, kerosene, oils, or any unclean 
or foul substance, or other offensive material. 
Any person, firm or corporation violating the pro- 
visions of this section shall be guilty of a misde- 
meanor, and upon conviction shall be fined on the 
first offense, one dollar for each bottle so defiled, 
and for any subsequent offense not more than ten 
dollars for each bottle so defiled. (1929, c. 324, 
Smel":) 


Cross Reference.—As to destruction or 
drink bottles, see § 14-86. 


taking of soft 


SUBCHAPTER XI. GENERAL POLICE 
REGULATIONS. 


Art. 37. Lotteries and Gaming. 


§ 14-289. Advertising lotteries —lIf any one, by 
writing or printing or by circular or letter or in 
any other way, advertise or publish an account of a 
lottery, whether within or without this state, stat- 
ing how, when or where the same is to be or has 
been drawn, or what are the prizes therein or any 
of them, or the price of a ticket or any share or 
interest therein, or where or how it may be ob- 
tained, he shall be guilty of a misdemeanor. (Rev., 
Spo leo mL oo ty Cael. s Clo. 4407.) 

See the discussion in 5 N. C. Law Rev. 31. 


§ 14-290. Dealing in lotteries—If any person 
shall open, set on foot, carry on, promote, make 
or draw, publicly or privately, a lottery, by what- 
ever name, style or title the same may be denomi- 
nated or known; or if any person shall, by such 
way and means, expose or set to sale any house, 
real estate, goods, chattels, cash, written evidence 
of debt, certificates of claims or any other thing of 
value whatsoever, every person so offending shall 
be guilty of a misdemeanor, and shall be fined not 
exceeding two thousand dollars or imprisoned not 
exceeding six months, or both, in the discretion 
of the court. Any person who engages in dispos- 
ing of any species of property whatsoever, includ- 
ing money and evidences of debt, or in any man- 
ner distributes gifts or prizes upon tickets, bottle 
crowns, bottle caps, seals on containers, other de- 
vices or certificates sold for that purpose, shall be 
held liable to prosecution under this section. Any 
person who shall have in his possession any tick- 
ets, certificates or orders used in the operation of 
any lottery shall be held liable under this section, 
and the mere possession of such tickets shall be 
prima facie evidence of the violation of this section. 
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(Rev., s. 3726; Code, s. 1047; R. C., c. 34, s. 69; 
1834, c. 19, s. 1; 1874-5, c. 96; 1933, c. 434; 1937, 
c. 157; C. S. 4428.) 


Editor’s Note.—Public Laws of 1933, c. 434, added the last 
sentence of this section, relating to possession of tickets, 
certificates, etc. 

The 1937 amendment inserted the words ‘‘bottle crowns, 
bottle caps, seals on containers, other devices” in the sec- 
ond sentence of this section. 

In General—A lottery may be defined as any scheme for 
the distribution of prizes, by lot or chance, by which one, 
on paying money or giving any other thing of value to 
another, obtains a token which entitles him to receive a 
larger or smaller value, or nothing, as some formula of 
chance may determine. State v. Lipkin, 169 N. CG. 265; 1847S. 
E. 340. Statutes, such as this section, regulating such 
schemes violate neither the State nor Federal Constitution. 
Mfg. Co. v. Benjamin, 172 N. C. 53, 89 S. EB. 797; State -v: 
Lipkin, 169 N. C. 265, 84 S. E. 340. They are remedial and 
should be liberally construed. And the fact that the device 
is an advertising scheme of an otherwise legitimately run 
business concern does not prevent the section from applying. 
Id. See also State v. Lumsden, 89 N. C. 572, 

Amendment of 1933 Is Valid—The 1933 amendment to this 
section which makes the possession of tickets, etc., used in 
the operation of a lottery prima facie evidence of violation 
of the section, is constitutional and valid, the presumption 
being a rational one. State v. Fowler, 205 N. C. 608, 172 
SFB Wgi 

Actual Physical Possession 
of lottery tickets sufficient to 
the violation of this section, need not be actual physical 
possession, and they need not be found on defendant’s per- 
son, it being sufficient if they are found in his place of 
business under his control. State v. Jones, 213 N. C. 640, 
$07. SS 152, 

Note for Lottery Contract.—Notes given in pursuance of a 
contract prohibited by this section are for an illegal con- 
sideration, and collection thereof is not enforcible in our 
courts. Brevard Mfg. Co. v. Benjamin & Sons, 172 N. C. 53, 
SOV Sh Pn o7- 

Surety to Lottery Contract.—A bond guaranteeing the per- 
formance of a ‘“‘trade expansion contract’? which is contrary 
to this section, is as unenforcible against the surety thereon 
as the contract upon which it is founded. Basnight v. Amer- 
ican Mfg. Co., 174 N. C. 206, 93 S. E. 734. 

Lottery Privilege Not a Contract.—A right, conferred in 
the charter of a corporation, to dispose of property by means 
of lottery tickets, is not a contract between the corporation 
and the state, but a mere privilege or license, and is rev- 
ocable at will by the legislative power. State v. Morris, 77 
Ne Crea Zs 

Purchaser Not Included.—This section does not embrace 
persons who buy lottery tickets. State v. Bryant, 74 N. C. 
207, 209. 

Admissibility of Evidence.—In establishing the promotion 
of the lottery by circumstantial evidence it was permissible 
for the State to show the association of the defendants to- 
gether with their financial relation and transactions. The 
declaration of one defendant as to the other’s participation 
in the enterprise and as to their protection if they were 
caught was also competent. State v. Ingram, 204 N. C. 557, 
559, 168 S. E. 837. 

Sufficiency of Evidence——Evidence that numerous lottery 
tickets and lottery ticket books were found in the store 
operated by defendant is sufficient to be submitted to the 
jury in a prosecution under this section, and defendant’s 
contention that there was no evidence that he was in charge 
of the store is untenable when the record discloses that sev- 
eral witnesses referred to the locus in quo as defendant’s 
place of business. State v. Jones, 213 IN C640, 197 8 Se eh, 
152. 

Evidence that officers apprehended defendant with lottery 
tickets in his possession and that upon seeing the officers 
he tried to dispose of same, is sufficient to be submitted to 
the jury in proseeution for operating a lottery and for ille- 
gal possession of lottery tickets, the evidence being sufficient 
to make out a prima facie case under the provisions of this 
section. State v. Powell, 219 N. C. 220, 13 S. EH. (2d) 232. 

Applied in State v. Blanton, 207 N. C. 1872, 180 S, .E. 81. 


Unnecessary.—The possession 
raise prima facie evidence of 


§ 14-291. Selling lottery tickets and acting as 
agent for lotteries.—If any person shall sell, barter 
or otherwise dispose of any lottery ticket or order 
for any number or shares in any lottery, or shall 
in anywise be concerned in such lottery, by acting 
as agent in the state for or on behalf of any such 
lottery, to be drawn or paid either out of or within 
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the state, such person shall be guilty of a misde- 
meanor, and shall be punished as provided for in 
§ 14-290. (Rev., s. 3727; Code, s. 1048; R. C,, c. 
34, °s. 70; 1834, c. 19, s. 2; C. S. 4429.) 


Cited in concurring opinion of Stacy, C. J., in State v. Yar- 
boro, 194 N. C. 498, 506, 140 S. E. 216. 


§ 14-291.1. Selling “numbers” tickets; posses- 
sion prima facie evidence of violation.—If any 
person shall sell, barter or cause to be sold or 
bartered, any ticket, token, certificate or order for 
any number or shares in any lottery, commonly 
known as the numbers or butter and egg lottery, 
or lotteries of similar character, to be drawn or 
paid within or without the state, such person shall 
be guilty of a misdemeanor and shall be punished 
by fine or imprisonment, or both, in the discretion 
of the court. Any person who shall have in his 
possession any tickets, tokens, certificates or 
orders used in the operation of any such lottery 
shall be guilty under this section, and the posses- 
sion of such tickets shall be prima facie evidence 
of the violation of this section. (1943, c. 550.) 


§ 14-292. Gambling.—If any person play at any 
game of chance at which any money, property or 
other thing of value is bet, whether the same be 
in stake or not, both those who play and those who 
bet thereon shall be guilty of a misdemeanor. 
(Rev., s. 3715; 1891, c. 29; C. S. 4430.) 


Cross Reference.—As to gaming contracts, see § 16-1 et 
seq. 

See 11 N. C. Law Rev. 248, for reference to acts legalizing 
pari-mutuel race track betting. 

In General.—Betting is essential to the offense; playing 
without betting is not indictable. State v. Brannen, 53 N. C. 
208. The section does not apply to prizes given for skill— 
here there is no betting. State v. Deboy, 117 N. C. 702, 23 S. 
E. 167. Tenpins is not a game of chance. State v. King, 133 
Ne Chi63T VIS tSip Hawl69: 

All who engage in gambling are principals. State v. Deboy, 
117 N. C. 702, 23 S. E. 167. A defendant may be indicted for 
keeping a gaming house and playing for money, without mis- 
joinder. State v. Morgan, 133 N. C. 743, 45 S. E. 1033. 

Calling Transaction a Raffle-—Where several parties each 
put up a piece of money and then decide, by throwing dice, 
who shall have the aggregate sum or “pool,” the game is 
one of chance and the fact that the aggregate sum so put up 
is exchanged for a turkey and the transaction is denominated 
a “raffle’ does not change the character of the game. State 
v. DeBoy, 117 N. C. 702, 23 S. E. 167. . 

Horse racing is included in the category of “gaming” or 
“gambling.” The word “game” is very comprehensive 
and embraces every contrivance or institution which has 
for its object to furnish sport, recreation, or amusement: 
Tet a stake be laid on the chance of a game, and it is 
gaming. State v. Brown, 221 N. C. 301, 20 S. E. (2d) 286. 

Betting on horse racing, or on other sort of race, is an 
offense against the criminal law. The fact that the race 
itself is one of skill and endurance on the part of the 
jockey and his mount does not confer immunity upon those 
who wager on its result. Id. 

Ordinances as to Gambling Void.—Gambling being an of- 
fence under the general law, a city ordinance covering the 
ada is void. State v. McCoy, 116 N. C. 1059, 21 S. 

. 690. 

Sufficiency of Indictment.—An indictment charging de- 
fendant with keeping and maintaining a gaming house is 
sufficient, though it is not alleged that the games played 
there were games of chance, or that they were played at a 
place or tables where games of chance were played. State v. 
Morgan, 133 N. C. 743, 45 S. E. 1033. 


§ 14-293. Allowing gambling in houses of public 
entertainment; duty of police officers; penalty.— 
If any keeper of an ordinary or other house of en- 
tertainment, or of a house wherein liquors are 
retailed, shall knowingly suffer any game, at 
which money or property, or anything of value, 
is bet, whether the same be in stake or not, to be 
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played in any such house, or in any part of the 
premises occupied therewith; or shall furnish per- 
sons so playing or betting either on said premises or 
elsewhere with drink or other thing for their com- 
fort or subsistence during the time of play, he shall 
be guilty of a misdemeanor, and shall be fined 
not less than five hundred dollars and be impris- 
oned not !ess than six months. Any person who 
shall be convicted under this section shall, upon 
such conviction, forfeit his license to do any of 
the businesses mentioned in this section, and shall 
be forever debarred from doing any of such busi- 
nesses in this state. The court shall embody in its 
judgment that such person has forfeited his license, 
and no board of county commissioners, board of 
town commissioners or board of aldermen shall 
thereafter have power or authority to grant to such 
convicted person or his agent a license to do any 
of the businesses mentioned herein. It shall be 
the duty of every police officer of the cities, towns 
and villages of this state to make diligent inquiry 
and to exercise constant watchfulness to discover 
whether any of the offenses enumerated in this 
section are being committed, and to report once 
a week under oath to the mayor or other chief 
officer of his city, town or village, whether such 
offenses are being committed, and all the facts 
within his knowledge, or of which he has informa- 
tion relating thereto. If any such police officer 
shall know or have information that such offenses 
are being committed and shall fail or neglect to re- 
port the same to such mayor or other chief officer, 
together with all the information known to him, 
as to the person or persons committing the same, 
the time and place of the commission and the 
names of the witnesses thereto, he shall be guilty 
of a misdemeanor, and upon conviction shall be 
fined or imprisoned, or both, in the discretion of 
the court, and shall forfeit his office. It shall be 
the duty of such mayor or other chief officer to 
require the report herein provided for, and to re- 
quire that the same shall be verified by the oath 
of such policeman, and if it appear upon such re- 
port that any of the said offenses have been com- 
mitted, it shall be the duty of such mayor or other 
chief officer to issue his warrant for the arrest of 
the offender. Any such mayor or other chief offi- 
cer of any city, town or village who shall fail or 
neglect to require the reports herein mentioned, or 
shall fail or neglect to require of such police offi- 
cer to verify the same upon oath, or who shall re- 
fuse or neglect, upon its appearing from such re- 
ports that there is probably cause to believe that 
any of the said offenses have been committed, to 
issue his warrant for the arrest of the offender, 
shall be guilty of a misdemeanor. Any person 
committing any of the offenses mentioned in this 
section shall be liable to a penalty of five hundred 
dollars, to be recovered by suit in the superior 
court in the county in which such offense may have 
been committed, one-half thereof to the use of the 
person bringing such suit and one-half to the 
school fund for the county. (Rev., s. 3716; Code, 
s. 1043; 1901, c. 753; R. C., c. 34, s. 76; 1799, c. 


526; 1801, c. 581; 1831, c. 26; Gaon s4ote) ; 

Gambling in Leased Room of Tavern.—Where it appeared 
that the room, in which the game took place, was a part of 
the house in which the tavern was kept, but had been leased 
and was not under the control of the landlord, it was held 
that the defendant landlord could not be convicted under 
this section. State v. Keisler, 51 N. Cr 3s 
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Houses Where Liquor Was Retailed.—For case under this 
provision, see State v. Terry, 20 N. C. 325. 

Excessive Punishment.—For the violation of this section a 
fine of two thousand dollars and imprisonment for thirty 
days, and thereafter until the fine and costs were paid, was 
held not excessive punishment. State v. Miller, 94 N. C. 904, 


§ 14-294. Gambling with faro-banks and tables. 
—Ilf any person shall open, establish, use or keep a 
faro-bank, or a faro-table, with the intent that 
games of chance may be played thereat, or shall 
play or bet thereat any money, property or other 
thing of value, whether the same be in stake or 
not, he shall be guilty of a misdemeanor, and shall 
be fined at least two hundred dollars and impris- 
oned not less than three months. (Rev., s. 3717; 
Code, s. 1044; R. C., c. 71; 1848, c. 34; 1856-7, 
co i2ba GC. SS). 44395) 


Cross Reference—As to compelling testimony in cases 
when this section and §§ 14-295 to 14-297 have been vio- 
lated, see § 8-55. 

Cited in State v. Norwood, 94 N. C. 935. 


§ 14-295. Keeping gaming tables, illegal punch- 
boards or slot machines, or betting there- 
at.—If any person shall establish, use or keep any 
gaming table (other than a faro-bank), by what- 
ever name such table may be called, an illegal 
punch board or an illegal slot machine, at which 
games of chance shall be played, he shall on con- 
viction thereof be fined not less than two hun- 
dred dollars and shall be imprisoned not less than 
thirty days; and every person who shall play 
thereat or thereat bet any money, property or 
other thing of value, whether the same be in stake 
or not, shall be guilty of a misdemeanor, and shall 
be fined not less than ten dollars. (Rev., s. 3718; 
Codarse 1045 hw Grew Sass 7 F017 91t ve 336% 
1798, c. 502, s. 2; 1931, c. 14, s. 2; C. S. 4433.) 


See notes to §§ 14-292 and 14-296. 

The Indictment.—An indictment under this section is good, 
without any averment that the act was done “willfully and 
unlawfully’ or that the games of chance were played at 
such table for money or other property. State v. Howe, 
100 N. C. 449, 5 S. E. 671. 

But a bill of indictment which does not charge that the 
game played was one of chance, and that it was played at a 
place or table where games of chance are played, will be 
quashed. State v. Norwood, 94 N. C. 935. 

Evidence Admissible-—Where defendants admit keeping 
gaming tables, evidence may be admitted tending to show 
they were continuously present at the place and tending to 


show their large share in the receipts of these tables. State 
v. Galloway, 188 N. C. 416, 124 S. E. 745. 
Cited in State v. Bryant, 74 N. C. 207; State v. Hum- 


phries, 210 N. C. 406, 186 S. E. 473; State v. Webster, 218 
IN CS 692; 417 - Sev Ey (2d) 4272: 

§ 14-296. Illegal slot machines and punchboards 
defined—An illegal slot machine or punchboard 
within the contemplation of §§ 14-295 through 
14-298 is defined as one that shall ‘not pro- 
duce for or give to the person who places coin or 
money or the representative of either, the same 
return in market value each and every time such 
machine is operated by placing money or coin or 


the representative of either therein. (1931, c. 
Tice.) 
Editor’s Note.—The Act from which this section was 


taken amended sections 14-295 to 14-298 to make them ap- 
plicable to illegal slot machines and punéh boards. The 
Act expressly provided that it should not have the effect 
of modifying in any way sections 14-301 to 14-303 and 
should be construed as supplemental to that act. 

Cited in Calcutt v. McGeachy, 213 N. C. 1, 195 S, E. 49. 


§ 14-297. Allowing gaming tables, illegal punch- 
boards or slot machines on premises. — [{ 
any person shall knowingly suffer to be opened, 
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kept or used in his house or on any part of the 
premises occupied therewith, any of the gaming 
tables prohibited by §§ 14-289 through 14-300 or 
any illegal punch board or illegal slot machine, he 
shall forfeit and pay to any one who will sue 
therefor two hundred dollars, and shall also be 
guilty of a misdemeanor and fined and imprisoned. 
(Report oe woode se104G- R. C., c. 34,5. F385 
iOS mCe DUC Cero mM SOOM CarDs GS. 22. 19019 Co 14. bs2°35 
C.S. 4434.) 

See note to § 14-296. : 

Where the agreed statement of facts in an action to re- 
cover the penalty under this section states that defendant 
kept a slot machine in his store, without a finding that 
the machine was illegal, the findings are insufficient to 
support a judgment against defendant. Nivens v. Justice, 
210 N. C. 349, 186 S. E. 237. 

Cited in State v. Webster, 218 N. C. 692, 12 S. E. (2d) 
272. 

§ 14-298. Gaming tables, illegal punchboards 
and slot machines to be destroyed by justices 
and police officers. — All justices of the peace, 
sheriffs, constables and officers of police are here- 
by authorized and directed, on information made 
to them on oath that any gaming table prohibited 
to be used by §§ 14-289 through 14-300, or any il- 
legal punchboard or illegal slot machine is in the 
possession or use of any person within the limits 
of their jurisdiction, to destroy the same by every 
means in their power; and they shall call to their 
aid all the good citizens of the county, if neces- 
sary, to effect its destruction. (Rev., s. 3720; 
Code, s. 1049; R. C., c. 34, s. 74; 1791, c. 336; 1798, 
Ceouste ee eros, c. 14,75. '4<-C. 'S) 4435.) 


See note to § 14-296. 

Enjoining Officers—The court should have found whether 
the slot machines involved were illegal in determining the 
plaintiff’s right to enjoin officers from interfering with his 
business. McCormick vy. Proctor, 217 N. C. 23, 6 S. E. 
(2d) 870. 

Cited in Daniels v. Homer, 139 N. C. 219, 226, 252, 51 S. 
E. 992; State v. Calcutt, 219 N. C. 545, 15 S. E. (2d) 9 (dis. 
op.) 


§ 14-299. Property exhibited by gamblers to be 
seized; disposition of same.—AIl moneys or other 
property or thing of value exhibited for the pur- 
pose of alluring persons to bet on any game, or 
used in the conduct of any such game, shall be 
liable to be seized by any justice of the peace or 
other court of competent jurisdiction or by any 
person acting under his or its warrant. Moneys 
so seized shall be turned over to and paid to the 
treasurer of the county wherein they are seized, 
and placed in the general fund of the county. Any 
property seized which is used for and is suitable 
only for gambling shall be destroyed, and all 
other property so seized shall be sold in the 
manner provided for the sale of personal property 
by execution, and the proceeds derived from said 
sale shall be turned over and paid to the treasurer 
of the county wherein the property was seized, to 
be placed by said treasurer in the general fund of 
the county. (Rev., s. 3722; Code, s. 1051; R. C., 
€..84, si 9T) L7OS erate ge. es 21943, co 84: °C." S. 
4436.) 

Editor’s Noté—The 1943 amendment inserted in the first 
sentence the words “or used in the conduct of any such 
game.” Prior to the amendment one-half of the moneys 
or property seized went to the person seizing them and 


the other half went to the use of the poor. 
Cited in North Carolina v. Vanderford, 35 Fed. 282, 286, 


§ 14-300. Opposing destruction of gaming tables 
and seizure of property.—If any person shall op- 


CH. 14. CRIMINAL LAW 


§ 14-302 


pose the destruction of any prohibited gaming ta- 
ble, or the seizure of any moneys, property or 
other thing staked on forbidden games, or shall 
take and carry away the same or any part thereof 
after seizure, he shall forfeit and pay to the person 
so opposed one thousand dollars, for the use of 
the state and the person so opposed, and shail, 
moreover, be guilty of a misdemeanor. (Rev., s. 
3723;* Code. "s1105257 hi Mart rad were es ly Sonne 
502; s. 4; C. S. 44372) ; 

Cited in North Carolina vy. Vanderford, 35 Fed. 282, 286. 


§ 14-301. Operation or possession of slot ma- 
chine; separate offenses.—It shall be unlawful for 
any person, firm or corporation to operate, keep 
in his possession or in the possession of any other 
person, firm or corporation, for the purpose of 
being operated, any slot machine that shall not 
produce for or give to the person who places coin 
or money, or the representative of either, the same 
return in market value each and every time such 
machine is operated by placing money or coin or 
the representative of either therein. Each time 
said machine is operated as aforesaid shall consti- 
tuite a separate offense. (1923, c. 138, ss. 1, 2; C. 
S. 4437(a).) 

Editor’s Note.—It was said in 1 N. C. Law Rev. 285, that 
“the interesting part of the statute is the definition of unlaw- 
ful machine or device as one that does not produce for or 
give to the person operating, playing or patronizing the ma- 
chine or device ‘the same return in market value each and 
every time such machine or device is operated or patronized 
by paying money or other thing of value.’ The act seems to 
cover all possible gambling devices not already covered by 
the lottery provisions of the Consolidated Statutes.” 

Construed with § 14-364——This and the two following sec- 
tions proscribing the operation and possession of slot ma- 
chines of the type therein defined, are not repealed by §§ 
14-304 to 14-309, proscribing ownership, sale, lease and 
transportation of such slot machines, since the two stat- 
utes are not repugnant, but are complementary. State v. 
Caleutt, 219 N. C. 545, 15 S. E. (2d) 9. 

Where an indictment charged defendant in one count 
with ownership, sale, lease and transportation of certain 
slot machines and devices prohibited by law, §§ 14-304 to 
14-309, and charged defendant in the second count with the 
operation and possession of certain illegal slot machines, un- 
der this and the two following sections, it was held that the 
different counts in the bill may stand as separate and dis- 
tinct offenses, and separate judgments may be entered 
thereon, and defendant’s contention of duplicity is utenable. 
Td. 

Value Required to Be Given.—Under this section, a slot 
machine so operated that one putting into it a coin receives, 
in any event, the value of such coin in chewing gum, and 
stands to win by chance additional chewing gum or discs of 
commercial value without further payment, is condemned by 
the statute as being unlawful. But if the slot machine were 
so operated that one who puts in a coin receives the same 
return in market value each and every time such machine is 
operated, it would not then fall within the condemnation of 
the statute. State v. May, 188 N. C. 470, 471. 125 S. E. 9. 

License of Lawful Machines Only.—The State license is- 
sued for the operation of a slot machine is for one that is 
lawful, and does not permit the operation of one so devised 
as to give to the one who happens to strike certain mechani- 
cal combinations more of the merchandise than received at 
other times. State v. May, 188 N. C. 470, 125 S. E. 9. 

Sufficiency of Indictment.—An indictment charging that the 
defendant “unlawfully and wilfully did operate a lottery, to 
wit, a slot machine (chapter 138, Public Laws 1923) against 
the form of the statute,” etc., is insufficient because it fails 
to inform the accused of the specific offense or the necessary 
ingredients thereof, notwithstanding the statute is cited. 
State v. Ballangee, 191 N. C. 700, 701, 132 S. E. 795. 

Cited in Calcutt v. McGeachy, 213 N. C. 1, 195 S. E. 49. 


§ 14-302. Punchboards, vending machines, and 
other gambling devices; separate offenses.—It 
shall be unlawful for any person, firm or corpora- 
tion to operate or keep in his possession, or the 
possession of any other person, firm or corpora- 
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tion, for the purpose of being operated, any punch- 
board, machine for vending merchandise, or other 
gambling device, by whatsoever name known or 
called, that shall not produce for or give to the 
person operating, playing or patronizing same, 
whether personally or through another, by paying 
money or other thing of value for the privilege of 
operating, playing or patronizing same, whether 
through himself or another, the same return in 
market value, each and every time such punch- 
board, machine for vending merchandise, or other 
gambling device, by whatsoever name known or 
called, is operated, played or patronized by pay- 
ing of money or other thing of value for the 
privilege thereof. Each time said punch-board, 
machine for vending merchandise, or other gam- 
bling device, by whatsoever name known or 
called, is operated, played, or patronized by the 
paying of money or other thing of value therefor, 
shall constitute a separate violation of this section 
as to operation thereunder. (1923, c. 138, ss. 3, 4; 
Gis 4437\(b)s) 

An indictment charging possession of gambling devices, 
but failing to charge that defendant operated the devices 
or had them in his possession for the purpose of being op- 
erated, is fatally defective. State v. Jones, 218 N. C. 734, 
12 Se BE: (2d): 292. 

§ 14-303. Violation of two preceding sections 
a misdemeanor.—A violation of any of the provi- 
sions of §§ 14-301, 14-302 shall be a misdemeanor 
punishable by a fine or imprisonment, or, in the 
discretion of the court, by both. (1923, c. 138, s. 
5; C. S. 4437(€).) 


§ 14-304. Manufacture, sale, etc., of slot ma- 
chines and devices.—It shall be unlawful to manu- 
facture, own, store, keep, possess, sell, rent, lease, 
let on shares, lend or give away, transport, or ex- 
pose for sale or lease, or to offer to sell, rent, lease, 
let on shares, lend or give away. or to permit the 
operation of, or for any person to permit to be 
placed, maintained, used or kept in any room, 
space or building owned, leased or occupied by 
him or under his management or control, any slot 
machine or device. (1937, c. 196, s. 1.) 


Editor’s Note.—For comment on this and the following 
sections, see 15 N. C. Law Rev. 340. 

Constitutionality.—This and following sections, prohibiting 
coin slot machines in the operation of which a player may 
make varying scores or tallies upon which wagers may be 
made, and differentiating between such machines and those 
returning a definite and unvarying service or things of value 
each time they are played, are in accord with the policy of 
the state to suppress gambling and have a reasonable rela- 
tion to this objective, and this statute is constitutional as a 
reasonable regulation relating to the public morals and 
welfare, well within the police power of the State.  Calcutt 
v. McGeachy, 213 N. C. 1, 195 S. E. 49; State v. Abbott, 218 
N. C. 470, 11 S. E. (2d) 539, followed in 218 N. C. 480, 481, 
482, 11 S. E. (2d) 545, 546, 547. 

Construed with § 14-301—See note to § 14-301. 

Not Repealed by 1939 Licensing Act.—The provisions of 
the Flanagan Act, ch. 196, Public Laws of 1937, proscribing 
the possession and distribution of a coin slot machine in 
the operation of which the user may secure additional 
chances or rights to use the machine, is not repealed by § 
105-66, since subsection 5 of that section expressly nega- 
tives the intention to license or legalize any gaming slot 
machine or device, and since subsection 1 of that section 
excludes from its licensing provisions slot machines which 
“automatically vend” any prize, ceupon or reward which 
may be used in the further operation of such machine, the 
word “vend” being equivalent to the word ‘give’? and the 
intent being to exclude from the licensing provisions a 
machine which provides a player with additional plays or 
games as a premium, prize, or reward irrespective of 
whether physical tokens of such premium, prize or reward 
are, or are not, delivered to the player. State v, Abbott, 
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218 N. C. 470, 11 S. E. (2d) 539, followed in 218 N. C. 480, 
481, 482, 11 S. E. (2d) 545, 546, 547. 
Cited in State v. Finch, 218 N. C. 511, 11 S. EB. (2d) 547, 


§ 14-305. Agreements with references to slot 
machines or devices made unlawful.—It shall be 
unlawful to make or permit to be made with any 
person any agreement with reference to any slot 
machines or device, pursuant to which the user 
thereof may become entitled to receive any money, 
credit, allowance, or anything of value or addi- 
tional chance or right to use such machines or de- 
vices, or to receive any check, slug, token or mem- 
orandum entitling the holder to receive any money, 
credit, allowance or thing of value. (1937, c. 196, 
Seve) , 


§ 14-306. Slot machine or device defined.—Any 
machine, apparatus or device is a slot machine or 
device within the provisions of §§ 14-304 through 
14-309, if it is one that is adapted, or may be read- 
ily converted into one that is adapted, for use in 
such a way that, as a result of the insertion of any 
piece of money or coin or othe: object, such ma- 
chine or device is caused to operate or may be 
operated in such manner that the user may receive 
or become entitled to receive any piece of money, 
credit, allowance or thing of value, or any check, 
slug, token or memorandum, whether of value or 
otherwise, or which may be exchanged for any 
money, credit, allowance or any thing of value, or 
which may be given in trade, or the user may se- 
cure additional chances or rights to use such ma- 
chine, apparatus or device; or in the playing of 
which the operator or user has a chance to make 
varying scores or tallies upon the outcome of 
which wagers might be made, irrespective of 
whether it may, apart from any element of chance 
or unpredictable outcome of such operation, also 
sell, deliver or present some merchandise, indica- 
tion or weight, entertaiament or other thing of 
value. This definition is intended to embrace all 
slot machines and similar devices except slot ma- 
chines in which is kept any article to be purchased 
by depositing any coin or thing of value, and for 
which may be had any article of merchandise 
which makes the same return or returns of equal 
value each and every time it is operated, or any 
machine wherein may be seen any pictures or 
heard any music by depositing therein any coin or 
thing of value, or any slot weighing machine or 
any machine for making stencils by the use of con- 
trivances operated by depositing in the machine 
any coin or thing of value, or any lock operated 
by slot wherein money or thing of value is to be 
deposited, where such slot machines make the 
same return or returns of equal value each and 
every time the same is operated and does not at 
any time it is operated offer the user or operator 
any additional money, credit, allowance, or thing 
of value, or check, slug, token or memorandum, 
whether of value or otherwise, which may be ex- 
changed for money, credit, allowance or thing of 
value or which may be given in trade or by which 
the user may secure additional chances or rights 
to use such machine, apparatus, or device, or in 
the playing of which the operator does not have a 
chance to make varying scores or tallies. (1937, 
Cw96, sts.) 

An indictment charging the ownership and distribution 
of slot machines adapted for use in such a way that as a 


result of the insertion of a coin the machine may be op- 
erated in such a manner that the user may secure addi- 
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tional chances or rights to use such machine and upon 
which the user has a chance to: make various scores upon 
the outcome of which wagers may be made, follows the 
language of this section and is sufficient to charge the of- 
fense therein defined. State v. Abbott, 218 N. C. 470, 11 
S. E. (2d) 539, followed in 218 N. C. 480, 481, 482, 11 S. E. 
(2d) 545, 546, 547. 

§ 14-307. Issuance of license prohibited—There 
shall be no state, county, or municipal tax levied 
for the privilege of operating the machines or de- 
vices the operation of which is prohibited by §§ 
14-304 through 14-309. (1937, c. 196, s. 4.) 


§ 14-808. Declared a public nuisance.—An ar- 
ticle or apparatus maintained or kept in violation 
of §§ 14-304 through 14-309 is a public nuisance. 
(LOST, 4c. 196,75. 5.) ; 


§ 14-309. Violation made misdemeanor. — Any 
person who violates any provision of §§ 14-304 
through 14-309 is guilty of a misdemeanor and 
upon conviction shall be fined or imprisoned in the 
discretion of the court. (1937, c. 196, s. 6.) 


Art. 38. Marathon Dances and Similar 
Endurance Contests. 


§ 14-310. Dance marathon and walkathons pro- 
hibited.—It shall be unlawful for any person, 
firm, association or corporation to promote, ad- 
vertise or conduct any marathon dance contests, 
walkathon contests and/or similar endurance con- 
tests, by whatever name called, of walking or 
dancing, and it shall be unlawful for any person 
to participate in any marathon dance contest, 
walkathon contest, and/or similar physical en- 
durance contest by walking and dancing continu- 
ing or intended to continue for a period of more 
than eight consecutive hours, whether or not an 
admission is charged and/or a prize awarded, and 
it shall be unlawful for any person to participate 
in more than one such contest or performance 
within any period of forty-eight hours. (1935, c. 
iL ay al) 


§ 14-311. Penalty for violation—Any persons 
violating the provisions of this article shall be 
guilty of a misdemeanor and shall be punishable 
by imprisonment in the county or municipal jail 
for not less than thirty days nor more than ninety 
days, or by a fine of not less than fifty dollars 
($50.00) nor more than five hundred dollars 
($500.00), or by both such fine and imprisonment 
in the discretion of the court. (1935, c. 13, s. 2.) 


§ 14-812. Each day made separate offense.— 
Each and every day that any person, firm or 
corporation shall continue such a contest or en- 
gage in any such activities and/or each day’s par- 
ticipation in such contest or advertisement of the 
same or do any act in violation of the provisions 
of this article shall be and constitute a distinct and 
separate offense. (1935, c. 13, s. 3.) 


Art. 39. Protection of Minors. 


§ 14-313. Selling cigarettes to minors.—If any 
person shall sell, give away or otherwise dispose 
of, directly or indirectly, cigarettes, or tobacco in 
the form of cigarettes, or cut tobacco in any form 
or shape which may be used or intended to be used 
as a substitute for cigarettes, to any minor under 
the age of seventeen years; or if any person shall 
aid, assist or abet any other person in selling such 
articles to such minor, he shall be guilty of a mis- 
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demeanor, and upon conviction shall be punished 
by fine or imprisonment in the discretion of the 
court. (Rev., s. 3804; 1891, c. 276; C. S. 4438.) 


Cross Reference.—As to giving intoxicants to unmarried 
niinors under 17 years of age, see §§ 14-331 and 14-332. 


§ 14-314. Aiding minors in procuring cigarettes ‘ 
duty of police officers—If any person shall aid 
or assist any minor child under seventeen years 
old in obtaining the possession of Cigarettes, or 
tobacco in any form used as a substitute therefor, 
by whatsoever name it may be called, he shall be 
guilty of a misdemeanor and upon conviction shall 
be fined or imprisoned in the discretion of the 
court. 

It shall be the duty of every police officer, upon 
knowledge or information that any minor under 
the age of seventeen years is or has been smok- 
ing any cigarette, to inquire of any such minor the 
name of the person who sold or gave him such 
cigarette, or the substance from which it was 
made, or who aided and abetted in effecting such 
gift or sale. Upon receiving this information from 
any such minor, the officer shall forthwith cause 
a warrant to be issued for the person giving or sell- 
ing, or aiding and abetting in the giving or selling 
of such cigarette or the substance out of which it 
was made, and have such person dealt with as the 
law directs. Any such minor who shall fail or re- 
fuse to give to any officer, upon inquiry, the 
name of the person selling or giving him such 
cigarette, or the substance out of which it was 
made, shall be guilty of a misdemeanor. (Rev., s. 
3805; 1891, c. 276, s. 2; 1913, c. 185; C. S. 4439.) 


§ 14-315. Selling or giving weapons to minors. 
—If any person shall knowingly sell, offer for 
sale, give or in any way dispose of to a minor any 
pistol or pistol cartridge, brass knucks, bowie- 
knife, dirk, loaded cane or sling-shot, he shall be 
guilty of a misdemeanor. (Reyv., s. 3832; 1893, c. 
514; C. S. 4440.) 


§ 14-316. Permitting young children to use dan- 
getfous firearms.—Any person, being the parent or 
guardian of, or standing in loco parentis to, any 
child under the age of twelve years, who shall 
knowingly permit such child to have the posses- 
sion or custody of, or use in any manner whatever, 
any gun, pistol or other dangerous firearm, 
whether such firearm be loaded or unloaded, or 
any other person who shall knowingly furnish 
such child any such firearm, shall be guilty of a 
misdemeanor, and upon conviction shall be fined 
not exceeding fifty dollars or imprisoned not ex- 
ceeding thirty days. (1913, c. 32; C. S. 4441.) 


§ 14-317. Permitting minors to enter barrooms, 
billiard rooms and bowling alleys.—If the keeper 
or owner of any barroom, billiard room or bowl- 
ing alley shall allow any minor to enter or remain 
in such barroom, billiard room or bowling alley, 
where before such minor enters or remains in such 
barroom, billiard room or bowling alley, the owner 
or keeper thereof has been notified by the par- 
ents or guardian of such minor not to allow him 
to enter or remain in such barroom, billiard room 
or bowling alley, he shall be guilty of a misde- 
meanor, and upon conviction shall be fined not 
exceeding fifty dollars or imprisoned not exceed- 
ing thirty days.  (Rev., s. 3729; 1897, c. 278° he} 
S. 4442.) 
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§ 14-318. Exposing children to fire.—Ii{ any per- 
son shall leave any child of the age of seven years 
or less locked or otherwise confined in any dwell- 
ing, building or enclosure, and go away from 
such dwelling, building or enclosure without leay- 
ing some person of the age of discretion in charge 
of the same, so as to expose the child to danger by 
fire, the person so offending shall be guilty of a 
misdemeanor, and shall be punished at the discre- 
tion of the court. (Rev., s. 3795; LSS wG: mo sa C. 
S. 4443.) 


§ 14-319. Marrying females under fourteen 
years old.—If any person shall marry a female 
under the age of fourteen years, he shall be guilty 
of a misdemeanor. (Rev., s. 3368; Code, s. 1083; 
Be Ca, G84, Ss, 465 016008 e104 gp sohdjied:C..S. 
4444.) 

Cross Reference.—As to capacity to marry in general, see 

1-2. 

Pie in Caroon y. Rogers, 51 N. C. 240. 

§ 14-320. Separating child under six months old 
from mother.—It shall be unlawful for any person 
to separate or aid in separating any child under 
six months old from its mother for the purpose 
of placing such child in a foster home or institu- 
tion, or with the intent to remove it from the state 
for such purpose, unless the consent in writing for 
such separation shall have been obtained from the 
clerk of the superior court and the county health 
officer of the county in which the mother resides, 
or of the county in which the child was born; and 
it shall be unlawful for any mother to surrender 
her child for such purpose without first having 
obtained such consent; provided, that in every 
instance the county superintendent of public wel- 
fare shall have made proper investigation of the 
condition and situation of said mother and child 
and shall make a written report of same to the 
clerk of court and the county health officer be- 
fore they take action. Any person violating this 
section shall, upon conviction, be fined not exceed- 
ing five hundred dollars or imprisoned for one 
year, or both, in the discretion of the court. (1917, 
be 59501919, 6, 240;°1939, ce: 56; .Cws. 4445y) 

Cross Reference.—As to adoption generally, see Chapter 


48. ; 
Editor’s Note—The 1939 amendment added the proviso to 


the. first sentence. 

§ 14-321. Failing to pay minors for doing cer- 
tain work.—Whenever any person, having a con- 
tract with any corporation, company or person for 
the manufacture or change of any raw material by 
the piece or pound, shall employ any minor to as- 
sist in the work upon the faith of and by color of 
such contract, with intent to cheat and defraud 
such minor, and, having secured the contract 
price, shall willfully fail to pay the minor when he 
shall have performed his part of the contract work, 
whether done by the day or by the job, the person 
so offending shall be guilty of a misdemeanor, and 
upon conviction shall be fined not more than fifty 
dollars or imprisoned not more than thirty days. 
(Rev., s. 3428a; 1893, c. 309; C. S. 4446.) 

Cross Reference.—As to child labor regulations, 
110-1 et seq. 


see § 


Art. 40. Protection of the Family. 


§ 14-322. Abandonment of family by husband.— 
If any husband shall willfully abandon his wife 
without providing adequate support for such wife, 
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and the children which he may have begotten upon 
her, he shall be guilty of a misdemeanor: Pro- 
vided, that the abandonment: of children by the 
father shall constitute a continuing offense and 
shall not be barred by any statute of limitations 
until the youngest living child shall arrive at the 
age of eighteen years. (Rev., s. 3355; Code, s. 970; 
1868-9, c. 209, s. 1; 1873-4, c. 176, s. 10; 1879, c. 
92; 1925, c. 290; C. S. 4447.) 


Cross References.—As to failure of husband to provide 
adequate support for family, see § 14-325. As to compe- 
tency of wife’s testimony upon trial of husband for aban- 
donment, see § 8-57, 

Editor’s Note.—The latter part of this section, providing 
that the abandonment shall be a continuing offense until the 
youngest child should arrive at the age of eighteen years and 
barring the running of the statute of limitation until that 
time was added by Public Laws 1925, ch. 290. 

The purpose of this section was to make unlawful a willful 
abandonment of a wife by a husband without providing ade- 
quate support for her. It is not made unlawful for a husband 
to simply willfully abandon his wife—a husband is not com- 
pelled to live with his wife if he provides her adequate 
support. Hyder vy. Hyder, 215 N. C, 239, 240, 1 S. E. (2d) 
540. 

Section must be strictly construed. 
Ne C. 3315379. (2d) 529. 

It has no application to illegitimate children, and there-’ 
fore an indictment drawn under this section charging de- 
fendant with the abandonment of his illegitimate child fails 
to charge a crime. State vy. Gardner, 219 N. GC) 3315 13S, 
E. (2d) 529. 

Two Offenses Created.—The placing of a comma after the 
words “such wife,” in this section, evinces the legislative 
intent to create two offenses, the one, the willful abandon- 
ment of the wife, and the other, the willful abandonment by 
the father of his children of the marriage; especially when 
construed in connection with section 14-325, making it a 
misdemeanor for the husband to “willfully neglect to pro- 
vide adequate support for his wife and the child or chil- 
dren which he has begotten by her.” State vy. Bell, 184 
Ne C701, 1152S. E. 190. 2 

This section in express terms constitutes the abandonment 
of children by the father a continuing offense. The prose- 
cution of an offense of this nature is a bar to a subse- 
quent prosecution for the same offense charged to have 
been committed at any time before the institution of the 
first prosecution, but it is not a bar to a subsequent pros- 
ecution for continuing the offense thereafter, as this is a 
new violation of the law. State v. Hinson, 209 N. C. 187, 
190, 183 S. E. 397. 

The willful failure and refusal to support an illegitimate 
child, constitutes a continuing offense. State y. Johnson, 
212 N. C. 566, 194 S. E. 319. 

Construed with § 14-325.—Where the husband has been 


State v. Gardner, 219 


convicted of wilfully abandoning his wife and minor 
children (under this section); and, secondly, of wilfully 
failing to support them (8 14-325), an order suspending 


judgment upon the second count, to take effect, however, 
upon the defendant’s failure to comply with the order for 
support under this first one, is not objectionable as being 
conditional or alternative. State vy. Vickers, 196 N. C, 
30 el dy Sia ln 175 

The Indictment.—An indictment against a husband fot 
abandoning his wife must aver his failure to support her, 
State v. May, 132 N. C. 1020, 43 S. E. 819. : 

Abandonment Must Be Willful—The willful abandonment 
of the wife is an essential element of the offense made crimi. 
nal by this section, and this, the prosecutrix is required to 
show beyond a reasonable doubt. State v. Falkner, 182 N, 
C. 793, 108 S. E. 756; State v. Smith, 164 N. C. 475, 79 S. BE, 
979. 

But there is no reversible error in the charge of the court 
for omitting the word “willful” in one part thereof when he 
has elsewhere repeatedly instructed the jury that in order to 
convict the abandonment must have been willful, which must 
be proved beyond a reasonable doubt. State v. Taylor, 175 
INE GS 833. 96754. Fe 20) 

Where the defendant is indicted under this section for 
failure to provide adequate support for his minor children, 
and in the prosecution of the action the evidence tends to 
show that the defendant and his wife were living apart and 
that he had not provided any support for his minor chil- 
dren for some time, and that a judgment had been entered 
in a civil action by the wife awarding all his personalty ex- 
cept his personal belongings, and that he had transferred 
his realty to his daughter for the support of the wife and 


[ 691] 


§ 14-322 CH. 14. 


minor children, there is no presumption of wilfulness from 
the failure to provide adequate support under § 14-323, and 
an instruction that leaves out this essential element of the 
crime will be held for reversible error. State v. Roberts, 
197) Non.G. 1662)" 150) S: she, 199: 


The word “willfully” as used in § 49-2 is used with 
the same import as in this section. State v. Cook, 207 
IN, (Ga 261 neroo eer Sereky. 757. 


Providing for Support. — It is within the discretion of 
the trial judge to provide for the support of the wife and 
the minor children of the marriage from the property or 
labor of the husband upon his conviction of wilfully aban- 
doning them (§§ 14-322, 14-324), and an order that he 
pay a certain sum of money into the clerk’s office monthly 
for this purpose, and secure compliance therewith by ex- 
ecuting a bond in the sum of one thousand dollars comes 
within the provisions of the statute. State v. Vickers, 196 
INennOMmEe sO meAS Oe 1h. 8 175. ; 

Where the husband has been convicted of abandoning 
his wife and minor children, the order of the judge provid- 
ing for their support should be definite in providing for 
the contingencies that may arise, such as the coming of 
age of the children, etc., and should state what part 
thereof is for the support of the wife and what part is 
for the support of the children; and an order requiring 
the defendant to pay a certain sum monthly into the of- 
fice of the clerk of the Superior Court, under a bond of 
the defendant to secure compliance, without further provi- 
sions, will be remanded so that a more definite order be 
given in the judgment of the lower court. State v. Vick- 
ers, 196 N.C. 239; 145° S. B.175. 

Both Abandonment and Non-Support Must Be Proved.— 
Both the fact of willful abandonment and that of failure to 
support must be alleged and proved, the abandonment, being 
a single act and not a continuing offense, day by day, but 
the duty to support being a continuing one during the marital 
union, to be performed by him unless relieved therefrom by 
legal excuse; and his willful abandonment and failure to pro- 
vide constitutes the statutory offense. State v. Beam, 181 
INC. 597, .1074S. se 429; 

“Tn State v. Johnson, 194 N. C. 378, 139 S. E. 697, it was 
said; ‘An offending husband may be convicted of aban- 
donment and nonsupport when—and only when—two things 
are established: First, a wilful abandonment of the wife; 


and, second, a failure to provide ‘“‘adequate support for 
such wife, and the children which he may have begotten 
upon her.” S. v. Toney, 162 N. C. 635, 78 S. Iesi5se? S: 


vy. Hopkins, 130 N. C. 647, 40 S. E&. 973. The abandonment 
must be wilful, that is, without just cause, excuse or jus- 
tification. S. v. Smith, 164 N. C. 475, 79 S. EB. 979. And 
both ingredients of the crime must be alleged and proved. 
S. v. May, 132 N.’ C. 1020, 1021, 43 S. B.- 819.2”? State v. 
Yelverton, 196 N: C. 64, 65, 144 S. E. 534. 

Good Faith of Abandonment Question for Jury.—In a pros- 
ecution of a husband for abandonment the question whether 
such abandonment was in good faith for the causes assigned 
is for the jury. State v. Hopkins, 130 N. C. 647, 40 S. E. 973. 

Separation by Consent.—Where the wife has consented to a 
separation from her husband, his leaving her is not an 
abandonment within the meaning of this section. State v. 
Smith, 164 N. C. 475, 79 S. E. 979. 

An offer of a home when not made in good faith, and when 
refused, is equivalent to abandonment by the husband. State 
v. Smith, 164 N. C. 475, 79 S. E. 978. 

Divorce after First Conviction No Defense on New Trial.— 
Where the husband has been indicted, tried, and convicted 
for the criminal abandonment of his wife, under this section, 
and upon appeal he has been granted a new trial, the fact 
that since his former conviction his wife has obtained an ab- 
solute divorce from him will not avail him as a defense. 
State v. Faulkner, 185 N. C. 635, 116 S. E. 168. 

Abandonment of Children after Divorce.—The father’s duty 
to the children is not lessened by the fact that a decree of 
absolute divorcement has been obtained, the obligation to 
support his own children continuing after the marriage re- 
lation between him and his wife has been severed by the law. 
State v. Bell, 184 N. C. 701, 115 S. E. 190. 

Denial of Paternity—Where the husband in an action 
for nonsupport of a child admits the nonsupport, but de- 
nies that he is the father, and introduces evidence in sup- 
port thereof, an instruction that withdraws the question 
of the paternity of the child from the jury is reversible 
error. State v. Ray, 195 N. C. 628, 143 S. E. 216. 

Wife Guilty of Adultery.—Where a wife is guilty of adul- 
tery, her husband is not liable to prosecution for abandon- 
ment. State v. Hopkins, 130 N. C. 647, 40 S. E. 973. 

Upon the trial of the husband for abandonment, under this 
section, the wife’s unchastity is a defense, which he may 
put in issue by cross-examination or otherwise, with the bur- 
den remaining on the State to show his guilt beyond a rea- 
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sonable doubt. 
756. 

While ordinarily the husband may not . withdraw his 
support from his wife and children, and compel her to 
leave him without violating this section, it is one of the 
exceptions to the rule under which the husband may prove 
justification, when she has committed adultery with an- 
other man, and an instruction which deprives the hus- 
band of this defense is reversible error. State v. John- 
son, 194 N. C. 378, 139 S. E. 697. 

Competency of Wife’s Testimony.—Under § 8-57 the 
wife is a competent witness against her husband ‘‘as to the 
fact of abandonment, or neglect to provide adequate sup- 
port.””’ She is not, however, a competent witness to prove 
the fact of marriage. State v. Brown, 67 N. C. 470. See 
§ 8-57 and notes thereunder. 

Not a Continuing Offense.—The crime of willful abandon- 
ment by the husband of his wife is not a continuing offense, 
day by day, and where there has been a complete act of 
abandonment and no renewal of the marital association, the 
act must have occurred within two years next before indict- 
ment found. State v. Hannon, 168 N. C. 215, 83 S. E. 701. 

Cendonation by Wife Does Not Bar Prosecution.—Abandon- 
ment of the wife by the husband is a statutory offense, and 
it is not condoned, so far as the State’s right to prosecute is 
concerned, by a subsequent resumption of the marital rela- 
tion. State v. Manon, 204 N. C. 52, 167 S. E. 493. 

Jurisdiction.—The constructive domicile of the wife is that 
of her husband, and where he has resided in another State 
and has left her there, and where for business or other 
reasonable purposes he has come to this State and made 
his domicile here, and she has followed him and he has 
then abandoned her and ceased to contribute to her sup- 
port and that of his child born to them in lawful wedlock, 
the abandonment oceurs in this State and is within the ju- 
risdiction of the courts of this State and subject to the pro- 
visions of our statute making it a misdemeanor. State v. 
Sneed, 197 N. C. 668, 150 S. E. 197. 

Venue.—When the husband has agreed to a separation from 
his wife upon consideration of his remitting periodically a 
certain sum of money to a certain county in which she was 
to reside, and he fails of performance, the venue of an action 
under the provisions of this section, is in that county. State 
v. Hooker, 186 N. C. 761, 120 S. E. 449. 

Same—Where Husband Non-Resident.—Where a man will- 
fully abandons his wife in this State and fails to send her 
funds for an adequate support, when he was residing in an- 
other State, he cannot direct her choice of residence and is 
indictable under this section in the county of her residence. 
State v. Beam, 181 N. C. 597, 107 S. E. 429. 

Statute of Limitations—Where the abandonment consisted 
in the failure to remit her a certain sum of money periodic- 
ally to a certain county in which his conduct had forced her 
to reside, the failure to support occurred at the time he failed 
to perform his agreement, and the statute will begin to run 
from that date, and was not a bar under the facts of this case 
State v. Hooker, 186 N. C. 761, 120 S. E. 449. 


Same—Renewa! of Cohabitation. — Where a man willfully 
abandons his wife, sends remittances for her support, returns 
and lives with her as man and wife for a while, and again 
abandons her, his willfully leaving her the second time with- 
out providing an adequate support for her is‘a fresh abandon- 
ment and failure to support, and an indictment found within 
two years therefrom is not barred by the statute of limita- 
tions. State v. Beam, 181 N. C. 597, 107 S. E. 429. 

Same—Promise and Gifts.—The promise of the father to 
support his children and his making gifts to them is sufficient 
to repel the bar of the two-year statute of limitations, whether 
he was living in the home with them or otherwise, in pro- 
ceedings under this section for his willfully abandoning 
them. State v. Bell, 184 N. C. 701, 115 S. E. 190. 

Instruction.—Plaintiff’s contention that the court should 
have charged that the failure to provide support under this 
section must have been willful in order to constitute an 
abandonment is untenable. Hyder v. Hyder, 215 N. C. 239, 
1,8. E. (2d), 540; 

Plea in Abatement after Plea of Not Guilty.—Where the 
defendant has been convicted of abandoning his wife and 
child and failing to provide an adequate support for them 
under the provisions of this section, his plea in abatement 
comes too late after his plea of not guilty. State v. Hooker, 
186 ON. (C76), = 220 Seas 

Amendment of Complaint.—See § 1-129, 

Sufficient Evidence to Show Willful Abandonment and 
Failure to Support Minor Child.—Evidence that defendant 
refused to support his minor child although repeated de- 
mands were made on him after the parties had returned to 
this State, is held to show that the offense of willful aban- 
donment and failure to support said minor child was com- 
mitted by the defendant in this State, since this section 


State v. Falkner, 182 N. C. 793, 108 S. E. 
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provides that the abandonment by the father of a minor 
child shall constitute a continuing offense. State v. Hin- 
son, 209 N. C. 187, 183 S. E. 397. 

Punishment for Violation—Our Constitution, Art. II, sec. 
4, making a person guilty of a misdemeanor punishable by 
commitment to houses of correction, leaves the matter of 
establishing a house of correction to the discretion of the 
legislature, and a husband convicted of abandonment un- 
der this section, may be imprisoned or assigned to work 
on the roads during his term. State v. Faulkner, 185 N. 
638, 1165. 5. 168. 

Husband Cannot Be Twice Convicted. — A husband once 
convicted of an abandonment of his wife cannot be again 
tried for the same offense, he not having lived with her 
‘since the original abandonment. State v. Dunston, 78 N. C. 
418. 

Autrefois Acquit and Convict.—In a prosecution for the 
violation of this section a plea by the defendant of former 
conviction of the same offense is good as to the period prior 
to the conviction, but it is not a bar to the prosecution for 
his failure to provide adequate support for his children sub- 
sequent thereto. State v. Jones, 201 N. C. 424, 160 S. E. 468. 

Wife Not Deprived of Civil Remedies.—Requiring the state 
to show the husband’s willful abandonment of his wife, etc., 
beyond a reasonable doubt, under this section, does not 
deprive the wife of her civil remedies under the provisions 
of section 50-16. State v. Falkner, 182 N. C. 793, 108 S. E. 
756. 

Quoted in Jeffreys v. Hocutt, 195 N. C. 339, 343, 142 S. 
E. 226. 

Applied in State v. Woodland, 119 N. C. 779, 25 S. E. 719; 
Junior Order of United American Mechanics y. Tate, 212 N. 
Gu305, 1935, 9) 2. 397, 113) A. T,, R.. 1514. 

Cited in Steel v. Steel, 104 N. C. 631, 10 S. E. 707; State v. 
Henderson, 207 N. C. 258, 260, 176 S. E. 758; Phelps 
Dodge Corp. v. National Labor Relations Board, 313 U. S. 
Mes aGl iS siCty 845.080. Le BoeIZ7i, 133 A.e0%, IR. 61217, 


§ 14-323. Evidence that abandonment was wil- 
ful—lIf the fact of abandonment of and failure to 
provide adequate support for the wife and chil- 
dren shall be proved, or, while being with such 
wife, neglect by the husband to provide for the 
adequate support of such wife or children shall be 
proved, then the fact that such husband neglects 
applying himself to some honest calling for the 
support of himself and family, and is found saun- 
tering about, endeavoring to maintain himself by 
gaming or other undue means, or is a common 
frequenter of drinking houses, or is a known com- 
mon drunkard, shall be presumptive evidence that 
such abandonment and neglect is willful. (Rev., 
s. 3356; Code, s. 971; 1868-9, c. 209, s. 3; C. S. 
4448.) 


When Evidence for Defendant Necessary. — Where the 
nonsupport and abandonment of the husband are both es- 
tablished or admitted, under this section, it may be neces- 
sary for the defendant to come forward with his evidence 
and proof that the abandonment was not willful to avoid 
the risk of an adverse verdict. State v. Falkner, 182 N. 
C793; 108 Si H. - 756. 

Cited in Steel v. Steel, 104 N. C. 631, 10 S. E. 707. 


§ 14-324. Order to support from husband's 
property or earnings.—Upon any conviction for 
abandonment, any judge or any recorder having 
jurisdiction thereof may, in his discretion, make 
such order as in his judgment will best pro- 
vide for the support, as far as may be necessary, 
of the deserted wife or children, or both, from 
the property or labor of the defendant. (1917, c. 
259; C. §. 4449.) 

A judgment ‘that the defendant be confined in the com- 
mon jail for one year upon each count in the indictment, 
the term under one count to begin at the expiration of 
the term under the other, the judgment to be fully satis- 
fied at the expiration of both terms, with provision that 
the judgment be suspended upon the payment to his 
abandoned wife and children certain monthly sums for a 
definite period and the giving of a bond for compliance 
therewith, is in this case held to be sufficiently certain 
and definite in its terms. State v. Vickers, 197 N. C. 
62, 147 S. E. 673. See notes to § 14-322, 
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In Addition to Section 14-322.—This section is in addition 
to the powers conferred by section 14-322, and does not 


otherwise modify or interfere with its force and effect in 
making the abandonment of the wife a misdemeanor, State 
Vin Hawlkners 0185 ON. C1635, 116.)S... E..168. 

“Husband,” Applies after Divorce.—This section, uses the 
word “husband” as descriptio personae, in his relation to the 
child of the marriage to whom his duty of support continues 
after a decree of divorcement has been entered; and does not 
confine the offense to the abandonment of the wife. State v. 
Bell, 184° NV C701) 115: S. E. 190: 

A judgment under this section is not conditional because 
of an order that capias issue at any time on motion of the 
solicitor, for such order is void and not a part of judgment 
and capias may issue upon an order of the court. State v. 
Manon, 204 N. C. 52, 167 S. E. 493. 

The practice of suspending judgments or staying execu- 
tions in criminal prosecutions upon reasonable and just 
terms, with the consent of defendant, is established by cus- 
tom and judicial decision, and in prosecutions for abandon- 


ment has received express legislative sanction under this 
section. State v. Henderson, 207 N. C. 258, 176 S. E. 
758. 


Judgment Entered without Notice after Default in Pay- 
ment Is Void.—In State v. Brooks, 211 N. C. 702, 703, 191 
S. E. 749, an order was entered requiring the defendant to 
pay into the clerk’s office for the support and maintenance 
of his children certain monthly stipulated amounts, after in- 
dictment under § 14-322. Default having been made in said 
payments, judgment was entered upon the defendant’s orig- 
inal plea without his knowledge or presence, and the de- 
fendant was sentenced to two years on the road. It was 
held that the judgment was void because entered without 
the knowledge or presence of the accused. 


§ 14-325. Failure of husband to provide ade- 
quate support for family.—If any husband, while 
living with his wife, shall willfully neglect to pro- 
vide adequate support of such wife or the children 
which he has begotten upon her, he shall be guilty 
of a misdemeanor. Upon conviction of any hus- 
band as herein provided, the court having juris- 
diction thereof may in his discretion make such or- 
der as in his judgment will best provide for the 
support of such wife or children, and may commit 
the said husband to the common jail of the county, 
to be hired out by the county commissioners for 
such length of time as the court may deem proper, 
which said wage or salary shall be paid to the said 
wife or children, to be used toward their support. 
GRev, ssoa50) Codey sia97221868-9) cc: 209. 's.4.27 
HNO 24 eC OeSe LS 187 ORC OR 1991 ole 0382)C.tS, 
4450.) 


Cross Reference.—As 
dren, see § 14-322. 

Editor’s Note.—The last sentence of the section was added 
by Public Laws of 1921, ch. 103. 

Sufficiency of Indictment.—An indictment charging viola- 
tion and following the words of the statute is sufficient. 
State v. Kerby, 110 N. C. 558, 14 S. E. 856. 

Cited in State v. Bell, 184 N. C. 701, 115 S. E. 190. 


§ 14-326. Abandonment of child by mother.— 
If any mother shall willfully abandon her child 
or children, whether legitimate or illegitimate, 
and under sixteen years of age, she shall be guilty 
of a misdemeanor. (1931, c. 57, s. 1.) 


to abandonment of wife and _ chil- 


Art. 41. Intoxicating Liquors. 


§ 14-327. Adulteration of liquors.—If any per- 
son shall adulterate any spirituous, alcholic, vinous 
or malt liquors by mixing the same with any sub- 
stance of whatever kind, except as provided in the 
following section, or if any person shall sell or of- 
fer to sell any spirituous, alcoholic, vinous or malt 
liquors, knowing the same to 5e thus adulterated, 
or shall import into this state any spirituous or in- 
toxicating liquors, and sell or offer to sell such 
liquor, knowing the same to be adulterated, he 
shall be guilty of a misdemeanor and shall be fined 
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or imprisoned, or both, at the discretion of the 
court. (Rev., s. 3512; Code, s. 982; 1858-9, c. 57, 
ss, ol, 4:0C. 824451,) 


Cross Reference.—As 
uors, see chapter 18, 


to regulation of intoxicating liq- 

§ 14-328. Selling recipe for adulterating liquors. 
—If any person shall sell or offer for sale any rec- 
ipe or formula whatever for adulterating any 
spirituous or alcoholic liquors, by mixing the same 
with any substance of whatever kind, except as is 
herein provided, he shall be guilty of a felony, and 
shall be fined or imprisoned as is provided in the 
preceding section: Provided, that this section and 
the two sections that immediately precede and fol- 
low it respectively shall not be so construed as to 
prevent druggists, physicians and persons engaged 
in the mechanical arts from adulterating liquors 
for medical and mechanical purposes. (Rev., s. 
B51a° Code, .s. 984; 1858-9,.c.. 57,9 ses0e, 133. 'C ome 
4452.) 

§ 14-329. Manufacturing or selling poisonous 
liquors.—If{ any person shall manufacture, sell, or 
in any way deal out spirituous liquors, of any name 
or kind, to be used as a drink or beverage, and the 
same shall be found to contain any foreign proper- 
ties or ingredients poisonous to the human system, 
he shall be guilty of a felony and shall be impris- 
oned in the state’s prison not less than five years, 
and may be fined in the discretion of the court. 
It shall be competent for any citizen, after mak- 
ing purchase of any spirituous liquor, to cause the 
same to be analyzed by some known competent 
chemist, and if upon such analysis it shall be 
found to contain any foreign poisonous matter, it 
shall be prima facie evidence against the party 
making such a sale. (Rev., s. 3522; Code, s, 983; 
1873-4, c. 180, ss. 1, 2; C. S. 4453.) 


§ 14-330. Selling or giving away liquor near po- 
litical speaking.—If any person shall sell or give 
away, either directly or indirectly, any spirituous 
liquors, wine or bitters containing alcohol, within 
two miles of any place at which political public 
speaking shall be advertised to take place, and 
does take place, during the day on which such 
speaking shall take place, he shall be guilty of a 
misdemeanor, and shall be fined not less than ten 
dollars nor more than twenty dollars, or impris- 
oned not exceeding twenty days. (Rev., s. 3528; 
Code, s. 1079; 1879, c. 212; C. S. 4454.) 


§ 14-331. Giving intoxicants to unmarried mi- 
nors under seventeen years old.—If{ any person 
shall give intoxicating drinks or liquors to any un- 
married minor under the age of seventeen years; 
or if any person shall aid, assist or abet any other 
person in giving such drinks or liquors to such 
minor, he shall be guilty of a misdemeanor, and 
upon conviction shall be punished by fine or im- 
prisonment in the discretion of the court; but noth- 
ing in this section shall prevent any parent or 
other person standing in loco parentis from giving 
or administering any such drinks or liquors to his 
minor child for medicinal purposes, nor any phy- 
sician from giving or administering such drinks 
or liquors to any minor patient under his care; 
nor shall this section apply to the giving or using 
of wine in the administration of the sacrament. 
(1915, c. 82; C. S. 4455.) 


Cross Reference.—As to giving cigarettes to minors, see 
§§ 14-313 and 14-314. 
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§ 14-332. Selling or giving intoxicants to unmar- 
ried minors by dealers; liability for exemplary 
damages.—If any dealer in intoxicating drinks or 
liquors sell, or in any manner part with for a com- 
pensation therefor, either directly or indirectly, 
or give away such drinks or liquors, to any un- 
married person under the age of twenty-one years, 
knowing such person to be under the age of 
twenty-one years he shall be guilty of a misde- 
meanor; and such sale or giving away shall be 
prima facie evidence of such knowledge. Any per- 
son who keeps on hand intoxicating drinks or liq- 
uors for the purpose of sale or profit shall be con- 
sidered a dealer within the meaning of this sec- 
tion. 

The father, or if he be dead, the mother, guard- 
ian or employer of any minor to whom a sale or 
gift shall be made in violation of this section, shall 
have a right of action in a civil suit against the 
person so offending by such sale or gift, and upon 
proof of such illicit sale or gift shall recover from 
the party so offending such exemplary damages 
as a jury may assess: Provided, that such assess- 
ment shall not be less than twenty-five dollars. 
(Rev., ss. 3524, 3525; Code, ss. 1077, 1078; 1873-4, 
c. 68; 1881, c.. 242; C. S. 4456.) 


For cases under this law, see Spencer v. Fisher, 158 N. 
C. 264, 73 S. E. 810; 161 N. C. 116, 76 S. EB. 731; State v. Kit- 
telle, 110 N. C. 560, 15 S. E. 103; State v. Lawrence, 97 N. 
C. 492, 2 S. E. 367; State v. Walker, 103 N. C. 413, 4S. E. 


582. 
Art. 42. Public Drunkenness. 


§ 14-333. Public drinking on railway passenger 
cars; copy of section to be posted.—Any person 
who shall publicly engage in the drinking of in- 
toxicating liquors in the presence of passengers 
on any passenger car shall be guilty of a misde- 
meanor, and upon conviction shall be fined not 
less than ten dollars nor more than fifty dollars, 
or imprisoned not to exceed thirty days. This 
section shall not apply to any smoking. compart- 
ment or to any closet, dining or buffet car. It 
shall be the duty of all railway companies to have 
posted a copy of this section in all passenger 
coaches used for transporting passengers within 
the state.” (1907, c 455; C. SS. 4a57 5 


§ 14-334. Public drunkenness and _ disorderli- 
ness.—It shall be unlawful for any person to be 
drunk and disorderly in any public place or on 
any public road or street in North Carolina; per- 
son or persons convicted of a violation hereof shall 
be guilty of a misdemeanor, and shall be fined not 
exceeding fifty dollars or imprisoned not exceed- 
ing thirty days in the discretion of the court. 
(1921j\c.°2113°C. S.) 4457(a):;) 

Verdict of guilty of disorderly conduct but not of drunk- 
enness will not support conviction for drunken and disorderly 
conduct under this section. State v. Myrick, 203 N. @ 8g, 
164 S. E. 328. 

§ 14-335. Local: Public drunkenness—If any 
person shall be found drunk or intoxicated on the 
public highway, or at any public place or meeting, 
in any county, township, city, town, village or 
other place herein named, he shal! be guilty of a 
misdemeanor, and’ upon conviction shall be pun- 
ished as is provided in this section: 

1. By a fine of not more than fifty dollars, or by 
imprisonment for not more than thirty days, in 
the counties of Alamance, Ashe, Avery, Bruns- 
wick, Burke, Catawba, Cherokee, Clay, Cleve- 
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land, Dare, Davie, Duplin, Franklin, Gaston, 
Graham, Greene, Haywood, Henderson, Hyde, 
Johnston, Lincoln, Madison, McDowell, Mit- 


chell, Moore, Northampton, Orange, Pitt, Rich- 
mond, Rutherford, Scotland, Stanly, Union, Vance, 
Warren, Washington, Wayne, Wilkes and Yad- 
kin, and at Pungo in Beaufort county. (1907, cc. 
305, 785, 900, 976; 1908, c. 113; 1909, c. 815; Pub. 
Loc, 1915,..c:..790; Pub...Lo¢s 191%, :cen 447. 475; 
Pub. Loc. 1919, cc. 148, 200; Ex. Sess. 1924, c. 5; 
1929, c. 135; 1931, c. 219; 1935, c. 49, s. 1; 1935, c. 
208; 1937, cc. 46, 96, 286, 329, 443; 1941, cc. 334, 
336; C. S. 4458.) 

2. From and after February 28, 1935, it shall 
be lawful for any justice of the peace in Cherokee, 
Jackson and Clay counties, or any mayor of any 
incorporated city or town in said counties, in im- 
posing the prison sentence provided for in this 
section as amended, to sentence the defendant to 
thirty days in prison to be assigned to work on 
the highways of the state of North Carolina under 
the supervision of the State Highway and Public 
Works Commission, and in any case where any 
such defendant is so sentenced for as much as 
thirty days it shall be lawful for, and the duty of, 
the State Highway and Public Works Commis- 
sion to receive and work such prisoner, as is now 
provided by law in case of sentences by judges of 
the superior court. (1935, c. 49, s. 4; 1939, c. 55.) 

3. By a fine of not less than three dollars nor 
more than fifty dollars, or by imprisonment for 
not more than thirty days, in Yancey county. 
C1900 622565 CS. 4458.) 

4. By a fine of not less than two dollars and 
fifty cents nor more than fifty dollars, or by 
imprisonment for not more than thirty days, in 
Buncombe county. (1909, c. 271; C. S. 4458.) 

5. By a fine of not less than five dollars nor 
more than ten dollars in Wake county. (1907, c. 
908; C. S. 4458.) 

6. By a fine of not less than five dollars nor 
more than fifty dollars, or by imprisonment for 
not more than ten days, in the village of Kan- 
napolis, or on the premises or within one mile 
of the Kannapolis cotton mills. (1909, c. 46, s. 2; 
C.-S) 4458.) 

7. By a fine, for the first offense, of not less 
than ten nor more than twenty dollars; for sec- 
ond and further offense, not less than twenty nor 
more than thirty dollars, or imprisoned for not 
more than twenty days, in Transylvania county. 
(Pub. ‘Loc. 1919, .c,.190; Rev.,°373371897)) c. 57; 
1899, cc. 87, 208, 608, 638; 1901, c. 445; 1903, cc. 
116, 124, 523, 758; C. S. 4458.) 

8. By a fine of fifteen dollars or imprisonment 
for ten days for the first offense; by a fine of 
twenty-five dollars or imprisonmert for twenty 
days for the second offense; by a fine of fifty 
dollars or imprisonment for thirty days for the 
third and subsequent offenses, in the King high 
school district, Stokes county. (1933, c. 287.) 

9. By a fine of not less than five dollars or 
more than fifty dollars or by imprisonment for 
not more than thirty days, in the discretion of 
the court in Swain county. (1933, c. 10.) 


10. In Harnett, Mecklenburg, Montgomery, 
Nash, Pender, and Wilson Counties, by a fine, for 
the first offense of not more than fifty dollars, or 
imprisonment for not more than thirty days; for 
the second offense within a period of twelve 
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months by a fine of not more than one hundred 
dollars, or imprisonment for not more than sixty 
days; and for the third offense within any twelve 
months’ period, such third offense is to be 
declared a misdemeanor, punishable within the 
discretion of the court. (1935, cc. 284, 350; 1943, 
c. 268, ss. 1-3.) 

11. In Guilford and Surry counties, by a fine, 
for the first offense, of not more than fifty dollars, 
or imprisonment for not more than thirty days; 
for the second offense within a period of twelve 
months by a fine of not more than one hundred 
dollars, or imprisonment for not more than sixty 
days; and for the third offense within any twelve 
months’ period, such third offense to be declared 
a misdemeanor, punishable as a misdemeanor, 
within the discretion of the court. (1935, c. 207; 
1937, c. 203; 1941, cc. 82, 150.) 

12. In Edgecombe county, by a fine, for the first 
offense, of not more than fifty dollars ($50.00), or 
imprisonment for not more than thirty days; for 
the second offense within a period of twelve 
months, by a fine of not more than one hundred 
dollars ($100.00), or imprisonment for not more 
than sixty days; and for the third offense within 
any twelve months’ period such offense is declared 
a misdemeanor, punishable as a misdemeanor 
within the discretion of the court. (1937, c. 95.) 

13. In Jackson and Macon counties, any person 
violating this section shall be guilty of a misde- 
meanor and, upon conviction, shall be punished in 
the discretion of the court. Provided, that in the 
event the county commissioners of Jackson county 
abolish the recorder’s court of said county, then, 
and in that event, the first sentence of this subsec- 
tion shall not apply to Jackson county. (Pub. 
ocr 192i, cody. © ub. Loc. 71981, c.'413,) 


14. Any person or persons found drunk or in- 
toxicated on the public highway, or at any public 
place or meeting in Currituck County, shall be 
guilty of a misdemeanor and upon conviction 
shall be fined not less than ten dollars ($10.00), 
nor more than fifty dollars ($50.00) for each 
offense, or be imprisoned not exceeding thirty 
(30) days, at the discretion of the court. 


Upon complaint before any justice of the 
peace, he shall issue a warrant for the arrest of 
the accused and in the absence of a duly au- 
thorized officer to execute the said warrant, he 
shall deputize any citizen to execute the same. 
(1943, c. 506.) 


Editor’s Note.—By the amendment of 1929 paragraph one 
of this section was made applicable in Northhampton. 

Public Laws of 1933, c. 287, added subdivision &, relating 
to King High School District, Stokes county. Chapter 10 
struck out Swain from the list of counties in subdivision 1, 
and added subdivision 9 applicable in that county only. 

Public Laws of 1935, chapter 208, added Orange to the 
list of counties in subsection 1. Public Laws of 1935, 
chapter 49, added Cherokee and Clay to subsection 1 and 
deleted other subsections applicable to said counties. Sec- 
tion 4 of this amendatory act makes it lawful for Cherokee 
and Clay counties to sentence the defendant to thirty days 
in prison to be assigned to work on the highway. Public 
Laws 1939, c. 55, made said section 4 of chapter 49 of Pub- 
lic Laws of 1935, applicable to Jackson county. Public 
Laws of 1935, chapter 350, added subsection 10 to the section. 
Public Laws of 1935, chapter 207, added subsection 11. 

The 1937 amendments made subsection 11 applicable to 
Surry county, and added subsection 12, The amendments 
also: inserted several counties in the list in subsection 1 as 
follows: C. 46, Duplin; c. 965, Johnston; c. 286, Avery, 
Davie, Mitchell, Wilkes and Yadkin; ¢. 329, Alamance; c. 
443, Brunswick. 
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Public Laws 1941, c. 334, amended subsection one by in- 
serting “‘Burke’”’ in the list of counties. And Public Laws 
1941, c. 336, inserted “Wayne” therein. 

For prior amendatory acts relating to Burke county, see 
Public Laws 1941, cc. 82, 150. 

Subsection 10 was derived from the Public Laws of 1935 
and from the first 1943 amendment. The latter struck 
Mecklenburg from the list of counties in subsection 1. The 
second 1943 amendment struck from subsection 1 the town- 
ships of Poplar Branch and Fruitville in Currituck County 
and added subsection 14. 


Art. 48. Vagrants and Tramps. 


§ 14-336. Persons classed as vagrants.—If any 
person shall come within any of the following 
classes, he shall be deemed a vagrant, and shall be 
fined not exceeding fifty dollars or imprisoned 
not exceeding thirty days: Provided, however, 
that this limitation of punishment shall not be 
binding except in cases of a first offense, and in all 
other cases such person may be fined or impris- 
oned, or both, in the discretion of the court: 

1. Persons wandering or strolling about in idle- 
ness who cre able to work and have no property 
to support them. 

2. Persons leading an idle, immoral or profligate 
life, who have no property to support them and 
who are able to work and do not work. 

3. All persons able to work having no property 
to support them and who have not some visible 
and known means of a fair, honest and reputable 
livelihood. 

4. Persons having a fixed abode who have no 
visible property to support them and who live by 
stealing or by trading in, bartering for or buying 
stolen property. 

5. Professional gamblers living in idleness. 

6. All able-bodied men having no other visible 
means of support who shall live in idleness upon 
the wages or earnings of their mother, wife or 
minor children, except of male children over eight- 
een years old. 

”. Keepers and i:mates of bawdy-houses, as- 
signation houses, lewd and disorderly houses, and 
other places where illegal sexual intercourse 1s 
habituajly carried on: Provided, that nothing here 
is intended or shall be construed as abolishing the 
crime of keeping a bawdy-house, or lessening the 
punishment by law for such crime. (Rev., s. 3740; 
M6O0nse soos 190%, Ke. 1012.56.00; LOTS. 75301915; 
ci: Ce S$. 4459.) 

Cross References.—As to effect of § 108-80 et seq. on this 
section, see § 108-89. As to prostitution, see § 14-203. 

Editor’s Note—For a case decided under the former law, 
acts 1886, ch. 42, see State v. Custer, 65 N. Ca7339. on 

Amendment to Warrant.—Where a warrant in a criminal 
action charges the defendant with “being a vagrant,” it is 
within the discretion of the judge to allow an amendment 
specifying the particular act under which it has been issued; 
and while it is the better practice to reduce the amendment 
to writing at the time, the order is self executing, and 
failure to do so does not destroy its legal effect. State v. 
Walker, 179 N. C. 730, 102 S. FE. 404. See also State v. 
Price, 175 N. C. 804, 95 S. E. 478. 

Evidence._By express statutory provision (§ 14-188), the 
reputation that a house is kept as a bawdy house may be 
received in evidence on the trial of a person for keeping 


one, under an indictment for vagrancy, étc., and the statute 
is constitutional and valid. State v. Price, 175 N. C. 804, 
95 S. E. 478. 2. 

Imposition of Wrong Sentence.—Where a conviction for 
vagrancy has been legally had under this section, and the 
sentence has been imposed of imprisonment for twelve 
months allowed under section 14-208, the case will be re- 
manded for the imposition of the proper sentence. State v. 
Walker, 179 N. C. 730, 102 S. E. 404. 


§ 14-337. Police officers to furnish list of disor- 
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derly houses; inmates competent and compellable 
to testify.—It shall be the duty of the chief of po- 
lice, marshal, constable or other chief ministerial 
officer of each city and town in this state to fur- 
nish every thirty days to the police justice, re- 
corder, mayor or other trial officer of such city or 
town a list of the bawdy, assignation, lewd and dis- 
orderly houses and other places where illegal sex- 
ual intercourse is carried on, together with the 
names of the keepers and inmates of such houses 
and places, in such city or town; and it shall be the 
duty of such police justice, recorder, mayor or 
other trial officer, upon the filing of such list, to is- 
sue his warrant for the persons declared in subsec- 
tion seven of § 14-336 to be vagrants, and to pun- 
ish in accordance with the provisions of that sec- 
tion such of them as may be found guilty. In all 
trials under said subsection seven of § 14-336 any 
keeper or inmate of any of the houses or places 
named, or his employees, shall be competent and 
compellable to give evidence of the character and 
nature of such house or place and of the character 
anc acts of the keepers and inmates thereof; but 
the person so testifying shall not be prosecuted or 
punished for the commission of any crime about 
which he shall have been required to testify. 

If any chief of police, marshal, constable or 
other chief ministerial officer of any city or town 
shall fail to furnish the list of houses and places 
provided for in this section, or shall suppress the 
name of any person whom he is required herein to 
report, he shall be guilty of a misdemeanor, and 
upon conviction shall be fined or imprisoned, or 
both, at the discretion of the court. (1907, c. 1012, 
ss, 2°38; C.§./4460.) 


Cress Reference.—As to the effect of § 108-80 et seq. on 
this section, see § 108-89. 3 


§ 14-338. Tramp defined and punishment pro- 
vided; certain persons excepted.—If any person 
shall go about from place to place begging or sub- 
sisting on charity, he shall be denominated a 
tramp, and shall be punished by a fine not exceed- 
ing fifty dollars, or by imprisenment not exceed- 
ing thirty days: Provided, that any person who 
shall furnish satisfactory evidence of good charac- 
ter shall be discharged without cost. Any act of 
begging or vagrancy by any person, unless a well- 
known object of charity, shall be evidence that the 
person committing the same is a tramp. This sec- 
tion shall not apply to any woman, to any minor 
under the age of fourteen years, or to any blind 
person. (Rev., s. 3735; Code, ss. 3828, 3829, 3831, 
3833°. 1897...c. 268; 1879,0c.. 198, S5.81,04-76-" oan 
4461.) 

Cross References.—As to the effect of § 108-80 et seq. on 


this section, see § 108-89. As to release for good behavior 
of one committed to house of correction, see § 153-221. 


§ 14-339. Trespassing and the carrying of dan- 
gerous weapons by tramps.—If any tramp shall 
enter any dwelling-house or kindle any fire on the 
land of another without the consent of the owner 
or occupant thereof, or shall kindle a fire on any 
highway, or shall be found carrying any firearm or 
other dangerous weapon, or shall threaten to do 
any injury to the person, or to the real or personal 
estate, of another, he shall be punished by impris- 
onment, at the discretion of the court, not to ex- 
ceed twelve months. (Rev., s. 3736; Code, s. 3829; 
1879, c. 198, s. 2; C. S. 4462.) 
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§ 14-340. Malicious injuries by tramps to per- 
sons and property.—lf any tramp shall willfully 
and maliciously do any injury to the person, or to 
the real or personal estate, of another, he shall be 
punished by imprisonment, at the discretion of the 
court, not to exceed three years. (Rev., s. 3737; 
Code; 's, 3830; 1879, c. 198, s: 3° C..S. 4463.) 


§ 14-341. Arrest of tramps by persons who are 
not officers.—Any person, upon a view of any of- 
fense described in §§ 14-338 through 14-340, shall 
cause the offender to be arrested upon a warrant 
and taken before some justice of the peace, or he 
may apprehend the offender and take him before a 
justice of the peace, for examination, and, on his 
conviction, he shall be entitled to the same fee as 
a sheriff. (Rev., s. 37388; Code, s) 3832; 1879, c. 198, 
si-53, C. 1S. 4464.) 


Art. 44. Regulation of Sales. 


§ 14-342. Selling or offering to sell meat of dis- 
eased animals.—If any person shall knowingly and 
willfully slaughter any diseased animal and sell or 
offer for sale any of the meat of such diseased ani- 
mal for human consumption, or if any person 
knows that the meat offered for sale or sold for 
human consumption by him is that of a diseased 
animal, he shall be guilty of a misdemeanor, and 
shall be fined or imprisoned, or both, in the discre- 
tion of the court. (Rev., s. 3442; 1905, c. 303; C. 
S. 4465.) 


§ 14-343. Unauthorized dealing in railroad tick- 
ets.—If any person shall sell or deal in tickets is- 
sued by any railroad company, unless he is a duly 
authorized agent of the railroad company, or shall 
refuse upon demand to exhibit his authority to sell 
or deal in such tickets, he shall be guilty of a mis- 
demeanor. (Rev., s. 3764; 1895, c. 83, s. 1; C. S. 
4466.) 


Cited in concurring opinion of Stacy, C. J., in State v. 
Yarboro, 194 N. C. 498, 506, 140 S. E. 216. 


§ 14-344. Sale of athletic contest tickets in ex- 
cess of printed price—It shall be unlawful for any 
person, firm or corporation to sell or offer for sale 
any ticket of admission to any baseball, basketball, 
football game or other athletic contest of any kind 
in excess of the sale price written or printed on 
such ticket or tickets. Any person, firm or cor- 
poration violating any provision of this section 
skall be guilty of a misdemeanor and upon convic- 
tion shall be fined or imprisoned in the discretion 
of the court. (1941, c. 180.) 


§ 14-345. Sale of cotton at night under certain 
conditions.—If any person shall buy, sell, deliver 
or receive, for a price, or for any reward whatever, 
any cotton in the seed, or any unpacked lint cot- 
ton, brought or carried in a basket, hamper or 
sheet, or in any mode where the quantity is less 
than what is usually baled, or where the cotton is 
not baled, between the hours of sunset and sun- 
rise, such person so offending shall be guilty of a 
misdemeanor. (Rev., s. 3813; Code, s. 1006; 
1873-4, c. 62; 1874-5, c. 70; 1905, c. 417; C. S. 
4467.) 

Local Modification—Mecklenburg, Nash: C. S. 4467. 

Cited m State v. Moore, 104 N. C. 714, 10 S. E. 143; State 
v. Yarboro, 194 N. C. 498, 506, 140 S. E. 216. 

§ 14-346. Sale of convict-made goods prohib- 
ited.—Except as hereinafter provided, the sale 
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anywhere within the state of North Carolina of 
any and all goods, wares and merchandise manu- 
factured, produced or mined wholly or in part, by 
convicts or prisoners, except by convicts or pris- 
oners on parole or probation, or in any penal 
and/or reformatory institutions is hereby pro- 
hibited and declared to be unlawful. 

The provisions of this section shall not apply to 
sales or exchanges Letween the state penitentiary 
and other penal, charitable, educational and/or 
custodial institutions, maintained wholly or in part 
by the state, or its political subdivisions, for use 
in said institution or by the wards thereof; nor 
shall the provisions of this section apply to the 
sale of cotton, corn, grain or other processed or 
unprocessed agricultural products, including seed 
for growing purposes, or to the sale of stone, 
quarried by convict labor, or to the sale of coal 
or chert mined by convict labor, in any mine 
operated by the state: Provided that this section 
shall apply with equal force to sales to the state 
or any political subdivision thereof by any state 
penal or correctional institution, including the 
state highway: Provided further that the state of 
North Carolina shall have the right oi manufac- 
turing in any of its penal or correctional institu- 
tions products to be used exclusively by the state 
or any of its agencies. 

This section shall apply equally to convict or 
prison-made goods, wares or merchandise, whether 
manufactured, produced or mined within or with- 
out the state of North Carolina. 

‘Any person, firm or corporation selling, under- 
taking to sell, or offering for sale any such prison- 
made or convict-made goods. wares o1 merchan- 
dise, anywhere within the State, in violation of 
the provisions of this section, shall be guilty of a 
misdemeanor, and, upon conviction, shall be sub- 
ject to fine, or imprisonment, or both, in the dis- 
cretion of the court. Each sale or offer to sell, in 
violation of the provisions of th’s section, shall 
constitute a separate offense. (1933, c. 146, ss. 1-4.) 


Art. 45. Regulation of Employer and 
Employee. 

§ 14-347. Enticing servant to leave master.—lIf 
any person shall entice, persuade and procure any 
servant by indenture, or any servant who shall 
have contracted in writing or orally to serve his 
employer, to leave unlawfully the service of his 
master or employer; or if any person shall know- 
ingly and unlawfully harbor and detain, in his own 
service and from the service of his master or em- 
ployer, any servant who shall unlawfully leave the 
service of such master or employer, then, in either 
case, such person and servant shall be guilty of a 
misdemeanor and shall be fined not exceeding 
one hundred dollars or imprisoned not exceeding 
six months. (Reyv., s. 3365; Code, ss. 3119, 3120; 
US66s Cmbss8 1866-7," C24 1881, 'c3035'CeS, 44691) 


Cross Reference.—As to a similar provision in the case 
of landlord and tenant or cropper, see § 14-359. 

In General.—The offense was not known to the common 
law, State v. Rice, 76 N. C. 194. The section applies only 
where there has been an enticement, and not where a sery- 
ant merely leaves his employer, even though such leaving 
is in violation of a contract between the parties. State v. 
Daniel, 89 N. C. 553. Nor does the section apply to the 
parent of a minor child who commands such child to quit 
employment. State v. Anderson, 104 N. C. 771, 10 S. E. 
47. But if a minor is induced to leave his employment by 
a stranger, not in loco parentis, such stranger is amenable 
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to action under this section. State v. Harwood, 104 N. 
C. 724, 10 S. E. 171. The section does not apply where a 
mere contract to serve, not entered into, has been made. 
Sears v. Whitaker, 136 N. C. 37, 48 S. E. 517; State v. Holly, 
152 N. C. 839, 67 S. E. 53. 

A tenant or cropper of another is not his servant, within 
the meaning of this section. State v. Etheridge, 169 N. C. 
263, 84 S. EF. 264. 

Sufficiency of Indictment.—It is not necessary to specify 
whether the contract is oral or written, nor the means by 
which the enticing was accomplished. State v. Harwood, 
1OAPNG 4.0724, 0108S; Es 171. 

Cited in Haskins v. Royster, 70 N. C. 601, 607. 


§ 14-348. Local: Hiring servant who has un- 
lawfully left employer.—If any person shall know- 
ingly hire, employ, harbor or detain in his own 
service any servant, employee, ‘tenant, or wage 
hand of any other person, who shall have con- 
tracted in writing, or orally, for a fixed period of 
time to serve his employer, and who shall have left 
the service of his employer in violation of his con- 
tract, he shall be guilty of a misdemeanor, and 
shall be civilly liable in damages to the party so 
aggrieved. This section shall apply to the follow- 
ing counties: Beaufort, Edgecombe, Person, Pitt, 
Washington, Warren, Vance, Pender, Halifax, 
Guilford, Granville, Hertford, Richmond, Wake, 
Wayne and Caswell. (Rev., s. 3374; 1901, c. 682: 
L908; 1c. 365; 61907 wc coSnuse eseloOy Cy 402¢e1919) 
Ge74e'C. 8.44705) 

Cross Reference.—As to employing tenant or cropper who 
has unlawfully violated a contract with his landlord, see § 
14-358. 

§ 14-349. Enticing seamen from vessel.—If any 
person shall induce any seaman, in the employ- 
ment of any domestic or foreign vessel, in any of 
the ports of North Carolina, to leave any such ves- 
sel before his term of service shall have expired, 
he shall be guilty of a misdemeanor, and shall be 
fined not exceeding fifty dollars, or imprisoned 
not exceeding thirty days. (Rev., s. 3555; Code, s. 
1108511879, 50, 2193) 8: Lee ion Gat 2O6, varnd iGwes 
4471.) 


§ 14-350. Secreting or harboring deserting sea- 
men.—If any person shall secrete or harbor any 
seaman who has deserted from any domestic or 
foreign vessel, knowing that such seaman has de- 
serted, he shall be guilty of a misdemeanor, and 
shall be fined not exceeding fifty dollars or impris- 
oned not exceeding thirty days; and if such seaman 
be found concealed or secreted by any person on 
his premises, such concealment and secretion shall 
be deemed prima facie evidence that such person 
knew that such seaman was a deserter. (Rev., s. 
3556; Code, s..1109; 1879, c. 219, 3, 2}. 1881, c).256, 
ga CAS; 4272:) 

Cited in State v. Barrett, 138 N. C. 630, 636, 50 S. E. 506. 


§ 14-351. Search warrants for deserting seamen. 
—If any credible witness shall complain, upon 
oath before any justice of the peace, that any per- 
son has concealed on his premises any seaman who 
has deserted from any such domestic or foreign 
vessel, it shall be lawful for such justice to grant 
a search warrant.to be executed within the limits 
of his county to any proper officer, authorizing 
him to search for such seaman, and to arrest the 
person on whose premises he may be found; and 
the person on whose premises such seaman shall 
be found shall be adjudged to pay the costs of the 
search warrant, ‘f on examination it shall appear 
that such seaman was secreted or concealed by 
such persen; otherwise the costs shall be paid by 
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the party making the complaint. (Rev., s. 35573 
Code; s:. 11105. 1881)\c. 256, sio3;3°C)-Si4478.) 


§ 14-352. Appeal in cases of deserting seamen 
regulated.—_In all cases arising under §§ 14-349 
through 14-351, if any appeal is prayed by either 
party at the time of the trial, it shall be granted; 
but no appeal shall be granted by any justice at 
any time after the final hearing of the case. In 
case an appeal is prayed at the trial, it shall be the 
duty of the justice to proceed immediately to re- 
duce to writing the testimony of any  /itness 
whose testimony is material (if such witness shall 
be master, officer or seaman on board of any ves- 
sel), in the presence of the adverse party, who may 
cross-question such witness, which testimony shall 
be subscribed by such witness and returned by the 
justice with the papers in the case; and on the 
hearing in the appellate court, the testimony so 
taken ana reduced to writing by the justice shall 
be read, heard and accepted as the true and lawful 
testimony of such witness, as if such person were 
in person present to give evidence. For reducing 
such testimony to writing the justice shall receive 
the same fees as are allowed for taking depositions. 
(Rev., s. 3558; Code,:s, (1111; 1881, °c. 256; (ss.4;°5; 
CHSi4474,) 


§ 14-353. Influencing agents and servants in vio- 
lating duties owed employers.—Any person who 
gives, offers or promises to an agent, employee or 
servant any gift or gratuity whatever with intent 
to influence his action in relation to his principal’s, 
employer’s or master’s business; any agent, em- 
ployee or servant who requests or accepts a gift 
or gratuity or a promise to make a gift or to do 
an act beneficial to himself, under an agreement 
or with an understanding that he shall act in any 
particular manner in relation to his principal’s, 
employer’s or master’s business; any agent, em- 
ployee or servant who, being authorized to pro- 
cure materials, supplies or other articles either by 
purchase or contract for his principal, employer or 
master, or to employ service or labor for his prin- 
cipal, employer or master, receives, directly or in- 
directly, for himself or for another, a commission, 
discount or bonus from the person who makes 
such sale or contract, or furnishes such materials, 
supplies or other articles, or from a person who 
renders such service or labor; and any person who 
gives or offers such an agent, employee or servant 
such commission, discount or bonus, shall be 
guilty of a misdemeanor and shall be punished in 
the discretion of the court. (1913, c. 190, s. 1; C. 
S. 4475.) 

§ 14-354. Witness required to give self-criminat- 
ing evidence; no suit or prosecution to be founded 
thereon—No person shall be excused from at- 
tending, testifying or producing books, papers, 
contracts, agreements and other documents before 
any court, or in obedience to the subpcena of any 
court, having jurisdiction of the crime denounced 
in § 14-353, on the ground or for the reason that 
the testimony or evidence, documentary or other- 
wise, required of him may tend to incriminate him 
or to subject him to a penalty or to a forfeiture; 
but no person shall be liable to any suit or prose- 
cution, civil or criminal, for or on account of any 
transaction, matter or thing concerning which he 
may testify or produce evidence, documentary or 
otherwise, before such court or in obedience to its 
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subpeena or in any such case or proceeding: Pro- 
vided, that no person so testifying or producing 
any such books, papers, contracts, agreements or 
other documents shall be exempted from prosecu- 
tion and punishment for periury committed in so 
testifying. (1913, ¢. 190, s. 2; C. S. 4476.) 

Cross References.—As to constitutional provisions against 
self-criminating evidence, see the North Carolina Consti- 
tution, Art. I, § 11, and notes thereto, and the United States 
Constitution, Amendment V. 

Editor’s Note.—For an article discussing the limits to self- 
incrimination, see 15 N. C. Law Rev. 229. 


§ 14-355. Blacklisting employees—If any per- 
son, agent, company or corporation, after having 
discharged any employee from his or its service, 
shall prevent or attempt to prevent, by word or 
writing of any kind, such discharged employee 
from obtaining employment with any other per- 
son, company or corporation, such person, agent or 


corporation shall be guilty of a misdemeanor and » 


shall be punished by a fine not exceeding five hun- 
dred dollars; and such person, agent, company or 
corporation shall be liable in penal damages to 
such discharged person, to be recovered by civil 
action. This section shall not be construed as pro- 
hibiting any person or agent of any company or 
corporation from furnishing in writing, upon re- 
quest, any other person, company or corporation 
to whom such discharged person or employee has 
applied for employment, a truthful statement of 
the reason for such discharge. (1909, c. 858, s. 1; 
Co et OT, ) 


Intent of Section.—This section was intended to correct the 
abuse under the common law of statements made concerning 
a discharged employee out of malice, where damages for the 
loss of employment were difficult of admeasurement; and under 
the provisions of the act a statement made as to the stand- 
ing of the discharged employee is not privileged, if made 
maliciously. Seward v. Receivers, 159 N. C. 241, 242, 75 
S. E. 34. 

Remedial Provisions.—The provisions of this and the 
following section are remedial and do not put the bur- 
den upon the plaintiff of showing either malice or ac- 
tual damages. Goins v. Sargent, 196 N. C. 478, 146 S. 
Be 13k 

What Constitutes a Violation—Where an employer has 
discharged his employee for being a member of a lawful 
association of like employees, and has advised others, 
without a request from them, who would have engaged 
the services of such employee that he would not sell his 
product to them should they employ him, and thus has 
prevented the discharged employee from getting employ- 
ment within the State, and forced him to obtain em- 
ployment in another state, depriving him of his living at 
home here with his family, etc., the employee is entitled 
to recover damages in his civil action against his former 
employer, and a demurrer ore tenus to a complaint setting 
forth this cause of action is bad. Goins vy. Sargent, 196 
N. C. 478, 146 S. E. 131. 


§ 14-356. Conspiring to blacklist employees.—It 
shall be unlawful for two or more persons to agree 
together to blacklist any discharged employee or 
to attempt, by words or writing or any other means 
whatever, to prevent such discharged employee, or 
any employee who may have voluntarily left the 
service of his employer, from obtaining employ- 
ment with any other person or company. Persons 
violating the provisions of this section shall be 
guilty of a misdemeanor and shall be fined or im- 
prisoned, or both, at the discretion of the court. 
(1909, c. 858, s. 2; C. S. 4478.) 

Editor’s Note.—See notes td § 14-355. 

Cited in Phelps Dodge Corp. v. National Labor Relations 
Board, 313 U. S. 177, 61 S. Ct. 845, 85 LI. Ed. 1271, 133 A. 
Tak, sel7, 

§ 14-357. Issuing nontransferable script to labor- 
‘ers.—If any person who employs laborers by the 
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day, week or month shall issue in payment for the 


services of such laborers any ticket, certificate or 
other script bearing upon its face the word “non- 
transferable,” or shall issue such ticket, certificate 
or other script in any form that would render it 
void by transfer from the person to whom issued, 
or shall refuse to pay to the person holding the 
same its face value, he shall be guilty of a misde- 
meanor and upon conviction thereof shall be fined 
not less than ten dollars nor more than fifty dol- 
lars for each offense, or imprisoned not more than 
thirty days. (Rev., s. 3730; 1889, c. 280; 1891, cc. 
46, 78, 167, 370, 456; LOD MC eT 7a.) 5. 4479.) 
“Face Value” Defined.—The “face value” is the value ex- 
pressed on the face of the writing in the commodity in 


which it is payable. Marriner v. Roper Cay. 112) N.C.” 164, 
16S. E. :906. 

Rights of Assignee.—This section does not authorize the 
assignee of a ticket or scrip payable in merchandise to de- 
mand and receive payment in money instead of in mer- 
chandise. Marriner y. Roper Co., 112 N. C. 164, 16 S. E. 906. 


Art. 46. Regulation of Landlord and Tenant. 


§ 14-358. Local: Violation of certain contracts 
between landlord and tenant.—If any tenant or 
cropper shall procure advances from his landlord 
to enable him to make a crop on the land rented 
by him, and then willfully abandon the same with- 
out good cause and before Paying for such ad- 
vances; or if any landlord shall contract with a 
tenant or cropper to furnish him advances to en- 
able him to make « crop, and shall willfully fail 
or refuse, without good cause, to furnish such ad- 
vances according to his agreement, he shall be 
guilty of a misdemeanor and shall be fined not 
exceeding fifty dollars or imprisoned not ex- 
ceeding thirty days. Any person employing a 
tenant or cropper who has violated the provisions 
of this section, with knowledge of such violation, 
shall be liable to the landlord furnishing such ad- 
vances for the amount thereof, and shall also be 
guilty of a misdemeanor, and fined not exceeding 
fifty dollars or imprisoned not exceeding thirty 
days. This section shall apply to the following 
counties only: Wayne, Lenoir, Greene, Johnston, 
Jones, Onslow, Craven, Cleveland, Sampson, Pitt, 
Duplin, Gates, Cumberland, Perquimans, Chowan, 
Robeson, Bladen, Nash, Harnett, Edgecombe, 
Hertford, Wilson, Rockingham, Pender, Curri- 
tuck, Gaston, Stokes, Surry, Alamance, Northamp- 
ton, Beaufort, Chatham, Tyrrell, Mecklenburg, 
Halifax, Caswell, Camden, Cabarrus, Columbus, 
Martin, Washington, Wake, Alexander, Mont- 
gomery, Pamlico, Rowan, Rutherford, Bertie, 
Vance, Warren, Lincoln, Randolph and Lee. 
(Rev., s. 3366; 1905, cc. 297, 383, 445, 820; 1907, c. 
O55 Sule 907s Cp 9D Ss. Ue 1907. ce. 8.639, 719, 869; 
Ex. Sess. 1920, c. 26; 1925, c. 285, s. 2: Pub. Loc. 
1925, c. 211; Pub. Loc. 1927, c. 614; 1931, c. 136, 
Set eGaoe 44800) 

Cross References—As to similar provisions for master 
and servants, see § 14-347 et seq. As to ejectment of ten- 
ant, see § 42-26 and annotation thereto. 

Editor’s Note.—This section was amended by Public Laws 
1920 Ex. Sess., ch. 26, and Tee county added to the list of 
counties to which its provisions are applicable. In 1925, Pub- 
lic Laws 1925, ch. 285, section 2, Randolph County was added 
thereto. Public-Ijocal Taws, 1925, ch. 211, added Stokes 
and Surry counties, and Alamance was added by Public- 
Local Laws, 1927, ch. 614. The Act of 1931 added Vance 
County. 

Constitutionality of Section—The provisions of this sec- 


tion contravene Article I, section 16, of our State Constitu- 
tion, prohibiting imprisonment for debt, except in cases of 
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fraud; and an indictment thereunder, without averment of 
fraud, will be quashed. State v. Williams, 150 N. C. 802, 
63 S. E. 949; Minton v. Karly, 183 N. C. 199, 111 S. E. 347. 

Jurisdiction.—A court of a justice of the peace has final 
jurisdiction of a willful abandonment of crop in violation of 
this section. State v. Wilkes, 149 N. C. 453, 62 S. E. 430. 

Indictment Insufficient.—An indictment under the provi- 
sions of this section which does not charge that the abandon- 
ment of the crop by tenant or cropper was ‘“‘without cause’ 
and “before paying for such advances,’ should be quashed 
as insufficient. State v. Williams, 150 N. C. 802, 63 S. 
E. 949. 

Cited in concurring opinion of Stacy, C. J., in State v. 
Yarboro, 194 N. C. 498, 506, 140 S. E. 216. 


§ 14-359. Local: Tenant neglecting crop; land- 
lord failing to make advances; harboring or em- 
ploying delinquent tenant.—If any tenant or crop- 
per shall procure advances from his landlord to 
enable him to make a crop on the land rented by 
him, and then willfully refuse to cultivate such 
crops or negligently or willfully abandon the same 
without good cause and before paying for such ad-* 
vances; or if any landlord who induces another 
to become tenant or cropper by agreeing to fur- 
nish him advances to enabie him to make a crop, 
shall willfully fail or refuse without good cause to 
furnish such advances according to his agreement; 
or if any person shall entice, persuade or procure 
any tenant, lessee or cropper, who has made a 
contract agreeing to cuitivate the land of another, 
to abandon or to refuse or fail to cultivate such 
land, or after notice shall harbor or detain on his 
own premises, or on the premises of another, 
any such tenant, lessee or cropper, he shall be 
guilty of a misdemeanor and shall be fined not 
more than fifty dollars or imprisoned not more 
than thirty days. Any person who employs a ten- 
ant or cropper who has violated the provisions of 
this section, with knowledge of such violation, 
shall be liable to the landlord furnishing such ad- 
vances for the amount thereof. ‘This section shall 
apply only to the following counties: Washing- 
ton, Cabarrus, Alamance, Davidson, Harnett, 
Wake, Hyde, Anson, Hertford, Sampson, Frank- 
lin, Union, Richmond, Moore, Lincoln, Rowan, 
Rutherford, Halifax, Rockingham, Vance, Lee, 
Stokes, Granville, Randolph, Person and Stanly. 
(Rev., s. 3367; 1905, c. 299, ss. 1-7; 1907, c. 84, s. 
POR IG BOO nS eL, LOO, Co 595,68. ool One 543, 
810; Ex. Sess. 1920, cc. 20, 26; 1923, c. 32; 1925, 
c. 285, s. 3; Pub, Loc. 1927, c. 614; 1929, c. 5, s. 1: 
ieee et eet. C.. 130, Ss, 251939, °C 105" ans. 
4481.) 


Cross Reference.—As to willful 
property by the tenant, see § 42-11, 

Editor’s Note.—The counties of Randolph and Lee were 
added hereto by Public Laws 1920, Ex. Sess., ch. 20, 26; 
Granville and Person counties were added by Public Laws 
1923, ch. 32; and Randolph County was added by Public 
Laws 1925, ch. 285, § 3. Alamance was added by Public- 
Local Laws, 1927, ch. 614. The Act of 1929 added Stanley 
County, and in 1931 Stokes and Vance counties were added. 
The 1939 amendment added Washington, Cabarrus, David- 
son and Harnett counties. 

Cited in opinion of Stacy, C. J., in State vy. Yarboro, 194 
N, C. 498, 506, 140 S. E. 216. 


destruction of landlord’s 


Art. 47. Cruelty to Animals. 


§ 14-360. Cruelty to animals; construction of 
section.—If any person shall willfully overdrive, 
overload, wound, injure, torture, torment, deprive of 
necessary sustenance, cruelly beat, needlessly mu- 
tilate or kill or cause or procure to be overdriven, 
overloaded, wounded, injured, tortured, tormented, 
deprived of necessary sustenance, cruelly beaten, 
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needlessly mutilated or killed as aforesaid, any 
useful beast, fowl or animal, every such offender 
shall for every such offense be guilty of a misde- 
meanor. In this section, and in every law which 
may be enacted relating to animals, the words 
“animal” and “dumb animal” shall be held to in- 
clude every living creature; the words “torture,” 
“torment” or “cruelty” shall be held to include 
every act, omission or neglect whereby unjustifi- 
able physical pain, suffering or death is caused or 
permitted; but such terms shall not be construed 
to prohibit lawful shooting of birds, deer and 
other game for human food. (Rev., s. 3299; Code, 
ss. 2482, 2490; 1891, c. 65; 1881, c. 34, s. 1; 1881, c. 
368, ss. 1, 15; 1907, c. 42; C. S. 4483.) 


Cross Reference.—As to livestock, see also § 14-366. 

In General.—Anger does not excuse the killing when it was 
wilful and needless. State v. Neal, 120 N. C. 613, 27 S. E. 
81. And under such circumstances the intent is immaterial. 
Id. In order to convict, however, there must be a finding 
that the act was “wilfully and unlawfully” done. State v. 
Tweedy, 115 N. C. 704, 20 S. E. 183. Unnecessary suffering 
knowingly and willfully permitted constitutes the offense. 
Stately. Porterye 112 0N.. Ca 8875) 16n ous. O15 

The Indictment.—The facts constituting torturing, tor- 
menting or cruel conduct must be set out when such conduct 
is charged. State v. Watkins, 101 N. C. 702, 8 S. E. 346. A 
charge that defendant “‘did unlawfully and wilfully beat’? was 
held sufficient in State v. Alleson, 90 N. C. 733. 

Injury to Prevent Depredations.—The fact that cows 
(State v. Butts, 92 N. C. 784) or chickens (State v. Neal, 120 
N. C. 613, 27 S. E. 81) were trespassing on defendant’s prop- 
erty is not a defense to an action under this section, where 
the killing or wounding was unnecessary. See also, State 
Vv. Smith» 156.N2 Ci86282 72 Saeao2l: 

Illustrations.—Shooting pigeons for sport (State v. Por- 
ter, 112 N. C. 887, 16 S. E. 915) and poisoning chickens 
(State v. Bossee, 145 N. C. 579, 59 S. E. 879) have been held 
violations of the section. 

Hitting a runaway horse with a rock, however, has been 
held insufficient to sustain a directed verdict—the question 
of the wilful purpose to injure being for the jury. State v. 
Isley, 119 N. C. 862, 26 S. EF. 35. 

A deg is a useful animal within the meaning of this sec- 
state.v. Dickens, 215 N.C 303), 1 Sa ES (2d) 837. 

Unnecessary to Show Dog Has (Pecuniary Value.—It is un- 
necessary to show that a dog is of a pecuniary value to the 
owner to maintain an indictment for cruelty forbidden by 
the section. State v. Smith, 156 N. C. 628, 72 S. E. 321. 

The word ‘willful’ as used in criminal statutes signifies 
more than the mere intention to do a thing, and means the 
commission of the act “‘without just cause, excuse, or jus- 
tification.”” State v. Dickens, 215 N. C. 303, 1 S. E. (2d) 
837, 

Justification.—In a prosecution for needlessly killing a use- 
ful dog, evidence that a dog, not identified as the dog killed, 
had frequented the place where defendant was employed, re- 
sulting in unpleasant odors around the place, and that the 
dog had barked at night, is properly excluded from the evi- 
dence upon the state’s objection, since the evidence does 
not tend to establish justification, the presence of the dog 
on the premises giving the defendant only the right to 
drive him away but not to injure him unnecessarily, and 
previous offenses committed by the dog not being justifi- 
cation for killing him, the right to kill being founded on 
the immediate necessity of protecting property, a person, 
or another animal. State v. Dickens, 215 N. C. 303, 1 S. 
E. (2d) 837. 

Applied in State v. Holt, 909 N. C. 749. 


§ 14-361. Instigating or promoting cruelty to 
animals.—I{ any person shall willfully set on foot, 
or instigate, or move to, carry on, or promote, or 
engage in, or do any act towards the furtherance 
of any act of cruelty to any animal, he shall be 
guilty of a misdemeanor, and upon conviction 
shall be fined not more than fifty dollars or im- 
prisoned not more than thirty days. (Rev. s. 
3300; Code, s. 2487; 1891, c. 65% 18815 ¢.2368 ec6- 
C. S. 4484.) 

Cited in State v. Porter, 112 N. C. 887, 16 S. E. 915. 


§ 14-362. Bear-baiting, cock-fighting and similar 
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amusements.—If any person shall keep, or use, or 
in any way be connected with, or interested in the 
management of, or shall receive money for the 
admission of any person to, any place kept or used 
for the purpose of fighting, or baiting any bull, 
bear, dog, cock, or other animal; or if any per- 
son shall encourage, aid or assist therein, or shall 
permit or suffer any place to be so kept or used, 
he shall be guilty of a misdemeanor, and upon 
conviction shall be fined not more than fifty dol- 
lars or imprisoned not more than thirty days. 
CReyv., s. 3301; Code, s. 2483: 1891, c. 653. 1881, c. 
3B8,-s,, 25 C. ©. 4485.) 


§ 14-368. Conveying animals in a cruel manner. 
—If any person shall carry or cause to be carried 
in Or upon any vehicle or other conveyance, any 
animal in a cruel or inhuman manner, he shall be 
guilty of a misdemeanor, and upon conviction shall 
be fined not more than fifty dollars or imprisoned 
not more than thirty days. Whenever an offender 
shall be taken into custody therefor by any officer, 
the officer may take charge of such vehicle or 
other conveyance and its contents, and deposit the 
same in some safe place of custody. The necessary 
expenses which may be incurred for taking charge 
of and keeping and sustaining the vehicle or other 
conveyance shall be a lien thereon, to be paid be- 
fore the same can be lawfully reclaimed; or the 
said expenses, or any part thereof remaining un- 
paid, may be recovered by the person incurring 
the same of the owner of such animal in an action 
therefor. (Rev., s. 3302; Code, s. 2486; 1891, c. 65; 
1881, c, 368, s. 5; C. S. 4486.) 


Art. 48. Animal Diseases. 


§ 14-364. Selling, using or exposing diseased 
animals.—If any person shali sell, offer for sale, 
use or expose, or cause or procure to be sold, of- 
fered for sale, used or exposed, any horse or other 
animal having the disease known as glanders or 
farcy, or any other contagious or infectious disease 
known by such person to be dangerous to the life, 
or which shall be diseased past recovery, he shall 
be guilty of a misdemeanor, and upon conviction 
shall be fined not more than fifty dollars or im- 
prisoned not more than thirty days. (Rev., s. 
3295: Code, s. 2488; 1891, c. 65; 1881, c. 368, s.°7; 
44872) 


Art. 49. Protection ot Livestock Running at 
Large. 


§ 14-365. Failing to show hide and ears of live- 
stock killed while running at large.—If any person 
shall kill any neat cattle, sheep or hogs in the 
woods or range, and shall for two days fail to show 
the hide and ears to the nearest justice or to two 
freeholders, he shall be guilty of a misdemeanor. 
(Revis.9 83155 Code, s:. 2318; Re C.jrcoitty/a.82¢ 
1901, c. 546; 1907, c. 821; C. S. 4493.) 

Local Modification.—Tyrrell: C. S. 4493. 


§ 14-366. Molesting or injuring livestock.—lIf 
any person shall unlawfully and on purpose drive 
any livestock, lawfully running at large in the 
range, from said range, or shall kill, maim or in- 
jure any livestock, lawfully running at large in the 
range or in the field or pasture of the owner, 
whether done with actual intent to injure the 
owner, or to drive the stock from the range, or 
with any other unlawful intent, every such person, 
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his counselors, aiders, and abettors, shall be guilty 
of a misdemeanor: Provided, that nothing herein 
contained shall prohibit any person from driving 
out of the range any stock unlawfully brought 
from other states or places. In any indictment 
under this section it shall not be necessary to name 
in the bill or prove on the trial the owner of the 
stock molested, maimed, killed or injured. (Rev., 
S. 3314; Code, s. 1002; 1885, c. 383; 1887, c. 368; 
1895, C1190; Ce pane, 5, 104° 1850, c. 94, ss. 1, 
2; C. S. 4494.) 

Local Modification.—Graham, 
Transylvania: C. S. 4494. 

Cross Reference.—As to cruelty to animals, see § 14-360. 

Cited or applied in State v. Pollard, 83 N. C. 598; State 
v. Tweedy, 115 N. C. 704, 20 S. E. 183. 

§ 14-367. Altering the brands of and misbrand- 
ing another’s livestock.—If any person shall know- 
ingly alter or deface the mark or brand of any 
other person’s horse, mule, ass, neat cattle, sheep, 
goat, or hog, or shall knowingly mismark or brand 
any such beast that may be unbranded or un- 
marked, not properly his own, with intent to de- 
fraud any other person, the person so offending 
shall be guilty of a felony, and shall be punished 
as if convicted of larceny. (Rev., s. 3317; Code, s. 
LOT se ee Cues 0456579 77 ce ashe omer 
4495.) 


Cross Reference.—As to cattle brands, their registration, 
defacement, etc., see § 80-45 et seq. 


Haywood, Jackson, Swain, 


§ 14-368. Placing poisonous shrubs and vege- 
tables in public places.—If any person shall throw 
into or leave exposed in any public square, street, 
lane, alley or open lot in any city, town or village, 
or in any public road, any mockorange or other 
poisonous shrub, plant, tree or vegetable, he shall 
be liable in damages to any person injured thereby 
and shall also be guilty of a misdemeanor, and 
upon conviction shall be fined or imprisoned, at the 
discretion of the court. (Rev., s. 3318; 1887, c. 
338; C. S. 4496.) 

Cross Reference.—As to putting out poisonous food stuffs, 
see § 14-401. 

§ 14-369. Wounding, capturing or killing of 
homing pigeons prohibited.—It shall be unlawful 
for any person or persons at any time or in any 
manner to hurt, pursue, take, capture, wound, 
maim, disfigure or kill any homing pigeon then and 
there owned by anoiher person, or to trap the same 
by use of any pit, pitfall, scaffold, cage, snare, trap, 
net, baited hook or similar trapping device, or 
make use of any drug, poison, explosive or chemi- 
cal for the purpose of injuring, capturing or killing 
any such homing pigeon. Any person or persons 
violating any of the provisions of this section shall 
be deemed guilty of a misdemeanor and upon con- 
viction thereof shall be punished in the discretion 
of the court. (1941, c. 10.) 


Art. 50. Protection of Letters, Telegrams, and 
Telephone Messages. 


§ 14-370. Wrongfully obtaining or divulging 
knowledge of telephonic messages.—If any person 
wrongfully obtains, or attempts to obtain, any 
knowledge of a telephonic message by connivance 
with a clerk, operator, messenger or other em- 
ployee of a telephone company, or, being such 
clerk, operator, messenger or employee, willfully 
divulges to any but the person for whom it was 
intended, the contents of a telephonic message or 
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dispatch intrusted to him for transmission or de- 
livery, or the nature thereof, he shall be guilty of 
a misdemeanor, and shall be fined or imprisoned, 
or both, in the discretion of the court. (Rev., s. 
3848; 1903, c. 599; C. S. 4497.) 


§ 14-871. Violating privacy of telegraphic mes- 
sages; failure to transmit and deliver same 
promptly.—If any person wrongfully obtains, or 
attempts to obtain, any knowledge of a telegraphic 
message by connivance with a clerk, operator, 
messenger, or other employee of a telegraph com- 
pany, or, being such clerk, operator, messenger, 
or other employee, willfully divulges to any but 
the person for whom it was intended, the contents 
of a telegraphic message or dispatch intrusted to 
him for transmission or delivery, or the nature 
thereof, or willfully refuse or neglect duly to trans- 
mit or deliver the same, he shall be guilty of a mis- 
demeanor. (Rev., s. 3846; 1889, c. 41, s. 1; C. S. 
4498.) 

Cross Reference.—As to penalty for failure to transmit 
an intrastate telegraphic message within a reasonable time, 
see § 56-11. 

§ 14-372. Unauthorized opening, reading or pub- 
lishing of sealed letters and telegrams.—If any 
person shall willfully, and without authority, open 
or read, or cause to be opened or read, a sealed 
letter or telegram, or shall publish the whole or 
any portion of such letter or telegram, knowing 
it to have been opened or read without authority, 
he shall be guilty of a misdemeanor. (Rev., s. 3728; 
1889, c. 41, s. 2; C. S. 4499.) 


The Indictment.—It is necessary to charge, in an indict- 
ment for a violation of this section and to prove upon the 
trial, that the letter or telegram was “‘sealed,” or that it 
was published with knowledge that it had been opened and 
read without authority. State v. Bagwell, 107 N. C. 859, 12 
Sie. 254, 


Art. 51. Protection of the Game of Baseball. 


§ 14-373. Bribery of baseball players, umpires, 
and officials —If any person shall bribe or offer 
to bribe, any baseball player with the intent to in- 
fluence his play, action or conduct in any baseball 
game, or if any person shall bribe or offer to 
bribe any umpire of a baseball game, with intent 
to influence his decision or bias his opinion or 
judgment, in relation to any baseball game, or if 
any person shall bribe or offer to bribe any man- 
ager, or other official of a baseball club, league, or 
association by whatsoever named called conduct- 
ing said game of baseball, such person shall be 
guilty of a felony, and, upon conviction, shall be 
punished by imprisonment in the state penitentiary 
for not less than one nor more than five years. 
(1921; c, 23, .8.°13. G. 5. 4499(a).) 


§ 14-374. Acceptance of bribes by baseball 
players, umpires, or oOfficials—If any baseball 
player shall accept, or agree to accept, a bribe of- 
fered for the purpose of influencing his play, ac- 
tion or conduct in any baseball game, or if any um- 
pire of a baseball game shall accept or agree to 
accept a bribe offered for the purpose of influenc- 
ing his decision or biasing his opinions, rulings or 
judgment, or if any manager of a baseball club, or 
club or league official shall accept or agree to ac- 
cept any bribe offered for the purpose of inducing 
him to lose or cause to be lost any baseball game, 
as set forth in § 14-373 of this article, such base- 
ball player, manager, official, or umpire shall be 
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guilty of a felony, and upon conviction, shall be 
punished by confinement in the state penitentiary 
for not less than one year nor more than five 
years. (1921, c. 23, s. 2; C. S. 4499(b).) 


§ 14-375. Completion of offenses set out in sec- 
tions 14-373, 14-374—-To complete the offenses 
mentioned in §§ 14-373, 14-374, it shall not be 
necessary that the baseball player, manager, um- 
pire, or official, shall, at the time, have been 
actually employed, selected, or appointed to per- 
form their respective duties; it shall be sufficient 
if the bribe be offered, accepted or agreed to with 
the view of the probable employment, selection or 
appointment of the person to whom the bribe is 
offered or by whom it is accepted. Neither shall 
it be necessary that such baseball player, umpire 
or manager actually play or participate in a game 
or games concerning which said bribe is offered or 
accepted; it shall be sufficient if the bribe be given, 
offered, or accepted in view of his or their possibly 
participating “therein (1921, c.. 23, si 33) C.\S. 
4499(c).) 


_ § 14-376. “Bribe” defined—By a “bribe” as used 
in this article, is meant any gift, emolument, 
money or thing of value, testimonial, privilege, 
appointment or personal advantage, or the promise 
of either, bestowed or promised for the purpose of 
influencing, directly or indirectly, any baseball 
player, manager, umpire, club or league official, to 
see which game an admission fee may be charged, 
or in which game of baseball any player, manager 
or umpire is paid any compensation for his serv- 
ices. Said bribe as defined in this article need not 
be direct; it may be such as is hidden under the 
semblance of a sale, bet, wager, payment of a debt, 
or in any other manner designed to cover the true 
intention of the parties. (1921, c. 23, s. 4; C. S. 
4499(d).) 


§ 14-377. Intentional losing of baseball game 
or aiding therein.—If{ any baseball player, mana- 
ger or club official shall commit any willful act of 
omission or commission in playing or directing 
the playing of a baseball game with intent to cause 
the ball club with which he is affiliated to lose a 
baseball game; or if any umpire officiating in a 
baseball game, or league official, shall commit any 
willful act connected with his official duties for the 
purpose and with the intent to cause a baseball 
club to win or lose a baseball game which it would 
not otherwise have won or lost under the rules 
governing the playing of said game, he or they 
shall be guilty of a felony, and upon conviction, 
shall be punished by imprisonment in the state 
penitentiary for not less than one nor more than 
five years. (1921, c. 23, s. 5; C. S. 4499(e).) 


§ 14-378. Venue.—In all prosecutions under this 
article the venue may be laid in any county where 
the bribe herein referred to was given, offered or 
accepted, or in which the baseball game was 
played in relation to which the bribe was offered, 
given or accepted, or the acts referred to in § 
14-877" committed. ((1991, “c.. 23, 5.62) Ce =, 
4606(c).) 


§ 14-379. Bonus or extra compensation.—Noth- 
ing in this article shall be construed to prohibit 
the giving or offering of any bonus or extra com- 
pensation to any manager or baseball player by 
any person to encourage such manager or player 
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to a higher degree of skill, ability or diligence in 
the performance of his duties. (1921, c. 23, s. 7; 


C. S. 4499(£).) 


§ 14-380. Application of article. — This article 
shall apply only to baseball league and club offi- 
cials, umpires, managers and players who are offi- 
cials of, or employed by, baseball clubs who are 
members of “The National Association of Pro- 
fessional Baseball Leagues.” (1921, c. 23, s. 7a; 
C. S. 4499(¢g).) 


Art. 52. Miscellaneous Police Regulations. 


§ 14-381. Desecration of state and national flag. 
—Any person who in any manner, for exhibition or 
display, shall place or cause to be placed any word, 
figure, mark, picture, design, Grawing, or any ad- 
vertisement of any nature upon any flag, standard, 
color or ensign of the United States or state flag 
or ensign of this state, or shall expose or cause to 
be exposed to public view any such flag, standard, 
color or ensign upon which shall have been 
printed, painted or otherwise placed, or to which 
shall be attached, appended, affixed or annexed, 
any word, figure, mark, picture, design or drawing 
or any advertisement of any nature, or who shall 
expose to public view, manufacture, sell, expose 
for sale, give away, or have in possession for sale 
or to give away, or for use for any purpose, any 
article or substance of merchandise, or a receptacle 
of merchandise or article or thing for carrying or 
transporting merchandise, upon which shall have 
been printed, painted, attached or otherwise placed 
a representation of any such flag, standard, color 
or ensign, to advertise, call attention to, decorate, 
mark or distinguish the article or substance upon 
which it is so placed, or who shall publicly muti- 
late, deface, defile, or defy, trample upon or cast 
contempt, either by words or act, upon any such 
flag, standard, color or ensign, shall be deemed 
guilty of a misdemeanor and shall be punished 
by a fine not exceeding fifty dollars or by impris- 
onment for not more than thirty days. Any per- 
son violating this section shall also forfeit a pen- 
alty of fifty dollars for each offense, to be 
recovered with costs in a civil action or suit in 
any court having jurisdiction. Such action or suit 
may be brought by and in the name of any citizen 
of this state, and such penalty, when collected, 
less the costs and expenses of the action or suit, 
shall be paid one-half to the person suing and one- 
half to the school fund of the county in which suit 
was brought; and two or more penalties may be 
sued for and recovered in the same action or suit. 

The words, flag, standard, color or ensign, as 
used in this section, shall include any flag, stand- 
ard, color, ensign, or any picture or representation 
of any of them, made of any substance or repre- 
sented on any substance, and of any size, evi- 
dently purporting to be a flag, standard, color or 
ensign of the United States of America, or a pic- 
ture or a representation of any of them, upon 
which shall be shown the colors, the stars and the 
stripes, in any number of either thereof, or by 
which the person seeing the same, without delib- 
eration, may believe it to represent the flag, colors, 
standard or ensign of the United States of Amer- 
ica. 

The possession by any person other than a pub- 
lic officer, as such, of a flag, standard, color, ensign, 
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article, substance, or thing, on which there is 
anything made unlawful by this section, shall be 
presumptive evidence that the same is in viola- 
tion of this section. (1917, c. 271; C. S. 4500.) 


§ 14-382. Pollution of water or lands used for 
dairy purposes—It shall be unlawful for any 
person, firm, or corporation owning lands adjoin- 
ing the lands of any person, firm, or corporation 
which are or may be used for dairy purposes ot 
for grazing milk cows, to dispose of or permit 
disposal of any animal, mineral, chemical, or vege- 
table refuse, sewage or other deleterious matter 
in such way as topollute the water on the lands so 
used or which may be used for dairy purposes or 
for grazing milk cows, or to render unfit or unsafe 
for use the milk produced from cows feeding upon 
the grasses and herbage growing on such lands. 
This section shall not apply to incorporated towns 
maintaining a sewer system. Anyone violating the 
provisions of this section shall be guilty of a mis- 
demeanor and fined not more than fifty dollars or 
imprisoned for not more than thirty days, or both, 
and each day that such pollution is committed of 
exists shall constitute a separate offense. (1919, 
Cue ee CaS 4501s) 


Cross References.—As to pollution of waters for the pur- 
pose of killing or catching fish, see §§ 113-245 and 113-170. 
As to discharge of deleterious matter into waters, see § 
113-172. 

§ 14-383. Cutting timber on town watershed 
without disposing of boughs and debris; misde- 
meanor.—Any person, firm or corporation owning 
lands or the standing timber on lands within four 
hundred feet of any watershed held or owned by 
any city or town, for the purpose of furnishing a 
city or town water supply, upon cutting or remov- 
ing the timber or permitting the same cut or re- 
moved from lands so within four hundred feet of 
said watershed, or any part thereof, shall, within 
three months after cutting, or earlier upon written 
notice by said city or town, remove or cause to be 
burned under proper supervision all tree-tops, 
boughs, laps and other portions of timber not de- 
sired to be taken for commercial or other pur- 
poses, within four hundred feet of the boundary 
line of such part of such watershed as is held or 
owned by such town or city, so as to leave such 
space of four hundred feet immediately adjoining 
the boundary line of such watershed, so held or 
owned, free and clear of all such tree-tops, laps, 
boughs and other inflammable material caused by 
or left from cutting such standing timber, so as to 
prevent the spread of fire from such cutover area 
and the consequent damage to such watershed. 
Any such person, firm or corporation violating 
the provisions of this section shall be guilty of a 
misdemeanor. (1913, c. 56; C. S. 4502.) 


In General.—The section constitutes a valid exercise of 
the police power and is -constitutional. State v. Perley, 173 
Ne C.978355 92157, 504; 

The motive is immaterial and where the intent to violate 
the section is shown the defendant is punishable. Id. 


§ 14-384. Injuring notices and advertisements.— 
If any person shall wantonly or maliciously 
mutilate, deface, pull or tear down, destroy or 
otherwise damage any notice, sign or advertise- 
ment, unless immoral or obscene, whether put up 
by an officer of the law in performance of the du- 
ties of his office or by some other person for a 
lawful purpose, before the object for which such 
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notice, sign or advertisement was posted shall 
have been accomplished, he shall be guilty of a 
misdemeanor, and upon conviction thereof shall 
be fined not exceeding twenty-five dollars or im- 
prisoned not exceeding thirty days at the discre- 
tion of the court. Nothing herein contained shall 
apply to any person mutilating, defacing, pulling 
or tearing down, destroying or otherwise damag- 
ing notices, signs or advertisements put upon his 
own land or lands of which he may have charge 
or control, unless consent of such person to put up 
such notice, sign or advertisement shall have first 
been obtained, except those put up by an officer 
of the law in the performance of the duties of his 
office. (Rev., s. 3709; 1885, c. 302; C. S. 4503.) 

Cross Reference.—As to the unlawful posting of advertise- 
ments, see § 14-145. 


§ 14-385. Defacing or destroying public notices 
and advertisements.—If any person shall willfully 
and unlawfully deface, tear down, remove or de- 
stroy any legal notice or advertisement author- 
ized by law to be posted by any officer or other 
person, the same being actually posted at the time 
of such defacement, tearing down, removal or 
destruction, during the time for which such legal 
notice or advertisement shall be authorized by 
law to be posted, he shall be guilty of a misde- 
meanor, and shall be fined not exceeding fifty 
dollars or imprisoned not exceeding thirty days. 
(Rev., s. 3710; Code, s. 981; 1876-7, c. 215; Cs: 
4504.) ; 


§ 14-386. Erecting signals and notices in imita- 
tion of those of railroads——No person, firm or cor- 
poration other than a railroad or street railway 
company shall, for advertisement or other pur- 
poses, erect and maintain on or near any highway 
any cross-arm post or other post or standard 
containing the words “Stop! Jook! Listen!” or 
other such words or combinations of words in imi- 
tation of railroad signals or notices. Any person, 
firm or corporation violating the provisions of this 
section shall be guilty of a misdemeanor and shall 
be punished by fine or imprisonment, in the dis- 
cretion of the court. (1917, c. 230; C. S. 4505.) 


§ 14-387. Operating automobile while intoxi- 
cated.—Any person who shall, while intoxicated or 
under the influence of intoxicating liquors or bit- 
ters, morphine or other opiates, operate a motor 
vehicle upon any public highway or cartway or 
other road, over which the public has a right to 
travel, of any county or the streets of any city or 
town in this State, shall be guilty of a misde- 
meanor, and upon conviction shall be fined not 
less than fifty dollars or imprisoned not less than 
thirty days, or both, at the discretion of the court, 
and the judge shall upon conviction, deny said 
person or persons the right to drive a motor ve- 
hicle on any of the roads defined in this section for 
a period of not more than twelve months nor less 
than ninety days. (1919, c. 234; 1925, c. 283; 
1927, c. 230, s. 1; C. S. 4506.) 

Lecal Modification.—Gates: Pub. Loc. 1925, c. 41; Bertie: 
Pub. Loc. 1925, c. 27. 

Cross Reference.—As to the revocation of driver’s license 
for driving while intoxicated, see § 20-17. 

Editor’s Note.—This section was amended by Public Laws 
1925, ch. 283 and cartways and other roads used by the pub- 
lic included herein. At the same time the provision, giving 


the judge the right to revoke for twelve months the right 
to drive an automobile, of any one found guilty of violating 
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this section, was added. The section was again amended in 
1927 when the revocation of license was made mandatory 
upon the judge. 

Operation of Vehicle Imports Motion—In a prosecution 
under this section defendant testified that he was not driv- 
ing the truck, but that the driver got out to examine the 
motor when the truck stalled, and that defendant placed 
his foot on the brake to keep the truck from rolling back- 
ward. The court charged the jury to the effect that hold- 
ing his foot on the brake to keep the truck from rolling 
backward was an operation of the truck within the mean- 
ing of the statute. Held: The operation of a motor vehicle 
within the meaning of the statute imports motion of the 
vehicle, and does not include the acts of defendant as tes- 
tified to by him. State v. Hatcher, 210 N. C. 55, 185 S. E. 
435. 

Jurisdiction of Municipal Court.—Where a statute creating 
a municipal court does not give it criminal jurisdiction over 
the offense described by this section, this jurisidiction is ac- 
quired by this section to the extent only of binding the de- 
fendant over to the superior court upon conviction. State 
ye leroy WESC INE (ey ees ely Ga Bon eee 

Policeman May Arrest without Warrant.—A policeman 
may arrest without a warrant a person in his presence vio- 
lating this section. State v. Loftin, 186 N. C. 205, 119 S. 
E. 209. 

Instruction.—In a prosecution for drunken driving, an in- 
struction that defendant was under the influence of intoxi- 
cating liquor if he had drunk enough to make him act or 
think differently than he would have acted or thought if 
he had not drunk any, regardless of the amount he drank, 
is held without error. State v. Harris, 213 N. C. 648, 197 
S.E. 142. 

Sentence Not Reviewable on Appeal.—Where a_ statute 
leaves a punishment for its violation within the sound dis- 
cretion of the trial court, the sentence imposed therein will 
not be reviewed by the Supreme Court on appeal where its 
exercise has not been grossly and palpably abused. State 
v. Jones, 181 N. C. 543, 106 S. E. 827. 

Sentence Not Excessive.—A sentence to the county jail 
for a term of six months, and to be assigned to work on the 
public roads, upon defendant’s plea of nolo contendere to a 
warrant charging him ‘with the operation of an automobile 
upon the public highways while under the influence of in- 
toxicating liquor, is not excessive. State v. Parker, 220 N. 
CH416 2178S) Ree (2d)5475: 

Manslaughter.—In a prosecution for manslaughter it was 
held that the violation of this section was not the prox- 
imate result of the fatal accident. State v. Miller, 220 N. 
C. 660, 18 S. E. (2d) 143. 

Cited in State v. McKnight, 210 N. C. 57, 185 S. BE. 437. 


§ 14-388: 1943, 
c. 548. 


§ 14-389. Sale of Jamaica ginger.—It shall be 
unlawful for any person, firm, or corporation to 
sell the compound known as Jamaica ginger except 
upon the:prescription of a duly licensed and regu- 
larly practicing physician; the person, firm, or cor- 
poration selling Jamaica ginger upon prescription 
shall keep a list of said prescriptions, and shall al- 
low said list to be examined by any officer of the 
law, and no prescription shall ever be filled but 
once; it shall be unlawful for any physician to give 
a prescription for Jamaica ginger except to a per- 
son directly under his care, and then only in good 
faith for medicinal purposes only. (1919, c. 288; 
Pubs 06, 913.50 87610 Cit. 4507.) 


§ 14-390. Furnishing intoxicants, poisons or fire- 
arms to inmates of charitable and penal institu- 
tions.—If any person shall sell or give to any in- 
mate of any charitable or penal institution any 
intoxicating drink or any narcotic, poison or poi- 
sonous substance, except upon the prescription of 
a physician, or shall give or sell to any such in- 
mate any deadly weapon, or any cartridge or am- 
munition for firearms of any kind, he shall be 
guilty of a misdemeanor, and, upon conviction 
thereof, shall be fined or imprisoned at the discre- 
tion of the court; and if he be an officer or em- 
ployee of any institution of the state, he shall be 


Repealed by Session Laws 
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dismissed from his office. (Rev., s. 3517; 1899, c. 
1, s; 52; C. §. 4508.) . 

Cross Reference.—As to conveying messages, weapons, or 
instruments with which to effect an escape to prisoners, see 
§ 14-258. 

§ 14-391. Usurious loans on household and 
kitchen furniture or assignments of wages.—Any 
person, firm or corporation who shall lend money 
in any manner whatsoever by note, chattel mort- 
gage, conditional sale or otherwise, upon any arti- 
cle of household or kitchen furniture or upon any 
assignment or sale of wages, earned or to be 
earned, and shall take, receive, reserve or charge 
a greater rate of interest than six per cent, either 
before or after the interest may accrue, or who 
shall refuse to give receipts for payments on inter- 
est or principal of such loan, or who shall fail and 
refuse to surrender the note and security when the 
same is paid off or a new note and mortgage is 
given in renewal, unless such new mortgage shall 
state the amount still due by the old note or mort- 
gage and that the new one is-given as additional 
security, shall be guilty of a misdemeanor, and in 
addition thereto shall forfeit double the interest 
which has been theretofore paid. (1907, c. 110; 
19877 72; Cy 5. 4509.) 

Cross Reference.—As to interest in general, see § 24-1 et 
edie Note.—This section was broadened by the Public 
Laws of 1927, ch. 72, by the addition of the portion relating 
to the assignment of wages. 

This section is constitutional. 
(| yk ee OM 0 

Interest Need Not Be Received.—The charge of the usuri- 
ous interest constitutes the offense without the necessity of 
having received it. State v. Davis, 157 N. C. 648, 73 S. E. 
130. 

§ 14-392. Digging ginseng on another’s land 
during certain months.—All persons shall be al- 
lowed to dig ginseng at any time of the year for 
the purpose of replanting the same. If any person 
dig ginseng, except on his own premises, or for the 
purpose of replanting the same, between the first 
day of April and the first day of September, he 
shall forfeit and pay the sum of ten dollars for each 
day’s or part of a day’s digging, and shall also be 
guilty of a misdemeanor. (Rev., ss. 3502, 3714; 
Code,.s. 1053; 1866-7, c. 60;- 1905, c. 211: G,''S. 
4510.) 

Cross Reference.—As to the larceny of ginseng, see § 14- 
79. 


§ 14-393. Purchase of ginseng; register to be 
kept; details—-Every person, firm or corporation 
buying ginseng in any quantity shall keep a reg- 
ister, and shall keep therein a true and accurate 
record of each purchase, showing the amount of 
the ginseng, the name and residence of the person 
from whom purchased, the source from which ob- 
tained, and amount paid for the same and the 
date of the purchase. A failure to comply with 
the above requirements, or the making of a false 
entry in regard to the purchasing of such ginseng, 
shall be a misdemeanor, punishable in the discre- 
tion of the court. (1923, c. 199; C. S. 4510(a).) 

Editor’s Note.—This section supplements section 14-392, 
relative to digging ginseng and section 14-79 relative to 
the larceny thereof, by requiring the accurate record. 

§ 14-394. Anonymous or threatening letters, 
mailing or transmitting.—-It shall be unlawful for 
any person, firm, or corporation, or any association 
of persons in this state, under whatever name 
styled, to write and transmit any letter, note, or 
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writing, whether written, printed, or drawn, 
without signing his, her, their, or its true name 
thereto, threatening any person or persons, firm 
Or corporation, or officers thereof with any per- 
sonal injury or violence or destruction of property 
of such individuals, firms, or corporations, or us- 
ing therein any language or threats of any kind 
or nature calculated to intimidate or place in fear 
any such person, firms or corporations, or officers 
thereof, as to their personal safety or the safety 
of their property, or using vulgar or obscene lan- 
guage, or using such language which if published 
would bring such persons into public contempt 
and disgrace, and any person, firm, or corporation 
violating the provisions of this section shall be 
fined or imprisoned, or both, in the discretion of 
the;courty (1921-6. 119336 -S94571\(a)-) 


§ 14-395. Commercialization of American Le- 
gion emblem; wearing by non-members.—It shall 
be unlawful for any one not a member of the 
American Legion, an organization consisting of 
ex-members of the army, navy and marine corps, 
who served as members of such organizations in 
the recent world war, to wear upon his or her per- 
son the recognized emblem of the American Le- 
gion, or to use the said emblem for advertising 
purposes, or to commercialize the same in any 
way whatsoever; or to use the said emblem in dis- 
play upon his or her property or place of business, 
or at any place whatsoever. Any one violating 
the provisions of this section shall be guilty of a 
misdemeanor and fined not more than fifty dollars 
($50.00) or imprisoned not more than thirty days. 
(1923, c. 89; C. S. 4511(b).) 


§ 14-396. Dogs on “Capitol Square” worrying 
squirrels.—It shall be unlawful for any owner or 
keeper of a dog to permit the same to run at 
large on the Capitol grounds known as “Capitol 
Square” or to be thereon unless on leash or other- 
wise in the immediate physical control of said 
owner or keeper, or to pursue, worry or harass any 
squirrel or other wild animal kept on said grounds. 
Any person violating the provisions of this sec- 
tion shall be guilty of a misdemeanor punishable 
by fine not exceeding fifty dollars or imprison- 
ment not exceeding thirty days. (1925, c. 289.) 


§ 14-397. Use of name of denominational col- 
lege in connection with dance hall.—It shall be 
unlawfui for any person, firm, corporation, club 
or society, by whatsoever name called, to use 
in connection with any dance, or dance hall, by 
advertisement, announcement, or otherwise, the 
name of any college, or any class or organization 
of any college operated and conducted by a reli- 
gious denomination, unless the written permission 
of the Dean of such college is given, permitting 
and allowing the use of the name of such denom- 
inational college, or a class or organization of the 
same in connection with such dance, or dance 
hall. Any person violating any of the provisions 
of this section shall be guilty of a misdemeanor, 
and subject to a fine of not less than one hundred 
doliars ($100) or imprisonment for not less than 
sixty days. (1927, c. 6.) 


§ 14-398. Theft or destruction of property of 
public libraries, museums, etc.—Any person who 
shall steal or unlawfully take or detain, or wil- 
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fully or maliciously or wantonly write upon, cut, 
tear, deface, disfigure, soil, obliterate, break or 
destroy, or who shall sell or buy or receive, know- 
ing the same to have been stolen, any book, doc- 
ument, newspaper, periodical, map, chart, picture, 
portrait, engraving, statue, coin, medal, apparatus, 
specimen, or other work of literature or object of 
art or curiosity deposited in a public library, gal- 
lery, museum, collection, fair or exhibition, or in 
any department or office of state or local gov- 
ernment, or in a library, gallery, museum, collec- 
tion, or exhibition, belonging to any incorporated 
college or university, or any incorporated insti- 
tution devoted to educational, scientific, literary, 
artistic, historical or charitable purposes, shail, if 
the value of the property stolen, detained, sold, 
bought or received knowing same to have been 
stolen, or if the damage done by writing upon, 
cutting, tearing, defacing, disfiguring, soiling, ob- 
literating, breaking or destroying any such prop- 
erty, shall not exceed fifty dollars ($50.00), be 
guilty of a misdemeanor and upon conviction shall 
be fined or imprisoned in the discretion of the 
court. If the value of the property stolen, de- 
tained, sold or received knowing same to have 
been stolen, or the amount of damage done in 
any of the ways or manners hereinabove set out, 
shall exceed the sum of fifty dollars ($50.00), 
the person committing same shall be guilty of a 
felony, and shall upon conviction be punished in 
accordance with the laws applicable thereto. 
(1935, c. 300; 1943, c. 543.) 


Editor’s Note.—The 1943 amendment increased the amounts 
mentioned in this section from twenty to fifty dollars. 


§ 14-399. Placing trash, refuse, et cetera, within 
one hundred and fifty yards of hard-surfaced 
highway.—It is unlawful for any person, firm, 
organization or private corporation, or for the 
governing body, agents or employees of any 
municipal corporation, to place or leave or cause 
to be placed or left, temporarily or permanently, 
any trash, refuse, garbage, scrapped automobile, 
truck or part thereof within one hundred and fifty 
yards of a hard-surfaced highway where the high- 
way is outside of an incorporated town, unless the 
trash, refuse, garbage, scrapped automobile. truck 
or part thereof, is concealed from the view of per- 
sons on the highway. 


This section does not apply to domestic trash 
or garbage placed for removal, nor to junk yards 
which are the property of bona fide junk dealers 
and which are properly screened or fenced from 
the view of persons on the highway. 


The placing or leaving of the articles or matter 
forbidden by this section shall, for each day or 
portion thereof that the act is done, constitute a 
separate offense. 


A violation of this section is punishable by a 
fine of not less than ten dollars ($10.00) and not 
more than fifty dollars ($50.00) for each offense. 


This section shall not apply to the Counties of 
Alleghany, Ashe, Avery, Bertie, Brunswick, Bun- 
combe, Cabarrus, Caswell, Columbus, Davidson, 
Duplin, Forsyth, Franklin, Gates, Granville, Guil- 
ford, Halifax, Hyde, Jackson, Lenoir, Lincoln, 
Macon, Madison, Martin, Mitchell, Montgomery, 
Moore, Person, Richmond, Rockingham, Rowan, 
Scotland, Stanly, Stokes, Surry, Swain, Transyl- 
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vania, Vance, Warren, Watauga, Wilson, and 
Yancey. (1935, c. 457; 1937,°c, 446; 1943, c. 543.) 


Editor’s Note.—The 1937 amendment struck out 
from the list of excepted counties. 
wrote the section. 


“Anson” 
The 1943 amendment re- 


§ 14-400. Tattooing prohibited—It shall be un- 
lawful for any person or persons to tattoo the 
arm, limb, or any part of the body of any other 
person under twenty-one years of age. Any one 
violating the provisions of this section shall be 
guilty of a misdemeanor and upon conviction 
shall be fined or imprisoned in the discretion of 
thevcourt: 9 (19315 Clery sc elas) 


§ 14-401. Putting poisonous foodstuffs, etc., in 
certain public places, prohibited.—It shall be un- 
lawful for any person, firm or corporation to put or 
place any strychnine, other poisonous compounds 
or ground glass on an: beef or other foodstuffs of 
any kind in any public square, street, lane, alley or 
on any lot in any village, town or city or on any 
pwblic road, open field or yard in the country. 
Any person, firm or corporation who violates the 
provisions of this section shall be liable in damages 
to the person injured thereby and also shall be 
guilty of a misdemeanor, and upon conviction shall 
be fined or imprisoned, at the discretion of the 
court. ‘This section shall not apply to the poison- 
ing of insects or worms for the purpose of pro- 
tecting crops or gardens by spraying plants, crops 
or trees, nor to poisons used in rat extermination. 
(1941, c. 181.) 


Editor’s Note.—For comment on this enactment, see 19 N. 
C. Law Rev. 479. 


§ 14-401.1. Misdemeanor to tamper with ex- 
amination questions.—Any person who purloins, 
steals, buys, receives, or sells, gives or offers to 
buy, give, or sell any examination questions or 
copies thereof of any examination provided and 
prepared by law before the date of the examina- 
tion for which they shall have been prepared, shall 
be guilty of a misdemeanor, and upon conviction 
thereof shall be fined or imprisoned, or both, in 
the discretion of the'court. (1917, c. 146, s. 10; C. 
S. 5658.) 


§ 14-401.2. Misdemeanor for detective to col- 
lect claims, accounts, etc.—It shall be unlawful 
for any person, firm, or corporation, who or 
which is engaged in business as a_ detective, 
detective agency, or what is ordinarily known as 
“secret service work,” or conducts such business, 
to engage in the business of collecting claims, 
accounts, bills, notes, or other money obligations 
for others, or to engage in the business known as 
a collection agency. . Violation of the provisions 
hereof shall be a misdemeanor, punishable by a 


fine or imprisonment, or both, in the discretion of 
the court. (1943, c. 883.) 


Art. 58. Sale of Weapons. 


§ 14-402. Sale oi certain weapons without per- 
mit forbidden.—It shall be unlawful for any per- 
son, firm, or corporation in this state to sell, give 
away, or dispose of, or to purciiase or receive, at 
any place within the state from any other place 
within or without the state, unless a license or 
permit therefor shall have first been obtained by 
such purchaser or receiver from the clerk of the 
superior court of the county in which such pur- 
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chase, sale, or transfer is intended to be made, 
any pistol, so-called pump-gun, bowie knife, dirk, 
dagger or metallic knucks. 

It shall be unlawful for any person or persons 
to receive from any postmaster, postal clerk, em- 
ployee in the parcel post department, rural mail 
carrier, express agent or employee, railroad agent 
or employee, within the state of North Carolina 
any pistol, so-called pump-gun, bowie knife, dirk, 
dagger or metalic knucks without having in his 
or their possession and without exhibiting at the 
time of the delivery of the same and to the per- 
son delivering the same, the permit from the 
clerk of the superior court as provided in section 
14-403. Any person violating the provisions of 
this section shall be guilty of a misdemeanor, and 
upon conviction thereof shall be fined not less 
than fifty dollars nor more than two hundred dol- 
lars, or imprisoned not less than thirty days nor 
more than six months, or both, in the discretion 
Of thescourt mG O19s-e. 19% 1s) 157719237 c: 106%, C. 
S. 5106.) 

Editor’s Note.—This section was amended and strength- 
ened by Public Laws 1923, ch. 106, the second paragraph 
being a new provision added by that act. 

“The amendment makes it a misdemeanor, not only to 
sell such deadly weapons without a license, but also to re- 


ceive them, when sent by mail, express or freight, without 
exhibiting a permit or license.’’ N. C. Law Rev. 285. 


§ 14-403. Permit issued by clerk of court; form 
of permit—The clerks of the superior courts of 
any anc all counties of this state are hereby au- 
thorized and directed to issue to any person, firm, 
or corporation in any such county a license or 
permit to purchase or receive any weapon men- 
tioned in this article from any person, firm, or 
corporation offering to sell or dispose of the 
same, which said license or permit shall be in 
the following form, to wit: 


North Carolina, 


BEND yr ce ale, shah c suet. County. 

eee Sto NE) eini= , clerk of the Superior Court 
of said county, do hereby certify that........... 
whose place of residence is............ Street, 
Lie ya eld < ace: «, « (OS): cAllwk ca ee eee Town- 
AUS egy © ee a County, North Carolina 


having this day satisfied me as to his, her (or) 
their good moral character, and that the posses- 
sion of one of the weapons described is necessary 
for self-defense or the protection of the home, a 
license or permit is therefore hereby given said 
aber oats to purchase one pistol. 
(or if any other weapon is named strike out the 
WOE. PIStOL) ee hse koe from any person, firm 
or corporation authorized to dispose of the same. 

AR aes IAt ees ote Gave Oly Js cose ; 


Rie 0°O 6 0.0 6 & 46 0.8 Ole SOV Ramus te 


Clerk Superior Court. 
(i910 e197, 6. 25 C; S$. 5107.) 


§ 14-404. Applicant must be of good moral 
character; weapon for defense of home; clerk’s fee. 
—Before the clerk of the superior court shall issue 
any such license or permit he shall fully satisfy 
himself by affidavits, oral evidence, or otherwise, 
as to the good moral character of the applicant 
therefor, and that such person, firm, or corpora- 
tion requires the possession of the weapon men- 
tioned for protection of the home. If said clerk 
shall not be so fully satisfied, he shall refuse to is- 
sue said license or permit: Provided, that nothing 


ee * = O66 6 © 6 6 4's. 
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in this article shall apply to officers authorized by 
law to carry firearms. The clerk shall charge for 
his services upon issuing such license or permit a 
feel Ofemieywcents,.) (1919, 6419709, Ss C..S. 5108.) 


§ 14-405. Record of permits kept by clerk.—The 
clerk of the superior court shall keep a book, to 
be provided by the board of commissioners of 
each county, in which he shall keep a record of 
all licenses or permits issued under this article, 
including the name, date, place of residence, age, 
former place of residence, etc., of each such per- 
son, firm, or corporation to whom or which a 
license or permit is issued. (1919, c. 197, s. 4; C. 
oH 509%) 


§ 14-406. Dealer to keep record of sales.—Every 
dealer in pistols, pistol cartridges and _ other 
weapons mentioned in this article shall keep an 
accurate record of all sales thereof, including the 
name, place of residence, date of sale, etc., of 
each person, firm, or corporation to whom or 
which such sales are made, which record shall be 
open to the inspection of any duly constituted 
state, county or police officer, within this state. 
CLORS e197 956) SCs SA SLID. 


§ 14-407. Weapons to be listed for taxes.—Dur- 
ing the period of listing taxes in each year the 
Owner or person in possession or having the 
custody or care of ary weapon mentioned in this 
article is required to list the same specifically, as 
is now required for listing personal property for 
taxes. Any person listing any such weapon for 
taxes shall be required to designate his place of 
residence, including local street address. (1919, 
Ca LOveass Ose CG. co binds) 


§ 14-408. Violation of secticns 14-406 or 14-407 
a misdemeanor.—Any person, firm, or corporation 
violating any of the provisions of §§ 14-406 or 
14-407 shall be guilty of a misdemeanor and fined 
or imprisoned in the discretion of the court. (1919, 
Cal Oe stam Cas. Sahota) 


§ 14-409. Machine guns and other like weapons. 
—It shall be unlawful for any person, firm or cor- 
poration to manufacture, sell, give away, dispose 
of, use or possess machine guns, sub-machine 
guns, or other like weapons: Provided, however, 
that this section shall not apply to the following: 

Banks, merchants, and recognized business es- 
tablishments for use in their respective places of 
business, who shall first apply to and receive from 
the clerk of the superior court of the county in 
which said business is located, a permit to possess 
the said weapons for the purpose of defending the 
said business; officers and soldiers of the United 
States army, when in discharge of their official 
duties, officers and soldiers of the militia and the 
state guard when called into actual service, offi- 
cers of the state, or of any county, city or town, 
charged with the execution of the laws of the 
state, when acting in the discharge of their. official 
duties: Provided, further, that automatic shot- 
guns and pistols or other automatic weapons that 
shoot less than sixteen shots shall not be con- 
strued to be or mean a machine gun or sub-ma- 
chine gun under this act; and that any bona fide 
resident of this state who now owns a machine 
gun used in former wars, as a relic or souvenir, 
may retain and keep same as his or her property 
without violating the provisions of this section up- 
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on his reporting said ownership to the clerk of 
the superior court of the county in which said per- 
son lives. 

Any person violating any of the provisions of 
this section shall be guilty of a misdemeanor and 


CRIMINAL PROCEDURE 


shall be fined not less than five hundred ($500.00) 
dollars, or imprisoned for not less than six months, 
or both, in the discretion of the court. (1933, c. 
261;'S.0hs) 


Chapter 15. Criminal Procedure. 


Art. 1. General Provisions. 


Sec. 

15-1. Statute of limitations for misdemeanors. 

15-2. Issue and return of criminal process. 

15-3 Date of receipt and service indorsed on 
process. 

15-4 Accused entitled to counsel. 

15-5 Fees allowed counsel assigned to defend in 
capital case. 

15-6 Imprisonment to be in county jail. 

15-7 Post-mortem examinations directed. 

15-8 Stolen property returned to owner. 

15-9 Magistrate may associate another with 
him. 

15-10. Speedy trial or discharge on commitment 


for felony. 


Art. 2. Record and Disposition of Seized, etc., 


Articles. 

15-11. Sheriffs, etc., to maintain register of per- 
sonal property confiscated, seized or 
found. 

15-12. Publication of notice of unclaimed prop- 
erty. 

15-13. Public sale thirty days after publication of 
notice. 

15-14. Notice of sale. 

15-15. Disbursement of proceeds of sale. 

15-16. Non-liability of officers. 

15-17. Construction of article. 

Art. 8. Warrants. 

15-18. Who may issue warrant. 

15-19. Complainant examined on oath. 

15-20. Warrant issued; contents. 

15-21. Where warrant may be executed. 

15-22. Warrant indorsed and served in another 
county. 

15-23. Magistrate not liable for indorsing war- 
rant. 

15-24. Before what magistrate a warrant returned. 

Art. 4. Search Warrants. 

15-25. In what cases issued, and where executed. 

15-26. Nature of warrant and procedure thereon. 

15-27. Warrant issued without affidavit and ex- 
amination of complainant or other per- 
son; evidence discovered thereunder in- 
competent. 

Art. 5. Peace Warrants. 

15-28. Officers authorized to issue peace warrants. 

15-29. Complaint and examination. 

15-30. Warrant issued. 

15-31. To whom warrant directed. 

15-32. Defendant recognized to keep the peace. 

15-33. Defendant discharged, or new _ recogni- 
zance required. 

15-34. Defendant imprisoned for want of secu- 


rity. 
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Sec. 

15-35. How discharged from imprisonment. 

15-36. Defendant may appeal. 

15-37. Breach of peace in presence of court. 
15-38. Recognizance returned to superior court. 
Art. 6. Arrest. 

15-39. Persons present may arrest for breach of 
peace. 

15-40. Arrest for felony, without warrant. 

15-41. When officer may arrest without warrant. 

15-42. Sheriffs and deputies granted power to ar- 
rest felons anywhere in state. 

15-43. House broken open to prevent felony. 

15-44. When officer may break and enter houses. 

15-45. Persons summoned to assist in arrest. 

15-46. Procedure on arrest without warrant. 

15-47. Arresting officer to inform offender of 
charge, allow bail except in capital cases, 
and permit communication with counsel 
or friends. 

Art. 7. Fugitives from Justice. 

15-48. QOutlawry for felony. 

15-49. Fugitives from another state arrested. 

15-50. Record kept, and copy sent to governor. 

15-51. Duty of governor. 

15-52. Person surrendered on order of governor. 

15-53. Governor may employ agents, and offer 
rewards. 

15-54. Officer entitled to reward, 

Art. 8. Extradition. 

15-55. Definitions. 

15-56. ‘Duty of governor as to fugitives from jus- 
tice of other states. 

15-57. Form of demand for extradition. 

15-58. Governor may cause investigation to be 
made. 

15-59. Extradition of persons imprisoned or 
awaiting. trial in another state or who 
have left the demanding state under 
compulsion. 

15-60. Extradition of persons not present in de- 
manding state at time of commission of 
crime. 

15-61. Issue of governor’s warrant of arrest; its 
recitals. ; 

15-62. Manner and place of execution of warrant. 

15-63. Authority of arresting officer. 

15-64. Rights of accused person; application for 
writ of habeas corpus. 

15-65. Penalty for non-compliance with preced- 
ing section. 

15- Confinement in jail when necessary. 

15- Arrest prior to requisition. 

15 Arrest without a warrant. 


Commitment to await requisition; bail. 
Bail in certain cases; conditions of bond. 


15-109. 


15-110. 
15-111. 
15-112. 
15-113. 
15-114, 
15-115. 
15-116. 
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Extension of time of commitment; ad- 
journment. 

Forfeiture of bail. 

Persons under criminal prosecution in this 
state at time of requisition. 

Guilt or innocence of accused, when in- 
quired into. 

Governor may recall warrant or issue alias. 

Fugitives from this state; duty of gover- 
nors. 

Application for issuance of requisition; by 
whom made; contents. 

Costs and expenses. 

Immunity from service of process in cer- 
tain civil actions. 

Written waiver of extradition proceedings. 

Non-waiver by this state. 

No right of asylum; no immunity from 
other criminal prosecution while in this 
state. 

Interpretation. 

Short title. 


Art. 9. Preliminary Examination. 


Waiver of examination. 

Procedure, when justice has not final ju- 
risdiction. 

Duty of examining magistrate. 

Testimony reduced to writing; right to 
counsel. 

Prisoner examined; advised of rights. 

Exclusion of witnesses at examination. 

Answers in writing, read to prisoner, 
signed by magistrate. 

Witnesses for defendant examined. 

Examination of prisoner not required in 
misdemeanors. 

When prisoner discharged. / 

When prisoner held to answer charge. 

Witnesses against prisoner recognized. 

Witnesses required to give security for ap- 
pearance. 

Investigation in case of lynching. 

Witnesses in lynching not privileged. 


. Proceedings certified to court; used as evi- 


dence. 


. Penalty for failing to return, 


Art. 10. Bail. 


. Officers authorized to take bail, before im- 


prisonment. 


. Officers authorized to take bail, after im- 


prisonment. 


4. Recognizance filed with the clerk. 

5. Bail allowed on preliminary examination. 
15-106. 
15-107. 
15-108. 


Duty of magistrate granting bail. 

Sheriff or deputy may take bail. 

Sheriff may take bail of prisoner in cus- 
tody. 

Bail on continuance before a justice. 


Art. 11. Forfeiture of Bail. 


In recognizance to keep the peace. 

When recognizance deemed broken. 
Recognizance prosecuted. 

Notice of judgment nisi before execution. 
What notice must contain. 

Service of notice. 

Judges may remit forfeited recognizances. 


Sec. 


rks oO a 
15-118. 
15-119. 
. Judgment final, 
. Forfeiture 


15-135. 


15-136, 
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. In county 
. Improper venue met by plea in abate- 


. Substance 


Money refunded by clerk. 

Money refunded by treasurer. 

Forfeiture of bond before justice. 
rendered and enforced. 
over two hundred dollars 


before justice. 


. Right of bail to surrender principal. 
. New bail given upon surrender; liability 


of sheriff. 


. Defenses open to bail. 


Art. 12. Commitment to Prison. 


. Order of commitment. 
. Commitment to county jail. 
. Commitment of witnesses. 


Art. 13. Venue. 


. In case of lynching. 

. In offenses on waters dividing counties. 
. Assault in one county, death in another. 
. Assault in this state, death in another. 
. Person in 


this state injuring one in an- 
other. 
where death occurs. 


ment; procedure. 
Removal of indictment with 
defendant; pleas. 
Jurisdiction of grand jury. 


consent of 


Art. 14. Presentment. 


. No arrest nor trial on presentment. 
. Names of witnesses indorsed on present- 


ment. 


. Subpoena for witnesses on presentment. 


Art. 15. Indictment. 


. Waiver of bill of indictment. 
. Bills returned by foreman except in capi- 


tal cases. 


of judicial proceedings set 


forth. 


. Bill of particulars. 

. Essentials of bill for homicide. 

. Form of bill for perjury. 

. Bill for subornation of perjury. 

. Former conviction alleged in bill for sec- 


ond offense. 


. Manner of alleging joint ownership of 


property. 


. Description in bill for larceny of money. 
. Description in bill for embezzlement. 

. Intent to defraud; larceny and receiving. 
. Separate counts; consolidation. 

. Bill or warrant not quashed for informal- 


ity. 


. No quashal for grand juror’s failure to 


pay taxes or being party to suit. 


. Defects which do not vitiate. 


Art. 16. Trial before Justice. 


. In cases of final jurisdiction. 

. Trial by jury, if demanded. 

. What submitted to jury. 

. Commitment after judgment. 

. Parties entitled to copy of papers; bar to 


indictment. 


§ 15-1 


Sec. 

15-161. Justice to make return of cases to superior 
court. 
Art. 17. Trial in Superior Court. 

15-162. Prisoner standing mute, plea, “not guilty” 
entered. 

15-163. Peremptory challenges of jurors by de- 
fendant. 

15-164. Peremptory challenges by the state. 

15-165. Challenge to special venire same as to 
tales jurors. 

15-166. Exclusion of bystanders in trials for rape. 

15-167. Term expiring during trial extended. 

15-168. Justification as defense to libel. 

15-169. Conviction of assault, when included in 
charge. 

15-170. Conviction for a less degree or an attempt. 

15-171. Burglary in the first degree charged, ver- 
dict for second degree. 

15-172. Verdict for murder in first or second de- 


gree. 

. Demurrer to the evidence. 

4, New trial to defendant. 

_ Nol. pros. after two terms; when capias 
and subpoenas to issue. 


15-176. Prisoner not to be tried in prison uniform. 
Art. 18. Appeal. 

15-177. Appeal from justice, trial de novo. 

15-178. Justice to return papers and findings to su- 
perior court. 

15-179. When state may appeal. 

15-180. Appeal by defendant to supreme court. 

15-181. Defendant may appeal without security 
for costs. 

15-182. Appeal granted; bail for appearance. 

15-183. Bail pending appeal. 

15-184. Appeal not to vacate judgment; stay of 
execution. 

15-185. Judgment for fines docketed; lien and exe- 
cution. 


Art. 1. General Provisions. 


§ 15-1. Statute of limitations for misdemeanors. 
—The crimes of deceit and malicious mischief, 
and the crime of petit larceny where the value of 
the property does not exceed five dollars, and all 
misdemeanors except malicious misdemeanors, 
shall be presented or found by the grand jury 
within two years after the commission of the 
same, and not afterwards: Provided, that if any 
indictment found within that time shall be 
defective, so that no judgment can be given 
thereon, another prosecution may be instituted 
for the same offense, within one year after the 
first shall have been abandoned by the state. 
(Rev., s. 3147; Code, s. 1177; Rt Ga CaS 5; aS: Or 
1826, c. 11; 1907, c. 408; 1943, c. 548; C. S. 4512.) 

Cross Reference.—As to what are misdemeanors, see §§ 
14-1 and 14-3 and annotations thereto. 

Editor’s Nete.—The 1943 amendment rewrote the part of 
this section appearing before the proviso. 

General Consideration.—The time between the commission 
of the offense and the bringing into court of the present- 
ment should be estimated in determining whether the pros- 
ecution is barred. State v. Cooper, 104 N. C. 890, 891, 10 S. 
E. 510. The time stated in the indictment does not govern, 
State v. Newsom, 47 N. C. 173. The state can go back two 
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Sec. 
15-186. Procedure upon receipt of certificate of su- 
preme court. 


Art. 19. Execution. 


Death by administration of lethal gas. 

Manner and place of execution. 

Sentence of death; prisoner taken to peni- 
tentiary. 

A guard or guards or other person to be 
named and designated by the warden ta 
execute sentence. 

Pending sentences unaffected. 

Certificate filed with clerk. 

Notice of reprieve or new trial. 

Judgment sustained on appeal, reprieve, 
time for execution. 

New trial granted, prisoner taken to place 
of trial. 

Disposition of body. 


15-187. 
15-188. 
15-189. 


15-190. 


15-191. 
15-192. 
15-193. 
15-194. 


15-195. 


15-196. 


Art. 20. Suspension of Sentence and Probation. 


15-197. 
15-198. 
15-199. 
15-200. 


Suspension of sentence and probation. 

Investigation by probation officer. 

Conditions of probation. 

Termination of probation, 
quent disposition. 

Establishment and organization of a state 

probation commission. 

. Duties and powers of the commission; 
meetings; appointment of director of 
probation; qualifications. 

. Duties of the director of probation; ap- 
pointment of probation officers; reports. 

. Assignment and compensation and oath of 
probation officers. 

. Duties and powers of tiie probation offi- 
cers. 

. Co-operation with commissioner of parole 
and officials of local units. 

-207. Records treated as privileged information. 

. Payment of salaries and expenses. 

9. Accommodations for probation officers. 


arrest, subse- 


15-201. 


years prior thereto although the indictment marks the be- 
ginning of the prosecution. State v. Williams, 151 N. C. 
660, 65 S. BE. 908. The statute does not begin to run from 
an entry of nol. pros. “with leave.’’ Id. 

Meaning of Malicious Misdemeanors.—When, in the former 
wording of this section, the Legislature used the words 
“other malicious misdemeanors,’’ which immediately followed 
the words “malicious mischief,” it evidently intended to de- 
scribe offenses of which malice was a necessary ingredient 
to constitute the criminal act, as in the case of malicious 
mischief, and it was not the purpose to include within the 
exception from the operation of that section such offenses 
as would be misdemeanors, even in the absence of malice, 
and when malice, if present, would be only a circumstance 
of aggravation, which the Court might consider in impos- 
ing the punishment. State v. Frisbee, 142 N. C. 671, 675, 
55 UO aE aoe 

Meaning of ‘Secret Manner.’”’—For construction of former 
Provision, see State v. Crowell, 116 N. C. 1052, 1057, 21 S. 
E. 502. See for example State v. Watts, 32 N. C. 369. 

‘Meceit”” as Used in Former Section.—There has never 
been such an indictable offence as “deceit” but the mean- 
ing of this section has always been that misdemeanors, the 
gist of which was a malice or deceit, were within the excep- 
tion of the section as formerly appearing. In State v. 
Christianbury, 44 N. C. 46, it was held that there being no 
such offence as “‘deceit’”? it would apply to “cheating by false 
token’’ of which deceit was the gist but would not include 
“conspiracy to cheat’ the gist of which offence is the con- 
spiracy and the cheating but an aggravation. That de- 
cision did not restrict deceit to “cheating by false token” 
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but instanced that as an offence coming within the general 
description of misdemeanors by deceit. State v. Crowell, 
Tis eNe Cy 1052, 1056, 21-S. E. 502: 

What Offences Barred.—Slandering an innocent woman is 
not barred within two years. State v. Claywell, 98 N. CG 
731, 3 S. E. 920. No length of possession can bar an action 
to abate a public nuisance. State vy. Holman, 104 N. C. 
861, 10 S. E. 758. Seduction is not barred. State v. Cro- 
welleiia IN. C1052; 21 S! B 502 

A malicious assault cannot be the basis of an action two 
years after commission. State v. Frisbee, 142 N. C. 671, 
Sb Se By. 722, 

The section has no application to conspiracy which is a 
felony. State v. Mallett, 125 N. C. 718, 34 S. BE. 651. Bas- 
tardy proceedings are not governed by this section. State 
wambenry. aooriN Gad 043; 30S, Bi 139; 

What Constitutes a Presentment.—See State yv. Morris, 
104 N. C. 837, 10'S. BE. 454. 

Trial on Second Bill after Two Years Barred.—Even an 
indictment within the time will not uphold a trial and con- 
viction on a second bill found after the statutory period. 
State v. Tomlinson, 25 N. C. 32; State v. Hedden, 187 N. 


“Co 803 80S) 123) S. 0H. 65. 


Where a warrant charging a misdemeanor is amended to 
charge a felony, defendant’s plea of the statute of limita- 
tions on the misdemeanor count becomes immaterial. State 
v. Sanderson, 213 N. C. 381, 196 S. EK. 324. 

Preliminary Warrants Not Included.—There is no saving 
clause in this section as to the effect of preliminary war- 
rants before a justice of the peace or other committing 
magistrate, and the law must be construed and applied as 
written. There must be a presentment or indictment with- 
in two years from the time of the offense committed and 
not afterwards. State v. Hedden, 187 N .C. 803, 805, 123 
Some 109, 

Necessity for Pleading Statute.——For a person charged 
with the commission of a criminal offense. to avail himself 
of the alleged running of the statute of limitations, he must 
either specifically plead it or in apt time bring it to the 
attention of the court. State v. Brinkley, 193 N. C. 747, 
138 Su, Be, 158. 

Whether or not the court below will allow the statute 
of limitations as a defense to the action, where the same 
has not been pleaded or mentioned until the argument he- 
fore the jury, is a matter of discretion. Privett v. Callo- 
ways IN. ©, 23. 

Upon a trial on indictment for the sale of intoxicants 
where there was evidence of sales at undisclosed times, it 
would not be presumed that such sales occurred more than 
two years next preceding the prosecution when defendant 
has not pleaded this section, or in apt time called it to 
the court’s attention or offered evidence as to the dates of 
gales state v. Colson, 222 N. C. 28, 21S. EB. (ad) 80s: 

Wreng Name in Bill of Indictment.—A bill of indictment 
against a person by a wrong name, which is pleaded to in 
abatement, and the plea found, is, nevertheless, the same 
cause of action, and the elapse of two years is no bar to 
prosecution. State v. Hailey, 51 N. C. 42. 


§ 15-2. Issue and return of criminal process.— 
All process, warrants and precepts, issued by any 
judge or justice of the peace, or cierk of any court, 
on any criminal prosecution, may issue at any time, 
and be made returnable to any day of the term 
of the court, to which such warrant, process, or 
precept is returnable. (Rev., s. 3148; Code, s. 
ee ete ead, Ss. 9: 3777, 6 116 e148) Cy SS. 
4513.) 


§ 15-3. Date of receipt and service indorsed on 
process.—Every sheriff or other officer shall in- 
dorse on all process and subpoenas issuing in 
criminal cases, whether for the state or defendant, 
the day when such process and subpcenas came 


to hand, and also the day of their execution; and 
on failure of any sheriff or other officer to perform 


either of said duties he shall forfeit and pay the 
sum of ten dollars for every case of neglect, to be 
recovered for the use of the state, in the same 
manner as forfeitures are recovered against 
sheriffs by parties in civil suits for failure to make 
due return of process delivered to them. (Rev., s. 
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sidgeCoue, 6. °1179* RoC. 35, s. 10; 1850-1, c. 
sy doa Ge ae eg 


Cross References.—As to forfeitures in civil actions, see 
§§ 162-14 and 2-41. As to criminal liability for failure to 
return process, see § 14-242. 


§ 15-4. Accused entitled to counsel.—E very 
person, accused of any crime whatsoever, shall be 
entitled to counsel in all matters which may be 
necessary for his defense. (Rev., s. 3150: Code, 


Ss. 1182 ;"Ry Cy, Crab e se tees 1777,c, 115, s: Sane. 
S. 4515.) 


Cross References.—As to court’s power to limit argument, 
see § 84-14. As to constitutional provisions for counsel, see 
the N. C. Constitution, Art. I, § 11, and the sixth amend- 
ment to the U. S. Constitution. 

A Constitutional Right.—In all criminal prosecution every 
man has the right * * * to have counsel for his defence. 
Const. Art. I, sec. 11. State v. Sykes, 79 N. C. 618, 619; 
see also State v. Hardy, 189 N. C. 799, 128 S. BE. 152. 

Stated in Powell v. Alabama, 287 U. S. 45, Gspebaeo Ct. 
Do Ate ed 1S8aa B4l Amie witeenso7, 





§ 15-5. Fees allowed counsel assigned to defend 
in capital case. — Whenever an attorney is ap- 
pointed by the judge to defend a person charged 
with a capital crime, he shall receive such fee for 
performing this service as the judge may allow; 
but the judge shall not allow any fee until he is 
satisfied that the defendant charged with the capi- 
tal crime is not able to employ counsel. The fees 
so allowed by the judge shall be paid by the 
county in which the indictment was found. (1917, 
Cees O37 en 226. Si 4516.) 


Local Modification——Buncombe: 1941, c. 206; Franklin: 1941, 
eh 2ll? Wayne: 1941: ¢ 33: 

Editor’s Note.—Prior to the 1937 amendment the fee al- 
lowed was not to exceed twenty-five dollars. 


§ 15-6. Imprisonment to be in county jail—No 
person shall be imprisoned by any judge, court, 
justice of the peace, or other peace officer except 
in the common jail of the county, unless otherwise 
provided by law: Provided, that whenever the 
sheriff of any county shall be imprisoned, he may 
be imprisoned in the jail of any adjoining county. 
GRevq suis15 io Coden seday 4s. RuiC.,.c,\ 35, -s).6: 
L197, CL 474, \Sieaeel870;-c1412: (C.AS4517.) 


§ 15-7. Post-mortem examinations directed.— 
In all cases of homicide, any officer prosecuting 
for the state may, at any time, direct a post-mor- 
tem examination of the deceased to be made by 
one or more physicians to be summoned for the 
purpose; and the physicians shall be paid a rea- 
sonable compensation for such examination, the 
amount to be determined by the court and taxed 
in the costs, and if not collected out of the defend- 
ant the same shall be paid by the county. (Rev., s. 
3152; Code, s. 1214; R. C,, c. 35, s. 49; C, S. 4518.) 


Cross Reference.—See also, §§ 90-217 and 152-7, para- 
graph 6. 

Section Valid.—This section is a valid exercise of the 
police power of the state. Withers v. Board, 163 N. C. 341, 
79035. Ee 615: 

Left to Discretion of Trial Judge—The board of commis- 
sioners of the county are not parties to a proceeding under 
this section, nor are they entitled to any notice before such 
orders are made. The matter is left to the sound discretion 
of the trial judge, and unless such discretion js grossly 
abused, the Supreme Court will not interfere. Withers vy. 
Board, 163 N. C. 341, 345, 79 S. E. 615. 

Coroner and physicians performing autopsy may be held 
liable by father of deceased for wrongful mutilation when 
the autopsy is ordered by the coroner on his own initiative 
solely to ascertain the cause of death without suspicion of 
foul play, since in such case the coroner is without author- 
ity to order the autopsy, and his direction therefor can 


[711 ] 


§ 15-8 


confer no immunity upon the physicians. Gurganious v. 


Simpson, 213 N. C. 613, 197 S. E. 163. 


§ 15-8. Stolen property returned to owner.— 
Upon the conviction of any person for robbing or 
stealing any money, goods, chattels, or other es- 
tate of any description whatever, the person from 
whom such goods, money, chattels or other estate 
were robbed or stolen shall be entitled to restitu- 
tion thereof; and the court may award restitu- 
tion of the articles so robbed or stolen, and make 
all such orders and issue such writs of restitu- 
tion or otherwise as may be necessary for that pur- 
pose. (Rev., s. 3153; Code, s. 1201; R. C., c. 35, s. 
34°91 Hen. VIIL,-c. 113.1943, ¢. 643; C. $4519) 


Editor’s Note.—The 1943 amendment substituted in the 
first line the word “person’’ for the word “felon.” 


§ 15-9. Magistrate may associate another with 
him.—Any magistrate, to whom any complaint 
may be made, or before whom any prisoner may 
be brought, as by law provided, may associate with 
himself any other magistrate of the same county; 
and the powers and duties herein mentioned may 
be executed by the two magistrates so associated. 
(Rev., s. 3154; Code, s. 1159; 1868-9, c. 178, subc. 
3,6. 287 C. 5.14520.) 


Section Constitutional.—This section is in harmony wita 
the provision of the Constitution, Art. IV, sec. 12, conferring 
power upon the General Assembly to allot and distribute 
judicial powers. State v. Flowers, 109 N. C. 841, 13 S. E. 
718. 


§ 15-10. Speedy trial or discharge on commit- 
ment for felony.—When any person who has been 
committed for treason or felony, plainly and spe- 
cially expressed in the warrant of commitment, 
upon his prayer in open court to be brought to his 
trial, shall not be indicted some time in the next 
term of the superior or criminal court ensuing such 
commitment, the judge of the court, upon notice in 
open court on the last day of the term, shall set 
at liberty such prisoner upon bail, unless it appear 
upon oath that the witnesses for the state could 
not be produced at the same term; and if such pris- 
oner, upon his prayer as aforesaid, shall not be 
indicted and tried at the second term of the court, 
he shall be discharged from his imprisonment: 
Provided, the judge presiding may, in his discre- 
cretion, refuse to discharge such person if the 
time between the first and second terms of the 
court be less than four months. (Rev., s. 3155; 
Cede, 184165845 1868-9,/c)116,-s. 935-1913, ¢. 2-0 C. 
Sa45212) 


Requirements Peremptory.—This section is peremptory in 
its requirements; and where one so committed has formally 
complied with the provisions of the statute, it is the duty of 
the court to discharge the prisoner. State v. Webb, 155 N. 
C. 426, 70 S. E. 1064. 

Remedy Is by Certiorarii—A certiorari is the proper pro- 
cedure to review the order of the lower court in refusing to 
discharge a prisoner from custody under the provisions of 
this section. State v. Webb, 155 N. C. 426, 427, 70 S. E. 1064. 


Art. 2. Record and Disposition of Seized, etc., 
Articles. 


§ 15-11. Sheriffs, etc., to maintain register of 
personal property confiscated, seized or found. 
Each sheriff, police department and constable 
in this state is hereby required to keep and main- 
tain a book or register, and it shall be the duty 
of each sheriff, police department and constable 
to keep a record therein of all articles of personal 
property which may be seized or confiscated by 
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him or it, or of which he or it may have become 
possessed in any way in the discharge of his duty. 
Said sheriffs, police departments and constables 
shall cause to be kept in said registers a descrip- 
tion of such property, the name of the person 
from whom it was seized, if such name be known, 
the date and place of its seizure, and, where the 
article was not taken from the person of a sus- 
pect or prisoner, a brief recital of the place and 
circumstances concerning the possession thereof 
by such sheriff, police department, or constable. 
Such sheriff, police department and constable shall 
also keep in said register appropriate entries 
showing the manner, date, and to whom said ar- 
ticles are disposed .of or delivered, and, if sold as 
hereinafter provided, a record showing the dis- 
position of the proceeds arising from such sale. 
(1939, c. 195, s. 1.) 


§ 15-12. Publication of notice of unclaimed 
property.—Unless otherwise provided herein, 
whenever such articles in the possession of any 
sheriff, police department or constable have re- 
mained unclaimed by the person who may be en- 
titled thereto for a period of one hundred eighty 
(180) days after such seizure, confiscation, or re- 
ceipt thereof in any other manner, by such sher- 
iff, police department or constable, the said sher- 
iff, police department or constable in whose 
possession said articles are may cause to be pub- 
lished one time in some newspaper published in 
said county a notice to the effect that such arti- 
cles are in the custody of such officer or depart- 
ment, and requiring all persons who may have or 
claim any interest therein to make and establish 
such claim or interest not later than thirty (30) 
days from the date of the publication of such no- 
tice or in default thereof, such articles will be 
sold and disposed of. Such notice shall contain 
a brief description of the said articles and such 
other information as the said officer or department 
may consider necessary or advisable to reason- 
ably inform the public as to the kind and nature 
of the article about which the notice relates. 
(1939, c. 195, s. 2.) | 


§ 15-13. Public sale thirty days after publica- 
tion of notice.—If said articles shall remain un- 
claimed or satisfactory evidence of ownership 
thereof not be presented to the sheriff, police de- 
partment or constable, as the case may be, for a 
period of thirty (30) days after the publication of 
the notice provided for in § 15-12, then the said 
sheriff, police department, or constable in whose 
custody such articles may be, is hereby authorized 
and empowered to sell the same at public auction 
for cash to the highest bidder, either at the court- 
house door of the county, or at the police head- 
quarters of the municipality in which the said arti- 
cles of property are located, and at such sale to 
deliver the same to the purchaser or purchasers 
thereof. (1939, c. 195, s. 3.) 


§ 15-14. Notice of sale—Before any sale of 
said property is made under the provisions of this 
article, however, the: said sheriff, police depart- 
ment, or constable making the same shall first ad- 
vertise the sale by publishing a notice thereof in 
some newspaper published in the said county at 
least one time not less than ten days prior to the 
date of sale, and by posting a notice of the sale 
at the courthouse door and at three other public 
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places in the said county. Said notice shall spec- 
ify the time and place of sale, and contain a suffi- 
cient description of the articles of property to be 
sold. It shall not be required that the sale lay 
open for increase bids or objections, but it may 
be deemed closed when the purchaser at the sale 
pays the amount of the accepted bid. (1939, c. 
195, s. 4.) 


§ 15-15. Disbursement of proceeds of sale.— 
From the proceeds realized from the sale of said 
property, the sheriff, police department, constable 
or other officer making the same shall first pay 
the costs and expenses of the sale, and all other 
necessary expenses incident to a compliance with 
this article, and any balance then remaining from 
the proceeds of said sale shall be paid within 
thirty days after the sale to the treasurer of the 
county board of education of the county in which 
such sale is made, for the benefit of the fund for 
maintaining the free public schools of such county. 
(1939, c. 195, s. 5.) 


§ 15-16. Non-liability of officers—No sheriff, 
police department, constable, or other officer, shall 
be liable for any damages or claims on account of 
any such sale or disposition of such property, as 
provided in this article. (1939, c. 195, s. 6.) 


§ 15-17. Construction of article—This article 
shall not be construed to apply to the seizure and 
disposition of whiskey distilleries, game birds, and 
other property or articles which have been or may 
be seized, where the existing law now provides 
the method, manner, and extent of the disposition 
of such articles or of the proceeds derived from 
the sale thereof. (1939, c. 195, s. 7.) 


Cross References.—As to the disposition of liquor seized, 
see § 18-13. As to disposition of seized distilleries, see § 
18-22. 

Art. 3. Warrants. 


§ 15-18. Who may issue warrant.—The follow- 
ing persons respectively have power to issue proc- 
ess for the apprehension of persons charged with 
any offense, and to execute the powers and duties 
conferred in this chapter, namely: The chief jus- 
tice and the associate justices of the supreme 
court, the judges of the superior court, judges of 
criminal courts, presiding officers of inferior 
courts, justices of the peace, mayors of Cities, or 
other chief officers of incorporated towns. (Reyvy., 
s. 3156; Code, s. 1132; 1868-9, c. 178, subc. 3, s. 1; 
C $..4522.) 


Cross References.—As to coroner’s power to issue war- 
rants, see § 152-7 paragraph 4. As to warrant of arrest in 
cases of extradition, see § 15-61. As to power of hotel in- 
spector ‘to swear out warrants, see § 72-29. As to power 
of quarantine officer, see § 130-248. 

Maycr Pro Tem. May Issue.—The power conferred upon 
a mayer pro tem. “to exercise the duties’? of mayor during 
kis absence includes that of issuing warrants in criminal 
actions. State v. Thomas, 141 N. C. 791, 53 S. E. 522. 


§ 15-19. Complainant examined on oath.—When- 
ever complaint is made to any such magistrate 
that a criminal offense has been committed within 
this state, or without this state and within the 
United States, and that a person charged there- 
with is in this state, it shall be the duty of such 
magistrate to examine on oath the complainant 
and any witnesses who may be produced by him. 
(Rev., s. 8157; Code, s. 1183; 1868-9, c. 178, subc. 
Be os tebe.) : 

Oath Essential.—This seetion requires the Justice, before 
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issuing a warrant to examine the complainant on oath. 
Merrimon y. Commissioners, 106 N. C. 369, 371, 11 S. E. 267. 

Examination Must Show Commission of Offense.—It must 
appear by this examination that an offense has been com- 
mitted before any warrant is issued. State v. Moore, 136 
ING GS SBS) Si o75: 

Sufficiency of Evidence.—It is the duty of a magistrate, 
before issuing a warrant on a criminal charge, except in cases 
super visum, to require evidence on oath amounting to a 
direct charge or creating a strong suspicion of guilt. Welch 
vy. Scott; 27 N. @ 72: 

Complaint Need Not Be Written.—In State v. Bryson, 84 
N. C. 780, Ashe, J., in construing the provisions of the act 
which is now embodied in this and the next section says that 
no written affidavit or complaint is required. State v. 
Peters, 107 N. C. 876, 879, 12 S. E. 74. 

Same—No Special Form Required.—It is not expected nor 
required, in the absence of special provision to the contrary, 
that an affidavit or complaint should be in any particular 
form, or should charge the crime with the fullness or 
particularity necessary in an information or indictment, 12 
Cyc., 294. State v. Gupton, 166 N. C. 257, 262, 80 S. E. 989. 

Appellate Court Cannot Look Behind Warrant.—The appel- 
late court “can only look at the warrant, which is the com- 
plaint,” and “cannot look behind the warrant for objections 
lying in the defects or irregularities of the preliminary evi- 
dence.”’ State v. Peters, 107 N. C, 876, 879, 12 S. B. 74; 
State v. Bryson, 84 N. C. 780. 


§ 15-20. Warrant issued; contents.—If it shall 
appear from such examination that any criminal 
offense has been committed, the magistrate shall 
issue a proper warrant under his hand, with or 
without seal, reciting the accusation, and com- 
manding the officer to whom it is directed forth- 
with to take the person accused of having com- 
mitted the offense, and bring him before a mag- 
istrate, to be dealt with according to law. A 
justice of the peace or a chief officer of a city or 
town shall direct his warrant to the sheriff or other 
lawful officer of his county. (Rev., s. 3158; Code, 
Sees 9 One CreOO Si) 1868-9) C2 11728) SUC. 3, )SreDs 
Ce Si15045) 


Editor’s Note.—For article 
rant, see 15 N. C. IL. Rev. 101. 

General Consideration. — It is not necessary that a war- 
rant for assault should charge that it was issued upon a 
sworn complaint. State v. Price, 111 N. C. 703, 16 S. E. 414. 
The facts constituting the offense must be set out with 
certainty. State v. Jones, 88 N. C. 671. But the warrant 
may refer to the affidavit, State v. Yellowday, 152 N. C. 
793, 67 S. E. 480, as they will be construed together. State 
v. Gupton, 166 N. C. 257, 80 S. E. 989. 

Appearance waives a defect in a warrant. State v. Cole, 
150 N. C. 805, 63 S. FE. 958. A warrant need not negative an 
exception in a statute. State v. Moore, 166 N. C. 284, 81 S. 
E. 294. 

Amendment of Warrant.—On appeal to the superior court 
from a conviction before a justice of the peace, the court can 
allow an amendment of the warrant. State v. Koonce, 108 N. 
GC. 752, 12S; 1.71032; State v. Carble, 70 N. C. 62. It is dis- 
cretionary with the court whether it will exercise the power. 
State v. Vaughan, 91 N. C. 532; State v. Crook, 91 N. C. 536. 
But a warrant can not be amended so as to charge a differ- 
ent offense. State v. Taylor, 118 N. C. 1262. 24 S. E. 526; 
State v. Vaughan, 91 N. C. 532, 535; State v. Cook, 61 N. 
Oe ERES 

An order directing an amendment to a warrant by the 
insertion therein of certain words is self-executing, and 
the words need not be actually inserted in the complaint 
or warrant. State v. Yellowday, 152 N. C. 793, 67 S. E. 480; 
See also, State v. Winslow, 95 N. C. 649; State v. Davis, 
111 N. C. 729, 16 S. E. 540; State v. Sharp, 125 N. C. 628, 
634, 34 S. EB. 264; State v. Yoder, 132 N, GC. 119),. 1113,-44:8: 
E. 689. 

Officer Protected when Warrant Defective.—See State v, 
Gupton, 166 N. C. 257, 262, 80 S. E. 989; State v. Jones, 88 
NS O.N671: 


§ 15-21. Where warrant may be executed.— 
Warrants issued by any justice of the supreme 
court, or by any judge of the superior court, or of 
a criminal court, may be executed in any part of 
this state; warrants issued by a justice of the 
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peace, or by the chief officer of any city or incor- 
porated town, may be executed in any part of the 
county of such justice, or in which such city or 
town is situated, and on any river, bay or sound 
forming the boundary between that and some 
other county, and not elsewhere, unless indorsed 
as prescribed in § 15-22. (Rev., s. 3159; Code, s. 
1135; 1868-9, c. 178, subc. 3, s. 4; C. S. 4525.) 


§ 15-22. Warrant indorsed and served in another 
county.—If the person against whom any warrant 
is issued by a justice of the peace or chief officer 
of a city or town shall escape, or be in any other 
county out of the jurisdiction of such justice or 
chief officer, it shall be the duty of any justice of 
the peace, or any other magistrate within the 
county where such offender shall be, or shall be 
suspected to be, upon proof of the handwriting of 
the magistrate or chief officer issuing the warrant, 
to indorse his name on the same, and thereupon 
the person, or officer to whom the warrant was 
directed, may arrest the offender in that county: 
Provided, that an officer to whom a warrant charg- 
ing the commission of a felony is directed, who is 
in the actual pursuit of a person known to him to 
be the one charged with the felony, may continues 
he pursuit without such indorsement. The justice 
of the peace or a chief officer of a city or town 
shall direct his warrant to the sheriff or other law- 
ful officer of his county, and such warrant when 
so indorsed as herein prescribed shall authorize 
and compel the sheriff or other officer of any 
county in the state, in which such indorsement is 
made, to execute the same. (Rev., s. 3160; Code, 
SS 1136 LOL 7 Ge oO 901). c668 81868-9" ice 17.8; 
Siibs. 3. s. 57. Gro. 626;) 

Restricted to Criminal Cases.—The provision of this sec: 


tion is restricted to criminal cases. Fisher v. Bullard, 109 
ING. (574, 13'S) Bs 799; 

Justice in County of Service Must Endorse.—A warrant 
issued in one county to be served in another is not given ex- 
traterritorial efficacy unless it has the endorsement of a 
justice of the peace or other authorized officer in the latter 
county. Stancill v. Underwood, 188 N. C. 475, 476, 124 S. 
BE. 845. 


§ 15-23. Magistrate not liable for indorsing war- 
rant.—No magistrate shall be liable to any indict- 
ment, action for trespass or other action for hay- 
ing indorsed any warrant pursuant to the provi- 
sions of § 15-22, although it should afterwards 
appear that such warrant was illegally or improp- 
erly issued. (Rev., s. 3161; Code, s. 1137; 1868-9, 
CeIVGe sie uous: 0; G.1o. 4527.) 

Endorsing Officer Fully Protected.—If a warrant issues 
from competent authority and the extraterritorial efficacy 
provided by section 15-22 is imparted to it in the county 
wherein the accused party was arrested, the justification is 
full to the officer and all who co-operated with him, and 
no inquiry is admissible into the circumstances under which 
it was issued. State v. James, 80 N. C. 370, 372. 


§ 15-24. Before what magistrate a warrant re- 
turned.—Persons arrested under any warrant is- 
sued for any offense, where no provision is other- 
wise made, shall be brought before the magistrate 
who issued the warrant; or, if he be absent, or from 
any cause unable to try the case, before the nearest 
magistrate in the same county; and the warrant by 
virtue of which the arrest shall have been made, 
with a proper return indorsed thereon and signed 
by the officer or person making the arrest, shall 
be delivered to such magistrate. (Rev., s. 3162; 
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Code, ‘Ss; «1143; 1868-9, 'c: 178; cube: 376. 12..C os. 
4528.) 


Maycr Pro Tem.—A warrant may be returnable before a 
mayor pro tem. State v. Thomas, 141 N. C 791, 53 S. E. 522, 
Authority of Magistrate Issuing Warrant. — The magis- 
trate who issues the warrant has the authority to make the 
warrant returnable before himself or before some officer 
having like jurisdiction, such a recorder to conduct the pre- 
liminary hearing. State v. Lord, 145 N. C. 479, 59 S. E. 656. 
Cited in State v. James, 78 N. C. 455, 457. 


Art. 4. Search Warrants. 


§ 15-25. In what cases issued, and where exe- 
cuted.—If any credible witness shall prove, upon 
oath, before any justice of the peace, or mayor of 
any city, or chief magistrate of any incorporated 
town, that there ie a reasonable cause to suspect 
that any person has in his possession, or on his 
premises, any property stolen, or any and all per- 
sonal property and all tickets, books, papers and 
documents used in connection with and operation 
of lotteries or any gaming or gambling, or any 
false or counterfeit coin resembling, or apparently 
intended to resemble, or pass for, any current coin 
of the United States, or of any other state, prov- 
ince or country, or any instrument, tool or engine 
whatsoever, adapted or intended for the counter- 
feiting of any such coin; or any false and counter- 
feit notes, bills or bonds of the United States, or 
of the state of North Carolina, or of any other 
state or country, or of any county, city or incorpo- 
rated town; or any instrument, tool or engine 
whatsoever, adapted or intended for the counter- 
feiting of such note, bill or bond, it shall be lawful 
for such justice, mayor or chief magistrate of any 
incorporated town to grant a warrant, to be exe- 
cuted within the limits of his county or of the 
county in which such city or incorporated town is 
situated, to any proper officer, authorizing him to 
search for such property, and to seize the same, 
and to arrest the person having in possession or 
on whose premises may be found such stolen 
property, or any and all personal property and all 
tickets, books, papers and documents used in con- 
nection with and operation of lotteries or any 
gaming or gambling, counterfeit coin, counterfeit 
notes, bills or bonds, or the instruments, tools or 
engines for’ making the same, and to bring them 
before any magistrate of competent jurisdiction, to 
be dealt with according to law. (Rev., s. 3163; 
Code, s. 1171; 1868-9, c. 178, subc. 3, S. 383-1941) ¢, 
BeOS. 4529.) 


Cress Reference—As to warrant 
liquor, see § 18-13. 

Editor’s Note.—The 1941 amendment 
sions relating to lotteries, etc. 

At Common Law.—Warrants to search for stolen goods 
are authorized by the principles of the common law. State 
v. McDonald, 14 N. C. 468, 470. 


authorizing search for 


inserted the provi- 


§ 15-26. Nature of warrant and procedure there- 
on.—Such search warrant shall describe the article 
to be searched for with reasonable certainty, and 
by whom the complaint is made, and in whose 
Possession the article to be searched for is sup- 
posed to be; it shall be made returnable as other 
criminal process is by law required to be. and the 
Proceedings thereupon shall be as required in 
other cases of criminal complaint. (Rev., s. 3164: 


Code, s. 1172; 1868-9, c. 178, sube. 8, s. 39; C. S. 
4530.) 


Cross References.— 
seamen, see § 14-354, 
general warrants, see 


As to search warrants for deserting 
As to constitutional prohibition against 
N. C. Constitution, Art, Tang 15% 
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§ 15-27. Warrant issued without affidavit and 
examination of complainant or other person ; evi- 
dence discovered thereunder incompetent. — Any 
officer who shall sign and issue or cause to be 
signed and issued a search warrant without first 
requiring the complainant or other person to sign 
an affidavit under oath and examining said person 
or complainant in regard thereto shall be guilty of 
a misdemeanor; and no facts discovered by reason 
of the issuance of such illegal search warrant shall 
be competent as evidence in the trial of any ac- 
tion. (1937, c. 339, s. 134.) 

Editor’s Note.—This section makes one important change 
in criminal procedure, Unlike the federal and the majority 
of state jurisdictions, North Carolina has always admitted 
evidence obtained by an illegal search. The new law pro- 
vides that evidence obtained by a search made pursuant to 
an illegally issued search warrant cannot be admitted in 
evidence. This leaves open the question whether evidence 
obtained by an illegal search made without any search war- 
rant would be admissible. 15 N. C. Law Rev., 343. 

This section does not apply to evidence obtained by search 
without a warrant, the language of the statute being insuf- 
ficient to require this conclusion, and the statute being in 
derogation of the common law rule. State v. McGee, 214 
N. C. 184, 198 S. E. 616. 

An affidavit for a search warrant signed by the chief of 
police is sufficient compliance with this section, since if the 
chief of police is not the informant he is “some other per- 
son,’ and the statute does not require that the informant 
should make the affidavit, or that the person signing the 
affidavit should state therein who his informant is, and evi- 
dence obtained on a search warrant issued on such affidavit 
is competent. State v. Cradle, 213 N. C. 217, 195 S. BE. 392, 

Officer Need Not Make the Affidavit.—It is not required 
that the officer using a search warrant make the affida- 
vit. State v. Shermer, 216 N. C. 719, 6 S. E. (2d) 529. 

Affidavit Based on Information.—Where the search war- 
rant in question was issued upon the sworn affidavit of a 
police officer which stated that the basis of the oath was 
“information,” the affidavit does not negative the assump- 
tion that the police officer was examined as to the partic- 
ulars of his information, and it is not required that the 
affidavit give in detail the source and extent of the infor- 
mation, and evidence procured in a search under the war- 
rant is competent. State v. Elder, 217 N. C. 111, 6 S. E. 
(2d) 840. 

Art. 5. Peace Warrants. 

§ 15-28. Officers authorized to issue peace war- 
rants.—The following magistrates have power to 
cause to be kept all the laws made for the preser- 
vation of the public peace, and in execution of that 
power to require persons to give security to keep 
the peace, in the manner provided in this chapter, 
namely: The chief justice and associate justices of 
the supreme court, the judges of the superior 
courts, and of any special courts which may here- 
after be created, the justices of the peace, the 
mayors or other chief officers of all cities and 
towns. (Rev., s. 3165; Code, s. 1216; 1868-9, c. 
7 sestbemems. 2; C..$.:4531,) 

A Criminal Action.—A peace warrant is a criminal action 
prosecuted by the state, at the instance of an individual, to 
prevent an apprehended crime against his person or prop- 
erty, and is within the exclusive jurisdiction of a justice of 
the peace. State v. Oates, 88 N. C. 668; State v. Locust, 53 
N. C. 574. 

§ 15-29. Complaint and examination. — When- 
ever complaint is made in writing, and upon oath, 
to any such magistrate that any person has 
threatened to commit any offense against the per- 
son or property of another, it shall be the duty of 
such magistrate to examine such complainant and 
any witnesses who may be produced on oath, to 
reduce such examination to writing, and to cause 
the same to be subscribed by the parties so ex- 
amined. (Rev., s. 3166; Code, s. 1217; 1868-9, c. 
178, subc. 2, s. 2; C. S. 4582.) 
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Applicant Should Not Be Bound Over.—It is error for a 
justice of the peace to bind to the superior court an appli- 
cant for a peace warrant against whom no charge is made. 
State v. Bass, 75 N. C. 139. 

§ 15-30. Warrant issued.—If it shall appear from 
such examination that there is just reason to fear 
the commission of any such offense by the person 
complained of, it shall be the duty of the magis- 
trate to issue a warrant under his hand, with or 
without a seal, reciting the complaint, and com- 
manding the officer to whom it is directed forth- 
with to apprehend the person so complained of, 
and bring him before such magistrate or some 
other magistrate authorized to issue such warrant. 
(Rev., s. 3167; Code, s. 1218; 1868-9, c. 178, subc. 
2, s. 3; C. 8. 4538.) 

Warrant Should Contain Allegations—A peace warran- 


in which is alleged no threat, fact or circumstance from 
which the court can determine whether the fear of the pros- 
ecutor is well founded, should be quashed. State v. Goram, 
83 N. C. 664; State v. Cooley, 78 N. C. 538, 

§ 15-31. To whom warrant directed.—The war- 
rant shall be directed to the sheriff, coroner or any 
constable, each of whom shall have power to exe- 
cute the same within his county; and if no sheriff, 
coroner or constable can conveniently be found, 
the warrant may be directed to any person what- 
ever, who shall have power to execute the same 
within the county in which it is issued. No justice 
of the peace, or mayor, or other chief officer of 
any city or town shall direct his warrant to any of- 
ficer outside the county of said justice or chief of- 
ficer. (Rev., s. 3169; Code, s. 1219; 1868-9, c. 178, 
Stipe. ueyes.4s C. $..4584:) 


Right of Private Person to Make Arrest.—A private per- 
son has no authority to make an arrest for a riot, rout, 
affray, or other breach of the peace, without warrant, ex- 
cept when such offenses are being committed in his pres- 
ence; nor can a justice of the peace confer such authority by 
a mere verbal order or command. State v. Campbell, 107 
N. C. 948, 12 S. E. 441, 

Section Confers Extraordinary Power.—The power con- 
ferred by this section is the only extraordinary case in 
which a justice of the peace is authorized to depute one, 
who is not an officer, to execute process. Marsh v. Wil 
liams, 63 N. C. 371; State v. Jones, 48 N. C. 404; McKee 
v. Angel, 90 N. C. 60, 61, 62. 


§ 15-32. Defendant recognized to keep the peace. 
—Whenever any person complained of on a peace 
warrant is brought before a justice of the peace, 
such person may be required to enter into a re- 
cognizance, payable to the state of North Carolina, 
in such sum, not exceeding one thousand dollars, 
as such justice shall direct, with one or more 
sufficient sureties, to appear before some justice of 
the peace within a period not exceeding six 
months, and not depart the court without leave, 
and in the meanwhile to keep the peace and be 
of good behavior towards all the people of the 
state, and particularly towards the person requir- 
ing such security. (Rev., s. 3170; Code, ss. 894, 
1220; 1879; 6792) s..9; C: S. 4536.) 

Jurisdiction Given to Justices. — This section gives .a 
justices of the peace exclusive original jurisdiction of peace 
warrants and proceedings thereunder. State v. Oates, 84 
N. C. 668, 670. 

§ 15-33. Defendant discharged, or new recogni- 
zance required.—If the complainant does not ap- 
pear, the party recognized shall be discharged, 
unless good cause be shown to the contrary. If 
the respective parties appear, the court shall hear 
their allegations and proofs, and may either dis- 
charge the recognizance taken or they may re- 
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quire a new recognizance, as the circumstances of 
the case may require, for such time as may ap- 
pear necessary, not exceeding one year. (Rev., 
s. 3171; Code, s. 1226; 1868-9, c. 178, subc. 2, s. 12; 
Cz.57 4526.) 


§ 15-34. Defendant imprisoned for want of secu- 
rity—If such recognizance is given, the party 
complained of shall be discharged; if such person 
fails to find such security, it shall be the duty of 
the magistrate to commit him to prison until he 
shall find the same, specifying in the mittimus the 
cause of commitment and the sum in which such 
security was required. (Rev., s. 3172; Godey es: 
1221; 1868-9, c. 178, subc. 2, s. 6; C. S. 4537.) 

Prisoner Worked on Roads.—One committed under this 
section may be worked upon the roads. State v. Yandle, 119 
Nee Gen 874.1129), See ks 90s 

§ 15-35. How discharged from imprisonment.— 
Any person committed for not finding sureties of 
the peace as above provided, may. be discharged 
by any magistrate upon giving such security as 
was originally required of such person, or by a 
justice of the supreme court, or judge of the supe- 
rior or criminal court, by giving such other secu- 
rity as may seem sufficient. (Rev., s. 3174; Code, 
1222: 1868-9, c. 178, subc. 2, s. 7; C. S. 4538.) 


§ 15-36. Defendant may appeal—lIn all proceed- 
ings on peace warrants the defendant may appeal 
from the decision of the justice of the peace to 
the superior court by giving the bond required 
by the justice of the peace to keep the peace, 
in addition to the appeal bond, when the case 
shall be heard by the judge holding the court in 
the county. (Rev., s. 3173; 1901, c. 66; C. S. 4539.) 

Editor’s Note.—Previous to the passage of this section it 
was several times held that there was no appeal in peace 
warrant proceedings from the justice of the peace to the su- 
perior court. See State v. Gregory, 118 N. C. 1199, 24 S&S. 
E. 712, citing State v. Walker, 94 N. C. 857 and State v. 
Lyon, 93 N. C. 575. This section makes these decisions ob- 
solete. 

§ 15-37. Breach of peace in presence of court.— 
Every person who in the presence of any magis- 
trate specified in the first section of this article, 
or in the presenee of any court of record, shall 
make any affray, or threaten to kill or beat an- 
other, or to commit any offense against his per- 
son or property; and all persons who, in the pres- 
ence of such magistrate or court, shall contend 
with hot and angry words, may be ordered by 
such magistrate or court, without any other proof, 
to give such security as above specified, and in 
case of failure so to do, may be committed as 
above provided. (Rev., s. 3168; Code, s. 1224; 
1868-9, c. 178, subc. 2, s. 9; C. S. 4540.) 


§ 15-38. Recognizance returned to superior court. 
—Every recognizance taken pursuant to the pro- 
visions of this article shall be transmitted by the 
magistrate taking the same to the next term of 
the superior court for the county in which the of- 
fense is charged to have been committed. (Rev., 
s, 3175; Code, s. 1223; 1868-9, c. 178, subc. 2, s. 8; 
C. 8. 4541.) 

Art. 6. Arrest. 

§ 15-39. Persons present may arrest for breach 
of peace.—Every person present at any riot, rout, 
affray or other breach of the peace, shall endeavor 
to suppress and prevent the same, and, if neces- 
sary for that purpose, shall arrest the offenders. 
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(Rev., s. 3176; Code, s. 1124; 1868-9, c. 178, subc. 
lee Sale Capo 4 O49) 


Cross References.—As to arrest in civil cases, see § 1-409 
et seq. As to arrest of tramps by persons who are not 
officers, see § 14-341. 

Editor’s Note.—For an article on the law of arrest in 
North Carolina, see 15 N. C. Law Rev., 101. 

Authority Strictly Limited—The authority given by this 
section to private persons to make arrests without warrant 
only extends to the offenses therein mentioned and com- 
mitted under the conditions therein prescribed. State v. 
Campbell, 197 N. C. 948, 12 S. E. 441. 

Same—Breach of Town, Ordinance. — The violation of a 
town ordinance, even in the presence of a policeman, does 
not necessarily give him a right to arrest the offender. 
State v. Belk, 76 N. C. 10. 

Same—After Offense Committed. — After the offenses— 
misdemeanors—mentioned above have been committed, and 
the offenders have dispersed, a private person has no au- 
thority of himself to arrest the offenders without warrant 
nor can he go out to make such arrest by the mere order of 
justice of the peace or any officer. State v. Campbell, 107 
N. C. 948, 954, 12 S. E. 441. 

Liability When Authority Exceeded.—If a private person, 
of his own purpose, without warrant, undertakes to make 
arrest of a party guilty of only a misdemeanor otherwise 
than in the cases and in the way pointed out by the section 
he at once becomes a trespasser, and the party whom he 
so undertakes to deprive of his liberty may resist him by 
such force as may be necessary to defend himself success- 
fully. State v. Campbell, 107 N. C. 948, 954, 12 S. E. 441. 


§ 15-40. Arrest for felony, without warrant.— 
Every person in whose presence a felony has been 
committed may arrest the person whom he knows 
or has reasouable ground to believe to be guilty 
of such offense, and it shall be the duty of every 
sheriff, coroner, constable or officer of the police, 
upon information, to assist in such arrest. (Rev., 
s. 317%: Code,.sediie9ss1 868-9 cial 7S. msub Cal asso 
C. S. 4543.) 


Right of Private Person to Arrest.—A private person may 
arrest the felon without a warrant, and it is his duty to do 
so if he is present at the time the felony is committed. 
Martin v. Houck, 141 N. C. 317, 321, 54 S. E. 291. In such 
case, he may and ought to arrest and, as soon as prac- 
ticable, take him before a proper officer, to the end that he 
may be duly held to answer for the offense. In such case, 
the private person would not be justified unless a felony had 
actually been committed. It is better and safer to obtain a 
warrant when this may be promptly done. State v. Roane, 
13 N. C. 58; Brockway v. Crawford, 48 N. C. 433; State v. 
Bryant, 65 N. C. 327; State v. Shelton, 79 N. C. 605; Neal 
v. Joyner, 89, N. C. 287; State v. Campbell, 107 N. C. 948, 
953, 12 S. B44: Martin vo Houck, 140 Na Ga al 7ee 32254) oe 
EB. 291. 

In State v. Stancill, 128 N. C. 606, 609, 38 S. E. 926, 928, 
the court says: ‘‘A private citizen has the right to arrest 
a felon, whether he is present when the felony is committed 
or not. When he is not present, it devolves on him to show 
that the felony, for which he arrested, had been committed.” 
15 iN: ‘Goljaw Revesl0s 

As to what constitutes reasonable ground for believing 
that accused has committed a felony in the presence of the’ 
person making the arrest, see State v. Blackwelder, 182 N. 
C. 899, 109 S. E. 644. 

Party Arresting Must State His Purpose. — A private 
citizen, attempting to arrest a felon without warrant, must 
make his purpose known, and for what offense he is at- 
tempting arrest. And unless he does so, the party at- 
tempted to be arrested has the right to resist the arrest. 
Neal v. Joyner, 89 N. C. 287, 289; State v. Garrett, 60 N. 
C. 144; State v. Belk, 76 N. C. 10; State v. McNinch, 90 
N. C. 695; State v. Stancill, 128 N. C. 606, 610, 38 S. E. 926. 
And unless he notifies the felon of his purpose, he will be 
guilty of a trespass, State v. Bryant, 65 N. C. 327. 

Force Permissible in Arrest.—Where a private person un- 
dertakes to arrest a felon or an escaped felon, and has made 
his purpose and reasen for the arrest known, he must then 
proceed in a peaceable manner to make the arrest, and if he 
is resisted he may use such force as is necessary to over- 
come the resistance, if used for that purpose alone. 2 Am. 
and Eng. Enc., 906, note 2 But this is put upon the ground 
that the party attempting to make the arrest becomes per- 
sonally Involved, and he has the right to defend himself. 
State v. Staneill, 128 N. C. 606, 610, 38 S. E. 926. 
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No Right to Shoot Escaping Subject. — Where the at- 
tempted arrest is for a petty larceny, and the party runs 
off, the party attempting the arrest has no right to shoot 
and kill him. State v. Bryant, 65 N. C. 327; State v. 
Stancill, 128 N. C. 606, 610, 38 S. E. 926. 

A Federal prohibition officer, acting under the National Pro- 
hibition Act, can derive no further authority to arrest an 
offender without a warrant than the federal statute itself 
provides; and no further power can be acquired by him by 
virtue of this section, permitting such to be done by a pri- 
vate person, in case of a felony, such as murder, rape, and 
the like, when the unlawful act has been committed in his 
presence. State v. Burnett, 18 N. C. 703, 110 S. E. 588. 


§ 15-41. When officer may arrest without war- 
rant.—Every sheriff, coroner, constable, officer of 
police, or other officer, entrusted with the care 
and preservation of the public peace, who shall 
know or have reasonable ground to believe that 
any felony has been committed, or that any dan- 
gerous wound has been given, and shall have rea- 
sonable ground to believe that any particular 
person is guilty, and shall apprehend that such 
person may escape if not immediately arrested, 
shall arrest him without warrant, and may sum- 
mon all bystanders to aid in such arrest. (Rev., 
s. 3178; Code, s. 1126; 1868-9, c. 178, subc. 1, s. 3; 
Cp. 4544.) 


Cross References.—As to power of bank examiner to ar- 
rest, see § 53-121. As to state forest wardens, see § 113- 
49. As to arrest of persons escaped from penal and cor- 
rectional institutions, see § 153-184. As to arrest for vio- 
lations of the fishery laws, see § 113-141. As to arrest by 
appointees of superintendents of the state hospitals for the 
insane, see § 122-33. As to arrest of persons violating the 
laws regulating intoxicating liquors, see §§ 18-6 and 18-23. 
As to arrest by the commanding officer of militia, see 
§ 127-106. As to arrest of parolee from the state prison 
whose parole has been revoked, see § 148-63. As to arrest 
of parolee or escapee from a reformatory, see $ 134-31. As 
to arrest of a probationer, see §§ 15-200 and 15-205.° As 
to arrest for violation of the weights and measures laws, 
see § 81-12. 

Editor’s Note.—For a discussion of arrest without war- 
rant, see 15 N. C. Law Rev., 101. 

Common Law Provisiens—At common law there is this 
distinction between a private individual and a constable; in 
order to justify the former in causing the imprisonment of a 
person, he must not only make out a reasonable ground of 
suspicion, but he must prove that an actual felony 
has been committed. Whereas, a constable having reason- 
able ground to suspect that a felony has been committed, 
is authorized to detain the party suspected until an inquiry 
shall be made by the proper authorities. Neal v. Joyner, 
89 N. C. 287, 290. 

An. Emergency Measure — The arrest of a person by an 
officer without a warrant is allowed upon emergency. Hobbs 
v. Washington, 168 N. C. 293, 84 S. E. 391. 

Powers of Police Officer.—A police officer was not known 
to the common law, and therefore he can exercise powers 
only within the town limits. Martin vy. Houck, 141 N. C. 
317, 321, 54 S. E. 291. And is guilty of assault when he ar- 
rests without a warrant outside such limits. Sossamon v. 
Cruse, 133 N. C. 470, 45 S. EB. 757. Nor can a police officer 
recover under the Workmen’s Compensation Act for injuries 
sustained in pursuing misdemeanant if the accident occurs 
outside town limits. Wilson v. Mooresville, 222 N. C. 283, 
22 S208, (2d) 907. 

The superintendent of a convict gang is not such an offi- 
cer as contemplated by this section. State v. Stancill, 128 
N. C. 606, 38 S. E. 926. 

Rearrest of Escaped Convict.—An escaped convict may be 
rearrested in any county of the State without new process, 
by the officer in charge of him, to compel him to complete 
the service of the sentence imposed by the court. tate v. 
Finch, 177 N. C. 599, 99 S. E. 409. 

Reasonable Ground for Belief Excuses Officer.—In mak- 
ing an arrest upon personal observation and without a war- 
rant an officer will be excused, though no offense was. per- 
petrated, if the circumstances are such as to reasonably 
warrant the belief that it had been. State v. Campbell, 182 
N. C. 911, 914, 110 S. E. 86; State v. McNinch, 90 N. C. 
695, 699. As to what constitutes reasonable ground see 
State v. Blackwelder, 182 N. C. 899, 109 S. E. 644. 

Same—What Must Be Shown.—A peace officer may jus- 
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tify an arrest without a warrant, when he shows satisfac- 
tory reasons for his belief of the fact and the guilt of the 
suspected party, and that delay in procuring a warrant 
might enable the party to escape. In such case, proof of 
actual commission of the crime is not necessary. Neal v. 
Joyner, 89 N. C. 287. 

Arrest of Participants in Indecent Show.—See Brewer v. 
Wynne, 163 N. C. 319, 322, 79 S. E. 629. 

Officer Cannot Shoot at Fleeing Misdemeanant.—Where a 
person is fleeing from arrest, charged with a misdemeanor, 
and is out of the control of the officer, such officer is guilty 
of an assault if he shoots at the said person. Sossamon 7. 
Cruse, 133 N. C. 470, 45 S. E. 757. And indeed the use of a 
pistol in attempting to arrest for a misdemeanor is exces- 
sive force. Id. 


This section applies only to peace officers of the State 
and in the enforcement of the State law, and does not affect 
the conduct or powers of Federal officers unless the princi- 
ples therein are extended to such officers by a Federal stat- 
ute, when in the enforcement of a valid Federal law. State 
v. Burnett, 183 N. C. 703, 110 S. E. 588. 

Admissible Evidence in Action for Unlawful Arrest.—An 
officer may make an arrest without a warrant when he acts 
in good faith and has reasonable grounds to believe that a 
felony has been committed, and that a particular person is 
guilty thereof and might escape unless arrested, and in an 
action against an officer for malicious and unlawful arrest, 
evidence that a robbery had been committed is held com- 
petent upon the issue, and defendant’s evidence tending to 
show good faith and that he was acting within the provi- 
sions of the statute in arresting plaintiffs was properly 
submitted to the jury. Hicks y. Nivens, 210 N. C. 44, 185 
S. E. 469. 


Jailer as other officer, see Gowens y. Alamance County, 
216 N. C. 107, 3 S. E. (2d) 339 (dissenting opinion). 

Cited in State v. Macon, 198 N. C. 483, 487, 152 S. E. 407. 

§ 15-42. Sheriffs and deputies granted power 
to arrest felons anywhere in state-—When a felony 
is committed in any county in this State, and up- 
on the commission of the felony, the person or 
persons charged therewith flees or flee the county, 
the sheriff of the county in which the crime was 
committed, and/or his bonded deputy or deputies, 
either with or without process, is hereby given 
authority to pursue the person or persons so 
charged, whether in sight or not, and apprehend 
and arrest him or them anywhere in the State. 
(1935, c. 204.) 

Stated in Wilson v. Mooresville, 222 N. C. 283, 22 S. E. 
(2d) 907. 

§ 15-43. House broken open to prevent felony. 
—All persons are authorized to break open and 
enter a house to prevent a felony about to be com- 
mitted therein. (Rev., s. 3179; Code, s. 1127; 
1868-9, c. 178, ‘subc: 1, s. 4; C. S. 4545.) 


§ 15-44. When officer may break and enter 
houses.—If a felony or other infamous crime has 
been committed, or a dangerous wound has been 
given and there is reasonable ground to believe 
that the guilty person is concealed in a house, it 
shall be lawful for any sheriff, coroner, constable, 
or police officer, admittance having been demanded 
and denied, to break open the door and enter the 
house and arrest the person against whom there 
shall be such ground of belief. (Rev., s. 3180; 
Code; s)1128:"1868-9; c. 178, subc. 1; ‘s; 5; -C. S. 
4546.) 

Where an officer comes armed with process founded on a 
breach of the peace, he may, after demand of admittance 
for the purpose of making the arrest, and refusal of the 
occupant to open the doors of a house, lawfully break them 
in order to effect an entrance and if he act in good faith 


in doing so, both he and his posse comitatus will be pro- 
tected. 15 N. C. Law Rev., 125, citing State v. Mooring, 115 


N. C. 709, 20S. E. 182. 

§ 15-45. Persons summoned to assist in arrest. 
—Every person summoned by a judge, justice, 
mayor, intendant, chief officer of any incorporated 
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town, sheriff, coroner or constable, to aid in sup- 
pressing any riot, rout, unlawful assembly, affray 
or other breach of the peace, or to arrest the per- 
sons engaged in the commission of such offenses, 
or to prevent the commission of any félony or 
larceny which may be threatened or begun, shall 
do so. (Rev., s. 3181; Code, s. 1125; 1868-9, ©. 
178, subc. 1, s. 2; C. S. 4547.) 

Cross Reference.—As to liability for failure to aid po- 
lice officers, see § 14-224. f ’ 

Protection of Persons Assisting.—This section makes it 
imperative on the person so summoned to aid, whether he 
be present at the perpetration of the offense when sum- 
moned, or not. State v. Campbell, 107 N. Cc. 948, 953, 12 S. 
EB. 441. The protection extends to persons aiding. State v. 
McMahan, 103 N. C. 379, 382, 9 S. E. 48. 

Limits Imposed by Section. — The power conferred upon 
officers by this section is limited to the cases mentioned in 
the section, and while they are actually being perpetrated, 
or are imminent. It does not go to the extent of authoriz- 
ing the persons thus summoned to make arrests, without 
warrant, where the offense has been accomplished and the 
offenders have dispersed. State v. Campbell, 107 N.C. 944; 
iz3s: EH. 44 . oe 

Policeman Given Same Authority as Sheriff within Town 
Limits.—A policeman has the authority under general stat- 
ute to deputize a citizen to aid him in serving a warrant 
for breach of the peace, a policeman being given the same 
authority, within the town limits, in making arrests as a 
sheriff. Tomlinson v. Norwood, 208 N. C. 716, 182 S. E. 
659, 


§ 15-46. Procedure on arrest without warrant.— 
Every person arrested withou: warrant shall be 
either immediately taken before some magistrate 
having jurisdiction to issue a warrant in the case, 
or else committed to the county prison, and, as 
soon aS may be, taken before such magistrate, 
who, on proper proof, shall issue a warrant and 
thereon proceed to act as may be required by law. 
(Rev., s. 3182; Code, s. 1130; 1868-9, c. 178, subc. 
terse eGo. 4048.) 

Proper Compliance Protects Justice—If the justice shall 
comply with this section by carefully examining the com- 
plainant, on oath, before issuing his warrant, few cases 
would arise in which he would not have judgment for his 
fees. Merrimon v. Commissioners, 106 N. C. 369, 371, 11 
Se 267: 

Liability of Officer for Wrongful Delay.—A warrant must 
be procured as soon after the arrest as possible and, where 
it appears that this was not done, the officer responsible for 
the arrest is personally answerable in damages. Hobbs v. 
Washington, 168 N. C. 293, & S. E. 391. 

Custody of Prisoner.—If offender is arrested at a time and 
under such circumstances as he cannot be carried immedi- 
ately before a justice, the officer may keep him in custody, 
commit him to jail or the lock-up, or even tie him, ac- 
cording to the nature of the offence and the necessity of 
the case. 15 N. C. Law Rev., 127, citing State v. Freeman, 
86 N. C. 683. 


§ 15-47. Arresting officer to inform offender 
of charge, allow bail except in capital cases, and 
permit communication with counsel or friends. — 
Upon the arrest, detention, or deprivation of the 
liberties of any person by an officer in this state, 
with or without warrant, it shall be the duty of 
the officer making the arrest to immediately in- 
form the person arrested of the charge against 
him, and it shall further be the duty of the officer 
making said arrest, except in capital cases, to have 
bail fixed in a reasonable sum, and the person so 
arrested shall be permitted to give bail bond; and 
it shall be the duty of the officer making the ar- 
rest to permit the person so arrested to communi- 
cate with counsel and friends immediately, and 
the right of such persons to communicate with 
counsel and friends shall not be denied. 

Any officer who shall violate the provisions of 


CH. 15. CRIMINAL PROCEDURE 


§ 15-49 


this section shall be guilty of a misdemeanor and 
shall be fined or imprisoned, or both, in the discre- 
tion (of thescourts | C1931 eo SSemlues) 

Cress Reference.—As to bail generally, see § 15-102 et seq. 

The violation of this section, in regard to bail and the 
manner of detention of defendant under arrest, would not 
render defendant’s voluntary confession incompetent. State 
v. Exum, 213 N. C. 16, 195 S. E. 7. 

When the defendant, upon his arrest, is informed of the 
charge against him, and ‘there is no evidence in the record 
tending to show that after his arrest and while he was in 
the custody of the sheriff the defendant demanded of the 
sheriff that he be permitted to communicate with friends or 
with counsel’, the provisions of this section are not ap- 
plicable. State v. Exum, 213 N. C. 16, 195 S. E. 7. 


Art. 7. Fugitives from Justice. 


§ 15-48. Outlawry for felony.—In all cases 
where any two justices of the peace, or any judge 
of the supreme, superior, or criminal courts shall, 
on written affidavit, filed and retained by such 
justice or judge, receive information that a felony 
has been committed by any person, and that such 
person flees from justice, conceals himself and 
evades arrest and service of the usual process of 
the law, the judge, or the two justices, being jus- 
tices of the county wherein such person is sup- 
posed to lurk or conceal himself, are hereby em- 
powered and required to issue proclamation 
against him reciting his name, if known, and there- 
by requiring him forthwith to surrender himself; 
and also, when issued by any judge, empowering 
and requiring the sheriff of any county in the state 
in which such fugitive shall be, and when issued by 
two justices, empowering and requiring the sheriff 
of the county of the justices, to take such power 
with him as he shall think fit and necessary for the 
going in search and pursuit of, and effectually ap- 
prehending, such fugitive from justice, which 
proclamation shall be published at the door of the 
courthouse of any county in which such fugitive 
is supposed to lurk or conceal himself, and at such 
other places as the judge or justices shall direct; 
and if any person against whom proclamation has 
been thus issued, continue to stay out, lurk and 
conceal himself, and do not immediately surrender 
himself, any citizen of the state may capture, ar- 
rest and bring him to justice, and in case of flight 
or resistance by him, after being called on and 
warned to surrender, may slay him without accu- 
sation or impeachment of any*crime. (Rev., s. 
3188.5), Code; isso aIS68-OC cme Sobol saas 
1866, 'c, 62° ©S. 45497) 

Cress Reference——As to extradition, see § 15-55 et seq. 
and Appendix VI. 

Fugitive from Justice. — A fugitive from justice is one 
who, having committed a crime in one jurisdiction, flees 
therefrom in order to evade the law and escape punishment. 
State: +. Hall) 115 «No CG 18d, 2Z0uSe Ee 720 

Outlaws Must Be Warned. — ‘So careful is the law to 
protect those who have not been tried and convicted, that 
the ‘outlaws’ are entitled to be ‘called upon and warned to 
surrender’ before they are allowed to be slain.” State v. 


Stancill, 128 N. C. 606, 611, 38 S. E. 926, in dissenting 
opinion by Cook, J. 


§ 15-49. Fugitives from another state arrested. 
—Any justice of the supreme court, or any judge 
of the superior court or of any criminal court, 
or any justice of the peace, or mayor of any city, 
or chief magistrate of any incorporated town, on 
satisfactory information laid before him that any 
fugitive or other person in the state has committed, 
out of the state and within the United States, 
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any offense which, by law of the state in which the 
offense was committed, is punishable either capi- 
tally or by imprisonment for one year or upwards 
in any state prison, has full power and authority, 
and is hereby required, to issue a warrant for such 
fugitive or other person and commit him to any 
jail within the state for the space of six months, 
unless sooner demanded by the public authorities 
of the state wherein the offense may have been 
committed, pursuant to the act of congress in that 
case made and provided. If no demand be 
made within that time the fugitive or other person 
shall be liberated, unless sufficient cause be shown 
to the contrary. (Rev., s. 3184; Code, s. 1165; 
BhoD, C7 L0dt 1868-9, c.. 278, subc. 3, s. 345°C. ‘S. 
4550.) 


Editcr’s Note.—See Editor’s Note under § 15-132. The 
same defendants, who were freed in the case discussed in 
that note were rearrested and held under the provisions of 
this section which then provided for the arrest of “any 
fugitive in the state” etc. Upon a petition by the defend- 
ants for habeas corpus it was decided in State v. Hall, 115 
N. C. 811, 20 S. E. 729, that they were not fugitives and 
hence could not be held for extradition. ‘This section has 
since been amended by adding after the words “any fugi- 
tive’ the words ‘‘or other person’? which seem to make the 
statute broad enough to cover a case like that above. 

For a discussion of this and pertinent sections in con- 
nection with the law of arrest in this state, see 15 N. C. 
Law Rev., 101. 

In General.—This section prescribes the manner in which 
criminals escaping from other States may be restored to 
that having jurisdiction of the offense, and its directions can 
not be disregarded. It provides fully a method by which the 
crime may be punished, and at the same time guards and 
preserves the personal security of the citizen from lawless 
invasion. State v. Shelton, 79 N. C. 605, 608. 

Process Necessary.—No one has authority, without pro- 
cess legally issued in this State, to arrest a person charged 
with crime in another state and fleeing here for refuge. 
Such an arrest makes the parties engaged in it guilty of an 
assault and battery. State v. Shelton, 79 N. C. 605. 

Departure after Crime Is Flight from Justice——Departure 
from a jurisdiction after the commission of the act, in fur- 
therance of the crime subsequently consummated, is a 
flight from justice, within the meaning of the law. In re 
Biltan els NC. Sreciiuos 3.) o/s 

Cited in In Re Veasey, 196 N. C. 662, 663, 146 S. E. 599. 


§ 15-50. Record kept, and copy sent to gover- 
nor.—Every magistrate committing any person 
under section 15-49, shall keep a record of the 
whole proceedings before him, and immediately 
transmit a copy thereof to the governor for such 
action as he may deem fit therein under the law. 
(Rev., s. 3185; Code, s. 1166; 1868-9, c. 178, subc. 
Opeadhs) G.e4551.) 


§ 15-51. Duty of governor.—The governor shall 
immediately inform the governor of the state or 
territory in which the crime is alleged to have been 
committed, or the president of the United States, 
if it be alleged to have been committed within the 
District of Columbia, of the proceedings had in 
such case. (Rev., s. 3186; Code, s. 1167; 1868-9, 
Gatto subcro,,s.196;, C. S$. 4552.) 


§ 15-52. Person surrendered on order of gov- 
ernor.—Every sheriff or jailer in whose custody 
any person so committed shall be, upon the order 
of the governor, shall surrender him to the person 
named in such order. (Rev., s. 3187; Code, s. 
1168; 1868-9, c. 178, subc. 3, s. 37; C. S. 4553.) 


§ 15-53. Governor may employ agents, and offer 
rewards.—The governor, on information made ‘to 
him of any person, whether the name of such per- 
son be known or unknown, having committed a 
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felony or other infamous crime within the state, 
and of having fled out of the jurisdiction thereof, 
or who conceals himself within the state to avoid 
arrest, or who, having been convicted, has escaped 
and cannot otherwise be apprehended, may either 
employ a special agent, with a sufficient escort, 
to pursue and apprehend such fugitive, or issue 
his proclamation, and therein offer a reward, not 
exceeding four hundred dollars, according to the 
nature of the case, as in his opinion may be suffi- 
cient for the purpose, to be paid to him who shall 
apprehend and deliver the fugitive to such person 
and at such place as in the proclamation shall be 
directed. (Rev., s. 3188: Code, s. 1169; 1891, c. 
421;. RY Cs @ 78h, Sal et code 561; 1866, c, 28: 
1868-9" 16) 525 aR Wg VEN anor pi kay Leia 29; 1925, 
C.) 275, se 6%, CPS 4584) 

Editor’s Note.—This section formerly contained at the 
end a clause authorizing the governor to issue warrants on 
the state treasurer for sufficient money to carry out the 
provisions of the section. This clause made the section an 
exception to section 147-68 which provides that “no monies 


shall be paid out of the treasury except on the warrant ci 
the auditor.” 


By sec. 6, ch. 275, Public Iaws 1925 the provision author- 
izing warrants by the governor was stricken out. By the 
same act C. S. § 4556, which contained a similar provision 
was repealed. See Burton v. Furman, 115 N. C. 166, 17i, 
20 S. E. 443. 


Cited in Madry v. Scotland Neck, 214 N. C. 461, 199 S. E. 
618. 


§ 15-54. Officer entitled to reward.—Any sheriff 
or other officer who shall make an arrest of any 
person charged with crime for whose apprehen- 
sion a reward has been offered, is entitled to such 
reward, and may sue for and recover the same in 
any court in. this state having jurisdiction: Pro- 
vided, that no reward shall be paid to any sheriff 
or other officer for any arrest made for a crime 
committed within the county of such sheriff or 
officer making such arrest. (1913, c. 1322 1947 'C, 
8; C. S. 4555. 

Local Modification—Wake: C. S. 4555. 

Editor’s Nete—See 13 N. C. Law Rev., 15, as to whom 
an offer may be made. 

Law Giving Reward to Sheriff Valid.—In view of this and 
the preceding section, Public Local Laws of 1925, ch. 312, 
s. 2, providing that the board of commissioners should pay 
a reward to the sheriff or other police officers for arresting 
violators of the prohibition law, is a valid exercise of the 
police power of the State and not contrary to public policy. 
Hutchins v. Commissioners, 193 N. C. 659) 137-S). By 7108 


Art. 8. Extradition. 


§ 15-55. Definitions.— Where appearing in this 
article the term “governor” includes any per- 
son performing the functions of governor by au- 
thority of the law of this state. The term “execu- 
tive authority” includes the governor, and any 
person performing the functions of governor in a 
state other than this state. The term “state,” re- 
ferring to a state other than this state, includes 
any other state or territory, organized or unor- 
ganized, of the United States of America. (1937, 
c, 273, s. 1.) 


Cross Reference.—As to rules of practice of the execu- 
tive department of North Carolina in making requisiticns, 
see Appendix VI. 

Editor’s Note—The former extradition law, Public Laws 
1931, c. 124, was repealed by Public Laws 1937, c, 273, s. 
29, a part of the present extradition statute. The repealed 
law seemed to provide for extradition proceedings only 
when the crime with which the accused was charged was 
punishable—in the state where committed—by death or im- 
prisonment for more than one year in the state’s prison, 
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or where the crime consisted of abandonment of wife or 
children. However, the supreme court indicated in the 
case of In re Hubbard, 201 N. C. 472, 160 S. E. 569, 81 A. 
I,. R. 547, that a person could be extradited for any crime. 
The new extradition law is in accord with In re Hubbard, 
specifically providing for the extradition of a person ac- 
cused of any crime, whether felony or misdemeanor. Fur- 
thermore, provision is made for return to a demanding 
state of a person who intentionally commits an act outside 
of the demanding state resulting in a crime in the demand- 
ing state. At last the extradition laws cover a situation 
such as existed in State v. Hall, 115 N. C. 811, 20 S. E. 
729, 44 Am. St. Rep. 501, 28 L. R. A. 289, where a man 
standing in North Carolina shot and killed a man in 
Tennessee, and North Carolina refused to return the mur- 
derer because he had never been in Tennessee. In other 
respects the new extradition law is substantially the same 
as the 1931 law. 15 N. C. Law Rev., 343, 344. 


§ 15-56. Duty of governor as to fugitives from 
justice of other states——Subject to the provisions 
of this article, the provisions of the constitution 
of the United States controlling, and any and 
all acts of congress enacted in pursuance there- 
of, it is the duty of the governor of this state 
to have arrested and delivered up to the executive 
authority of any other state of the United States 
any person charged in that state with treason, fel- 
ony or other crime, who has fled from justice and 
is found in this state. (1937, c. 273, s. 2.) 

Cross Reference.—See also, U. S. Constitution, Art. 
ey, (ites 

§ 15-57. Form of demand for extradition.—No 
demand for the extradition of a person charged 
with crime in another state shall be recognized by 
the governor unless in writing alleging, except in 
cases arising under section 15-60, that the ac- 
cused was present in the demanding state at the 
time of the commission of the alleged crime, and 
that thereafter he fled from the state, and accom- 
panied by a copy of an indictment found or by in- 
formation supported by affidavit in the state having 
jurisdiction of the crime, or by a copy of an affida- 
vit made before a magistrate there, together with a 
copy of any warrant which was issued thereupon; 
or by a copy of a judgment of conviction or of a 
sentence imposed in execution thereof, together 
with a statement by the executive authority of the 
demanding state that the person claimed has es- 
caped from confinement or has broken the terms of 
his bail, probation or parole. The indictment, in- 
formation, or affidavit made before the magistrate 
must substantially charge the person demanded 
with having committed a crime under the law of 
that state; and the copy of indictment, informa- 
tion, affidavit, judgment of conviction or sentence 
must be authenticated by the executive authority 
making the demand. (1987, c. 273, s. 3.) 


§ 15-58. Governor may cause investigation to 
be made.—When a demand shall be made upon 
the governor of this state by the executive author- 
ity of another state for the surrender of a person 
so charged with crime, the governor may call up- 
on the attorney general or any prosecuting officer 
in this state to investigate or assist in investigat- 
ing the demand, and to report to him the situation 
and circumstances of the person so demanded, 
and whether he ought to be surrendered. (1937, 
Cr eloy Ss. a) 


§ 15-59. Extradition of persons imprisoned or 
awaiting trial in another state or who have left 
the demanding state under compulsion.—When it 
is desired to have returned to this state a person 
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charged in this state with a crime, and such per- 
son is imprisoned or is held under criminal pro- 
ceedings then pending against him in another 
state, the governor of this state may agree with 
the executive authority of such other state for the 
extradition of such person before the conclusion 
o. such proceedings or his term of sentence in 
such other state, upon condition that such person 
be returned to such other state at the expense of 
this state as soon as the prosecution in this state 
is terminated. 

The governor of this state may also surrender 
on demand of the executive authority of any other 
state any person in this state who is charged in 
the manner provided in section 15-77 with hav- 
ing violated the laws of the state whose executive 
authority is making the demand, even though such 
person left the demanding state involuntarily. 
(1937, c. 278, s. 5.) 


§ 15-60. Extradition of persons not present 
in demanding state at time of commission of 
crime.—The governor of this state may also sur- 
render, on demand of the executive authority of 
any other state, any person in this state charged 
in such other state in the manner provided in sec- 
tion 15-57 with committing an act in this state, 
or in a third state, intentionally resulting in a 
crime in the state whose executive authority is 
making the demand, and the provisions of this ar- 
ticle not otherwise inconsistent, shall apply to 
such cases, even though the accused was not in 
that state at the time of the commission of the 
crime, and has not fled therefrom. (1937, c. 273, 
Sw6s) 


Cross Reference.—As to criminal liability in this state for 
act injuring one in another, see § 15-132. 


§ 15-61. Issue of governor’s warrant of ar- 
rest; its recitals——If the governor decides that the 
demand should be complied with, he shall sign a 
warrant of arrest, which shall be sealed with the 
state seal, and be directed to any peace officer or 
other person whom he may think fit to entrust 
with the execution thereof. The warrant must 
substantially recite the facts necessary to the va- 
lidity of its issuance. (1937, c. 278, s. 7.) 


§ 15-62. Manner and place of execution of war- 
rant.—Such warrant shall authorize the peace offi- 
cer or other person to whom directed to arrest 
the accused at any time and any place where he 
may be found within the state, and to command 
the aid of all peace officers or other persons in 
the execution of the warrant, and to deliver the 
accused, subject to the provisions of this article 
to the duly authorized agent of the demanding 
states) (193 7ac™ 2s.ms.noo) 


§ 15-63. Authority of arresting officer—Every 
such peace officer or other person empowered to 
make the arrest shali have the same authority, in 
arresting the accused, to command assistance 
therein as peace officers have by iaw in the execu- 
tion of any criminal process directed to them, with 
like penalties against those who refuse their as- 
sistance. (1987, c, 273, s. 9.) 

Cross Reference.— As to liability for refusing to assist, 
see § 14-224, 

§ 15-64. Rights of accused person; applica- 
tion for writ of habeas corpus. — No person ar- 
rested upon such warrant shall be delivered over 
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to the agent whom the executive authority de- 
manding him shall have appointed to receive him 
unless he shall first be taken forthwith before a 
judge of a court of record in this state, who shall 
inform him of the demand made for his surrender 
and of the crime with which he is charged, and 
that he has the right to demand and procure legal 
counsel; and if the prisoner or his counsel shall 
state that he or they desire to test the legality of 
his arrest, the judge of such court of record shall 
fix a reasonable time to be allowed him within 
which to apply for a writ of habeas corpus. When 
such writ is applied for, notice thereof, and of the 
time and place of hearing thereon, shall be given 
to the prosecuting officer of the county in which 
the arrest is made and in which the accused is in 
custody, and to the said agent of the demanding 
state, (1987, c.-273, s._10.) 


Cross Reference.—As to application for writ of habeas 
corpus, see § 17-3 et seq. 


§ 15-65. Penalty for non-compliance with pre- 
ceding section.—Any officer who shall deliver to 
the agent for extradition of the demanding state 
a person in his custody under the governor’s war- 
rant, in wilful disobedience to § 15-64, shall be 
guilty of a misdemeanor and, on conviction, shall 
be fined not more than one thousand dollars 
($1,000.00) or be imprisoned not more than six 
taonths, or both. (193%, c. 273, s. 11.) 


§ 15-66. Confinement in jail when necessary. 
—The officer or person executing the governor’s 
warrant of arrest, or the agent of the demanding 
state to whom the prisoner may have been deliy- 
ered, may, when necessary, confine the prisoner in 
the jail of any county or city through which he 
may pass; and the keeper of such jail must receive 
and safely keep the prisoner until the officer or 
person having charge of him is ready to proceed 
on his route, such officer or person being charge- 
able with the expense of keeping. 

The officer or agent of a demanding state to 
whom a prisoner may have been delivered follow- 
ing extradition proceedings in another state, or to 
whom a prisoner may have been delivered after 
waiving extradition in such other state, and who 
is passing through this state with such a prisoner 
for the purpose of immediately returning such 
prisoner to the demanding state may, when nec- 
essary, confine the prisoner in the jail of any 
county or city through which he may pass; and 
the keeper of such jail must receive and safely keep 
the prisoner until the officer or agent having 
charge of him is ready to proceed on his route, 
such officer or agent, however, being chargeable 
with the expense of keeping: Provided, however, 
that such cfficer or agent shall produce and show 
to the keeper of such jail satisfactory written evi- 
dence of the fact that he is actually transporting 
such prisoner to the demanding state after a requi- 
sition by the executive authority of such demand- 
ing state. Such prisoner shall not be entitled to 
demand a new requisition while in this state. 
(1937, c. 273, Ss. 12.) 


§ 15-67. Arrest prior to requisition—When- 
ever any person within this state shall be charged 
on the oath of any credible person before any 
judge or magistrate of this state with the commis- 
sion of any crime in any other state and, except 
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in cases arising under section 15-60, with having 
fled from justice, or with having been convicted of 
a crime in that state and having escaped from con- 
finement, or having broken the terms of his bail, 
probation or parole, or whenever complaint shall 
have been made before any judge or magistrate in 
this state, setting forth on the affidavit of any 
credible person in another state that a crime has 
been committed in such other state, and that the 
accused has been charged in such state with the 
commission of the crime, and, except in cases aris- 
ing under § 15-60, has fled from justice, or with 
having been convicted of a crime in that state 
and having escaped from confinement, or having 
broken the terms of his bail, probation or parole, 
and is believed to be in this state, the judge or 
magistrate shall issue a warrant directed to any 
peace officer commanding him to apprehend the 
person named therein, wherever he may be found 
in this state, and to bring him before the same or 
any other judge, magistrate or court who or 
which may be available in or convenient of access 
to the place where the arrest may be made, to 
answer the charge or complaint and affidavit, and 
a certified copy of the sworn charge or complaint 
and affidavit upon which the warrant is issued 
shall be attached to the warrant. (1937, c. 273, 
Saige) 

Where a justice of the peace of this State issues a 
warrant for the arrest of a person based upon an affidavit 
that such person was a fugitive from justice from an- 
other state, and the warrant is regular and valid, as pro- 
vided by this section, in habeas corpus proceedings insti- 
tuted prior to a hearing upon the warrant before the 
justice of the peace, an order remanding the petitioner to 
the custody of the sheriff who had arrested petitioner is 
not error, but petitioner is entitled to a hearing before the 
justice of the peace before he is committed to await the 
issuance of an extradition warrant. In re Mitchell, 205 N. 
C7S8yy lice se Be. 350, 

A person arrested upon a warrant of a justice of the 
peace of this state, issued upon an affidavit that such 
person was a fugitive from justice from another state, as 
provided by this section, may not be lawfully delivered 
to the authorities of such other state until the Governor 
of this State has honored a requisition for such person 
from the Governor of such other state. Id. 

§ 15-68. Arrest without a warrant—The ar- 
rest of a person may be lawfully made also by any 
peace officer or a private person, without a war- 
rant, upon reasonable information that the accused 
stands charged in the courts of a state with a 
crime punishable by death or imprisonment for a 
term exceeding one year, but when so arrested 
the accused must be taken before a judge or 
magistrate with all practicable speed, and com- 
plaint must be made against him under oath set- 
ting forth the ground for the arrest as in § 15-67; 
and thereafter his answer shall be heard as if he 
had been arrested on a warrant. (1937, c. 273, 
s. 14.) 


§ 15-69. Commitment to await requisition; bail. 
—If from the examination before the judge or 
magistrate it appears that the person held is the 
person charged with having committed the crime 
alleged and, except in cases arising under § 15-60, 
that he has fled from justice, the judge or mag- 
istrate must, by a warrant reciting the accusa- 
tion, commit him to the county jail for such a time 
not exceeding thirty days and specified in the war- 
rant, as will enable the arrest of the accused to be 
made under a warrant of the governor on a requi- 
sition of the executive authority of the state hay- 
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ing jurisdiction of the offense, unless the accused 
give bail as provided in § 15-70, or until he shall 
be legally discharged. (1937, c. 273, s. 15.) 


§ 15-70. Bail in certain cases; conditions of 
bond.—Unless the offense with which the prisoner 
is charged is shown to be an offense punishable by 
death or life imprisonment under the laws of the 
state in which it was committed, a judge or mag- 
istrate in this state may admit the person arrested 
to bail by bond, with sufficient sureties, and in 
such sum as he deems proper, conditioned for his 
appearance before him at a time specified in such 
bond, and for his surrender, to be arrested upon 
the warrant of the governor of this state. (1937, 
eaais;.S.016:) 


§ 15-71. Extension of time of commitment; 
adjournment.—If the accused is not arrested un- 
der warrant of the governor by the expiration of 
the time specified in the warrant or bond, a judge 
or magistrate may discharge him or may recom- 
mit him for a further period not to exceed sixty 
days, or a judge or magistrate may again take bail 
for his appearance and surrender, as provided in 
§ 15-70, but within a period not to exceed sixty 
days after the date of such new bond. (1937, c. 
278, s. 17.) 

§ 15-72. Forfeiture of bail—If the prisoner is 
admitted to bail and fails to appear and surren- 
der himself according to the conditions of his 
bond, the judge, or magistrate by proper order, 
shall declare the bond forfeited and order his im- 
mediate arrest without warrant if he be within 
this state. Recovery may be had on such bond in 
the name of the state as in the case of other bonds 
given by the accused in criminal proceedings with- 
in this state. (1937, c. 273, s. 18.) 


§ 15-73. Persons under criminal prosecution 
in this state at time of requisition.—If a criminal 
prosecution has been instituted against such per- 
son under the laws of this state and is still pend- 
ing, the governor, in his discretion, either may 
surrender him on demand of the executive author- 
ity of another state or hold him until he has been 
tried and discharged or convicted and punished in 
this staté. (1937, c. 273; s..19.) 


§ 15-74. Guilt or innocence of accused, when 
inquired into.—The guilt or innocence of the ac- 
cused as to the crime of which he is charged may 
not be inquired into by the governor or in any 
proceeding after the demand for extradition ac- 
companied by a charge of crime in legal form as 
above provided shall have been presented to the 
governor, except as it may be involved in identify- 
ing the person held as the person charged with the 
crime. (1937, c. 273, s. 20.) 


§ 15-75. Governor may recall warrant or is- 
sue alias—The governor may recall his warrant 
of arrest or may issue another warrant whenever 
he deems proper. (1937, c. 273, s. 21.) 


§ 15-76. Fugitives from this state; duty of gov- 
ernors.—Whenever the governor of this state 
shall demand a person charged with crime or with 
escaping from confinement or breaking the terms 
of his bail, probation or parole in this state from 
the executive authority of any other state, or from 
the chief justice or an associate justice of the su- 
preme court of the District of Columbia author- 
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ized to receive such demand under the laws of the 
United States, he shall issue a warrant under the 
seal of this state, to some agent, commanding him 
to receive the person so charged if delivered to 
him and convey him to the proper officer of the 
county in this state in which the offense was com- 
mitted. W937, icy Liissisece) 


§ 15-77. Application for issuance of requisi- 
tion; by whom made; contents.—I. When the re- 
turn to this state of a person charged with crime 
in this state is required, the prosecuting attorney 
shall present to the governor his written applica- 
tion for a requisition for the return of the person 
charged, in which application shall be stated the 
name of the person so charged, the crime charged 
against him, the approximate time, place and cir- 
cumstances of its commission, the state in which 
he is believed to be, including the location of the 
accused therein, at the time the application is 
made and certifying that, in the opinion of the 
said prosecuting attorney, the ends of justice re- 
quire the arrest and return of the accused to this 
state for trial and that the proceeding is not in- 
stituted to enforce a private claim. 

II. When the return to this state is required of 
a person who has been convicted of a crime in 
this state and has escaped from confinement or 
broken the terms of his bail, probation or parole, 
the prosecuting attorney of the county in which 
the offense was committed, the parole board, or 
the warden of the institution or sheriff of the 
county, from which escape was made, shall pre- 
sent to the governor a written application for a 
requisition for the return of such person, in which 
application shall be stated the name of the person, 
the crime of which he was convicted, the circum- 
stances of his escape from confinement or of the 
breach of the terms of his bail, probation or pa- 
role, the state in which he is believed to be, in- 
cluding the location of the person therein at the 
time application is made. 


III. The application shall be verified by affida- 
vit, shall be executed in duplicate and shall be ac- 
companied by two certified copies of the indict- 
ment returned, or information and affidavit filed, 
or of the complaint made to the judge or magis- 
trate, stating the offense with which the accused 
is charged, or of the judgment of conviction or 
of the sentence. The prosecuting officer, parole 
board, warden or sheriff may also attach such fur- 
ther affidavits and other documents in duplicate as 
he shall deem proper to be submitted with such 
application. One copy of the application, with the 
action of the governor indicated by endorsement 
thereon, and one of the certified copies of the in- 
dictment, complaint, information and affidavits, or 
of the judgment of conviction or of the sentence 
shall be filed in the office of the secretary of state 
to remain of record in that office. The other cop- 
ies of all papers shall be forwarded with the gov- 
ernor’s requisition. (1937, c. 273, s. 23.) 


§ 15-78. Costs and expenses.—When the crime 
shall be a felony,’ the expenses shall be paid 
out of the state treasury, on the certificate of the 
governor and warrant of the auditor; and in all 
other cases they shall be paid out of the county 
treasury in the county wherein the crime is al- 
leged to have been committed. The expenses shall 
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be the actual traveling and subsistence costs of 
the agent of the demanding state, together with 
such legal fees as were paid to the officers of the 
state on whose governor the requisition is made. 
In every case the officer entitled to these expenses 
shall itemize the same and verify them by his oath 
for presentation, either to the governor of the 
state, in proper cases, or to the board of county 
commissioners, in cases in which the county pays 
such expenses. (19387, c. 273, s. 24.) 


§ 15-79. Immunity from service of process in 
certain civil actions.—A person brought into this 
state by, or after waiver of, extradition based 
on a criminal charge shall not be subject to serv- 
ice of personal process in civil actions arising out 
of the same facts as the criminal proceedings to 
answer which he is being or has been returned 
until he has been convicted in the criminal pro- 
ceeding or, if acquitted until he has had reason- 
able opportunity to return to the state from which 
he was extradited. (1937, c. 273, s. 25.) 


§ 15-80. Written waiver of extradition pro- 
ceedings. — Any person arrested in this state 
charged with having committed any crime in an- 
other state or alleged to have escaped from con- 
finement, or broken the terms of his bail, proba- 
tion or parole may waive the issuance and service 
of the warrant provided for in §§ 15-61 and 15-62 
and all other procedure incidental to extradition 
proceedings, by executing or subscribing in the 
presence of a judge of any court of record within 
this state a writing which states that he consents 
to return to the demanding state: Provided, how- 
ever, that before such waiver shall be executed or 
subscribed by such person it shall be the duty 
of such judge to inform such person of his rights 
to the issuance and service of a warrant of extradi- 
tion and to obtain a writ of habeas corpus as pro- 
vided for in § 15-64, 

If and when such consent has been duly exe- 
cuted it shall forthwith be forwarded to the office 
of the governor of this state and filed therein. The 
judge shall direct the officer having such person 
in custody to deliver forthwith such person to the 
duly accredited agent or agents of the demanding 
state, and shall deliver or cause to be delivered to 
such agent or agents a copy of such consent: 
Provided, however, that nothing in this section 
shall be deemed to limit the rights of the accused 
person to return voluntarily and without formality 
to the demanding state, nor shall this waiver pro- 
cedure be deemed to be an exclusive procedure or 
to limit the powers, rights or duties of the officers 
of the demanding state or of this state. (1937, c. 
273, S. .e5a.) 

§ 15-81. Non-waiver by this state—Nothing 
in this article contained shall be deemed to consti- 
tute a waiver by this state of its right, power or 
privilege to try such demanded person for crime 
committed within this state, or of its right, power 
or privilege to regain custody of such person by 
extradition proceedings or otherwise for the pur- 
pose of trial, sentence or punishment for any 
crime committed within this state, nor shall any 
proceedings had under this article which result in, 
or fail to result in, extradition be deemed a waiver 
by this state of any of its rights, privileges or ju- 
risdiction in any way whatsoever. (1937, c. 273, 
s. 25b.) 


CH. 15. CRIMINAL PROCEDURE 


§ 15-88 


§ 15-82. No right of asylum; no immunity from 
other criminal prosecution while in this state.— 
After a person has been brought back to this state 
by, or after waiver of extradition proceedings, he 
may be tried in this state for other crimes which 
he may be charged with having committed here 
as well as that specified in the requisition for his 
extradition. (1937, c, 273, s. 26.) 


§ 15-83. Interpretation — The provisions of this 
article shall be so interpreted and construed as 
to effectuate its general purposes to make uni- 
form the law of those states which enact its 
(1937, c..278, s. 27.) 


§ 15-84. Short title—This article may be cited 
as the Uniform Criminal Extradition Act. (1937, 
CIDE; Sean) 


Art. 9. Preliminary Examination. 


§ 15-25. Waiver of examination.—If any person 
arrested desires to waive examination and give 
bail, it is the duty of the officer making the arrest 
to take him before any magistrate of the county in 
which the offense is charged to have been com- 
mitted, or before any judge of the supreme or su- 
perior court. (Rev., s. 2190; Code, ss. 1138, 1139; 
1868-9, c. 178, subc. 3, ss. 7, 8; C. S. 4557.) 

Cross References.—As to bail in criminal proceedings, see 


§ 15-102 et seq. As to hearing by the coroner in lieu oj 
other preliminary hearings, see § 152-10. 


§ 15-86. Procedure, when justice has not fina] 
jurisdiction.—In all cases where a justice of the 
peace has not final jurisdiction of the offense, he 
shall desist from any final determination of the 
action or complaint, and proceed as hereinafter 
provided. (Rev., s. 3191; Code, s. 896; 1868-9, ¢. 
178, subc. 4, s. 7; 1879, c. 302, s. 2; C. S. 4558.) 

Cross Reference.—As to jurisdiction of a justice in crim- 
inal actions, see § 7-129 and notes. 

When Jurisdiction of Justice Ends.—The justice has nc 
jurisdiction of a case after he has bound the defendant to 


court and taken his recognizance. State vy. Lucas, 139 N. 
Cc 964,, ol Ss E1021: 


§ 15-87. Duty of examining magistrate.—The 
magistrate before whom any such person shall be 
brought shall preceed, as soon as may be, to ex- 
amine the complainant and the witnesses produced 
in support of the prosecution on oath, in the pres- 
ence of the prisoner, in regard to the offense 
charged, and in regard to any other matters con- 
nected with such charge which such magistrate 
may deem pertinent. The defendant shall be al- 
lowed a reasonable time before the hearing begins 
in which to send for and advise with counsel. 
(Rev., s. 3192; Code, ss. 1144, 1145; 1868-9, c. 178, 
sube. 3, s. 18; C. S. 4559.) 


Person Charged Must Be Present.—There can be no ex- 
amination in the absence of the person charged. Lovick v. 
Atlantic Coast Line R. Co., 129 N. C. 427, 434, 40 S. E. 191. 

Rights of Accused.—The present wise and_ beneficent 
policy of the law allows a prisoner under arrest time for 
deliberation and an opportunity to obtain correct legal ad- 
vice, so that the statements which he may make on an ex- 
amination are made of his own free will and with fuil 
knowledge of the nature and consequences of his confessions. 
State v. Matthews, 66 N. C. 106, 111. 


§ 15-88. Testimony reduced to writing; right to 
counsel.—The evidence given by the several wit- 
nesses examined shall be reduced to writing by 
the magistrate, or under his direction, and shall 
be signed by the witnesses respectively. If de- 
sired by the person arrested, his counsel shall be 
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present during the examination of the complainant 
and the witnesses on the part of the prosecution, 
and during the examination of the prisoner; and 
the prisoner or his counsel shall be allowed to 
cross-examine the complainant and the witnesses 
for the prosecution. (Rev., s. 3193; Code, ss. 
1146, 1150; 1868-9, c. 178, subc. 3, ss. 14, 19; C. S. 
4560.) 


Cross Reference.—As to the testimony being used as evi- 
dence, see § 15-100 and notes. 

Exact Words Not Required to Be Written.—The magis- 
trate is not required to write down the very words of the 
witness as they are uttered. It is sufficient if he puts 
down fully and accurately the testimony of the witness as 
he intends it upon the subject matter of inquiry. State v. 
Bridgers, 87 N. C. 562, 564. 

Notes Not Conclusive.—The notes of evidence made by a 
committing magistrate upon the hearing are not conclu- 
sive as to the testimony of witnesses examined. State v. 
Hooper, 151 N. C. 646, 65 S. E. 613. 

Magistrate Can Give Parol Testimony.—It is competent for 
a magistrate to state what a witness swore before him in re- 
gard to a homicide, although he afterwards committed the 
statement to writing. State v. Adair, 66 N. C. 298. 

Use of Written Statement on Trial.—The written statement 
can only be referred to, to refresh his memory, and is prop- 
erly treated as a memorandum, State v. Adair, 66 N. C. 298, 
unless the witness is dead, or too ill to be present, or insane, 
or has removed from the State at the instigation or con- 
nivance of the defendant or prosecutor. State v. King, 36 
Nz a> 605, O0ns 


§ 15-89. Prisoner examined; advised of rights.— 
The magistrate shall then proceed to examine the 
prisoner in relation to the offense charged. Such 
examination shali not be on oath; and before it is 
commenced, the prisoner shall be informed by the 
magistrate of the charge made against him, and 
that he is at liberty to refuse to answer any ques- 
tion that may be put to him, and that his refusal to 
answer shall not be used to his prejudice in any 
stage of the proceedings. (Rev., s. 3194; Code, ss. 
1145, 1146; 1868-9, c. 178, subc. 3, ss. 14, 15; C. S. 
4561.) 


Cross Reference.—As to the right of a prisoner to testify 
as a witness, see § 8-54. 

Purpose of Section.—It was intended by this section to 
safeguard the rights of the prisoner as guaranteed by the 
law, and to afford him every protection against imposition, 
oppression, or undue influence, so that what he may say in 
any investigation in regard to the accusation against him 
may be entirely voluntary. State v. Parker, 132 N. C. 1014, 
1017, 43 S. E. 830. For the accused, without the caution, 
might, before the magistrate, feel compelled to answer ques- 
tions put to him, and such answers as he might make, might 
not be voluntary. State v. Conrad, 95 N. C. 666, 670. 

Prisoner Must Not Be Sworn.—It was the purpose and 
intent that the person under examination, who is accused of 
crime, should feel free to admit or deny his guilt, and the 


oath which is forbidden by statute deprives him of this 
perfect freedom. State v. Parker, 132 N. C. 1014, 1018, 43 
S$, EB. 830. 


Section Extends to Coroner’s Inquest.—The reason of the 
section extends to an inquisition by a coroner. In this re- 
spect he is an examining magistrate. State v. Matthews, 
66 N. C. 106. 

Caution to Prisoner Is Essential.—This caution is not a 
mere matter of form: it is a substantial right, necessary for 
the protection of prisoners who are too poor to employ 
counsel and too ignorant to conduct their own defense. State 
v. Rorie, 74 N. C. 148, 150. 

And in the opinion of the Court in State v. Matthews, 
66 N. C. 106, “this caution is an essential part of the pro- 
ceedings, and must be given to the prisoner under arrest to 
make his examination admissible in evidence.” State v. Rorie, 
74 N. C. 148, 150. Thus where a confession is made before 
the cautions required by the section were given it is inad- 
missible as evidence. State v. Matthews, 66 N. C. 106, 113. 

Caution Applies to Whole Examination.—The purpose ot 
the section is, that the prisoner shall be advised by the 
magistrate of his right to refuse to answer all questions that 
may be put to him as to the charge made against him, with- 
out prejudice, during the whole examination, and not sim- 
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ply so much of it as applies to him personally. State v. 
Conrad, 95 N. C. 666, 670. 

When Caution to Be Given.—The commencement of the 
examination is properly, when, after the warrant of arrest 
is returned executed, the accused is present before the 
magistrate, and the latter having called and noticed the 
matter of the charge, proceeds to read the warrant or state 
the substance of the charge orally. It is then the caution to 
the accused is due, and ought to be given, because, then, the 
magistrate has taken official notice of the charge and the 
accused, and what he does and says, and then the latter 
must take notice of the magistrate and be under his jurisdic- 
tion and control; then he is before the court and his exami- 
nation is begun. State v. Conrad, 95 N. C. 666, 669. 

It is not necessary to competency of an extra judicial con- 
fession to a police officer that defendant be warned he is not 
compelled to answer. State v. Grier, 203 N. C. 586, 166 S. E. 
595. 

Exact Words of Section Not Required.—It is not necessary 
that a committing magistrate at the commencement of the 
examination of a prisoner shall use the precise words of the 
section in giving the caution therein prescribed, but it 1s 
sufficient if there be a substantial compliance with the re- 
quirement of the section. State v. Rogers, 112 N. C. 874, 17 
S. E. 297; State v. DeGraff, 113 N. C. 688, 18 S. E. 507; State 
veeKing, 162. NGCasss0 Sis 77a ay anoUls 

Same—What Is Sufficient.—Both the letter and spirit of the 
statute require that the defendant should be advised of his 
rights by the justice, to the effect that he is not required 
to testify; that he is at liberty to refuse to answer any ques- 
tion put to him, and that his refusal to answer shall not be 
used to his prejudice. State v. Parker, 132 N. C. 1014, 43 
S. E. 830; State v. Simpson, 133 N. C. 676, 45 S. E. 567; 
State v. Vaughan, 156 N. C. 615, 71 S. EB. 1089. 

Same—Insufficient Compliance—Where the prisoner was 
brought before the magistrate and he was told by that of- 
ficial that “he was charged with selling stolen corn, and 
that if he wanted to tell anything he could do so; but it 
was just as he chose.’”’ This was not sufficient compliance. 
State v. Rorie, 74 N. C. 148, 150. 

Trial Judge Must Find Proper Caution.—Where the rec- 
ord of a committing magistrate merely states that the pris- 
oner was cautioned and the trial court holds such admission 
competent, with no other evidence before him except this 
statement, it is error, as the trial judge should. have found 
as a fact whether the proper caution was given to the pris- 
oner. State v. Parker, 132 N. C. 1014, 43 S. E. 830. 

Where Prisoner Examined as Witness at Own Request.— 
Testimony given by a defendant when examined as a_ wit- 
ness at his own request is admissible against him on another 
hearing or trial for the same or any other offense, for such 
admissions and declarations do not come within either the 
language or the reason of this section. State v. Ellis, 97 N. 
C. 447; 2 S. E. 525; State’ v. ‘Simpson, 133° N: C276/6, 145098 
FE. 567, 5683) State’ vi; Hawkins, 115) Ni «GC, 712; 20)S. Bev623- 

Cited in State v. Dixon, 215 N. C. 438, 2 S. E. (2d) 371. 


§ 15-90. Exclusion of witnesses at examination. 
—The witnesses produced on the part either of the 
prisoner or of the prosecution shall not be present 
at the examination of the prisoner; and while any 
witness is under examination the magistrate may 
exclude from the place in which such examination 
is had all witnesses who have not been examined, 
and may cause the witnesses to be kept separate 
and prevented from conversing with each other 
until they shall have been examined. (Rev., s. 
3195; ‘Code ts, 11497 1868-9" ce 17S esubc scrsemto: 
C. S.°4562.) 

Cross Reference.—As to exclusion of bystanders in trials 
for rape, see § 15-166. 

Judge Has Discretion to Exclude—Exclusion is a matter 
of which the presiding judge must judge, and except in 
cases of abuse of his discretion, such order is not reviewable. 
Lee v. Thornton, 174 N. C. 288, 289, 93 S. E. 788; State v. 
Hodge, 142 N. C. 676, 682, 55 S.*E. 791; State v. Lowry, 170 


= C. 730, 734, 87 S. E. 62; State v. Davis, 175 N. C. 723, 95 
= Wee 48, . 


§ 15-91. Answers in writing, read to prisoner, 
Signed by magistrate—The answer of the pris- 
oner to the several interrogatories shall be re- 
duced to writing by the magistrate, or under his 
direction. They shall be read to the prisoner, 
who may correct or add to them; and when made 
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conformabie to what he declares is the truth, shall 
be certified and signed by the magistrate. (Rev., 
s. 3196; Code, s. 1147; 1868-9, c. 178, subc. a CeSuabe 
C. S. 4563.) 


Seal Not Necessary.—This section does not require the 
examination of a committing magistrate to be certified un: 
der seal. State v. Pressley, 99 N. C. 730. 


§ 15-92. Witnesses for defendant examined.— 
After the examination of the prisoner is complete, 
his witnesses, if he have any, shall be sworn and 
examined, and he may have the assistance of coun- 
sel in such examination. (Rev., s. 3197; Code, s. 
1148; 1868-9, ¢. 178, subc. 3, s. 17; C. S. 4564.) 


§ 15-93. Examination of prisoner not required in 
misdemeanors.—Nothing contained in the preced- 
ing sections shall be construed to require any 
magistrate, before whom a prisoner charged with 
a misdemeanor shall be brought, to take the exami- 
nation of such prisoner, except where such magis- 
trate shall deem it material so to do, or where 
such examiation shall be required by the prisoner. 
(Rev., s. 3198; Code, s. 1153; 1868-9, c. 178, subc. 
SeeGees, Coa 4565.) 


22; 
Cross Reference-——As to the right of the prisoner to be 
examined as a witness, see § 8-54. 


§ 15-94. When prisoner discharged—lIf, upon 
examination of the whole matter, it shall appear to 
the magistrate either that no offense has been com- 
mitted by any person or that there is no probable 
cause for charging the prisoner therewith, he shall 
discharge such prisoner. (Rev., s. 3199; Code, s. 
1151; 1868-9, c. 178, subc. 3, s. 0; C. S. 4566.) 


§ 15-95. When prisoner held to answer charge. 
—If it shall appear that an offense has been com- 
mitted, and that there is probable cause to believe 
the prisoner to be guilty thereof, if the offense be 
bailable, and the prisoner offers sufficient bail, 
such bail shall be taken and the prisoner dis- 
charged; :f no bail be offered, or the offense be not 
bailable, the prisoner shall be committed to prison. 
(Rev., s. 3202- Code, ss: 1152, 1156; 1868-9, c. 178, 
cube. 8, ss. '219'25>. Cr S. 4567.) 


Cross References.—As to bail generally, see § 15-i02 et 
seq. As to commitment, see § 15-125 et seq. 

When Jurisdiction of Justice Ends.—-Where a justice of 
the peace heard a warrant charging the defendant with an 
assault, with serious damage, and adjudged that the ac- 
cused give bond for his appearance, and his bond was ex- 
ecuted and accepted by the justice, the latter’s power and 
jurisdiction ceased and his attempt to reverse his decision 
the next day and fine the defendant was a nullity. State v. 
Peas reso es, 5675 1 S; Ea 1021. 

It was intended most surely that when the justice had 
fully performed the duties required of him, his jurisdiction 
as to the case should be at an end. If he makes a mistake, 
it must be corrected elsewhere—not in his court. State v. 
Teas, 139 N. C. 567, 569, 51 S. E. 1021. 


§ 15-96. Witnesses against prisoner recognized. 
—The magistrate shall bind by recognizances the 
prosecutor and ail the material witnesses against 
such prisoner to appear and testify at the next 
term of the court having jurisdiction for the 
county in which the offense is aileged to have been 
committed. (Rev., s. 3203; Code, s. 1152; 1868-9, 
ce 1768, subc. 3,.s.21; C.. S. 4568.) 

§ 15-97. Witnesses required to give security for 
appearance.—Whenever the magistrate is satisfied 
by the proof that there is good reason to believe 
that any such witness will not fulfill the conditions 
of the recognizance unless security be required, he 
may order the witness to enter into a recognizance 
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with such sureties as he shall deem meet for his 
appearance at such court. (Rev., s. 3204; Code, s. 
11545) 1868-95 c.. 178, subc: 3, s..23; Cz S. 4569.) 


Bond for Appearance before Justice Not Permitted.—Ther¢ 
is no statute which authorizes a Justice of the Peace or 
magistrate to require of a witness to give bond for his ap- 
pearance before such Justice or magistrate. Lovick v. At- 
lantic Coast Line R. Co., 129 N. C. 427, 434, 40 S. E. 191. 

And a Justice of the Peace, together with those advising 
him, who orders a witness to give a bond to appear before a 
Justice, thereby are guilty of falsely imprisoning the wit- 
ness. Lovick v. Atlantic Coast Line R. Co., 129 N. C. 427, 
40 S. E. 191. 


§ 15-98. Investigation in case of lynching.— 
Whenever the solicitor of any judicial district as- 
certains that the crime of lynching has been com- 
mitted in any county in his judicial district, it is 
his duty to go to such county at the earliest pos- 
sible moment, and at once institute proceedings 
for the investigation of the crime before the cor- 
oner of the county, some judge of the superior 
court, or justice of the peace, and for the apprehen- 
sion of the offender. In the performance of this 
duty he shall cause to be issued subpcenas or other 
process to compel the attendance of witnesses and 
examine such witnesses on oath as to their knowl- 
edge or information touching the crime being in. 
vestigated. In all cases where, upon preliminary 
investigation, it appears probable that any person 
is guilty of the crime charged, it shall be the duty 
of the coroner, judge or justice before whom the 
case is heard to bind such person, with good se- 
curity, for his appearance at the next ensuing term 
of the superior or criminal court of some county 
adjoining the county in which the crime was com- 
mitted for trial, and in default of bail to commit 
him to the jail of such adjoining county for safe- 
keeping, and all necessary witnesses shall be recog- 
nized to appear at such term as witnesses for the 
states, (Rev. s7 3200391893, ¢,461, s, 2; C: S.,4570.) 

Cress References.—As to venue in case of lynching, see § 
15-128. As to cost of investigating lynchings, see § 6-43. 

Editor’s Note.—Venue in case of lynching is discussed in 


State v. Lewis, 142 N. C. 626, 55 S.. E. 600. See also sec- 
tion 15-128. 


§ 15-99. Witnesses in lynching not privileged.— 
In all investigations before a justice of the peace, 
coroner, judge, grand jury, or courts and jury, on 
the trial of the cause, as authorized by § 15-98 
or under existing law, no person shall be excused 
from testifying touching his knowledge or infor- 
mation in regard to the offense being investigated, 
upon the ground that his answer might tend to 
subject him to prosecution, pains or penalties, or 
that his evidence might tend to criminate himself; 
but no discovery made by such witness upon any 
such examination shall be used against him in any 
court or in any penal or criminal prosecution, and 
he shall, when so examined as a witness for the 
state, be altogether pardoned of any and all par- 
ticipation in any crime arising under the provi- 
sions of § 15-98, or under existing law, concerning 
which he is required to testify, (Rev., ss. 1638, 
S200 wel sooo 4G ies. 6b: C..o..4b010) 

Editor’s Note.—Section 8-55 provides for compelling wit- 
nesses to testify in certain criminal investigations and ex- 
tends immunity to those thus testifying. As those provi- 
sions are analogous to the provisions of this section many 
of the notes thereunder will be useful in considering this 
section. 

For a general discussion of the limits to self-incrimina- 


tion, see 15 N. C. Law Rev., 229, 
Witness Pardoned Though Testimony Does Not Incrimi- 
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nate.—l,egislation in “abolition or oblivion of the offense” 
specified, applicable to all in a given class, is valid and 
therefore, when under this section, the defendant was sum- 
moned, sworn, and examined by and for the State touching 
an alleged lynching under investigation by the court, che 
shall be altogether pardoned of any and all participation 
therein under the statute or existing law, whether the evi- 
dence elicited from him tends to incriminate him or not. 
State v. Bowman, 145 N. C. 452, 59 S. E. 74. 

Plea of Pardon as Motion to Quash.—It seems that for 
the purpose of an appeal, the plea of pardon may be con- 
sidered and treated as a motion to quash, and so be brought 
within the direct provisions of section 15-179. State v. 
Bowman, 145 N. C. 452, 455, 59 S. B. 74. 


§ 15-100. Proceedings certified to court; used 
as evidence.—All examinations and recognizances 
taken pursuant to the provisions of this chapter 
shall be certified by the magistrate taking the 
same to the court at which the witnesses are bound 
to appear, within twenty days after the taking of 
such examinations and recognizances: Provided, 
that any criminal case tried within twenty 
days before the sitting of criminal court shall be 
returned on Saturdays before the court convenes. 
The examinations taken and subscribed as herein 
prescribed may be used as evidence before the 
grand jury, and on the trial of the accused, pro- 
vided he was present at the taking thereof and had 
an opportunity to hear the same and to cross-ex- 
amine the disposing witness, if such witness be 
dead or so ill as not to be able to travel, or by pro- 
curement or connivance of the defendant has re- 
moved from the state, or is of unsound mind. 
(Rev., s. 3205; Code, s. 1157; 1913, c. 24; 1868-9, c. 
178, subc.'3, s. 26; C. S. 4572.) 


In General.—Our various statutes relating to the intro- 
duction of testimony at the second trial of evidence intro- 
duced in the preliminary hearing of a criminal action do not 
affect the common-law rule, but they are extensions of its 
principle, making it only necessary when the statutory 
provisions as to the making of the written record, its cor- 
rection, signature by the witness, etc., have been complied 
with, to sufficiently identify the record for its admission as 
evidence upon the second trial. State v. Maynard, 184 N. 
C. 653, 113 S. E. 682. 

Examinations Must Accord with Preceding Sections.— 
Where the examinations are offered as substantive evidence 
bearing upon the criminal charge, they are only admissible 
under this section, when taken according to the require- 
ments of the preceding sections. State v. Pierce, 91 N, C. 
606, 610; State v. Jordan, 110 N. C. 491, 495, 14 S. E. 752. 

Reason for Witness’ Absence Must Appear.—In order to 
use the examination as substantive evidence it must be 
shown that witness is absent because of one of reasons 
given in this section. State v. Pierce, 91 N. C. 606, 610. 

No foundation has been laid for the introduction of the 
evidence of a witness who merely does not respond to the 
obligations of the subpoena, and is simply proved to have 
“run away,’ and not that any effort has been made to se- 
cure his presence. State v. King, 86 N. C. 603, 605. 

When Parol Evidence Admissible—On the trial in the 
superior court it is competent for purposes of contradiction, 
to offer parol evidence as to what a witness testified to 
upon such preliminary examination. State v. Hooper, 151 
N. C. 646, 65 S. E. 613; State v. Wright, 75 N. C. 439; 
State v. Roberts, 81 N. C. 605; State v. Lyon, 81 N. C. 600. 

To authorize the introduction of parol evidence as to the 
confession of a prisoner before an examining magistrate, it 
must appear affirmatively that there was no examination 
recorded as required by law. State v. Parish, 44 N. C. 239; 
State v. Matthews, 66 N. C. 106, 110. 


§ 15-101. Penalty for failing to return—If any 
magistrate shall refuse or neglect to return to the 
proper court any such examination or recognizance 
by him taken, he may be compelled by rule of 
court forthwith to return the same, and in case of 
disobedience of such rule, may be proceeded 
against by attachment as for contempt of court as 
provided by law. (Rev., s. 3206; Code, s. 1158; 
1868-9, c. 178, subc. 3, s. 27; C. S. 4573.) 
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Art. 10. Bail. 


§ 15-102. Officers authorized to take bail, before 
imprisonment.—Officers before whom _ persons 
charged with crime, but who have not been com- 
mitted to prison by an authorized magistrate, may 
be brought, have power to take bail as follows: 

1. Any justice of the supreme court, or a judge 
of a superior court, in all cases. 

2. Any justice of the peace or chief magistrate 
of any incorporated city or town, in all cases of 
misdemeanor, and in all cases of felony not capi- 
tal. (Rev., s. 3209; Code, s. 1160; 1868-9, c. 178, 
subc. 3, s. 29;°1871-2}) c. 37; C.-S. 4574.) 

Cross References.—As to constitutional provisions against 
excessive bail, see N. C. Const., Art. I, § 14 and U. S. 
Const., Amend. VIII. As to authority of the arresting of- 
ficer to allow bail, see § 15-47. As to arrest and bail in 
civil cases, see § 1-409 et seq. As to bail after habeas 
corpus proceeding, see §§ 17-35 and 17-36. 

Editor’s Note.—In State v. Herndon, 107 N. C. 934, 12 S. 
E. 268, the meaning and effect of this and the following sec- 


tion are discussed at pages 939-944 by Merrimon, C. J., in 
a dissenting opinion. 


§ 15-108. Officers authorized to take bail, after 
imprisonment.—Any justice of the supreme court 
or any judge of a superior court has power to bail 
persons committed to prison charged with crime 
in all cases; any justice of the peace or chief 
magistrate of any incorporated city or town has 
the same power in all cases where the punishment 
is not) capital.” (Rev; '*s: "3210; Code; s), 1161; 
1868-9, c.' 178," subes 3, $..30: CoS. 2575,) 


§ 15-104. Recognizance filed with the clerk.— 
Whenever a prisoner is bailed by any officer un- 
der § 15-103, such officer shall immediately cause 
the recognizance taken by him to be filed with the 
clerk of the superior court of the county to which 
the prisoner is recognized. (Rev., s. 3211; Code, 
S, 11625) 1868-9, Cy Sesubc..3;7S,. silty Gp onto noe) 


§ 15-105. Bail allowed on preliminary examina- 
tion. If the offense charged in the warrant be not 
punishable with death, the magistrate may take 
from the person so arrested a recognizance with 
sufficient sureties for his appearance at the next 
term of the court having jurisdiction, to be held 
in the county where the offense is alleged to have 
been committed. (Rev., s. 3207; Code, s. 1139; 
1868-9, c. 178, subc.' 3,l5.. 8ie1871-8.4C, vat oe Lee 
S. 4577.) 


Cross: References.—As to bail for persons arrested for 
extradition, see § 15-76. As to bail upon appeal from a 
superior to the supreme court, see §§ 15-182 and 15-183. 

Recognizance Explained.—The taking of a recognizance 
consists in making and attesting a memorandum of the 
acknowledgment of a debt due the State, and of the condi- 
tions on which it is to be defeated. State v. Edney, 60 N. 
C. 463; State v. Houston, 74 N. C. 549, 550. 

A recognizance is a debt of record acknowledged before a 
court of competent jurisdiction, with condition to do some 
particular act. State v. Smith, 66 N. C. 620; State v. 
White, 164 N. C. 408, 410, 79 S. E. 297. 

Same—A Matter of Record —A recognizance is a matter 
of record, and can only be discharged by a record or some- 
thing of equal solemnity. State v. Moody, 69 N. C. 529. 

Same—Need Not Be Executed by Parties—A recognizance 
need not be executed by the parties, but is simply acknowl- 
edged by them, and a minute of the acknowledgment is en: 
tered by the court. State v. Edney, 60 N. C. 463, 471; State 
v. White, 164 N. C. 408) 410, 79 S. EB. 297. 

_Effect of a Recognizance.—A recognizance binds. the sure- 
ties for the continued appearance of their principal, from 
day to day, during the term and at all stages of the pro- 
ceeding, until he is finally discharged by the court, either 
for term or without day. He must answer its calls at all 


times and submit to its judgment. State v. Schenck, 138 N. 
C. 560, 565, 49 S. E. 917. 
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Bond with Conditions Is Satisfactory—A bond with condi- 
tions, signed and sealed by the parties, is good as a recog- 
nizance. State v. Jones, 100 N. C. 438, 6 S. E. 655. 


§ 15-106. Duty of magistrate granting bail.— 
Any magistrate taking bail shall certify on the 
warrant the fact of his having let the defendant to 
bail, and shall deliver the same, together with the 
recognizance taken by him, to the officer or other 
person having charge of the prisoner, who shall 
deliver the same without unnecessary delay to the 
clerk of the court in which the prisoner has been 
recognized to appear. (Rev., s. 3212; Code, s. 
1140; 1868-9,, ¢: 178, subc. 3, s. 9;.C. S. 4578.) 


§ 15-107. Sheriff or deputy may take bail.— 
When any sheriff or his deputy arrests the body of 
any person, in consequence of the writ of capias 
issued to him by the clerk of a court of record on 
an indictment found, the sheriff or deputy, if the 
crime is bailable, shall recognize the offender, and 
take sufficient bail in the nature of a recognizance 
for his appearing at the next succeeding court of 
the county where he ought to answer, which re- 
cognizance shall be returned with the capias; and 
the sheriff shall in no case become bail himself. 

No sheriff, deputy sheriff, constable, jailer or 
assistant jailer or the wife of any sheriff, deputy 
sheriff, constable, jailer or assistant jailer shall in 
any case become bail for any prisoner for money 
or property; nor shall any sheriff, deputy sheriff, 
constable, jailer or assistant jailer, or their wives 
become bail as agents for any bonding company 
or professional bondsmen. Any violation of this 
paragraph shall constitute a misdemeanor pun- 
ishable by a fine or by imprisonment in the dis- 
cretion of the court, or by both such fine and 
imprisonment; provided that the provisions of 
this paragraph shall not apply to Caswell, Cur- 
rituck, Dare, Granville, Greene, Hertford, Hyde, 
Lenoir, Martin, Moore, Nash, Pamlico, Perqui- 
mans, Person, Pitt, Rockingham, Stokes, Tran- 
sylvania and Warren counties. (Rev., s. 3208; 
Sricest our. Coc 35, sii ie 7s ena 74, 
Seder 1099 vee 47s Coi9.-4579)) 


Cross Reference—As to attorney becoming bail, see 
Appx, VIL, Part Il, § 2. 
Editor’s Note.—The 1939 amendment added the second 


paragraph. 


§ 15-108. Sheriff may take bail of prisoner in 
custody.—lf any person for want of bail shall be 
lawfully committed to jail at any time before final 
judgment, the sheriff, or other officer having him 
in custody, may take sufficient justified bail and 
discharge him; and the bail bond shall be regarded, 
in every respect, as other bail bonds, and shall be 
returned and sued on in like manner; and the 
officer taking it shall make special return thereof, 
with the bond, at the first court which is held 
after it is taken. (Rev., s. 3228; Code, s. 1232; R. 
Copem lesmae, 92.4580,) 


§ 15-109. Bail on continuance before a justice.— 
Upon the continuance of any criminal action re- 
turned before any justice of the peace for trial, 
in which the justice is authorized to take bail on a 
finding of probable cause or in which he has final 
jurisdiction, it is the duty of the justice of the 
peace to take bond for his appearance, payable 
to the state, on the same being tendered by the 
accused, with such surety as in his opinion will 
be sufficient to insure the appearance of the ac- 
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cused for trial at atime and place mentioned in the 
bond. (Rev., s. 3213; 1889, c. 133; C. S. 4581.) 


Cress Reference.—As to mortgage in lieu of security for 
appearance, see § 109-25, 

Section Gives a New Remedy.—Before this section was 
passed a justice of the peace had no power to allow a party 
accused of an offense of which he had not final jurisdiction 
to give bail during the postponement of the examination. 
If any delay in the examination was necessary, the accused 
was to be kept in the custody of the sheriff or other offi- 
cer of the law until the examination was resumed. State v. 
Jones, 100 N. C. 438, 6 S. E. 655; State v. Jenkins, 121 N. 
GC. 1687, 641. 28° S. ey ais! 


Art. 11. Forfeiture of Bail. 


§ 15-110. In recognizance to keep the peace.— 
Every person who shall have entered into a re- 
cognizance to keep the peace shall appear accord- 
ing to the obligation thereof; and if he fail to ap- 
pear the court shall forfeit his recognizance and 
order it to be prosecuted, in the manner provided 
by law, unless reasonable excuse for his default be 
given, (Rev., s. 8214; Code, s: 1225; 1868-9, c. 
178, subes 2, e105-C,. Sx 4682.) 


Cross Reference.—As to recognizance, see also notes un- 
der § 15-105. 

Recognizance Binds to Three Things.—It is said by the 
highest authority that a recognizance (or bail bond) in gen- 
eral binds to three things: (1) to appear and answer either 
to a specified charge or to such matters as may be-objected; 
(2) to stand and abide the judgment of the court; and (3) 
not to depart without leave of the court; and that each of 
these particulars are distinct and independent. State v. 
Schenck, 138 N. C. 560, 562, 49 S. E. 917; State v. Eure, 172 
N. C. 874, 875, 89 S. E. 788. 

When Time and Place Specified. — If the recognizance 
specify time and place the defendant cannot be held to be in 
default for not appearing at some other time or place. State 
v. Houston, 74 N. C. 174, 176. 

Thus a recognizance, conditioned that the defendant ap- 
pear at the court-house in C, on the eighth Monday af- 
ter the fourth Monday in March, is not forfeited by the de- 
fendant’s failure to appear on 22 February. State v. Hous- 
ton, 74 N. C. 174. 

Same—Effect of Subsequent Law.—A recognizance condi- 
tioned for the appearance of a party at one day, is not for- 
feited by his failure to appear at another day, to which 
the holding of the Court was changed by a law passed after 
the taking of the recognizance, the law containing no pro- 
vision that recognizances should be returned and parties ap- 
pear on that day. State v. Melton, 44 N. C. 426. 

When Appearance at Next Term Specified. — A recogni- 
zance for the appearance of the defendant at the next term 
of the Court to be held for a given county is valid and binds 
the defendant to appear at the next term and at the court- 
house, although neither time nor place be specifically named; 
because every one knows, or is presumed to know, the time 
and place of holding the court. State v. Houston, 74 N. 
GAL 1s6 

Same—If Term Not Held.—A defendant bound over to an- 
swer a criminal charge at a regular term of the Superior 
Court, which term is not held in consequence of the absence 
of the Judge, is required to attend at an intervening special 
term subsequently appointed and held. State v. Horton, 123 
INS G695, ola Ss. 218: 

Continuance Does Not Release. — The continuance of a 
criminal case does not release the recognizance given for 
the appearance of the defendant. State v. Morgan, 136 N. C. 
593, 48 S. E. 604. 

Proceedings When Recognizance Broken.—Where the con- 
dition of a recognizance is broken it is competent for the 
justice to declare the same to be forfeited and order it to 
be prosecuted in the court having jurisdiction of the penal 
sum. State v. Oates, 88 N. C. 668. 

Defendant Must Appear Until Discharged.—An appearance 
bond by its terms, and under the uniform ruling of the Court, 
requires that the defendant appear term after term until he 
is discharged on a verdict of acquittal or by order of the 
court. An appearance bond is in lieu of custody in jail, in 
which case the defendant could not be released until dis- 
charged by order of the court. State v. Eure, 172 N. GC 
874, 89 S. E. 788. 

Agreement by Solicitor Will Not Relieve——An agreement 
by a solicitor for the state to discharge a defendant if he 
would become a_ state’s witness against codefendant, will 
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not relieve such defendant from a forfeited recognizance. 
State v. Moody, 69 N. C. 529. 

Failure to Sign Warrant.—It is immaterial to the validity 
of an appearance bond given by defendant before the court 
and in custodia legis that the warrant for his arrest, in due 
form, was, inadvertently, not signed by the recorder. State 
v. Mitchell, 151 N. C. 716, 66 S. E. 202. 


§ 15-111. When recognizance deemed broken.— 
No recognizance taken under this chapter shall be 
deemed to be broken except in the failure of the 
principal in such recognizance to appear and an- 
swer according to the obligation thereof, unless 
such principal be convicted of some offense 
amounting in judgment of law to a breach of such 
recognizance. (Rev., s. 3215; Code, s. 1227; 
1868-9, cy 178, subc. 2, s. 12;.C: S., 45832) 


Surety Not Relieved.—The liability of a surety upon an ap- 
pearance bond is a continuing one until discharged by re- 
newal of bond or production and surrender of principal. (See 
sections 15-122, 15-123.) He is not released by the principal 
being drunk and under arrest when his case was called in 
court and continued, and by the principal having since be- 
come a fugitive from justice under charge of a different of- 
fense. State v. Holt, 145 N. C. 450, 59 S. E. 64. 


§ 15-112. Recognizance prosecutedWhenever 
evidence of such conviction shall be produced in 
the court in which the recognizance is filed, it shall 
be the duty of such court to order the recogni- 
zance to be prosecuted, and the solicitor shall 
cause the proper proceedings to be thereupon 
taken. (Rev., s. 3216; Code, s. 1228; 1868-9, c. 
178!*cubCt 2) eis Cl -o.24584,) 


Independent Proceeding Unnecesary.—The judgment that 
the recognizance has been forfeited must be entered in the 
court, and in the cause, in which said recognizance was filed 
and it is not required that the prosecution for the forfeiture 
of such recognizance shall be taken by an independent pro- 
ceeding. State v. Sanders, 153 N. C. 624, 627, 69 S. E. 272. 

Proceedings When Forfeiture Is Moved for.—When the 
forfeiture of a recognizance is moved for, if all the matters 
are of record, the judge decides without the intervention of 
a jury. But when the answer raises an issue of fact, the 
defendant is entitled to have the matter passed upon by a 
jury. State v. Sanders, 153 N. C. 624, 626, 69 S. E. 272, and 
cases cited. 

Entry of Forfeiture Not Traversed by Answer to Scire 
Facias.—The entry of the forfeiture of a recognition in a 
criminal case cannot be contradicted or traversed by an an- 
swer or a plea to a scire facias issued to enforce the forfei- 
ture. State v. Morgan, 136 N. C. 593, 48 S. BE. 604. 

Effect of Answer to Scire Facias.—Where the recognizance 
in a criminal case is entered on the records of the court as 
forfeited, and scire facias is issued to enforce the forfeiture, 
an answer denying the truth of the record, though informal, 
is equivalent to a motion to set aside the entry, when that ap- 
pears to have been the intention of the defendants. State v. 
Morgan, 136 N. C. 593, 48 S. E. 604. 


§ 15-113. Notice of judgment nisi before execu- 
tion—No execution shall issue upon a forfeited re- 
cognizance, or to collect a fine imposed nisi, until 
a notice has issued against the person who has 
forfeited his recognizance or upon whom the fine 
has been imposed, and his sureties. (Rev., s. 3217; 
(Codey 2. 20208) sR Gy wes55 8.439% 1777) co 115, 
S448 Ces 8b.) 

Local Modification.—Forsyth: 1935, c. 83. 

Notice Must Be Given.—This section has made it impera- 
tive, that before suing out execution on a forfeited recogni- 
zance, a scire facias shall issue, and judgment be had there- 
on. State v. Mills, 19 N. C. 552, 554. 

Object of Notice.—The object of a scire facias is to notity 
the cognizor to show cause, if any he have, wherefore the cog- 
nizee should not have execution of the same thereby ac- 
knowledged. State v. Mills, 19 N. C. 552, 554. 

Judgment against Surety on Appearance Bond.—An ap- 
pearance bond is a debt of record conditioned to be void 
upon the appearance of defendant, and while judgment ab- 
solute may not be entered upon a forfeited recognizance 
except upon a sci. fa., the object of the sci. fa. is merely 
to give notice of an opportunity to show cause why the 
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cognizee should not have execution acknowledged, and 
the surety being a party to the recognizance and his lia- 
bility being primary, direct and equal with that of the 
principal, judgment absolute may be had against the surety 
on the sci. fa. before service of the sci. fa. upon the prin- 
cipal. Tar Heel Bond Co. v. Krider, 218 N. C. 361, 11 S. E. 
(2d) 291, followed in State v. Brown, 218.N. C. 368, 11 S. E. 
(2d) 294. 


§ 15-114. What notice must contain——When any 
recognizance, acknowledged by a principal and 
sureties, shall be forfeited by two or more of the 
recognizors, the notice issued thereon shall be 
jointly against them all, designating which of them 
are principals and which sureties, and when they 
are bound in different sums, stating the amount 
forfeited by each one, and the clerk shall have no 
greater fee on such notice than is due when it is 
issued against one defendant. (Rev., s. 3218; Code, 
s. 1209: R. C,, c. 35, s. 44; 1812, c. 836, s. 1; C. S. 
4586.) 


§ 15-115. Service of notice.—All notices issuing 
upon forfeited recognizances shall be executed by 
leaving a copy with each of the defendants, or at 
his present place of abode. And in case he can- 
not be found, and has no known place of abode, 
and the matter be returned, then a notice shall 
issue, and on the like return the same shall be 
deemed duly served. (Rev., s. 3219; Code, s. 1210; 
RG, 095 348./453 1819; 6583648. 257° C.5.745387.) 


Cited in Tar Heel Bond Co. v. Krider, 218 N. C. 361, 11 
So En (2d) eZee 


§ 15-116. Judges may remit forfeited recogni- 
zances.—The judges of the superior courts may 
hear and determine the petition of all persons who 
shall conceive they merit relief on their recogni- 
zances forfeited; and may lessen, or absolutely re- 
mit, the same, and do all and anything therein as 
they shall deem just and right and consistent with 
the welfare of the state and the persons praying 
such relief, as well before as after final judgment 
entered and execution awarded. (Rev., s. 3220; 
Code; s. 1205: R. Ck co 85, sak sely hs, ¢ 10> ena 
C. S. 4588.) 


Trial Judge Has Discretion.—The power given by this sec- 
tion is a matter of judicial discretion in the judges below, 
which cannat be reviewed except for some error in a matter 
of law or legal inference. State v. Moody, 74 N. C. 73, 75; 
State v. Morgan, 136 N. C. 593, 48 S. EB. 604. 

Whether a judgment nisi will be made absolute, or 
whether it will be stricken out, either upon condition or 
otherwise, rests in the discretion of the judge of the supe- 
tior court. State v. Clarke, 222 N. C. 744, 24.S. E. (2d) 
619. 

Court May Remit Penalty without Setting Aside Forfei- 
ture.—Where a motion is made to set aside the entry of for- 
feiture of a recognizance, its refusal does not prevent the 
court from reducing or remitting the penalty. State v. 
Morgan, 136 N. C. 593, 48 S. E. 604. 

Petition after Final Judgment.—A surety on a bail bond 
may, under this section, present a petition for relief to the 
judge of the superior court, notwithstanding that a final judg- 
ment has been rendered. State v. Bradsher, 189 N. C. 401, 
12/725 Boas 

The Superior Courts have authority, under this section, to 
lessen or remit forfeited recognizances, upon the petition of 
the party aggrieved, either before or after final judgment. 
State v. Moody, 74 N. C. 73. 

Solicitor Has No Vested Right to Fee.—Under this section 
the solicitor has no vested right to his fee under an absolute 
judgment upon a forfeited recognizance which was _ subse- 
quently set aside by the court in the exercise of his discre- 
tionary power. State v. King, 143 N. C. 677, 57 S. E. 516. 

Injunction to Restrain Enforcement of Execution—A mo- 
tion by the surety asking that the forfeiture theretofore 
entered upon the appearance bond be stricken out for that 
defendant had been subsequently arrested under a capias is 
addressed to the sound discretion of the court in the exer- 
cise of its power to remit the forfeiture, and does not serve 
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to stay execution on the judgment entered against the surety 
upon the sci. fa., and therefore the court, while the motion 
is pending, may hear and determine the surety’s applica- 
tion for injunction to restrain enforcement of the execution 
issued on the judgment. The remedy for a reduction or re- 
mission of the forfeiture is by application under this sec- 
tion. Tar Heel Bond Co. v. Krider, 218 N. C. 361, 11 S. E. 
(2d) 291, followed in State vy. Brown, 218 N. C. DOG, 14S. 
E. (2d) 294, 

Arrest Does Not Discharge Forfeiture of Appearance 
Bond.—The arrest of defendant in a criminal proceeding upon 
a capias and his trial and conviction does not discharge the 
original forfeiture of his appearance bond, and judgment 
absolute against the surety may be entered upon the sci. 
fa. after defendant has been arrested under the capias. 
Section 15-122 has no application, since in such case the de- 
fendant is not arrested and surrendered by the surety, and 
further, even if the statute were applicable, it provides that 
surrender by the bail after recognizance is forfeited does 
not discharge the bail, but is merely addressed to the dis- 
cretionary power of the court to reduce or remit the for- 
feiture. Tar Heel Bond Co. v. Krider, 218 N. C. 361, 11 S. 
E. (2d) 291, followed in State v. Brown, 218 N. C. 368, 11 
S. E. (2d) 294. 

§ 15-117. Money refunded by clerk.—The clerk 
of the superior court, on the remission of any for- 
feited recognizance which has been paid into his 
office, shall refund the same, or so much thereof 
as shall be remitted. (Rev., s. 3221; Code, s. 1206; 


Bure C.,) Cs. 185,969 898 1795, 1c, 4425) S41 Co S459.) 


§ 15-118. Money refunded by treasurer.—If{ the 
money has been paid to the county treasurer, he 
shall refund it to the person entitled, on his pro- 
ducing an attested copy of the record from the 
clerk of the court, certifying that such recogni- 
zance has been remitted or lessened, signed with 
his own proper name, with the seal of the court af- 
fixed thereto. (Rev., s. 3222; Code, s. 1207; R. C., 
G85, S./40;.1795,)c, 442, 's, 23°C, S. 4590)) 


§ 15-119. Forfeiture of bond before justice—On 
the failure of the accused to appear at the time 
and place mentioned in any bond taken by any jus- 
tice of the peace for a continuance of any cause 
pending before him, and answer the charge, or, 
having appeared, on his departing the court with- 
out leave thereof first had and obtained, it shall be 
the duty of the justice of the peace then presiding 
to enter judgment nisi against the principal and 
his sureties in the bond for the amount mentioned 
therein, if the sum does not exceed the sum of two 
hundred dollars; and immediately issue notice to 
the principal and the sureties in the bond, giving 
ten days time, specifying time and place, to appear 
and show cause, if any they have, why the judg- 
ment nisi shall not be made final. (Rev., s. 3223; 
es neet 1. 6427 ©... 4591.) 


§ 15-120. Judgment final, rendered and enforced. 
—If the defendant shall fail to appear and show 
satisfactory reasons for not complying with the 
provisions of the bond, it shall then be the duty of 
the justice of the peace to render a final judgment 
thereon for the amount of the same, and immedi- 
ately make and transmit to the clerk of the supe- 
rior court a transcript thereof, which shall be en- 
tered upon the judgment docket of the court, and 
the clerk shall issue execution on the final judg- 
ment against the principal and his sureties for the 
collection of the amount thereof as in other judg- 
ments in behalf of the state. (Rev., s. 3224; 
1889.) C:, 133;sSa83. C..S. 4592.) 


§ 15-121. Forfeiture over two hundred dollars 
before justice.—If the bond shall exceed the sum of 
two hundred dollars, and the accused shall fail to 
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appear as therein provided to answer the charge, 
or, having appeared, shall depart the court without 
leave first had and obtained, it shall be the duty 
of the justice to have the accused called, and enter 
upon the bond that the defendant was called and 
failed to answer, and immediately return the orig: 
inal papers in the case, together with the bond, ta 
the clerk of the court having jurisdiction to try 
such action, who shall immediately enter the case 
upon the criminal docket of his court and enter 
judgment nisi for the amount of the bond, and is- 
sue notice to the accused and his sureties to appear 
at the next term to show cause why the judgment 
should not be made final and proceeded in as other 
cases of forfeited bonds in behalf of the state in 
such court. The entry on the band by the justice 
of the peace shall be prima facie evidence that 
the principal therein had been called and failed to 
answer. Nothing in this section shall be so con- 
strued as to prevent justices of the peace from re- 
mitting the penalty of the bond or the right of ap- 
peal from the justice of the peace to the superior 
court by the defendant or his surety. (Rey., s. 
3225; 1889, c. 133, s. 4;-C. S. 4593.) 


§ 15-122. Right of bail to surrender principal.— 
The bail shall have liberty, at any time before ex- 
ecution awarded against him, to surrender to the 
court from which the process issued, or to the sher- 
iff having such process to return, during the ses- 
sion, or in the recess of such court, the principal, in 
discharge of himself; and such bail shall, at any 
time before such execution awarded, have full 
power and authority to arrest the body of his prin- 
cipal, and secure him until he shall have an oppor- 
tunity to surrender him to the sheriff or court as 
aforesaid; and the sheriff is hereby required to re- 
ceive such surrender, and hold the body of the de- 
fendant in custody as if bail had never been ziven: 
Provided, that in criminal proceedings the sur- 
render by the bail, after the recognizance has been 
forfeited, shall not have the effect to discharge the 
bail, but the forfeiture may be remitted in the man- 
ner provided for. (Rev., s. 3226; Code, s. 1230; R. 
Cristie lin, = 20; 1848,.0) 72 CS. 
4594.) 


In General.—The conviction does not, by virtue of its own 
force, put the defendant in the custody of the court or of the 
sheriff. This is done, in our practice at least, by an order 
from the court, given of its own motion or on application 
of the solicitor, and the court, when it passes judgment 
upon a defendant and he appeals, can direct that he be not 
taken into custody immediately, but be permitted to find 
security for the costs of his appeal and for his appearance 
at the next term, and if he fails afterwards to appear, when 
called during the term, and perfect his appeal and give the 
necessary security for his appearance, or in default thereof 
to surrender himself in execution of the judgment, he may be 
called and his forfeiture entered. State v. Schenck, 138 N. C. 
560, 564, 49 S. E. 917. 

Compliance with Section Protects Surety.—Where a de- 
fendant surrenders his principal in open court in discharge 
of himself as bail, he is acting in the clear exercise of an 
undoubted legal right. Under this section the entry of the 
fact made upon the records of the Court was therefore 
proper, and the court could not by their subsequent 
action, deprive the defendant of the benefit of it. Under- 
wood v. Mclaurin, 49 N. C. 17, 18. 

When Condition of Bond Performed.—The condition of a 
bail bond is not performed by the appearance, conviction, 
and sentence of the defendant. The conviction does not, 
by virtue of its own force, put the defendant in the cus- 
tody of the court. or of the sheriff, but to exonerate the 
surety the defendant must submit to such punishment as 
shall be adjudged. State v. Schenck, 138 N. C. 560, 49 S. 
E. 917. 

Discharge of Bail.—The arrest of defendant in a criminal 
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proceeding upon a capias and his trial and conviction does 
not discharge the original forfeiture of his appearance bond, 
and judgment absolute against the surety may be entered 
upon the sci. fa. after defendant has been arrested un- 
der the capias. ‘This section has no application, since in 
such case the defendant is not arrested and surrendered 
by the surety, and further, even if the statute were ap- 
plicable, it provides that surrender by the bail after re- 
cognizance is forfeited does not discharge the bail, but 
is merely addressed to the discretionary power of the court 
to reduce or remit the forfeiture. Tar Heel Bond Cowye 
Krider, 218 N. C. 361, 11 S. E. (2d) 291, followed in State 
v. Brown, 218 N. C. 368, 11 S. E. (2d) 294. , ; 

Bail Not Exonerated During Defendant’s Detention im 
Prison on Other Charges.—Upon the failure of defendant to 
appear when his case was called, judgment nisi was entered 
and sci. fa. and capias issued. Upon the hearing of the sci. 
fa,, the surety showed that at the time of the call of the 
case defendant was incarcerated in another county of this 
state on other charges, that upon the subsequent trial in 
such other county defendant was sentenced to imprison- 
ment, and that the surety had secured capias and filed same 
with the officials of the state’s prison so that defendant 
would be surrendered to the court to stand trial upon the 
expiration of his sentence. Held: Notwithstanding that § 
1-433 relates only to bonds executed in arrest and bail pro- 
ceedings, the bail will not be exonerated during defendant’s 
detention, since only the state and not the surety can pro- 
duce the body of defendant, and judgment .absolute against 
the surety should be stricken out and hearing on the sci. 
fa. continued until the surety has had opportunity to pro- 
duce defendant after his release from prison. State v. El- 
fer) 2218) Nw G. 2365, eS; B. (2d) 295: 


§ 15-123. New bail given upon surrender; liabil- 
ity of sheriff.—Any person surrendered in the 
manner specified in § 15-122, shall have liberty, 
at any time before final judgment against him, 
to give bail; and in case of such surrender, the 
sheriff shall take the bail bond or recognizance 
to the succeeding court; and in case the sheriff 
shall release such person without bail, or the bail 
returned be held insufficient, on exception taken, 
the same term to which such bail bcud shall be re- 
turned, and allowed by the court, the sheriff, hav- 
ing due notice thereof in criminal cases, shall for- 
feit to the state the sum of one hundred dollars, to 
be recovered on motio in like manner as forfeitures 
for not returning process, and be subject to be in- 
dicted for misdemeanor in office; and it shall be 
the duty of the prosecuting officer to collect the 
forfeiture; and, in case of a release, the sheriff 
shall be liable for an escape, and may be prosecuted 
and punished as provided for in the chapter entitled 
Criminal Law. (Rev., s. 3227; Code, s. 1231; R. 
C., c. 11, s. 6; 1827, c..40; C.’ S, 4595.) 

Cross References.—As to criminal liability for an escape, 


see § 14-239. As to recovery of the penalty, see § 162-14 
and annotation thereto. 





§ 15-124. Defenses open to bail—Every matter 
which would entitle the principal to be discharged 
from arrest may be pleaded by the bail in exon- 
eration of his liability. (Rev., s. 3229; Code, s. 
{oso Ry Cet -11, 6: 9;-CaS. 4596.) 


Art. 12. Commitment to Prison. 


§ 15-125. Order of commitment.—Every com- 
mitment to prison of a person charged with crime 
shall state: 

1. The name of the person charged. 

29 The character of the offense with which he 
is charged. 

3. The name and office of the magistrate com- 
mitting him. 

4. The manner in which he may be discharged; 
if upon giving recognizance or hail, the amount of 
the recognizance, the condition on the performance 
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of which it shall be discharged, and the persons or 
magistrate before whom the bail may justify. 

5. The court before which the prisoner shall be 
sent for trial. (Rev., s. 3230; Code, s. 1163; 1868-9, 
e178, suben3, 632 row sor) 


Cross Reference.—As to order of commitment after judg- 
ment by a justice, see § 15-159. 

Verbal Order Invalid.—A verbal order of a justice of the 
peace sending a prisoner to jail, whether made before or 
after the examination on the warrant, is not a sufficient 
authority for the officer to whom the order is given. Stats 
Wx JaAMES,, 7G. INE Gay A5Ds 

§ 15-126. Commitment to county jail—aAll per- 
sons committed to prison before conviction shall 
be committed to the jail of the county in which 
the examination is had, or to that of the county in 
which the offense is charged to have been comit- 
ted: Provided, if the jails of these counties are un- 
safe, or injurious to the health of prisoners, the 
committing magistrate may commit to the jail 
of any other convenient county. And every sheriff 
or jailer to whose jail any person shall be commit- 
ted by any court or magistrate of competent jur- 
isdiction shall receive such prisoner and give a re- 
ceipt for him, and be bound for his safe-keeping 
as prescribed by law. (Rev., s. 3231; Code, s. 1164; 
1868-9, :c,41'78, subes2)s033 ACS. 1489S) 


§ 15-127. Commitment of witnesses.—If any 
witness required to enter into a recognizance, ei- 
ther with or without sureties, shall refuse to com- 
ply with such order, it shall be the duty of such 
magistrate to commit him to prison until he shall 
comply with such order, or be otherwise dis- 
charged according to law. (Rev., s. 3232; Code, 
s. 1155; 1868-9, c. 178, subc. 3, s. 24; C. S. 4599.) 


Cross Reference.—As to when witnesses are required to 
give security for appearance, see § 15-97. 


Art. 13. Venue. 


§ 15-128. In case of lynching—The superior 
court of any county which adjoins the county in 
which the crime of lynching shall be committed 
shall have full and complete jurisdiction over the 
crime and the offender to the same extent as if 
the crime had been committed in the bounds of 
such adjoining county; and whenever the solicitor 
of the district has information of the commission 
of such a crime, it shall be his duty to furnish such 
information to the grand juries of all adjoining 
counties to the one in which the crime was com- 
mitted from time to time until the offenders are 
brought to justice. (Rev., s. 3233; 1893, c. 461, 
s. 4; C. S. 4600.) 

Cress References—As to venue in civil cases, see § 1-76 
et seq. As to removal for fair trial, see § 1-84 et seq. 

Section Constitutional. — This section is a constitutional 
exercise of legislative power. State v. Lewis, 142 N. C. 


626, 55 S. E. 600; State v. Rumple, 178 N. C. 717, 100 S. E. 
622. 


Purpose of Section.—Owing to the prejudice or sympathy 
which in cases of lynching usually and naturally pervades 
the county where that offense is committed, the General 
Assembly, upon grounds of public policy, deemed it wise ta 
transfer the investigation of the charge to the grand jury 
of an adjoining county. State v. Lewis, 142 N. C. 626, 630, 


, 55S. FE. 600. 


Bill Need Not Be Found In County Where Offense Com- 
mitted.—In an indictment, for lynching it was error to quash 
the bill on the ground that it appeared on the face of the 
bill that the offense charged was not committed in the 
county in which the bill was found, but in an adjoining 
county. State v. Lewis, 142 N. C. 626, 55 S. E. 600. 


_§ 15-129. In offenses on waters dividing coun- 
ties.—When any offense is committed on any wa- 
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ter, or water-course, whether at high or low water, 
which water or water-course, or the sides or shores 
thereof, divides counties, such offense may be dealt 
with, inquired of, tried and determined, and pun- 
ished at the discretion of the court, in either of 
the two counties which may be nearest to the 
place where the offense was committed. (Rev., s. 
Gana Code tsi 9a RC. c. 85,78. 24;: CS. 4601.) 


Cress Reference.—As to venue of civil offenses committed 
on waters, see § 1-77. 


§ 15-130. Assault in one county, death in an- 
other.—In all cases of felonious homicide when the 
assault has been made in one county within the 
state, and the person assaulted dies in any other 
county thereof, the offender shall be indicted and 
punished for the crime in the county wherein the 
assault was made. (Rev., s. 3235; Code, s. 1196; 
Ke Cantetasse 27 plat ne O2,8.12 C.-S.° 4602.) 

No New Offense Created by Section.—This section re- 
ceived a judicial construction in S. v. Dunkley, 25 N. CG 
116, and it was held that it did not create any new offense, 
but merely removed a difficulty which existed as to the 
place of the trial. State v. Hall, 114 N. C. 909, 19 S. E. 
602. 

This section and the following were part of chapter 22 of the 
Public Laws 1831 and hence this construction applies equaliy 
to the following section.—Ed. Note. 

For meaning of “assault,” see note under following sec- 
tion. 


§ 15-181. Assault in this state, death in another. 
—In all cases of felonious homicide, when the as- 
sault has been made within this state, and the 
person assaulted dies without the limits thereof, 
the offender shall be indicted and punished for the 
crime in the county where the assault was made, in 
the same manner, to all intents and purposes, as if 
the person assaulted had died within the limits of 
this states “{ Rev.) 5.32305 Codecs 1107 RC. _c 
25,08..257.1831,.c. 925-8) 2354C, S.. 46035) 

Section Is Valid.—The validity of sections similar to 
this seems to be undisputed, and indeed it has been held in 
many jurisdictions that such legislation is but in affirmance 
of the common law. State v. Hall, 114 N. C. 909, 913, 19 
S. E. 602. 

No new offense created by section, see note .to preceding 
section. 

Meaning of “Assault.”—The assault mentioned in this 
section and the preceding section evidently means not a 
mere attempt, but such an injury inflicted in this State 
as results in death in another State. State v. Hall, - 114 
N. C. 909, 920, 19 S. E. 602. 

Acts Causing Death Must Take Place in State.—This sec- 
tion plainly contemplates that every part of the offense, 
except the death, must have occurred in this State. State 
v. Hall, 14 N. C. 909, 920, 19 S. E. 602. 

Shooting Person in Adjoining State See section 15-132 
and note thereto. 


§ 15-182. Person in this state injuring one in an- 
other.—If any person, being in this state, unlaw- 
fully and willfully puts in motion a force from the 
effect of which any person is injured while in an- 
other state, the person so setting such force in mo- 
tion shall be guilty of the same offense in this 
state as he would be if the effect had taken place 
within this state. (Rev., s. 3237; 1895, c. 169; C. 
S. 4604.) 

Editor’s Note.—This section was passed in 1895 as a re- 
sult of the decision in State v. Hall, 114 N. C. 809, 19 S. 
EB. 602. In that case, decided in 1894, the defendants while in 
North Carolina shot across the State line and killed a per- 
son in Tennessee and being indicted for murder in North 
Carolina it was held that they were not guilty of the 
crime charged in the absence of a statute like the present. 
Section 15-131 was discussed and held not applicable since 
the stroke producing death was given not in North Caro- 
lina but in Tennessee. 
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§ 15-133. In county where death occurs.—If 4 
mortal wound is given or other violence or injury 
inflicted or poison is administered on the high 
seas or land, either within or without the limits of 
this state, by means whereof death ensues in any 
county thereof, the offense may be prosecuted and 
punished in the county where the death happens. 
(Rev., s. 3238; 1891, c. 68; C. S. 4605.) 


Section Constitutional—This section is constitutional and 
applies to foreigners as well as to citizens of this State whe 
have inflicted mortal wounds elsewhere. State v. Caldwell, 
115. N, C, 794, 20S. S33: 


§ 15-134. Improper venue met by plea in abate- 
ment; procedure. — Because the boundaries of 
many counties are either undetermined or un- 
known, by reason whereof high offenses go unpun- 
ished; therefore, for the more effectual prosecu- 
tion of offenses committed on land near the bound 
aries of counties, in the prosecution of all offenses 
it shall be deemed and taken as true that the 
offense was committed in the county in which by 
the indictment it is alleged to have taken place, 
unless the defendant shall deny the same by plea 
in abatement, the truth whereof shall be duly veri- 
fied on oath or otherwise both as to substance and 
fact, wherein shall be set forth the proper county 
in which the supposed offense, if any, was com- 
mitted; whereupon the court may, on motion of 
the state, commit the defendant, who may enter 
into recognizance, as in other cases, to answer the 
offense in the county averred by his plea to be the 
proper county; and, on his prosecution in that 
county, it shall be deemed, conclusively, to be the 
proper county. But if the state, upon the plea 
aforesaid, will join issue, and the matter be found 
for the defendant, he shall be required to enter 
into recognizance as in other cases to answer the 
offense in the county averred by his plea to be 
the proper county, provided the offense be bail- 
able; and, if not bailable, he shall be committed 
for trial in the county; and, if it be found for the 
state, the court in all offenses or misdemeanors 
shall proceed to pronounce judgment against the 
defendant, as upon conviction; and, in all cases 
of felony, the defendant shall be at liberty to plead 
to the indictment, and be tried on his plea of not 
guilty. \(Revg%s; 3289; Code, s, 1194; R: C.,:c. 35, 
s. 25; C. S. 4606.) 


Cress References—As to venue in indictment for steal- 
ing rides on trains, see § 60-104. As to venue in indict- 
ment for receiving stolen goods, see § 14-71. As to venue 
in case of discrimination against the Atlantic and North 
Carolina Railroad, see § 60-8. As to venue in case of brib- 
ery of baseball players, see § 14-378. As to venue in trial 
of an accessory, see §§ 14-5 and 14-7. As to venue in cases 
of bigamy, see § 14-183. As to sale and delivery of intoxi- 
icating liquors, see § 18-9. As to offenses by officers of 
state institutions, see § 143-116. As to venue in cases of 
bastardy, see § 49-5. 

Purpose of Section.—This section was evidently intended 
to provide relief in difficulties originating in doubt enter- 
tained in good faith as to the county in which the offense 
was committed, and should not be construed to modify the 
common law beyond the reasonable scope of its manifest pur- 
pose. State v. Mitchell, 202 N. C. 439, 445, 163 S. E. 581. 

Power of Legislature.—Venue is under the control of the 
Legislature. State v. Woodward, 123 N. C. 710, 31 S. E, 219. 

Broad Terms.—This section is very broad in its terms. 
State v. Outerbridge, 82 N. C. 618, 622. 

Old Rule Reversed.—It reverses the rule which seems ta 
have obtained on the trial of criminal cases before its enact- 
ment. State v. Lytle, 117 N. C. 799, 801, 23 S. E. 476. 

Applies to All Crimes.—In felonies, as in misdemeanors, 
the objection can only be taken by plea in abatement. State 
v. Outerbridge, 82 N. C. 618, 622. 
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Same—Committed Within State.—The offenses referred to 
in this section are those committed within the borders of 
the State, in violation of the laws of the State, for our 
courts cannot take cognizance of the violation of the crimi- 
nal laws of other States; and would have no right to recog- 
nize offenders to appear before their judicial tribunals. 
State v. Mitchell, 83 N. C. 674, 676. 

Laws Regulating Jurisdiction Not a Part of | Offense.— 
Laws conferring, withdrawing or limiting jurisdiction over 
pre-existing common law offenses do not become a constituent 
part of the offenses to which they apply. State v. Lewis, 142 
N. C. 626, 630, 55 S. E. 600; State v. Williamson, 81 N. C. 
540. dae 
W Cuike Where Alleged.—Under this section, a criminal of- 
fense is deemed to have taken place in the county in which 
the indictment charges it had occurred, unless the defendant 
deny the same by the plea in abatement. State v. Oliver, 
186 N. C. 329, 119 S. E. 370; State v. Allen, 107 N. C. 805, 
11 S. E. 1016. 

Averment of Venue in Indictment.—In an indictment for 
murder, the offence must be charged in the body of the bill, 
to have been committed within the district, over which the 
court has jurisdiction; it is not sufficient that the caption 
names the district. State v. Adams, 1 N. C. 56. 

But the want of an averment of a proper and perfect 
venue is not fatal to a bill of indictment. State v. William- 
son, 81 N. C. 540, 541. 

The crime of offering a bribe to a juror is committed in 
the county where the offer is communicated to the juror, and 
the proper venue is the county in which the juror was serv- 
ing and in which the defendant’s offer was communicated to 
him by his wife, although defendant communicated with the 
juror’s kinsmen and wife in the county of their residence. 
State v. Noland, 204 N. C. 329, 168 S. E. 412. : 

Objection to Venue Waived.—Objection to venue is waived 
unless objection is taken in apt time by plea in abatement. 
State v. Lytle, 117 N. C. 799, 23 S. E. 476; State v. Wood- 
ward, 123 N. C. 710, 31 S. HE. 219; State v. Holder, 133 N. 
C709} 971 Aba. 602, 

Thus where a prisoner is charged with killing the de- 
ceased in the county in which the indictment is found, the 
State need not prove that the offense was committed in 
that county. Such allegation is to be taken as true unless 
the prisoner denies the same by plea in abatement. State 
vy. Outerbridge, 82 N. C. 618. 

Demurrer to Evidence Improper Remedy.—Under this sec- 
tion, an objection to venue must be taken by plea in abate- 
ment, and a demurrer to the evidence on this ground was 
properly overruled. State v. Burton, 138 N. C. 575, 576, 50 
5. E. 214. 

Plea in Abatement.—An indictment charging that de- 
fendant did feloniously embezzle certain certificates of de- 
posit in the county in which the prosecution is instituted, 
held not subject to defendant’s plea in abatement on the 
ground that the certificates of deposit were issued by a 
bank in another county and that such other county was 
the proper venue of the prosecution, since the indictment 
charges the embezzlement of the certificates of deposit 
and not the proceeds of the certificates. State v. Shore, 
PiiGteING oe 17435) 1750 Os yy 116; 

What Must Be Stated in Plea in Abatement.—In pleas in 
abatement the facts upon which the plea rests must be 
stated, and present matters which will defeat the further 
prosecution of the present action, if proven or admitted. 
Emry v. Chappell, 148 N. C. 327, 62 S. E. 411. 

Jurisdiction of Person Acquired by Consent.—While the 
court’s jurisdiction of the subject-matter of a criminal 
offense may not be acquired with the defendant’s consent, 
it is otherwise as to the jurisdiction of his person; and 
where he asks and obtains a continuance of the action 
against him, he waives the court’s want of jurisdiction of 
his person, and thereafter a plea in abatement comes too 
late. State v. Oliver, 186 N. C. 329, 119 S. E. 370. 

Where Motion to Quash Indictment Was Correctly De- 
nied.—_Defendant moved to quash the indictment for re- 
ceiving stolen goods on the ground that the evidence 
showed that the property, if stolen, was stolen in another 
county, and, if received by defendant, was received by him 
in a third county. It was held that the motion to quash 
was correctly denied since, under this section, the crime 
is presumed to have been committed in the county laid 
in the bill of indictment unless defendant aptly enters a 
plea in abatement. State v. Ray, 209 N. C. 772, 184 S. E. 
836. 

Cited in State v. Ritter, 199 N. C. 116, 117, 154 S. E. 62. 


§ 15-135. Removal of indictment with consent 
of defendant; pleas——Whenever an _ indictment, 
charging the commission of a capital or other 
felony, is returned a true bill, the judge holding 
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the court in which such indictment is found shall 
have the power, with the written consent. of the 
defendant or defendants charged in said bill, to 
remove such indictment for trial to some adjacent 
county prior to the arraignment or plea of the 
defendant or defendants in such indictment, with- 
out the presence in person of the defendant or 
defendants, and upon such removal the pleas of 
the defendant or defendants may be entered in 
such adjacent county: (1921, c. 12, s.-1; C. S. 
4606(a).) 


§ 15-136. Jurisdiction of grand jury.— Upon 
the removal of any indictment under _ section 
15-135, if it shall be found that there is any de- 
fect in such indictment, the grand jury of the 
county to which the same is removed for trial shall 
have as full and ample jurisdiction and power to 
find another indictment for the same offense as 
would the grand jury of the county from which 
the indictment was removed. (1921, c. 12, s. 2; 


C. S. 4606(b).) 


Art. 14. Presentment. 


§ 15-137. No arrest nor trial on presentment.— 
No person shall be arrested on a presentment of 
the grand jury, or put on trial before any court, 
but on indictment found by the grand jury, unless 
otherwise provided by law. (Rev., s. 3240; Code, 
s 1175; R. Gx 85, 'sf 621797) Ch at4en 3501879, 
6.012; CY S46075 


Cross References.—As to exception to grand jurors, 
§ 9-26 and notes. As to the indictment, see § 15-140 et 
seq. As to constitutional provisions, see N. C. Const., 
Art: I, §si2eand U.S. Const:, “Amend Vi. 

Original and Derivative Jurisdiction Distinguished.—On 
appeal from the superior court of Craven county, from 
conviction of the unlawful possession of intoxicants, where 
the record showed that defendant was bound over to the 
county court of Craven county with no record of his hay- 
ing been tried in that court or that there was any appeal 
therefrom, the superior court was without jurisdiction, and 
upon motion of the attorney-general, the appeal was prop- 
erly dismissed. State v. Patterson, 222 N. C. 179, 22 S. E. 
(2d) 267. 

Objections to Grand Jury.—In State v. Sharp, 110 N. C. 
604, 14 S. E. 504, where there is a full discussion of objec- 
tions to the competency of a grand jury, it is held that the 
fact that a son of the prosecutor was a member of the grand 
jury did not vitiate the indictment, though he had actively 
participated in finding the bill. State v. Pitt, 166 N. C. 268, 
269, 80 S. E. 1060. 

Where Foreman Interested in Prosecution—A motion to 
quash a bill of indictment on the ground that the foreman 
of the grand jury was interested in the prosecution will be 
denied when it appears that the foreman took no part in 
passing upon the indictment and signed the bill under the 
direction of the grand jury and returned it in open court. 
State v. Pitt, 166 N. C. 268, 80 S. E. 1060. 

Remedy When Grand Jury Defective.—If there be a defect 
in the accusing body, it is the right of the party indicted, 
by plea of abatement or by motion to quash, to avail him- 
self of such defect; but it is required to be exercised at the 
earliest opportunity after bill found, which must be upon 
the arraignment when the party is first called upon to an- 
swer. State v. Griffice, 74 N. C. 316; State v. Haywood, 
73 N. C. 437; State y. Baldwin, 80 N. C. 390, 391. 


see 


§ 15-138. Names of witnesses indorsed on pre- 
sentment.—When a presentment shall be made of 
any offense by a grand jury, upon the knowledge 
of any of their body, or upon the testimony of wit- 
nesses, the names of such grand jurors and wit- 
nesses shall be indorsed thereon. (Rev., s. 3241; 
Code, s:1176;\ Ri Ciosc. 85.64 eel 707 e447 4eeee a 
C. S. 4608.) 

Failure to Mark Names of Witnesses on Bill.—Section 


9-27 providing that the foreman of the grand jury shall 
mark on the indictment the names of the witnesses sworn 
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and examined before the jury is directory merely, and the 
omission of the foreman to comply therewith is no ground 
for quashing the bill, where the proof is that the witnesses 
were sworn. State v. Hines, 84 N. C. 810, 

§ 15-139. Subpcena for witnesses on present- 
ment.—In issuing subpoenas for witnesses whose 
names are indorsed on presentments made by the 
grand jury, the clerk of tke court shall name 
therein the first Tuesday of the term of court as 
the time for such witnesses to appear and give evi- 
dence. And no clerk shall issue a subpcena for 
any such witness to appear on Monday, except 
upon written order of the solicitor of the district. 
(1913, c. 168; C. S. 4609.) 


Art. 15. Indictment. 


§ 15-140. Waiver of bill of indictment.—No 
waiver of the finding and return into court of a bill 
of indictment in any criminal action shall be al- 
lowed in the superior courts of this state except in 
cases wherein the offense charged is a misdemean- 
or which does not include or contain the element 
of fraud, deceit or malice; nor shall such waiver be 
made in any such action except upon a plea of 
guilty, or a submission, or a plea of nolo conten- 
dere by the defendant in the same. No such waiver 
of a bill of indictment shall be allowed by the 
court unless by the consent of the defendan*'s 
counsel in such action, who shall be one either em- 
ployed by the defendant to defend him in the ac- 
tion or one appointed by the court to examine into 
the defendant’s case and report as to the same to 
the court; which service by an attorney so ap- 
pointed by the court shall be rendered without 
fee or reward. (1907, c. 71; C..S. 4610.) 


Section Constitutional.—This section, authorizing the waiver 
of an indictment in the Superior Court py the defendant 
bound over from an inferior court, is constitutional and 
valid. Constitution, Art. IV, sec. 13. State v. Jones, 181 
NG. 543, 1060S. Er 827: 

Cited in State v. Finch, 218 N. C. 511, 11 S. E. (2d) 547. 


§ 15-141. Bills returned by foreman except in 
capital cases.—Grand juries shall return all bills of 
indictment in open court through their acting fore- 
man, except in capital felonies, when it shall be 
necessary for the entire grand jury, or a majority 
of them, to return their bills of indictment in open 
court in a body. (Rev., s. 3242; 1889, c. 29; C. S. 
4611.) 


Indictment to Be Returned in Open Court.—It is the re- 
turning of the bill or indictment, publicly, in open court and 
its being there recorded, that makes it effectual. State v. 
Cox, 28 N. C. 440. 

Indictment Need Not Be Signed.—It has been often held 
that an indictment need not necessarily be signed by any 
one. State v. Mace, 8% N. C. 668; State v. Pitt, 166 N. C. 
268, 269, 80 S. E. 1060; State v. Cox, 28 N. C. 440, 446. 

No endorsement by the foreman or otherwise is essential 
to the validity of an indictment, which has been duly re- 
turned into court by the grand jury under this section, and 
entered upon its records. State v. Avant, 202 N. C. 680, 683, 
163 S. E. 806. 


§ 15-142. Substance of judicial proceedings set 
forth.—In every indictment, information, or im- 
peachment in which, by the common law, it may 
be necessary to set forth at length the judicial pro- 
ceedings had in any case then or formerly pending 
in any court, civil or military, or before any justice 
of the peace, it is sufficient to set forth the sub- 
stance only of the proceedings, or the substance of 
such part thereof as makes, or helps to make, the 
offense prosecuted. (Rev., s. 3243; Code, s. 1184; 
Rite as. sib. c, 8.4612.) 


CH. 15. CRIMINAL PROCEDURE 


§ 15-143 


Power of Legislature.—The legislature has the undoubted 
right to modify old forms of bills of indictment, or establish 
new ones, provided the form established is sufficient to ap- 
prise the defendant with reasonable certainty of the nature 
of the crime of which he stands charged. State vy. Harris, 
145 N, C. 456, 458, 59 S. EB. 115. 

Purpose of Section.—The purpose of this section and sec 
tion 15-153 is to render unnecessary merely useless refine- 
ments and technicalities in pleading that once prevailed. 
State v. Murphy, 101 N. C. 697, 701, 8 S. E. 142. 

Object of an Indictment.—The office of an indictment is to 
inform the defendant with sufficient certainty of the charge 
against him to enable him to prepare his defense. State v. 
Gates, 107 N. C. 832, 834, 12 S. B. 319, 

Refinements Abolished.—The technical and useless refine: 
ments of the common law, formerly required in drawing 
bills of indictment in criminal cases, have been all abolished 
by statute. State v. Hawley, 18 N. C. 433, 119 S. E. 888. 
See also State v. Morrison, 202 N C. 60, 161 S. E. 725. 

Statement Required.—In every indictment, the facts and 
circumstances must be stated with such certainty that the 
defendant may judge whether they constitute an indictable 
offence or mot. State v. Lewis, 93 N. C. 581. And thus 
where an indictment sets forth the substance of the offence 
charged “in a plain, intelligible and explicit manner,” with 
such fullness as that the court could see that it was 
charged, and it gave the defendant such information as was 
necessary to enable him to make defence on the trial and 
in case of a subsequent prosecution, it is sufficient under 
this section and section 15-153. State v. Murphy, 101 N. C. 
697, 01,8 S. B. 142) 

Omission of Caption Does Not Vitiate-——While every in- 
dictment properly should have a caption, it is no part of 
the indictment, and its omission is no ground for arresting 
judgment. State v. Wasden, 4 N. C. 596; State v- Brick- 
ell, 8 N. C. 354; State v. Lane, 26 N. C. 113; State v. Dula, 
61) N.C. 437;' State v. Arnold; 107 N, G, 861, 864, 11 S. 
E. 990. 

Mistake in Caption.—A misrecital of the county in the 
caption is not ground for arrest of judgment. State v. 
Sprinkle, 65 N. C. 463; State v. Arnold, 107 N. C. 861, 864, 
11 S. E. 990. 

Signature of Solicitor Not Requisite—It is regular and or- 
derly for the bill to be signed by the solicitor, but such 
signing is not essential to its validity. State v. Mace, 86 
N. C. 668; State v. Cox, 28 N. C. 440; State v. Arnold, 107 
N. C. 81, 864, 11 S. E. 990. 


§ 15-143. Bill of particulars—In all indictments 
when further information not required to be set out 
therein is desirable for the better defense of the 
accused, the court, upon motion, may, in its dis- 
cretion, require the solicitor to furnish a bill of 
particulars of such matters. (Rev., s. 3244; C. S. 
4613.) 


In General.—This provision as to a bill of particulars had 
prevailed previously as to civil proceedings, section 1-150, 
and was by this section made expressly applicable to erimi- 
nal cases, to which the court had applied it in State v. 
Brady, 107 N. C. 822, 12 S. E. 325. State v. Stephens, 170 
Ni, (Cy 745;, 748.87. 'S. JE 131. 

Purpose of Section.—This section intended to make all in- 
dictments alike in regard to dispensing with the insertion 
of the means and methods by which any offense was com- 
mitted. State v. Stephens, 170 N. C. 745, 748, 87 S. E. 131. 

Object of Bill of Particulars—The whole object of a bill 
of particulars is to enable the defendant to properly prepare 
his defense in cases where the bill of indictment, though 
correct in form and sufficient to apprise the defendant, in 
general terms, of the ‘‘accusation’” against him, is yet so 
indefinite in its statements, as to the particular charge or 
occurrence referred to, that it does not afford defendant a 
fair opportunity to procure his witnesses or prepare his de- 
fense. Stute v. Seaboard Air Line R. Co., 149 N. C. 508, 511, 
62 S. E. 1088. 

State Confined to Particulars Stated.—The granting of a 
bill of particulars on an indictment for a criminal offense 
is primarily to inform the accused of the charges against 
him, and secondarily to inform the court, and while this is 
not strictly a part of the indictment, its effect is to con- 
fine the State in its evidence to the particulars stated, and 
it is reversible error to the prejudice of the defendant’s 
rights for the court to admit, over his objection, evidence 
as to other criminal offenses not included in the bill to 
show the scienter or quo animo in relation to the particulars 
enumerated and coming within the scope of those generally 
charged in the indictment. State v. Wadford, 194 N. C. 336, 
139 S. E. 608. 
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Former Details Not Now Charged in Indictment.—It is no 
longer charged whether a murder was committed with a 
knife or a pistol, nor the length and breadth and depth of 
a wound, and the same is true as to all other offenses. — In 
lieu of this, we have adopted this section which provides 
for a bill of particulars. State v. Stephens, 170 N. C. 745, 
VLR SCY, 132 SD , 

What Bill Will Not Supply.—A bill of particulars will 
not supply any matter required to be charged in the indict- 
ment, as an ingredient of the offense. State v. Long, 143 N. 
C. 670, 671, 676, 57 S. E. 349. See also, State v. Johnson, 
220 N.C. 773, 782, 18 S. E. (2d) 358 (dis. op). : 

The provisions of this section cannot supply a deficiency 
in an indictment when the language of the indictment fails 
to adequately charge the essential concomitants of the of- 
fense. State v. Cole, 202:N. C. 592, 163 S. E. 594. See also, 
State v. Wilson, 218 N. C. 769, 12 S. E. (2d) 654. 

Granting Order Is within Court’s Discretion.—The grant- 
ing of an order for a bill of particulars is in the discretion 
of the court, and the question of sufficient compliance is 
likewise in the sound legal discretion of the trial judge. 
State v. Seaboard Air Line R. Co., 149 N. C. 508, 62 S. E. 
1088. 

Same—Amerdment of Bill.—A bill of particulars, being no 
part of the indictment, is not subject to demurrer, and may 
be amended at any time, with permission of the court, on 
such terms or under such conditions as are just. Townsend 
y. Williams, 117 N. C. 330, 23 S. E. 461; State v. Wadford, 
194 N. C. 336, 338, 139 S. E. 608. 

A bill of particulars filed by order of court in a criminal 
action is not regarded as a part of the indictment, and with 
the court’s permission may be amended at any time, and is 
not subject to demurrer, the office of such bill being to ad- 
vise the court and the accused of specific occurrences for 
investigation. State v. Beal, 199 N. C. 278, 279, 154 S. E, 
604. 

Meaning of “Discretion.”—The term “discretion,” as used 
and contemplated in the statute, should be construed to 
mean the sound legal discretion of the trial court; it is well 
understood that the action of the lower court will not be 
reviewed or disturbed on appeal, unless there has been 
manifest abuse in the respect to defendant’s prejudice. 
State v. Dewey, 139 N. C. 556, 51 S. E. 937; State v. Sea- 
board Air Line R. Co., 149 N. C. 508, 511, 62 S. E. 1088. 

When Applied for.—Where the defendant thinks that an 
indictment, otherwise objectionable in form, fails to impart 
information sufficiently specific as to the nature of the 
charge, he may before trial move the court to order that a 
bill of particulars be filed, and the court will not arrest the 
judgment after verdict where he attempts to reserve his 
fire until he takes first the chance of acquittal. State v. 
Corbin, 157 N. C. 619, 621, 72 S. 5.1071; State vy. Shade, 
TAN Coosa eh eee dar, 

Indictment for Perjury.—Where the defendant in an ac- 
tion for perjury is in ignorance of the particulars of the 
offense charged, his remedy is by application to the court 
for a bill of particulars under this section if the indictment 
is in the form prescribed by section 15-145. State v. Haw- 
ley, 186 N. C. 433, 119 S. E. 888. 

Indictment for Malfeasance of Bank Officer.—It is within 
the sound discretion of the trial judge to try, seperately or 
collectively, the defendant, indicted under the provisions of 
section 14-254, for some or all offenses committed by a se- 
ries of checks on the bank, whereby he had unlawfully ‘‘ab- 
stracted” the funds of the bank; and where the indictment 
is sufficient for conviction, the defendant’s remedy is by re- 
questing a bill of particulars when he reasonably so desires. 
State v. Switzer, 187 N. C. 88, 121 S. E. 143. 

What Constitutes Waiver of Right.—Where a bank em- 
ployee is charged with the indictable offense of making 
false entries upon the books of the bank in fraud or deceit 
of “other persons to the jurors unknown,” the defendant 
should make his motion to the discretion of the trial judge 
for a bill of particulars requiring the name of these un- 
known persons, and his failure to do so will be deemed a 
waiver of his right. State v. Hedgecock, 185 N. C. 714, 117 
S.. Bx 473 

Motion to Quash Not Proper Remedy.—Where the criminal 
indictment sufficiently charges all the elements of the of- 
fense but is not as definite as the defendant may desire the 
defendant’s remedy is by a motion for a bill of particulars, 
and not by a motion to quash. State v. Everhardt, 203 N. 
C. 610, 166 S. E: 738. 

Where Motion in Arrest of Judgment Properly Denied. 
—An indictment charging defendant disjunctively with 
murder committed with malice, premeditation, and delibera- 
tion and with murder committed in the perpetration of a 
robbery, is not void for uncertainty, since either charge 
constitutes murder in the first degree, and defendant’s rem- 
edy, if he desires more specific information is by motion for 
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a bill of particulars under this section, but a motion in 
arrest of judgment after a verdict of guilty of murder in 
the first degree, is properly denied. State v. Puckett, 211 
Ni G) 66, 189 (St Bs 9183: 

Cited in State v. Suncrest Lumber Co., 199 N. C. 199, 201, 
154 S:. &. 72. 


§ 15-144. Essentials of bill for homicide.—In in- 
dictments for murder and manslaughter, it is not 
necessary to allege matter not required to be 
proved on the trial; but in the body of the indict- 
ment, after naming the person accused, and the 
county of his residence, the date of the offense, the 
averment “with force and arms,” and the county 
of the alleged commission of the offense, as is now 
usual, it is sufficient in describing murder to allege 
that the accused person feloniously, willfully, and 
of his malice aforethought, did kill and murder 
(naming the person killed), and concluding as is 
aow required by law; and it is sufficient in describ- 
ing manslaughter to allege that the accused felo- 
niously and willfully did kill and slay (naming the 
person killed), and concluding as aforesaid; and 
any bill of indictment containing the averments 
and allegations herein named shall be good and 
sufficient in law as an indictment for murder or 
manslaughter, as the case may be. (Rev., s. 3245; 
1887, c. 58; C. S. 4614.) 


Cross Reference.—As to homicide generally, see §§ 14- 
17, 14-18 and notes thereto. 

Section Constitutional._The power of the Legislature to 
prescribe the form of indictment for murder is upheld in 
State v. Moore, 104 N. C. 743, 10 S. E. 183; State v. Brown, 
106 N. C. 645, 10 S. E. 870; State v. Arnold, 107 N. C. 861, 
864, 11 S. E. 990. 

This section is an abbreviated form for a bill of indict- 
ment for murder. State v. Puckett, 211 N. C. 66, 73, 189 
Sata icos 

Willfully Not Necessary in Indictment for Murder.—The 
word “willfully” is not essential to the validity of an in- 
dictment for murder, neither at common law nor under this 
section. State v. Arnold, 107 N. C. 861, 11 S. E. 990; stare 
v. Kirkman, 104 N. C. 911, 10 S. E. 312; State v. Harris, 
106 N. C. 682, 11 S. E. 377, cited and approved. 

What Is Sufficient under Section.—This section declares 
an indictment containing certain words “‘sufficient,’’ but it 
does not make those words essential, nor by any reasonable 
construction can it be held to make technical and “‘sacra- 
mental’? words which were not theretofore necessary in in- 
dictments for murder. State v. Arnold, 107 N. C. 861, 863, 
11 S. E. 990. 

Same—Form of Indictment Set Out.—The following is full 
and sufficient in the body of an indictment for murder: ‘“The 
jurors for the State on their oaths present that A. B., in 
the county of E., did feloniously, and of malice aforethought, 
kill and murder C. D.” And it is sufficient in an indictment 
for manslaughter to follow the same form, omitting the 
words “and with malice aforethought” and_ substituting 
“slay” in the stead of the word “murder.” These forms 
contain, in the words ot the statute, “every averment neces- 
sary to be proved.” State v. Arnold, 107 N. C. 861, 863, 11 
S. E. 990. This form also approved in State vy. Sou. Ry. Co., 
125 _N: (GC. 666) (6715 3455.) pes527, 

An indictment charging the essential facts of murder as 
required by this section, is sufficient to sustain the court’s 
charge based upon the evidence in the case relative to mur- 
der committed in the perpetration of robbery or other felony. 
State v. Fogleman, 204 N. C. 401, 168 S. E. 536. 

Statements Not Necessary.—An indictment is not de- 
fective for failure to allege whether the person killed was 
a man or woman, or whether the mortal wound was _in- 
flicted by stabbing, shooting or killing. State v. Pate, 121 
INiLG,, 659; 28 50.b onaaoae 

It is not necessary that an indictment for murder com- 
mitted in the attempt to perpetrate larceny should contain 
a specific allegation of the attempted larceny, such allega- 
tion not having been necessary in indictments prior to the 
adoption of the section. State v. Covington, 117 N. C. 834, 
ae Ss Be 337. 

The omission of the word “wound” in an indictment for 
murder was held not fatal, long before the adoption of the 
present short form of indictment for murder under this sec- 


tion. State v. Rinehart, 75 N. C. 58; State v. Ratli 
N. C. 707, 709, 86 S. E. 997. e v. Ratliff, 170 
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Variance in Time Not Fatal.—Where an indictment for 
murder charged the killing to have taken place December 
fifth and the evidence showed that, while the deceased was 
wounded on that day, he died three days thereafter, and be- 
fore the bill of indictment was found. Held, that the vari- 
ance was not fatal. State v. Pate, 121 N. C. 659, 28 S. E. 
354. 

Indictment under Section Held to Give Full Information 
of Crime.—Where an indictment was drawn according to 
this section the defendant was given full information of 
the crime on which he was being tried. There was noth- 
ing indefinite or uncertain about the bill of indictment. It 
was in the alternative, but this was merely two counts 
in one bill of indictment. State v. Puckett, 211 N. C. 66, 
783 189°.S.° 5, «183. 

Applied in State v. Kirkman, 208 N. C. 719, 182 S. E. 498; 
State v. Dills, 210 N. C;.178, 185 S. E. 677; State v. Hud- 
son, 218 N. C. 219, 10 S. E. (2d) 730. 

Cited, in State v. Thornton, 211 N. C. 413, 190 S. E. 758; 
State v. Godwin, 211 N. C. 419, 190 S. E. 761; State v. 
Smithougels Ni Cs 52/ese208 55) 291 (2d) 313; 


§ 15-145. Form of bill for perjury.—tIn every in- 
dictment for willful and corrupt perjury it is suf- 
ficient to set forth the substance of the offense 
charged upon the defendant, and by what court, or 
before whom, the oath was taken (averring such 
court or person to have competent authority to ad- 
minister the same), together with the proper aver- 
ments to falsify the matter wherein the perjury 
is assigned, without setting forth the bill, answer, 
information, indictment, declaration, or any part of 
any record or proceedings, either in law or equity, 
other than aforesaid, and without setting forth the 
commission or authority of the court or person be- 
fore whom the perjury was committed. In indict- 
ments tor perjury the following form shall be suf- 
ficient, to wit: 

The jurors for the state, on their oath, present, 
that A; B.; of .....-.-County, did unlawfully 
commit perjury upon the trial of an action in 

Like aman COULts, in Bane dita acm UDEV me Were 
wet Se Sg men bweie olebanjnuseeenanale, = eee wie store score Was 
defendant, by falsely asserting, on oath (or solemn 
affirmation) (here set out the statement or state- 
ments alleged to be false), knowing the said state- 
ment, or statements, to be false, or being ignorant 
whether or not said statement was true. (Rev., ss. 
3246, 3247; Code, s. 1185; R. C., c. 35, s, 16; 1842, 
c. 49,.s. 1; 1889, c. 83; C. S. 4615.) 


Cross Reference.—As to perjury generally, see § 14-209 et 
seq. ; 
fis General.—A person charged with perjury must be in- 
dicted by the grand jury as the offense is a felony. A 
trial without an indictment is contrary to the Constitu- 
tion, Art. 1, sec. 12. State v. Hyman, 164 N. C. 411, 79 
S. E. 284. ‘ 

But a defendant certainly can derive no just benefit from 
the insertion in the charge of the minutiae of what 
would constitute perjury. The use of such phraseology was 
indeed always illogical, and the experience of ages has been 
that it served not so much to enlighten the defendant as to 
the charge he was to meet, as to present a network of tech- 
nicalities which hindered the trial of the cause upon its 
merits and very often caused a miscarriage of justice. State 
v. Gates, 107 N. C. 832, 834, 12 S. E. 319. 

And thus the purpose of this section is to render unneces- 
sary useless details and niceties, in charging the offense of 
perjury, that one time prevailed to the prejudice of the 
administration of criminal justice. State v. Robertson, 98 
1s OP Pet CYR WRC Dae Ly GT : ; 

This section dispenses with the necessity of setting forth 
the record of the indictment, on the trial of which the false 
oath is alleged to have been taken, and only requires that 
the substance would be set forth, but it did not dispense 
with the necessity of making all the averments in an indict- 
ment for perjury which were all necessary to be proved, and 
it is necessary to prove in what court, or before whom, the 
oath was taken. State v. Lewis, 93 N. C. 581, 583. 

Section Constitutional—The form of indictment for per- 
jury prescribed by this section is sufficient and legal. State 


CH. 15. CRIMINAL, PROCEDURE 


§ 15-145 


v. Peters, 107 N. C. 876, 12 S. E. 74; State v. Hawley, 186 
N. C. 433, 119 S. E. 888 overruling State v. Cline, 150 N. C. 
854, 64 S. E. 591; State v. Gates, 107 N. C. 832, 12 S. E. 319. 

Word ‘“Feloniously’? Not Necessary. — In the cases of 
State v. Bunting, 118 N, C. 1200, 24 S. B. 118 and State v. 
Shaw, 117 N. C. 764, 23 S. E. 246, which were indictments 
for perjury, it was expressly held that the term “feloniously”’ 
was required to make a good bill of indictment for this of- 
fense. Both of them, too, were on indictments instituted 
after the adoption of this section which established the 
form for indictment for perjury. The court, however, in 
rendering these decisions, was evidently not advertent ta 
the statute above referred to, for the reason probably that it 
does not appear in the general Code of 1883, and was, there- 
fore, not called to its attention; the statute having been en- 
acted at a subsequent session and being chapter 83, Laws of 
1889. State v. Harris, 145 N. C. 456, 458, 59 S. E. 115. 

But this section does not make the word “feloniously” a 
part of the bill, and it does not appear in the form set out, 
and the same is, therefore, no longer required. State v. 
Harris, 145 N. C. 456, 457, 59 S. E. 115; State v. Holder, 153 
N. C. 606, 609, 69 S. BE. 66. 

Sufficient Averment of Jurisdicticon—The jurisdiction of 
the justice of the peace of the complaint upon the examina- 
tion whereof the alleged perjury was committed is  suffi- 
ciently averred where it is averred, that the justice had 
power to administer the oath. State v. Davis, 69 N. C. 495. 

Style of the Court.——The style of the court before which 
the perjury is alleged to have been committed must be 
legally set forth. State v. Street, 5 N. C. 156, 3 Am. Dec, 
682. 

Proceedings Not Set Out.—Where an indictment for per- 
jury alleges that the false oath was taken before a justice 
of the peace upon the trial of a warrant, etc., it is not 
necessary to set forth the proceedings in which the false 
oath was alleged to have been made. State v. Roberson, 98 N. 
(Oh bith y: Mean Dees aly 

Indictment Need Not Charge Materiality of False Tes- 
timony.—Prior to the adoption of this section it was set- 
tled that in indictments for perjury the indictment must 
charge that the alleged false testimony was material tc 
the issue. See State v. Davis, 69 N. C. 495; State v. Mum- 
ford, 12 N. C. 519. Since this section was passed however 
it has been repeatedly held that this need not appear in 
the indictment. See State v. Hawley, 186 N. C. 433, 435, 
119 S. E. 888 and cases cited. The case of State v. Cline, 
150 N. C. 854, 64 S. E. 591, though decided in 1909 evidently 
overlooked the provisions of this section as well as the cases 
previously construing it and held in accordance with the 
former view that the materiality of the false testimony 
must be charged in the indictment. This case was expressly 
overruled by the court in State v. Hawley, supra. 

But the averment in a bill that defendant committed per- 
jury includes the necessity for proving that the false testi- 
mony was material to the issue. State v. Cline, 146 N. C. 
640,61 “S..B. 522. 

Variance Held FatalWhere an indictment for perjury 
charged that the false oath was taken at one term of a 
court in a trial between A and B and the records of that 
court showed that at that term there was no trial between 
these parties, but the record showed that at a term other 
than the one alleged in the indictment there was such a 
trial, and the judge allowed this record to be introduced: 
Held, error, and that the variance was fatal. State v. 
Lewis, 93 N. C. 581. 

Not Quashed for Omissions. — Although an indictment 
for perjury, which fails to allege that the defendant “knew 
the said statement to be false,” or that ‘he was ignorant 
whether or not said statement was false,” is defective, the 
court should not quash it, but the defendant should 
be held until a proper indictment is had. State v. Flowers, 
TOON ae GC.) (S41 e13. S. By «718! 

Surplusage. — Where perjury was alleged to have been 
committed in the trial of a “‘suit, controversy, or investiga- 
tion,” without a definite statement of the nature of the pro- 
ceeding, the words, “suit, controversy, or investigation,’’ 
under this section, may be regarded as surplusage in a bill 
of indictment charging perjury, and a motion to quash upon 
the ground that there was indefiniteness of statement of 
the nature of the proceeding will not be sustained. State v. 
Hawley, 186 N. C. 433, 119 S. E. 888. 

An indictment for perjury, alleged to have been com- 
mitted upon a trial in the court of a justice of the peace, 
is not defective because it sets out the name of the Justice 
before whom the case was tried. State v. Flowers, 109 N. C. 
841, 13 S. E. 718. 

No Change In Proof Required.—This section has merely 
simplified the form of the indictment for perjury, and the 
constituent elements of the offense remain unchanged and 
require the same proof to establish the commission of the 
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crime. State v. Peters, 107 N. C. 876, 12 S. E. 74; State 
v. Cline, 146 N. C. 640, 642, 61 S. E. 522. 

Applied in State v. Rhinehart, 209 N. Cc 150, 183 S. E. 
388. 

§ 15-146. Bill for subornation of perjury.—In 
every indictment for subornation of perjury, or for 
corrupt bargaining or contracting with others to 
commit willful and corrupt perjury, it is sufficient 
to set forth the substance of the offense charged 
upon the defendant, without setting forth the bill, 
answer, information, indictment, declaration or any 
part of any record or proceedings, and without set- 
ting forth the commission or authority of the court 
or person before whom the perjury was committed 
or was agreed or promised to be committed. (Rev., 
s. 3248; Code, s. 1186; R. C., c. 35, s, 17; 1842, c. 
AQ: 5.2; C. S..4616.) 


§ 15-147. Former conviction alleged in bill for 
second offense.—In any indictment for an offense 
which, on the second conviction thereof, is pun- 
ished with other or greater punishment than on 
the first conviction, it is sufficient to state that the 
offender was, at a certain time and place, con- 
victed thereof, without otherwise describing the 
previous offense; and a transcript of the record of 
the first conviction, duly certified, shall, upon 
proof of the identity of the person of the offender, 
be sufficient evidence of the first conviction. 
(Rev. 5. 3249; Code, s. 187s Ra G.2c 05, 3-010; 
Cr Sieg) 


In General.—When a second conviction is punished with 


other or greater punishment than for a first convic- 
tion, the first conviction shall be charged as required by 
this section. State v. Davidson, 124 N. C. 839, 32 S. 
E. 957. 


No Presumption of Second Conviction.—The first convic- 
tion of manufacturing or aiding and abetting in the manu- 
facture of spirituous, etc., liquors is a misdemeanor, and 
the second is a felony; and where the indictment does not 
charge a previous conviction it will be presumed that the 
defendant has not heretofore been convicted of the offense 
charged. State v. Clark, 183 N. C. 733, 110 S E. 641. 


§ 15-148. Manner of alleging joint ownership of 
property.—In any indictment wherein it is neces- 
sary to state the ownership of any property what- 
soever, whether real or personal, which belongs 
to, or is in the possession of, more than one per- 
son, whether such persons be partners in trade, 
joint tenants or tenants in common, it is sufficient 
to name one of such persons, and to state such 
property to belong to the person so named, and 
another or others as the case may be; and when- 
ever, in any such indictment, it is necessary to 
mention, for any purpose whatsoever, any part- 
ners, joint tenants or tenants in common, it is suf- 
ficient to describe them in the manner aforesaid; 
and this provision shall extend to all joint-stock 
companies and trustees. (Rev., s. 3250; Code. s. 
12889 Ro Garcaee, 160d 99 CS. 14618.) 

Apparent Variance Cured.—Where property is charged in 
an indictment for larceny as belonging to A and another, 
and it is proved on the trial to be the property of A and 
B, a firm well known in the community, the apparent vari- 
ance is cured by this section. State v. Capps, 71 N, C, 93, 

Where A makes a crop of cotton on the plantation of B, 
under a verbal agreement that B is to have half of {t, it was 
held, that in an indictment for larceny the cotton was prop- 
erly charged to be the property of A and another. State 
y. Patterson, 68 N. C. 292. 

Variance Not Cured.—Upon the trial of an indictment for 
injury to livestock, {t was held, to be a variance where the 
property was laid {In “LL. S$. and others,’ and the proof 
was that L. S. was the exclusive owner. State v. Hill, 
79° IN; Co 1657, 


Words “And Another or Others” Invalidates.—An in- 
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dictment tor larceny, which charges the thing taken to ba 
the property of J. R. D. “and another or others” is fatally 
defective under this section. State v. Harper, 64 N. C. 129, 


§ 15-149. Description in bill for larceny of 
money.—In every indictment in which it is neces- 
sary to make any averment as to the larceny of 
any money, or United States treasury note, or any 
note of any bank whatsoever, it is sufficient to de- 
scribe such money, or treasury note, or bank note, 
simply as money, without specifying any particular 
coin, or treasury note, or bank note; and such al- 
legation, so far as regards the description of the 
property, shall be sustained by proof of any 
amount of coin, or treasury note, or bank note, al- 
though the particular species of coin, of which 
such amount was composed, or the particular 
nature of the treasury note, or bank note, shall not 
be proven. (Rev., s. 3251; Code, s. 1190; 1876-7, c. 
68; C. S. 4619.) 


Purpose of Section.—An indictment, 
stealing “money” without further description could not 
have been sustained, and the Legislature, to remedy the 
difficulty of describing and identifying bank bills, treas- 
ury notes, etc., which may be stolen, passed this section. 
State v. Reese, 83 N. C. 637, 639. 

Amount Should Be Charged.—The term “money,” 
out anything added to make it more definite, is too loose 
in indictments, and it should be described at least by the 
amount, as to how many dollars and cents. State v. Reese, 
83 N. C. 637, 640. : 

Charge Sufficient. — The charge of the theft of “$5 in 
money of the value of $5’ is good under this section and is 
sustained by the proof of the theft of any kind of coin ot 
treasury or bank notes without proof of the particular kind 
of coin or treasury or bank note. State v. Carter, 113 N. C. 
639, 18 S Sra gol 

Inasmuch as money is the measure of values a charge in 
an indictment of taking “ten dollars in money” is an alle- 
gation of taking “the value of ten dollars.’? State vy Brown, 
113 IN. (Cx 645s18) Soy Barat 

Variance Allowed.—Where an indictment charged the lar- 
ceny of “thirty dollars in money,’’ and the proof was that 
defendant stole “three ten dollar bills’? it was held, no 
variance. State v. Freeman, 89 N. C. 469. 


before 1877, for 


§ 15-150. Description in bill for embezzlement. 
—In indictments for embezzlement, except when 
the offense relates to a chattel, ‘t is sufficient to al- 
lege the embezzlement to be of money, without 
specifying any particular coin or vaiuable security; 
aud such allegation, so far as regards the descrip- 
tion of the property, shall be sustained if the of- 
fender shall be proved to have embezzled any 
atnount, although the particular species of coin or 
valuable security of which such amount was com- 
posed shall not be proved. (Rev., s. 3252; Code, 
s. 1020; 1871-2, c. 145, s. 2; C. S. 4620.) 


Cross Reference.—As to embezzlement in general, 
14-90 et seq. 

Sufficient Description of Property.—The description of 
the property embezzled, as ‘fone note for five dollars in 
money of the value of five dollars,” is sufficiently specific. 
State v. Fain, 106 N. C. 760, 11S. BE, 593. 

Surplusage Which Does Not Vitiate-—An allegation in an 
indictment for embezzlement that the defendant ‘‘did steal, 
take, carry away’’ the property alleged to have been em- 
bezzled, is surplusage, and will not vitiate an indictment 
otherwise sufficient. State v. Fain, 106 N. C. 760, 11 S. 
FE, 593, 

Variance.—In a prosecution for embezzlement the fail- 
ure of proof of embezzlement of the whole sum charged 
in the bill of indictment dees not constitute a fatal vari- 
ance between allegation and proof where there is proof of 
embezzlement of a sum lesa than that charged in the in- 
dietment. State v. Dula, 206 N. C. 745, 175 S. E. 80. 


see § 


§ 15-151. Intent to defraud; larceny and receiv- 
ing.—In any case where an intent to defraud is re- 
quired to constitute the offense of forgery, or 
any other offense whatever, it is sufficient to allege 
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in the indictment an intent to defraud, without 
naming therein the particular person or body cor- 
porate intended to be defrauded; and on the trial 
of such indictmem, it shall be sufficient, and shall 
not be deemed a variance, it there appear to be an 
intent to defraud the United States, or any state, 
county, city, town, or parish, or body corporate, 
or any public officer in his official capacity, or any 
copartnership or member thereof, or any particu- 
lar person. The defendant may be charged in the 
same indictment in several counts with the sepa- 
rate offenses of receiving stolen goods, knowing 
them to be stolen, and larceny. (Rev., s. 3253; 
Kodera Lie] su 2G, Cag5), S68. 91,23 1852, 6.87, 
Sr Sy 1are se re 62 99C. 554681.) 

Cross Reference—As to larceny and _ receiving 
goods generally, see § 14-70 et seq., and § 53-129, 

In General—An indictment charging the employee with 
the indictable offense of making a false entry on the books 
of a bank in which he was employed need not necessarily 
specify all those whom he has thereby intended to defraud; 
and where it has named the officers of the bank and a 
depositor, “and other persons to the jurors unknown,” it 
is sufficient to show that the false entry was entered to deceive 
the bank examiners in concealing his defalcation, who were 
present making an examination of his books, both under 
the common law and the statute. State v. Hedgecock, 185 
USO hE Ce ACESS) ta oa bs é 

Solicitor Need Not Elect Count.—On trial of an  indict- 
ment for larceny and receiving, etc., the two counts relat- 
ing to the same transaction and varied to meet the prob- 
able proofs, the court will not order the Solicitor to elect 


upon which count he will proceed. State v. Morrison, 85 
No Ge ol, 


General Verdict Correct—A general verdict of guilty up- 
on an indictment of two counts—one for stealing and the 
other for receiving stolen goods of a value less than five 
dollars—is correct and if one count is defective the verdict 
will be taken upon the good count, and there may be judg- 
ment. State v. Bailey, 73 N. C. 70; State v. Leak, 80 N. 
C. 403. 

§ 15-152. Separate counts; consolidation—When 
there are several charges against any person for 
the same act or transaction or for two or more 
acts or transactions connected together, or for two 
or more transactions of the same class of crimes 
or offenses, which may be properly joined, instead 
of several indictments, the whole may be joined in 
one indictment in separate counts; and if two or 
more indictments are found in such cases, the court 
will order them to be consolidated: Provided, 
that in such consolidating cases the defendant shall 
be taxed the solicitor’s full fee for the first count, 
and a half fee for only one subsequent count upon 
which conviction is had or plea of guilty entered: 
Provided, this section shall not be construed to 
reduce the punishment or penalty for such offense 


stolen 


or doirenses, +1 (1917;--c.. 168; 19217. cm 400. CaS: 
4622.) 

Cross References.—As to the amount of solicitors’ fees, 
see § 6-12. As to writing separate counts in violation of 


laws regulating intoxicating liquors, see § 18-10. 

Editor’s Note——By ch. 100, Public Laws of 1921 the first 
proviso to this section, regarding the fees of the solicitor, 
was amended. The former wording provided that the de- 
fendant should be taxed half fees for each subsequent count 
upon which conviction was had. The amendment in addi- 
tion to allowing the half fee on but one subsequent count 
added at the end of the proviso the words “or plea of 
guilty entered.’’ 

General Verdict Covers Several Counts.—Where there are 
several counts in a criminal complaint (called indictment in this 
case), and each is for a distinct offense, a general ver- 
dict of guilty will apply to each, and a judgment rendered 
as to each count will be sustained for the separate offenses. 
State v. Mills, 181 N. C. 530, 106 S. E. 677. 

Offenses of Same Class. — An indictment charging the 
defendant with ‘receiving stolen goods,’ etc., with evi- 
dence tending to show the receiving on several occasions, 
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does not require the solicitor to select the count on which 
he would proceed, on defendant’s motion, each offense be- 
ing of the same class of crime. State v. Charles, 195 N. 
C. 868, 142 S. E. 486. 

Entering Judgment on Each Offense upon General Verdict 
of Guilty—Where the trial of two separate criminal indict- 
ments are consolidated by the judge and tried together as 
authorized by this section and a general verdict of guilty is 
returned by the jury, the verdict will apply to each indict- 
ment, and judgment pronounced on one of them, but exe- 
cution suspended on terms agreed upon, and judgment and 
sentence entered as to the other, is not objectionable on the 
ground that only one judgment should have been entered, 
and held further, the sentences being concurrent, the de- 
fendant was not prejudiced. State v. Harvell, 199 N. C. 
299,.. 600; 155—Si2 eh 2597 

Obstructing Highway and Injury to Property.—It is not 
only proper but it is the duty of the court to consolidate 
cases where defendant is charged with obstructing a high- 
way and with wanton injury to personal property by placing 
ge ss the highway. State v. Malpass, 189 N. C. 349, 127 S, 

Delivering Liquor and Keeping for Sale-—Under this sec- 
tion consolidation of charges of delivering and keeping for 
sale under the Turlington Act is proper. State v. Jarrett, 
189: NiCr 516; 127-S. EF. 390; 

Arson and House Burning.—Where the grand jury has 
found two separate indictments, one charging arson and the 
other the less offense of house burning, both arising from 
the same transaction, the two may be consolidated and a 
conviction of the less offense will be sustained on appeal, 
State v. Brown, 182 N. C. 761, 108 S. E. 349. 

Housebreaking and Larceny.—When not subject to legal 
objection, a motion by the solicitor to consolidate two crim- 
inal actions for trial is addressed to the discretion of the trial 
judge, and where prosecutions for housebreaking and larceny 
on two occasions during the same night against two defend- 
ants are consolidated without objection, and the charges are 
so connected in time and place that evidence of guilt in one 
action is competent in the other, the order of the trial judge 
consolidating the actions will not be held for error on appeal. 
State v. Combs, 200 N. C. 671, 158 S. E. 252, 


Murder of One Person and Assault upon Ancther. — Upon 
the, trial under an indictment charging the prisoner with 
murder of M., it is reversible error to the defendant’s prej- 
udice for the trial court upon his own motion, after a sub- 
stantial part of the evidence had. been introduced to consoli- 
date the action with another action under a separate indict- 
ment charging the prisoner with an assault with a deadly 
weapon upon D., the prisoner being afforded no opportunity 
to pass upon the impartiality of the jury upon the assault 
charge or an opportunity to plead to the charge. State v. 
Rice, 202 N. C. 411, 163 S. E. 112, 


Separate Acts of Rape.—Where the evidence tended to 
show that defendant, a negro, was walking through woods 
with a negro girl and forced her to have sexual inter- 
course with him against her will, that on the same night, 
while defendant was still in company with the colored girl, 
he met a white girl in the company of two white boys, and 
that after an altercation with the white boys, they and the 
colored girl left the white girl with defendant and that he 
fcrced her to have sexual intercourse with him against her 
will, the consolidation of the prosecutions for the purpose 
of trial was not error. State v. Chapman, 221 N. C. 157, 19 
pe i) (2d) 250: 


Rape and Carnal Knowledge of Female.—A charge of rape 
and that of carnally knowing a female person between the 
ages of twelve and sixteen years, under § 14-26, were prop- 
erly joined in separate counts in one indictment under this 
section, since they are related in character and grow out of 
the same transaction. State v. Hall, 214 N. C. 639, 200 S. EB. 
hy 

Burglary and Rape.—A motion, made before the introduc- 
tion of any evidence, to require the State to elect between 
two separate counts in the bill of indictment, one charging 
burglary in the first degree and the other rape, is properly 
denied, the two offenses being of the same class, which under 
this section may be joined in one indictment in separate 
counts, and it being within the sound discretion of the trial 
court as to whether he should compel an election between 
the counts and, if so, at what stage of the trial. State v. 
Smith, 201 N. C. 494, 160 S. E. 577. 


Offenses Related to Operation of Automobile.—A charge 
of reckless driving, of operating an automobile on the 
highway while under the influence of intoxicating liquor 


and of assault with an automobile may be properly joined 
in one indictment as separate counts charging distinct of- 
fenses of the same class growing out of the same trans- 
action, and separate judgments may be entered upon the 
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jury’s verdict of guilty of reckless driving and assault. 
State v. Fields, 221 N. C. 182, 19 S. E. (2d) 486. 

Reckless Driving and Passing Standing School Bus.—In- 
dictments charging defendant with reckless driving and with 
passing a standing school bus on the highway may be con- 
solidated for trial as provided in this section. State v. 
Webb, 210 N. C. 350, 186 S. E. 241. 

It is permissible to join counts charging conspiracy and 
successive steps thereafter taken by the respective conspira- 
tors in executing the common design. State v. Anderson, 
208s Ni Cansei, 1825.7 BH. 643. 

It fis not error, under this section, for the trial court 
to refuse a separate trial on each two counts in an in- 
dictment charging defendants with conspiracy to rob and 
with murder committed in the attempt to perpetrate the 
robbery. State v. Green, 207 N. C. 369, 177 S. E. 120. 

Consolidation Is within Discretionary Power of Trial Court. 
—Defendant was tried separately in municipal court on two 
warrants, each charging assault with a deadly weapon, but 
upon different persons on separate occasions about fifteen 
days apart. On appeal to the Superior Court, the court, 
upon motion of the solicitor, consolidated the cases for trial. 
Under the provisions of this section, the order of consoli- 
dation was within the discretionary power of the trial court. 
State v. Waters, 208 N. C. 769, 182 S. E. 483. See also, 
State v. Mclean, 209 N. C. 38, 182 S. E. 700, wherein in- 
dictments charging embezzlement were consolidated. 

The court is authorized by this section to order the con- 
solidation for trial of two or more indictments, in which 
the defendant or defendants are charged with crimes of the 
same class, which are so connected in time or place that 
evidence at the trial of one of the indictments will be com- 
petent and admissible at the trial of the others. State v. 
Norton, 222 N. CC: 418, 23 S. KE. (d)) 301. 

Applied in State v. Lancaster, 210 N. C. 584, 187 S. E. 
802, 

Cited in State v. Alridge, 206 N. C. 850, 852, 175 S. E. 
191; State v. Wells, 219 N. C. 354, 13 S. E. (2d) 613; State 
Vv. .Caloutt, 219. 9N C9545. 55955 Soe. 2d)" 9(disqeop.)s 


§ 15-153. Bill or warrant not quashed for infor- 
mality—Every criminal proceeding by warrant, 
indictment, information, or impeachment is suffi- 
cient in form for ail intents and purposes if it ex- 
press the charge against the defendant in a plain, 
intelligible, and explicit manner; and the same 
shall not be quashed, nor the judgment thereon 
stayed, by reason of any informality or refinement, 
if in the bill or proceeding, sufficient matter ap- 
pears to enable the court to proceed to judgment. 
(Revi ese coot COUeas elles mh UC. tc dh oe nia: 
Br tien VAT “css 1784... 210, 328 1814) cd S092 
Cos. 4623:) 


I. Nature and Purpose. 
II. General Effect. 
III. Defects Cured. 
A. In General. 
B. Omissions and Mistakes. 
C. Allegations Differing from Proof. 


Cross References. 
As to particular defects which do not vitiate, see § 15- 
155. For examples of sufficient indictments see the notes 
under the various sections dealing with particular crimes. 


I. NATURE AND PURPOSE. 


Purpose of Section.—As far back as State v. Moses, 13 N. 
C. 452, (at p. 464), Ruffin, C. J., speaking of this sectioa 
says: “This law was certainly designed to uphold the exe- 
cution of public justice, by freeing the courts from those 
fetters of form, technicality, and refinement, which do not 
concern the substance of the charge, and the proof to sup- 
port it. Many of the sages of the law had before called 
nice objections of this sort a disease of the law, and a re- 
proach to the bench, and lamented that they were bound 
down to strict and precise precedents. We think the 
legislature meant to disallow the whole of them, and only 
require the substance, that is a direct averment of those 
facts and circumstances which constitute the crime, to be 
set forth. It is to be remarked that the act directs the Court 
to proceed to judgment, without regard to two things— 
one the form, the other refinement.” State v. Hester, 122 
N. C. 1047, 1048, 29 S. E. 380. See State v. Barnes, 122 N. 
C. 1031, 29 S. E. 381, which uses the same language. See 
also, State v. Hedgecock, 185 N. C. 714, 720, 117 S. EF. 47; 
State v. Switzer, 187 N. C. 88, 96, 121 S. E. 43; Ryals v. 
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Carolina Contracting Co., 219 N. C. 479, 496, 14 S. E. (2d): 
531 (dis. op.). 

This section and section 15-155 were passed to forbid re- 
finements and technicalities which, without being any aid 
to the innocent, brought the administration of justice into- 
disrepute. State v. Leeper, 146 N. C. 65, 658, 61 S. E. 585. 

The whole purpose of the law is to administer justice and’ 
that law and order and orderly government may at alf 
times be maintained. State v. Walls, 211 N. C. 487, 498, 19% 
Shy 1a5 2S¥2 

Quashing Indictments Not Favored.—Quashing indictments 
is not favored. It releases recognizances and sets the de- 
fendant at large where, it may be, he ought to be held 
{o answer upon a better indictment, though allowable, where: 
it will put an end to the prosecution altogether, and advis- 
able where it appears that the court has not jurisdiction, or 
where the matter charged is not indictable in any form. 
* * * Tt is, therefore, a general rule that no indictment: 
which charges the higher offenses, as treason or felony or 
those crimes which immediately affect the public at large, 
as perjury, forgery, etc., will be thus summarily dealt: 
with. * * * The example is a bad one, and the effect up- 
on the public injurious, to allow the defendant to escape 
upon matters of form. State v. Flowers, 109 N. C. 841, 844, 
13 S. E. 718. See State v. Colbert, 75 N. C. 368. 

Approved Forms Should Be Followed.—This section was. 
enacted to prevent miscarriage of justice, but not to encour- 
age prosecuting officers to try experiments with new 
forms, or fo excuse them from the duty of ascertaining and 
following those which have been approved by long use or by 
statute. The object of the statute in disregarding refinements. 
and informalities is to secure trials upon the merits, and 
solicitors will best serve that end by observing approved 
forms so as not to raise unnecessary questions as to what 
are refinements and informalities and what are _ indis- 
pensable allegations. State v. Barnes, 122 N. C. 1031, 1038, 
29 S. E. 381; State v. Marsh, 132 N. C. 1000, 1003, 43 S. E. 
828. 

II. GENERAL EFFECT. 


Liberal Construction.—This section has received a very 
liberal construction, and its efficacy has reached and healed 
numerous defects in the substance as well as in form of in- 
dictment. State v. Carpenter, 173 N. C. 767, 770, 92 S. E. 
373; State v. Smith, 63 N. C. 234, 236. 

Under this section bills and warrants are no longer sub- 
ject to quashal “by reason of any informality or refine- 
ment.”? State v. Anderson, 208 N. C. 771, 782, 182 S. E. 
643; State v. Dale, 218 N. C. 625, 12 S. EB. (2d), 556. 

Plain, Intelligible and Explicit Charge Sufficient.—The 
current is all one way, sweeping away by degrees “‘infore 
malities and refinements,’’ until a plain, intelligible and 
explicit charge is all that is now required in any criminal 
proceeding. State v. Caylor, 178 N. C. 807, 809, 101 S. E. 
627; State v. Smith, 63 N. C. 234. See also State v. Ever- 
hardt, 203 N. C. 610, 166 S. E. 738; State v. Howley, 220 
Ni, Gy 113, 16S S eB (2d) 0b: 

A joint indictment of two defendants for murder charged 
that defendants ‘‘of his malice aforethought’” committed the 
act, Held: The use of the word “his” instead of ‘“‘their’® 
is insufficient ground for arresting the judgment, infor- 
malities and refinements being disregarded if the indictment 
is sufficient to inform defendants of the charge against them 
and to enable them to prepare their defense, and to protect 
them from another prosecution. State vy. Linney, 212 N. C. 
739, 194 S. E. 470. 

A charge of the receipt by defendant of official ballots, 
knowing that he had no legal right to them, amounts to 
a charge of interference with the duty of the county board 
of elections to safely keep the ballots until time for de- 
livery to the registrars, within the provisions of this sec- 
tion, and the bill of indictment should not have been 
quashed because it failed to charge the manner in which. 
the election officials were interfered with. State v. Aber- 
nethy, 220 N. C. 226, 229, 17 S. E. (2d) 25. 

Same—Describing Property.—The description in an indict- 
ment must be in the common and ordinary acceptation of 
property and with certainty sufficient to enable the jury 
to say that the article proved to be stolen is the same, and’ 
to enable the court to see that it is the subject of larceny 
and also to protect the defendant in any subsequent prose- 
cution for the same offense. State v. Campbell, 76 N. C. 
261; State v. Nipper, 95 N. C. 653; State v. Martin, 82 N. 
C. 672; State vy. Caylor, 178 N. ’€. 807, 808,101 S. E. 627; 

Following Words of Statute—Where an indictment fol- 
lows the words of a statute it is sufficient under this sec- 
tion. State v. Leeper, 146 N. C. 655, 658, 61 S. E. 585; 
State v. Harrison, 145 N. C. 408, 417, 59 S. E. 867. See also 
State v. Davis, 203 N. C. 47, 164 S. E. 732. 

Rule Also Applied in Defendant’s Favor.—Although the 
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rule prohibiting reliance upon technicalities applies only 
against defendants, it is in accordance with the spirit of 
the section that it should be invoked in their favor also, 
for example as to the form of defendant’s objection to the 
indictment. State v. Wood, 175 N. C. 809, 820, 95 S. E. 
1050. 

Motion in Arrest of Judgment.—A motion in arrest of 
judgment after conviction, on the ground that the bill of 
indictment is defective, will not be granted unless it ap- 
pears that the bill is so defective that judgment cannot be 
pronounced upon it. State v. Francis, 157 N. C. 612, 72 S. 
E. 1041; State v. Ratliff, 170 N. C. 707, 709, 86 S. E. 997; 
State v. Sauls, 190 N. C. 810, 130 S. E. 848. 

And where sufficient matter appears on the face of a bill 
of indictment to enable the court to proceed to judgment, 
an arrest of judgment is forbidden by this section. State 
v. Darden, 117 N. C. 697, 23 S. E. 106. 

Indictment under Private Law.—Upon an indictment un- 
der a private statute, it is sufficient if the same is set forth 
by chapter and date and its material provisions incorpo- 
rated in the indictment. State v. Heaton, 77 N. C. 505. 

Does Not Supply Essential Averments.—By the many ad- 
judications construing this section it has been definitely 
settled that the section neither supplies nor remedies the 
omission of any distinct averment of any fact or circumstance 
which is an essential comstituent of the offense charged. 
State v. Cole, 202 N. C. 592, 598, 163 S. E. 594. See State v. 
Tarlton, 208 N. C. 734, 182 S. E. 481; State v. Johnson, 220 
Nee G57 Jaye7 blot lon Sn ey aCed)) 358: (dis:.op.). 

Where the indictment contains sufficient matter to enable 
the court to proceed to judgment a motion to quash for du- 
plicity or indefiniteness is properly refused, and a motion to 
quash for redundancy or inartificiality is addressed to the 
sound discretion of the trial court. State v. Davis, 203 N. C. 
la, 14,164 Sh. 737. 

Prisoner Is Held Although Indictment Is Defective. — 
Where the indictment should have been quashed because 
it was defective in form, the prisoner could still be held 
for a proper bill under this section. State v. Callett, 211 
IN G9 5635) 191 SBS 27. 

Quoted in State v. Wilson, 218 N. C. 769, 12 S. KB. (2d) 
654. 

Cited in State v. Beal, 199 N. C. 278, 294, 154 S. E. 604; 
State v. Puckett, 211 N. C. 66, 189 S. E. 183. 


{1I. DEFECTS CURED. 
A. In General. 


Superfluous Words Disregarded.—The use of superfluous 
words in a bill of indictment will be disregarded. State v. 
Guest, 100 N. C. 410, 411, 6 S. E. 253; State v. Arnold, 107 
N. C. 861, 11 S. E. 990; State v. Darden, 117 N. C. 697, 23 
S. E. 106; State v. Piner, 141 N. C. 760, 53 S. E. 305; State 
v. Wynne, 151 N. C. 644, 645, 65 S. EF. 459. 

Variance Must Be Material to Vitiate-—A variance now, 
since this section was passed, to be fatal must be substan- 
tial and material. State v. Ridge, 125 N. C. 655, 34 S. 
E. 439. 

Immaterial Words May Be Omitted.—The inadvertent 
omission of words not affecting the substances of the 
charge or prejudicing the defendant is not fatal. State v. 
Burke, 108 N. C. 750, 12 S. E. 1000, and cases there cited. 
State v. Ratliff, 170 N. C. 707, 86 S. EB. 997. 

Endorsement by Grand Jury Unnecessary.—No_ endorse- 
ment on a bill of indictment by the grand jury is neces- 
sary. The record that it was presented by the grand jury 
is sufficient in the absence of evidence to impeach it. State 
vy. McBroom, 127 N. C. 528, 37 S. E. 193, overruled. State 
v. Sultan, 142 N. C. 569, 54 S. E. 841; State v. Tong, 143 
IN 3C216705) 671,157 S. E3349. 


B. Omissions and Mistakes. 


In the Complaint.—The omission of the name of the party 
in the complaint, against whom a criminal offense is 
charged, will not of itself invalidate the indictment, when 
the warrant of arrest thereto attached and referred to con- 
tains his name and clearly indicates him as the person 
charged, the complaint and warrant being read together, 
and in this way they are sufficient in form to proceed to 
judgment upon conviction, State v. Poythress, 174 N. C. 
809, 93 S. E. 919. 

In Describing a Lease.—In describing a lease the omission 
of the word “year” after the word “one’’, is one of the in- 
formalities cured by this section. State v. Walker, 87 N. 
Sai, (43: 

Incorrect Spelling.—Charging that one committed a crime 
in the “count aforesaid’ instead of county aforesaid is au 
informality which is cured by this section. State v. Smith, 
63 N. C. 234; State v. Evans, 69 N. C. 40, 42. 

Wrong County in Caption—A misrecital of the proper 
county in the caption of an indictment furnishes no ground 
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for arrest of judgment, and it seems that such an _ indicte 
ment would have been sufficient even before this sectiom 
was adopted. State v. Sprinkle, 65 N. C. 463. 

Name of Court Incorrect.—Describing the court in which 
the false oath is alleged to have been taken as ‘before 
Joseph Z. Pratt, a justice of the peace, in and for said 
county,” instead of as “‘a court of a justice of the peace for 
township A, of Chowan County,” is not a substantial vari- 
ance from the true description, and is cured by this sec- 
tion. State v. Davis, 69 N. C. 495. 

Failure to Repeat Names in Charging Scienter.—Where 
defendants contended that a count in the indictment charg- 
ing receiving stolen goods was fatally defective in that the 
names of defendants were not repeated in charging scienter, 
it was held that the defect was merely an informality or 
refinement not sufficient to support a quashal of the in- 
dictment, the charge being plain, explicit and sufficient to 
enable the court to proceed to judgment. State v. Whitley, 
208 N. C. 661, 182 S. E. 338. 

Ownership of Property in Arson.—In a prosecution un- 
der §§ 14-5, 14-65, an indictment stating that the de- 
fendant procured another to burn a certain house owned by 
the defendant and another as tenants in common is sufficient, 
and the fact that the same parties owned other houses in 
like capacity is not ground for demurrer or quaskal. State 
v. McKeithan, 203 N. C. 494, 166 S. E. 336. 


C. Allegations Differmg from Proof. 


Names of Parties.—Where the indictment charged an as- 
sault, etc., upon “Tila”? Hatcher, and the evidence tended 
to show that it was made upon “T,iza’’? Hatcher, the vari- 
ance is immaterial. State v. Drakeford, 162 N. C. 667, 78 
Oneae cs . 

Where indictment alleged that Thomas R. Robertson 
was defendant, and the proof was that ‘‘Thomas Robertson” 
was the defendant in said action and there was evidence of 
the identity of Thomas Robertson and Thomas R. Robert- 
son, this is an informality cured by the section. State v. 
Hester, 122 N. C. 1047, 29 S. E. 380. 

In an indictment for murder, the assault is charged to 
have been made on one ‘“‘N. S. Jarrett,’’? and in subsequent 
parts of the indictment he is described as ‘“‘Nimrod S. Jar- 
rett,’ Held, to be no variance. State v. Henderson, 68 N. 
C. 348. 

Name of Article Stolen.—In an _ indictment 
when the article stolen is described as a 
proven on the trial to be a “kip”? skin: 
between the allegation and the proof. 
76 Ni. C.. 261, 

Object Used in Commission of Assault.—Evidence that de- 
fendant committed the assault with a “brick or a rock or 
what’ was not fatal variance with a warrant charging 
that the assault was committed with a brick, the evidence 
being sufficient to justify the jury in inferring that the 
assault was committed with a brick as charged, and there 
being no element of surprise in the evidence, especially 
since defendant’s defense was that of an alibi. State v- 
Hobbs, 216 N. C. 14, 3 S. EK. (Cd) 41. 


for larceny, 
“calf”? skin and is 
Held, no variance 
State v. Campbell, 


§ 15-154. No quashal for grand juror’s failure to 
pay taxes or being party to suit—No indictment 
shall be quashed nor shall judgment thereon be 
arrested by reason of the fact that any member 
of the grand jury finding such bills of indictment 
had not paid his taxes for the preceding year, or 
was a party to any suit pending and at issue. 
(1907, C36: GC. SP 4624.) ; 


Cross Reference—As to when exceptions for disqualifica- 
tion of grand jurors should be made, see § 9-26. 


§ 15-155. Defects which do not vitiate—No 
judgment upon any indictment for felony or mis- 
demeanor, whether after verdict, or by confession, 
or otherwise, shall be stayed or reversed for the 
want of the averment of any matter unnecessary 
to be proved, nor for omission of the words 
“as appears by the record,” or of the words “with 
force and arms,” nor for the insertion of the words 
“against the form of the statutes” instead of the 
words “against the form of the statute,” or vice 
versa; nor for omission of the words “against the 
form of the statute’ or “against the form of the 
statutes,” nor for omitting to state the time at 
which the offense was committed in any case 
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where time is not of the essence of the offense, 
nor for stating the time imperfectly, nor for 
stating the offense to have been committed on a 
day subsequent to the finding of the indictment, 
or on an impossible day, or on a day that never 
happened; nor for want of a proper and perfect 
venue, when the court shall appear by the indict- 
ment to have had jurisdiction of the offense. 
(Rev., s. 3255; Code, s. 1189; R. C., c. 35, s. 20; 
Galtetrey blieec. 8; CoS, 4625.) 


‘Cross Reference——As to other defects which do not viti- 
ate an indictment, see the notes under § 15-153 and under 
the various sections dealing with the particular crimes. 

In General.—The refined technicalities of the procedure at 
common law, in both civil and criminal cases, have almost 
entirely, if not quite, been abolished by our statute. State 
v. Hedgecock, 185 N. C. 714, 117 S. E. 47. 

The modern tendency is against technical objections which 
do not affect the merits of the case. Hence judgments are 
not to be stayed or reversed for nonessential or minor de- 
fects. State v. Anderson, 208 N. C. 771, 782, 182 S. E. 643. 

Section Cures Formal Defects—This section is intended 
‘to cure only formal defects in the indictment after judg- 
ment, and not omissions of averments necessary to enable 
the court to give judgment intelligently. State v. Wise, 66 
INGA. 120): 

Locality May Be Omitted—Formerly failure to allege and 
prove the locality, appropriate to the forum, was fatal, be- 
cause essential to the jurisdiction, both in civil and criminal 
actions, but this has been wisely reversed by this section. 
State y. Jong, 143° N. ©. 670; 671;, 6755 57S. EE. 349. 

Other Expressions Omitted.—Omitting the statement, 
that the “prisoner, not having the fear of God before his 
eyes, but being moved and seduced by the instigations of 
the devil,’ and the further omission of an averment that 
the “‘deceased was in the peace of God and the State,” are 
not fatal defects. State v. Howard, 92 N. C.. 772, 778. 


When Time Need Not Be Charged.—Where time is not 
of the essence of a crime, “the omission to charge any date” 
is immaterial by this section, though the allegation of time 
can do no harm. State v. Arnold, 107 N. C. 861, 864, 11 S. 
&. 990; State v. Peters, 107 N. C. 876, 883, 12 S. E. 74; 
State v. Taylor, 83 N. C. 602, 603; State v. Williams, 117 
ING Ge 753, ese, Ey. cole 

Thus time is not of the essence of carrying a concealed 
weapon, and it may be shown at a previous time to that 
alleged in the bill. State v. Spencer, 185 N. C. 765, 117 € 
H. 803. 

Failure to specify a particular day in an indictment for 
abandonment is not fatal especially in view of an instruction 
that the jury should consider only such evidence as tends to 
show that the defendant violated the statute after a particu- 
Gar date. State v. Jones, 201 N. C. 424, 160 S. E. 468. 


Time of Birth in Bastardy Proceeding.—Indictment, in 
a bastardy proceeding, which states that the child was 
born on August 13, 1941, whereas the evidence was that the 
birth occurred on November 13, 1940, is not fatally defec- 
tive. State v. Moore, 222 N. C. 356, 23 S. E. (2d) 31. 


Conclusion Simplified—The formal conclusion, ‘‘against 
the peace and dignity of the State,’”’ and “against the form 
of the statute,” etc., are not necessary in an indictment 
for any offense whatever, but are mere surplusage. State v. 
Kirkman, 104 N. C. 911, 10 S. E. 312, overruling State v. 
Joyner, 81 N. C. 534; State v. Peters, 107 N. C. 876, 12 S. 
E. 74; State v. Sykes, 104 N. C. 694, 10 S. E. 191; State v. 
Dudley, 182 N. C. 822, 109 S. E. 63. 

That an indictment concludes against the form of the 
statue instead of statute, is no ground for an arrest of 
judgment. State v. Smith, 63 N. C. 234. 

An indictment concluding against the “‘force’’ instead of 
the ‘‘form” of the statute is sufficient under this section, 
State v. Davis, 80 N. C. 385. 


Variance.—In a prosecution of defendant for being an 
accessory before the fact of murder, variance of a few 
days between the indictment and proof as to the day the 


murder was committed is not fatal under this section. 
State v. Gore, 207 N. C. 618, 178 S. E. 209. 

It is to the girl’s first act of intercourse with a man, 
when she is under sixteen years of age, that the law at- 


ttaches criminality on the part of the man, and a variancé 
between allegation and proof as to time is not material 
where no statute of limitations is involved. State v. Trippe, 
222 N. C. 600, 24 S. E. (2d) 340. 

Jurisdiction. — Where the jurisdiction of the court is not 
ousted on the face of the indictment the position that the 
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court does not have jurisdiction is not available on a plea in 
abatement. State v. Davis, 203 N. C. 13, 14, 164 S. E. 737. 

A charge in a murder prosecution in the alternative was 
not a vitiating defect, and the motion in arrest after ver- 
dict was properly denied, such motion being available only 
for vitiating defects upon the record proper. State v. 
Puckett, 211 N. C. 66, 189 S. E. 183. 

Cited in State v. Wilson, 218 N. C. 769, 12 S. E. (2d) 
654; State v. Dale, 218 N. C. 625, 12 S. E. (2d) 556; Which- 
ard vy. luipe, 22DUN. (€/'537)19 (Siew (@d)r iA 139 AL aR: 
1147 (dis. op.). 


Art. 16. Trial before Justice. 


§ 15-156. In cases of final jurisdiction—When 
the justice is satisfied that he has jurisdiction, if no 
jury is asked for, he shall proceed to determine 
the case, and shall either acquit the accused or find 
him guilty, and sentence him to such punishment 
as the case may require, not to exceed in any 
case a fine of fifty dollars or imprisonment in the 
county jail for thirty days. (Rev., s. 3256; Code, 
s. 897; 1868-9, c. 178, subc. 4, s. 8; C. S. 4626.) 


Cross References.—As to jurisdiction of justice in crimi- 
nal actions, see § 7-129 and notes. As to divesting inferior 
courts of exclusive original jurisdiction in certain criminal 
actions, see § 7-64. 

An Adversary Proceeding Intended.—_It was contemplated 
there should be an adversary proceeding in all trials of 
criminal cases before a justice of the peace, especially when 
the justice assumes final jurisdiction. It was never in- 
tended that the accused should be also the accuser and the 
sole witness against himself. Such a proceeding would not 
conduce to the discovery of truth, and the detection and 
punishment of crime, which is the real object to be ob- 
tained, and would oftener than otherwise defeat the very 
ends of justice. State v. Moore, 136 N. C. 581, 582, 48 S. E. 
573. 

§ 15-157. Trial by jury, if demanded.—lIf either 
the complainant or the accused shall ask for it, the 
justice shall allow a trial by jury, as is provided in 
civil actions before justices of the peace. (Rev., 
s. 3257; Code, s. 898; 1868-9, c. 178, subc. 4, s. 9; 
C. S. 4627.) 

Cross References.—As to constitutional provisions, see N. 
C. Constitution, Art. I, § 13, and U. S. Constitution, Art. 
III, § 2, cl. 3. As to trial by jury before a justice, see § 
7-150 et seq. See annotations under § 15-177. 


§ 15-158. What submitted to jury—tIn case a 
trial by jury is had, the justice shall submit to the 
jury in each case simply the question of the guilt 
or innocence of the accused of the offense charged, 
and shall enter the verdict on his docket, and ad- 
judge accordingly. (Rev., s. 3258; Code, s. 899; 
1868-9, c. 178, subc. 4, s. 10; C. S. 4628.) 


§ 15-159. Commitment after judgment. — The 
commitment to the county prison shall set forth— 

1. The name of the guilty person. 

2. The nature of the offense of which he is con- 
victed and the date of the trial. 

3. The period of his imprisonment. 

4. It shall be directed to the sheriff of the county, 
or to the keeper of the county jail, and shall di- 
rect him to keep the prisoner for the time stated, 
or until discharged by law. 

5. The rame of the constable or other officer re- 
quired to execute it. 

6. It shall be signed by the justice and be dated. 
(Rev. s, 3259; Code, s. 1238; 1868-9, c. 178, subc. 
4, s. 17; C. S. 4629.) 


Cress Reference.—As to commitment of person charged 
with a crime, see § 15-125. 
‘ Legality of Custody—When a prisoner, legally sentenced, 
is placed in charge of a special officer to convey to jail, the 
legality of his custody by the officer depends upon the va- 
lidity of the special deputation of the officer, and not upon 
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the sufficiency of the mittimus, which is to terminate his 
duties. State v. Armistead, 106 N. C. 639, 10 S. E. 872. 

Same—Where Prisoner Taken from Officer.—It is a crimi- 
nal offense to take, by force, from the custody of an officer 
a prisoner legally committed to his charge to convey to 
jail, and it is no defense that the mittimus does not comply, 
in all respects, with the requirements of this section. State 
v. Armistead, 106 N. C. 639, 10 S. E. 872. 


§ 15-160. Parties entitled to copy of papers; bar 
to indictment.—The justice shall give to either 
party on request, and on payment of his lawful fee, 
a copy of the complaint and of his finding and 
sentence. Such finding’ and sentence may be 
pleaded in bar of any indictment subsequently 
found for the same offense. (Rev., s. 3260; Code, 
Sse 9030908 1 968-9) c,9178, suber 4, ss, 13°14" C: 
S. 4630.) 


Collusive Conviction Not a Bar.—The conviction of a per- 
son before a justice of the peace which is collusive and not 
adversary is not sufficient to sustain a plea of former con- 
viction. State v. Moore, 136 N. C. 581, 48 S. E. 573. 


§ 15-161. Justice to make return of cases to su- 
perior court.—It is the duty of each justice of the 
peace on or before Monday of every term of the 
superior court of his county, to furnish the clerk 
of the court with a list of the names and offenses 
of all parties tried and finally disposed of by such 
justice of the peace, together with the papers in 
each case, in all criminal actions, since the last 
term of the superior court. The clerk of the court 
shall hand a copy cf such list to the solicitor and 
to the grand jury at each term of court; and no 
indictment shall be found against any party whose 
case has been so finally disposed of by any justice 
of the peace: Provided, that this section shall not 
be deemed to extend or enlarge or otherwise af- 
fect the jurisdiction .of justices of the peace, ex- 
cept as provided by law. (Rev., s. 3261; Code. s. 
906; 1869-70, c. 110; C. S. 4631.) 


Cross Reference.—As to liability for failure to make re- 
turn of cases to superior court, see § 14-231. 

When Report Unnecessary.—A justice of the peace is not 
guilty of a violation of this section by failing to make re- 
port to the clerk of the superior court when there have been 
no criminal cases disposed of by him within the time there- 
in prescribed. State v. Latham, 110 N. C. 490, 14 S. E. 390. 


Art. 17. Trial in Superior Court. 


§ 15-162. Prisoner standing mute, plea “not 
guilty” entered—I{ any person, being arraigned 
upon or charged in any indictment for any crime, 
shall stand mute of malice or will not answer di- 
rectly to the indictment, the court shall order the 
plea of “not guilty” to be entered on behalf of 
such person; and the plea so entered shall have 
the same force and effect as if such person had 
pleaded the same. (Rev., s. 3262; Code, s. 1198; 
Ree tera s. 20; R:.S,) €735, S165" Che, 4682.) 


Deaf Mutes.—Where, upon the arraignment of one for 
murder, it was suggested that the accused was a deaf 
mute, and was incapable of understanding the nature of a 
trial, and its incidents and his rights under it, it was held 
proper for a jury to be empanelled to try the truth of these 
suggestions, for the court to decline putting the prisoner 
on his trial. State v. Harris, 53 N. C. 136. 


In State v. Early, 211 N. C. 189, 189 S. E. 668, the court, 
upon finding that defendant was a deaf mute, subpoenaed 
an interpreter, who after being duly sworn and after the 
reading of the indictment, interpreted and explained the in- 
dictment to defendant. After defendant had indicated to 
the interpreter that he understood the indictment, the inter- 
preter translated the solicitor’s question of whether defend- 
ant was guilty or not guilty, and upon a negative reply 
given through the interpreter, a plea of not guilty was en- 
tered. It was held that there was no error on the arraign- 
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ment of defendant or in the acceptance of his negative an- 
swer as a plea of not guilty. 

Changing Plea.—Whether a prisoner may retract a plea 
of guilty and enter a plea of not guilty, or vice versa, is a 
matter for the sound legal discretion of the trial court. 
State v. Branner, 149 N. C. 559, 63 S. E. 169. 

Entry after Verdict.—It is no error in the court below, on 
a trial of a defendant for larceny, ‘‘as upon a plea of not 
guilty,” and after a verdict of guilty, to amend the record 
by inserting the plea of “not guilty.” State v. McMillan, 
68 N. C. 440. 


§ 15-163. Peremptory challenges of jurors by 
defendant.—Every person on joint or several trial 
for his life may make a peremptory challenge of 
fourteen jurors and no more; and in all joint or 
several trials for crimes and misdemeanors, other 
than capital, every person on trial shall have the 
right of challenging peremptorily, and without 
showing cause, six jurors and no more. And to 
enable defendants to exercise this right, the clerk 
in all such trials shall read over the names of the 
jurcrs on the panel, in the presence and hearing of 
the defendants and their counsel, before the jury 
shall be impaneled to try the issue; and the judge 
or other presiding officer of the court shall decide 
all questions as to the competency of jurors. 
(Reve) 6). 3263-)Gode; si 199% M1903), exes Ineo sees 
BST cera: ike (Cure. Sos. Ses hsv lee Cats ominous 
Cu 30. SSa 19" 21s 170, CG. TLo Sin SD eel Se Camp ere 
LEOU ce 5928's) 1s \1826%..c. 19% 22 “Elen Val bias 
(ASG 19RD G4 5, oes eto Aoose) 


Cross References.—As to challenge for cause, 
and notes, et seq. As to peremptory challenges 
cases, see § 9-22. 

Editor’s Note—The number of jurors that may be chal- 
lenged was increased from twelve and four to fourteen and 
six, respectively, by the Public I,aws of 1935. 

In General.—Every criminal, charged with a crime af- 
fecting his life, has a right to challenge a certain number 
of jurors, without assigning any cause, and as many more 
as he can assign a good cause for. State v. Patrick, 48 N. 
C. 443, 446. 

A Right to Exclude.—The right of peremptory challenge 
is not a right to select but to exclude. State v. Smith, 24 
N. C. 402; State v. Banner, 149 N. C. 519, 63 S. E. 84. 

Purpose.—The legislative intent in the enactment of this 
section is to secure a reasonable and impartial verdict. 
State v. Ashburn, 187 N. C. 717, 122 S. E. 833. See note of 
this case under section 15-164. 


When Challenge Should Be Made.—“The time for a pris- 
oner to make his challenge, is when the juror is tendered, 
and before the juror is sworn, or the oath is commenced.” 
Joy on Jurors, 219. State v. Patrick, 48 N. C. 443, 447. 

Peremptory Challenges Limited to Four.—A defendant, im 
an indictment for an offense other than capital, having only 
four peremptory challenges to jurors, cannot challenge a 
fifth juror peremptorily although he had first challenged 
one of the four for cause, which was properly disallowed. 
State v. Hargrave, 100 N. C. 484, 6 S. E. 185. This case 
was decided prior to the 1935 amendment. A defendant 
is now allowed six peremptory challenges.—Ed. Note. 

Same—When Verdict of Manslaughter Asked.—Where, 
upon the trial of an indictment for murder, the solicitor 
states that he should ask only for a verdict of mane 
slaughter, no special venire was necessary, and the de- 
fendant is not entitled to more than four peremptory chal- 
lenges. State v. Hunt, 128 N. C. 584, 38 S. E. 473; State 
v. Caldwell, 129 N. C. 682, 40 S. E. 85. See Ed. Note in pre- 
ceding paragraph. 

Judge Determines Competency.—Triers are now dispensed 
with, and the judge determines the facts as well as the 
legal sufficiency of the challenge based upon them. State 
v. Kilgore, 93 N. C. 533, 534. 

Waiver of Objection by Not Using Challenges.—If a juror 
is rejected upon an improper ground of challenge, made by 
the State, the prisoner cannot assign it for error, if a jury 
is obtained before he has exhausted his peremptory chal- 
lenges. State v. Potts, 100 N. C. 457, 458, 6 S. E. 657; State 
v. Sultan, 142 N. C. 569, 54 S. E. 841. 

Where several defendants are tried together for a crime 
other than a capital felony each is entitled to four (now 
six) peremptory challenges to the jury, and where the court 
has ruled that the defense was a joint defense and has al- 


see § 9-14 


in civil 
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lowed but four (now six) peremptory challenges for all the 
defendants, a new trial will be granted upon appeal. State 
v. Burleson, 203 N. C. 779, 166 S. E. 905. 

Challenges Where Bills of Indictment Are Consolidated. 
—Where several bills of indictment against a defendant 
are consolidated for trial, the defendant is entitled to but 
four (now six) peremptory challenges to the jury as pro- 
vided by this section and not to four (now six) peremptory 
challenges for each bill, the consolidated bills being treated 
as separate counts of the same bill. State v. Alridge, 206 
INS CorSh0jed som ose. 19) 


§ 15-164. Peremptory challenges by the state.— 
In all capital cases the prosecuting officer on behalf 
of the state shall have the right to challenge per- 
emptorily six jurors for each defendant, but shall 
not have the right to stand any jurors at the foot 
of the panel. The challenge must be made before 
the juror is tendered to the prisoner, and if he 
will challenge more than six jurors he shall as- 
sign for his challenge a cause certain; and in all 
other cases of a criminal nature a challenge of 
four jurors shall be allowed in behalf of the state 
for each defendant, and challenge also for a cause 
certain, and in all cases of challenge for cause 
certain the same shall be inquired of according to 
the custom of the court. (Rev., s. 3264; Code, s. 
1200; 1913, c. 31, s. 4; 1907, c. 415; 1887, c. 53; R. 
Cys 0:985,:8.-333) 1827, c. 10533 Edwesk, c45.1935, 
c. 475, s:433;C, S. 4634.) 

Cross Reference.—See notes under § 15-164. 

Editor’s Note. — The number of challenges was increased 
in capital cases from four to six, and in other cases from 
two to four by the Public Laws of 1935. 

Construed with Section 9-15.—The effect of section 9-15, 
to permit a party to a criminal action to make inquiry as to 
the fitness and competency of a juror before the adverse 
party would be permitted to admit the cause and have him 
stood aside therefor, and this course cannot now be pur- 
sued, except where the challenging party, after making 
such inquiry, states that the juror is challenged for cause; 
and this section, abolishing the established practice permit- 
ting the solicitor to place jurors, upon the trial of capital 
felony, at the foot of the panel, does not affect the application 
of section 9-15, to the trial of such felonies. State v. Ash- 
burn, 187 N. C. 717, 122 S. E. 833. 

~Judge Cannot Extend Time.—The discretionary power of 
the trial Judge in respect to challenges is confined to chal- 
lenges for cause, and he has no more authority to extend the 
time for making peremptory challenges beyond the limit 
fixed by this section than he has to allow more than four 
(now six) of such challenges. State v. Fuller, 114 N. C. 885, 
ISS Se 797. 


§ 15-165. Challenge to special venire same as to 
tales jurors.—In the trial of all criminal cases, 
where a special venire shall be ordered, the same 
causes of challenge to the jurors summoned on the 
special venire shall be allowed as exist to tales 


jurors. ( Rev., 6.3265; 1887,°¢. 53;°C. S: 4635.) 
Cross References.—As to grounds for challenging tales 
jurors, see § 9-11. As to special venire in general, see 


§ 9-29 et seq. 
Editor's Note.—See 11 N. C. Law Rev., 219. 


§ 15-166. Exclusion of bystanders in trials for 
rape.—In the trial of cases for rape and of assault 
with the intent to commit rape, the trial judge 
may, during the taking of the testimony of the 
prosecutrix, exclude from the court-room all per- 
sons except the officers of the court, the defendant 
and those engaged in the trial of the case; and 
upon the preliminary hearing before a justice of 
the peace of the offenses above named, that of- 
ficer may adopt a like course. (1907, c. 21; C. S. 
4636.) 


§ 15-167. Term expiring during trial extended — 
In case the term of a court shall expire while a 
trial for felony shall be in progress, and before 


CH. 15. CRIMINAL PROCEDURE 


§ 15-169 


judgment shall be given therein, the judge shall 
continue the term as long as in his opinion it shall 
be necessary for the purposes of the case; and he 
may in his discretion exercise the same power in 
the trial of any other cause under the same cir- 
cumstances, except civil actions begun after 
Thursday of the last week. (hev., s. 3266; Code, s. 
12293 1893s ic 2265 CeCHP lcm Oia Cover si as> 
16> 1830,-¢-323) G40) 

Section Constitutional. — This section is constitutional. 
State v. Monroe, 80 N. C. 373; State v. Jefferson, 66 N. C. 
309; State v. Taylor, 76 N. C. 64; State v. Adair, 66 N. C. 
298. See also Natl. Bank vy. Gilmer, 116 N. C. 684, 700, 22 
Ss. E. 2. 

Expiration of Term No Ground for Discharging Jury.— 
The expiration of a term of court is no ground for discharg- 
ing a jury before verdict, for the term may be continued for 
the purposes of the trial. State v. McGimsey, 80 N. C. 377. 

Special Term Extended.—Where a trial began on Wednes- 
day of the last week of a special term and the jury had not 
agreed upon a verdict on Saturday night, it was not improper 
for the trial judge to open and conduct the regular term on 
Monday following and to continue the special term into that 
week for the purpose of receiving the verdict of the jury, 
since the rights of the parties were not prejudiced thereby. 
National Bank y. Gilmer, 116 N. C. 684, 22 S. E. 2. 

Daily entries on the journal during the trial of a felony, 
stating the name of the case and that the court takes a re- 
cess “until 9:30 a. m. tomorrow,” and the entry next day 
“court convened at 9:30 a. m. pursuant to recess,” etc., in 
regular form, constitutes a sufficient compliance with this 
section. State v. Harris, 181 N. C. 600, 107 S. E. 466. 


§ 15-168. Justification as defense to libel—Ev- 
ery defendant who is charged by indictment with 
the publication of a libel may prove on the trial 
for the same the truth of the facts alleged in the 
indictment; and if it shall appear to the satisfac- 
tion of the jury that the facts are true, the defend- 
ant shall be acquitted of the charge. (Rev., s. 
32673. .Code, sed195< ha ecw ae eG A Semboss) 

Cross Reference.—As to effect of publication in good faith 
and retraction by a newspaper, see § 99-2. 

Truth of Entire Charge Must Be Proved.—Where the mat- 
ter set out in the indictment is libellous, in order for the 
defendant to justify he must show that the entire charge im- 
puted to the prosecutor is true. State v. Lyon, 89 N. C. 568. 

General Report Insufficient.—In an indictment for a libel, 
it is not competent for the defendant to justify by proving 
that there was, and long had been, a general report in the 


neighborhood, of the truth of his charge. State v. White, 
29. Ns JGAe180; 

Proof of Specific Charge Necessary.—Proof of the general 
bad character of an officer in other matters of which he had 
taken cognizance, will not be received to establish the truth 
of libellous charge in reference to a particular matter. State 
v. Lyon, 89 N. C568. 


§ 15-168. Conviction of assault, when included 
in charge.—On the trial of any person for rape, or 
any felony whatsoever, when the crime charged 
includes an assault against the person, it is lawful 
for the jury to acquit of the felony and to find a 
verdict of guilty of assault against the person in- 
dicted, if the evidence warrants such finding; and 
when such verdict is found the court shall have 
power to imprison the person so found guilty of 
an assault, for any term now allowed by law in 
cases of conviction when the indictment was orig- 
inally for the assault of a like character. (Rev., 
S., 3268; 1885, 8Gs 68 aCanom4o305) 


Section Refers to Assault Generally.—This section does not 
describe the kind of assault, but refers to an assault gen- 
erally and without regard to its degree of punishment under 
the law. State v. Smith, 157. N.C. 578, 5842728. 2 853. 

When Section Applicable—This section and § 15-170 are 
applicable only where there is evidence tending to show that 
defendant is guilty of a crime of lesser degree than that 
charged in the indictment. State v. Jackson, 199 N. C. 321, 
325, 154° S, Ex 402: 

What Indictment Includes.——An indictment for any offense 
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against the criminal law includes all lesser degrees of 
the same crime, known to the law; and conviction may be 
had of the lesser offense when the charge is inclusive of 
‘both. State v. Williams, 185 N. C. 685, 116 S. E. 736. 

Same—Murder.—Under an indictment for murder, the de- 
fendant may be convicted either of murder in the first de- 
‘gree, murder in the second degree, or manslaughter, and 
‘even of assault with a deadly weapon, or simple assault, ‘“‘if 
the evidence shall warrant such finding’? when he is not ac- 
‘quitted entirely. State v. Williams, 185 N. C. 685, 688, 116 
"Se Es 736: 

Same—Assault with Intent to Rape—Under a bill of in- 
‘dictment charging an assault with an intent to commit rape, 
‘the lesser offense of assault and battery may be found to 
‘have been committed, and in such instance a special issue 
may be submitted to the jury, if necessary, so that, in ac- 
‘cordance with the jury’s finding, the court may determine 
‘the grade of the punishment. State v. Smith, 157 N. C. 578, 
(PR CR AEE 

Upon an indictment charging an assault with intent to com- 
mit rape, defendant may be convicted of an assault upon a 
female as though separately charged, and motion to dismiss 
under § 15-173 was properly refused where there was suf- 
ficient evidence to convict of an assault. State v. Jones, 
Seo Caras, - cle Sak n(cd) aol2, 

Duty of Judge.—Upon the trial under an indictment for 
murder it is the duty of the trial judge, under supporting 
‘evidence, to declare and explain the law upon the less of- 
fense of manslaughter, with the burden of proof on defend- 
ant, and a statement of the contentions of the parties, etc., 
with a mere announcement of the principle is insufficient. 
State v. Hardee, 192. N. C. 533, 135 S. E. 345. 


Same—Failure to Charge Upon Lesser Degree.—The error 
of the judge in failing to charge on the supporting evidence, 
upon the lesser degree of the crime of rape, under a charge 
thereof in the indictment, is not cured by the verdict finding 
that the defendant was guilty of the greater degree of the 
crime charged in the indictment. State v. Williams, 185 N. 
Ce O8D se L168 Sab. 736: 

Where the indictment is sufficient and the evidence is 
conflicting as to whether the defendant committed highway 
robbery or an assault with a deadly weapon, the jury may 
find for the lesser offense, and it is the duty of the trial 
judge to so instruct the jury, though a special request there- 
for has not been aptly tendered in writing. State v. Holt, 
192 N. C. 490, 135 S. E. 324. 

Effect of Simple Verdict of Guilty.—While this section per- 
mits a verdict for an assault when it is embraced in the 
charge of a greater offense, as rape or other felony, a ver- 
dict simply of ‘‘guilty,” and not specifying a lower offense, 
is a verdict of guilty of the offense charged in the indict- 
ment. State v. Barnes, 122 N. C. 1031, 29 S. E. 381; State 
momeenmosiNs G2'225; 227,134 S; 2458; 

Cited in State v. Hairston, 222 N. C. 455, 23 S. EB. (2d) 
$85. 


§ 15-170. Conviction for a less degree or an at- 
tempt.— Upon the trial of any indictment the pris- 
oner may be convicted of the crime charged there- 
in or of a less degree of the same crime, or of an 
attempt to commit the crime so charged, or of an 
attempt to commit a less degree of the same 
crime. (Rev., s. 3269; 1891, c. 205, s, 2; C..S: 
4640.) 


Application of Section—Where there are several counts in 
a bill, if the jury find the defendant guilty on one count 
and say nothing in their verdict concerning the other counts, 
it will be equivalent to a verdict of not guilty as to them. 
This principle should not be confused with the practice, au- 
thorized by this section, which permits the conviction of a 
“lesser degree of the same crime” when included in a sin- 
gle count. State v. Hampton, 210 N. C. 283, 284, 186 S. E. 
251. 

The state’s evidence tended to show that defendant broke 
and entered the dwelling house in question at night while 
ame was occupied as a sleeping apartment, stole some money 
and ran when the female occupant discovered him and 
screamed. Defendant contended, upon supporting evidence, 
that at the time he was too drunk to know where he was 
or what he was doing. The court instructed the jury that 
defendant might be convicted of burglary in the first de- 
gree, or of burglary in the second degree, if they found that 
the room was unoccupied, but if they found defendant was 
too drunk to form felonious intent they should return a ver- 
dict of not guilty. Held: The instruction required the 
jury to find the defendant guilty of burglary in the first 
degree or not guilty, since there was no evidence that the 
room was unoccupied, and defendant is entitled to a new 
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trial for error of the court in failing to instruct that de- 
fendant might be found guilty of breaking and entering 
otherwise than burglariously, or of an attempt to commit 
the offense. State v. Feyd, 213 N. C. 617, 197 S. E. 171. 

Crime of Accessory Included.—The crime of accessory be- 
fore the fact is included in the charge of the principal crime 
within the meaning of this section. State v. Simons, 179 N, 
C. 700, 703, 103 S. E. 5; State v. Bryson, 173 N. C. 803, 806, 
92 S. E. 698, discussing and, it seems, overruling State v. 
Green, 119 N. C. 899, 26 S. E. 112. 

Joinder Mere Surplusage.—Since this section was adopted 
the joinder in an indictment of a count for a lesser of- 
fense, or for an attempt to commit the same, is mere 
surplusage. State v. Brown, 113 N. C. 645, 18 S. E. 51. 

Indictment for Attempt or Complete Offense.—An attempt 
to commit a crime is an indictable offense, and on proper 
evidence, a conviction may be sustained on a bill of indict- 
ment making a specific and sufficient charge thereof, or 
one which charges a complete offense. State v. Addor, 183 
ING €..6/8,, LI0V Ss Bs 650s -s 

Intent Alone Not Sufficient.—The intent, though connected 
with preparations to commit a criminal offense, is not alone 
sufficient for a conviction of the attempt, unless connected 
with some overt act or acts toward the end in view that 
will, in the judgment of the one charged, and as matters ap- 
peared to him, result in the consummation of the contem- 
plated purpose. State v. Addor, 183 N. C. 687, 110 S. E. 650. 


Defendant Entitled to Complete Charge——Under the pro- 
visions of this section when the bill of indictment is suffi- 
cient with the supporting evidence upon the trial, the de- 
fendant may be convicted of the criminal offense charged or 
of a lesser degree thereof, and he is entitled to a charge 
from the court on all degrees of the crime thus encompassed 
by the indictment; and an error in failing to charge upon 
the lesser degrees of the crime is not cured by a verdict 
of conviction upon one of a greater degree. State v. Robinson, 
188 N. C. 784, 125 S. E. 617. See also State vy. Keaton, 206 
ON Can 080175 Ss, Fy. 2908 

When there is evidence tending to support a milder ver- 
dict than the one charged in the bill of indictment the de- 
fendant is entitled to have the different views presented 
to the jury under a proper charge, and an error in this 
respect is not cured by a verdict convicting him of the 
crime as charged in the bill of indictment, for in such case 
it cannot be known whether the jury would have con- 
victed of a less degree if the different views, arising on the 
evidence, had been correctly presented by the trial court. 
State v. Burnette, 213 N. C. 153, 155, 195 S. KE. 356. See 
also, State v. Chambers, 218 N. C. 442, 11 S. E. (2d) 280. 


Evidence Must Justify Conviction in Lesser Degree. — The 
principle upon which a defendant may be convicted upon a 
less degree of the same crime charged in the bill of indict- 
ment applies only where there is evidence of guilt of the less 
degree, and where burglary in the first and second degree is 
charged in the indictment, and the question as to guilt on 
the first count is withdrawn, and the evidence does not sup- 
port the charge of second degree burglary, the defendant can- 
not be convicted of the lesser offense. State v. Spain, 201 N. 
5/15) 160US Ea 825, 

The provisions of this section in regard to conviction of a 
less degree of the crime charged in a bill of indictment ap- 
plies only where there is some evidence that a less degree of 
the crime had been committed, and where the State’s uncon- 
tradicted evidence is to the effect that the crime of rape had 
been committed and the defendant relies solely upon an alibi, 
the refusal of the court to charge upon the lesser degrees of 
the crime or of an attempt is not error. State v. Smith, 201 
ING Ge 49416052 Be ot. : 

Where all the evidence at the trial of a criminal action, if 
believed by the jury, tends to show that the crime charged 
in the indictment was committed as alleged therein, and there 
is no evidence tending to show the commission of a crime of 
less degree, it is not error for the court to fail to instruct the 
jury that they may acquit the defendant of the crime charged 
in the indictment and convict him of a crime of less degree. 
State v. Cox, 201 N. C. 357, 361, 160 S. E. 358; State v. 
Manning, 221 N. C. 70, 18 S. KE. (2d) 821. 


Instruction Limiting Verdict to Less Degree.—Where, in 
an indictment charging an assault with intent to commit 
rape, the evidence shows an assault but fails to show an 
intent to commit rape, at all events and notwithstanding 
any resistance on the part of the intended victim, the court 
would err in refusing to give an instruction to limit the 
verdict to a less degree of the same crime. State v. Jones, 
Dew, S75, 20 9; i. (2d) 812, 

Charge as to Assault Unnecessary Where Homicide Ad- 
mitted.—While under the provisions of this section the trial 
judge is required to charge upon evidence on the less de- 
grees of the same crime concerning which the prisoner was 
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being tried, it is not required that he charge upon the prin- 
ciples of an assault with a deadly weapon, where the prisoner 
is charged with murder, and the killing of the deceased by 
him has been admitted, and the judge has correctly charged 
upon the crime of manslaughter, the lowest degree of an 
unlawful killing of human being. State v. Luterloh, 188 N. 
GarA12 1245 Siete, 752. 

Instructions as to Second Degree Murder Where Evi- 
dence Shows First Degree.—Where upon the trial for mur- 
der all the evidence tends to show that if the defendant 
is guilty, he is guilty of the crime of murder in the first 
degree, the failure of the trial court to charge upon the 
law of murder in the second degree or manslaughter is 
not error under this section. State v. Ferrell, 205 N. C. 
Gi hi72 aoe. ty. 186, 

Same—Assault.—Where the evidence tended to show a 
simple assault by defendant on prosecuting witness and 
a later encounter between the parties in which defendant 
was armed with a deadly weapon, it was error, under this 
section, for the court to charge the jury that they could 
convict defendant of assault with the intent to kill, or 
assault with a deadly weapon or not guilty, and refuse to 
charge the jury that they might convict defendant of sim- 
ple assault. State v. Lee, 206 N. C. 472, 174 S. E. 288. 

In prosecution for assault with a deadly weapon with in- 
tent to kill, the court’s instruction that the jury might find 
defendant guilty of a less degree of the crime, including 
assault with a deadly weapon, if they so found beyond a 
reasonable doubt, is held without error. State v. Elmore, 
CISeNe Ce Soi 19s Se elec lae 

Rape and carnally knowing a female between the age of 
twelve and sixteen years are of such a nature as to come 
within the provisions of this section, permitting the jury to 
find the defendants guilty of the lesser crime, if they do 
not deem the evidence sufficient to warrant a conviction on 
the first. State v. Hall, 214 N. C. 639, 643, 200 S. E. 375. 

An attempt to commit barratry is an offense in this state 
and a defendant may be convicted of an attempt to com- 
mit the offense upon an indictment charging the common- 
law offense of barratry. State v. Batson, 220 N. C. 411, 
1728S) Ee Carbs eIsoN AC Lk o14: 

New Trial Must Be on Full Charge—Upon an appeal from 
a conviction for a lesser offense than that charged in the 
indictment, a new trial, if granted, must be upon the full 
charge in the bill. State v. Matthews, 142 N. C. 621, 55 S. 


E. 342. 

Quoted in State v. Hairston, 222 N. C. 455, 23 S. E. (2d) 
885. 

Stated in dissenting opinion in State v. Beard, 207 N. 
C7P6/3,)_ O81) 3178 39. Es. 242: 

Cited in State v. Colson, 194 N. C. 206, 139 S. E. 230; 


State v. Ratcliff, 199 N. C. 9, 153 S. EB. 605; State v. Palmer, 
212 IN. (Ce 10) 192)-Se 896; State vo Hobbs, 216 IN» ©: 4i93 
S. E. (2d) 431; State v. Johnson, 218 N. C. 604, 12 S. EB. 
(2d) 278. 


§ 15-171. Burglary in the first degree charged, 
verdict for second degree—When the crime 
charged in the bill of indictment is burglary in the 
first degree the jury, upon the finding of facts 
sufficient to constitute burglary in the first degree 
as defined by statute, may elect to render a ver- 
dict of guilty of burglary in the second degree if 
they deem it proper so to do. The judge in his 
charge shall so instruct the jury. (Rev., s. 3270; 
1889, c. 434, s. 3; 1941, c. 7, s. 1; C. S. 4641.) 


Editor’s Note.—For comment on the 1941 
this section, see 19 N. C. L. Rev. 476. 

All of the following cases were decided prior to the 1941 
amendment. 

Conviction in Second Degree Unauthorized.—Where, in the 
trial of an indictment for burglary, the evidence showed 
that the house in which the crime was committed was ac- 
tually occupied at the time, a conviction of burglary in the 
second degree is not authorized by this section, since a 
felonious entry under such circumstances is by section 14- 
51 made burglary in the first degree. State vy. Johnston, 
119 N. C. 883, 26 S. E. 163. See also, State v. Morris, 215 
INS C..552) 21S i id): bo4e0Statesy.n Hain. 216. Ns C. 157764 
S. E. (2d) 319; State v. Johnson, 218 N. C. 604, 12 S. E. 
(2d) 278. 

Cited in State v. Ratcliff, 199 N. C. 9, 11, 153 S. E. 605. 


amendment to 


§ 15-172. Verdict for murder in first or second 
degree.—Nothing contained in the statute law di- 
viding murder into degrees shall be construed to 
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require any alteration or modification of the exist- 
ing form of indictment for murder, but the jury 
before whom the offender is tried shall determine 
in their verdict whether the crime is murder in 
the first or second degree. (Rev., s. 3271; 1893, c. 
85, s. 3; C. S. 4642.) 


Object of Section—The object of this section is, of course, 
to place it beyond doubt in what degree of murder the pris- 
oner was convicted. State v. Wiggins, 171 N. C. 813, 817, 
£9. Sa, 158. 

Applies to All Indictments for Murder.—This section ap- 
plies to all indictments for murder, whether perpetrated by 
means of poisoning, lying in wait, imprisonment, starving, 
torture, or otherwise. State v. Matthews, 142 N. C. 621, 55 
$7 B21342, 

Jury Must Determine Degree.—For a conviction of mur- 
der in the first degree under this section and section 14-17, 
the jury must find specially under the evidence that this 
degree of crime has been committed by the defendant, and 
the verdict must be received in open court in the presence 
of the presiding judge under Constitutional Mandate, Const., 
Art. I, sections 13, 17, which right may not be waived. State 
v. Bazemore, 193 N. C. 336, 137 N. C. 172. 

By this section it is made the duty of the jury alone to de- 
termine in their verdict whether the crime is murder in the 
first or second degree. State v. Gadberry, 117 N. C. 811, 23 
S. E. 477; State v. Bagley, 158 N. C. 608, 73 S. E. 995; State 
v. Murphy, 157 N. C. 614, 72 S. E. 1075. And the record must 
show that they have so done, in order that there may be a 
proper judgment. State v. Lucas, 124 N. C. 825, 827, 32 S. E. 
962; State v. Truesdale, 125 N. C. 696, 34 S. E. 646. 

Failure To Determine Degree.—Where the degree of mur- 
der is not expressed in the verdict, the judge should tell 
the jury to reconsider their finding, for the purpose of speci- 
fying the crime, and upon response being made by them of 
murder in the first degree, the verdict is properly recorded 
accordingly. State v. Bagley, 158 N. C. 608, 73 S. E. 
995. 

Judge May Exclude Second Degree in Charge.—When the 
entire evidence shows, and no other reasonable inference can 
be fairly drawn therefrom, that the murder was committed 
either by lying in wait or in an attempt to perpetrate a 
felony, and the controverted question is the identity of 
prisoner as the murderer, the trial judge does not commit 
error in charging the jury to render a verdict of guilty of 
murder in the first degree or not guilty. State v. Wiggins, 
171 N. C. 813, 817, 89 S. E. 58; State v. Spevey, 151 N. C. 676, 
65.8. E.-995. 

In prosecution for murder, defendant’s premeditation 
end deliberation are questions of fact, to be determined by 
jury under this section and section 14-17, and not ques- 
tions of law for judge, and must be proved beyond a rea- 
sonable doubt. State v. Newsome, 195 N. C. 552, 143 S. 
15 EY). 

Verdict Construed According to Charge.—The verdict must 
be construed according to the charge and the evidence and 
when these make it certain beyond question, the law has 
been complied with. State v. Gilchrist, 113 N. C. 673, 18 
S. E. 319. State v. Wiggins, 171 N. C. 813, 817, 89 S. E. 58. 


Mere Killing Presumes Second Degree Murder.—Since the 
Act of 1893, the killing being proved, and nothing else ap- 
pearing, the law presumes malice, but not premeditation and 
deliberation, and the killing is murder in the second degree. 
State v. Hicks, 125 N. C. 636, 639, 43 S. E. 247. 

“In all indictments for homicide, when the intentional kill- 
ing is established or admitted, the law presumes malice from 
the use of a deadly weapon, and the defendant is guilty of 
murder (now in the second degree) unless he can satisfy 
the jury of the truth of facts which justify or excuse his 
act, or mitigate it to manslaughter.’”’ State v. Lane, 166 N. 
G.i333, 3395 Sle Sueno: 

But a conviction of murder in the first degree may be had 
upon sufficient circumstantial evidence. State v. Bazemore, 
193. N. ;C. 336; 137 S: 8.1725 State.y., Melton, 1874N2.C) 4812 
122 S. E. 17; State v. Matthews, 66 N. C. 106. 

When First Degree Presumed.—A homicide committed in 
the perpetration of, or in an attempt to perpetrate, a rob- 
bery will be deemed murder in the first degree, the jury be- 
ing governed by the evidence under proper instructions in 
finding that or a less offense. State v. Lane, 166 N. C. 
333, 334, 81 S. E. 620. 

In an indictment for murder, when the homicide is shown 
or admitted to have been intentionally committed by lying 
in. wait, poisoning, starvation, imprisonment, or torture, 
the law raises the presumption of murder in the first de- 
gree, but none the less if the jury convict of a less of- 
feuse, it is within their power so to do under the statute, 
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and the prisoner has no cause to complain that he was not 
convicted of the higher offense. State v. Matthews, 142 N. 
C.621,455.. Ss 3..342, 

A defendant will not be permitted to plead guilty to 
murder in the first degree under this section, and this rule 
applies to all indictments for murder, including murder per- 
petrated by means of poison, lying in wait, imprisonment, 
starving, torture or otherwise. State v. Blue, 219 N. Cc. 
612, 14 S. E: (2d) 635, 


Evidence.—Where all the evidence at a trial for mur- 
der tends to show murder in the first degree in that the 
murder was committed by poisoning, starvation, lying in 


wait, imprisonment, torture, or in the perpetration or at- 
tempt to perpetrate a felony, the trial court may _ in- 
struct the jury that they may render only one of two 


verdicts, murder in the first degree, or not guilty. But 
where the evidence tends to show that the killing was with 
a deadly weapon, and the State in one phase of its case 
relies on premeditation and deliberation, the presumption 
is that the murder was in the second degree, with the 
burden of proving premeditation beyond a_ reasonable 
doubt on the State, in order to constitute it murder in 
the first degree, and under these circumstances it is er- 
ror for the trial court to fail to charge the jury that they 
might find the prisoner guilty of murder in the second 
degree. State v. Newsome, 195 N. C. 552, 143 S. E. 187. 
Quoted in State v. Puckett, 211 N. C. 66. 189 S. E. 183. 
Cited in State v. Thornton, 211 N. C. 413, 190 S. E. 758; 


State v. Goodwin, 211 N. C. 419, 190 S. E. 761; State v. Good- 
ing, 196 N. C. 710, 146 S.. E. 806. 


§ 15-173. Demurrer to the evidence—When on 
the trial of any criminal action in the superior 
court, or in any criminal court, the state has pro- 
duced its evidence and rested its case, the defend- 
ant may move to dismiss the action or for judg- 
ment of nonsuit. If the motion is allowed, 
judgment shall be entered accordingly; and such 
judgment shall have the force and effect of a ver- 
dict of “not guilty” as to such defendant. If the 
motion is refused, the defendant may except; 
and if the defendant introduces no evi- 
dence, the case shall be submitted to the jury as 
in other cases, and the defendant shall have the 
benefit of his exception on appeal to the supreme 
court. 


Nothing in this section shall prevent the defend- 
ant from introducing evidence after his motion for 
nonsuit has been overruled; and he may again 
move for judgment of nonsuit after all of the evi- 
dence in the case is concluded. If the motion is 
then refused, upon consideration of all of the evi- 
dence, the defendant may except; and, after the 
jury has rendered its verdict, he shall have the 
benefit of such latter exception on appeal to the 
supreme court. If defendant’s motion for judgment 
of nonsuit be granted, or be sustained on appeal to 
the supreme court, it shall in all cases have the 
force and effect of a verdict of “not guilty.” 
(1918, c. 73; Ex. Sess. 1913, c. 32; C. S. 4643.) 


Cross References.—As to demurrer to the evidence in 
civil cases, see § 1-183. As to motions in civil actions 
heard at criminal term, see § 7-72. 

Compared with Section 1-183.—This section serves, and 
was intended to serve, the same purpose in criminal prose- 
cutions as is accomplished by section 1-183, in civil actions. 
State v. Fulcher, 184 N. C. 663, 665, 113 S. E. 769; State 
v. Sigmon, 190 N. C. 687, 130 S. E. 854; State v. Ormond, 
dN. ©)5437, 191 St. E...22;: State v.. Norris; 206 Nie C191; 
173)\S. Es 14, 

On motion to nonsuit, the court is required merely to as- 
certain whether there is any competent evidence to sustain 
the allegations of the indictment. State v. Landin, 209 N. 
C. 20, 182 S. E. 689. See also, State v. Lefevers, 216 N. C. 
494, SS. Bi ad) 552: 

A motion for judgment as of nonsuit should be denied 
if there is any evidence tending to prove the fact in issue, 
or which reasonably conduces the conclusion of guilt as a 
fairly logical and legitimate deduction, but evidence which 
merely raises a suspicion or conjecture of the fact of guilt 
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is insufficient to be submitted to the jury. State v. Ste- 
phenson, 218 N. C. 258, 10 S. E. (2d) 819. 

Sufficiency of Evidence May Be Challenged if Motion 
Timely Made.—If the defendant, on trial for murder, wishes 
to challenge the sufficiency of the evidence to show pre- 
meditation and deliberation beyond a reasonable doubt, 
motion to nonsuit under this section, on the capital charge, 
should be lodged at the close of the State’s case, excep- 
tion noted, if overruled, and the motion renewed at the 
close of all the evidence, and exception again noted, if 
overruled. State v. Bittings, 206 N. C. 798, 802, 175 S. E. 
299. 

A motion for judgment of nonsuit, under this section, 
must be made at the close of the state’s evidence in order 


for a motion thereunder made at the close of all the evi- 
dence to be considered. State v. Ormond, 211 N. C. 437, 
439, 191 "Ss Be 22: 


Motion Must Be Renewed.—A motion as of nonsuit upon 
the evidence will not be considered when it is not renewed 
after the conclusion of all the evidence as this section re- 
quires. State v. Helms, 181 N. C. 566, 107 S. E. 228. See 
also, State v. Kiziah, 217 N. C. 399, 8 S. E. (2d) 474. 


Same—Waiver.—Where the defendant in a criminal action 
moves for the dismissal or for judgment as of nonsuit after 
the close of the State’s evidence, and thereafter elects to in- 
troduce his own evidence, his failure to renew his motion 
after the whole evidence has ‘been introduced is a waiver 
of his right to insist upon his first exception, and it is not 
subject to review in the Supreme Court on appeal. State v. 
Hayes, 1187 9No (GC. 490 1225S ob. 13: 

See also, State v. Hargett, 196 N. C. 692, 146 S. E. 801; 
State iy),.Chapmant 221 IN; Cho157. 219 eS Ed) eos: 

Only incriminating evidence need be considered upon de- 
fendant’s motion as of nonsuit under this section, and con- 
tradictions in the inculpatory testimony and equivocations 
of some of the State’s witnesses, which affects the 
weight or credibility of the evidence but not its com- 
petency, need not be taken into account in determining 
whether there is any competent evidence to sustain the 
allegations of the indictment. State v. Satterfield, 207 
N. C. 118. 176 S. E. 466. See also, State v. Moses, 207 
Nee re 20 LAG. wos) oboe 2Ore 

When Motion Denied.—A motion to dismiss or as of nons 
suit upon the evidence in a criminal case, will be denied if 
the evidence is sufficient, considered in the light most favor- 
able to the State, to prove guilt of the defendant beyond a 
reasonable doubt. State v. Sigmon, 190 N. C. 684, 130 S. EB. 
854. 

Where evidence in a criminal case and 
where, considering the evidence in the light most favor- 
able to the State, the jury might find the defendant 
guilty, a motion as of nonsuit is properly denied. State 
va Carr, 196 N. C. 129, 130,.144 S. BE. 698. 

Excepting to Entire Evidence.—Where a defendant in a 
a criminal action desires to except to the sufficiency to 
the evidence to convict him, his excepting, under this sec- 
tion, at the close of the State’s evidence, and upon the over- 
ruling of his motion to nonsuit, excepting at the close of all 
the evidence, brings his exception to the Supreme Court on 
appeal upon the sufficiency of the entire evidence to con- 
vict, and is the proper procedure for that purpose. State v. 
Kellys 186.Na Gardoo, 1197S, B.- 755; 


Consideration of Entire Evidence on Appeal.—In State v- 
Pasour, 183 N. C. 793, 794, 111 S. E. 779, the court said: 
“Both before and after he had introduced evidence, the de- 
fendant mcved to dismiss the prosecution as in case of non- 
suit, and duly excepted to the court’s denial of his motion, 
The exceptions, therefore, require a consideration of the 
entire evidence.” 

An exception to a motion to dismiss in a criminal action 
taken after the close of the State’s evidence, and renewed 
by defendant after the introduction of his own evidence, 
does not confine the appeal to the State’s evidence alone, and 
a conviction will be sustained under the second exception 
if there is any sufficient evidence on the whole record of the 
defendant’s guilt. State v. Brinkley, 183 N. C. 720, 110 S. 
LORE SE 

Upon appeal from the denial of a motion as of nonsuit 
in a criminal action, review of the evidence is not con- 
fined to the State’s evidence alone, but all the evidence 
in the State’s favor, taken in the light most favorable 
to the State and giving it every reasonable intendment 
therefrom, will be considered, and where there is suffi- 
cient evidence of the defendant’s guilt upon the whole 
record, the action of the trial judge in denying the mo- 
tion of nonsuit will be upheld. State v. Lawrence, 195 
NWreGie 562, 146 . $8.) B. 395. 

A motion as of nonsuit in a criminal case at the close 
of the State’s evidence, renewed after all the evidence 
has been introduced, does not confine its sufficiency to 


is conflicting 
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the time of the first motion, and will be denied if there 
is sufficient evidence in the State’s behalf viewing all the 
evidence in its entirety. State v. Earp, 196 N. C. 164, 
1459S.) B23: 

When upon the trial of a criminal action, the state pro- 
duces its evidence and rests, and the defendant preserves 
his exception to the refusal of his motion for judgment as 
of nonsuit, and, after offering evidence and the case closed, 
defendant renews his motion for judgment as of nonsuit, 
the court must act, not only in the light of the evidence 
of the state, but of all the evidence; and, in such case, the 
defendant is entitled to the benefit only of his exception to 
the refusal of the latter motion. State v. Norton, 222 N. 
AIS i.e Ly (2d), 301, 

Same—Supreme Court Not to Weigh Evidence.—This sec- 
tion provides that if on the motion the judgment of nonsuit 
is allowed on appeal, “It shall, in all cases, have the force 
and effect of a verdict of not guilty.’ This is not, therefore, 
the case of a new trial for some error of the judge, but is 
a verdict by the court of not guilty, which theretofore was 
without precedent. But the statute certainly did not intend 
that the Supreme Court should weigh the evidence and ren- 
der a verdict. State v. Cooke, 176 N. C. 731, 735, 97 S. E. 
171. 

Sufficiency of Evidence—Upon a motion for judgment as 
of nonsuit, the evidence must be considered in the light 
most favorable to the State and the court will not pass upon 
its weight or the credibility of the witnesses. State v. 
Rountree, 181 N. C. 535, 106 S. E. 669; State v. Atlantic Ice, 
etc., Co., 210 N. C. 742, 188 S. E. 412. See State v. Eubanks, 
209 N. C. 758, 763, 184 S. E. 8&9. See also, State v. Mann, 
DICE Crs 21 Oral se Some Bp oo ede 

A demurrer to the evidence presents only the question 
of the sufficiency of the evidence to carry the case to the 
jury, the weight and credibility of the evidence being for 
the jury and not the court. State v. Smith, 221° N. C. 400, 
20 S. E. (2d) 360; State v. Johnson, 220 N. C. 773, 18 S. E. 
(2d) 358. 

The requirement that the evidence must be sufficient to 
convict beyond a reasonable doubt in criminal actions, is for 
the benefit of the defendant; and it requires the State to 
satisfy a jury to a moral certainty of the truth of the 
charge. State v. Sigmon, 190 N. C. 684, 130 S. E. 854. 

On a motion for nonsuit in a criminal action, the evi- 
dence is to be taken in the light most favorable to the 
State, and it is entitled to the benefit of every reasonable 
intendment upon the evidence, and every reasonable in- 
ference to be drawn therefrom. State v. Fleming, 194 N. 
C. 42, 138 S. E. 342. See also State v. Lawrence, 196 N. 
C. 562, 146 S. EB. 395; State v. Durham, 201 N. C. 724, 161 
S. E. 398; State v. Smoak, 213 N. C. 79, 195 S. EB. 72; State 
v. Adams, 213 N. C. 243, 195 S. E. 822; State v. Hammonds, 
216 N, C. 67,.3 S. EE. (2d) 439: State vy. Brown, 218 Na © 
415, 11S: oF. (2d)! 321. 

‘In considering a motion to dismiss the action under the 
statute, we are merely to ascertain whether there is any 
evidence to sustain the indictment; and in deciding the 
question we must not forget that the State is entitled to 
the most favorable interpretation of the circumstances 
and all inferences that may fairly be drawn from them. 
De vecanison, 171 IN. C818. 5895. Fo30-°S. ve Rountree, 


IRIN. Ca55550 106) 52 Eb. 669.) “State -v. Carrs 195.) N.C. 
129, 133, 144. S. E. 698. 

Upon motion to dismiss under this section, it is re- 
quired that the court ascertain merely whether there is 


any sufficient evidence to sustain the allegations of the 
indictment and not whether it be true nor whether the 
jury should believe it. State v. McLeod, 196 N. C. 542, 
146 S. E. 409. 

Where the evidence for the state where the defendants 
are charged with fornication and adultery, shows no more 
than that the defendants had opportunities to commit the 
erime, on motion of the defendants, the action should be 
dismissed, and a verdict of not guilty, entered under this 
section. State v. Woodell, 211 N. C. 635, 636, 191 S. E. 
334. 

Evidence that the defendants had assisted a prisoner to es- 
cape is held insufficient in State v. Pace, 192 N. C. 780, 136 
S. E. 11 and the motion for judgment of nonsuit as provided 
in this section should have been granted. 

The court said in State v. Woodell, 211 N. C. 635, 636, 
191 S. E. 334, citing State v. Prince, 182 N. C. 788, 108 
S. E. 330, that when it is said that there is no evidence 
to go to the jury, it does not mean that there is liter- 
ally and absolutely none, for as to this there could be no 
room for any controversy, but there is none which ovght 
reasonably to satisfy the jury that the fact sought to be 
proved is established. 

On a trial for the destruction of certain pages of a 
book in the office of the register of deeds, wherein 
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the defendant’s interest in so doing has been shown, it 
is required of the State to show that the offense was 
committed on the day the defendant had an opportunity 
to commit the offense, and a margin of several weeks, in 
which the offense might have been committed, during 
which time the books were open to the public generally, 
is insufficient evidence to be submitted to the jury, and 
defendant’s motion as of nonsuit should have been allowed. 
State v. Swinson, 196 N. C. 100, 144 S. E. 555. 

Upon a motion as of nonsuit in a criminal action, made at 
the close of the State’s evidence and renewed at the close of 
all of the evidence, all the evidence, whether offered by the 
State or elicited from defendant’s witnesses, will be consid- 
ered in the light most favorable to the State, and it is en- 
titled to every reasonable intendment thereon and every rea- 
sonable inference therefrom, and only evidence favorable to 
the State will be considered, the weight and credibility of 
the evidence being for the jury. State v. Ammons, 204 N. C. 
753, 169 S. E. 631; State v. Shipman, 202 N. C. 518, 163 S. 
BY. 65/s.a:State. vee Wann, 6219 Nay Cie 12 13 Sas (ed ered 7a 
132 A. dy.) R. 1309. 

Upon motion as of nonsuit in a criminal action, under this 
section, the evidence is to be considered in the light most 
favorable to the State, and if there is any evidence tending 
to prove the fact of guilt or which reasonably conduces to its 
conclusion as a fairly logical and legitimate deduction, and 
not such as merely raises a suspicion or conjecture of guilt, 
it is for the jury to say whether ‘they are convinced beyond 
a reasonable doubt of the fact of guilt. State v. Marion, 200 
N. C. 715, 158 S. E. 406. 


Same — Accident Rather than Homicide. — Evidence 
tending only to show, upon a trial for wife murder, that 
the prisoner unintentionally in his sleep, as a result of a 
bad dream, inflicted upon his wife a wound too slight tu 
have caused her death, except that from its neglect of 
treatment it may have been possible for blood poisoning 
to have set in therefrom that caused her death, is insuf- 
ficient in law to sustain a conviction of manslaughter, 
and defendant’s motion as of nonsuit, should have been 
sustained, under this section. State v. Everett, 194 N. 
C. 442, 140 S. E. 22. See also, State v. Tankersley, 172 N. 
C955 SOT See SL 

Same—Rape.—Evidence tending to show that the de- 
ceased was ravished by a person suffering from gonor- 
rhea, and that she died from the assault and choking, 
with further evidence that the defendant had the disease 
and that his shoes fitted the tracks made at the time of 
the crime around the house of the deceased and at the 
place of the crime, is sufficient, taken with other evi- 
dence of guilt, to be submitted to the jury and to sus- 
tain their verdict thereon of murder in the first degree. 
State v. Mcleod, 196 N. C. 542, 146 S. E. 409. 

Same—Tending Only to Exculpate-——-Where the State’s 
evidence and that of the defendant are substantially to the 
same effect, in an action for an assault, and tend only to 
exculpate the defendant, his motion as of non-suit after all 
the evidence has been introduced, considering it as a whole, 
should be sustained. State v. Fulcher, 184 N. C. 663, 113 S. 
E. 769. 

Same—Father Shielding Child.—The father may shield his 
child from assault of another to the extent necessary for the 
purpose without himself being guilty of an assault; and 
where he has done so, without the use of excessive force, as 
appears from all the evidence in the case, his motion as of 
nonsuit at the close of his evidence should be granted. State 
vw. Fulcher, 184 N. C. 663, 11 S. E. 769. 


Same—Personal Presence of Defendant—In a criminal 
prosecution for felonious breaking and entering, larceny and 
receiving against several defendants, resulting in convic- 
tion of one of them of larceny only, a motion for nonsuit 
under this section, was properly denied, where the state’s 
evidence tended to show that this defendant and one of the 
cther defendants planned the theft and this defendant ad- 
vised, aided and abetted his codefendant therein, though 
not personally present when the theft occurred, State v. 
King, 222 N. C. 239, 22 S. E. (2d) 445. 

Same—Recert Possession of Stolen Goods.—Evidence that 
a cotton mill had been broken into and that goods taken 
therefrom had been found in defendant’s possession within 
an hour or two thereafter, with further evidence of his un- 
lawful possession, is sufficient for conviction, under the pro- 
visions of section 14-54, and defendant’s demurrer to the 
State’s evidence or motion for dismissal thereon, is properly 
overruled. State v. Williams, 187 N. C. 492, 122 S. E. 13. 

Evidence from which the jury might infer that stolen 
goods were thereafter in the constructive possession of 
defendant will not justify an inference that at such time 
defendant knew the goods to have been stolen, and where 
the evidence is sufficient to support only the first inference 
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the defendant’s motion as of nonsuit should be allowed 
<r this section. State v. Anthony, 206 N. C. 120, 173 
vo ee AZ. 

Same—Evidence Raising Suspicion Only.—Evidence that 
does no more than raise a suspicion, somewhat strong per- 
haps, of a homicide and the defendant’s guilt, is not enough 
on a prosecution for murder and demurrer to the evidence 
will be sustained. State v. Carter, 204 N. C. 304, 305, 168 S. 
E,. 204. 

Same—Malicious Castration. — The direct evidence of the 
guilt of one of the defendants in a prosecution for malicious 
castration, and the circumstantial evidence as to the other’s 
participation and guilt is held sufficient to overrule their mo- 
tions as of nonsuit. State v. Ammons, 204 N. C. 753, 169 S. 
E. 631. 

Same—Identity.—In a prosecution for homicide the evidence 
of the defendant’s identity as the perpetrator of the crime is 
sufficient to be submitted to the jury, the weight and credi- 
bility of the wife’s identification of the defendant being for 
their determination, and defendant’s motion as of nonsuit on 
the ground that her testimony was based upon imagination 
and auto-suggestion was properly refused. State v. Fogle- 
man, 204 N. C. 401, 168 S. E. 536. 

Same—Conspiracy. -—- Where the direct circumstantial evi- 
dence in this case tends to show that defendant had quarreled 
with deceased and had entered into a conspiracy to kill him, 
that deceased was murdered and that all the conspirators, 
including the appealing defendant, were present, aiding and 
abetting in the commission of the crime, the evidence is suffi- 
cient to be submitted to the jury and motion for non-suit was 
properly overruled. State v. Brown, 204 N. C. 392, 168 S. E. 
5323 

Same—Assault with Intent to Kill_—_In a prosecution, for a 
secret assault and battery with a deadly weapon with malice 
and intent to kill, evidence that there had been ill-feeling be- 
tween the prosecuting witness and the defendant, that the 
prosecuting witness had seen and recognized the defendant 
standing cutside a window in the witness’s home, that the 
defendant appeared there suddenly at night and shot the 
Prosecuting witness before he could do anything, and se- 
riously wounded him, is sufficient to overrule defendant’s mo- 
tion as of nonsuit, and to show that the assault was done in 
a secret manner. State v. Mclamb, 203 N. C. 442, 166 S. E. 
507. 

Same—Assault with Intent te Rape.—Upon an indictment 
charging an assault with intent to commit rape, defendant 
may be convicted of an assault upon a female as though 
separately charged, and motion to dismiss under this sec- 
tion was properly refused where there was sufficient evi- 
dence to convict of an assault. State v. Jones, 222 N. C. 
Bien Pon ntn., (2d) S12 

Same—Operation of (Prohibited Mechanical Device.—Evi- 
dence tending to show that defendant was the owner of 
an automobile, and had been seen in same prior to its 
capture, and that when the automobile was subsequently 
captured it was being driven by others and had attached 
thereto a mechanical device for the emission of excessive 
smoke or gas, is insufficient to resist defendant’s motion 
as of nonsuit under this section, in a prosecution under 
§ 4506(b). State v: Yates, 208 N. C. 194, 179 S. E. 756. 
[Section 4506(b) has been superseded by section 2621(285), 
now G. §S. § 20-136]. 

Conflictmg LEvidence.—Where the prosecutor’s goods have 
been stolen two days before and they are found in the de- 
fendant’s possession, with conflicting evidence upon the 
question of his having stolen them, the cases can only be 
determined by the jury, and the defendant’s motion under 
this section to dismiss must be denied. State v. Jenkins, 
TSZeN ee B18, 108.0, 5. 76/7. 


When the defendant is on trial under a criminal indict- 
ment for recklessly driving his car and colliding with an- 
other car in which deceased was riding, on a public high- 
way, causing her death, and there is both direct and 
circumstantial evidence that the defendant was driving 
the car at the time, which his own testimony and evi- 
dence of his witnesses contradicts, his motion for judgment 
as in case of nonsuit, made at the close of the State’s evi- 
dence and renewed after all the evidence, is properly de- 
nied. State v. Leonard, 195 N. C. 242, 141 S. E. 736. 


Variance. — The defendant in a criminal action may 
raise the question of a variance between the indictment 
and the proof by a motion to dismiss the prosecution as 
in case of nonsuit. This is clearly set forth in S. v. 
Gibson, 170 N. C. 697, 86 S. E. 774; S. v. Harbert, 185 
NAC 7605.18 S. B.os09. ve Elarris,.195/..Ney Cops0e,s 141 
S. E. 883; State v. Grace, 196 N. C. 280, 281, 145 S. E. 
399. 

Where there is a fatal variance between the indictment 
and the proof, it is proper to sustain the demurrer to the 
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evidence, or to dismiss the action as in case of nonsuit. 


State v. Franklin, 204 N. C. 157, 158, 167 S. E. 569. See 
also, State v. Martin, 199 N. C. 636, 155 S. E. 447. 
Effect of Reversal of Judgment of Guilty.—Under the 


provisions of this section the reversal of a ‘judgment of 
guilty has the force and effect of a verdict of ‘‘not guilty.” 
State v. Corey, 199 N. C.-209, 153 S: E. 923. 

Motion will not lie for failure of the state to offer evi- 
dence of a nonessential averment in the indictment, when 
each essential element of the offense is supported by com- 
petent evidence. State v. Atkinson, 210 N. C. 661, 188 
Sot Bs azss 

Demurrer to the Evidence Properly Sustained.—See State 
v. Sims, 208 N. C. 459, 460, 181 S. E. 269, wherein defend- 
ant’s identity was not established; State v. White, 208 N. 
C. 537, 181 S. E. 558, wherein defendant’s identity was not 
established; State v. Landin, 209 N. C. 20, 22, 182 S. E. 689, 
wherein defendant’s negligence was held harmless; State v. 
Creech, 210 N. C. 700, 188 S. E. 316, wherein owner of car 
did not know driver was intoxicated. 


Demurrer to the Evidence Properly Denied.—See State v. 
Webber, 210 N. C. 137, 18 S$. E. 659, wherein evidence 
stowed defendant was driving at fifty miles an hour before 
collision; State v. Smith, 211 N. C. 93, 189 S. E. 175, wherein 
evidence showed felonious intent to commit rape; State v. 
Vincent, 222 N. C. 543, 23 S. E. (2d) 832, evidence showing 
identity in rape; State v. Reynolds, 222 N. C. 40, 21 S. E. 
(2d) 813, evidence showing felonious breaking and entry 
and showing identity. 

Applied in State v. Callett, 211 N. C. 563, 191 S. E. 27; 
State v. McDonald, 211 N. C. 672, 191 S. E. 733; State v. 
Brewington, 212 N. C. 244, 193 S. E. 24; State v. Delk, 212 
N. C. 631, 194 S. E. 94; State v. Lockey, 214 N. C. 525, 199 
S. E. 715; State v. Myers, 214 N. C. 652, 200 S. E. 443; State 
v. Forte, 222 N. C. 537, 23 S. E. (2d) 842; State v. Johnson, 
220 N. C. 252, 17 S. E. (2d) 7; State v. Todd, 222 N. C. 346, 
23S. E. (2d) 47; State v. Goodman, 220 N. C. 250, 17 S. E- 
(2d) 8. 

Cited in State v. Pridgen, 194 N. C. 795, 139 S. E. 601; 
State v. Mickle, 194 N. C. 808, 140 S. E. 150; State v. Eu- 
banks, 194 N. C. 319, 320, 139 S. E. 451; State v. Dowell, 
1950 N.» Ca523, 524,143 S. B.0 1337 (State v. ,Golden, 196 NN. 
C. 246, 247, 145 S. E. 236; State v. Weston, 197 N. C. 25, 
26, 147 S. EB. 618; State v. McKinnon, 197 N. C. 576, 150 S. 
E. 25; State v. Hickey, 198 N. C. 45, 47, 150 S. E. 615; State 
v. Burleson, 198 N. C. 61, 62, 150 S. E. 628; State v. Mc- 
Leod, 198 N. C. 649, 152 S. E. 895; State v. Spivey, 198 N. C. 
055) 153095 Boecoow state v.. Ritter, 199 N. C. 116, 119) 154° S. 
E. 62; State v. Beal, 199 N. C. 278, 287, 154 S. E. 604; State 
v. Johnson, 199 N. C. 429, 430, 154 S. E. 730; State v. Size- 
more, 199 N. C. 687, 688, 155 S. E. 724; State v. Baker, 199 
Ne Gre578 50155) Si 9249; "State sv. Pletcher, 199<N.C. :815, 
816, 155 S. E. 927; State v. Wrenn, 198 N. C. 260, 151 S. E. 
261 State v. Newton, 207) N. GC. 323, 325, 177 Ss EB. 184; 
State v. Mansfield, 207 N. C. 233, 234, 176 S. E. 761; 
State v. Mozingo, 207 N. C. 247, 249, 176 S. E. 582; State 
v. Wilson, 205 N. C. 376, 377, 171 S. E. 338; State v. Da- 
vidson, 205 N. C. 735, 738, 172 S. E. 489; State v. Anderson, 
208 N. C. 771, 182 S. E. 643; State v. Jones, 209 N. C. 49, 182 
S. E. 699; State v. Camby, 209 N. C. 50, 182 S. EB. 715; State 
v. Langley, 209 N. C. 178, 183 S. E. 526; State v. Hinson, 209 
N. C. 187, 183 S. E. 397; State v. Lewis, 209 N. C. 191, 183 
S. E. 357; State v. Oakley, 210 N. C. 206, 186 S. E. 244; 
State v. Gallman, 210 N. C. 288, 186 S. E. 236;- State v. 
Evans, 211 N. C. 458, 190 S. E. 724; State v. Hawkins, 214 
N. C. 326, 199 S. E. 284; State v. Caldwell, 212 N C. 484, 
198° S2)58716:| Statetv.e. Petry, 212 N.C) 533; 9193. .S.5B: 07275 
State v. Hanford, 212 N. C. 746, 194 S. E. 481; State v. 
Libby, 213 N. C. 662, 197 S. E. 154; State v. Epps, 213 N. C. 
709, 197 S. BE. 580; State v. Stiers, 214 N. C. 126, 198 S. E. 
601; State v. Bowser, 214 N. C. 249, 199 S. E. 31; State v. 
Hudson, 218 N. C. 219, 10 S. E. (2d) 730; State v. Wilson, 
218 N. GC. 769, 12 S: E. (2d) 654; State y. Jones, 215 N. C. 
600,52; S20 Ef (2d) 867. 


§ 15-174. New trial to defendant—The courts 
may grant new trials in criminal cases when the 
defendant is found guilty, under the same rules 
and regulations as in civil cases. (Rev., s. 3272; 
Code, s. 1202; R. C, c. 35, s. 35; 1815, c. 895; C. 
S. 4644.) 

Cross Reference.—As to new trial in civil cases, see § 1- 
207 and notes thereto. , 

Rule Similar at Common Law.—Independent of this sec- 
tion, the rule of the common law was the same and in 
Wharton’s Criminal Law, sec. 3391, it is laid down that “at 


common law the court trying the case, is the sole tribunal 
by whom a new trial can be granted, and its refusal so to 
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do being matter of discretion is no ground for a writ of er- 
ror.” State v. Bennett, 93 N. C. 503, 506. 

New Trial Not Granted After Acquittal._After a verdict 
of acquittal on a State prosecution, a new trial is not al- 
lowed by this section. State v. Taylor, 8 N. C. 462. 

Newly Discovered Evidence——A motion for new trial for 
newly discovered evidence will not be granted even In a 
civil case, where the evidence is merely cumulative or where 
it was withheld by the party moving. State v. Lilliston, 
141 N. C. 857, 54 S. E. 427. 

Motions for new trials for newly discovered evidence can- 
not be entertained in the Supreme Court in criminal cases. 
State v. Lilliston, 141 N. C. 857, 54 S. E. 427. 

Disqualification of Jurors and Newly Discovered Evidence. 
—Where a judgment of the Supreme Court in’a criminal 
case has been certified to the Clerk of the Superior Court, 
the case is in the latter court for execution of the sentence, 
and a motion for a new trial may be there entertained for 
disqualification of jurors and for newly discovered evidence. 
State v. Casey, 201 N. C. 620, 161 S. E. 81. 

When Judgment Set Aside——A judgment regularly en- 
tered at one term of the court, cannot be set aside at a 
subsequent term, except in cases of surprise, mistake or ex- 
cusable neglect. State v. Bennett, 93 N. C. 503. 


§ 15-175. Nol. pros. after two terms; when ca- 
pias and subpoenas to issue.—A nolle prosequi 
“with leave” shall be entered in all criminal actions 
in which the indictment has been pending for two 
terms of court and the defendant has not been 
apprehended and in which a nolle prosequi has not 
been entered, unless the judge for good cause 
shown shall order otherwise. The clerk of the su- 
perior court shall issue a capias for the arrest of 
any defendant named in any criminal action 
in which a  nolle prosequi' has been en- 
tered when he has reasonable ground for be- 
lieving that such defendant may be arrested 
or upon the application of the solicitor of 
the district. When any defendant shall be arrested 
it shall be the duty of the clerk to issue a subpoena 
for the witnesses for the state indorsed on the in- 
dictinerrtan (hevisesato2toseL O00, sca OOUyrSS )lea as 
CLS. 4645)) 


Cross Reference.—As to clerk’s record of 
with leave cases, see § 2-42, paragraph 34. 

In General.—A nolle prosequi is merely a declaration on 
the part of the solicitor that he will not then prosecute the 
suit further, and is not an acquittal, although its effect is 
to discharge the defendant without delay. Wilkinson v. 
Wilkinson, 159 N. C. 265, 74 S. E. 740. 

Effect of Nol. Pros.—A nol. pros. in criminal proceedings 
does not amount to an acquittal, and the defendant may be 
arrested again upon the same bill and put to trial. State 
Vou Dhornton,, 35) IN. GCG. 256; State vy. Baggart,.170)N. C. 737, 
744, 87 S. E. 31; State v. Smith, 129 N. C. 546, 40 S. E. 1. 

Discretion of Attorney General.—The attorney general has 
a discretionary power to enter a nolle prosequi, and the 
court will not interfere, unless the power be oppressively 
used. State v. Thompson, 10 N. C. 613; State v. Buchanan, 
23) Nee Co759: 

Permission of Court for New Capias.—Where a nolle pros- 
equi has been entered in a criminal case, a capias will not 
issue as a matter of course upon the will of the prosecuting 
officer, but only upon permission of the court first obtained. 
State v. Thornton, 35 N. C. 256. 

Same—When Unnecessary.—Where a “nolle prosequi with 
leave,” is entered, it authorizes the clerk, at the request of 
the solicitor, to issue another capias. State v. Smith, 129 N. 
Cy 546,240.05. BT. 


§ 15-176. Prisoner not to be tried in prison uni- 
form.—It shall be unlawful for any sheriff, jailer 
or other officer to require any person imprisoned 
in jail to appear in any court for trial dressed in 
the uniform or dress of a prisoner or convict, or 
in any uniform or apparel other than ordinary 
civilian’s dress, or with shaven or clipped head. 
And no person charged with a criminal offense 
shall be tried in any court while dressed in the uni- 
form or dress of a prisoner or convict, or in any uni- 
form or apparel other than ordinary civilian’s dress, 


nolle prosequi 
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or with head shaven or clipped by or under the 
direction and requirement of any sheriff, jailer or 
other officer, unless the head was shaven or 
clipped while such person was serving a term of 
imprisonment for the commission of a crime. 
Any sheriff, jailer or other officer who violates 
the provisions of this section shall be guilty of a 
misdemeanor. (1915, c. 124; C. S. 4646.) 


Art. 18. Appeal. 


§ 15-177. Appeal from justice, trial de novo.— 
The accused may appeal from the sentence of the 
justice to the superior court of the county. On 
such appeal being prayed, the justice shall recog- 
nize both the prosecutor and the accused, and all 
the material witnesses, to appear at the next term 
of the court, in such sums as he shall think proper; 
and he may require the accused to give sureties 
for his appearance as aforesaid. In all cases of ap- 
peal, the trial shall be anew, without prejudice 
from the former proceedings. (Rev., s. 3274; 
Code, s. 900; 1868-9, c. 178, subc. 4, s. 11; 1879, c. 
92, s. 10; C. S. 4647.) 


Cress References.—As to appeal in civil cases, see § 1- 
299 and notes thereto. As to appeal by state, see § 15-179. 
As to recordari as substitute for appeal, see § 1-269. 

In Gereral.—These provisions have reference to criminai 
cases wherein the magistrate gives judgment against a 
party charged with a criminal offense, and imposes on him 
a punishment by fine or imprisonment. This is apparent 
from the nature of the matter, and as well from the lan- 
guage employed. They refer to the conviction and sentence 
of defendants. State v. Lyon, 93 N. C. 575, 577. 

Right of Appeal Has Been Modified.—The right of ap- 
peal to the Superior Court from conviction in a justice’s 
court of a misdemeanor within the justice’s jurisdiction, as 
provided by this section, has been modified by the statutes 
and 


establishing expanding the uniform system of re- 
corders’ courts, and under the general provisions of § 7- 
243, an appeal from a conviction of simple assault in a 


justice’s court must first be taken to the recorder’s court 
and not the Superior Court in the counties affected by the 
act, | State v. Baldwin,, 205g5Ne CG. 274, 2170 1 Sekys 0458 

Judgment Must Be Final in Nature.—The appeal must he 
from a final judgment. State v. Seaboard Air Line R. R., 
169 N. C. 295, 84 S. E. 283; State v. Bailey, 65 N. C. 426; 
State v. Pollard, 83 N. C. 598. 

Appeal as Matter of Right.—Under this section, a defend- 
ant found guilty of an offense of which the justice of the 
peace has final jurisdiction and an order is made without 
defendant’s consent that judgment be suspended upon pay- 
ment of costs, need not resort to the circuitous remedy of a 
recordari but is entitled to an appeal to the superior court as 
a matter of right. State v. Griffin, 117 N. C. 709, 23 S. E, 
164. 

Right of Appeal Personal to Accused.—The right of ap- 
peal provided for by this section is for the benefit only of 
the person accused, State v. Powell, 86 N. C. 640; but so 
much of the judgment as is personal to the prosecutor and 
taxes him with the costs, may be appealed from. 


Appeal under Section Presents Trial de novo.—Where the 
defendant after trial and conviction before a justice of the 
peace, moved in arrest of judgment, which motion was re- 
fused, and he appealed to the superior court, it was held, 
that the appeal brought up the whole case, and the defend- 
ant under this section was entitled to a trial de novo. State 
v. Koonce, 108 N. C. 752, 12 S. E. 1032. But where the de- 
fendant restricts himself by a plea of guilty then there can 
be no acts left open for consideration by a jury and the 
case on appeal does not concern the whole case. State v. 
Warren, 113 N. C. 683, 684, 686, 18 S. E. 498. 

After an appeal from a_ recorder’s court to a Superior 
Court has been effected and appeal bond given, the record- 
er’s court has no further jurisdiction over the case, the 
procedure being the same as under this section, and de- 
fendant appellant may not thereafter withdraw the appeal 
by notice given in the recorder’s court. State v. Goff, 205 
Na Crr 545; 7252 es. care 

Bill of Indictment Unnecessary.—Upon an appeal from an 
inferior court to the superior court from a conviction of a 
petty misdemeanor, the necessity of a bill of indictment in 
the latter court is dispensed with, State v. Jones, 181 N-. 
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C. 543, 106 S. EF. 827; State v. Quick, 72 N. C. 241, 242: but 
where the case is beyond the jurisdiction of the inferior 
court then an indictment is necessary. State v. McAden, 
162 No G 575, 77°S. Ey. 298: 

Amendment to Complaint.—Where the defendant has been 
separately tried before a justice of the peace for several in- 
dictable offenses, it is permissible for the superior court, on 
appeal, to allow an amendment to the complaint or warraal 
so as to make one complaint include the several offenses un- 
der different counts. State v. Mills, 181 N. C. 530, 106 S. 
E. 677. 

Excessive Punishment by Public Justice.—A defendant is 
not entitled to a new trial because the punishment imposed 
by a police justice was excessive; the case should be re- 
manded for resentence in conformity to law. State v. Black, 
150 N. C. 866, 64 S. E. 778. 

Due Process Where Justice Paid by Fee upon Conviction. 
—Since a defendant in a criminal prosecution before a. jus- 
tice of the peace has a right to demand a jury trial as pro- 
vided in § 15-157, and the right to appeal to the superior 
court and have the whole matter heard therein de ncvo, 
under this section, the fact that a justice’s compensation 
is fixed upon a fee basis, which he will receive only in the 
event of conviction, does not result in depriving the defend- 
ant of trial under due process of law. In re Steele, 220 N. 
C6885, 19S.) 2d)" 132, 

Cited in State v. Boykin, 211 N. C. 407, 191 S. E. 18. 


§ 15-178. Justice to return papers and findings to 
superior court.—In every case in which an appeal 
shall be prayed the justice shall forthwith trans- 
mit to the clerk of the superior court of the county 
all papers in the case, together with a copy of the 
verdict, if any, of his determination of the facts if 
there shall have been no trial by jury, and of the 
sentence, in which shall be set forth all the facts 
found by him, as wel! as his finding of those which 
were alleged in the complaint and which were 
found by him not to be proved. (Rev., s. 3275; 
Gode:t.e: 901:-1868-9, ¢:/178,subc. i44ese122¢C.‘S. 
4648.) 


Cited in State v. Goff, 205 N. C. 545, 549, 172 S. EB. 407; 
State v. Boykin, 211 N. C. 407, 191 S. E. 18. 


§ 15-179. When state may appeal—An appeal 
to the supreme court may be taken by the state in 
the following cases, and no other. Where judg- 
ment has been given for the defendant— 

1. Upon a special verdict. 

2. Upon a demurrer. 

3. Upon a motion to quash. 

4, Upon arrest of judgment. 
Code, s. 1237: C. S. 4649.) 


Cross Reference.—As to distinction between general and 
special verdicts, see § 1-201 et seq. 

Editor’s Note.—See 13 N. C. Law Rev., 321, for note on 
“Special Verdicts.” 

Judgments Rendered in Supericr Court.—The right of the 
state to appeal upon a special verdict, a demurrer, a mo- 
tion to quash, or a motion in arrest of judgment, as pro- 
vided by this section, applies only to judgments rendered 
in the superior court. State v. Nichols, 215 N. C. 80, 200 
Ss. E. 926. 

Right Is Statutory.—The right of the state to appeal is 
statutory, which right may not be enlarged by the superior 
court, and when the superior court remands a cause to 
the county court with provision that the state may appeal 
from any judgment thereafter rendered by the county 
court, the provision giving the state the right to appeal is 
woid. State v. Cox, 216 N. C. 424, 5S. E. (2d) 125. 

Bond Not Essential—A bond, in the case of an appeal on 
the part of the state, is mot necessary, a recognizance be- 
ing sufficient. State v. M’Lelland, 1 N. C. 632; as to ne- 
cessity of bond on appeal by defendant see State v. Pat- 
pickle. 2 IN (CA Oly J 

The word “demurrer” is used in this section in its usual 
and ordinary significance, as understood and defined in 
criminal pleading, and is not used in the sense of embrac- 
ing ‘‘demurrer to evidence.” State v. Moody, 150 N. C. 84/, 
64 S. E. 431. 

Upon a demurrer to an indictment the state is allowed to 
appeal because it has the effect, in criminal cases, of open- 
ing the whole record to the court and, under it, the juris- 


(Rev., s. 3276; 
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diction of the court may be challenged, as well as the suf- 
ficiency of the subject-matter of the indictment itself. State 
v. Moody, 150 N. C. 847, 64 S. E. 431; State v. McDowell, 
84 N. C. 799, 802. 

No Right of Appeal from Procedural Error. — The state 
has no right of appeal from the action of the trial judge in 
striking out a plea of guilty and entering erroneously a 
plea of not guilty and discharging the prisoner, upon a 
trial for an indictable offense. State v. Branner, 149 N. C. 
559, 63 S. E. 169. 

Overruling Motion to Amend Record.—No appeal lies by 
the state from an order overruling a motion to amend tie 
record. State v. Swepson, 82 N. C. 541. 

Taxing Prosecutor with Costs.—An appeal lies from the judg- 
ment of a justice of the peace taxing the prosecutor with 
costs, such taxing being in the nature of a civil judgment. 
State v. Morgan, 120 N. C. 564, 26 S. E. 634. See also note 
of State v. Powell, 86 N. C. 640, under section 15-177. 

The refusal of the court to mark one as prosecutor of 
record is not one of the cases enumerated in this section in 
which the state may appeal. State v. Moore, 84 N. C. 724. 

General Verdict of Not Guilty.—In a criminal prosecution 
where there is a plea and general verdict of not guilty, the 
state has no right of appeal; such verdict ends the case, 
State v. Savery, 126 N. C. 1083, 36 S. E. 22 and cases cited; 
but under this section the state may appeal from a judg- 
ment for defendant on a special verdict. State v. Monger, 
107 Nw Cy 7715 12 SB.) 2505 Statervenlane,) 7ap Nee @s 547 
State v. Winston, 194 N. C. 243, 139 S. E. 240, 

Judgment Non Obstante Veredicto. — Where there is a 
verdict convicting a defendant of a misdemeanor under 
the provisions of a statute prohibiting the drawing of a 
worthless check on a bank under certain conditions, and 
a judgment has been rendered in favor of the defendant 
non obstante veredicto, the State may appeal under the 
provisions of this section. State v. Yarboro, 194 N. C. 498, 
140.-S. -E. 216; 

Acquittal in Consequence of Erroneous Charge.—When a 
defendant has once been tried and acquitted upon an in- 
dictment good in form, no appeal lies even though the ac- 
quittal is in consequence of the erroneous charge of the pre- 
siding judge. State v. West, 71 N. C. 263. . 

Arrest of Judgment.—In a prosecution for manslaughter, 
judgment was entered providing that prayer for judg- 
ment and sentence be continued and that the defendant be 
placed on probation for a period of five years, with further 
order that as a special condition of probation the defend- 
ant should pay a designated sum weekly into the office 
of the clerk for a period of five years for the use of the 
mother of the deceased. Upon defendant’s petition filed 
after the death of the mother within the five-year period, 
the court adjudged that the requirement for the payment 
of the sum had terminated and abated on her death. Held: 
The state may not appeal from the order, as the ruling is 
not equivalent to the allowance of a motion in arrest of 
judgment. State v. McCollum, 216 N. C. 737, 6 S. E. (2d) 
503. 

Arrest of Judgment as to One of Two Defendants.—Where 
in a prosecution for murder two defendants were convicted 
of manslaughter, the state under sub-division 4 of this sec- 
tion, has a right to appeal from an arrest of judgment as 
to one of them. State v. Hall, 183 N. C. 806, 112 S. E. 431. 

Remanding Case for Lighter Sentence.—This section does 
not include a ruling of the superior court remanding a case 
for the imposition of a lesser sentence. State v. Davidson, 
124.8. °C, 839, 32 Si B. 957, 

If a warrant charges simple assault, the State has no right 
of appeal from a judgment of a justice of the peace acquitting 
the defendant, the justice having, in such cases, exclusive 
original jurisdiction. State v. Myrick, 202 N. C. 688, 163 S. 
E. 803. 

The State may appeal from acquittal of defendant upon 
a special verdict, although the verdict is fatally defective 


in that it fails to find facts essential to an adjudication 
of defendant’s guilt or innocence. State v. Gulledge, 207 
Nee Cre csge 1/70. Ee 128. 


Applied to an order quashing a bill of indictment in State 
v. Lancaster, 169 N. C. 284, 84 S. E. 529. See State v. Parker, 
209 Nav. wee. ise vo. Eo.) /oo5 

Stated in State v. Hinson, 123 N. C. 765, 31 S. E. 854; 
State v. Davidson, 124 N. C. 839, 32 S. E. 957; State v. Bowan, 
145 N. C. 452, 59 S. E. 74; State v. Morris, 208 N. C. 44, 
179. S.. Bie 19. 

Cited in State v. Lawrence, 213 N. C. 674, 197 S. E. 586, 
116 A. L. R. 1366; State v. Dixon, 215 N. C. 161, 163, 1 §S. 
EB. (2d) 521; State v. Thomas, 215 N. C. 181, 1 S. E. (2d) 
533. 


§ 15-180. Appeal by defendant to supreme court. 
—In all cases of conviction in the superior court 
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for any criminal offense, the defendant shall have 
the right to appeal, on giving adequate security to 
abide the sentence, judgment or decree of the su- 
preme court; and the appeal shall be perfected and 
the case for the supreme court settled, as provided 
in civil actions. (Rev., s. 3277; Code, s. 1234; R. C., 
Cease oteteis cs 968, s..42.C, S.4650.) 


Cross References.—As to perfection of appeal, see §$ 1- 
282 and notes. As to essentials of transcript, see § 1-284 
and notes. As to undertaking on appeal in civil cases, see 
§ 1-285 and notes. 

Editor’s Note.—The manner of perfecting appeals in crimi- 
nal cases is precisely the same as that in civil cases. 

Appeals in criminal cases are controlled by this section, 
and a defendant is entitled to appeal only from convic- 
tion in the Superior Court or some final judgment thereof, 
and an appeal from an order of the Superior Court re- 
manding the case to the recorder’s court will be dismissed. 
State "vy. Rooks, 20/7) N.) Gy 275. 176) S= By. 752: 

Appeal or Substitute for Writ of Error.—At common law 
there was no appeal from the decision of any of the courts, 
high or low, and these decisions could only be reviewed by 
writ of error or writ of false judgment. In North Carolina 
appeals are used as a substitute for those writs. State v. 
Bailey, 65 N. C. 426, 428; State v. Webb, 155 N. C. 426, 70 
S. E. 1064. 

Bond Necessary.—An appeal by the defendant to the su- 
preme Court will be dismissed where no appeal bond is 
filed, if there is no order allowing the appeal without such 
bond. State v. Patrick, 72 N. C. 217; State v. Spurtin, 680 
N. C. 362. See section 15-181. 

Where the defendant appealed in three cases without giv- 
ing appeal bond, and it appeared that he had obtained leave 
to appeal without bond in one case only, it was held that 
the other cases would be dismissed. State v. Hamby, 126 N. 
C. 1066, 35 S. E. 614. 

Appeal “By Consent.’’—Where an appeal without bond or 
affidavit was allowed by consent it was held not to be in 
compliance with the section. State v. Kerns, 90 N. C. 650. 

Appeal Lies Orly from Final Judgment.—The right to ap- 
peal is wholly statutory, and a defendant may appeal only 
from a conviction or from some judgment that is final in 
its nature. Thus an appeal from the denial of defendant’s 
plea in abatement will be dismissed as being an appeal from 
an interlocutory judgment. State v. Blades, 209 N. C. 56, 
1820So be 14. 

Defendant was not convicted, but was acquitted. There 
was no judgment on conviction, or judgment prejudicial 
to the defendant in its nature final. The defendant there- 
fore had no right to appeal to the supreme court and it is 
without jurisdiction to entertain the appeal, or to decide the 


auestions presented by defendant’s assignment of error. 
State v. Hiatt, 211 N. C. 116, 117, 189 S. BE. 124. 
Exercise of Right Should Not Prejudice Defendant.— 


While the trial judge has the discretionary power to change 
the sentence during the term, where it appears of record 
that after prayer for judgment was continued, with defend- 
ant’s consent, upon specified terms, the court, upon learn- 
ing of defendant’s intention to appeal, struck that judg- 
ment out and imposed a jail sentence, the cause will be re- 
manded for resentence, since defendant’s exercise of his 
right to appeal under this section should not prejudice him 
in any manner. State v. Patton, 221 N. C. 117, 19 S. E. 
(2d) 142. 

Where defendant could not meet the conditions upon 
which execution of the judgment was suspended if he ex- 
ercised his right to appeal, under this section, the 
judgment on this count is erroneous, and the cause re- 
manded for proper judgment thereon. State v. Calcutt, 219 
WN. Ge 6456 8252S. FF. (2d) <9. 

Cited in Current v. Church, 207 N. C. 658, 178 S. EB. 82. 


§ 15-181. Defendant may appeal without secu- 
rity for costs.—In all cases of conviction in the su- 
perior courts, the defendant shall have the right 
to appeal without giving security for costs, upon 
filing an affidavit that he is wholly unable to give 
security for the costs, and is advisec by counsel 
that he has reasonable cause for the appeal prayed, 
and that the application is in good faith. 

And where it shall appear to the presiding 
judge that a defendant who has been convicted of 
a capital felony, or having been tried upon a bill 
of indictment charging a capital felony, has been 
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convicted of a less offense, and who has prayed 
an appeal to the supreme court from the sentence 
of death or other sentence pronounced against 
him upon such conviction, is unable to defray the 
cost of perfecting his appeal on account of his 
poverty, it shall be the duty of the county in 
which the alleged capital felony was committed, 
upon the order of such judge, to pay the neces- 
sary cost of obtaining a transcript of the proceed- 
ings had and the evidence offered on the trial 
from the court reporter for the use of the defend- 
ant and the necessary cost of preparing the req- 
uisite copies of the record and briefs which the 
defendant is required to file in the supreme court 
under the rules of said court. 

The judge may fix the reasonable value of the 
services rendered in furnishing such transcript 
and preparing such copies of the record and briefs, 
and said copies of the record and briefs shall be 
prepared in the manner prescribed by the rules of 
the supreme court in pauper appeals. Provided, 
that this paragraph shall apply only to those cases. 
in which counsel has been assigned by the court. 
(Rev., s. 3278; Code, s. 1235; 1869-70, c. 196, s. 1; 
1938; (c197=°91937).0.3309,. G5. 46510) 


Cross Reference.—As to appeals in forma pauperis in civil’ 
cases, see § 1-288 and notes thereunder. 

Editor’s Note.—Public Laws of 1933, c. 197, added the last 
two paragraphs of this section relating to appeals in capital 
felony cases to the Supreme Court. 

The 1937 amendment extends the 1933 law to include 
defendants who have been tried on an indictment for a cap- 
ital felony and convicted of a lesser offense. Again the stat-- 
ute would apply only in cases where counsel had been as- 
signed by the court. See 15 N. C. Law Rev., 347. 

The requirements of this section are mandatory and juris- 
dictional, ‘‘and unless the statute is complied with, the ap- 
peal is not in this Court, and we can take no cognizance 
of the case, except to dismiss it from our docket.’’ State 
v. Holland, 211 N. C. 284, 285, 189 S. E. 761, citing Honey- 
cutt v. Watkins, 151 N. C. 652, 65 S. EB. 762. See State v. 
Robinson, 214 N. C. 365, 366, 199 S. E. 270. And are not 
subject to indulgences or waiver. State v. Holland, 21f 
Ne Gl 284, 82867 189° Sees. 76k 

The requirements of the statute are mandatory, not di- 
rectory, and unless complied with the appeal will be dis- 
missed, not as a matter of discretion, but for want of ju- 
risdiction. State v. Mitchell, 221 N. C. 460, 462, 20 S. E. 
(2d) 292. 

There is. no authority for granting an appeal in forma 
pauperis without a proper supporting affidavit. State v. 
Holland, 211 N. C. 284, 285, 189 S. E. 761. 

Essentials of Affidavit Cannot Be Waived.—The court 
has no authority to dispense with, or the prosecutor to 
waive the requirements of this section in respect to the affi- 
davit which the defendant must file. State v. Moore, 93 N. 
C. 500. 

In State v. Duncan, 107 N. C. 818, 819, 12 S. E. 382, it is-~ 
said: “It is not a matter of discretion with the court, but 
it is the right of the state to have an appeal dismissed where 
there is a failure to comply with either of the three es- 
sential requirements” of this section; as to dismissal of ap- 
peal where no bond given or order allowing appeal without 
security, see State v. Patrick, 72 N. C. 217. 

The affidavit is jurisdictional and may not be waived by 
the solicitor. State v. Stafford, 203 N. C. 601, 166 S. E. 734. 

In order that the Supreme Court may have jurisdiction of 
an appeal in forma pauperis in a criminal action it is required 
that the application for leave to appeal be supported by an 
affidavit of the appellant showing that he is wholly unable to 
give the security required; that he is advised by counsel 
that he has reasonable cause for appeal. and that the ap- 
plication is made in good faith; and where any of these 
three statutory requirements have not been complied with 
the appeal will be dismissed. State v. Marion, 200 N. C. 715, 
158 S. E. 406. 

Compared with Security in Civil Actions. — The require- 
ments of this section for prosecuting an appeal without mak- 
ing deposit or giving security for costs in a criminal prosecu- 
tion, are different from those in a civil action, but the re- 
quirements of both statutes, are jurisdictional, and unless 
complied with in all respects, the appeal is not properly in 
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this Court. 
281. 

Time of Perfecting Appeal. — Appeals under this section 
can be allowed only during term of court and by the judge, 
State v. Gatewood, 125 N. C. 694, 695, 34 S. E. 543, and if 
not perfected at this time the appeal is a nullity. State v. 
Dixon, 71 N. C. 204. 

The affidavit is to be filed during the trial term or with- 
in ten days from the adjournment thereof. State v. 
Mitchell, 221 N. C. 460, 20 S. E. (2d) 292. See § 15-182. 

Proper Form Presumed.—If an order is made allowing 
a defendant to appeal as a pauper, and the affidavit and 
certificate of counsel are not in the record sent to the Su- 
preme Court, it will be presumed that they were in due 
form. State v. Low, 103 N. C. 350, 351, 9 S. E. 411. 

Signature of Judge Essential—Where the order allowing 
an appeal in forma pauperis in criminal cases is not signed 
by the judge but by the clerk, the defect is jurisdictional, 
without power of the appellate court to allow amendment, 
and the appeal will be dismissed. State v. Parish, 151 N. C. 
th SH DER (p 

Name of Advising Counsel Need Not Appear.—It is not 
necessary that an affidavit, filed under this section, should 
state the name of the counsel by whom the applicant is ad- 
vised that he has reasonable grounds for appeal. State v. 
Perkins, 117 N. C. 697, 699, 23 S. KE. 274. But it has been 
suggested that it would be proper to state the name of such 
counsel. State v. Divine, 69 N. C. 390. 

Motion to Reinstate Appeal.—Where one of the essential 
elements has been omitted from the affidavit, a motion to 
reinstate the appeal by offering to file a bond or make a 
deposit should be made when the motion to dismiss was 
before the court, and after the case has been regularly dis- 
missed, it is too late. State v. Martin. 172 N. C. 977, 90 S. 
aoe. 

Failure to Prosecute According to Rules of Court.—See 
State v. Holland, 211 N. C. 284, 189 S. E. 761, where it was 
held that the affidavit not containing the assertion that ‘‘the 
application is in good faith,’? prevented the court having 
jurisdiction. See also, State v. Bynum, 199 N. C. 376, 154 
Sy. 0183 

Applied in State v. Starnes, 94 N. C. 973; State v. Wylde, 
110 N. C. 500, 15 S. FE. 5; State v. Atkinson, 141 N. C. 734, 
CER Se AD 

Cited in State v. Brumfield, 198 N. C. 613, 152 S. KE. 926. 


Powell v. Moore, 204 N. C. 654, 655, 169 S. E. 


§ 15-182. Appeal granted; bail for appearance. 
—The affidavit required in the preceding sec- 
tion may be filed at any time during the term or 
within ten days from the adjournment of the term 
either with the Judge or the clerk, and it shall 
be the duty of the Judge or the Clerk on filing 
the affidavit to grant the appeal without security 
for costs, and for any bailable offense the judge 
shall require the defendant to enter into recogni- 
zance in a reasonable sum to make his appear- 
ance at the first term of the Superior Court to 
be held in the county and to further answer the 
charge preferred. (Rev., s. 3279; Code, s. 1236; 
LEO 0st OCG, Sei 2501 929.6C. 230, S31 lOO, 4652.) 

Editor’s Note.—The amendment of 1929 added the first 
provision of this section; namely, “the affidavit required 
in the preceding section may be filed at any time during 
the term or within ten days from the adjournment of the 
term either with the Judge or the Clerk.” 

Correction of Errors Allowed by Section 1-288 Applies to 
Civil Cases Only.—The amendment to section 1-288 per- 
mitting correction of errors or omissions in the affidavit 
or certificate of counsel in pauper appeals at any time 
prior to the hearing of the argument of the case, applies 
only to appeals in civil actions and not to appeals in crim- 


inal prosecutions under this and the preceding section. 
State v. Mitchell, 221 N. C. 460, 20 S. E. (2d) 292. 


§ 15-183. Bail pending appeal.—When any per- 
son convicted of a misdemeanor and sentenced by 
the court, shall appeal, the court shall allow such 
person to give bail pending appeal. (Rev., s. 3280; 
ode. et16ie bor C.* c.) 85;.8. 195 1850-1 ac, 223 C: 
S. 4653.) 

Cross Reference.—As to right of bail to surrender princi- 


pal, see § 15-122. 
In General.—But for this section an accused would have 
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no right to bail pending an appeal. 
Ne cCuns0L 1270S. : 349; 

Amount of Bail.—The question of the amount to be fixed 
for bond pending appeal is largely in the discretion of the 
court below. State v. Parker, 220 N. C. 416, 17 S. E. (2d) 
475. 

§ 15-184. Appeal not to vacate judgment; stay 
of execution—In criminal cases an appeal to the 
supreme court shall not have the effect of vacat- 
ing the judgment appealed from, but upon perfect- 
ing the appeal as now required by law, either by 
giving bond or in forma pauperis, there shall be a 
stay of execution during the pendency of the ap- 
peal, The clerk of the superior court shall, as soon 
as may be after execution is stayed, as provided 
in this section, notify the attorney-general thereof, 
Said notice shall give the name of defendant, the 
crime of which he was convicted, and, if the stat- 
utory time for perfecting the appeal has been 
extended by agreement, the time of such exten- 
sion. If for any reason the defendant should 
wish to withdraw his appeal before the same 
is docketed in the supreme court, he may 
go, or be taken, before the clerk of the su- 
perior court in which he was convicted, and said 
clerk shall enter such withdrawal upon the record 
of the case, and notify the sheriff, who shall pro- 
ceed forthwith to execute the sentence. (Rev., s. 
32815-1887; c.1191, s. 151887, c..192,<s; 45 LOL Caro 
C. S. 4654.) 

The effect of an appeal is to stay all proceedings in the 
lower court pending the disposition of the appeal, and where, 
after appeal bond has been given, the defendant makes mo- 
tions before the Superior Court judge for a mistrial for prej- 
udice of jurors and for a new trial for newly discovered evi- 
dence, the motions are coram non judice, State v. Casey, 
ZOlLN. G2 185, 187,159 .S. Es 337. 

Clerk to Notify Attorney General of Appeal.—Where an 
appeal is taken in a criminal case and the execution of the 
judgment stayed under this section, the clerk of the Su- 
perior Court is required to notify the Attorney General of 
the appeal, and, if the statutory time for perfecting the 
appeal is extended, he should notify him of such extension. 
State v. Watson, 208 N. C. 70, 179 S. E. 455; State v. Eth- 
eridge, 207 N. C. 801, 178 S. E. 556. 

Effect of Failure to Serve Statement of Case within Time 
Fixed.—Where defendants fail to make out and serve their 
statement of case on appeal within the time fixed, they lose 
their right to prosecute the appeal, and the motion of the 
attorney-general to docket and dismiss will be allowed, but 
where defendants have been convicted of a capital felony, 
this will be done only after an inspection of the record for 
errors appearing upon its face. State v. Allen, 208 N. C. 
672, 182 S. E. 140. See also, State v. Mcleod, 209 N. C. 
be bean ADE PAGS ‘ 

Conditions on Suspension of Execution.—Suspension of exe- 
cution of judgment must not be so conditioned as to inter- 
fere with right of appeal. State v. Calcutt, 219 N. C. 545, 
15'S. EB. (2d) 9. 

Applied in State v. Casey, 201 N. C. 620, 161 S. E. 81; 
Current v. Church, 207 N. C. 658, 178 S. E. 82.- 


§ 15-185. Judgment for fines docketed; lien and 
execution.— When the sentence in whole or in part 
directs the payment of a fine, the judgment shall be 
docketed by the clerk and be a lien on the real es- 
tate of the defendant in the same manner as judg- 
ments in civil actions, and executions thereon shall 
only be stayed, upon an appeal taken, by security 
being given in like manner as is required in civil 
cases. Should the judgment be affirmed upon ap- 
peal to the supreme court, the clerk of the superior 
court, on receipt of the certificate from the su- 
preme court, shall issue execution on such judg- 
ment. (Rev., s. 3282; 1887, c. 191, s. 3; C. S. 4655.) 


Cross Reference.—As to stay of execution upon appeal in 
civil cases, see § 1-289 et seq. 
Time Lien Attaches.—A judgment for a fine, duly dock- 


State v. Bradsher, 189 
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eted, constitutes a lien on the real estate of defendant, un- 
der this section, which lien attaches immediately upon the 
docketing of the judgment. Osborne v. Board of Education, 
207 N. C. 503, 177 S. E. 642. 

Cited in Current v. Church, 207 N. C. 658, 178 S. E. 82. 


§ 15-186. Procedure upon receipt of certificate 
of supreme court.—The clerk of the superior court, 
in all cases where the judgment has been affirmed 
(except where the conviction is a capital felony), 
shall forthwith on receipt of the certificate of the 
opinion of the supreme court notify the sheriff, 
who shall proceed to execute the sentence which 
was appealed from. In criminal cases where the 
judgment is not affirmed the cases shall be placed 
upon the docket for trial at the first ensuing term 
of the court after the receipt of such certificate. 
(Rev., s. 3283; 1887, c. 192, s. 3; C. S. 4656.) 


Art. 19. Execution. 


§ 15-187. Death by administration of lethal gas. 
—Death by electrocution under sentence of law 
is hereby abolished and death by the administra- 
tion of lethal gas substituted therefor. (1909, c. 
443) 59.13 1985) c.°894)5. 1) Cops A465) 


Cross Reference.—As to punishment for 
committed before July 1, 1935, see § 15-191. 

Editor’s Note—Prior to the amendment of 1935, this sec- 
tion provided for electrocution. 

This section applies only to crimes committed after the 
effective date of the statute, 1 July, 1935, and it will not 
support a sentence of death by lethal gas imposed for a 
capital crime committed prior to the effective date of the 
statute although defendant was tried and convicted after the 
effective date thereof. State v. Hester, 209 N. C. 99, 182 S. 
E. 738. See also, State v. Dingle, 209 N. C. 293, 183 S. E. 
376; State v. McNeill, 211 N. C. 286, 287, 189 S. E. 872. 

Cited in ‘State v. Jackson; 199 N.C: 321, 323, 154. S.7 E. 
402; State v. Baxter, 208 N. C. 90, 93, 179 S. E. 450; State 
v. Ferrell, 205 N. C. 640, 641, 172 S. EK. 186; State v. Wall, 
205 N. C. 657, 658, 172 S. E. 216; State v. Horne, 209 N. C. 
25M IS4 Ga Ee 470+ state vie Brices cl4 Na Cn sd s197e Sine. 
690. 


capital crimes 


§ 15-188. Manner and place of execution.—The 
mode of executing a death sentence must in every 
case be by causing the convict or felon to inhale 
lethal gas of sufficient quantity to cause death, 
and the administration of such lethal gas must 
be continued until such convict or felon is dead; 
and when any person, convict or felon shall be 
sentenced by any court of the state having com- 
petent jurisdiction to be so executed, such pun- 
ishment shall only be inflicted within a permanent 
death chamber which the superintendent of the 
state penitentiary is hereby authorized and di- 
rected to provide within the walls of the North 
Carolina penitentiary at Raleigh, North Carolina. 
The superintendent of the state penitentiary shall 
also cause to be provided, in conformity with this 
article and approved by the governor and coun- 
cil of state, the necessary appliances for the in- 
fliction of the punishment of death in accordance 
with the requirements of this article. 1909, c. 443, 
S. 22 1935, G 294,526 -@2.5. 4658;) 


Cited in State v. Brooks, 206 N. C. 113, 172 S. E. 879; 
State v. Exum, 213 N. C. 16, 195 S. E. 7. 


§ 15-189. Sentence of death; prisoner taken to 
penitentiary— Upon the sentence of death being 
pronounced against any person in the state of 
North Carolina convicted of a crime punishable by 
death it shall be the duty of the judge pronouncing 
such death sentence to make the same in writing, 
which shall be filed in the papers in the case 
against such convicted person, and a certified copy 
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thereof shall be transmitted by the clerk of the su- 
perior court in which such sentence is pronounced 
to the warden of the state penitentiary at Raleigh, 
North Carolina, not more than twenty nor less 
than ten days before the time fixed in the judg- 
ment of the court for the execution of the sen- 
tence; and in all cases where there is no appeal 
from the sentence of death and in all cases where 
the sentence is pronounced against a prisoner con- 
victed of the crime of rape it shall be the duty of 
the sheriff, together with at least one deputy, to 
convey to the penitentiary at Raleigh such con- 
demned felon or convict forthwith upon the ad- 
journment of the court in which ‘the felon was 
tried, and deliver the convict or felon to the 
warden of the penitentiary: Provided, that in 
all cases where an appeal is taken from the 
death sentence by any person convicted of a 
crime punishable by death, except the crime 
of rape, such convicted felon or convict shall not 
be taken cr conveyed to the penitentiary unless, 
in the judgment of the sheriff of the county in 
which the felon was tried and the solicitor prose- 
cuting the felon, it shall be deemed necessary for 
the safety and safekeeping of the convicted per- 
son or felon during the pendency of the appeal. 
(1909, “c. 4439 -s.°353 C25) 2659,) 

Judgment Must Be Written and Signed by Trial Judge.— 
The entry of judgment of the court on the verdict of guilty 
of a capital felony by the clerk of the court on its minutes 
and signed by the judge is not a sufficient compliance with 
the provisions of this section, its mandatory provisions re- 
quiring the judgment to be written and signed by the 
judge, and where it appears of record that he has failed so 
to do the case will be remanded. State v. Jackson, 199 N. 
Gy 321,4322)e154e Se be 402. 

Death Sentence without Reference to Crime.—A  judg- 
ment sentencing defendant to death for the commission of 
a capital felony, though making no referente to the trial 
or the crime of which the defendant was convicted, while 
not commended is held sufficient. State v. Taylor, 194 N. 
Cr. 73852 1409S 2 728; 

Where in a prosecution for murder the jury returns a ver- 
dict of guilty of murder in the first degree, the judgment of 
the court, which alone is certified to the warden of the State 
prison, under this section and §§ 15-188, 15-190, must recite 
that the defendant had been convicted of murder in the first 
degree, and where it recites that the prisoner had been con- 
victed of murder, and sentences the prisoner to death by 
electrocution, the case will be remanded. State v. Langley, 
204 N. C. 687, 169 S. E. 705. 

When No Reference to Trial or Crime Is Made. — A 
judgment, while somewhat informal, because it made no 
reference to the trial or the crime of which the prisoner was 
convicted, is, nevertheless, sufficient to meet the require- 


ments of this section. State v. Edney, 202 N. C. 706, 707, 164 
Ss by 233 


§ 15-190. A guard or guards or other person to 
be named and designated by the warden to execute 
sentence.—Some guard or guards or other reliable 
person or persons to be named and designated by 
the warden from time to time shali cause the per- 
son, convict or felon against whom the death sen- 
tence has been so pronounced to be asphyxiated as 
provided by this article and all amendments there- 
to. The asphyxiation shall be under the general 
supervision and contol of the warden of the peni- 
tentiary, who shall from time to time, in writing, 
name and designate the guard or guards or other 
reliable person or persons who shall cause the per- 
son, convict or felon against whom the death sen- 
tence has been pronounced to be asphyxiated as 
provided by this article and all amendments there- 
to. At such execution there shall be present the 
warden or deputy warden or some person des- 
ignated by the warden in his stead; the surgeon or 
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physician of the penitentiary and six respectable 
citizens, the counsel and any relatives of such per- 
son, convict or felon and a minister or ministers of 
the gospel may be present if they so desire, and the 
board of directors of the penitentiary may provide 
for and pay the fee for each execution not to ex- 
ceed thirty-five dollars ($35.00). (1909, c. 443, s. 
A. 1955, © lod; 1935, ¢ 294, s. 3¢ C. S: 4660.) 


§ 15-191. Pending sentences unaffected —Noth- 
ing in §§ 15-187, 15-188, and 15-190 shall be con- 
strued to alter in any manner the execution of the 
sentence of death imposed on account of any 
crime or crimes committed before July 1, 1935. 
(1935, c. 294, s. 4.) 


Editor’s Note.—The act from which this section was co- 
dified changed the mode of executing a death sentence from 
electrocution to the administration of lethal gas. 


§ 15-192. Certificate filed with clerk. — The 
warden, together with the surgeon or physician of 
the penitentiary, shall certify the fact of the execu- 
tion of the condemned person, convict or felon to 
the clerk of the superior court in which such sen- 
tence was pronounced, and the clerk shall file such 
certificate with the papers of the case and enter 
the same upon the records thereof. (1909, c. 443, 
Ge Ba ni. 4061,) 


§ 15-198. Notice of reprieve or new trial.— 
Should the condemned person, convict or felon be 
granted a reprieve by the governor or obtain a 
writ of error, or a new trial be granted by the su- 
preme court of the state of North Carolina, or 
should the execution of the sentence be stayed by 
any competent judicial tribunal or proceeding, no- 
tice of such reprieve, new trial, appeal, writ of er- 
ror or stay of execution shall be served upon the 
warden or deputy warden of the penitentiary by 
the sheriff of Wake County, in case such con- 
demned person is confined in the penitentiary, or 
upon any sheriff having the custody of any such 
condemned person, also upon the condemned per- 
son himself. (1909, c. 443, s. 6; C. S. 4662.) 


§ 15-194. Judgment sustained on appeal, reprieve, 
time for execution.—In case of an appeal, should 
the Supreme Court find no error in the trial, or 
should the stay of execution granted by any com- 
petent judicial tribunal or proceeding, or reprieve 
by the Governor, have expired or terminated, such 
condemned person, convict or felon shall be exe- 
cuted, in the manner heretofore provided in this 
article, upon the third Friday after the filing of the 
opinion or order of the Supreme Court or other 
competent judicial tribunal as aforesaid, or, in 
case of a reprieve by the Governor, such condemned 
person, convict or felon shall be executed in the 
manner heretofore provided in this article upon the 
third Friday after the expiration or termination of 
such reprieve; and it shall be the duty of the clerk 
of the Supreme Court, and cf any other competent 
tribunal, as aforesaid, or the clerk thereof, to notify 
the warden of the penitentiary of the date of the 
filing of the opinion or order of such court or other 
judicial tribunal, and in case of a reprieve by the 
Governor, it shall be the duty of the Governor to 
give notice to the warden of the State Penitentiary 
of the date of the expiration of such reprieve. (1909, 
c. 443, s. 6; 1925, c. 55; C. S. 4663.) 

Cited in State v. Calcutt, 219 N. C. 545, 15 S. E. (2d) 9. 


§ 15-195. New trial granted, prisoner taken to 
1—48 
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place of trial—Should a new trial be granted the 
condemned person, convict or felon against whom 
sentence of death has been pronounced, after he 
has been conveyed to the penitentiary, he shall be 
conveyed back to the place of trial by such guard 
or guards as the warden of the penitentiary shall 
direct, their expenses to be paid as is now pro- 
vided by law for the conveyance of convicts to the 
penitentiary. (1909, c. 443, s. 7; C. S. 4664.) 


§ 15-196. Disposition of body.—Upon applica- 
tion, written or verbal, of any relative as near as 
the degree of fourth cousin of the person executed, 
made at any time prior to the execution or on the 
morning thereof, the body, after execution, shall 
be prepared for burial under the supervision of the 
warden or deputy warden and shall be returned to 
the nearest railroad station of the relative or rela- 
tives asking for such body. In the event that no 
relative asks for the body of such executed person, 
convict or felon, the same shall be disposed of as 
other bodies of convicts dying in the penitentiary. 
(1909; c.. 443, s, 9> 1925," ce, ST5.es 6s. Cr oe 4005e) 


Cross Reference——As to disposition of other bodies of 
convicts, see § 90-212. 


Art. 20. Suspension of Sentence and Probation. 


§ 15-197. Suspension of sentence and proba- 
tion.—After conviction or plea of guilty or nolo 
contendere for any offense, except a crime pun- 
ishable by death or life imprisonment, the judge 
of any court of record with criminal jurisdiction 
may suspend the imposition or the execution of 
a sentence and place the defendant on probation 
or may impose a fine and also place the defend- 
ant on probation. (1937,.c. 132, s. 1.) 

Cross References.—As to suspension of -sentence in bas- 
tardy proceedings, see § 49-8. As to probation in cases of 
prostitution, see § 14-208. As to restoration of citizenship 
in case of pardon or suspension of judgment, see § 13-6. 

Editor’s Nete.—For a discussion of the act from which 
this article was codified, see 15 N. C. Law Rev. p. 345, 

For comment on 1939 amendatory act, see 17 N. C. Law 
Rev. 350. 

For article on punishment for crime in North Carolina, 
see 17 N. C. Law Rev. 205. 

History.—For nearly half a century prior to 1937, the trial 
judges in North Carolina operated a system of probation on 
their own initiative, permitted’ convicted criminals to go at 
large on specified conditions, and arrested them upon bench 
warrants if the terms of probation were violated. Either 
the sentence of imprisonment would be formally entered 
and execution suspended on conditions, or prayer for judg- 
ment would be continued in like manner. Since 1937 this 
power has been expressly continued by this article as a part 
of the state’s probation system. Pelley v. Colpoys, 122 
Heed) 12) 13: 

Probation Must Be Consistent with Right of Appeal.— 
Where the privilege of probation, granted by this article, 
is so conditioned as to be inconsistent with a defendant’s 
right of appeal, the judgment is erroneous. State v. Cal- 
ceutt, 219 N. C., 545, 548, 15 S. HE. (2d) 9. 

Cited in State v. Ward, 222 N. C. 316, 22 S. E. (2d) 922, 


§ 15-198. Investigation by probation officer.— 
When directed by the court the probation officer 
shall fully investigate and report to the court in 
writing the circumstances of the offense and the 
criminal record, social history, and present condi- 
tion of the defendant, including, whenever prac- 
ticable, the findings of a physical and mental ex- 
amination of the defendant. When the services 
of a probation officer are available to the court, no 
defendant charged with a felony, and, unless the 
court shall direct otherwise in individual cases, 
no other defendant shall be placed on probation 
or released under suspension of sentence until the 


i 
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report of such investigation shall have been pre- 
sented to and considered by the court. (1937, c. 
132, 4sree.) 


§ 15-199. Conditions of probation.—The court 
shall determine and may impose, by order duly 
entered, and may at any time modify the condi- 
tions of probation and may include among them 
the following, or any other: That the probationer 
shall: 


(a) Avoid injurious or vicious habits; 

(b) Avoid persons or places of disreputable or 
harmful character; 

(c) Report to the probation officer as directed; 

(d) Permit the probation officer to visit at his 
home or elsewhere; 

(e) Work faithfully at suitable employment as 
far as possible; 

(f) Remain within a specified area; 

(g) Pay a fine in one or several sums as directed 
by the court; 

(h) Make reparation or restitution to the ag- 
grieved party for the damage or loss caused by his 
offense, in an amount to be determined by the 
court; 

(i) Support his dependents. (1937, c. 132, s. 3.) 

To Remain Law-Abiding.—Upon conviction of a misde- 
meanor, judgment was entered that defendant be imprisoned 
in the county jail for a term of eight months, with further 
provision that execution of the judgment should be suspended 
upon the payment of a fine and upon further condition that 
defendant remain law-abiding for a period of five years. 
Held: The condition upon which execution was suspended 
was twofold; first, the payment of the fine and, second, that 
defendant remain law-abiding for a term of five years; and 
upon conviction of defendant of a subsequent violation of 
the criminal law within the period of five years, the order 
of the court putting into effect the suspended execution is 
proper, notwithstanding defendant had paid the fine, de- 
fendant’s contention that judgment suspending execution did 
not contemplate imprisonment if the fine should be paid, be- 
ing untenable. State v. Wilson, 216 N. C. 130, 4 S. EB. (2d) 
440. 

Cited in State v. Calcutt, 219 N. C. 545, 15 S. E. (2d) 9 
(dis. op.). 


§ 15-200. Termination of probation, arrest, sub- 
sequent disposition—vThe period of probation or 
suspension of sentence shall not exceed a period 
of five years and shall be determined by the judge 
of the court and may be continued or extended, 
terminated or suspended by the court at any time. 
within the above limit. Upon the satisfactory ful- 
fillment of the conditions of probation or suspen- 
sion of sentence the court shall by order duly en- 
tered discharge the defendant. At any time dur- 
ing the period of probation or suspension of 
sentence, the court may issue a warrant and cause 
the defendant to be arrested for violating any of 
the conditions of probation or suspension of sen- 
tence. Any police officer, or other officer with 
power of arrest, upon the request of the proba- 
tion officer, may arrest a probationer without a 
warrant. In case of an arrest without a warrant 
the arresting officer shall have a written statement 
signed by said probation officer setting forth that 
the probationer has, in his judgment, violated the 
conditions of probation; and said statement shall 
be sufficient warrant for the detention of said pro- 
bationer in the county jail, or other appropriate 
place of detention, until said probationer shall be 
brought before the judge of the court. Such pro- 
bation officer shall forthwith report such arrest 
and detention to the judge of the court, or in su- 
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perior court cases to the judge holding the courts 
of the district, or the resident judge, or any judge 
commissioned at the time to hold court in said 
district, and submit in writing a report showing 
in what manner the probationer has violated pro- 
bation. Upon such arrest, with or without war- 
rant, the court shall cause the defendant to be 
brought before it in or out of term and may re- 
voke the probation or suspension of sentence, and 
shall proceed to deal with the case as if there had 
been no probation or suspension of sentence. 
(1.937 MCanlocresetcm Ooo MmCuRs Toe) 

Editor’s Note.—The 1939 amendment inserted in the first 
sentence the words “terminated or suspended by the court 
at any time’. It also inserted in the sixth sentence the 
provision as to superior court cases, and in the last sen- 
tence the words “in or out of term’’. 

Ccemmon-Law System.—Under the North Carolina law the 
trial court had authority to issue its capias for petitioner’s 
arrest on the suspended sentence either under the common- 
law system which prevailed in 1935 or under the provisions 
of this article. Pelley v. Colpoys, 122 F. (2d) 12, 13. 

Suspension May Be for Five Years Although Maximum 
Imprisonment Is Two Years.—The superior court has the 
power to suspend execution of a sentence in a criminal pros- 
ecution for a period of five years, notwithstanding that the 
maximum imprisonment authorized for the offense of which 
defendant is convicted is two years. State v. Wilson, 216 
N. C. 130, 4 S. E. (2d) 440. 

Absence from State after Service of Capias.—Defendant 
was convicted upon an indictment containing two counts. 
Execution of sentence on one count was suspended upon 
specified conditions for a period of five years and prayer 
for judgment was continued on the other count for a like 
period. ‘Thereafter, upon alleged violation of conditions of 
probation, capias was issued under this section, and alias 
capias subsequently served upon defendant out of the state 
before the expiration of the period of probation. Defendant 
refused to appear, and by habeas corpus and numerous ap- 
peals in his fight against extradition, delayed his appear- 
ance in court for hearing upon the alleged violation of con- 
ditions of probation beyond the period of probation. It was 
held that upon issuance of notice or service of capias the, 
defendant was under duty to respond and appear and time 
ceased to run against the period of probation during the pe- 
riod defendant absented himself from the state and was a 
fugitive from justice. State v. Pelley, 221 N. C. 487, 20 S. 
E. (2d) 850. 

Cited in State v. Calcutt, 219 N. C. 545, 15 S. E. (2d) 9 
(dis. op.). 


§ 15-201. Establishment and organization of a 
state probation commission.—There is hereby es- 
tablished a state probation commission to be com- 
posed of five members, who shall be appointed by 
the governor and shall serve without a salary as 
members of such commission, but shall receive 
their actual traveling expenses while in the per- 
formance of their official duties. The first ap- 
pointments shall be made within thirty days after 
March 13, 1937, and shall be made in such manner 
that the term of one member of the state proba- 
tion commission shall expire each year. ‘Their 
successors shall be appointed by the governor 
within thirty days thereafter for terms of five 
years each. All vacancies occurring among the 
members shall be filled as soon as_ practicable 
thereafter by the governor for the unexpired terms. 
This commission shall be deemed a “commission, 
for special purpose” within the meaning of the. 
language of section seven of Article XIV of the 
Constitution, and the membership thereof may be 
composed of persons holding other official posi- 
tions in the state, if the governor shall so elect. 

The state probation commission shall organize 
immediately after the appointment of the first 
members thereof, and elect a chairman from its 
members. Thereafter a chairman shall be elected 
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annually between January fifteenth and January 
thirtieth of each year. (1937, c. 132, s. 5.) 


§ 15-202. Duties and powers of the commis- 
sion; meetings; appointment of director of proba- 
tion; qualifications.—With respect to the adminis- 
tration of probation in the state, except cases 
within the jurisdiction of the juvenile courts, the 
state probation commission shall exercise general 
supervision; formulate policies; adopt general 
rules, not inconsistent with law, to regulate meth- 
ods of procedure; and set standards for personnel. 
It shall meet at stated times to be fixed by it not 
less often than once every three months, and on 
call of its chairman, to consider any matters re- 
lating to probation in the state. 


The state probation commission, with the ap- 
proval of the governor, shall appoint a director of 
probation, who shall serve as its executive sec- 
retary, and shall receive a salary to be fixed by 
the governor and the council of state and who 
shall give his entire time to the work. When the 
necessity of the service requires, it shall appoint 
one or more assistants and fix their salaries. 

The person appointed as director of probation 
shall be qualified by education, training, experi- 
ence and temperament for the duties of the office. 
(1937, c. 132, s. 6; 1943, c. 638.) 


Cross Reference.—As to administration of probation with 
respect to cases within the jurisdiction of juvenile courts, 
see § 110-31 et seq. 

Editor’s Note.—Prior to the 1943 amendment this section 
provided a minimum salary of $3,600 and a maximum sal- 
ary of $4,500 for the director. 


§ 15-203. Duties of the director of probation; 
appointment of probation officers; reports.—The 
director of probation shall appoint, subject to the 
approval of the state probation commission, such 
probation officers as are required for service in 
the state and such clerical assistance as may be 
necessary: Provided, that before any persons 
other than the director of probation shall be ap- 
pointed, the state probation commission — shall 
make up and submit to the governor a budget 
covering its proposed organization and expendi- 
tures, and no fund shall be available to carry out 
the purpose of this article except to the extent 
that said budget is approved first by the state 
highway and public works commission, and then 
by the director of the budget. 


The director of probation shall direct the 
work of the probation officers appointed under 
this article. He shall consult and codperate with 
the courts and institutions in the development of 
methods and procedure in the administration of 
probation, and shall arrange conferences of pro- 
bation officers and judges. He shal! make an an- 
nual written report with statistical and other in- 
formation to the probation commission and the 
Povernormecuoet. Cc. 192) Sat.) 


§ 15-204. Assignment and compensation and 
oath of probation officers.—Probation officers ap- 
pointed under this article shall be assigned to 
serve in such courts or districts or otherwise as 
the director of probation may determine. They 
shall be paid annual salaries to be fixed by the 
probation commission, and shall also be paid 
traveling and other necessary expenses incurred 
in the performance of their official duties as pro- 
bation officers when such expense accounts have 
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been authorized and approved by the director of 
probation. 

Each person appointed as a probation officer 
shall take an oath of office before the judge of the 
court or courts in which he is to serve, which oath 
shall be as follows: 

aL, do solemnly and_ sincerely 
swear that I will be faithful and bear true alle- 
giance to the State of North Carolina, and to the 
constitutional powers and authorities which are or 
may be established for the government thereof; 
and that I will endeavor to support, maintain, and 
defend the Constitution of said State, not incon- 
sistent with the Constitution of the United States, 
to the best of my knowledge and ability; so help 
me God,” 
and shall be noted of record by the clerk of the 
Court: (193 Can S2eacwes.) 

Cited in State v. Calcutt, 219 N. C. 545, 15 S. E. (2d) 9 
(dis. op.). 

§ 15-205. Duties and powers of the probatiom 
officers.—A probation officer shall investigate all 
cases referred to him for investigation by the 
judges of the courts or by the director of proba- 
tion, and shall report in writing thereon. He shall 
furnish to each person released on probation un- 
der his supervision a written statement of the con- 
ditions of probation and shall instruct him regard- 
ing the same. Such officer shall keep informed con- 
cerning the conduct and condition of each person 
on probation under his supervision by visiting, re- 
quiring reports, and in other ways, and shall re- 
port thereon in writing as often as the court or 
the director of probation may require. Such offi- 
cer shall use all practicable and suitable methods, 
not inconsistent with the conditions imposed by 
the court, or the director of probation, to aid and 
encourage persons on probation to bring about 
improvement in their conduct and condition. Such 
officer shall keep detailed records of his work; 
shall make such reports in writing to the director 
of probation as he may require; and shall perform 
such other duties as the director of probation may 
require. A probation officer shall have, in the ex- 
ecution of his duties, the powers of arrest and, to 
the extent necessary for the performance of his 
duties, the same right to execute process as is now 
given, or that may hereafter be given by law, to 
the sheriffs of this state. (1937, c. 132, s. 9.) 


§ 15-206. Co-operation with commissioner of 
parole and officials of local units.—It shall be the 
duty of the director of probation and the commis- 
sioner of parole to co-operate with each other to 
the end that the purposes of probation and parole 
may be more effectively carried out. When re- 
quested, each shall make available to the other 
case records in his possession, and in cases of 
emergency, where time and expense can be saved, 
shall provide investigation service. 

It is hereby made the duty of every city, county, 
or state official or department to render all as- 
sistance and co-operation within his or its funda- 
mental power which may further the objects of 
this article. The state probation commission, the 
director of probation, and the probation officers 
are authorized to seek the co-operation of such of- 
ficials and departments, and especially of the 
county superintendents of public welfare and of 
the state board of charities and public welfare. 
(1937, c. 132, s. 10.) 
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§ 15-207. Records treated as privileged infor- 
mation.—All information and data obtained in the 
discharge of official duty by any probation officer 
shall be privileged information, shall not be re- 
ceivable as evidence in any court, and shall not 
be disclosed directly or indirectly to any other 
than the judge or to others entitled under this 
article to receive reports, unless and until other- 
wise ordered by a judge of the court or the direc- 
tor of probation. (1937, c. 132. s. 11.) 


§ 15-208. Payment of salaries and expenses.— 
All salaries and expenses necessary for carrying 
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out the provisions of this article shall be fixed in 
accordance with the Executive Budget Act and 
the Personnel Act, and shall be paid by the state 
highway and public works commission out of the 
state highway funds, under direction of the di- 
rector of the budget. (1937, c. 132, s. 12.) 


§ 15-209. Accommodations for probation of- 
ficers—The county commissioners in each couygty 
in which a propation officer serves shali provide, 
in or near the courthouse, suitable office space for 
such officer. (1937, c. 132, s. 13.) 


Chapter 16. Gaming Contracts and Futures. 


Art. 1. Gaming Contracts. 
Sec. 


16-1. Gaming and betting contracts void. 
16-2. Players and betters competent witnesses. 


Art. 2. Contracts for “Futures.” 
16-3. Certain contracts as to “futures” void. 


Art. 1. Gaming Contracts. 


§ 16-1. Gaming and betting contracts void.— 
Ail wagers, bets or stakes made to depend upon 
any race, or upon any gaming by lot or chance, or 
upon any lot, chance, casualty or unknown or con- 
tingent event whatever, shall be unlawful; and all 
contracts, judgments, conveyances and assurances 
for and on account of any money or property, or 
thing in action, so wagered, bet or staked, or to re- 
pay, or to secure any money, or property, or thing 
in action, lent or advanced for the purpose of such 
wagering, betting, or staking as aforesaid, shall 


be void. (Rev., s. 1687; Code, ss. 2841, 2842; 
Pee. cap lass: dere S10; Cc, OG) demo. Lae) 
Cross Reference—As to criminal laws regarding gam- 


bling, see § 14-289 et seq. 

In General.—A gaming contract or wager is a contract 
by which two parties or more agree that a certain sum of 
money or other thing shall be paid or delivered to one of 
them on the happening or not happening of an uncertain 
event. Bouv. Law Dict. 

At common law all gambling contracts were void. And 
generally in this country, all wagering contracts are held to 
be illegal and void as against public policy. Irwin v. Wil- 
Rar tO Lies 409-2 o10, edo Ch 160) 287 be Bd 225. 


Liberal Construction.—This section is construed liberally. 
Turner v. Peacock, 13 N. C. 303. 

Gambling contracts are void, because they are so de- 
clared by this section. Morehead Banking Co. v. Tate, 
1200 IN. CG, G1 0,secl75 1301-9.) Be to4l, 

Judgments in Invitum Not Included.—This section does 


not include judgments taken in invitum, but only such as 


are confessed or taken by consent. Teague v. Perry, 64 
Ne Ce38. 

No Recovery Where Game Fair.—It is settled that 
money, or a horse, or a judgment, won at cards and ac- 
tually paid and delivered, can not be recovered back, the 
game being fairly played. Teague v. Perry, 64 N. C. 39, 
41; Hudspeth v. Wilson, 13 N. C. 372; Warden v. Plum- 


mer, 49 N. C. 524; Hodges v. Pitman, 4 N. C. 276. 

Unfair Gaming Always Il'egal——Uniair gaming was not 
only illegal by force of the statute against gaming, but was 
unlawful at common law, so that the money, or thing won, 
if it had been paid, might be recovered back in an action 
at law. .Warden v. Plummer, 49 N. C. 524, 526; Webb v. 
Fulchire, 25 N. C. 485. 

Same—Recovery.—Where a man is cheated out of his 
money, though it is in playing at a game forbidden by law, 
he may recover back what he has paid from the person 
who practiced the fraud upon him. Webb v. Fulchire, 25 
N. C. 485, cited in note in 5 L. R. A., N. S., 907. 


Sec. 

16-4, Entering into or aiding contract for “fu- 
tures” misdemeanor. 

16-5. Opening office for sales of “futures” misde- 
meanor. 

16-6. Evidence in prosecutions under this article. 


No Recovery on Bond Unfairly Won.—Where A., at a 
game of cards unfairly played, won a justice’s judgment 
from B., and took from the defendants in the judgment a 
bond payable to himself for the amount, on which he 
brought suit, to which the statute against gaming was 
pleaded, it was held that he could not recover. Warden 
vy. Plummer, 49 N. C. 524. 

Subsequent Note Valid—A note given subsequently, in 
purchase of a magistrate’s judgment which had been won 
at cards by the payee from the maker, is not void under 
this section against gaming. ‘Teague v. Perry, 64 N. C. 39. 

Rights of Innocent Holder of Gambling Note.—This sec- 
tion applicable to a note originally given for a gambling 
debt, renders this and all notes and contracts in like cases 
void, this being true, no action thereon can be sustained. 
The position as stated is undoubtedly the law in this juris- 
diction, and is in accord with well considered authorities 
elsewhere. This principle, however, is allowed to prevail 
only where the action is on the note to enforce its obliga- 
tions, and does not affect or extend to suits by an innocent 
endorsee for value, and holder in due course, against the 
endorser on his contract of endorsement. Wachovia Bank, 
etc., Co. v. Crafton, 181 N. C. 404, 405, 107 S. E. 316. 


Intent of Parties—-Where the transaction is legitimate 
on its face; one party cannot avoid it by claiming that it 
was a gambling contract where the proof shows that the 
other party did not so understand it, but believed it to be 
a valid agreement. Bibb v. Allen, 149 U. S. 481, 492, 13 
»: Ct. 950, 370, Bde siz. 

Money Loaned for Gaming.—Money lent to play with at 


gaming, or to play at the time of loss, is not recoverable. 
Mooring v. Stanton, 1 N. C. 70. 
When Stakeholder Liable.—Where money is deposited 


with a stakeholder, to be delivered to the winner, and the 
stakeholder pays over the money, after notice from the 
loser not to do so, the loser may recover the money from 
the stakeholder. Wood v. Wood, 7 N. C. 172; Forrest v. 
Hatt, 7 No G48. 

Note Given in Foreign State Unenforceable.—A note given 
in consideration of a bet won on a horse race cannot be 
enforced in this State although given in a state where 
wagering contracts are not invalid. Gooch v. Faucett, 122 
N. C. 270, 29 S. E. 362. See Burrus v. Witcover, 158 N. 
Cy 384,-74* S. aia 

Cards a Game of Chance.—It is a matter of common 
knowledge that a game of cards is a game of chance. State 
y-. Taylor, 111 IN; Gei680, to aSee 2168: 

Betting on Horse Race.—It was the intention of this sec- 
tion to make betting’ on horse races a criminal offense, 
since such wagering contracts had already been outlawed 
and the denouncement of the wager as unlawful came in 
by amendment at a later time. State v. Brown, 221 N. C. 
301, 304, 20 S. E. (2d) 286. 

The game of tenpins is not a “game of chance.’’ State 
v. Gupton, 30 N. C. 271; State v. King, 113 N.C. 631, 18 
Si +E. 2169; 
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“Shuffleboard.”—The keeping of a gaming table called 
“a shuffleboard” is not) indictable, as the game is not one 
of chance, but of skill. State v. Bishop, 30 N. C. 266. 

“Shooting for Beef’? and other similar trials of skill, for 
which the participants pay for the ‘“‘chance” or privilege 
of shooting, is not a game of chance there being no “chance” 
in the sense of the acts against gambling. State v. De- 
Boy, ive Nes ewes. Lys 167: 

: Cited in Moore v. Schwartz, 195 N. C. 549, 550, 142 S. E. 
vee 


§ 16-2. Players and betters competent wit- 
nesses. — No person shall be excused or inea- 
pacitated from confessing or testifying touching 
any money or property, or thing in action, so 
wagered, bet or staked, or lent for such purpose, 
by reason of his having won, played, bet or 
staked upon any game, lot or chance, casualty, 
or unknown or contingent event aforesaid; but 
the confession or testimony of such person shall 
not be used against him, in any criminal prose- 
cution, on account of such betting, wagering or 
staking. (Rev., s. 1688; Code, s. 2843; R. C., c. 
51; seas. CaS: 2143.) 

Cross References.—As to rule of evidence generally that 
defendant is not compellable to testify, see § 8-54. As to 
exception with reference to testimony as to gambling, etc., 


see also, § 8-55. 
Stated in State v. Brown, 221 N. C. 301, 20 S. E. (2d) 286. 


Art. 2. Contracts for “Futures.” 


§ 16-3. Certain contracts as to “futures” void. 
—Every contract, whether in writing or not, 
whereby any person shall agree to sell and de- 
liver any cotton, indian corn, wheat, rye, oats, tao- 
bacco, meal, lard, bacon, salt pork, salt fish, beef, 
cattle, sugar, coffee, stocks, bonds, and choses in 
action, at a place and at a time specified and agreed 
upon therein, to any other person, whether the 
person to whom such article is so agreed to be 
sold and delivered shall be a party to such con- 
tract or not, when, in fact, and notwithstanding 
the terms expressed. of such contract, it is not 


intended by the parties thereto that the arti- 
cles or things so agreed to be sold and de- 
livered shall be actually delivered, or the 


value thereof paid, but it is intended and un- 
derstood by them that money or other thing of 
value shall be paid to the one party by the other. 
or to a third party, the party to whom such pay- 
ment of money or other thing of value shall be 
made to depend, and the amount of such money 
or other thing of value so to be paid to depend 
upon whether the market price or value of the 
article so agreed to be sold and delivered is 
greater or less at the time and place so specified 
than the price stipulated to be paid and received 
for the articles so to be sold and delivered, and 
every contract commonly called “futures” as to 
the several articles and things hereinbefore speci- 
fied, or any of them, by whatever other name 
called, and every contract as to the said several 
articles and things, or any of them, whereby the 
parties thereto contemplate and intend no real 
transaction as to the article or thing agreed to be 
delivered, but only the payment of a sum of 
money or other thing of value, such payment and 
the amount thereof and the person to whom the 
same is to be paid to depend on whether or not 
the market price or value is greater or less than 
the price so agreed to be paid for the said article 
or thing at the time and place specified in such 
contract, shall be utterly null and void; and no 
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action shall be maintained in any court to en- 
force any such contract, whether the same was 
made in or out of the state, or partly in and 
partly out of this state, and whether made by the 
parties thereto by themselves or by or througis 
their agents, immediately or mediately; nor shall 
any party to any such contract, or any agent of 
any such party, directly or remotely connected 
with any such contract in any way whatever, 
have or maintain any action or cause of action on 
account of any money or other thing of value 
paid or advanced or hypothecated by him or 
them in connection with or on account of suc2 
contract and agency; nor shall the courts of this 
state have any jurisdiction to entertain any suit 
or action brought upon a judgment based upon 
any such contract. This section shall not be con- 
strued so as to apply to any person, firm or cor- 
poration, or his or their agents, engaged in the 
business of manufacturing or wholesale merchan- 
dising in the purchase and/or sale of the neces- 
sary commodities required in the ordinary course 
of their business; nor shall this section be con- 
strued so as to apply to any contract with respect 
to the purchase and/or sale for future delivery of 
any of the articles or things mentioned and re- 
ferred to in this section, where such purchase 
and/or sale is made on any exchange on which 
any such article or things are regularly bought 
and sold, or contracts therefor regularly entered 
into, and the rules and regulations of such ex- 
change are such that either party to such con- 
tract may require delivery thereof: Provided, 
such contract is made in accordance with such 
rules and regulations. (Rev., s. 1689; 1889, c. 221, 
Salem OOO mC aos See ts JOUR IC. God, S. Le Loot DIC, 
D3 Gmse tie Garo. 2144)) 

Editor’s Note.—On examination of the original statute, it 
appears that the Act, defining and declaring contracts in 
“futures” unlawful, was passed in 1889, chapter 221. In 
1905, chapter 538, the Legislature enacted a law to sup- 
press what is known, in popular phrase, as “bucket shops,” 
and, having provided for this in sections 1 and 2, the stat- 
ute contains several additional sections relating to the 
statute of 1889 and all of them having reference to the 
mode or quantum of proof which should be required in en- 
forcement of that act. The Law of 1905 then, in its closing 
section, provided: ‘That this act shall not be -construed 
so as to apply to any person, firm, or corporation, etc.,” 
This is the first time these words appear in our legislation 


on this subject, and, so far as they had reference to the law 
of 1889, it is clear that the Legislature, in the original stat- 


utes, only intended that they should affect questions of 
proof. See Rodgers, etc., Co. v. Bell, 156 N. C. 378, 384, 72 
S: E. 817. 


From these considerations, it seems clear that the last 
sentence of this section was inserted “unnecessarily and out 
of abundance of caution’—and it does not confer any exclu- 
sive right or privilege upon manufacturers or wholesale 
merchants; nor does it authorize them to engage in any 
business prohibited by the section. It simply provides that 
the courts shall not construe the section to have the effect 
of preventing them from buying and selling for future de- 
livery the necessary commodities required in their ordinary 
business. See State v. McGinnis, 138 N. C. 724, 51 S. E. 
50; State v. Clayton, 138 N. C. 732, 50 S. E. 866; Rodgers, 
Stowe Cony, Pell, sou Ne Co. 878.) SO. Je a wie Blee 


The 1931 act amended the ‘Bucket Shop Act” of 1889, 
now this section, so as to exempt contracts with respect 
to purchase or sale where they are made in accordance with 
the regulations of any exchange, and where the rules of the 
exchange permit either party to require delivery. It was 
intended to remove the ban of illegality from transactions 
on legitimate exchanges, as distinguished from “an estab- 
lishment nominally for the transaction of a stock exchange 
business, or business of a similar character, but really for 
the registration of lots or wagers, usually for small amounts, 
on the rise or fall of stock, grain, etc., there being no 


[ 757 ] 


§ 16-3 


transfer or delivery of the stocks or things dealt with.” 
Gatewood v. North Carolina, 203 U. S. 431, 27 S. Ct. 167, 51 
L,. Ed. 305. See 9 N. C. Law Rev. 358, 359. 

Section Constitutional—This section is in furtherance of 
our declared public policy, and is constitutional and valid. 
Randolph v. Heath, 171 N. C. 383, 88 S. E. 731; S. v. McGin- 
Tis Mice NaC 24 51S. 50; Sav. Clayton, 138) Neue. 
732, 50 S. E. 866; Garseed v. Sternberger, 135 N. C. 501, 47 
S. E. 603; Rankin v. Mitchem, 141 N. C. 277, 53 S. E. 854. 

The Legislature can, in the exercise of the police power, 
prescribe when and under what circumstances and as to what 
offenses a certain act shall be prima facie evidence. There- 
fore, a-provision that the purchase of commodities upon 
margin under certain circumstances shall raise a prima facie 
case that such purchases were void, and other circumstances 
shall not constitute such prima facie evidence, is not a dis- 
crimination forbidden by the Fourteenth Amendment. State 
v. McGinnis, 138 N. C. 724, 51 S. E. 50. This case was de- 
cided under what formerly constituted § 2145 of the Consoli- 
dated Statutes, which section was repealed by P. I. 1931, c. 
236. 

Within Police Power.—This section forbidding the business 
of running a “bucket shop,’ is clearly within the police 
power of the State. State v. McGinnis, 138 N. C. 724, 51 
Sab. 50. 

Defines Illegal Contract.—This section clearly defines 
what is an illegal contract where there is no real sale. but 
merely an agreement for an adjustment upon the basis of 


sthe differences in the prices of the commodity at the time, 


-fixed. Ovis Bros. & Co. v. Holt-Morgan Mills, 173 N. C. 
22317233; OL. Os Fy 948: 

Not Contrary to Federal Constitution—When, in an ac- 
tion pending in the courts of this State to recover on a 
judgment in a sister state, the Legislature amended this 
section by adding thereto: ‘‘Nor shall the courts of this 
State have any jurisdiction to entertain any suit or action 
brought upon a judgment based upon any such contract,” 
there can be no valid objection to such legislation on the 
ground that it impairs the obligation of contracts, and it 
would seem that no such objection can be made under Art. 
IV, secs. 1 and 2 of the Federal Constitution, ‘“‘the full 
faith and credit clause,” if it is admitted or clearly ap- 
pears that the judgment sued on was rendered on a trans- 
action expressly forbidden by our statute on gaming, and 
that the question was not raised, investigated or deter- 
mined in the courts of the State in which the judgment was 
originally rendered. Mottu v. Davis, 151 N. C. 237, 65 S. E. 969. 


The North Carolina statutes prohibiting gambling in fu- 
tures and denying jurisdiction of the courts to suits on 
judgments based upon such contracts have been upheld as 
constituting an exception to the application of the full faith 
and credit clause of the constitution, on the ground that the 
state had not provided a court with jurisdiction to enter- 
tain suit on such a judgment though properly rendered in 
another state. Lockman v. Lockman, 220 N. C. 95, 105, 16 
SE. (2d)! 670: 

In an action on a judgment of the state of New York, 
defendant moved for leave to amend his answer «to allege 
that the judgment was based on a gaming contract, and 
that therefore our court was without jurisdiction of the 
action. The trial court, in its discretion, denied the mo- 
tion to amend, and, there being no valid defense set up in 
the answer as constituted, entered judgment on the plead- 
ings. It was held that the denial of the motion to amend 
was affirmed, but the cause was remanded in order that the 
court find facts determinative of whether the question of 
the invalidity of the contract was concluded by the New 
York judgment, and if not, whether the contract constitut- 
ing the basis of the judgment was one condemned by this 
section, since the court cannot render final judgment until 
it has determined the jurisdictional question. Cody v. 
Hovey, 219 N. C. 369, 14 S. E. (2d) 30. 


Example of ‘“‘Margin.””—A payment made on account by 
a customer to a stockbroker, under an agreement between 
the customer and the stockbroker in which the stockbroker 
agreed either to sell or to buy from the customer a certain 
number of shares of stock, but under which, in fact, no de- 
livery or transfer of shares was contemplated, is known in 
stockbroker’s parlance as a ‘“‘margin.”” McClain v. Flesh- 
man, 106 Fed. 880, 882. Welles & Co. v. Satterfield, 190 
N. C. 89, 94, 129 S. E. 177. This case was decided under 
what formerly constituted § 2145 of the Consolidated Stat- 
utes which section was repealed by P. L. 1931, c. 236, 

Contract Made in Foreign State.—An action upon a 
wagering or “future contract” in cotton cannot be main- 
tained in this State, though entered into in another State 
where it is lawful. Burrus v. Witcover, 158 N. C. 384, 74 
iS etl. 
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Action upon judgment obtained in foreign state. See Cody 
vy. Hovey, 217 N. C. 407, 8 S. E. (2d) 479. For note on this 
case, see 18 N. C. Law Rev. 224. 

Bucket Shop.—A ‘bucket shop’? has been defined as ‘an 
establishment nominally for the transaction of a stock ex- 
change business, or business of a similar character, but 
really for the registration of lots or wagers, usually for 
small amounts, on the rise or fall of stock, grain, etc., 
there being no transfer or delivery of the stocks or things 
dealt with.” Gatewood v. North Carolina, 203 U. S. 531, 27 
S. Ct. 167, 51 I. Ed. 305. For other definitions, see State 
va) McGinnis, 138N. <G.*724,651 "Seeds. 30: 

Contracts for Future Delivery.—It is well settled that 
contracts for the future delivery of merchandise or tangi- 
ble property are not void, whether such property is in ex- 
istence in the hands of the seller, or to be subsequently 
acquired. Bibb v. Allen, 149 U. S. 481, 493, 13 S. Ct. 950, 
3A Tend. (817; 

And the fact that it is the practice of persons making 
sales for future delivery to settle the same by setting off one 
sale against another, will not render it invalid. Board v. 
Christie Grain, etc., Co., 198 U. S. 236, 247, 25 S. Ct. 637, 
49 I,. Ed. 1031. 

Test of Validity under Section.—The test of the validity 
of a contract for ‘future’? which this section requires is 
the ‘intention not to actually deliver’? the articles bought 
or sold for future delivery. No matter how explicit the 
words in any contract which may require a delivery, if in 
fact there is no intention to deliver, but the real under- 
standing is that on the stipulated date the, losing party 
shall pay to the other the difference between the market 
price and the contract price, this is a gambling contract. 
Rodgers, etc., & Co. v. Bell, 156 N. C. 378, 383, 72 S. E. 817. 
State v. Clayton, 138 N. C. 732, 50 S. E. 866. 

When there is no real transaction, no real contract for 
purchase or sale, but only a wager upon the rise or fall of 
the price of stock, or an article of merchandise in the ex- 
change or market, one party agreeing to pay, if there is a 
rise, and the other party agreeing to pay if there is a fall 
in price, the agreement is a pure wager. No business is 
done—nothing is bought or sold or contracted for, there is 
only a bet. Ovis Bros. & Co. v. Holt-Morgan Mills, 173 N. 
C23 23350 Ola S ee O4e3 

This section does not render void a contract for the pur- 
chase and sale of stocks on margin when actual delivery of 
the stocks is made to the purchaser or to his agent, and the 
stocks are paid for in whole or in part. Cody v. Hovey, 216 
N, Cias91 25 3Se Bem(2dimt65s 

Same—Intention of Parties.—The true test of validity of 
a contract for future delivery is whether it can be settled 
only in money and in no other way, or whether the party 
selling can tender and compel acceptance of the particular 
commodity sold or the party buying can compel the delivery 
of the commodity purchased. The essential inquiry in 
every case is as to the necessary effect of the contract and 
the real intention of the parties. Williams v. Carr, 80 N. 
C. 295; State v. McGinnis, 138 N. C. 724, 51 S. E. 50; State 
v. Clayton, 138 N. C. 732, 50 S. EK. 866; Welles & Co. v. Sat- 
terfield, 190 N. C. 89, 95, 129 S. E. 177. 

The contract, by its terms, not disclosing any gambling 
element, the matter is to be settled by ascertaining the true 
underlying purpose of the parties. Was it in the intention 
of both parties that the cotton should not be delivered, and 
did they conceal in the deceptive terms of a fair and law- 
ful contract, a gambling agreement, by which they contem- 
plated no real transaction as to the article contracted to 
be delivered? Edgerton & Son v. Edgerton & Bro., 153 N. C. 
167, 69 S. E. 53; Harvey & Son v. Pettaway, 156 N. C. 375, 
72S: EB. 364: Rodgers, ete, Co. v. Bell, 156. No1Co378. 72 
S. E. 817; Burns v. Tomlinson, 147 N. C. 645, 61 S. E, 614; 
Rankin vy. Mitchem, 141 N. C. 277, 53 S. E. 854; Hold v. 
Wellons, 163 N. C. 124, 129, 79 S. E. 450. 

The intent of the parties that the merchandise contracted 
for should not be actually delivered is the cardinal element 
of a “futures” contract made illegal by this section and the 
courts will disregard the form and ascertain whether the 
intent of the parties was to speculate in the rise and fall of 
the price of the commodity. Fenner vy. Tucker, 213 N. C. 
419, 196 S. E. 357. 


Same—Same—Parol Evidence. — This section rendering 
void and unenforceable in our courts a contract for the sale 
of futures upon margin covered by the purchaser, that does 
not contemplate the delivery of the thing bargained for, 
but only a payment to be made for the loss incurred or a 
profit to be received in accordance with the fall or rise of 
the market, looks to the substance of the contract and not 
to its form, and parol evidence is competent to show the 
intention of the parties entering therein. Welles & Co. v. 
Satterfield, 190 N. C. 89, 129 S.\E. 177. 
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Contracts to Which This Section Applies——Where the de- 
fendant has induced the plaintiff to purchase certain shares 
of stock, through himself, from his own broker, upon mar- 
gin, the broker to carry the stock upon its hypothecation 
with him as collateral, and thereafter the defendant has his 
broker, unknown to the plaintiff, to sell the stock and 
place the proceeds to his own account, and uses the same 
and other moneys upon margin advanced from time to 
time by the plaintiff upon his representation that the price 
of this stock had decreased, it was held, that the plaintiff 
may recover of the defendant in his action the moneys the 
defendant had thus converted to his own use; and this sec- 
tion, relating to gambling, etc., is not available to the 
defendant as a defense. Gladstone v. Swain, 187 N. C. 712, 
12208. Fe 5755. 

A note given for margins upon an illegal contract for 
cotton futures, without intention of delivery of the cot- 
ton, cannot be collected by suit in our courts, and _ the 
promisor’s repeated promise to pay it cannot impart any 
validity to it. Orvis Bros. & Co. v. Holt-Morgan Mills, 
173 N. C. 231, 91 S. E. 948. Cobb Bros. & Co. v. Guthrie, 
160 N. C. 313, 76 S. E. 81; Garseed v. Sternberger, 135 N. 
C. 501, 47 S. E. 603; Burns v. Tomlinson, 147 N. C. 645, 
61 S. E. 614; Burrus v. Witcover, 158 N. C. 384, 74 S. E. 
Ly 09) Le Re Anc(Nia S,). 1005; 

Where there is evidence that contracts set up by certain 
defendants in an action by the receiver of a brokerage busi- 
ness were founded upon speculation and based upon “mar- 
gins,’ and that no actual delivery of the stock was in- 
tended by the parties, the evidence is sufficient to support 
a finding that the contracts were void under this section 
and the finding is as conclusive as the verdict of a jury, 
and the judgment that such contracts were absolutely void 
will be sustained. Martin vy. Bush, 199 N. C. 93, 154 S. 
E. 43. 

A contract for ‘cotton futures’? in which no actual de- 
livery is intended or contemplated is void and no action 
may be maintained thereon. Bodie v. Horn, 211 N. C. 397, 
190 S. E. 236. 

Both Parties Must Have Intent.—It was never held that 
when an innocent party had made a contract valid in its 
terms, his rights acquired thereunder should be denied him 
by reason of an undisclosed purpose or intent of the other. 
To avoid the contract the vitiating purpose or understand- 
ing must be shared in by both. Rodgers, etc., Co. v. Bell, 
LEG INGOs OSes, fous Ee els 

Parties Included.—The owner of a draft which he knows 
to have been given in the unlawful purchase of cotton fu- 
tures, or in maintaining or purchasing margins in con- 
tracts of that character, is a party to the prohibited con- 
tract, the consideration is illegal and he cannot recover 
from the payee in his action on the draft. Burrus v. Wit- 
cover, 158 N. C. 384, 74 S. E. 11. 

Subsequent Promise Void.—A subsequent promise made 
by one of the contracting parties to the other to repay him 
for loss arising from a contract for “futures” is void. Burns 
v. Tomlinson, 147 N. C. 645, 61 S. E. 614. 

Unauthorized Act of Agent.—A bona fide wholesale dealer 
who sues upon a contract for the future delivery of cotton, 
which is resisted on the ground that the contract was a 
wagering one and void under the provisions of this section, 
is bound by the acts and statements of his agents in ne- 
gotiating and closing the trade, to the effect that actual de- 
livery was not contemplated or required; and the plaintiff 
may not recover on the contract merely because he was a 
bona fide wholesale dealer in cotton and only authorized his 
agent to make a contract for actual delivery, if the agent 
at the time entered into a contract with the vendor which 
was condemned by the statute as being a wagering one. 
Alex., etc.,; & Sons v. May, 156 N. C. 388, 72 S. E. 821. 

Agents Right to Recover.—An agent for a principal to a 
contract made in violation of this section, as to ‘‘futures,” 
cannot recover for any loss he may have sustained on ac- 
count thereof, as such act of agency would be in violation of 
section 16-4, making it a misdemeanor. Burns vy. Tomlin- 
son, 147 NS "C645, 61 SE. 614. 

If agents have no knowledge that it was the intention of 
their principals to enter into a wagering or gambling con- 
tract, they are entitled to recover, not only their com- 
missions, but any sums of money which they have ad- 
vanced to carry out purposes for their principals. Embrey 
v. Jemison, 131 U. S. 336, 346, 9 S. Ct. 776, 33 I. Ed. 172. 

Burden of Proof.—Where in an action by an assignee 
and trustees under §§ 23-1, et seq., it is alleged that one 
of the defendants was a partner in the business of the as- 
signor and liable for the debts of the firm, and the other 
defendants admit this allegation and set up and seek to 
recover of the plaintiff and the alleged partner on contract 
with the assignor, the alleged partner is a defendant in the 
action on the contracts and her answer setting up the de- 
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fense that the contracts were void under this section, as 
gambling contracts, places the burden on the other defend« 
ants to prove that the contracts were lawful. Martin v. 
Bushy, 1999 Ne 'C? 937 154°'S? B43. 

When the defendant pleads in a verified answer that a 
contract, the subject of suit, for buying and selling cot- 
ton was void for being one for “futures,” the burden of 
proof is upon the plaintiff to show that it was a lawful 
one, i. e., that actual delivery was intended by the parties, 
and not merely that either had the privilege of calling there- 
for. Burns v. Tomlinson, 147 N. C. 645, 61 S. E. 614. This 
case was decided under what formerly constituted § 2146 of 
the Consolidated Statutes, which section was repealed by 
Ps Ly 1934, ve:, ooo: 

Burden Not upon Administrator.—Where an administra 
tor paid certain notes and it was later alleged by the lega- 
tees that the notes were given for a gambling contract 
which should not have been paid, it was held that former 
§ 2146 did not apply so as to put the burden of proving 
that the notes were given for a valid contract upon the 
administrator. Overman y. Lanier, 157 N. C. 544, 73 S. E. 
192. This case was decided under what formerly consti- 
tuted § 2146 of the Consolidated Statutes, which section 
was repealed by P. I,. 1931, c. 236. 

Evidence Sufficient.—The purchaser makes out a prima 
facie case upon evidence that the contract was founded 
upon a gambling or wagering consideration in violation of 
this section. Welles & Co. v. Satterfield, 190 N. C. 89, 129 
S. E. 177. This case was decided under what formerly con- 
stituted § 2145 of the Consolidated Statutes, which section 
was repealed by P. I. 1931, c. 236. 

Where the plaintiff himself testified that he did not buy 
certain cotton in the ordinary course of his business as a 
cotton manufacturer for use in his mill, this was prima 
facie a “future contract.” ,Burns v. Tomlinson, 147 N. C. 
634, 636, 61 S. E. 615. This case was decided under what 
formerly constituted § 2145 of the Consolidated Statutes, 
which section was repealed by P. Ly. 1931, c. 236. 

When Question for Jury.—Where the contract is not a 
gambling one on its face the underlying purpose and intent 
of the parties should be left to the jury. Harvey v. Petta- 
way, 156 N. C. 375, 377, 72 S. EB. 364. 

Upon conflicting evidence as to whether or not the con- 
tract is a gambling contract, it becomes a question for the 
jury under proper instructions from the court. Welles & 
Co. v. Satterfield, 199 N. C. 89, 129 S. EF. 177. This case 
was decided under what formerly constituted § 2146 of the 
Consolidated Statutes, which section was repealed by P. IL, 
ISS yc. 2a0e 

Same—Example.—Where there was evidence offered by 
the plaintiffs tending to show that they were wholesale 
dealers in cotton as a commodity, and that they purchased 
certain cotton as a commodity and sold it to manufacturers 
and exporters, and dealt in actual spot cotton and were in 
no wise dealers in futures, they were entitled to have this 
issue submitted to a jury. Eure v. Sabiston, 195 Fed. 721, 
724. 

Judgment by Default Void.—A judgment rendered by 
default of an answer upon notes regular and valid upon 
their face, but growing out of transactions in cotton futures 
made void by our statute, which also declares that actions 
thereon may not be maintained in the courts of our State, 
will be set aside as utterly void, irrespective of whether it 
was obtained through excusable neglect, etc. Randolph v. 
Heath, 1/1 NaGe 3835 880S, 1.731. 

Cited in Meyer v. Fenner, 196 N. C. 476, 146 S. E. 82. 


§ 16-4. Entering into or aiding contract for 
“futures” misdemeanor.—If any person shall be- 
come a party to any contract declared void in this 
article; or if any person shall be the agent, di- 
rectly or indirectly, of any party in making or 
furthering or effectuating the same; or if any 
agent or officer of a corporation shall in any 
manner knowingly aid in making or furthering 
any such contract to which the corporation is a 
party, he shall be guilty of a misdemeanor, and 
On conviction shall be fined not less than one 
hundred dollars nor more than five hundred dol- 
lars, and may be imprisoned in the discretion of 
the court. 

If any person shall, while in this state, consent 
to become a party to any such contract made in 
another state, and if any person shall, as agent of 
any person or corporation, become a party to any 
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such contract made in another state, or in this 
state do any act or in any way aid in the making 
or furthering of any such contract so made in an- 
other state, he shall be guilty of a misdemeanor, 
and on conviction shall be fined not less than fifty 
nor more than two hundred dollars, and may be 
imprisoned in the discretion of the court. (Rev., 
ss. 3823, 3824; 1889, c. 221, ss. 3, 4; C. S. 2147.) 

This Section Is Constitutional.—State v. McGinnis, 138 N. 
C. 724, 51 S. E. 50; State v. Clayton, 138 N. C. 732, 50 S. 
E. 866; Garseed v. Sternberger, 135 N. C. 501, 47 S. E. 603; 
Rankin vy. Mitchem, 141 N. C. 277, 53 S. E. 854; Randolph 
Vemlleathl/ lon. (C, 0935 So 09. dyey7ols 

§ 16-5. Opening office for sales of “futures” 
misdemeanor.—If any person, corporation or 
other association of persons, either as principal 
or agent, shall establish or open an office or 
place of business in this state for the purpose of 
carrying on or engaging in making such contracts 
as are forbidden in this article, he shall be guilty 
of a misdemeanor, and shall on conviction be 
fined and imprisoned in the discretion of the 
court: . (Rev:, §. 93825321905, ch-5380ssi, 23) Cas 
2148.) 


§ 16-6. Evidence in prosecutions under this 
article—No person shall be excused on any pros- 
ecution under the provisions of this article from 
testifying touching anything done by himself or 
others contrary to the provisions thereof, but no 


discovery made by the witness upon such exami- 
nation shall be used against him in any penal or 
criminal prosecution, and he shall be altogether 
pardoned of the offense so done or participated 
in by him. In all such prosecutions proof that 
the defendant was a party to a contract, as agent 
or principal, to sell and deliver any article, thing 
or property specified or named in this article, or 
that he was the agent, directly or indirectly, of 
any party in making, furthering or effectuating 
the same, or that he was the agent or officer of 
any corporation or association or person in mak- 
ing, furthering or effectuating the same, and that 
the article, thing or property agreed to be sold 
and delivered was not actually delivered, and that 
settlement was made or agreed to be made upon 
the difference in value of said article, thing or 
property, shall constitute against such defendant 
prima facie evidence of guilt. Proof that any per- 
son, corporation or other association of persons, 
either as principal or agent, has established an 
office or place where are posted or published from 
information received the fluctuating prices of 
grain, cotton, provisions, stocks, bonds and other 
commodities, or of any one or more of the same, 
shall constitute prima facie evidence of being 
guilty of violating the provisions of this article. 
(Rev., s. 3826; 1905, ss. 3, 4, 5; C. S. 2149.) 


Chapter 17. Habeas Corpus. 


Art. 1. Constitutional Provisions. 


Sec. 

17-1. Remedy without delay for restraint of lib- 
LLY: 

17-2. Habeas corpus not to be suspended. 


Art. 2. Application. 


Who may prosecute writ. 

When application denied. 

By whom application is made. 

To judge of supreme or superior court; in 
writing. 

Contents of application. 

Issuance of writ without application. 


Art. 3. Writ. 


Writ granted without delay. 
. Penalty for refusal to grant. 
. Sufficiency of writ; defects of form imma. 
terial. 
. Service of writ. 


Art. 4. Return. 


. When writ returnable. 
. Contents of return; verification. 
. Production of body if required. 


Art. 5. Enforcement of Writ. 


. Attachment for failure to obey. 

. Liability of judge refusing attachment. 

. Attachment against sheriff to be directed to 
coroner; procedure. 

. Precept to bring up party detained. 

. Liability of judge refusing precept. 

. Liability of judge conniving at insufficient 
return. 


Sec. 

17-22. 
17-23. 
17-24, 
17-25. 
17-26. 


Power of county to aid service. 

Obedience to order of discharge compelled. 

No civil liability for obedience. 

Recommittal after discharge; penalty. 

Disobedience to writ or refusing copy of 
process; penalty. 

-27. Penalty for false return. 

28. Penalty for concealing party entitled to 

writ. 


Art. 6. Proceedings and Judgment. 


. Notice to interested parties. 

. Notice to solicitor. 

. Subpoenas to witnesses. 

. Proceedings on return; facts 
summary hearing of issues. 

. When party discharged. 

. When party remanded. 

. When the party bailed or remanded. 

. Party held in execution not to be dis- 
charged. 

. When party ill, cause determined in his ab- 
sence. 

. No second committal after discharged; pen- 
alty. 


Art. 7. Habeas Corpus for Custody of Children in 
Certain Cases. 


17-39. Custody as between parents 
cases; modification of order. 
17-40. Appeal to supreme court. 


Art. 8. Habeas Corpus Ad Testificandum. 


17-41. Authority to issue the writ. 
17-42. Contents of application. 


examined; 


in certain 
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Sec. 
17-43. Service of writ. 


17-44, Applicant to pay expenses and give bond to 
return. 


Art. 1. Constitutional Provisions. 


§ 17-1. Remedy without delay for restraint 
of liberty—LEvery person restrained of his liberty 
is entitled to a remedy to inquire into the law- 
fulness thereof, and to remove the same, if un- 
lawful; and such remedy ought not to be denied 
or delayed. (Rev., s. 1819; Const., Art. I, s. 18; 
C.S./2203.) 


Cross Reference.—As to costs in habeas corpus, see § 6-21, 
subsec. 3. 

Editor’s Note.—“‘By the Habeas Corpus Act passed in 
1679 the liberty of every Englishman was made as certain 
as law could make it; it being guaranteed to him that if 
accused of crime, he, instead of languishing in prison, as 
had often bcen the case, should be brought to a fair and 
speedy trial.” Buckle, History of Civilization In England, 
Vol. I. p. 385. 

Macaulay in speaking of the prorogation of the Par- 
liament of 1679 says: “The day of that prorogation, the 
twenty-six of May, 1679, is a great era in our history. 
For on that day the Habeas Corpus Act received the royal 
assent. From the time of the Great Charter, the substan- 
tive law respecting the personal liberty of Englishmen had 
been nearly the same as at present; but it had been 
inefficacious for want of a stringent system of procedure. 
What was needed was not a new right but a prompt and 
searching remedy; and such a remedy the Habeas Corpus 
Act supplied.”” See Macaulay’s History of England, Vol. I, 
Popular Edition, p. 122. 

Definition. — The writ of habeas corpus is the remedy 
which the law gives for the enforcement of the civil right 
of personal liberty. In pursuance to its command, the body 
of the petitioner is brought before the court, that it may 
inquire into the legality of his detention. United States v. 
Ju Toy, 198 U. S. 253, 272, 49 L. Ed. 1040, 25 S. Ct. 644. 

Nature.—The writ of habeas corpus is a high prerogative 
writ, known to the common law, similar in nature to the 
writs of quo warranto, mandamus, certiorari and _ prohibi- 
tion, and the proceedings thereunder are regarded as ap- 
pellate in character, but it cannot be made to perform the 
office of a writ of error on appeal. Ex Parte Virginia, 100 
MU o59, Olly oy) dye lsde 6/6; ‘ 

The proceeding is, in its nature, civil rather than criminal, 
legal rather than equitable, appellate rather than original, 


collateral rather than direct, and summary rather than 
cumbersome. Perrine v. Slack, 164 U. S. 452, 41 L. Ed. 510, 
Lo ete 79. 


Object.—The object of the proceeding by a writ of habeas 
corpus is to inquire into the legality of the detention of the 
petitioner. United States v. McBratney, 104 U. S. 621, 624, 
26 1. Ed. 869. 


§ 17-2. Habeas corpus not to be suspended. 
—The privileges of the writ of habeas corpus 
shall not be suspended. (Rev., s. 1820; Const., 
Arto l, e21s C.rSs 2204.) 


Cross Reference.—As to constitutional provision, see the 
North Carolina Constitution, Art. I, § 21. 

Can Not Be Abrogated.—This section is an express pro- 
vision, and there is no rule of construction or principle of 
constitutional law by which an express provision can be 
abrogated and made of no force by an implication from any 
other provision of the instrument. The clauses should be 
construed so as to give effect to each, and prevent conflict. 
This is done by giving to Art. XII, sec. 3, the effect of allow- 
ing military possession of a county to be taken, and the 
arrest of all suspected persons to be made by military au- 
thority, but requiring, by force of Art. 1, sec. 21, the persons 
arrested to be surrendered for trial to the civil authorities, 
on habeas corpus, should they not be delivered over without 
the writ. Ex parte Moore, 64 N. C. appx., 802, 808. 


Art. 2, Application. 


§ 17-8. Who may prosecute writ.—Every per- 
son imprisoned or restrained of his liberty within 
this state, for any criminal or supposed criminal 
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Sec. 


17-45. Duty of officer to whom writ delivered or 


on whom served. 
17-46. Prisoner to be remanded. 


matter, or on any pretense whatsoever, except in 
cases specified in § 17-4, may prosecute a writ of 
habeas corpus, according to the provisions of this 
chapter, to inquire into the cause of such impris- 
onment or restraint, and, if illegal, to be delivered 
therefrom. (Rev., s. 1821; Code, s. 1623; 1868-9, 
C116, *s7 12) Gaon ee05) 


Prisoner under Illegal Sentence.—Where a _ defendant, 
charged with the crime of burglary with intent to commit 
murder, consented to a mistrial and pleaded “guilty of 
larceny,” and was sentenced to imprisonment in the 
penitentiary, a writ of habeas corpus will issue, in order 
that he may be taken from the penitentiary and held to 
answer the charge in the court below. State v. Queen, 91 
Naw Gy.6098 

Denial of Due Process of Law.—A person convicted without 
due process of law may be discharged on habeas corpus, 
In re Frederick, 149 U. S. 70, 37 1. Ed. 653, 13 S. Ct. 793. 

Voluntary Custody.—If the prisoner is in custody by his 
own voluntary act, the writ will not issue for his release. 
elaine ve Brush) 142 Uc 85.155, Solve bdo tele Ste 

Where one is actually confined in the State prison for a 
longer term of imprisonment than is legal, a writ of habeas 
corpus will issue to the end that a proper sentence may be 
imposed. State v. Green, 85 N. C. 600, 601. 

There must be actual confinement, or the present means 
of enforcing it, in order to justify the issuance of the writ 
of habeas corpus and granting a release therefrom. Wales v. 
Whitney, 114 U. S. 564, 572, 29 L. Ed. 277, 5 S. Ct. 1050. 

One Imprisoned for Contempt.—Where a defendant pun- 
ished for direct contempt contends that a legal right has 
been denied him, and it is made to appear that the court was 
without jurisdiction of the cause or power to impose the 
sentence, his remedy is by habeas corpus proceedings, taken 
to the Supreme Court, if necessary, by writ of certiorari. 
State v. Little, 175 N. C. 743, 744, 94 S. E. 680. 

Relief of Soldier in Army.—A soldier actually and right- 
fully in the army can have no relief by the writ of habeas 
corpus against any abuse of military authority, and if he be 
wrongfully held as a soldier he is not entitled to a habeas 
corpus while he is undergoing punishment or awaiting trial 
for a military offense. Cox v. Gee, 60 N. C. Appx., 516. 


§ 17-4. When application denied.—Application 
to prosecute the writ shall be denied in the follow- 
ing cases: 

1. Where the persons are committed or de- 
tained by virtue of process issued by a court of 
the United States, or a judge thereof, in cases 
where such courts or judges have exclusive juris- 
diction under the laws of the United States, or 
have acquired exclusive jurisdiction by the com- 
mencement of suits in such courts. 

2. Where persons are committed or detained 
by virtue of the final order, judgment or decree 
of a competent tribunal of civil or criminal juris- 
diction, or by virtue of an execution issued upon 
such final order, judgment or decree. 

3. Where any person has willfully neglected, 
for the space of two whole terms after his im- 
prisonment, to apply for the writ to the su- 
perior court of the county in which he may be 
imprisoned, such person shall not have a habeas 
corpus in vacation time for his enlargement. 

4. Where no probable ground for relief is 
shown in the application. (Rev., s. 1822; Code, 
s. 1624; 1868-9, c. 116, s. 2; C. S. 2206.) 

In General.—In construing this term, ‘“‘final judgment or 
decree of a competent tribunal,’ it has come to be well un- 
derstood that the exception refers only to judgments war- 
ranted by the law applicable to the case in hand, and where 
it appears from an inspection of the record proper and the 
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judgment itself that the court had no jurisdiction of the 
cause and was manifestly without power to enter the judg- 


ment or impose the sentence in question, in such case there, 


would be no final sentence of a competent tribunal, and the 
exception established by the statute does not obtain. State 
v. Queen, 91 N. C. 659; In re Holley, 154 N. C. 163, 167, 69 
S. 208/72. 

Presumption of Validity——Proceedings before a court of 
competent jurisdiction will be presumed to be regular and 
valid, unless upon their face they plainly appear to be void; 
and when they do not so appear, they are not subject to re- 
view in habeas corpus proceedings. State v. Burnette, 173 
IN: Go 734, 91'S. FB. 364. 

Meaning of “Competent Jurisdiction.’—The term, ‘‘com- 
petent jurisdiction,’’ used by this section in making an ex- 
ception to the power of this court to review a judgment in 
habeas corpus proceedings, means that where a committed 
criminal is detained under a sentence not authorized by law, 
he is entitled to be heard, and where, though authorized in 
kind, it extends beyond what the law expressly permits, he 
may be relieved from further punishment after serving the 
lawful portion of the sentence; and a different construction 
would render the statute unconstitutional. In re Holley, 154 
Nee © 160, 69 Su Ey 872, 

Cannot Be Used as Writ of Error.—The writ of habeas 
corpus cannot be used in the nature of a writ of error. State 
v. Dunn, 159 N, C. 470, 74 S. E. 1014. 

Habeas corpus is in the nature of a writ of error to the 
extent of examining into the legality of a person’s detention, 
but it is not available as a means of reviewing and correct- 
ing mere errors as distinguished from defects of jurisdiction. 
State v. Edwards, 192 N. C. 321, 135 S. E. 37; In re Chase, 
193° IN. Ge 450; 452,137 Se Bw 305s 

The writ of habeas corpus may not be used as a substitute 
for appeal. In re Smith, 218 N. C. 462, 11 S. E. (2d) 317. 

Process by United States Judge.—The petitioner in habeas 
corpus proceedings adjudged in contempt of court shall, un- 
der the provisions of this section, be remanded when upon 
the hearing it is made to appear that he is held in custody 
by virtue of a process issued by a court or judge of the 
Onited States where such judge or court has exclusive ju- 
risdiction. State v. Hooker, 183 N. C. 763, 111 S. E. 351. 

Remedy Denied to One Imprisoned by Final Judgment. — 
Where one is imprisoned under the final process of a court 
of competent jurisdiction the writ of habeas corpus may not 
successfully be sued out since this section expressly forbids 
it. Howie v. Spittle, 156 N. C. 180, 182, 72 S. E. 207; Led- 
ford v. Emerson, 143 N. C. 527, 536, 55 S. E. 969; In re 
Holley, 154 N. C. 163, 69 S. E. 872. 

Same—Where Sentence Erroneous.—The application must 
be refused, even where it appears that the applicant is im- 
prisoned in the State’s prison, and the sentence of the court 
is erroneous, and the applicant, in default of appeal, must be 
left to his remedy by writ of certiorari when he is detained 
by virtue of a final judgment of a court of competent ju- 
risdiction. In re Schenck, 74 N. C. 607. 

Same—Reasons for Rule.—Without reference to the posi- 
tive prohibition of this section, it is otherwise clear that the 
power cannot extend to cases where the person is con- 
fined on final process. For if so, this unseemly and dis- 
cordant result would follow, that one superior court judge 
might try and sentence a person to death or the penitentiary, 
and another might issue the writ of habeas corpus and dis- 
charge the prisoner. Results so disgraceful and destructive 
to the orderly and harmonious administration of justice were 
never contemplated by the framers of our judicial system; 
on the contrary, they were carefully guarded against, both 
by the Constitution and legislation. In re Schenck, 74 N. 
C607.610; 

Prior Writ of Habeas Corpus.—See In re Adams, 218 N. 
a9; aed). Lage 

Examples.—Where the petitioner in habeas corpus pro- 
ceedings directed to a superior court judge has previously 
been convicted in that court of an offense of which it had 
jurisdiction, and accordingly sentenced to imprisonment un- 
der a final order, the judgment imports verity, and evidence 
to collaterally impeach it is incompetent, and the application 
to prosecute the writ will be denied. In the matter of 
Croom, 175 N. C. 455, 95 S. E. 903. 

An indictment and judgment against the prisoner for an 
illegal sale of spirituous liquors alleged to have been based 
upon illegal evidence authorized by an _ uncontitutiona! 
statute, may not be passed upon in habeas corpus proceed- 
ings, for such would be to permit one superior court judge to 
examine into the proceedings before another judge, upon 
parol evidence, and review his action. State v. Dunn, 159 
N. C. 470, 74 S. E. 1014. 


§ 17-5. By whom application is made.—Ap- 
plication for the writ may be made either by the 
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party for whose relief it is intended or by any 
person in his behalf. (Rev., s. 1823; Code, s. 
1625*°1868-9) c. 116) 5°35 CiS2207.) 

Application May Be Withdrawn.—One who has petitioned 
for a writ of habeas corpus may withdraw his application 
whenever he chooses. State v. Wiley, 64 N. C. appx., 821, 
823. 


§ 17-6. To judge of supreme or superior court; 
in writing.—Application for the writ shall be made 
in writing, signed by the applicant— 

1. To any one of the justices of the supreme 
court. 

2. To any one of the superior court judges, 
either at term time or in vacation. (Rev., s. 1824; 
Code, s. 1626; 1868-9, c. 116, s. 4; C. S. 2208.) 


Cross Reference.—As to jurisdiction of special or emer- 
gency judges of the superior court, see §§ 7-52, 7-58. 

In General.—The Constitution required the Legislature to 
furnish an adequate remedy, and when it was declared that 
all such persons should have the right to “prosecute a writ 
of habeas corpus’’, it followed ex vi termini, that they were 
entitled to demand this remedy before any judge of any 
court of general jurisdiction in this country. The power of 
all judges to grant it was conceded before the Magna Charta, 
and was only reaffirmed, like many other cardinal principles, 
in that instrument and those that followed reaffirming it. 
Harkins v. Cathey, 119 N. C. 649, 663, 26 S. E. 136. 

Concurrent Jurisdiction in State and Federal Courts.— 
On habeas corpus, the state courts have concurrent jurisdic- 
tion with the federal courts of all cases of imprisonment 
within their territorial jurisdiction, except in the case where 
the petitioner is in custody under the authority, or claim of 
authority, of the United States. Robb v. Connolly, 111 U.S. 
6245 638028 leds 42 .e4e Sen Cte 44. 

The federal and state courts have concurrent jurisdiction 
to inquire into the legality of detention under a governor’s 
warrant in interstate extradition cases. United States v. 
Jung Ah Lung, 124 U. S. 621, 626, 31 L. Ed. 591, 8 S. Ct. 663. 

Source from Which Authority of State Judges Emanates. 
—It is to be observed that the authority of the state judges 
in cases of habeas corpus emanates from the several states, 
and not from the United States. In order to destroy their 
jurisdiction, therefore, it is necessary to show, not that 
the United States has given them jurisdiction, but that 
Congress possesses and has exercised the power of taking 
away that jurisdiction which the states have vested in their 
own judges. In the matter of Bryon, 60 N. C. 1. 

Jurisdiction of Courts.—The courts of this State, as well 
as the individual judges, have jurisdiction to issue writs 
of habeas corpus, returnable to them in term time, and as 
a court. In the matter of Bryon, 60 N. C. 1. 

Judges Mentioned Have Equal Powers.—A single judze 
of the Supreme Court has the same and no other jurisdiction 
to issue the writ than a judge of the superior court, and the 
same limitation of power to issue the writ in certain cases 
extends equally to the two classes of judges. In re Schenck, 
74 N. C. 607, 608. 

Extent of Jurisdiction —The habeas corpus jurisdiction of 
every court, and of every judge, extends to every possible 
case of privation of liberty to the National Constitution, 
treaties and laws. In re Burrus, 136 U. S. 586, 592, 34 L. Ed. 
500, 10 S. Ct. 850. 

Obtaining Jurisdiction.—Presenting a petition to a judge 
for a writ of habeas corpus gives him jurisdiction of the 
subject. State v. Edney, 60 N. C. appx., 463. 

Section 1-76 et seq. concerning venue all refer to ‘‘actions” 
and have no application to habeas corpus proceedings. Mc- 
Eachern v. McEachern, 210 N. C. 98, 185 S. E. 684. 

Discretionary Power of Judge as to Place Writ Is Re- 
turnable Not Reviewed in Absence of Abuse.—Since any 
judge of the Superior Court or Justice of the Supreme 
Court has the power to issue a writ of habeas corpus at 
any time or any place, he has the discretionary power to 
make the writ returnable at such place as he may deter- 
mine, which discretion will not be reviewed in the ab- 
sence of a showing of abuse or failure to afford full op- 
portunity to be heard, and therefore an exception to the 
refusal of a motion for'change of venue of habeas corpus 
proceedings cannot be sustained. McKEachern vy. McEachern, 
210 N.. .C.. 98: 185° Si 684: 


§ 17-7. Contents of application—The applica- 
tion must state, in substance, as follows: 

1. That the party, in whose behalf the writ is 
applied for, is imprisoned or restrained of his 
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liberty, the place where, and the officer or per- 
son by whom he is imprisoned or restrained, 
naming both parties, if their names are known, 
or describing them if they are not known. 

2. The cause or pretense of such imprison- 
ment or restraint, according to the knowledge 
or belief of the applicant. 

3. If the imprisonment is by virtue of any 
warrant or other process, a copy thereof shall 
be annexed, or it shall be made to appear that a 
copy thereof has been demanded and refused, or 
that for some sufficient reason a demand for such 
copy could not be made. 

4. If the imprisonment or restraint is alleged 
to be illegal, the application must state in what 
the alleged illegality consists; and that the legal- 
ity of the imprisonment or restraint has not 
been already adjudged, upon a prior writ of 
habeas corpus, to the knowledge or belief of the 
applicant. 

5. The facts set forth in the application must 
be verified by the oath of the applicant, or by 
that of some other credible witness, which oath 
may be administered by any person authorized 
by law to take affidavits. (Rev., s. 1825; Code, 
StellG2ns tL SOS-Os Cee LLOneS, 0's CeS2209>) 


Waiver of Errors.—The parties may waive all errors and 
dispense with all forms in the proceedings on the petition. 
State v. Edney, 60 N. C. appx., 463. 

Necessary Allegation.—A petition for habeas corpus must 
allege that the imprisonment has not been already adjudged 
upon a prior writ of habeas corpus. In the matter of 
Brittain, 93 N. C. 587. 

Where Other Remedies Exist.—The writ of habeas corpus 
will be refused where the prisoner can be otherwise dis- 
charged. In re Belt, 159 U. S. 95, 100, 40 L. Ed. 88, 15 S. Ct. 
987. 

Pricr Writ of Habeas Corpus.—See In re Adams, 218 N. 
C7379, 11S) Es Gd) 7163. 


§ 17-8. Issuance of writ without application. 
—When the supreme or superior court, or any 
judge of either, has evidence from any judicial 
proceeding before such court or judge that any 
person within this state is illegally imprisoned 
or restrained of his liberty, it is the duty of said 
court or judge to issue a writ of habeas corpus 
for his relief, although no application be made 
foresuche writ. ul Rev... «si; 18260 Code, ‘s.1632; 
4868-9 -c. 116s. 10: C. S..2210.) 


When Illegal Imprisonment Appears.—If a case comes be- 
fore the Supreme Court by appeal, or by certiorari, and upon 
the trial it appears that the prisoner was suffering an illegal 
confinement in the penitentiary, it would be the duty of that 
court, by virtue of its supervisory power, and of this sec- 
tion, enacted to carry into effect this constitutional power 
of the Supreme Court, to issue the writ of Labeas corpus, 
even of its own motion, and discharge the prisoner. In re 
Schenck, 74 N. C. 607, 6:0. 


Art. 3. Writ. 


§ 17-9. Writ granted without delay.—Any court 
or judge empowered to grant the writ, to whom 
such applications may be presented, shall grant 
the writ without delay, unless it appear from 
the application itself or from the documents an- 
nexed that the person applying or for whose 
benefit it is intended is, by this chapter, prohib- 
ited from prosecuting the writ. (Rev., s. 1827; 
Code, s. 1628; 1868-9, c. 116, s. 6; C. S. 2211.) 

Cross Reference——As to when application shall be denied, 
see § 17-4. 

Duty of Court to Issue——There can be no doubt of the duty 
and power of the court to issue the writ of habeas corpus 


when applied for in accordance with statutory provisions. In 
re Boyett, 136 N. C. 415, 424, 48 S. E. 789. 
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§ 17-10. Penalty for refusal to grant—If any 

judge authorized by this chapter to grant writs 
of habeas corpus refuses to grant such writ when 
legally applied for, every such judge shall forfeit to 
the party aggrieved two thousand five hundred dol- 
lars. (Rev., s. 1828; Code, s. 1631; 1868-9, c. 
116; °s) 05° Gh S27 3212:) 
; Writ Always Issues.—The writ of habeas corpus always 
issues when legally applied for, because this section sub- 
jects a judge who refuses to entertain the petition to a 
penalty of $2,500. In the matter of Croom, 175 N. C. 455, 456, 
95 S. EB. 903. 

Cited in McKachern vy. McEachern, 210 N. C. 98, 185 S. 
E. 684. 

§ 17-11. Sufficiency of writ; defects of form 
immaterial— No writ of habeas corpus shall be 
disobeyed on account of any defect of form. It 
shall be sufficient— 

1. If the person having the custody of the 
party imprisoned or restrained be designated 
either by his name of office, if he have any, or 
by his own.name, or, if both such names be un- 
known or uncertain, he may be described by an 
assumed appellation, and any one who may be 
served with the writ shall be deemed the per- 
son to whom it is directed, although it may be 
directed to him by a wrong name, or descrip- 
tion, or to another person. 

2. If the person who is directed to be pro- 
duced be designated by name, or if his name be 
uncertain or unknown, he may be described by 
an assumed appellation or in any other way, so 
as to designate the person intended. (Rev., s. 
1829; Code, ss. 1629, 1630; 1868-9, c. 116, ss. 7, 
8; C. S. 2213.) 


§ 17-12. Service of writ—The writ of habeas 
corpus may be served by any qualified elector 
of this state thereto authorized by the court or 
judge allowing the same. It may be served by 
delivering the writ, or a copy thereof, to the per- 
son to whom it is directed; or, if such person 
cannot be found, by leaving it, or a copy, at the 
jail, or other place in which the party for whose 
relief it is intended is confined, with some un- 
der officer or other person of proper age; or, if 
none such can be found, or if the person attempting 
to serve the writ be refused admittance, by affx- 
ing a copy thereof in some conspicuous place 
on the outside, either of the dwelling-house of 
the party to whom the writ is directed or of the 
place where the party is confined for whose re- 
lief it is sued out. (Rev., s. 1833; Code, s. 1657; 
1868-9, c. 116, s. 32; C. S. 2214.) 

To Whom Issued. — The writ should be issued to the 
person who has the immediate custody of the petitioner with 
the power to produce tke body of such party before the 
court or judge. Wales v. Whitney, 114 U. 5. 564, 574, 29 L. 
Ed. 277, 5 S. Ct. 1050. 


Art. 4. Return. 


§ 17-13. When writ returnable. — Writs of 
habeas corpus may be made returnable at a cer- 
tain time, or forthwith, as the case may require. 
If the writ be returnable at a certain time, such 
return shall be made and the party shall be pro- 
duced at the time and place specified therein. 
(Rev., s. 1830; Cotle, s. 1656; 1868-9, c. 116, s. 
21 Ceol.) 


§ 17-14. Contents of return; verification—The 
person or officer on whom the writ is served 
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must make a return thereto in writing, and, ex- 
cept where such person is a sworn public officer 
and makes his return in his official capacity, it 
must be verified by his oath. The return must 
state plainly and unequivocally— 

1. Whether he has or has not the party in 
his custody or under his power or restraint. 

2. If he has the party in his custody or power, 
or under his restraint, the authority and the 
cause of such imprisonment or restraint, setting 
forth the same at large. 

3. If the party is detained by virtue of any 
writ, warrant, or other written authority, a copy 
thereof shall be annexed to the return; and the 
original shall be produced and exhibited on the 
return of the writ to the court or judge before 
whom the same is returnable. 

4. If the person or officer upon whom such 
writ is served has had the party in his power or 
custody, or under his restraint, at any time prior 
or subsequent to the date of the writ, but has 
transferred such custody or restraint to another, 
the return shall state particularly to whom, at 
what time, for what cause and by what author- 
ity: ‘such-‘transfer® took. place.” (Revj 3.7 1831; 
Code,,s. 16333.1868-9,-c. 116,-s. 11;,Cy $:/2216,) 


§ 17-15. Production of body if required.—lIf 
the writ requires it, the officer or person on 
whom the same has been served shall also 
produce the body of the party in his custody or 
power, according to the command of the writ, 
except in the case of the sickness of such party, 
as hereinafter provided. (Rev., s. 1832; Code, 
s. 1636; 1868-9, c. 116, s. 14; C. S. 2217.) 


Art. 5. Enforcement of Writ. 


§ 17-16. Attachment for failure to obey.—lIf 
the person or officer on whom any writ of 
habeas corpus has been duly served refuses or 
neglects to obey the same, by producing the body 
of the party named or described therein, and by 
making a full and explicit return thereto, within 
the time required, and no sufficient excuse is 
shown for such refusal or neglect, it is the duty 
of the court or judge before whom the writ has 
been made seturnable, upon due proof of the 
service thereof, forthwith to issue an attachment 
against such person or officer, directed to the 
sheriff of any county within this state, and com- 
manding hin: forthwith to apprehend such per- 
son or officer and bring him immediately before 
such court or judge. On being so brought such 
person or officer shall be committed to close 
custody in the jail of the county where such 
court or judge may be, without being allowed 
the liberties thereof, until such person or officer 
make return to such writ and comply with any 
order that may be made by such court or judge 
in relation to the party for whose relief the writ 
has been issued. (Rev., s. 1834; Code, s. 1637; 
1868-9, c. 116, s. 15; C. S. 2218.) 


In General. — The attachment warranted by this section 
does not rest on the idea of punishing for a contempt of 
the judge, or court, but of compelling a return to the writ 
and a production of a body. It is a substitute for the provi- 
sion in the old habeas corpus act, which punished the officer 
or person refusing or neglecting to make due return, “upon 
conviction by indictment,’ with a fine of $500 for the first 
offense, and of $1,000, and incapacity to hold office, for the 
second. Ex parte Moore, 64 N. C. appx., 802, 809. See also, 
Ex parte Kerr, 64 N. C. appx., 816. 
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No Power to Arrest Governor.—Under the habeas corpus 
act, a judge has no power to order the arrest of the Gover- 
nor of the State. Ex parte Moore, 64 N. C. appx., 802, 815. 

Excuse for Refusal to Make Return.—Where a military 
officer detaining persons arrested in counties declared by 
the Governor to be in a state of insurrection, answered to a 
writ of habeas corpus, that he held them under the orders 
of the Governor, who had also ordered him not to obey the 
writ: it was held, that such return was a sufficient excuse, 
under this section, and, therefore, that such officer was not 
liable to be attached. Ex parte Moore, 64 N. C. appx., 802, 
815. 


§ 17-17. Liability of judge refusing attachment. 
—If any judge willfully refuses to grant the writ 
of attachment, as provided for in § 17-16, he shall 
be liable to impeachment, and moreover shall for- 
feit to the party aggrieved twenty-five hundred 
dollars. (Rev., s. 1835; Code, s. 1638; 1870-1, c. 
2216s 2 Cogs setg.) 


§ 17-18. Attachment against sheriff to be di- 
rected to coroner; procedure.— If a sheriff has 
neglected to return the writ agreeably to the 
command thereof, the attachment against him may 
be directed to the coroner or to any other per- 
son to be designated therein, who shall have 
power to execute the same, and such sheriff, 
upon being brought up, may be committed to the 
jail of any county other than his own. (Rev., s. 
1836; "Code, s.. 16395) °1868-9,. cP 116,45; 1678 Con. 
2220.) 

Cross Reference.—As to requirement of coroner to act for 
sheriff in certain cases, see § 152-8. 


§ 17-19. Precept to bring up party detained.— 
The court or judge by whom any such attach- 
ment may be issued may also at the same time, 
or afterwards, direct a precept to any sheriff, 
coroner, or other person to be designated therein, 
commanding him to bring forthwith before such 
court or judge the party, wherever to be found, 
for whose benefit the writ of habeas corpus has 
been granted. (Rev., s. 1837, Code, s. 1640; 
1868-98 Ge 116. 6..1 32 Ge sical.) 


§ 17-20. Liability of judge refusing precept.— 
If any judge refuses to grant the precept provided 
for in § 17-19, he shall be liable to impeachment, 
and moreover shall forfeit to the party aggrieved 
twenty-five hundred dollars. (Rev., s. 1838; Code 
S. 16412) 187051 ne. 28h ems Ce wansey 


§ 17-21. Liability of judge conniving at insuffi- 
cient return—If any judge grants the attach- 
ment, or the precept, and gives the officer or 
other person charged with the execution of the 
same verbal or written instructions not to execute 
the same, or to make any evasive or insufficient 
return, or any return other than that provided 
by law; or shall connive at the failing to make 
any return or any evasive or insufficient return, 
or any return other than that provided by 
law, he shall be liable to impeachment, and 
moreover shall forfeit to the party aggrieved 
twenty-five hundred dollars. (Rev., s. 1839; 
Code, s. 1642; 1870-1, c. 221, s. 4; C. S. 2223.) 


§ 17-22. Power of county to aid service.—In the 
execution of any such attachment, precept or writ, 
the sheriff, coroner, or othcr person to whom it 
may be directed, may call to his aid the power 
of the county, as in other cases. (Rev., s. 1840; 
Code, s. 1643; 1868-9, c.*116,'s. 18: C. S. 2294.) 


Editor’s Note. — The posse comitatus is discussed in 
Worth v. Craven County Com’rs, 118 N. C. 112, 24 S. E. /78. 


[ 764 ] 


§ 17-23 


In the dissenting opinion to that case by Judge Clark, this 
section is mentioned on page 125. 

Means ‘Men of the County.”—The power of the county, 
or “posse comitatus,’ means the men of the county in whick 
the writ is to be executed. Ex Parte Moore, 64 N. C. appx., 
802, 812. 

§ 17-23. Obedience to order of discharge com- 
pelled.—Obedience to a judgment or order for the 
discharge of a prisoner or person restrained of his 
liberty, pursuant to the provisions of this chapter, 
may be enforced by the court or judge by at- 
tachment in the same manner and with the same 
effect as for a neglect to make return to a writ 
of habeas corpus; and the person found guilty 
of such disobedience shall forfeit to the party 
aggrieved two thousand five hundred dollars, be- 
sides any special damages which such party may 
fave sustained. (Rev., s. 1841; Code, s. 1649; 
1868-9, c. 116, s. 24; C. S. 2225.) 


§ 17-24. No civil liability for obedience—wNo of- 
ficer or other person shall be liable to any civil 
action for obeying a judgment or order of dis- 
charge upon writ of habeas corpus. (Rev., s. 
1842; Code, s. 1650; 1868-9, c. 116, s. 25; C. S. 
2226.) 

§ 17-25. Recommittal after discharge; penalty.— 
If any person shall knowingly again imprison or 
detain one who has been set ac larze upon any 
writ of habeas corpus, for the same cause, other 
than by the legal process or order of the court 
wherein he is bound by recognizance to appear, 
or of any other court having jurisdiction in the 
case, he shall be guilty of a misdemeanor. (Rev., s. 
apeiee ode ws.1651701868-9.c.d 164s. 26-0C51S: 
2227.) 

Cross Reference.—See also, § 17-38 and notes. 

When Rearrest Valid—A party, set at large by writ of 
habeas corpus, upon the ground that the judgment of im- 
prisonment was void for want of jurisdiction in the court, 
may be again arrested for the same cause upon legal proc- 
ess of a court having jurisdiction. State v. Weatherspoon, 
SSaN.. C19: 

§ 17-26. Disobedience to writ or refusing copy 
of process; penalty.—If any person to whom a 
writ of habeas corpus is directed shall neglect or 
refuse to make due return thereto, or to bring the 
body of the party detained according to the com- 
mand of the writ withour delay, or shall not, 
within six hours after demand made therefor, de- 
liver a copy of the commitment or cause of de- 
tainer, such person shall, upon conviction on in- 
dictment, be fined one thousand dollars, or im- 
prisoned not exceeding twelve months, and if 
such person be an officer, shall moreover be re- 
moved from office. (Rev., s. 3597; Code, s. 1652; 
1868-9, c. 116, s. 27; CAS 42228) 


§ 17-27. Penalty for false return.—If any person 
shall make a false return to a writ of habeas 
corpus, he shall be guilty of a misdemeanor. 
(Rey., s. 3582: Code, s. 1653; 1868-9, c, 116, s: 
28isn Cou os, 2229.) : 


§ 17-28. Penalty for concealing party entitled to 
‘writ.—If any one having in his custody, or under 
his power, any party who, by law, would be en- 
titled to a writ of habeas corpus, or for whose 
relief such writ shall have been issued, shall, with 
intent to elude the service of such writ, or te 
avoid the effect thereof, transfer the party to the 
custody, or put him under the power or control, 
of another, or shall conceal or change the place 
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of his confinement, or shall knowingly aid or 
abet another in so doing, he shall be guilty of a 
misdemeanor. (Rev., s. 3583; Code, ss. 1654, 
1655; 1868-9, c. 116, ss. 29, 30; C. S. 2230.) 


Art. 6. Proceedings and Judgment. 


§ 17-29. Notice to interested parties——When it 
appears from the return to the writ that the party 
named therein is in custody on any process, or by 
reason of any claim of right, under which any 
other person has an interest in continuing his im- 
prisonment or restraint, no order shall be made 
for his discharge until it appears that the person 
so interested, or his attorney, if he have one, has 
had reasonable notice of the time and place at 
which such writ is returnable. (Rev., s. 1843; 
Code, s. 1634; 1868-9, c. 116, s. 12; 1870-1, c. 221, 
Sway CoaSee ga.) 


§ 17-30. Notice to solicitor—When it appears 
from the return that such party is detained upon 
any criminal accusation, the court or judge may, 
if he thinks proper, make no order for the dis- 
charge of such party until sufficient notice of the 
time and place at which the writ has been re- 
turned, or is made returnable, is given to the 
solicitor of the district in which the person prose- 
cuting the writ is detained. (Rev., s. 1844; Code, 
Sy, alee ae), eal), ae aI (GUS), RRR) 


Hearing May Be Continued.—If it appear from the return 
on a writ of habeas corpus that the petitioner is detained on 
a criminal charge, the court may continue the hearing for a 
reasonable time to give the solicitor an opportunity to exa- 
mine into the case. State v. Jones, 113 N. C. 669, 18 S. E. 
249. 


§ 17-31. Subpcenas to witnesses.—Any party to 
a proceeding on a writ of habeas corpus may pro- 
cure the attendance of witnesses at the hearing, 
by subpoena, to be issued by the clerk of any su- 
perior court, under the same rules, regulations 
and penalties prescribed by law in other cases. 
(Rev., s. 1845; Code, s. 1659; 1868-9, c. 116, s. 34; 
[CL Sh PERI) 

Cross Reference.—As to issuance of subpoenas, see §§ 2-16, 
8-59. 

§ 17-32. Proceedings on return; facts examined; 
summary hearing of issues—The court or judge 
before whom the party is brought on a writ of 
habeas corpus shall, immediatel, after the re- 
turn thereof, examine into the facts contained in 
such return, and into the cause of the confine- 
ment or restraint of such party, whether the same 
has been upon commitment for any criminal or 
supposed criminal matter or not; and if issue be 
taken upon the material facts in the return, or 
other facts are alleged to show that the imprison- 
ment or detention is illegal, or that the party im- 
prisoned is entitled to his discharge, the court or 
judge shall proceed, in a summary way, to hear 
the allegations and proofs on both sides, and to 
do what to justice appertains in delivering, bail- 
ing or remanding such party. (Rev., s. 1846; 
Code, s. 1644; 1868-9, c. 116, s. 19; C. S. 2234.) 


Proceedings Must Be Summary.—Proceelings under the 
writ of habeas corpus, which have for their principal object 
a release of a party from illegal restraint, must necessarily 
be summary and prompt to be useful, and if an action could 
be arrested by an appeal, they would lose many of their 
most beneficial results. State v. Miller, 97 N. C. 451, 454, 1 
Senibaes 710s a 

Hearing Not Perfunctory.—The words “if issue be taken 
upon the material facts the judge shall proceed in 
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a summary way to hear the allegations and proofs of both 
sides,” preclude the idea that such hearing shall be per- 
functory and merely formal. In re Bailey, 203 N. C. 362, 
365, 166 S. E. 165. 

Hearing Confined to Record.—The hearing is confined to 
the record and judgment, and relief may be afforded only 
when on the record itself the judgment is one clearly and 
manifestly beyond the power of the court, a statement of 
the doctrine supported in numerous and authoritative de- 
cisions here and elsewhere. Ex parte McCown, 139 N. C. 95, 
51 S. E. 957; In re Schenck, 74 N. C. 607; In re Swan, 150 
WS iGase/ ld) 1207, 1458S) (Ct 225: in trey Coys 1ZseUm oe 
731, 32 I, Ed. 274, 8 S. Ct. 1263; In the matter of Croom, 
L/SUIN. Cyr 455; 457, 95S. 903. 

Same—Questions Open to Inquiry.—Where the petitioner 
in habeas corpus proceedings is held under a final sentence 
of a court, a commitment of contempt or order, the only 
questions open to inquiry at the hearing are whether on the 
record the court had jurisdiction of the matter and whether 
on the facts disclosed in the record and under the law appli- 
cable to the case in hand, the court has exceeded its powers 
in imposing the sentence whereof the petitioner complains. 
State v. Hooker, 183 N. C. 763, 111 S. E. 351. 

Evidence Not Reviewable.—As was held in State v. Dunn, 
159 N. C. 470, 74 S. E. 1014, the Supreme Court cannot re- 
view the evidence or other matters in a criminal case in 
habeas corpus proceedings, but only the jurisdiction of the 
court and the validity of the judgment which is attacked. 
State v. Burnette, 173 N. C. 734, 91 S. E. 364. 

Question of Insanity Determined.—When the petitioner in 
habeas corpus has been adjudged insane and her detention is 
ordered by a court of lunacy of another state, the judge of 
the superior court in this State by whom the proceedings 
of habeas corpus are heard should determine the validity of 
the order of the adjudication of insanity when the same is 
properly presented to him, and this is the determinative 


question involved, and upon failure to have done so the 
case will be remanded. In re Chase, 193 N. C. 450, 137 S. E. 
305. 


Discretion of Judge.—The quantum of evidence and the 
number of witnesses to be examined must necessarily be left 
also to the sound discretion of the judge who hears the writ, 
and his action in that regard cannot be reviewed. State v. 
Herndon, 107 N. C. 934, 935, 12 S. E. 268. See also In re 
Bailey, 203 N. C. 362, 367, 166 S. E. 165. 


Presumption of Innocence and Burden of Proof.—The pre- 
sumption of innocence applies only on a trial, and does not 
avail to furnish a presumption that the detention of a party 
on regular process, when the committing officer has juris- 
diction, is illegal; therefore, where, upon the return of a 
sheriff to a writ of habeas corpus, it appeared that the 
petitioners were in custody on a mittimus, regular in every 
way, from a justice of the peace, for failure to give bond 
for their appearances at the next term of the superior court 
to answer a criminal charge of which the court had jurisdic- 
tion, the detention, nothing else appearing, was clearly 
legal, and the burden was upon the petitioner to show 
wherein it was illegal, and not upon the State to show that 
they were lawfully in custody. State vy. Jones, 113 N. C. 
GOOFS eSB. 249, 

No Appeal Lies.—Appeal to the Supreme Court will not 
lie from the refusal of a superior court judge to discharge 
the defendant from custody in proceedings in habeas corpus, 
the remedy being by a petition for a writ of certiorari which 
is addressed to the sound discretion of the Supreme Court. 
In the matter of Croom, 175 N. C. 455, 95 S. E. 903; State v. 
Burnette, 173 N. C. 734, 91 S. E. 364. 

Constitutional Provision. — In habeas corpus proceedings 
wherein upon the hearing are involved questions of law 6r 
legal inference, and judgment is a denial of a legal right, it 
may be reviewed by the Supreme Court by virtue of the 
Constitution, Art. IV, sec. 8, under the power given to the 
court “‘to issue any remedial writs necessary to give it 
general supervision and control over the proceedings of in- 
ferior courts.” In re Holley, 154 N. C. 163, 69 S. E. 872. 

Writ of Certiorari Proper Remedy. — Where it appears 
that, upon the return of the writ, the judge declined to hear 
evidence or investigate the charge, the writ of certiorari 
should issue. Walton v. Gatlin, 60 N. C. 318; Ex parte 
Biggs, 64 N. C. 202; State v. Jefferson, 66 N. C. 309; State 
v. Herndon, 107 N. C. 934, 935, 12 S. E. 268. 


The remedy given under the constitutional power conferred 
upon the Supreme Court to review a judgment in habeas 
corpus proceedings in matters not involving the care and 
custody of children, Constitution, Art. IV, sec. 8, shall only 
be exercised by certiorari. In re Holley, 154 N. C. 163, 69 
Mien Ores 

Same—When Denied. — A petition for certiorari in the 
Supreme Court will be denied in habeas corpus proceedings 
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when it appears therefrom that the prisoner is not entitled 
to his discharge. In the matter of Croom, 175 N. C. 455, 95 
S. E. 903. 

If the judge, upon the investigation of the evidence on a 
petition for habeas corpus, adjudges that there is or is not 
probable cause, and admits or refuses to admit to bail, no 
appeal or certiorari lies, either in favor of the State or the 
petitioner. Walton v. Gatlin, 60 N. C. 310, 318; State v. 
Miller, 97 N. C. 451, 1 S. E. 776; Stat: v. Herndon, 107 N. 
C. 934, 935, 12 S. E. 268. 

In habeas corpus proceedings, where it appears from the 
application for certiorari in the Supreme Court, or the docu- 
ments annexed thereto, that the petition is determined un- 
der a final judgment of a competent tribunal, the writ will 
be denied in the Supreme Court. In re Holley, 154 N. C. 
163, 69 S. E. 872. 

Proceeding Where Judgment Reversed.—If, upon  certio- 
rari, the court reverses and sets aside the judgment of the 
court below, and the proceedings are remanded, no pro- 
cedendo issues to any particular judge, but the petitioner 
can exercise his statutory right to apply, de novo, to any 
judge authorized to grant the writ of habeas corpus. State 
v. Herndon, 107 N. C. 934, 12 S. E. 268. 

Judicial Review of Questions of Law.—In deciding ques- 
tions which arise under writs of habeas corpus the judiciary 
may review and control the action of the Governor in re- 
gard to points of law; but cannot interfere with such ac- 
tion in regard to any matter within the discretion of the 
Governor. 

In the matter of Hughes, 61 N. C. 57. 


§ 17-33. When party discharged.—If no legal 
cause is shown for such imprisonment or restraint, 
or for the continuance thereof, the court or judge 
shall discharge the party from the-custody or 
restraint under which he is held. But if it ap- 
pears on the return to the writ that the party is in 
custody by virtue of civil process from any court 
legally constituted, or issued by any officer in 
the course of judicial proceedings before him, 
authorized by law, such party can be discharged 
only in one of the following cases: 

1. Where the jurisdiction of such court or offi- 
cer has been exceeded, either as to matter, 
place, sum or person. 

2. Where, though the original imprisonment 
was lawful, yet by some act, omission or event, 
which has taken place afterwards, the party has 
become entitled to be discharged. 

3. Where the process is defective in some mat- 
ter of substance required by law, rendering such 
process void. 

4. Where the process, though in proper form, 
has been issued in a case not allowed by law. 

5. Where. the person, having the custody of the 
party under such process, is not the person em- 
powered by law to detain him. 

6. Where the process is not authorized by any 
judgment, order or decree of any court, nor by 
any provision of law. (Rev., s. 1847; Code, s. 
1645; 1868-9, c. 116, s. 20; C. S. 2235.) 


Cress Reference.—See also, notes under § 17-32. 

Where Imprisonment for Contempt.—It was held in Ex 
parte Summers, 27 N. C. 149, that in a case of imprisonment 
for contempt, where the court states the facts upon which 
it proceeds, a reviewing tribunal may, on a habeas corpus, 
discharge the party if it appears plainly that the facts do 
not amount to a contempt. State v. Queen, 91 N. C. 659, 662. 

Sentence Partly Valid and Partly Void.—Where a prisoner 
is detained by virtue of a sentence in part valid and part 
otherwise, he may not be liberated on habeas corpus until 
he shall have served the valid portion of his sentence, and 
he shall be remanded when it appears that the time during 
which he may legally be detained has not expired. State 
V. 1ooker, S183 IN, (Cs 76s, 111s, Bee osl 

State Cannot Appeal.—The State cannot appeal from an 
order in habeas corpus proceedings discharging from im- 
prisonment one convicted of crime. Proceedings in habeas 
corpus, the object of which is to release a person from illegal 
restraint, must necessarily be summary to be useful, and it 
action could be arrested by an appeal upon the part of the 
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State, the great writ of liberty would be deprived of its 
most beneficial results. In the matter of Williams, 149 N. C. 
ae 437, 63 S. E. 108; State v. Miller, 97 N. C. 451, 1S. E. 

§ 17-34. Wken party remanded.—It is the duty 
of the court or judge forthwith to remand the 
party, if it appears that he is detained in custody, 
either— 

1. By virtue of process issued by any court 
or judge of the United States, in a case where 
such court or judge has exclusive jurisdiction. 

2. By virtue of the final judgment or decree 
of any competent court of civil or criminal juris- 
diction, or of any execution issued upon such judg- 
ment or decree. 

3. For any contempt specially and plainly 
charged in the commitment by some court, offi- 
cer or body having authority to commit for the 
contempt so charged. 

4. That the time during which such party may 
be legally detained has not expired. (Rev., s. 
1848; Code, .s. 1646: 1868-9; c. 116, s. 21; C. S. 
2236.) 


Cross Reference.—See also, § 
writ shall be denied. 

Judgment Imports Verity.—A judgment in habeas corpus 
imports verity, and it can not be collaterally impeached. Ia 
the matter of Croom, 175 N. C. 455, 95 S. E. 903. 


§ 17-35. When the party bailed or remanded.— 
If it appears that the party has been legally 
committed for any criminal offense, or if it ap- 
pears by the testimony offered with the return of 
the writ, or upon the hearing thereof, that the party 
is guilty of such an offense, although the com- 
mitment is irregular, the court or judge shall pro- 
ceed to let such party to bail, if the case is bail- 
able and good bail is offered; if not, the court or 
judge shall forthwith remand such party to the 
custody or place him under the restraint from 
which he was taken, if the person or officer, un- 
der whose custody or restraint he was, is legally 
entitled thereto; if not so entitled, the court or 
judge shall commit such party to the custody of 
the officer or person legally entitled thereto. 
Rev., s. 1849; Code, s. 1647; 1868-9, c. 116, s. 22; 
(Ge Se Deve 


Judge May Admit to Bail.—Any person charged (but not 
convicted) of any crime whatever may be admitted to bail if 
the judge, upon hearing the testimony upon a writ of habeas 
corpus, adjudges that, upon the facts developed, the peti- 
tioner is entitled to be released on bail. State v. Herndon, 
107 N. C. 934, 937, 12 S. E. 268. And although a sentence is 
not valid the defendant may not be unconditionally released, 
as the court may hold him to bail. State v. Burnette, 173 
Ne (Ge 734291 *S: EB: 364. 

No Discharge After Indictment.—Of course, after indict- 
ment found, the judge cannot absolutely discharge the pris- 
oner in any case, however clear a case of innocence may be 
made out, but must require his appearance at the next term 
of court. State v. Herndon, 107 N. C. 934, 938, 12 S. E. 268. 


17-4, when application for 


§ 17-36. Party held in execution not to be dis- 
charged.—When a writ of habeas corpus cum 
Causa issues and the sheriff or other officer to 
whom it is directed returns upon the same that 
the prisoner is condemned, by judgment given 
against him, and held in custody by virtue of an 
execution issued against him, the prisoner shall 
not be let to bail but shall be presently remanded, 
where he shall remain until discharged in due 
course of law. (Rev., s. 1850; Code, s. 937; R. 
Co tkh. Sullid 2.ten. V,.¢. 2:2 Cade22B8s) 


§ 17-37. When party ill, cause determined in his 
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absence.—When, from the illness or infirmity of the 
person directed to be produced by a writ of habeas 
corpus, such person cannot, without danger, be 
brought before the court or judge where the writ 
is made returnable, the party in whose custody 
he is may state the fact in his return to the writ; 
and if the court or judge is satisfied of the truth 
of the allegation, and the return is otherwise suffi- 
cient, the court or judge shall proceed to decide 
on such return and to dispose of the matter in 
the same manner as if the body had been pro- 
duced. (Rev., s. 1851; Code, s. 1648; 1868-9, c. 
116 ,0S1235+CG.sperees oy) 


§ 17-38. No second committal after discharged; 
penalty.—No person who has been set at large 
upon any writ of habeas corpus shall be again 
imprisoned or detained for the same cause by any 
person whatsoever other than by the legal order 
or process of the court wherein he shall be bound 
by recognizance to appear or of any other court 
having jurisdiction in the case, under the penalty 
of two thousand five hundred dollars to the party 
aggrieved thereby. (Rev., s. 1852; Code, s. 1651; 
1868-9,.c5. 1166. 26% Cs, $.422402) 

Cross Reference.—As to recommittal after discharge, 
§ 17-25. 

Surrender by Sureties——Where the defendant was not 
originally liable to arrest and had been discharged upon 
habeas corpus, he cannot be held upon a surrender by his 
sureties. Ledford v. Emerson, 143 N. C. 527, 55 S. E. 969. 

When Rearrest Permissible. — According to the express 
terms of this section, a party once disckarged may be again 
arrested and imprisoned for the same cause, provided it be 
done by the legal order or process of a court of competent 
jurisdiction. State v. Weatherspoon, 88 N. C. 19, 21. 


see 


Art. 7. Habeas Corpus for Custody of 


Children in Certain Cases. 


§ 17-39. Custody as between parents in certain 
cases; modification of order.—When a _ contest 
shall arise on a writ of habeas corpus between any 
husband and wife, who are living in a state of 
separation, without being divorced, in respect to 
the custody of their children, the court or judge, 
on the return of such writ, may award the charge 
or custody of the child or children so brought be- 
fore it either to the husband or to the wife, for 
such time, under such regulations and restrictions, 
and with such provisions and directions as will, in 
the opinion of such court or judge. best promote 
the interest and welfare of the children. At any 
time after the making of such orders the court or 
judge may, on good cause shown, annul, vary or 
modify the same; provided, that where the father 
is a non-resident of North Carolina and the cus- 
tody of the child has been awarded, by an order of 
a court of this State, to the mother who is a res- 
ident of North Carolina, no motion on the part of 
such non-resident father may be heard or enter- 
tained by the court for a modification of the order 
of the court, unless such father has first shown 
under oath that, since the making of the original 
order, he has regularly contributed to the support 
of said child according to his means and according 
to the needs of the child, and, if said motion is 
heard and at said hearing such fact is not estab- 
lished to the satisfaction of the court, the motion 
for a modification of the order shall be denied, 
unless the court shall find that, at the time of said 
hearing the mother is not a fit and proper person 
to have the custody of said child. Provided, that 
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the last two provisos shall only apply after the 
case- has beer reopened on time. (Rev., s. 1853; 
Code, s. 1661; 1858-9, c. 53; 1868-9, c. 116, s. 36; 
1929, c. 270, s. 1; C.’S. 2241.) 


Cross References.—As to custody of children in divorce, 
see § 50-13 and notes thereto. As to persons entitled to 
custody of children in general, see § 33-2. J 

Editor’s Note—The Act of 1929 added the two provisos 
to this section. 

Broad Powers Conferred.—This section confers upon the 
court very large powers to ‘“‘promote the interest and wel- 
fare of the children.” Holley v. Holley, 96 N. C. 229, 1S. E. 
553; Knott v. Taylor, 96 N. C. 553, 2 S. E. 680; Jones v. 
Cotten, 108 N. C. 457, 458, 13 S. E. 161. 

When Section Applies. — When, without being divorced, 
parents are living apart, the question concerning the dis- 
position of their offspring must be decided under the pro- 
visions of this section. In re Habeas Corpus of Jones, 153 
N. C. 312, 69. S. E. 217. 

It is essential that the parents must be living in a state 
of separation “without being divorced” before the court has 
power in a habeas corpus proceeding to determine the cus- 
tody of the children. In the matter of Blake, 184 N. C. 278, 
280, 114 S. E. 294; McKachern v. McEKachern, 210 N. C. 98, 
185 S. E. 684. 

Habeas corpus may be used to decide a contest “between 
any husband and wife, who are living in a state of separa- 
tion, without being divorced, in respect to the custody of 
their children.’”? It is not available as between other par- 
ties, nor as between divorced parents. In re Young, 222 N. 
C. 708, 709, 24 S. E. (2d) 539. 

Except as between parents, the right of custody of a 
child can not be determined by writ of habeas corpus. In 
re Parker, 144 N. C. 170, 56 S. E. 878. 

When Parents Divorced Section 50-13 Applies——When this 
section is considered in connection with section 50-13, it be- 
comes apparent that the Legislature intended that the cus- 
tody of children shall be determined by the court in which 
the divorce was granted, and, where there is no divorce, by 
proceedings in habeas corpus. Jurisdiction of the court in 
which a divorce is granted to award the custody of a child 
is exclusive and continuing. In the matter of Blake, 184 N. 
C. 278, 281, 114 S. E. 294. See McKachern v. McKachern, 
210 N. C. 98, 185 S. E. 684. 

But where the parties have been divorced and the decree 
does not award the custody of the children, the procedure to 
determine the right to their custody, is by motion in the 
cause, and habeas corpus will not lie, and where in habeas 
corpus proceedings a decree for absolute divorce between the 
parties is introduced in the record without objection, but 
the court makes no finding as to whether the parties had 
been divorced, but awards the custody of the child to its 
mother, on appeal the case will be remanded for a finding 
as to whether the parties had been divorced. In re Albert- 
BON CUS INES Ge 7420/2 Ss) Bee 41. 


Jurisdiction of Juvenile Court.—In Clegg v. Clegg, 186 N. 
C. 28, 118 S. E. 824, it was held that the jurisdiction of the 
superior court or judge thereof in habeas corpus proceed- 
ings between husband and wife, living apart without divorce, 
where the custody of the minor children of their marriage 
is claimed by each of them, is not ousted or interfered with 
by the jurisdiction given by statute to the juvenile court. 
See also, In the matter:of Blake, 184 N. C. 278, 114 S. E. 
294, 

Where Foreign Decree Invalid.——When, under an invalid 
decree of divorce rendered in favor of the wife in another 
state, in which the custody of a child was awarded to the 
wife, it is sought by habeas corpus proceeding in this State 
to obtain the custody of the clild domiciled with its father in 
this State, the proceeding will be regarded as one between 
husband and wife living in separation without being di- 
vorced. And the custody of the child rests in the sound 
discretion of the judge, subject to review, on appeal, upon 
the facts found. Harris v. Harris, 115 N. C. 587, 20 S. &. 
187. 

Parents Have Prima Facie Right to Custody.—In habeas 
corpus proceedings for the possession of a nine-year old 
child, the parents of the child, who are living together as 
lawful man and wife, have prima facie the right to its control 
and custody. In re Habeas Corpus of Jones, 153 N. C. 312, 
69S. E.: 217. 

Where the father of an infant upon the death of its mother 
told the grandparents of the child that the latter should 
always remain with them, but subsequently desired the 
ecustody of the child and upon refusal brought habeas corpus 
proceedings, and it appeared that the father was of good 
moral character, industrious and kind and in every way 
fitted to care for and educate the child, the custody was 
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properly awarded to him. Latham v. Ellis, 116 N. C. 30, 20 
Sa Be 102!2; 

Same—Welfare of Child First Consideration. — In habeas 
corpus for the custody of a child the welfare of the child is 
the first considcration but the father has a natural right of 
such custody. To lose this right it must be shown that he 
is not fit to exercise it. In re Fain, 172 N. C. 790, 90 S. E. 
928. 

The right of the parent is not absolute and yields to the 
welfare of the child when so required. In re Hamilton, 182 
IN, (Ge 445 108293) bya sop 

Same—Same—Custody Awarded to Mother.—The mother, 
in habeas corpus proceedings against her husband, may be 
allowed the superior claim when both are equally worthy and 
it is shown that the welfare of their children requires it. 
Clegg v. Clegg, 186 N. C. 28, 118 S. E. 824. In the opinion of 
this case, written by Justice Clarkson, there is a compre- 
hensive and able discussion and review of the authorities re- 
lating to the custody of children. 

But the court will not award the custody of a child to a 
nonresident mother if it does not appear that the child 
desires to go to her or that the husband is not a proper 
person to have it, or that the child will be benefitted by the 
change; “Harris v. Harris, 115 sNw@.0587, 920) Sean la7e 

Same—lIllegitimates.—In the care of illegitimate children, 
the same prima facie right of the parent to the custody of 
the offspring exists as in case of legitimacy, perhaps to a 
lesser degree, in the mother, where she evinces a capacity 
and disposition to properly care for her children. In re 
Habeas Corpus of Jones, 153 N. C. 312, 69 S. E. 217. 

Action by Father against Grandmother.—Where the father 
of a child brings a writ of habeas corpus against the grand- 
mother for the custody of the child but the contest is to all 
intents and purposes between the husband and wife for the 
custody of the child the writ comes within the spirit and 
letter of this section. In re Ten Hoopen, 202 N. C. 223, 162 
Sy 6193 

Award Not Necessarily Final with Changed Conditions.— 
An award in habeas corpus proceedings does not finally 
determine the rights of the parties to the custody of the 
child sought in habeas corpus proceedings; and where, in 
our courts, the award has been in favor of a nonresident 
mother against the father of the child, the courts, properly 
established and having jurisdiction at the domicile of the 
mother, may further hear and determine the matter touch- 
ing the care and control of the child on such changed con- 
ditions, properly established, as would require it. In re 
Means, 176 N. C. 307, 97 S. E. 39. 

Habeas Corpus Not Available Where Divorce Is Granted 
in Another State Where Parents Resided.—Habeas corpus 
is not available to determine the custody of a child as be- 
tween its divorced parents and where the divorce is granted 
in another state of which the parents were residents, the 
writ is not available to enforce the provisions of the divorce 
decree relating to the custody of the child as against the 
mother moving to this State and bringing the child with 
her. In re Ogden, 211 N. C. 100, 189 S. E. 119. 

Findings of Fact Are Conclusive When Based on Evidence. 
—The findings of fact by the court in proceedings in ha- 
beas corpus, to determine the custody of minor children of 
the parties, are conclusive when based on evidence. Mc- 
Eachern v. McEachern, 210 N. C. 98, 185 S. E. 684. 

Cited in In re Gibson, 222 N. C. 350, 23 S. EB. (2d) 50. 


§ 17-40. Appeal to supreme court.—In all cases 
of habeas corpus, where a contest arises in respect 
to the custody of minor children, either party may 
appeal to the supreme court from the final judg- 
ment. (Rev., s. 1854; Code, s. 1662; 1858-9, c. 53, 
$..2; Cir Sasee4es) 


No Appeal Except under This Section.—There is no pro- 
vision for appeal from a judgment in habeas corpus pro- 
ceedings, except in cases concerning the care and custody of 
children under this section. In re Holley, 154 N. C. 163, 166, 
69 S. E. 872. 

It is a significant indication of the legislative intent in 
giving an appeal in this case only, not to recognize it in 
other cases. State v. Miller, 97 N. C. 451, 454, 1 S. E. 776. 

Death of Party Pending Appeal. — Where in a habeas 
corpus proceeding brought to secure the custody of infant 
children, the respondent (in whose favor judgment had been 
rendered below) died pending appeal, it was held, that the 
proceeding abated, and could not be revived against the 
personal representative. Brown y. Rainor, 108 N. C. 204, 12 
S. E. 1028. 

Judgment of Superior Court Stayed Pending Appeal. — 
Upon appeal to the Supreme Court from an order of the 
judge of the superior court in habeas corpus proceedings be- 
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tween husband and wife for the custody of the minor chil- 
dren of the marriage upon petition of the wife, living by 
mutual consent separated from her husband, without di- 
vorce, it is within the power of the Supreme Court, upon 
notification to the adverse party to appear before one 
of the Justices, and after a regular hearing, for the Jus- 
tice to allow a supersedeas bond in a fixed amount, to 
stay the judgment of the lower court pending appeal, and 
by consent to set the hearing after the call of a certain 
district in the Supreme Court in term. Clegg v. Clegg, 186 
Nw. Cre28. VITB ES: By 4824. 

Discretion in Supreme Court.—When the superior court 
judge has entered judgment in habeas corpus proceedings 
between husband and wife, and has found the facts upon 
which his judgment was based, and both parties appeal, the 
Supreme Court, in its sound legal discretion, may review the 
judgment and affirm, reverse, or modify it. Clegg v. Clegg, 
186 N. C. 28, 118 S. E. 824; Atkinson vy. Downing, 175 N. C. 
244, 95 S. E. 487. 

What Reviewed.—Upon an appeal from a judgment upon 
a writ of habeas corpus awarding the custody of a minor 
child, the court will only review errors of “law or legal 
inference,” Constitution, Art. IV, Section 8, and not the 
findings of fact made by the lower court upon competent 
evidence; and this section allowing an appeal in such cases, 
does not affect the matter. Stokes v. Cogdell, 153 N. C. 
Ti, 69S.” B65. 

Decree as between Divorced Parents Is Not Appealable. 
—A decree in habeas corpus proceedings to determine the 
custody of a child as between its divorced parents is not 
appealable, since the proceeding does not come within the 
provisions of this and § 17-39, nor will the provisions made 
for the child be considered when the judge below finds that 
the child is in school and is being properly cared for by 
the parent having its custody, and awards its custody to 
such parent during the school term, the sole remedy be- 
ing by certiorari to invoke the constitutional power of the 
Supreme Court to supervise and control proceedings of in- 
ferior courts. In re Ogden, 211 N. C. 100, 189 S. E. 119. 

Applied in In re Albertson, 205 N. C. 742, 172 S. E. 411. 


Art. 8. Habeas Corpus Ad Testificandum. 


§ 17-41. Authority to issue the writ——LEvery 
court of record has power, upon the application 
of any party to any suit or proceeding, civil or 
criminal, pending in such court, to issue a writ 
of habeas corpus, for the purpose of bringing 
before the said court any prisoner who may be 
detained in any jail or prison within the state, 
for any cause, except a prisoner under sentence 
for a capital felony, to be examined as a wit- 
ness in such suit or proceeding in behalf of the 
party making the application. 

Such writ of habeas corpus may be issued by 
any justice of the peace or clerk of the superior 
court, upon application as provided in this sec- 
tion, to bring any person confined in the jail or 
prison of the same county where such justice or 
clerk may reside, to be examined as a witness 
before such justice or clerk. 

In cases where the testimony of any prisoner 
is needed in a proceeding before a justice of the 
peace, or a clerk, and such person is confined in 
a county in which such justice or clerk does not 
reside, application for habeas corpus to testify 
may be made to any judge of the supreme or 
superior court. (Rev., ss. 1855, 1856: Code, ss. 
1663, 1664: 1868-9, c. 116, ss. 37, 88; C. S.\2243)) 


An Inherent Power.—The right to bring a person, whose 
presence is necessary, before a court for the exercise of its 
powers is inherent in every court of general jurisdiction, 
and its exercise is essential to the preservation of its power 
and dignity. State v. Haskins, 77 N. C. 530; Harkins v. 
Cathey, 119 N. C. 649, 664, 26 S. E. 136. 

No Application to State. — This section applies only to 
parties strictly so called, and not to the State. Ex parte 
Harris, 73 N. C. 65, citing State v. Adair, 68 N. C. 68. 
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Murderer Is Competent Witness.—One who has been con- 
victed of murder, and is under sentence of death, is a com- 
petent witness; and the solicitor for the State is entitled to 
a habeas corpus to bring such condemned prisoner into 
court for the purpose of testifying before the grand jury. Ex 
parte Harris, 73 N. C. 65. 

Same—Objection Untenable-—When the State has procured 
the attendance of a witness under sentence of death, the ob- 
jection by the defendant that he could not be procured by 
writ of habeas corpus ad testificandum under this section, 
is untenable, this not applying to the State; nor will objec- 
tion avail that the time set for the execution had passed, 
and the witness, being dead, in the eye of the law, could not 
testify, the witness having been present and having testi- 
fied. State v. Jones, 176 N. C. 702, 97 S. E. 32. 


§ 17-42. Contents of application—The appli- 
cation for the writ shall be made by the party to 
the suit or proceeding in which the writ is re- 
quired, or by his agent or attorney. It must be 
verified by the applicant, and shal! state— 

1. The title and nature of the suit or proceed- 
ing in regard to which the testimony of such 
prisoner is desired. 

2. That the testimony of such prisoner is 
material and necessary to such party on the trial 
or hearing of such suit or proceeding, as he is 
advised by counsel and verily believes. (Rev., 
s. 1857; Code, s. 1665; 1868-9, c. 116, s. 39; C. S, 
2244.) 


§ 17-43. Service of writ—The writ of habeas 
corpus to testify shall be served by the same per- 
son, and in like manner in all respects, and en- 
forced by the court or officer issuing the same as 
prescribed in this chapter for the service and en- 
forcement of the writ of habeas corpus cum 
causa. (Rev., s. 1858; Code, s. 1666; 1868-9, c. 
tGres. 0. GG, Os 2245:) 

Cross Reference.—As to service of writ in habeas corpus 
proceedings, see § 17-12. 

§ 17-44. Applicant to pay expenses and give 
bond to return.—The service of the writ shall not 
be complete, however, unless the applicant for 
the same tenders to the person in whose custody 
the prisoner may be, if such person is a sheriff, 
coroner, constable or marshal, the fees and ex- 
penses allowed by law for bringing such prisoner, 
nor unless he also gives bond, with sufficient se- 
curity, to such sheriff, coroner, constable or 
marshal, as the case may be, conditioned that 
such applicant will pay the charges of carrying 
back such prisoner. (Rev., s. 1859; Code, s. 1667; 
1903-9.°¢. 116,05; 413’ C.'S."2246.) 


§ 17-45. Duty of officer to whom writ deliv- 
ered or on whom served. — It is the duty of the 
officer to whom the writ is delivered or upon 
whom it is served, whether such writ is directed 
to him or not, upon payment or tender of the 
charges allowed by law, and the delivery or tender 
of the bond herein prescribed, to obey and return 
such writ according to the exigency thereof upon 
pain, on refusal or neglect, to forfeit to the party 
on whose application the same has been issued 
the sum of five hundred dollars. (Rev., s. 1860; 
Code, s. 1668; 1868-9, c. 116, s. 42; C. S. 2247.) 


§ 17-46. Prisoner to be remanded.—After having 
testified, the prisoner shall be remanded to the 
prison from which he was taken. (Rev., s. 1861; 
Code, s. 1669; 1868-9, c. 116, s. 48; C. S. 2248.) 
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CHAPTER 18. INTOXICATING LIQUORS 


Chapter 18. Regulation of Intoxicating Liquors. 


Art. 1. The Turlington Act. 


Definitions; application of article. 
Manufacture, sale, etc., forbidden; con- 
struction of law; nonbeverage liquor. 

Advertisements, signs, and billboards. 

Advertising, etc., of utensils, etc., for use 
in manufacturing liquor. 

Soliciting orders for liquor. 

Seizure of liquor or conveyance; arrests; 
sale of property. 

Use of seized property forbidden. 

Witnesses; self crimination; immunity. 

Place of sale and delivery; place of prose- 
cution. 

Uniting separate offenses in indictment, 
etc.; bill of particulars; trial. 

Possession prima facie evidence of keeping 
for sale. 

Summons on citizens having interest in 
property. 

Search warrants; disposal of liquor seized. 

Grand jury, witnesses before; effect of evi- 
dence. 

Clubrooms and other places for keeping, 
etc., of liquor. 

Records of transportation companies; evi- 
dence. 

Indictments; allegations of sale; circum- 
stantial evidence. 


Serving liquor with meals. 

Sale by druggists or pharmacists. 

Grain alcohol for use in medicine or sur- 
gery; manufacture or sale of cider. 


Wine for sacramental purposes. 

Sheriffs and police to search for and seize 
distilleries; confiscation; disposal of 
property. 

Destruction of liquor at distillery; persons 
arrested. 


Laches of officers; removal from office. 

Rewards for seizure of still. 

Same—In certain counties. 

Officers given power to compel evidence; 
effect of evidence; process; immunity to 
witnesses. 

Distilling or manufacturing liquor; first of- 
fense misdemeanor. 

Misdemeanor; punishment; effect of pre- 
vious punishment by federal court. 

Laws repealed; local laws. 


Art. 2. Miscellaneous Regulations. 


Unlawful sale through agents. 

Keeping liquor for sale; evidence. 

Unlawful to handle draft connected with 
receipt for liquor. 

Allowing distillery to be operated on land. 

Federal license as evidence. 


Art. 3. Alcoholic Beverage Control 
Act of 1937. 


Purposes of article. 

State board of alcoholic control created; 
membership; compensation. 

Members of board appointed by governor; 
terms of office. 

Powers and authority of board. 


Dae 


Sec. 

18-40. Removal of member by governor; vacancy 
appointments. 

18-41. County boards of alcoholic control. 

18-42. Compensation for members of county 


boards. 

18-43. Persons disqualified for membership on 
boards. 

18-44. Bonds required of members of county 
boards. 


18-45. Powers and duties of county boards. 

18-46. No sales except during hours fixed by 
county boards; sales to minors, habitual 
drunkards, etc.; discretion of managers 
and employees; list of persons convicted 
of drunkenness, etc.; unlawful to buy for 
person prohibited. 

18-47. Drinking upon premises prohibited; stores 
closed on Sundays, election days, etc. 

18-48. Possession illegal if taxes not paid; pun- 
ishment and forfeiture for violations; 
possession in container without proper 
stamp, prima facie evidence. 

18-49. Transportation, not in excess of one gal- 
lon, authorized; transportation in course 
of delivery to stores. 


18-50. Possession for sale and sales of illicit liq- 
uors; sales of liquors purchased from 
stores. 

18-51. Drinking or offering drinks on premises 
of stores, and public roads or streets; 
drunkenness, etc., at athletic contests or 
other public places. 

18-52. Advertising permitted in newspapers, mag- 
azines and periodicals. 

18-53. Advertising by county A. B. C. stores and 
on billboards prohibited. 

18-54. Advertising by radio broadcasts prohib- 
ited. 


18-55. Additional regulations as to advertising. 

18-56. Salaries and expenses paid from proceeds 
of sales. 

18-57. Net profits to be paid into general fund of 
the various counties. 

18-58. Transportation into state; and purchases, 
other than from stores, prohibited. 

18-59. Violations by member or ‘employee of 
boards, cause for removal and punish- 
able as misdemeanor. 


18-60. Definition of “alcoholic beverage.” 

18-61. County elections as to liquor control 
stores; application of Turlington Act; 
time of elections. 

18-62. Elections in counties now operating stores, 
not required for continued operation. 


Art. 4. Beverage Control Act of 1939. 


18-63. ‘Title. 

18-64. Definitions. 

18-65. Regulations; statement required on con- 
tainer; application of other law. 

18-66. ‘Transportation. 

18-67. Manufacture. 

18-68. Bottler’s license. 

18-69. Wholesaler’s license. 

18-70. Sales on railroad trains. 

18-71. Salesman’s license. 
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Sec. 

18-72, Character of license. 

18-73. Retail license issued for sale of wines. 

18-74. Amount of retail license tax. 

18-75. Who may sell at retail. 

18-76. County license to sell at retail. 

18-77. Issuance of license mandatory; sales dur- 
ing religious services. 

18-78. Revocation or suspension of license; rule 


making power of commissioner of 


revenue. 

18-78.1. Prohibited acts under license for sale for 
consumption on premises; procedure for 
revocation or suspension of license; en- 


forcement. 

18-79. State license. 

18-80. State license to sell wine at retail. 

18-81. Additional tax. 

18-82. By whom tax payable. 

18-83. Non-resident manufacturers and wholesale 
dealers to be licensed. 

18-84. Payment of tax by retailers. 

18-85. Tax on fortified wines and spirituous liq- 
uors; sale of fortified wines in A. B. C. 
stores. 

18-86. Books, records, reports. 

18-87. No license for sales upon school property. 

18-88. License shall be posted. 

18-89. Administrative provisions. 

18-90. Appropriation for administration. 

18-90.1. Sale to minors under 18 a misdemeanor. 

18-91. Violation made misdemeanor; revocation 


of permits; forfeiture of license. 


Art. 1. The Turlington Act. 


§ 18-1. Definitions; application of article. 
When used in this article— 


(1) The word “liquor” or the phrase “jntoxicat- 
ing liquor” shall be construed to include alcohol, 
brandy, whisky, rum, gin, beer, ale, porter, and 
wine, and in addition thereto any spirituous, vi- 
nous, malt or fermented liquors, liquids, and 
compounds, whether medicated, proprietary, pat- 
ented, or not, and by whatever name called, con- 
taining one-half of one per centum or more of 
alcohol by volume, which are fit for use for bever- 
age purposes: Provided, that the foregoing defi- 
nition shall not extend to dealcoholized wine nor 
to any beverage or liquid produced by the proc- 
ess of which beer, ale, porter, or wine is pro- 
duced, if it contains less than one-half of one per 
cent of alcohol by volume, and is otherwise de- 
nominated than as beer, ale, or porter, and is con- 
tained and sold in, or from, sealed and labeled 
bottles, casks, or containers, and is made in ac- 
cordance with the regulations set forth in Title 
II of “The Volstead Act,’ an act of Congress en- 
acted October twenty-eight, one thousand nine 
hundred and nineteen, and an act supplemental to 
the National Prohibition Act, “H. R. 7294,” an 
act of Congress approved November twenty-third, 
one thousand nine hundred and twenty-one. 

(2) The word “person” shall mean and include 
natural persons, associations, copartnerships, 
and corporations. 

(3) This article shall not make unlawful any 
acts authorized or permitted by §§ 18-100 through 
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18-92. Effective date. 
18-93. Adoption of federal regulations. 


Art. 5. Fortified Wine Control Act of 1941. 


18-94. Title of article. 

18-95. Purpose of article. 

18-96. Definition of “fortified wines.” 

18-97. Certain sales, etc., prohibited; names of 
persons ordering wines furnished police 
or sheriff. 

18-98. Violation made misdemeanor. 

18-99. Application of other laws; sale of sweet 
wines; licensing of wholesale distribu- 
tors. 

Art. 6. Light Domestic Wines; Manufacture 
and Regulation. 

18-100. Manufacture of domestic wines permitted. 

18-101. Manufacture by any person, firm or cor- 
poration authorized to do business in 
state. 

18-102. Rules and regulations of commissioner of 
agriculture. 

18-103. Information furnished farmers. 

18-104. Fruit ciders included. 


Art. 7. 


18-105. Sale between certain hours unlawful. 

18-106. Permitting consumption on premises dur- 
ing certain hours unlawful. 

18-107. Regulation by counties and municipalities. 

18-108. Violation a misdemeanor; revocation of 
license. 


Beer and Wine; Hours of Sale. 


18-104, as amended, authorizing cultivation and 
manufacture of light domestic wines; by §§ 18-36 
through 18-62, the Alcoholic Beverage Control 
Act of 1937 as amended; by §§ 18-63 through 
18-92, the Beverage Control Act of 1939 as 
amended; and by §§ 18-94 through 18-99, the For- 
tified Wine Control Act of 1941. (1923, c. 1; s. 13 
Crs etitink) 


Editor’s Note.—For a summary 
see 1 N. C. L. Rev. 303. 

This article is popularly known as the Turlington Act and 
is often referred to in cases as such. The act was intended 
to make the state law conform in a substantial manner to 
the federal Volstead Act. See State v. Davis, 214 N. C. 
78/, 1 S. & (@d) 104; State v. Carpenter, 215. N. C. 635, 3 
So Besi(2d) 34. 

Similarity to Volstead Act.—This and 
tion are, in many respects, the 
Act,” although more stringent. 
684, 690, 130 S. E. 854. ; 

An act by our Legislature to make the State law con- 
form to the ‘“‘Volstead Act’? passed by Congress, is valid, 
and in some respects more stringent than the Congressional 
act. State v. Hickey, 198 N. C. 45, 46, 150 S. E. 615. 

Same—Power of State to Pass Stricter Regulation.—The 
State has the power through legislation to further regulate 
and control the manufacture, sale, etc., of intoxicating 
liquor beyond the restrictions contained in a Federal stat- 
ute upon the subject, the latter prevailing in interstate 
regulations in case of conflict; and the State statute may 
consistently give further effect or efficiency to the Federal 
statute upon the subject as it relates to State regulation. 
State v. Hammond, 188 N. C. 602, 125 S. E. 402. 

Effect upon Existing Legislation.—This act, with certain 
reservations as to existing State laws, establishes the rule 
now prevailing on the subject of prohibition and it applies 
to the extent that it is inconsistent with former legislation 
and is in conformity with valid Federal statutes on the 
subject where interstate regulation is concerned. State v. 
Hammond, 188 N. C. 602, 125 S. E. 402. 

Beverages Not Enumerated.—It may be shown in evi- 


review of this statute, 


the following sec- 
same as “The Volstead 
State v. Sigmon, 190 N. C. 
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dence as a fact that other beverages than those defined by 
this section as intoxicating and prohibited are intoxicating 
in fact and come within the intent and meaning of the 
statute. State v. Fields, 201 N. C. 110, 159 S. E. 11. 

“Spirituous Liquors.’’—See State v. Giersch, 98 N. C. 720, 4 
$s B.193; 

Cited in Hill v. Board of County Com’rs, 209 N. C. 4, 182 
S. E. 709; Sprunt v. Hewlett, 208 N. C. 695, 182 S. E. 655; 
Inscoe v. Boone, 208 N. C. 698, 182 S. E. 926; State v. EI- 
lis, 210 N. C. 166, 185 S. E. 663; State v. Dowell, 195 N. C. 
523; 525, 143,.S) 3. 133. 


§ 18-2. Manufacture, sale, etc., forbidden; con- 
struction of law; nonbeverage liquor.—No per- 
son shall manufacture, sell, barter, transport, 1m- 
port, export, deliver, furnish, purchase, or pos- 
sess any intoxicating liquor except as authorized in 
this article; and all the provisions of this 
article shall ‘be liberally construed to the end that 
the use of intoxicating liquor as a beverage may 
be prevented. Liquor for nonbeverage purposes 
and wine for sacramental purposes may be man- 
ufactured, purchased, sold, bartered, transported, 
imported, exported, delivered, furnished, and 
possessed, but only as provided by Title II of 
“The Volstead Act,’ act of congress enacted Oc- 
tober twenty-eighth, one thousand nine hundred 
and nineteen, an act supplemental to the National 
Prohibition Act, “H. R. 7294,” an act of congress 
approved November twenty-third, one thousand 
nine hundred and twenty-one. (1923, c. 1, s. 2; C. 
S. .8411(b).) 

Cross References.—As to law allowing sale, the Alcoholic 
Beverage Control Act of 1937, see §§ 18-36 to 18-62, and 
the Beverage Control Act of 1939, see §§ 18-63 to 18-93. 

Constitutionality—The State in its inherent and reserved 
power preserved to it by the Tenth Amendment to the 
Federal Constitution may enact valid laws relating to pro- 
hibition when not in conflict with the Eighteenth Amend- 
ment to the Federal Constitution, or congressional legis- 
lation, and this section, making the purchase of intoxicating 
liquor a criminal offense, is valid and enforceable. State 
Witmuacsiter, L9Sn No aGe role LOLMisuy i, 721. : 

Effect of Acquiring [Possession Prior to Act.—Evidence 
tending to show that the defendant had intoxicating liquor 
in his possession before the efficacy of this act, is not a de- 
fense under the provisions of this act for the defendant’s 
possession a year thereafter, upon the trial for violating the 
prohibition law. State v. Knight, 188 N. C. 630, 125 S. E. 
406. 

Effect on Recovery under Compensation Act.—The mere 
fact that an applicant for compensation under the provi- 
sions of the Workmen’s Compensation Act had in his pos- 
session whiskey contrary to this section does not alone 
prevent the recovery of compensation. Jackson v. Dairy- 
men’s Creamery, 202 N. C. 196, 162 S. E. 359. ‘ A, 

When Receipt Prohibited.—There is no provision in this 
act which in express terms prohibits one from receiving in- 
toxicating liquors. Except as embraced and included by the 
acts which are prohibited in the statute, the mere receiving 
of intoxicating liquors is not forbidden. State v. Hammond, 
188) IN.) C.-'602; 608,)1250S; I. 402: 

It is bad pleading to make the mere receipt of liquor the 
subject of a separate and independent count; and the charge 
that the mere receipt of same, though only in the home of 
the recipient, and kept there only for a lawful purpose, is 
forbidden, is not warranted by any proper construction of 
the statute that has been suggested to us. State v. Ham- 
mond, 188 N. C. 602, 608, 125 S. E. 402. 

Section Liberally Construed—What Amounts to Possession. 
—This section was expressly made to be liberally construed 
to prevent intoxication, and makes it unlawful for one to 
possess intoxicating liquor, with restricted qualifications; and 
a conviction will be sustained under a verdict of guilty upon 
evidence tending to show that the defendant received a 
bottle of intoxicating liquor from another, took a drink 
therefrom, and handed the bottle back to the one from whom 
he had received it, neither of them being upon his own 
premises. State v. McAllister, 187 N. C. 400, 121 S. E. 739. 

Character of Possession Necessary.—The possession may, 
within this statute, be either actual, or constructive. State 
v. Meyers, 190 N. C. 239, 243, 129 S. E. 600. See also State 
v. Norris, 206 N. C. 191, 173 S. E. 14. 

A prima facie case of the unlawful sale of 
liquors may be established by circumstances 


intoxicating 
sufficient to 
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show that the defendant had in his constructive possession 
large quantities of whiskey not on his premises, in the pos- 
session of others who held it for him. State v. Pierce, 192 
ING (Go5766, 1360 Os ye elale 

If a man procures another to obtain liquor for him and 
put it in a given place, and the other performs this agree- 
ment and places the liquor, then the possession is complete. 
A person may be in the possession of the article which he 
has not at the moment about his person. The constructive 
possession, as well as the actual possession, is in the con- 
templation of the statute. State v. Pierce, 192 N. C. 766, 
769, 136 S. E. 121; State v. Meyers, 190 N. C. 239, 129 S. E. 
600. 

Transportation as Including Possession.—Where the evidence 
is sufficient to convict the defendant of transporting whis- 
key under this and the following section, the transportation 


of spirituous liquor includes the possession. State v. Sig- 
mon, 190 N. C. 684, 130 S. E. 854. 
Where an indictment for violating our prohibition law 


contains a count as to the unlawful possession and also un- 
lawfully transporting spirituous liquor, an acquittal upon 
the first is not inconsistent with a conviction on the second 
issue. They are two distinct offenses under the statute. 
State v. Sigmon, 190 N. C. 684, 130 S. E. 854. 

Purpose of Possession.—Upon the trial for transporting 
intoxicating liquors in violation of our statute, the purpose 
of the possession of the intoxicants, or that they were for 
the purpose of profit, are immaterial, and the fact that the 
person accused is carrying them from one place to another 
is sufficient. State v. Sigmon, 190 N. C. 684, 130 S. E. 854. 

Possession—Admissibility of Evidence.—Where on a trial 
for unlawful possession of intoxicating liquor there is evi- 
dence tending to show that on the premises of the de- 
fendant’s gasoline station two barrels partly containing 
whiskey were found concealed, buried in the ground and 
encased in concrete of the same character and material as 
the filling station, etc., testimony of the officer that the 
barrels, from the indication, had thus been there since the 
building of the station is competent as tending to show 
that the possession of the whiskey was for an unlawful 
purpose. State v. Hege, 194 N. C. 526, 140 S. E. 80. 

Evidence tending to show that defendant was apprehended 
while driving a car owned by him, that he fled the scene 
with his companion in the car when it bogged down in the 
mud, and that three and a half gallons of untaxed liquor was 
found in the car, is held sufficient to be submitted to the 
jury on the charge of illegal possession of intoxicating liquor 
for the purpose of sale and on the charge of unlawfully trans- 
porting intoxicating liquor, as charged in the bill of indict- 
ment. State v. Epps, 213 N. C. 709, 197 S. E. 580. 


Same—Evidence Sufficient to Go to Jury.—On a trial for 
the unlawful possession of intoxicating liquors, evidence 
of the State tending to show that the defendant had sev- 
eral gallons of whiskey concealed on the premises of his 
gasoline station held, sufficient to take the case to the 
jury on defendant’s motion to dismiss upon the State’s evi- 
dence. State v. Hege, 194 N. C. 526, 140 S. E. 80. 

Same—Defense.—Where the defendant is indicted for 
the unlawful possession of whiskey under this section, evi- 
dence of its possession before the enactment of the stat- 
ute is no defense. State v. Hege, 194 N. C. 526, 140 S. 
E. 80. 

Purchase and Transportation for Use in Home.—It is un- 
lawful to purchase and transport intoxicating liquor under 
this section even though it is intended for use in the home 
under section 18-11. State v. Winston, 194 N. C. 243, 139 S. 
E. 240. 

Separate Offenses Charged in Same Warrant.—The of- 
fenses of delivering, and of keeping for sale, are separate 
offenses under this act and although charged in the same 
warrant, they will be treated as separate counts. State v. 
Jarrett, 189 N. C. 516, 127 S. E. 590. 

Sufficiency of Evidence—To Convict of Transporting. — 
Where a car, parked with the rear to the road and with 
the tail light concealed by a cap but with the front lights 
on, and the rear of the car smelled of liquor, and empty 
jugs, and a funnel which smelled of liquor, were found on the 
ground near, and someone ran through the field as the of- 
ficers approached the car, and the officers arrested the de- 
fendant who came up after their arrival, carried him to jail, 
and upon return to the place found the jug and funnel gone, 
and a car which passed ran up the road a piece turned 
around and came back, it was held that the facts were suf- 
ficient to justify a finding “beyond a reasonable doubt that 
not only defendant was transporting liquors, but he had con- 
federates and had been getting the liquor and had sold out 
and gone back to them to get another load. He had all the 
implements of a blind-tiger transporting liquor. The of- 
ficers caught him before he had gotten his new supply.” 
State v. Sigmon, 190 N. C. 684, 130 S. E. 854. 
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Same—To Deny Nonsuit.—Evidence in this case tending 
to show that the defendant lived in a part of his filling sta- 
tion used as a residence, where was found a quantity of 
empty bottles smelling of whisky, and that in the vicinity 
was a used roadway leading to several places where cartons 
with bottles of whiskey were concealed, etc., was sufficient 
to deny defendant’s motion as of nonsuit. State v. Pierce, 
192VIN2 CC. 8766; 1360S... Bix 121, 

A motion for nonsuit upon the evidence on the trial for 
a violation of the prohibition law, will he denied when, 
though circumstantial, the evidence is sufficient upon the 
question of possession and unlawful transportation of in- 
toxicating liquor. State v. Meyers, 190 N. C. 239, 129 S, 
E. 600. 

Where the man went to feed his hogs, the wife ran out 
of the house with liquor and hid it; the boy took some and 
ran and spilled it as he ran; the daughter covered up an 
old 30-gallon drum, the evidence as to violation of this sec- 
tion and section 18-4 was. sufficient to refuse a nonsuit. 
Stateywe Norris, 200 N.« Ge 1914 197, 9173S: EB. 14: 

Harmless Error—When a defendant is charged in two 
counts in the bill of indictment with separate offenses of 
the same grade, and the jury returns a verdict of guilty as 
to both counts, error in the trial of one count is harmless 
and does not entitle defendant to a new trial when such 
error does not affect the verdict on the other count. State 
v. Epps, 213 N. C. 709, 197 S. E. 580. 

General Verdict Sufficient for Conviction.—A general ver- 
dict of guilty, under evidence tending to show that the 
defendant unlawfully had in his possession, when not in his 
private dwelling, intoxicating liquor, under an indictment 
therefor, as well as for the unlawful receiving and trans- 
portation, is sufficient to sustain a conviction upon the count 
of possession prohibited. State v. McAllister, 187 N. C. 400, 
2S aE oo: 

Same—Erroneous Charge as to Separate Count Harmless. 
—Where a general verdict of guilty has been rendered 
against the defendant, upon competent evidence, tending to 
show that he unlawfully had spirituous liquor in his pos- 
session, an erroneous charge as to receiving and trans- 
porting it, is harmless error. State v. McAllister, 187 
NG. 400, 131 Sa35: 739: 

Sentence of Two Years Constitutional.—A sentence of two 
years for violating this Act will not be held as inhibited by 
our State Constitution as cruel and unusual, by reason of 
the fact that the judge after the trial and before sentence 
made inquiry into the character of the defendant, the sen- 
tence imposed being in conformity with the provisions of 
the statute. State v. Beavers. 188 N. C. 595, 125 S. KE. 258. 

Distinct Charges Supporting Separate Sentences.—A charge 
of unlawful possession of intoxicating liquors for the purpose 
of sale and a charge of unlawful sale of intoxicating liquors, 
are distinct charges of separate offenses, and support separate 
sentences by the court on a general plea of guilty. State v. 
Moschoure, 214 N. C. 321, 199 S. E. 92. 

Cited in State v. Dowell, 195 N. C. 523, 525, 143 S. E. 133; 
State v. Scoggins, 199 N. C. 821, 155 S. E. 927; State v. 
Calcutt, 219 N. C. 545, 15 S. EB.. (2d) 9 (dis. op). 


§ 18-3. Advertisements, signs, and billboards.— 
It shall be unlawful to advertise, anywhere or by 
any means or method, liquor, or the manufacture, 
sale, keeping for sale or furnishing of the means, 
or where, how, from whom, or at what price the 
same may be obtained. No one shall permit any 
sign or billboard containing such advertisement 
to remain upon one’s premises: Provided, the 
foregoing provision shall not prohibit newspaper, 
radio, billboard or other forms of advertising for 
sale of beer, lager beer, ale, porter, fruit juices 
and/or other light wines containing not more than 
3.2 per cent of alcohol by weight. (1923, c. 1, s. 
3) 10ae, cc, 216, 229;°C. 5, 3411(c).) 

Cross References.—As to unlawful posting of advertise- 
ments without consent of owner, see § 14-145. As to adver- 
tising under the Alcoholic Beverage Control Act, see §§ 18- 
53, 18-54, and 18-55. 

§ 18-4. Advertising, etc., of utensils, etc., for 
use in manufacturing liquor.—It shall be un- 
lawful to advertise, manufacture, sell, or possess 
for sale any utensil, contrivance, machine, prep- 
aration, compound, tablet, substance, formula, 
direction, or receipt advertised, designed, or in- 
tended for use in the unlawful manufacture of 
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intoxicating liquor. It shall be unlawful to have 
or possess any liquor or property designed for 
the manufacture of liquor intended for use in vio- 
lating this article, or which has been so used, and 
no property rights shall exist in any such liquor 
Or PropertyamUloues.ece, lyse 4) CoS! 34110» 


Possession of Property Designed for Manufacture.—An in- 
dictnient charging the defendant with a violation of this 
section, in that he had in his possession property designed 
for the manufacture of intoxicating liquor is not identical 
with a charge of an attempt to commit a crime. State v. 
Jaynes, 198 N. C. 728, 153 S. KE. 410. 

‘Designated.”’—In the interpretation of this section mak- 
ing it unlawful to possess any property ‘“designated’’ for 
use in manufacturing intoxicating liquor, the word ‘“‘desig- 
nated”’ is construed to mean “designed,” and so used it is 
held in this case that evidence of the defendant’s guilt of 
possessing parts of a still designed and intended for the 
purpose of manufacturing intoxicating liquor was suffi- 
cient to be submitted to the jury and to sustain their ver- 
dict of guilty, and the fact that the parts had not been 


assembled into a distillery is immaterial under the lan- 
guage of the statute. State v. Jaynes, 198 N. C. 728, 153 
Soe De 10; 


§ 18-5. Soliciting orders for liquor.—No person 
shall solicit or receive, nor knowingly permit his 
employee to solicit or receive, from any person 
any order for liquor or give any information of 
how liquor may be obtained in violation of this 
articles) (1923, .c-All Ss; 5% Cr Svasiivew 


§ 18-6. Seizure of liquor or conveyance; ar- 
rests; sale of property—When any officer of 
the law shall discover any person in the act of 
transporting, in violation of the law, intoxicating 
liquor in any wagon, buggy, automobile, water 
or air craft, or other vehicle, it shall be his duty 
to seize any and all intoxicating liquor found 
therein being transported contrary to law. When- 
ever intoxicating liquor transported or possessed 
illegally shall be seized by an officer he shall 
take possession of the vehicle and team or auto- 
mobile, boat, air or water craft, or any other con- 
veyance, and shall arrest any person in charge 
thereof. Such officer shall at once proceed 
against the person arrested under the provisions of 
this article in any court having competent juris- 
diction; but the said vehicle or conveyance shall 
be returned to the owner upon execution by 
him of a good and valid bond, with sufficient 
sureties, in a sum double the value of the prop- 
erty, which said bond shall be approved by said 
officer and shall be conditioned to return said 
property to the custody of said officer on the day 
of trial to abide the judgment of the court. The 
court, upon the conviction of the person so 
arrested, shall order the liquor destroyed, and, 
unless the claimant can show that the property 
seized is his property, and that the same was 
used in transporting liquor without his knowl- 
edge and consent, with the right on the part of 
the claimant to have a jury pass upon his claim, 
shall order a sale by public auction of the prop- 
erty seized, and the officer making the sale, after 
deducting the expenses of keeping the property, 
the fee for the seizure, and the cost of the sale, 
shall pay all liens, according to their priorities, 
which are established, by intervention or other- 
wise at said hearing or in other proceeding brought 
for said purpose, as being bona fide and as 
having been created without the lienor having 
any notice that the carrying vehicle was being 
used for illegal transportation of liquor, and shall 
pay the balance of the proceeds to the treasurer 
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or the proper officer in the county who receives 
fines and forfeitures, to be used for the school 
fund of the county. All liens against property 
sold under the provisions of this section shall be 
transferred from the property to the proceeds of 
the sale of the property. If, however, no one 
shall be found claiming the team, vehicle, water 
or air craft, or automobile, the taking of -the 
same, with a description thereof, shall be adver- 
tised in some newspaper published in the city or 
county where taken, or, if there be no newspaper 
published in such city or county, in a newspaper 
having circulation in the county, once a week for 
two weeks and by handbills posted in three pub- 
lic places near the place of seizure, and if no 
claimant shall appear within ten days after the 
last publication of the advertisement, the prop- 
erty shall be sold, and the proceeds, after deduct- 
ing the expenses and costs, shall be paid to the 
treasurer or proper officer in the county who re- 
ceives fines and forfeitures, to be used for the 
school fund of the county: Provided, that noth- 
ing in this section shall be construed to authorize 
any officer to search any automobile or other ve- 
hicle or baggage of any person without a search 
warrant duly issued, except where the officer sees 
or has absolute personal knowledge that there is 
intoxicating liquor in such vehicle or baggage. 
(1925, ical tea Dei Germ soll Co.) 


Cross References.—As to disposal of tax-paid liquor that 
has been seized, see § 18-13. As to fines to be paid into 
treasurer’s office for school fund, see § 153-58, § 115-177 et 


seq.; N. C. Const., Art. IX, § 5. As to search warrants, 
see § 18-13. 
Editcr’s Note.— For article discussing limits to search 


and seizure, see 15 N. C. Law Rev. 229. See also, 15 N. 
¢€, Law Rev. 101. 

Meaning of ‘“‘Absolute Personal Knowledge.’’—Under this 
section an officer ‘‘discovers any person in the act’? and has 
“absolute personal knowledge’ (1) when he sees the liq- 
uor; (2) when he has absolute personal knowledge 
acquired through the senses of seeing, hearing, smelling, 
tasting or touching. 15 N. C. Law Rev. 131, citing State 


v. Godette, 188 N. C. 497, 125 S. E. 24. 


Constitutionality——The provisions of this section do not 
contravene the provisions of the State Constitution, Art. I, 
secs. 11 and 15. State v. Godette, 188 N. C. 497, 125 S. E. 24. 

Arrest without Warrant.—An arrest may not be lawfully 
made by the properly authorized officers of the law for the 
violation of our prohibition law, for the transportation of 
intoxicating liquors upon mere unfounded suspicion arising 
from information received that the supposed offenders 
would thus transgress the law on a future occasion, and 
an arrest so made, not upon an offense committed in the of- 
ficers’ presence or to their personal knowledge as to the 
particular offense, and without a search warrant, is unlaw- 
ful and entitles the plaintiff in his action therefor, to re- 
cover damages. State v. DeHerrodora, 192 N. C. 749, 136 S. 
E. 6. 

It follows that for an officer to fire upon a passing auto- 
mobile with only an erroneous suspicion that the occupants 
thereof were thus unlawfully engaged, is without warrant 
of law, and the unintentional killing of one of those sus- 
pected as a result, is manslaughter at least, and a verdict 
thereof under conflicting evidence will be sustained on ap- 
peal. State v. Simmons, 192 N. C. 692, 135 S. E. 866. 

But where there is evidence that acting upon informa- 
tion previously received that intoxicating liquors are be- 
ing unlawfully transported, the proper officers of the law 
lie in wait for and follow automobile, and can see containers 
and smell the liquor, they have a right to arrest without 
warrant and seize the vehicle. State v. Godette, 183 N. C. 497, 
VERS Si Oe 

Same—Evidence Not Excluded.—The arrest by the of- 
ficer of the law without a warrant, being valid under the 
provisions of our statute, it may not successfully be main- 
tained that evidence thereof should have been excluded. State 
v. Godette, 188 N. C. 497, 125 S. E. 24. 

A search warrant is not necessary to search a _ suitcase 
for intoxicating liquor when carried by the defendant after 
arrest, when under the circumstances the officer had rea- 
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sonable grounds for belief that it contained intoxicating 
liquor, and these conditions do not fall within the intent of 
this section. State v. Jenkins, 195 N. C. 747, 143 S. E. 538. 

The “baggage” of the proviso of this section, refers to 
baggage accompanying or in the vehicle transporting the 
intoxicating liquor. State v. Jenkins, 195 N. C. 747, 750, 
143N Ss Boos. 

By “baggage” is understood such articles of personal 
convenience or necessity as are usually carried by pas- 
sengers for their personal use, and not merchandise or 
other valuables, though carried in the trunk of a passenger, 
but which are not, however, designed for such use, 
but for other purposes, such as sale and the like. State v. 
Jenkins, 195 N. C. 747, 751, 143 S. E. 538. 

A suitcase or traveling bag with four one-half gallon 
cans of contraband liquor in it is not baggage, under the 
definition in this section. State v. Jenkins, 195 N. C. 747, 
751,143. Sin eanosee 

“Other Vehicle’—Suit Case.—A suitcase carried in one’s 
hand along a public highway would not be an “other ve- 
hicle” within the meaning of this section. State v. Jen- 
kings 1950 SN C1747 750, 43S Bee ooo. 

Search without Warrant.—Officers have no authority to 
search a car without a warrant, under this section where 
they do not see or have ‘“‘absolute personal knowledge” that 
there is intoxicating liquor in his car. State v. Simmons, 
192 N. C. 692, 135 S. E. 866; State v. Godette, 188 N. C. 497, 
125 S. E. 24; State v. DeHerrodora, 192 N. C. 749, 753, 136 S 
EG: 

Forfeiture of Property Used—See article in 2 N. C. Law 
Rev. 126 for a review of the cases and statutes. 

Use of Vehicle without Knowledge of Owner.—An instruc- 
tion that if the jury should find by the greater weight of 
the evidence that petitioner, the owner of a car seized while 
being used in the unlawful transportation of intoxicating 
liquor, aided her husband in attempting flight to avoid ar- 
rest, to answer in the affirmative the issue of petitioner’s 
knowledge that the car was being used for the transpor- 
tation of liquor, is error when petitioner testifies that she 
did not know her husband was transporting liquor and that 
she thought the sheriff was pursuing them to serve a Ca- 
pias on her husband for a past offense, there being no evi- 
dence inconsistent with such belief on the part of petitioner, 
and the credibility of petitioner’s testimony being for the 
jury. State v. Ayres, 220 N. C. 161, 16 S. E. (2d) 689. 


Rights of License on Automobile Forfeited and Sold.— 
This section expressly transfers the lien upon an automo- 
bile seized and sold for the unlawful transportation of liq- 
uor to the proceeds of the sale, and does not deprive the 
lienor of his property in conflict with Const., Art. 1, § 17, 
or with the Due Process Clause of the Federal Constitution, 
the statute prescribing notice by publication, and the mode 
of giving notice being peculiarly a legislative function. C. 
I. T. Corporation v. Burgess, 199 N. C. 23, 153 S. EF. 634. 

One claiming a lien under an unregistered mortgage on 
an automobile seized and sold under the provisions of this 
section, after notice by publication required by the statute, 
may not successfully maintain his action for possession of 
the car against the purchaser at the sale had in conformity 
with law, though he may not have been aware of the pro- 
ceedings and had no knowledge of the unlawful use of the 
automobile at the time of its seizure. C. I. T. Corporation 
v. Burgess, 199 N. C. 23, 153 S. E. 634. 

Liability of Sheriff for Destruction of Vehicle——In a case 
arising prior to this section it was held that where the sher- 
iff took an automobile in custody under a corresponding 
statute and while he was holding it in a storage garage ac- 
cording to law, it was destroyed by fire through no fault 
of his, he was not liable on his forthcoming bond. There were 
two dissenting opinions filed. Motor Co. v. Sands, 186 N. C. 
7325 1200S. 8 459; 


§ 18-7. Use of seized property forbidden.— 
Tt shall be unlawful for any State, county, town- 
ship or municipal officer to use or cause to be 
used for any purpose whatsoever any automobile 
or other article of personal property seized by 
said officer for the reason that the owner of said 
property or one in possession thereof at time 
of seizure has violated the terms of the State or 
Federal prohibition laws, or any other laws, until 
the respective rights of the owner, or person in 
possession at time of seizure, or mortgagee if one 
should intervene, are passed upon by the proper 
court, and final order is made as to proper dis- 
position of said personal property so seized. 
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It shall be the duty of the officer seizing said 
automobile or other personal property to store 
same in a safe and suitable place, until final dis- 
position is ordered. 

Any officer or officers violating the provisions 
of this section shall be guilty of a misdemeanor, 
and upon conviction shall be fined not to exceed 
fifty dollars or imprisoned not to exceed thirty 
Gayss, (1927,7¢) 18.) 


§ 18-8. Witnesses; self crimination; immunity. 
—No person shall be excused, on the ground 
that it may tend to incriminate him or sub- 
ject him to a penalty or forfeiture, from attend- 
ing and testifying, or producing books, papers, 
documents, and other evidence in obedience to a 
subpcena of any court in any suit or proceeding 
based upon or growing out of any alleged viola- 
tion of this article, but no natural person shall be 
prosecuted or subjected to any penalty or forfeit- 
ure for or on account of any transaction, matter, 
or thing as to which, in obedience to a subpoena 
and under oath, he may so testify or produce evi- 
dence; but no person shall be exempt from prose- 
cution and punishment for perjury committed in 
Somtestiryangy( 1993, .c; 1).8..73 C9: 3411 (¢),) 

Cress References.—As to general rule of evidence that de- 
fendant in criminal action is competent but not compel- 
lable to testify, see § 8-54. As to perjury, see § 14-209 et 
seq. 

Validity.—Former statute held valid. 
NPC 757. Shs, Bn227, 

Immunity Must Be Claimed Under Section.—The immunity 
from punishment of an offender against our prohibition law 
when testifying against others charged with the same of- 
fense, must be claimed by him under the provisions of this 
section which superseded C. S. sec. 3406, so as to make our 
statute conform to the Federal Act, whereunder no discovery 
made by such person shall be used against him and he shall 
‘be altogether pardoned for the offense done or participated 
in by him. State v. Luquire, 191 N. C. 479, 132 S. E. 162. 

Voluntary Testimony of Offender.—The evidence in crimi- 
nal prosecutions that may not be received from the offender, 
is such as is compulsory, and does not apply to one volun- 
teering his testimony and willingly giving it. State v. Lu- 
quire.) 191 N. (G.47933132 SS. E: 162. 

Same—Waiver.—An offender against the criminal law re- 
fating to prohibition may waive his constitutional right 
not to give evidence that would tend to incriminate him- 
self by his voluntary act in so doing. State v. Lwuquire, 
Woe NC A79) 132 Ss 162. 

Testimony at Former Trial—Where a witness on a former 
trial for violating the prohibition law against the manufac- 
ture or sale of intoxicating liquor has voluntarily testified 
as to matters which may tend to incriminate him, claiming 
no exemption or immunity when called upon to testify, it 1s 
competent for witnesses to testify thereto at the second trial, 
who were present and heard the testimony at the former 
one, the testimony not coming within the terms of this 
section. State v. Burnett, 184 N. C. 785, 115 S. E. 57. 


§ 18-9. Place of sale and delivery; place of 
prosecution.—In case of a sale of liquor where 
the delivery thereof was made by a common or 
other carrier, the sale and delivery shall be 
deemed to be made in the county wherein the de- 
livery was made by such carrier or the consignee, 
his agent or employee, or in the county wherein 
the sale was made, or from which the shipment 
was made, and prosecution for such sale or de- 
livery may be had in either county. (1923, c. 1, 
Bae ee ott (h)) 


§ 18-10. Uniting separate offenses in  indict- 
ment, etc.; bill of particulars; trial—In any af- 
fidavit, information, warrant, or indictment for 
the violation of this article, separate offenses may 
be united in separate counts, and the defendant 
may be tried on all at one trial, and the penalty 


State v. Randall, 170 
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for all offenses may be imposed. It shall not be 
necessary in any affidavit, information, warrant, 
or indictment to give the name of the purchaser 
or to include any defensive negative averments, 
but it shall be sufficient to state that the act com- 
plained of was then and there prohibited and un- 
lawful; but this provision shall not be construed 
to preclude the trial court from directing the fur- 
nishing the defendant a bill of particulars when 
it deems it proper to do so. (1923, c. 1, s. 9; C. 


S. 3411(i).) 


§ 18-11. Possession prima facie evidence of 
keeping for sale-—The possession of liquor by 
any person not legally permitted under this ar- 
ticle to possess liquor shall be prima facie evi- 
dence that such liquor is kent for the purpose of 
being sold, bartered, exchanged, given away, fur- 
nished, or otherwise disposed of in violation of 
the provisions of this article. But it shall not be 
unlawful to possess liquor in one’s private dwell- 
ing while the same is occupied and used by him 
as his dwelling only, provided such liquor is for 
use only for the personal consumption of the 
owner thereof, and his family residing in such 
dwelling, and of his bona fide guests when enter- 
tained by him therein. (1923, c. 1, s. 10; C. S. 
3411(j).) 


Editer’s Note.—For a discussion of the wisdom of per- 
mitting proof of possession to raise a presumption of un- 
lawful handling for gain, see 5 N. C. Law Rev. 302. 

Liberal Construction.—This section is to be liberally con- 
strued to prevent the use of liquor as a beverage; and the 
possession of such liquor is made prima facie evidence of 
the violation of the law, but the possession thereof for the 
personal consumption of the owner and bona fide guests, 
etc., is allowed. State v. Hammond, 188 N. C. 602, 125 S. 
FE. 402. 

Section Limited to Private Dwelling Used Exclusively as 
a Dwelling.—The provision of this section that a person may 
legally possess intoxicating liquor in his dwelling for his 
personal consumption is limited by its terms to a private 
dwelling occupied and used exclusively as a dwelling, and a 
person may not lawfully possess intoxicating liquor in a 
building or structure used and operated by such person as a 
filling station and dwelling combined when the parts of the 
structure used for the respective purposes are connected. 
State v. Hardy, 209 N. C. 83, 182 S. E. 831. 

The provision of this section permitting the possession of 
intoxicating liquor for personal use applies only to possession 
in a structure used exclusively as a dwelling, and therefore 
defendants’ possession in the structure used as a dwelling 
and store house was illegal. State v. Carpenter, 215 N. C. 
eR Oe bse alone 040 Near 

Possession as Evidence of Sale.—If one had possession of 
liquor as disclosed by this record it was prima facie evi- 
dence that he had it for sale. If not in his private dwelling, 
if he had actual constructive possession, whether for sale or 
not, it is a violation of law. State v. Pierce, 192 N. C. 766, 
770, 136 S. E. 121; State v. McAllister, 187 N. C. 400, 121 
S. E. 739; State v. Knight, 188 N. C. 630, 125.S. E. 406. 

But the prima facie case so established may be rebutted 
by showing that possession was lawful under the statutory 
qualification, the burden remaining with the State to show 
guilt beyond a reasonable doubt. State v. Hammond, 188 
N.C. 602, 125 S. E. 402. 

However, the mere possession unrebutted is sufficient to 
carry the issue to the jury. State v. Hammond, 188 N. C. 
602.8 607a0125 Si Be A02, 

Prima Facie Evidence Applies to Possession in Private 
Dwelling.—The prima facie evidence arising under this sec- 
tion from the possession of liquor applies to possession in 
a private dwelling or elsewhere. State v. Dowell, 195 N. 
oe Ole AG oSaalink 133. 

Keeping in Home.—As shown in this section one is not 
allowed “to manufacture, sell, barter, etc., or possess ine 
toxicating liquors,” except as heretofore explained and modi- 
fied, but if received only in one’s home (without violation of 
the acts as specified and prohibited in the statute), and is 
kept there only for the consumption of the owner and his 
family and the bona fide guests entertained by him, this 
constitutes no breach of the present statute, though received 
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since the same was enacted. State v. Hammond, 188 N. C. 
602, 608, 125 S. E. 402. 

Such possession in the absence of a count in the indict- 
ment charging that it was for prohibited purposes, is not 
made unlawful by our prohibition statutes. State v. Mull, 
193 N. C. 668, 137 S. E. 866. 

When Possession in Private Dwelling Unlawful.—Under 
this section the possession of liquor in the private dwell- 
ing of defendant, for any other purpose than stated in the 
exception, is unlawful. State v. Dowell, 195 N. C. 523, 
ERP Geli e DERE 

Purchase and Transportation to Home Unlawful.—While 
this section does not make it a criminal offense for one to 
have intoxicating liquor in his own dwelling for his own 
personal use or that of his family and friends, it is a viola- 
tion of the criminal law, by the express provisions of sec- 
tion 18-2, for him to either purchase it elsewhere or carry 
it there. State v. Winston, 194 N. C. 243, 139 S. E. 240. 

Burden of Proving Proper Purposes.—Where the defend- 
ant, charged with the violation of our prohibition law, seeks 
to defend himself under the provisions of this act, allowing 
the possession of intoxicating liquors in his house for his 
own purposes, he must plead and show that the liquor was 
for the purpose allowed by the act. State v. Foster, 185 N. 
C. 674, 116 S. E. 561. See the discussion in 5 N. C. Law 
Rev. 302. 

Under this section the State is not required to aHege or 
prove that the case does not fall within the exception al- 
lowing possession for personal use, etc. This being a 
matter of defense, must be alleged and proven by the de- 
fendant. State v. Dowell, 195 N. C. 523, 143 S. E. 133. 

Same—Rebuttal by (Proof of Large Quantity.—The posses- 
sion of a large quantity of whisky in the home of the defend- 
ant raised the prima facie case of her guilt, permitting the 
inference from the method of its being bottled, etc., that it 
was for the purpose of an unlawful sale, or that it had been 
received for unlawful purposes, defendant’s motion as of 
non-suit thereon was properly denied. State v. Hammond, 
188 N; (C. 602; 25.485 isa 4025 

Charge Negativing Proper Purpose 
Where the indictment sufficiently charges 
the unlawful possession of whiskey under this section, a 
charge negativing the exception making it lawful to have 
such possession for family purposes, etc., as provided in 
this section is unnecessary to a conviction. State v. Hege, 
194 N. C. 526, 140 S$: B. .80: 

An indictment for illegal possession and transportation of 
intoxicating liquor need not negative the conditions under 
which intoxicating liquor may be possessed for the purpose 
of sale and may be transported, since the exceptions are 
matters of defense. State v. Epps, 213 N. C. 709, 197 S. E. 
580. 

Applied in State v. Libby, 213 N. C. 662, 197 S. E. 154. 


§ 18-12. Summons on citizens having inter- 
est in property.—In all cases wherein the prop- 
erty of any citizen is proceeded against or where- 
in a judgment affecting it might be rendered, and 
the citizen is not the one who in person violated 
the provisions of the law, summons must be is- 
sued in due form and served personally, if said 
person is to be found within the jurisdiction of 
the, courts [02s ra Ieeee hes Ci S.73411k).) 


Unnecessary. — 
the offense of 


§ 18-13. Search warrant3; disposal of liquor 
Seized.—Upon the filing of a complaint under 
oath by a reputable citizen or information fur- 
nished under oath by an officer charged with 
the execution of the law, before a justice of the 
peace, recorder, mayor, or other officer author- 
ized by the law to issue warrants, that he has 
reason to believe that any person has in his pos- 
session, at a place or places specified, liquor for 
the purpose of sale, a warrant shall be issued 
commanding the officer to whom it is directed to 
search the place or places described in such com- 
plaint or information; and if such liquor be found 
in any such place or places, to seize and take in- 
to his custody all such liquor, and to seize and 
take into his custody all glasses, bottles, jugs, 
pumps, bars, or other equipment used in the 
business of selling intoxicating liquor which may 
be found at such place or places, and to keep the 
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same subject to the order of the court. The com- 
plaint or information shall describe the place or 
places to be searched with sufficient particularity 
to identify the same, and shall describe the in- 
toxicating liquor or other property alleged to be 
used in carrying on the business of selling in- 
toxicating liquor as particularly as practicable, 
and any description, however general, that will 
enable the officer executing the warrant to 
identify the property seized shall be deemed suf- 
ficient. All liquor seized under this section shall 
be held and shall upon the acquittal of the person 
so charged be returned to the established owner, 
and shall within ten days from conviction or de- 
fault of appearance of such person be destroyed: 
Provided that any tax-paid liquor so seized shall 
within ten days be turned over to the board of 
county commissioners, which shall within ninety 
days from the receipt thereof turn it over to hos- 
pitals for medicinal purposes, or sell it to legalized 
alcoholic beverage control stores within the state 
of North Carolina, the proceeds of such sale being 
placed in the school fund of the county in which 
such seizure was made, or destroy it. (1923, c. 1, 
§) 12257930, "es 1S 194, C8 eo eel) 


Editor’s Note.—The 1939 amendment added the proviso at 
the end of this section. The 1941 amendment revised the 
proviso and added the ten day limitation in the last sen- 
tence. For comment on the 1941 amendment, see 19 N. C. 
Law Rev. 477. 

For article discussing limits to search and seizure, 
15 N. C. Law Rev. 229. 


see 
See also, 15 N. C. Law Rev. 101. 


§ 18-14. Grand jury, witnesses before; effect 
of evidence——When the solicitor of any ju- 
dicial district has good reason to believe that liq- 
uor has been manufactured or sold contrary to 
law within a county in his district, and believes 
that any person has knowledge of the existence 
and establishment of any illicit distillery, or that 
any person has sold liquor illegally. then it is 
lawful for the solicitor to apply to the clerk of 
the superior court of the county wherein the of- 
fense is supposed to have been committed to is- 
sue a subpoena for the person so having knowl- 
edge of said offense to appear before the next 
grand jury drawn for the county, there to testify 
upon oath what he may know touching the exist- 
ence, establishment, and whereabouts of said dis- 
tillery, or persons who have sold intoxicating liq- 
uor contrary to law, who shall give the names 
and personal description of the keepers thereof, 
and of any person who has sold liquor unlaw- 
fully; and such evidence, when so obtained, shal} 
be considered and held in law as an information 
on oath upon which the grand jury shall make 
presentment, as provided by law in other cases. 
If any officer shall fail or refuse to use due dili- 
gence in the execution of the provisions of this 
section he shall be guilty of laches in office, and 
such failure be: cause for removal from office. 
(A923 (CH ks Sas CaS asi Ge) 


§ 18-15. Clubrooms and other places for keep- 
ing, etc., of liquor—No corporation, club, associa- 
tion, or person shall directly or indirectly keep 
or maintain, alone or by association with others, 
or by any other means, or shall in any manner 
aid, assist, or abet others in keeping or main- 
taining a clubroom or other place where in- 
toxicating liquor is received, kept, or stored for 
barter, sale, exchange, distribution, or division 
6 | 
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among the members of any such club or associa- 
tion or aggregation of persons, or to or among 
any other persons by any means whatever, or 
shall act as agents in ordering, procuring, buying, 
storing, or keeping intoxicating liquor for any 
such purpose. (1923, c. 1, s. 14; C. S. 3411(n).) 


§ 18-16. Records of transportation companies; 
evidence.—All express companies, railroad com- 
panies, or other transportation companies doing 
business in this state are required hereby to keep 
a separate book in which shall be entered im- 
mediately upon receipt thereof the name of the 
person to whom liquor is shipped, the amount and 
kind received, and the date when received, the 
date when delivered, by whom delivered, and to 
whom delivered, after which record shall be a 
blank space, in which the consignee shall be re- 
quired to sign his name, or, if he cannot write, 
shall make his mark in the presence of a witness, 
before such liquor is delivered to such consignee, 
and which book shall be open for inspection to 
any officer or citizen of the state, county, or 
municipality any time during business hours of 
the company, and such book shall constitute prima 
facie evidence of the facts therein and will be 
admissible in any of the courts of this state. Any 
express company, railroad company, or other 
transportation company, or any employee or agent 
of any express company, railroad company, or 
other transportation company violating the provi- 
sions of this section shall be guilty of a misde- 
meanor. (1923, c. 1;'s: 15; C. S_.3411(0).) 


Editor’s Note.—See State v. R. Co., 169 N. C. 295, 84 S. 
E. 283. 


§ 18-17. Indictments; allegations of sale; cir- 
cumstantial evidence——In indictments for vio- 
lating any provisions of this article it shall not be 
necessary to allege a sale to a particular person, 
and the violation of law may be proved by cir- 
cumstantial evidence as well as by direct evi- 
dences | (1938,%¢, 1,6: 167°C. S. s4il ip) 


Editor’s Note.—The cases which follow were decided un- 
der a similar section, C. S. § 3383, which has been super- 
seded by this section. 

Evidence — Sale to Unknown Persons.—To convict under 
an indictment of sale of intoxicating liquors “to some per- 
son to the jurors unknown,” it is as necessary to offer evi- 
dence of an actual sale to the unknown person as if his 
name had been inserted in the indictment. State v. Wat- 
kins, 164 N. C. 425, 79 S. E. 619. 

Same—Other Sales.—The rule of evidence that one illegal 
sale of intoxicating liquors should not be received as any 
evidence that another such sale had been made, applies 
where the sales are entirely separated and distinct transac- 
tions, the one having no fair or reasonable tendency to es- 
tablish the other, but inapplicable when it tends to show 
that the defendant, accused of violating the prohibition law 
at a certain city number, with evidence tending to show 
such violation there, kept the spirituous liquor elsewhere 
in the city, or under his control, for the purpose of making 
illegal sales. State v. Boynton, 155 N. C. 456, 71 S. E. 341. 

Same—Liquecrs on Hand.—Upon ttrial on indictment for 
the sale of intoxicating liquors at a certain city number, tes- 
timony that the accused had and kept liquors on hand in 
other portions of the city is a relevant circumstance tend- 
ing to show that he had it on hand and was prepared and 
equipped to make the illegal sale charged in the bill of in- 
dictment, and to be considered by the jury with other evi- 
dence tending to show that he had sold such liquor at the 
place charged in the indictment. State v. Boynton, 155 N. 
£21456, .71°5. EB. 341. 

Upon indictment for violating the prohibition law, the 
possession of liquors by the accused, at the time of the of- 
fense charged, is always a circumstance admissible against 
him, and in general the circumstances under which liq- 
uors are kept, and even that they are kept at other places 
or in other rooms, may be shown. Id. 
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Same—Photographs.—Photographs are admissible jin evi- 
dence. Butler v. State, 142 Ga. 286, 82 S. E. 654; Wade v. 
R. R., 89 S. C. 280, 71 S. EB. 859; Griffith v. Coal Co., 75 W. 
Va. 686, 84 S. E. 621; Spencer v. Looney, 116 Va. 767, 82 
S. JE, e740sProkeven RoR. a75) WW Va. 697, 84 S.°, S683 
Napier y. Tittle, 137 Ga. 242, 73 S. E. 3,'38 lL. R. A. (N. 
S.) 91, (Anno, Cases, 1913 A, 1013); Shaw v. State, 83 Ga. 
92, 9 S. E. 768; and in State v. O’Reilly, 126 Mo. 597, 29 
S. W. 577, where it is said: “It has always been permis- 
sible to use diagrams in the trial of causes, both civil and 
criminal, and especially in the latter class to use diagrams, 
if shown to be correct, to illustrate the position of persons 
and places and to better enable the witnesses to properly 
locate them. If, then, a diagram may be used for such a 
purpose, we can see no good reason why a photograph may 
not be, by which is presented to view everything within the 
range of the camera at the time the photograph was taken.” 
State v. Jones, 175 N. C. 709, 713, 95 S. E. 576. 

Same—Conversation between Accused and Wife.—Where 
the husband is on trial for violating the prohibition law, it 
is competent for a third person to testify as to the conver- 
sation between the defendant and his wife, with statements 
by the latter tending to fix the former with guilt of the 
offense charged. State v. Randall, 170 N. C. 757, 87 S. E. 
Zaks 


§ 18-18. Serving liquor with meals.—lIt is un- 
lawful for any person to serve with meals, or 
otherwise, any liquor or intoxicating bitters, 
where any charge is made for such meal or serv- 
ice (1085, C" (1581172 Co Sraat nea 


Editor’s Note.See Felia vy. LVO2Ne Ge 
S. E. 999. 


Betton, 112, 86 


§ 18-19. Sale by druggists or pharmacists. — 
It is unlawful for any druggist or pharmacist to 
sell, or otherwise dispose of for gain, any intoxi- 
eating liquor, (1923, c. 1, s: 18; €. §. 3411(r),) 


§ 18-20. Grain alcohol for use in medicine 
or surgery; manufacture or sale of cider.—The 
provisions of this article shall not apply to grain 


alcohol, received by duly licensed physicians, 
druggists, dental surgeons, college, university, 
and state laboratories, and manufacturers of 


medicine, when intended to be used in compound- 
ing, mixing, or preserving medicines or medical 
preparations, or for surgical purposes, when ob- 
tained as hereinbefore provided: Provided, how- 
ever, that nothing contained in this article shall 
prohibit the importation into the state of North 
Carolina and the delivery and possession in the 
state for use in industry, manufactures, and arts 
of any denatured alcohol or other denatured 
spirits which are compounded and made in ac- 
cordance with the formulae prescribed by acts of 
Congress of the United States and regulations 
made under authority thereof by the Treasury 
Department of the United States and the com- 
missioner of internal revenue thereof, and which 
are not now subject to internal revenue tax levied 
by the Government of the United States: Pro- 
vided further, that this article shall not apply to 
wines and liquors required and used by hospitals 
or sanatoriums bona fide established and main- 
tained for the treatment of patients addicted to 
the use of liquor, morphine, opium, cocaine, or 
other deleterious drugs, when the same are ad- 
ministered to patients actually in such hospitals 
or sanatoriums for treatment, and when the same 
are administered as an essential part of the par- 
ticular system or method of treatment and ex- 
clusively by or under the direction of a duly li- 
censed and registered physician of good moral 
character and standing: Provided, further, that 
this article shall not prohibit the manufacture or 
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Sale.Of Cideteor myinepar. (1923, ¢) je" 9;"Co-8. 
3411(s).) 


§ 18-21. Wine for sacramental purposes. — It 
is lawful for any ordained minister of the gos- 
pel who is in charge of a church and at the head 
of a congregation in this state to receive in the 
space of ninety consecutive days a quantity of 
vinous liquor not greater than five gallons, for 
use in sacramental purposes only, and it shall be 
lawful for him to receive same in one or more 
packages or one or more receptacles. (1923, c. 
ese Ioo,. CLA: CRS a SAC) 


Editor’s Note.—By the amendment of 1935 the quantity 
which could be received was increased from three to five 
gallons. 


§ 18-22. Sheriffs and police to search for and 
seize distilleries; confiscation; disposal of prop- 
erty. — It is the duty of the sheriff of each 
county in the state and of the police of each in- 
corporated town or city in the state to search for 
and seize any distillery or apparatus used for the 
manufacture of intoxicating liquor in violation of 
the laws of North Carolina, and to deliver same, 
with any materials used for making such liquor 
found on the premises, to the board of county 
commissioners, who shall confiscate the same 
and shall cause the distillery to be cut up and de- 
stroyed, in their presence or in the presence of a 
committee of the board, and who may dispose of 
the material, including the copper or other ma- 
terial from the destroyed still or apparatus, in 
such manner as they may deem proper. (1923, c. 
bby Gheenlss (Gx OSs Baya nk(G ED) 


§ 18-23. Destruction of liquor at distillery; per- 
sons arrested.—It is the duty of the sheriff and 
other officers mentioned in § 18-22 to seize and 
then and there destroy any and all liquor which 
may be found at any distillery for the manufacture 
of intoxicating liquor in violation of law, and to 
arrest and hold for trial all persons found on the 
premises engaged in distilling or aiding or abet- 
ting in the manufacture or sale of intoxicating 
BaUGt.) ((1923;°6 175. 22: C,° 8.) 8411 Cy).) 


§ 18-24. Laches of officers; removal from office. 
—lIf any officer mentioned in §§ 18-22, 18-23, shall 
fail or refuse to use diligence in the execution of 
the provisions of such sections, after being in- 
formed of violation thereof, he shall be guilty of 
laches in office, and such failure shall be cause for 
removal stheretrom. (1923, sc: 1, °s; 23:. CoS, 
3411(w).) 


Cross Reference.—As to removal of officers, see §$ 126-16, 


§ 18-25. Rewards for seizure of still.—For 
every distillery seized under this article the sher- 
iff or other police officer shall receive such sum 
as the board of county commissioners of the 
county in which the seizure was made shall, in 
the discretion of such board, allow, which sum 
shall not be less than five dollars nor more than 
twenty dollars: Provided, that the commissioners 
shall not pay any amount if they are satisfied, 
after due investigation, that the seizure of the 
distillery was not bona fide made: Provided fur- 
ther, that when the sheriff of a county captures a 
distillery he shall receive the fee for his own use, 
regardless of whether he be on fees or salary. 
(1923, ¢ tyis. 24:-C) S2341t(x),) 


Local Modification.—Sheriff’s fees for seizure of stills were 
prior to 1923 regulated by C. S. 3401, 3402, § 18-25, part of 
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the Turlington Act, would seem to supersede C. S. 3401, 
3402, since it sets a different fee, and 1933, c. 480 specifi- 
cally repealed C. S. 3401, 3402, except in three counties. 
However, many local laws have been passed with ref- 
erence to C. S. 3401, as well as to §§ 18-25 and 18-26. 
Citations to all of these laws which have been discov- 
ered are listed here, not as a statement of the present 
status of the law in any county, but merely as an aid 
in tracing down the fees in the counties named. These 
citations are: Alamance, Avery, Caswell, Chowan, Gra- 
ham, Greene, Jackson, Northampton, Surry, Wilson, Yad- 
kin: C. S. 3401, 3402; 1933, c. 480; Anson: 1937, c. 442; 
Burke: 1933, c. 136; Haywood, Lincoln, Pitt, Transylvania: 
C. S. 3909; Ex. Sess; 1908) cn 97; Pub. Toc, 1919. ic. 30; e- 
noir: 1933, c. 246; Moore: 1933, c. 246; 1935, c. 253; Nash: 
1931, “¢, 915 hsurry:41925,6e5 173;,aUnionsebube Woce 1 osaunc, 
160; Warren: 1933, c. 230. 

§ 18-26. Same—In certain counties——The Board 
of Commissioners of the several counties in the 
State, hereinafter named, shall pay by way of 
reward to the sheriff or other officers in the 
various counties for the capture and destruction 
of stills used in the manufacture of spirituous liq- 
uors, the sum of twenty dollars ($20.00) and no 
more, upon the production of a certificate from 
the Clerk of the Superior Court or other court 
having final jurisdiction, that one or more opera- 
tors of the still captured and destroyed were by 
the sheriff or other officer apprehended, captured 
and have been convicted and that no appeal has 
been taken from the judgment rendered, which 
said twenty dollars ($20.00) shall be in lieu of 
any and all other rewards authorized by law to 
be paid for the capture and destruction of stills 
to the sheriff or other officers in the counties 
hereinafter named. 

This section shall apply to the following 
counties only: Alleghany, Ashe, Avery, Bladen, 
Buncombe, Caswell, Catawba, Chowan, Craven, 


Duplin, Forsyth, Beaufort, Hyde, Hoke, Lee, 
Lenoir, Lincoln, Mecklenburg, New Hanover, 
Onslow, Pamlico, Pender, Perquimans, Rich- 
mond, Rockingham, Sampson, Vance, Wake, 
Washington, Watauga, Wilkes, Wilson and 
Yancey, © (1927. .c. 42°" Pub.) Loe, 1933-46" 160.) 


§ 18-27. Officers given power to compel evi- 
dence; effect of evidence; process; immunity 
to witnesses.—When any justice of the peace, 
magistrate, recorder, mayor of a town, of 
judge of the superior courts or supreme court 
shall have good reason to believe that any per- 
son within his jurisdiction has knowledge of the 
unlawful sale of liquor or the existence and estab- 
lishment of any place where intoxicating liquor 
is sold or manufactured contrary to law, in any 
town or county within his jurisdiction, such per- 
son not being minded to make voluntary infor- 
mation thereof on oath, then it shall be lawful 
for such justice of the peace, magistrate, recorder, 
mayor, or judge to issue to the sheriff of the 
county or to any constable of the town or town- 
ship in which such place where intoxicating liquor 
is sold or manufactured contrary to law is sup- 
posed to be, a subpcena, capias ad testificandum, 
or other summons in writing, commanding such 
person to appear immediately before such justice 
of the peace, magistrate, recorder, mayor, or 
judge, and give evidence on oath as to what he 
may know touching the existence, establishment, 
and whereabouts of such place where intoxicat- 
ing liquor is sold or manufactured contrary to 
law, and the name and personal description of the 
keeper thereof, or person selling or manufactur- 
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ing liquor. Such evidence, when obtained, shall 
be considered and held in law as an information 
under oath, and the justice, magistrate, recorder, 
mayor, or judge may thereupon proceed to seize 
and arrest such keeper or person selling, manu- 
facturing, or having liquor contrary to law, and 
issue such process as is provided by law. No dis- 
covery made by the witness upon such examina- 
tion shall be used against him in any penal or 
criminal prosecution, and he shall be altogether 
pardoned of the offense so done or participated 
in by him. (1923, c. 1, s. 25; C. S. 3411(y).) 


Cross Reference._-As to testimony enforced 
investigations, immunity, see § 8-55. 


§ 18-28. Distilling or manufacturing liquor; 
first offense misdemeanor.—It is unlawful for any 
person to distill, manufacture, or in any manner 
make, or for any person to aid, assist, or abet any 
such person in distilling, manufacturing, or in 
any manner making any spirituous or malt liq- 
uors or intoxicating bitters within the state of 
North Carolina. Any person or persons violat- 
ing the provisions of this section shall, for the 
first conviction, be guilty of a misdemeanor and, 
upon conviction or confession of guilt, punished 
in the discretion of the court; for the second or any 
subsequent conviction, said person or persons 
shall be guilty of a felony, and upon conviction 
or confession in open court shall be imprisoned 
in the state prison for not less than four months 
and not exceeding five years, in the discretion of 
thencourt.. (1923. ¢, 1, s.,.26° Ces; 3411 (z).) 


Process of Manufacturing Need Not Be Complete.—It is 
not necessary for a conviction under the provisions of Pub- 
lic Laws 1917, chap. 157, similar to those of this section, 
making the distilling or manufacturing, etc., of spirituous 
or malt liquors or intoxicating bitters within the State 
unlawful, including within its express .terms those who 
aid, assist, or abet therein, that the liquor should have 
been actually manufactured or the product finished; and 
where there is evidence tending to show that such man- 
ufacture had been in progress, but had been suspended by 
the arrest of the prisoner, and that he was aiding or as- 
sisting therein, it is sufficient to be submitted to the jury 
and to sustain conviction of the offense charged. State v. 
Horner, 174 N. C. 788, 94 S. E. 291. 

When Question for Jury.—Where there is evidence of de- 
fendant’s guilty knowledge in aiding in the distilling or 
manufacturing of intoxicating liquor prohibited by Public 
Laws 1917, chap. 157, similar to this section, by hauling it 
away, and also consistent with his innocence in merely haul- 
ing away the remnants after the illegal purpose had been 
accomplished or frustrated, without intention of taking part 
er aiding in its manufacture, the question of his guilt or 
innocence is one for the jury, under proper instructions. 
State v. Horner, 174 N. C. 788, 94 S. E. 291. 

Second Degree.—Upon a charge in an indictment for man- 
ufacturing liquor, etc., the defendant may be convicted of 
the second degree of the offense—i. e., aiding or abetting 
its manufacture. State v. Horner, 174 N. C. 788, 94 S. E. 
291. 

Accessories Equally Guilty.—The defendant, guilty of aid- 
ing and abetting the unlawful manufacture of liquor, is 
equally guilty with those who actually operated the still. 
State v. Clark, 183 N. C. 733, 110 S. E. 641. 

The appellant, convicted on his trial of aiding or abetting 
in the manufacture of whiskey on one count of the indict- 
ment may not complain because he was tried on another 
count of the same bill for the unlawful manufacture of liq- 
uor and acquitted, there being sufficient evidence to sus- 
tain a conviction on each one. State v. Smith, 183 N. C. 
FZ 1200S, J. 694. 

Presumption Regarding Previous Conviction.—The first 
conviction of manufacturing or aiding and abetting in the 
manufacture of spirituous, etc., liquors is a misdemeanor, 
and the second is a felony; and where the indictment does 
not charge a previous conviction it will be presumed that 
the defendant has not heretofore been convicted of the of- 
fense charged. State v. Clark, 183 N. C. 733, 110 S. E. 641. 

Irrelevant Testimony.—The rejection of evidence as to the 
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lawful manufacture of liquor, ete., had raised on his farm 
that year, is of irrelevant testimony, and its exclusion not 
erroneous. State v. Smith, 183 N. C. 725, 110 S. E. 654. 

Evidence Sufficient for Conviction.—See State v. Smith, 
183 N. C. 725, 110 S. E. 564; State v. Grier, 184 N. C. 723, 114 
S. E. 622; State v. McMillan, 180 N. C. 741, 105 S. E. 403. 

Indictment.—The second offense of manufacturing spirituous 
liquor is a felony and a person may be tried on a charge of 
manufacturing spirituous liquor for the second offense only 
upon indictment, since the offense is a felony. State v. 
Sanderson, 213 N. C. 381, 196_S. EF. 324. 

Cited in State v. Clegg, 214 N. C. 675, 200 S. E. 371. 


§ 18-29. Misdemeanor; punishment; effect of 
previous punishment by federal court.—Any per- 
son violating any of the provisions of this article, 
except as otherwise specified in this article, shall 
be guilty of a misdemeanor, and upon conviction 
shall be fined or imprisoned, or both, in the dis- 
cretion of the court: Provided, that no person 
shall be punished who has been previously pun- 
ished for the same offense by a federal court. 
(1923, c. 1, s. 27; C. S. 3411(aa).) 


§ 18-30. Laws repealed; local laws.—All laws 
in conflict with this article are hereby repealed, 
but nothing in this article shall operate to re- 
peal any of the local acts of the general assem- 
bly of North Carolina prohibiting the manufac- 
ture or sale or other disposition of any liquor 
mentioned in this article, or any laws for the en- 
forcement of the same, but all such acts shall 
continue in full force and effect and in concur- 
rence herewith, and indictment or prosecution 
may be had either under this article or under any 
local act relating to the same subject. (1923, c. 
iy Se BER US. Se BYU oye), 

Editor’s Note.—See State v. Johnson, 170 N. C. 685, & S. 
E. 788. 

Art. 2. Miscellaneous Regulations. 


§ 18-31. Unlawful sale through agents.—If any 
person unlawfully and illegally procures and de- 
livers any spirituous or malt liquors to another, he 
shall be deemed and held in law to be the agent 
of the person selling said spirituous and malt liq- 
uors, and shall be guilty of a misdemeanor and 
shall be punished in the discretion of the court. 
(Rev., ss. 3526, 3534; 1905, c. 498, ss. 6, 7, 8; C. 
S. 3371.) 


What Constitutes One an Agent.—Revisal, section 3534, now 
this section, making it unlawful for any one to procure for 
and deliver spirituous liquors to another, and making such 
person, in law, the agent of the seller, and punishable, 
though its meaning is not plain, makes the one procuring 
liquor by purchase from an illicit dealer, and delivering it 
to another, the agent of the seller, and subjects him to the 
punishment prescribed therein, as a principal in the mis- 
demeanor. State v. Burchfield, 149 N. C. 537, 63 S. E. 89 

If one buys whisky for another from an illicit dealer in 
prohibited territory, without being interested in the sale 
otherwise than as agent of the purchaser, to whom he de- 
livers it, and pays the money to the seller for the buyer, it 
is a wrongful procuring of the whiskey for another within the 
meaning of Revisal, section 3534, now this section, and his 
testimony, that he was acting solely as agent for the buyer, 
cannot change the character of the act from that intended 
by the statute. State v. Burchfield, 149 N. C. 537, 63 Si Ei. 


89. 

§ 18-32. Keeping liquor for sale; evidence.—It 
is unlawful for any person, firm, association or 
corporation, by whatever name called, to have or 
keep in possession, for the purpose of sale, except 
as otherwise authorized by law, any spirituous, 
vinous or malt liquors, and proof of any one of the 
following facts shall constitute prima facie evi- 
dence of the violation of this section: 

1. The possession of a license from the govern- 
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ment of the United States to sell or manufacture 
intoxicating liquors; or 

2. The possession of more than one gallon of 
spirituous liquors at any one time, whether in one 
or more places; or 

3. The possession of more than three gallons of 
vinous liquors at any one time, whether in one or 
more places; or 

4. The possession of more than five gallons of 
malt liquors at any one time, whether in one or 
more places; or 

5. The delivery to such person, firm, association 
or corporation of more than five gallons of spiritu- 
ous or vinous liquors, cr more than twenty gallons 
of malt liquors within any four successive weeks, 
whether in one or more places; or 

6. The possession of intoxicating liquors as sam- 
ples to obtain orders thereon: Provided, that this 
section shall not prohibit any person from keeping 
in his possession wines ani ciders in any quantity 
where such wines and ciders have been manufac- 
tured from grapes or fruit grown on the premises 
of the person in whose possession such wines and 
ciders may be. (1913, c. 44, s. 2; 1915, c. 97, s. 8; 
(CASHES EME 


Editor’s Note.—See 13 N. C. Law Rev. 315. 

Constitutionality.—The section is constitutional and valid. 
State v. Randall, 170 N. C. 757, 87 S. E. 227; State v. Langley, 
209 N. C. 178, 183 S. BE. 526. 

And is not in contravention of the Federal Constitution. 
State v. Brown, 170 N. C. 714, 86 S. E. 1042. 

For cases holding that this section was unaffected Biygees 
I, 1935, cc. 418, 493, see State v. Langley, 209 N, C. 178. 183 
S. E. 526; State v. Tate, 210 N. C. 168, 185 S. E. 665; State 
v. Jones, 209 N. C. 49, 182 S. E. 699, 

“Prima Facie” Defined.—The words “prima facie evidence” 
are defined in Webster’s International Dictionary as meaning 
“evidence sufficient, in law, to raise a presumption of fact 
or establish the fact in question, unless rebutted.” ‘It must 
presume that the Legislature had such meaning in mind when 
such words were used in the statute. State v. Russell, 164 
N. C. 482, 490, 80 S. E. 66. 

Effect of the Presumption.—This (prima facie evidence) 
neither conclusively determines the guilt or innosence of 
the party who is accused nor withdraws from the jury the 
right and duty of passing upon and deciding the issue to 
be tried. The burden of proof remains continually upon the 
State to establish the accusation which it makes, as prima 
facie evidence does not change or shift the burden. State v. 
Russell, 164 N. C. 482, 487, 80 S. E. 66. 

Same—Sufficient to Sustain Verdict.—While the prima 
facie case, unexplained, is sufficient to sustain a verdict of 
guilty, yet the defendant is not required to show, by the 
greater weight of evidence, that the whiskey was in his 
possession for lawful purposes, for such, in effect, would re- 
quire him to establish his own innocence, and relieve the 
State of the burden of the issue, which is placed upon it. 
State v. Wilkerson, 164 N. C. 431,79) Ss ee S88) 


Same—Power of Legislature to Change Rule of Evidence.— 
See full discussion in State v. Wilkerson, 164 N. C. 431, 440, 
79 S. E. 888. 

_ Burden of Proof.—The possession of the specified quan- 
tity of spirituous liquors sufficient to make out prima facie 
evidence of an unlawful purpose is only sufficient to sus- 
tain a verdict of guilty, and does not shift the burden upon 
the defendant to show his innocence, and an instruction to 
that effect is reversible error. State v. Helms, 181 N. C. 
566, 107 S, E. 228. 

Where the possession of the specified quantities of intoxi- 
cating liquors under a statutory provision has made out 
prima facie evidence of guilt, and the defendant has not 
introduced evidence, an instruction to the jury placing the 
burden on the defendant to establish his innocence is re- 
versible error, being equivalent to directing a verdict, which 
is not permissible in a criminal case. Id. 

U. S. Government License as Defense.—For cases under 
the former law, see Pfeifer v. Drug Co., 171 N. C. 214, 88 S. 
E. 343; State v. Dowdy, 145 N. C. 432, 58 S. E. 1002; State v. 
Boynton, 155 N. C. 456, 71 S. E. 341. 

Possession Means Actual or Constructive.—This section 
making the ‘possession of certain specified quantities of 
spirituous, vinous, or malt liquors” prima facie evidence of 
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its violation, intends that the “‘possession’”’ shall be construed 
as either actual or constructive; so that the possession of 
such quantities by the agent will be deemed the possession 
of the principal for the purpose of the act. State v. Lee, 164 
NEG. 533) (80S. 3B 405. 

The possession of the agent, for the one accused of violat- 
ing our prohibition law, of more than one gallon of intoxicat- 
ing liquor is sufficient to make out a prima facie case of 
guilt, under the provisions of this section. State v. Blauntia, 
170° N.C. 749;°87" SS, Be 101; 

Possession for Use of Owner.—The mere possession of 
spirituous liquor in the home for the use of the owner, his 
family and their guests on the premises in the absence of a 
count in the indictment charging that it was for prohibited 
purposes, is not made unlawful by our prohibition statutes. 
State v. Mull, 193 N. C. 668, 137 S. E. 866. 

Evidence.—Where there is evidence that the defendant, in- 
dicted under this section had in his possession sufficient spirit- 
uous liquors to raise the prima facie presumption that it was 
for the purpose of sale, it is competent to show this intent, 
and in furtherance of the presumption, that soon thereafter, 
about two months, he was found working on a copper stil} 
on his premises, and had copper enough to make two of 
them; and that, upon his premises being searched, he had 
falsely denied the possession and had attem;‘ed to shoot the 
officer making the search. State v. Simons, 178 N. C. 679, 
100 S. E. 239: 

Evidence that over a gallon of whiskey in pint bottles 
with unbroken seals was found on defendant’s premises, that 
defendant admitted owning the whiskey, and that empty 
whiskey bottles were found around premises, is held sufficient 
to be submitted to the jury on a charge of illegal possession 
of intoxicating liquor for the purpose of sale. State v. Libby, 
213 N.C. 662,°197 S. EB. 154. 

Possession of More than Gallen Is Prima Facie Evidence 
of Possession for Purpose of Sale.—The possession of more 
than one gallon of intoxicating liquor is prima facie evi- 
dence of possession for the purpose of sale under this sec- 
tion, and is sufficient to take the case to the jury on the 
issue. State vy. Tate, 210 N. C. 168; 185 S._E. 665. 

But evidence establishing defendant’s possession .of more 
than a gallon of intoxicating liquor, without other incrimi- 
nating evidence, is insufficient to support a directed verdict 
of guilty of possession of intoxicating liquor for the pur- 
pose of sale under this section. State v. Ellis, 210 N. C. 
166, 185 S. E. 663. 

Sufficient Evidence to Submit Question of Possession to 
Jury.—Evidence that officers found a funnel, a number of 
containers, and glasses smelling of whiskey, in different 
places on defendant’s premises, is held sufficient’ to be sub- 
mitted to the jury in a prosecution on a charge of having 
possession of intoxicating liquor for the purpose of sale, al- 
though the amount of whiskey discovered was insufficient 
to invoke the presumption under the subdivision (2) of this 
section. State v. Rhodes, 210 N. C. 473, 187 S. E. 553. 

The defendant was convicted of having liquor in his pos- 
session for the purpose of sale in violation of this section. 
He appealed on the ground that the statute was repealed 
by the Kighteenth Amendment to the Constitution of the 
United States. The court sustained the conviction. State 
vy. Campbell, 182 #Ng iCal Git IOS ass 86: 


Allegation That Whiskey Did Not Contain A. B. C. Stamp 
Regarded as Surplusage.—In an _ indictment _ sufficiently 
charging possession of liquor for the purpose of sale under 
this section an additional allegation that the whiskey did 
not bear the stamp of the A. B. C. Board of the county 
is an allegation of a nonessential fact, and will be regarded 
as surplusage. State v. Atkinson, 210 N. C. 661, 188 S. E. 73. 

Effect of Turlington Act.—The Turlington Act repeals all 
conflicting laws and makes the possession of any intoxicat- 
ing liquors for the purpose of sale unlawful, unless such liquors 
are for the private use and in the residence of the posses- 
sor; and the prior statute making the possession of more 
than one gallon thereof prima facie evidence of the purpose 
of unlawful sale is not in conflict therewith or repealed 
thereby. State v. Foster, 185 N. C. 674, 116 S. E. 561. Ap- 
plied in State v. Potter, 185 N. C. 742, 117 S. E. 504. 

Applied in State v. Epps, 213 N. C. 709, 197 S. E. 580. 

Cited in State v. Scoggins, 199 N. C. 821, 155 S. E. 927; 
State v. Lockey, 214 N. C. 525, 199 S. E. 715. 


§ 18-33. Unlawful to handle draft connected 
with receipt for liquor.—It is unlawful for any 
bank incorporated under the laws of this state, or 
national bank, or any individual, firm or associa- 
tion, to present, collect or in any wise handle any 
draft, bill of exchange or order to pay money, to 
which draft, bill of exchange or order to pay 
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money is attached a bill of lading, or order, or re- 
ceipt for intoxicating liquors, or which draft is en- 
closed with, connected with, or in any way related 
to, directly or indirectly, any bill of lading, order, 
or receipt for intoxicating liquors. Provided, this 
section shall not apply to such instruments issued 
in connection with the sale or purchase of intoxi- 
cating liquors when such sale or purchase is not 
prohibited by the laws of this state. (1913, c. 44, 
B28 --CNS* 3381.) 

Cross Reference.—As to bills of lading generally, see § 
21-1 et seq. 

§ 18-34. Allowing distillery to be operated on 
land—If any person shall knowingly permit or 
allow any distillery or other apparatus for the 
making or distilling of spirituous liquors to be set 
up for operation or to be operated on lands in his 
possession or control, he shall be guilty of a mis- 
demeanor and shall be punished in the discretion 
of the court. (Rev., s. 3533; 1905, c. 498, s. 2; C. 
S. 3407.) 

Editor’s Note.—See State v. Jones, 175 N. C. 709, 712, 95 
Su) Ba 576. 

§ 18-35. Federal license as evidence.—The pos- 
session of a license or the issuance to any person 
of a license to manufacture, rectify or sell, at 
wholesale or retail, spirituous liquors by the United 
States government or any officer thereof in any 
county, city or town where the manufacture, sale 
or rectification of spirituous liquors is forbidden 
by the laws of this state shall be prima facie evi- 
dence that the person having such license, or to 
whom the same was issued, is guilty of doing the 
act permitted by such licease in violation of the 
laws of this state. On the trial of any person 
charged with the violation of any such laws, it 
shall be competent to prove that such a license is 
in the possession of or has been issued to such 
person, by the testimony of any witness who has 
personally examined the records of the govern- 
ment office where the official record of such li- 
censes is kept. (Rev., s. 2060; 1905, c. 339, s. 5; 
Pony ce 0012 °C. SS. 3408.) 


Cross Reference.—As to federal license as prima facie 
evidence of keeping liquor for sale, see § 18-32. 


Art. 3. Alcoholic Beverage Control Act of 1937. - 


§ 18-36. Purposes of article—The purpose and 
intent of this article is to establish a system of 
control of the sale of certain alcoholic bever- 
ages in North Carolina, and to provide the ad- 
ministrative features of the same, in such a manner 
as to insure, as far as possible, the proper admin- 
istration of the sale of certain alcoholic beverages 
under a uniform system throughout the state. 
(193% 2se949-8s.. 1.) 


The Alcoholic Beverage Control Acts do not repeal the 
provisions of the Turlington Act in regard to the posses- 
sion and transportation of intoxicating liquors except in 
so far as the control acts are inconsistent with the Tur- 
lington Act. State v. Carpenter, 215 N. C. 635, 3 S. E. 
2d) 34. 

: eeN in State v. Davis, 214 N. C. 787, 199 S. E. 927. 

Cited in State v. Epps, 213 N. C. 709, 197 S. E. 580; Bai- 
ley v. Bryson, 214 N. C. 212, 198 S. E. 622. 


§ 18-37. State board of alcoholic control cre- 
ated; membership; compensation.—A state board 
of alcoholic control is hereby created, to consist 
of a chairman and two associate members. The 
members of said board shall be men well known 
for their character and ability and business acu- 
men and success. The chairman of said board 
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shall devote his whole time to his official duties 
and shall receive a salary of six thousand 
($6,000.00) dollars per annum, payable monthly, 
together with necessary traveling expenses, and 
the two associate members of said board shall re- 
ceive for the time actually engaged in their official 
duties, seven dollars ($7.00) per day and necessary 
traveling expenses. (1937, c. 49, s. 2, c. 411; 1939, 
c. 185, s. 5; 1941, c. 107, s. 5.) 


§ 18-38. Members of board appointed by gov- 
ernor; terms of office.—The members of said state 
board shall be appointed by the governor, and the 
first appointees shall serve as follows: 

The chairman shall serve for a period of three 
years from the date of his appointment and one 
associate member shall serve for a period of two 
years from the date of his appointment and the 
other associate member shall serve for a period 
of one year from the date of his appointment, and 
the subsequent appointments of all, of the mem- 
bers of the said board shall be for a term of three 
years from the date of each appointment. (1937, 
CG: 49) *s.)04) 


§ 18-39. Powers and authority of board.—Said 
state board of alcoholic control shall have power 
and authority as follows, to wit: 

(a) To see that all the laws relating to the sale 
and control of alcoholic beverages are observed 
and performed. 

(b) To audit and examine the accounts, records, 
books and papers relating to the operation of 
county stores herein provided for, or to have the 
same audited. 

(c) To approve or disapprove the prices at 
which the several county stores may sell alcoholic 
beverages and it shall be the duty of said board 
to require the store or stores in the several coun- 
ties coming under the provisions of this article to 
fix and maintain uniform prices and to require 
sales to be made at such prices as shall promote 
temperate use of such beverages and as may fa- 
cilitate policing. 

(d) To remove any member, or members, of 
county boards whenever in the opinion of the 
state board, such member, or members, of the 
county board, or boards, may be unfit to serve 
thereon. 

(e) To test any and all alcoholic beverages 
which may be sold, or proposed to be sold to the 
county stores, and to install and operate such ap- 
paratus, laboratories, or other means or instru- 
mentalities, and employ to operate the same such 
experts, technicians, employees and laborers, as 
may be necessary to operate the same, in accord- 
ance with the opinion of the said board. In lieu 
of establishing and operating laboratories as above 
directed, the board may, with the approval of the 
governor and the commissioner of agriculture, ar- 
range with the state chemist to furnish such infor- 
mation and advice, and to perform such analyses 
and other laboratory services as the board may 
consider necessary, or may, if they deem advis- 
able, cause such tests to be made otherwise. 

(f) To supervise purchasing by the county 
boards when said state board is of the opinion 
that it is advisable for it to exercise such power 
in order to carry into effect the purpose and in- 
tent of this article, with full power to disapprove 
any such purchase and at all times shall have the 
right to inspect all invoices, papers, books and 


[ 781] 


§ 18-40 


records in the county stores or boards relating to 
purchases. 

(gz) To exercise the power to approve or disap- 
prove in its discretion all regulations adopted by 
the several county stores for the operation of said 
stores and the enforcement of alcoholic beverage 
control laws which may be in violation of the 
terms or spirit of this article. 

(h) To require that a sufficient amount shall be 
so allocated as to insure adequate enforcement 
and the amount shall, in no instance, be less than 
five per cent, nor more than ten per cent of the 
net profits arising from the sale of alcoholic bev- 
erages. 

(i) To remove in case of violation of the terms 
or spirit of this article, officers employed, elected 
or appointed in the several counties where county 
stores may be operated. 

(j) To approve or disapprove, in its discretion, 
the opening of county stores, except each county 
that may be entitled to operate stores for the sale 
of alcoholic beverages shall be entitled to operate 
at least one store for such purpose, at the county 
seat therein, or at such other place as may be se- 
lected by the said county board, provided that in 
the location of control stores in any county in 
which a majority of the votes have been cast for 
liquor control stores due consideration shall be 
given to communities or towns in which a ma- 
jority of the votes were cast against control, but 
nothing herein contained shall be construed so 
as to abridge any of the provisions elsewhere 
contained relative to the opening, closing or lo- 
cating such stores. As to all additional stores in 
each of said counties the same shall not be opened 
until and unless the opening of the same and the 
place of location thereof shall first be approved 
by the said state board, which at any time may 
withdraw its approval of the operation of any ad- 
ditional county store when the said store is not 
operated efficiently and in accordance with the 
alcoholic beverage control laws and all valid 
regulations prescribed therefor, or whenever, in 
the opinion of the said state board, the operation 
of any county store shall be inimical to the mor- 
als or welfare of the community in which it is 
operated or for such other cause, or causes, as 
may appear to said state board sufficient to war- 
rant the closing of any county store. 


(k) To require the use of a uniform accounting 
system in the operation of all county stores here- 
under and to provide in said system for the keep- 
ing therein and the record of all such informa- 
tion as may, in the opinion of the said state board, 
be necessary or useful in its auditing of the af- 
fairs of the said county stores, as well as in the 
study of such problems and subjects as may be 
studied by said state board in the performance of 
its duties. 

(1) To grant, to refuse to grant, or to revoke, 
permits for any person, firm or corporation to do 
business in North Carolina in selling alcoholic 
beverages to or for the use of any county store 
and to provide and to require that such informa- 
tion be furnished by such person, firm or corpo- 
ration as a condition precedent to the granting of 
such permit, or permits, and to require the furnish- 
ing of such data and information as it may desire 
during the life of such permit, or permits, and for 
the purpose of determining whether such permit, 
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or permits, shall be continued, revoked or re- 
granted after expiration dates. No permit, how- 
ever, shall be granted by said state board, to any 
person, firm or corporation when the said state 
board has reason sufficient unto itself to believe 
that such person, firm or corporation has fur- 
nished to it any false or inaccurate information 
or is not fully, frankly and honestly cooperating 
with the said state board and the several county 
boards in the observance and performance of all 
alcoholic beverage laws which may now or here- 
after be in force in this state, or whenever the 
said board shall be of opinion that such permit 
ought not to be granted or continued for any 
cause. 

(m) The said state board shall have al! other 
powers which may be reasonably implied from the 
granting of express powers herein named, to- 
gether with such other powers as may be inci- 
dental to, or convenient for, the carrying out and 
performance of the powers and duties herein 
given to said board. 

(n) To permit the establishment of warehouses 
for the storage of alcoholic beverages within the 
state, the storage of alcoholic beverages in ware- 
houses already established, and to prescribe rules 
and regulations for the storage of such béverages 
and the withdrawal of the same therefrom. Such 
warehousing or bailment of alcoholic beverages as 
may be made hereunder shall be for the conven- 
ience of delivery to alcoholic boards of control au- 
thorized to purchase the same and shall be under 
the strict supervision and subject to all of the 
rules and regulations of the state board of con- 
trol relating thereto. (1937, c. 49, s. 4, cc. 237, 
411.) 


Editor’s Note.—This section would seem to authorize the 
making of necessary rules and regulations to carry out 
the provisions of the act. 15 N. C. Law Rev. 323. 

Under this section the state board is given power to grant, 
deny or revoke permits for the sale of alcoholic beverages 
to county liquor stores. This seems to be a very flexible 
provision to secure an honest co-operation by those who 
sell alcoholic beverages with the state board and the sev- 
eral county boards. There are no provisions for notice or 
hearing or appeal and it is likely that no such provisions 
are needed in view of the fact that state agencies are en- 
gaged in the purchase of goods and may do so on their own 
terms. 15 N. C. Law Rev. 328. 


§ 18-40. Removal of member by governor; 
vacancy appointments.—The governor shall at all 
times have full power and authority to remove any 
and all members of the said state board, upon no- 
tice to such member or members, in his discre- 
tion, for any cause that appears to him to be suffi- 
cient, and to reappoint his successor or succes- 
sors to the removed members, observing, however, 
the. terms of office of each of them, as herein set 
forth, and whenever a vacancy shall occur for any 
cause then the appointment to fill such vacancy 
shall be for the unexpired portion of the term of 
the predecessor of each appointee. (1937, c. 
49, s.-5.) 


§ 18-41. County boards of alcoholic control. 
—In each county which may be permitted to en- 
gage in the sale of alcoholic beverages, there is 
hereby created a county board of alcoholic control, 
to consist of a chairman and two other members. 
The members of said board shall be well known 
for their character, ability and business acumen. 
The members of said board shall be selected in 
each respective county in a joint meeting of the 
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board of county commissioners, the county board 
of health and the county board of education, and 
each member present shall have only one vote, 
notwithstanding the fact that there may be in- 
stances in which some members are members of 
another board. 

The terms of office of the members of said 
county boards shall be as foliows: The chairman, 
who shall be so designated by the appointing 
boards, shall serve for his first term a period of 
three years and one member shall serve for his 
first term a period of two years and the other 
member shall serve for a period of one year, all 
terms beginning with the date of their appoint- 
ment and after the said term shall have expired 
their successors in office shall serve for a period 
of three years and shall be appointed in the same 
manner as herein provided in this section. 

Any member of any of the county boards here- 
in above referred to in this section may be re- 
moved at any time by such composite board con- 
sisting of the board of county commissioners, the 
board of education and the board of health, when- 
ever such composite board may find by a major- 
ity vote of its entire membership such member 
or members unfit to serve thereon, each member 
having only one vote as above provided for the 
selection of such members of county boards. In 
the event any member of the county board shall 
be removed hereunder, his successor shall be se- 
lected to serve out the time for which such mem- 
ber was originally selected. 

Upon the death or resignation of the chairman 
or any other member of the county board of al- 
coholic control, whether selected under the pro- 
visions of this article or under the provisions of 
chapter four hundred and eighteen or chapter 
four hundred and ninety-three of the Public Laws 
of one thousand nine hundred and _ thirty-five, 
before the expiration of the term of office for 
which said chairman or member has been ap- 
pointed, elected or selected, his successor to fill 
out such unexpired term shall be selected at a 
joint meeting of the board of county commis- 
sioners, the county board of health and the county 
board of education, which joint meeting shall be 
held within ten (10) days after such resignation 
or death, which meeting shall be called by the 
chairman or some other member of the county 
board of alcoholic control, by giving’ notice to 
each member of the time and place of holding 
such meeting. (1937, c. 49, s. 6, cc. 411, 431.) 

Local Modification.—Bertie: 1937, c. 310; Dare: 1939, c. 
168; Halifax: 1937, c. 302; Pasquotank: 1939, c. 131; Halifax: 
1943, c. 433. 

§ 18-42. Compensation for members of county 
boards.—The salaries of the members of the said 
county board shall be fixed by the joint meeting 
of the several boards that appoint them and shall 
be fixed with the view to securing the very best 
members available, with due regard to the fact 
that such salaries shall be adequate compensation, 
but shall not be large enough to make said posi- 
tions unduly attractive or the objects of political 
aspirations. (1937, c. 49, s. 7.) 


§ 18-43. Persons disqualified for membership 
on boards.—No person shall be appointed a mem- 
ber of either the state board or of any county 
board or employed thereby who shall be a stock- 
holder in any brewery or the owner of any inter- 
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est therein in any manner whatsoever, or interested 
therein directly or indirectly, or who is like- 
wise interested in any distillery or other enter- 
prise that produces, mixes, bottles or sells alco- 
holic beverages, or who is related to any person 
likewise interested or associated in business with 
any person likewise irterested and neither of said 
boards shall employ any person who is interested 
in, directly or indirectly, or related to, any per- 
son interested in any firm, person or corporation 
permitted to sell alcoholic beverages in this state. 
(1937, c. 49,.s. 8, c. 411.) 


§ 18-44. Bonds required of members of county 
boards.—The several members of the county 
board shall give bond for the faithful perform- 
ance of their duties, in the penal sum of five 
thousand ($5,000.00) dollars, and the said bond 
shall be payable to the state of North Carolina 
and to the county in which said board performs 
its duties, with some corporate surety, which 
surety shall be satisfactory to, and approved by, 
the county attorney of said county, and the chair- 
man of the state board, and shall be deposited 
with the chairman of the state board. The state 
board for and on behal: of the state of North Car- 
olina, and the county named in said bond, shall 
each be secured thezein to the full amount of the 
penalty thereof and the recovery or payment of 
any sums due thereunder to either shall not di- 
minish or affect the right of the other obligee in 
said bond to recover the full amount of the said 
penalties thereof, and the giving and the approval 
of such bond shall be a part of the qualification 
of said members and no member shall be entitled 
to exercise any of the functions or powers inci- 
dent to his appointment until and un‘ess the said 
bond shall have been given and approved as here- 
in provided. The three joint boards referred to 
in § 18-41 shall be authorized to relieve any mem- 
ber of the county boards who does not handle any 
money or funds from furnishing such bond, and 
shall be further authorized to require bond in ex- 
cess of five thousand dollars ($5,000) of any mem- 
ber of the board handling money or funds in the 
event said joint boards deem it advisable to in- 
crease such bond. (1937, ch. 49, s. 9; 1939, c. 202.) 

Editer’s Note.—The 1939 amendment added the last sentence, 


§ 18-45. Powers and duties of county boards. 
—The said county boards shall each have the fol- 
lowing powers and duties: 

(a) Control and jurisdiction over the importa- 
tion, sale and distribution of alcoholic beverages 
within its respective county. 

(b) Power to buy and to have in its possession 
and to sell alcoholic beverages within its county. 

(c) Power and authority to adopt rules and 
regulations governing the operation of stores 
within its county and relating to the carrying out 
of the provisions and purposes of this article. 

(d) To prescribe and regulate and direct the 
duties and services of all employees of said county 
board. 

(e) To fix the hours for the opening and clos- 
ing of stores operated by it. No store, however, 
shall be permitted to remain open between the 
hours of nine o’clock p. m. and nine o’clock a. m. 

(f) To require any county stores to close on 
such days as it may designate, but all stores in 
any county operating under the provisions of this 
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article shall remain closed on Sundays, election 
days, New Year’s Day, Fourth of July, Labor 
Day, Armistice Day, Thanksgiving and Christ- 
mas Day. 

(g) To import, transport, receive, purchase, 
sell and deliver and have in its possession for sale 
for present and future delivery alcoholic beverages. 

(h) To purchase or lease property, furnish and 
equip buildings, rooms and accommodations as 
and when required for the storage and sale of al- 
coholic beverages and for distribution to all 
county stores within said county. 

(i) To borrow money, guarantee the payment 
thereof and the interest thereon, in such manner 
as may be required or permitted by law, and to 
issue, sign, endorse and accept checks, promis- 
sory notes, bills of exchange and other negotiable 
instruments and to do all such other and neces- 
sary things as may be required or may be con- 


venient in the conduct of liquor stores in its 
county. ; 
(j) To investigate and aid in the prosecution 


of violations of this article and other liquor laws, 
by whatever name called, and to seize alcoholic 
beverages in said county sold, kept, imported or 
transported illegally and to apply for confiscation 
thereof and to cooperate in the prosecution of of- 
fenders in any court in said county. 

(ix) To regulate and to prescribe rules and regu- 
lations that may be necessary or feasible for the 
obtaining of purity in all alcoholic beverages, in- 
cluding true statements of contents and the proper 
labeling thereof. 

(1) To fix and maintain the prices of all alco- 
nolic beverages sold by liquor stores in said 
county and to prescribe to whom the same may 
be sold. 

The provisions of this article shall not apply to 
ethyl alcohol intended for use and/or used for the 
following purposes: 

For scientific, chemical, mechanical, industrial, 
medicinal and culinary purposes. 

For use by those authorized to procure the 
same tax free, as provided by the acts of congress 
and regulations promulgated thereunder. 

In the manufacture of denatured alcohol pro- 
duced and used as provided by the acts of con- 
gress and regulations promulgated thereunder. 

In the manufacture of patented, patent, propri- 
etary, medicinal, pharmaceutical, antiseptic, toilet, 
scientific, chemical, mechanical, and industrial 
preparations or products unfit for beverage pur- 
poses. 

In the manufacture of flavoring extracts and 
syrups unfit for beverage purposes. 


(m) To exercise the power to buy, purchase 
and sell and to fix the prices at which all alco- 
holic beverages may be purchased from it, but 
nothing herein contained shall give said board 
the power to purchase or sell or deal in alcoholic 
beverages which contain less than five per centum 
of alcohol by weight. 

(n) To locate stores in its county and to pro- 
vide for the management thereof and to appoint 
ard employ at least one person for each store 
conducted by it, who shall be known as “man- 
ager” thereof. The duty of such manager shall 
be to conduct the said store under directions of 
the county board and to carry out the law ap- 
plying thereto, and such manager shall give bond 
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for the faithful performance of his duties in such 
sum as may be fixed by said county board, with 
sufficient corporate surety and said surety, or 
sureties thereon, shall be approved by the said 
county board as a part of the qualifications of 
such manager for his appointment, and the said 
county board shall have the right to sue on said 
bond and to recover for all failures on the part 
of said manager faithfully to perform his duties 
as such manager, to the extent of any loss occa- 
sioned by such manager on his part, but as 
against the surety, or sureties, thereon, such ag- 
gregate recovery, or recoveries, shall not exceed 
the penalty of said bond. 

(o) To expend for law enforcement a sum not 
less than five per cent nor more than ten per cent 
of the total profits to be determined by quarterly 
audits and in the expenditure of said funds shall 
employ one or more persons to be appointed by 
and directly responsible to the respective county 
boards. The persons so appointed shall, after 
taking the oath prescribed by law for the peace 
officers, have the same powers and authorities 
within their respective counties as other peace 
officers. And any person so appointed, or any 
other peace officer while in hot pursuit of any- 
one found to be violating the prohibition laws of 
this state, shall have the right to go into any other 
county of the state and arrest such offender 
therein so long as such hot pursuit of such per- 
son shall continue, and the common law of hot 
pursuit shall be applicable to said offenses and 
such officers. Any law enforcement officer ap- 
pointed by such county boards and any other 
peace officer is hereby authorized, upon request 
of the sheriff or other lawful officer in any other 
county, to go into such other county and assist 
in suppressing a violation of the prohibition law 
therein, and while so acting shall have such pow- 
ers as a peace officer as are granted to him in 
his own county and be entitled to all the pro- 
tection provided for said officer while acting in 
his own county. 

(p) To discontinue the operation of any store 
in its county whenever it shall appear to said 
board that the operation thereof is not sufficiently 
profitable to justify a continuance of its operation, 
or when, in its opinion, the operation of any store 
is inimical or hurtful to the morals or welfare of 
the community in which it is operated, or when 
said county board may be directed to close any 
store by the state board. 

All the powers and duties herein conferred upon 
county boards, or required of them, shall be sub- 
ject to the powers herein conferred upon the state 
board and whenever or wherever herein the state 
board has been given power to approve or disap- 
prove anything in respect to county stores or 
county doerds, then no power on the part of the 
county boards and no act of any county board 
stall be exercisable or valid until and unless the 
same has been approved by the state board. 
(1987, c7 49;°8.510, 'co0414,54315°1930, Ge, 08.) 

Local Modification—Moore: 1937, c. 49, s. 10(p). 

Editor’s Note.—The 1939 amendment added the last two 


sentences to subsection (0). For comment on 1939 amenda- 
tory act, see 17 N. C. Law Rev. 349. 


§ 18-46. No sales except during hours fixed 
by county boards; sales to minors, habitual 
drunkards, etc.; discretion of managers and em- 
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ployees; list of persons convicted of drunkenness, 
etc.; unlawful to buy for person prohibited.—No 
alcoholic beverage shall be sold knowingly by 
any county store or the manager thereof or any 
employee therein at any time other than within 
the opening and closing hours for said store, as 
fixed in the manner herein provided, and other- 
wise as prescribed by the said county board. No 
alcoholic beverage shall be sold knowingly to any 
minor, or to any person who has been convicted 
of public drunkenness or of driving any motor 
vehicle while under the influence of intoxicating 
liquors, or has been convicted of any crime 
wherein the court or judge shall find as a fact 
that such person committed said crime or aided 
and abetted in the commission thereof as a re- 
sult of the influence of intoxicating liquors 
(within one year of any such conviction), or to 
any person known to be an habitual drunkard or 
who has within one year been confined in the in- 
ebriate ward of any state institution. ‘The man- 
ager and employees of and in any county store 
may, in their discretion, refuse to sell alcoholic 
beverage to any individual applicant, and such 
power and the duty to exercise the same shall 
vest in and apply to such manager and employ- 
ees, regardless of the failure of the county boards 
to make any regulations providing for the same, 
and in their discretion may refuse to sell more 
than four quarts at any one time in any one day 
to any person. 

The various clerks of the superior court and 
of any inferior courts in counties coming under 
the provisions of this article shall furnish to the 
chairman of the control board of their county a 
list of all persons convicted of public drunken- 
ness or convicted of driving an automobile while 
intoxicated; and the state motor vehicle depart- 
ment shall furnish to the chairmen of all the con- 
trol boards in this state a list of all persons whose 
driving licenses have been revoked for driving an 
automobile while intoxicated, or for the illegal 
use of whiskey. 

It shall be unlawful for any person to buy any 
alcoholic beverage if he be within the class pro- 
hibited from purchasing same as set out in this 
section, and it shall further be unlawful for any 
person to buy any alcoholic beverage for any per- 
son who may be prohibited from purchasing for 
himself under any of the provisions of this ar- 
Yieles Piast; ¢. 49, s. 11) c. 411) 


§ 18-47. Drinking upon premises prohibited; 
stores closed on Sundays, election days, etc. 
—No alcoholic beverage shall be drunk upon the 
premises of any county store or warehouse, or 
room or building occupied or used by any county 
board or any of its employees for the purpose of 
performing their duties in respect to alcoholic 
beverages, and such county boards, managers and 
employees shall not permit alcoholic beverages to 
be drunk upon said premises and all county 
stores shal’ be closed on Sundays and election 
days, and such other days as the state board may 
designate. (1937, c. 49, s. 12.) 


§ 18-48. Possession illegal if taxes not paid; 
punishment and forfeiture for violations; posses- 
sion in container without proper stamp, prima 
facie evidence.—It shall be unlawful for any firm, 
person or corporation to have in his or its pos- 
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session any alcoholic beverages as defined herein 
upon which the taxes imposed by the laws of con- 
gress of the United States or by the laws of this 
state, have not been paid and any person con- 
victed of the violation of this section shall be 
guilty of a misdemeanor and fined or imprisoned 
in the discretion of the court and the alcoholic 
beverage shall be seized and forfeited, together 
with any vehicle, vessel, aeroplane or other equip- 
ment used in the transportation and to carry the 
said alcoholic beverages, and the procedure 
pointed out in § 18-6 for the seizure, arrest, con- 
fiscation and sale of such vehicle, vessel, aero- 
plane or other means of transportation shall be 
used and the provisions of said § 18-6 are hereby 
declared to be in full force and effect in any of the 
counties of the state which shall operate under the 
provisions of this article, and the possession of 
such alcoholic beverages in a container which 
does not bear either a revenue stamp of the fed- 
eral government or a stamp of any of the county 
boards of the state of North Carolina shall con- 
stitute prima facie evidence of the violation of 
this section. (1937, c. 49, s. 13.) 


§ 18-49. Transportation, not in excess of one 
gallon, authorized; transportation in course of 
delivery to stores—It shall not be unlawful for 
any person to transport a quantity of alcoholic 
beverages not in excess of one gallon from 
a county in North Carolina coming under the 
provisions of this article to or through another 
county in North Carolina not coming under the 
provisions of this article: Provided, said alco- 
holic bevereges are not being transported for the 
purposes of sale, and provided further that the 
cap or seal on the container or containers of said 
alcoholic beverages has not been opened or 
broken. Nothing contained in this article shall 
be construed to prevent the transportation through 
any county not coming under the provisions of 
this article, of alcoholic beverages in actual 
course of delivery to any alcoholic beverage con- 
trol board established in any county coming un- 


der the provisions of this article. (1937, c. 49, 
Sy iy) 

Cross Reference.—As to transportation into state, etc, 
see § 18-58. 


§ 18-50. Possession for sale and sales of illicit 
liquors; sales of liquors purchased from stores. 
—The possession for sale, or sales, of illicit liquors, 
or the sale of any liquors purchased from the 
county stores, is hereby prohibited and a violation 
of this section shall constitute a crime and shall 
be punishable by fine or imprisonment, or both, in 
the discretion of the court. (1937, c. 49, s. 15.) 


In a prosecution for possession of intoxicating liquor in 
violation of this section, the fact of possessicn does not 
constitute prima facie evidence that the possession was for 
the purpose of sale, since the statute under which the warrant 
is drawn does not provide for such prima facie rule. State v. 
Lockey, 214 N. C. 525, 199 S. BK. 715. 


§ 18-51. Drinking or offering drinks on prem- 
ises of stores, and public roads or streets; drunk- 
enness, etc., at athletic contests or other pub- 
lic places——It shall be unlawful for any per- 
son to drink alcoholic beverages or to offer a 
drink to another person, or persons, whether ac- 
cepted or not, at the place where the same is pur- 
chased from the county store, or the premises 
thereof, or upon any premises used or occupied 
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by county boards for the purpose of carrying out 
the provisions of this article, or on any public 
road or street, and it shall be unlawful for any 
person or persons to be or become ittoxicated or 
to make any public display of any intoxicating 
beverages at any athletic contest or other public 
place in North Carolina. The violation of this 
section shall constitute a misdemeanor and shall 
be punishable by a fine of not exceeding fifty 
($50.00) dollars or imprisoned for not more than 
thirty days in the discretion of the court. (1937, 
Craw serlowcy 411s) 


§ 18-52. Advertising permitted in newspapers, 
magazines and periodicals.—It shall be lawful for 
newspapers, magazines and periodicals to accept 
and publish advertisements relating to wines, 
beers and other alcoholic beverages permitted to 
be sold and distributed under the laws of North 
Carolina. (1935, c. 465.) 


§ 18-53. Advertising by county A. B. C. stores 
and on billboards prohibited.—It shall be unlawful 
for any county store to advertise anywhere, or by 
any means or method, alcoholic beverages which it 
has for sale and it shall not advertise or post its 
prices, other than in the store, or stores, which it 
operates, and in such stores it shall only state the 
brands or kinds of beverages and the price of each 
kind and such price list shall only be posted for 
public view in said store. 

It shall be unlawful for any person, firm or 
corporation to erect or set up, or permit to be set 
up, any sign or bill-board, or other device, con- 
taining any advertisement of alcoholic beverages 
as defined herein on his premises, and if the same 
shall be set up by any other person, then such 
owner or lessee of such premises shall not permit 
the same to remain thereon. 

It shall be unlawful for any person, firm, or cor- 
poration to display, or permit to be displayed, up- 
on any billboard, signboard, or any other similar 
advertising medium, any advertisement of any 
alcoholic beverages or any spirituous liquors as 
defined herein.) (4937, "ce. 49,'s 17-1937) 398.) 


Cross Reference.—As to advertising provisions under the 
Turlington Act, see § 18-3. 


§ 18-54. Advertising by radio broadcasts pro- 
hibited—No firm, person or corporation in this 
state shall broadcast, or permit to be  broad- 
cast, any statement, speech, or any other message 
by whatsoever name called, over any radio broad- 
casting system doing business in this state, when 
such advertising matter tends to advertise alco- 
holic beverages as defined herein and the broad- 


cast thereof originates in this state. (1937, c. 
49, s. 18.) 
§ 18-55. Additional regulations as to adver- 


tising.—The several county boards by and with 
the consent and approval of the state board, shall 
have power to make such other rules and regula- 
tions as will prevent and tend to prevent adver- 
tisement of alcoholic beverages otherwise than is 
expressly prohibited herein and to publish such 
rules and regulations and to take effective .meas- 
ures to enforce the same. (1937, c. 49, s. 19.) 


§ 18-56. Salaries and expenses paid from pro- 
ceeds of sales.—All salaries and expenses in- 
curred under the provisions of this article except 
those provided for in § 18-37 shall be paid out of 
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the proceeds of the sales of the alcoholic beverages 
referred to in this article. All salaries and ex- 
penses of county boards and their employees shalt 
be paid out of the receipts for their sales as op- 
erating expenses. (1937, c. 49, s. 20.) 


§ 18-57. Net profits to be paid into general 
fund of the various counties.—Aiter deducting the 
amount required to be expended for enforcement 
as herein provided and retaining sufficient and 
proper working capital, the amount to be deter- 
mined by the board, and except as hereinbefore 
provided in chapters four hundred ninety-three 
and four hundred eighteen of <he Public Laws of 
one thousand nine hundred thirty-five, the entire 
net profits derived from any stores shall be paid 
quarterly to the general fund of each respective 
county wherein county stores are operated. (1937, 
Cy 40s eS eo lomcaet tale) 

Local Modification.—Brunswick: 1937, c. 269; Cumberland: 
1941, c. 48; Franklin: 1937, c. 250, s. 2; New Hanover: 1941, 
ce. 135. 

§ 18-58. Transportation into state; and pur- 
chases, other than from stores, prohibited.—It shall 
be unlawful for any person, firm, or corporation, to 
purchase in, or to bring in this state, any alcoholic 
beverage from any source, except from a county 
store operated in accordance with this article, ex- 
cept a person may purchase legally outside of this 
state and bring into the same for his own personal 
use not more than one gallon of such alcoholic 
beverage. A violation of this section shall consti- 
tute a misdemeanor, punishable by fine or impris- 
onment, or both, in the discretion of the court. 
(1937, c. 49, s. 22.) 


Cress Reference.—As to transportation to or through dry 
counties, see § 18-49. 


§ 18-59. Violations by member or employee 
of boards, cause for removal and punishable as 
misdemeanor.—A violation of any of the provi- 
sions of this article by any person, firm or corpo- 
ration, and the violation of any provision of this 
article, or any regulation adopted by any county 
board or by the state board, by any member of 
the state board, or any member of any county 
board, or any employee of either of said boards, 
shall constitute a misdemeanor, punishable by 
fine or imprisonment, or both, in the discretion 
of the court, and in addition thereto shall consti- 
tute sufficient cause for the removal of such per- 
son from either of said boards, or from his em- 
ployment under either of said boards and in ad- 
dition to the powers of the state board to remove 
any of its employees or any member of any 
county board and the power of any county board 
to remove any of its employees from such em- 
ployment, the court in which the said conviction 
is had shall have the power upon such conviction 
and as a part of its judgment thereon to remove 
such person from either of said boards or from 
the employment of either. (1937, c. 49, s. 23.) 


§ 18-60. Definition of “alcoholic beverage.”— 
The term “alcoholic beverage”, as used in this 
article, is hereby defined to be and to mean alco- 
holic beverages of any and all kinds which shalf¥ 
contain more than fourteen per centum of alcohol 
by volume, and this article is not intended to apply 
to, or regulate, the possession, sale, manufacture 
or transportation of beer, wines or ales contain- 
ing a lower alcoholic content than above specified, 
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and whenever the term alcoholic beverages is 
used in this article, it shall be construed as de- 


fined in this section. (1937, c. 49, s. 24, c. 411; 
1941), (Ch S89is3:) 
Editor’s Note.—The 1941 amendment reduced the per 


centum of alcohol from twenty-four to fourteen. 


§ 18-61. County elections as to liquor con- 
troi stores; application of Turlington Act; time 
of elections.—No county liquor store shall be es- 
tablished, maintained or operated in this state, in 
any county thereof, until and unless there shall 
have been held in such county an election, under 
the same rules and regulations which apply to 
elections for members of the general assembly, 
and at said election there shall be submitted to 
the qualified voters of such county the question 
of setting up and operating in such county a liq- 
uor store, or stores, as herein provided, and those 
favoring the setting up and operation of liquor 
stores in such county shall mark in the voting 
square to the left of the words “for county liq- 
uor control stores” printed on the ballot, and 
those opposed to setting up and operating liquor 
stores in such county shall mark ir the voting 
square to the left of the words, “against county 
liquor control stores,” printed on the same ballot, 
and if a majority of the votes cast in such elec- 
tion shall be for county liquor stores, then a liq- 
uor store, or liquor stores, may be set up and op- 
erated in such county as herein provided, and if 
a majority of the votes cast at said election shall 
be against county liquor stores, then no liquor 
stores shall be set up or operated in said county 
under the provisions of this article. 

Such election shall be called in such county by 
the board of elections of such county only upon 
the written request of the board of county com- 
missioners therein, or upon a petition to said 
board of elections signed by at least fifteen per 
centum of the registered voters in said. county 
that voted in the last election for governor. In 
calling for such special liquor election the county 
board of elections shall give at least twenty days 
public notice of same prior to the opening of the 
registration books, and the registration books 
shall remain open for the same period of time be- 
fore such special liquor election as is required by 
law for them to remain open for a regular elec- 
tion. A new registration of voters for such spe- 
cial liquor election is not required and all quali- 
fied electors who are properly registered prior to 
the registration for the special election, as well as 
those electors who register in said special liquor 
election, shall be entitled to vote in said election. 

If any county while operating any such control 
store under the provisions of chapter four hun- 
dred ninety-three or four hundred eighteen of the 
Public Laws of one thousand nine hund¢red thirty- 
five or under the terms of this article shall here- 
after under the provisions of this article hold an 
election and at such election a majority of the 
votes shall be cast “against county liquor control 
stores,’ then the county control board in such 
county shall within three (3) months from the 
canvassing of such vote and the declaration of the 
result thereof, close said stores and shall thereafter 
cease to operate the same. During this period of 
time, the county control board shall dispose of all 
alcoholic beverages on hand, all fixtures and all 
other property in the hands and under the control 
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of the county control board and convert the same 
into money and shall, after making a true and 
faithful accounting, turn all money in its hands 
over to the general fund of the county. ‘There- 
after, chapter one of the Public Laws of one thou- 
sand nine hundred twenty-three [§ 18-1 et seq.], 
being commonly known as the Turlington Act, 
shall be in full force and effect in such county, un- 
til and unless another election is held under the 
provisions of this aticle, in which a majority of the 
votes shall be cast “for county liquor control 
stores,” except as modified by this article or any 
acts amendatory hereof. 


No election under this section shall be held on 
the day of any biennial election for county offi- 
cers, or within sixty days of such an election, and 
the date of such elections under this section shall 
be fixed by the board of elections of the county 
wherein the same is held. 


No other election shall be called and held in 
any of the counties in the state under the provi- 
sions of this article within three years from the 
holding of the last election under this article. In 
any county in which an election was held either 
under the provisions of chapter four hundred 
ninety-three or chapter four hundred eighteen of 
the Public Laws of one thousand nine hundred 
thirty-five, an election may be called under the 
provisions of this article, provided no such elec- 
tion shall be called within three years of the hold- 
ing of the last election. (1937, c. 49, s. 25, c. 
431.) 


§ 18-62. Elections in counties now operating 
stores, not required for continued operation.— 
Nothing herein contained shall be so construed as 
to require counties in which liquor stores have 
been established under chapters four hundred 
eighteen or four hundred ninety-three of the Pub- 
lic Laws of one thousand nine hundred thirty-five 
to have any further election in order to enable 
such counties to establish liquor stores, and as to 
such counties in which liquor stores are now be- 
ing operated under chapters four hundred eight- 
een or four hundred ninety-three of the Public 
Laws of one thousand nine hundred thirty-five, 
such stores shall from February 22, 1937 be op- 
erated under the terms of this article. (1937, c. 
49, s. 26.) 


Local Modification.—Moore: 1937, c. 49, s. 26. 


Art. 4. Beverage Control Act of 1939. 


§ 18-68. Title—This article shall be known 
as the Beverage Control Act of one thousand nine 
hundred thirty-nine. (1939, c. 158, s. 500.) 


Local Modification.—The following 
to or modifications of 1933, c. 216, of which the Beverage 
Control Act of 1939 is a successor: Alamance (Elon Col- 
lege, Sylvan High School, and Cane Creek Church): 1933, 
ce. 381, 417; Bladen (Frenches Creek Township): 1933, c. 
475; Buncombe (Ridgecrest, Montreat, town of Weaver- 
ville): 1933, c. 396; Caswell (village of Yanceyville and 
Pelham M. E. Church, South): 1933, cc. 472, 508; Dare 
(Stumpy Point voting precinct): 1933, c. 455; Guilford (Guil- 
ford College and Oak Ridge Military Institute): 1933, ce. 
369, 370, 406; Harnett (Campbell College): 1933, c. 398; Mad- 
ison (Mars Hill College): 1933, c. 396; Mecklenburg (Da- 
vidson College): 1933, c. 313; Mitchell (town of Bakersville): 
1933, c. 416; Moore (Quaker Children’s Home): 1933, c. 454; 
Randolph (village of Worthville): 1933, ¢. 512; Sampson 
(Pineland Junior College): 1933, c. 358; Union (Wingate 
Junior College): 1933, c. 454; Wake (Wake Forest College): 
1933, c. 564; Warren (village of Macon): 1933, c. 395. 


laws are amendments 
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§ 18-64. Definitions —The term “beverages” as 
used in this article shall include: 

(a) Beer, lager beer, ale, porter, and other 
brewed or fermented beverages containing one- 
half of one per cent (1%) of alcohol by volume 
but not more than five per cent (5%) of alcohol 
by weight as authorized by the laws of the United 
States of America. 

(b) Unfortified wines, as used in this article, 
shall mean wine of an alcoholic content produced 
only by natural fermentation or by the addition 
of pure cane, beet, or dextrose sugar and having 
an alcoholic content of not less than five per 
centum (5%) and not more than fourteen per 
centum (14%) of absolute alcohol, the per centum 
of alcohol to be reckoned by volume. 

The term “person” used in this article shall 
mean any individual, firm, partnership, associa- 
tion, corporation, or other. groups or combination 
acting as a unit. 

The term “sale” as used in this article shall in- 
clude any transfer, trade, exchange or barter in 
any manner or by any means whatsoever, for a 
consideration. (1939) c. 158, s. 501; 1941, c. 339), 
s. 4.) 

Editor’s Note.—The 1941 amendment struck out former 
subsection (c) defining fortified wines. For new definition 
of fortified wines enacted by the 1941 General Assembly, see 
§ 18-96. 


For comment on the 1941 amendment, see 19 N. C. Law 
Rey. 492. 


§ 18-65. Regulations; statement required on 
container; application of other law.—The bever- 
ages enumerated in § 18-64 may be manufactured, 
transported, or sold in this state in the man- 
ner and under the regulations hereinafter set 
out: Provided, however, that, except as otherwise 
provided by law, no wines shall be transported or 
sold in this state unless there be firmly fastened 
or impressed on the barrel, bottle, or other con- 
tainer in which the same may be a written state- 
ment showing that the same are not fortified and 
that the alcoholic content thereof reckoned by 
volume, is not more than fourteen per cent. 

The possession, transportation, or sale of wines 
defined in § 18-64, subsection (b) without such 
statement, and any misrepresentation made in any 
such statement, shall constitute a misdemeanor 
and be punished as provided in § 18-91. Except 
as otherwise provided by law, the manufacture, 
possession, transportation or sale of wines other 
than those defined in § 18-64, subsection (b), in- 
cluding fortified wines, shall be subject to all the 
provisions of chapter one of the Public Laws of 
one thousand nine hundred and twenty-three, com- 
monly called the Turlington Act, as amended and 
supplemented, codified as § 18-1 et seq. (1939, c. 
T5829. 5027 1941, c; 8390s. .42) 

Editor’s Note—The 1941 
and the second paragraph. 


amendment added the proviso 


§ 18-66. Transportation. — The beverages enu- 
merated in § 18-64 may be transported into, 
out of or between points in this state by railroad 
companies, express companies or by steamboat 
companies engaged in public service as common 
carriers and having regularly established schedules 
of service upon condition that such companies 
shall keep accurate records of the character and 
volume of such shipments, the character and num- 
ber of packages or containers, shall keep records 
open at all times for inspection by the commis- 
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sioner of revenue of this state or his authorized 
agent, and upon condition that such common car- 
rier shall make report of all shipments of such 
beverages into, out of or between points in this 
state at such times and in such detail and form as 
may be required by the commissioner of revenue. 

The beverages enumerated in § 18-64 may be 
transported into, out of or between points in 
this state over the public highways of this state 
by motor vehicles upon condition that every person 
intending to make such use of the highways of 
this state shall as a prerequisite thereto register 
such intention with the commissioner of revenue 
in advance of such transportation, with notice of 
the kind and character of such products to be 
transported and the license and motor number of 
each motor vehicie intended to be used in such 
transportation. Upon the filing of such infor- 
mation, together with an agreement to comply 
with the provisions. of this article, the commis- 
sioner of revenue shall without charge therefor 
issue a numbered certificate to each such owner 
or operator for each motor vehicle intended to be 
used for such transportation, which numbered cer- 
tificate shall be prominently displayed on the 
motor vehicle used in transporting the products 
named in § 18-64. Every person transporting 
such products over any of the public high- 
ways of this state shall during the entire time 
he is so engaged have in his possession an in- 
voice or bill of sale or other record evidence, 
showing the true name and address of the per- 
son from whom he has received such beverages, 
the character and contents of containers, the num- 
ber of bottles, cases or gallons of such shipment, 
the true name and address of every person to 
whom deliveries are to be made. The person 
transporting such beverages shall, at the request 
of any representative of the commissioner of rev- 
enue, produce and offer for inspection said in- 
voice or bill of sale or record evidence. If said 
person fails to produce invoice or bill of sale or 
record evidence, or if when produced, it fails to 
clearly and accurately disclose said information, 
the same shall be prima facie evidence of the vio- 
lation of this article. Every person engaged in 
transporting such beverages over the public high- 
ways of this state shall keep accurate records of 
the character and volume of such shipments, the 
character and number of packages or containers, 
shall keep records open at all times for inspec- 
tion by the commissioner of revenue of this state, 
or his authorized agent, and upon condition that 
such person shall make report of all -shipments 
of such beverages into, out of or between points 
in this state at such times and in such detail and 
form as may be required by the commissioner of 
revenue. 


The purchase, transportation and possession of 
beverages enumerated in § 18-64 by individuals 
for their own use is permitted without restriction 
or regulation. The provisions of this section as 
to transportation of beverages enumerated in § 
18-64 by motor vehicles over the public highways 
of this state shall in like manner apply to the 
Owner or operator of any boat using the waters of 
the state for such transportation, and all of the 
provisions of this section with respect to permit 
for such transportation and reports to the com- 
missioner of revenue by the operators of motor 
vehicles on public highways shall in like manner 
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apply to the owner or operator of any boat using 
the waters of this state. (1939, c. 158, s. 503.) 


’ § 18-67. Manufacture—The brewing or manu- 
facture of beverages for sale enumerated in sec- 
tion 18-64 shall be permitted in this state upon 
the payment of an annual license tax to the 
commissioner of revenue in the sum of five hun- 
dred dollars ($500.00) for a period ending on the 
next succeeding thirtieth day of April and an- 
nually thereafter. Persons licensed under this 
section may sell such beverages in barrels, bot- 
tles, or other closed containers only to persons 
licensed under the provisions of this article for 
resale, and no other license tax shall be levied 
upon the business taxed in this section. ‘The sale 
of malt, hops, and other ingredients used in the 
manufacture of beverages for sale enumerated in 
§ 18-64 is hereby permitted and allowed: Pro- 
vided, that any person engaged in the business 
of manufacturing in this state the wines described 
in § 18-64, subsection (b) shall be required to pay 
the following tax based on the number of gallons 
manufactured: 


Where not more than one hundred gallons 
are manufactured for sale 
Where one hundred gallons and 
than two hundred gallons are 
CUR e Ole CAle Ahab Shh ek. een Pea teed 
Where two hundred gallons and not more 
than five hundred gallons are manufac- 
buted sor cpale o> itnerh csas there 
Where five hundred gallons and not more 
than one thousand gallons are manufac- 
(Ue Otesalezs tt. cote rece Ser hagtenoscirtece ay 
Where one thousand gallons and not more 
than two thousand five hundred gallons 
areumanufactured for vsale 4uiuae. 
Where two thousand five hundred gallons 
or more are manufactured for sale ........ 250.00 


Nothing in this article shall be construed to 
impose any tax upon any resident citizen of this 
state who makes native wines for the use of him- 
self, his family and guests from fruits, grapes and 
berries cultivated or grown wild upon his own 
land. (1939, c. 158, s. 504.) 


§ 18-68. Bottler’s license—Any person who 
shall engage in the business of receiving ship- 
ments of the beverages enumerated in § 18-64, 
subsection (a) in barrels or other containers, 
and bottling the same for sale to others for resale, 
shall pay an annual license tax of two hundred 
fifty dollars ($250.00); and any person who shall 
engage in the business of bottling the beverages 
described in § 18-64, subsection (b), shall pay 
an annual license tax of two hundred fifty dollars 
($250.00): Provided, however, that any person 
engaged in the business of bottling the beverages 
described in § 18-64, subsection (a) and also the 
beverages described in § 18-64, subsection (b), or 
either, shall pay an annual license tax of four 
hundred dollars ($400.00). No other license tax 
shall be levied upon the businesses taxed in this 
section, but licensees under this section shall be 
liable for the payment of the taxes imposed by 
§ 18-81 in the manner therein set forth. (1939, c. 
158, s. 505; 1941, c. 339, s. 4.) 

Editor’s Note.—The 1941 amendment struck out references 
to former subsection (c) of § 18-64. 


§ 18-69. Wholesaler’s license.—License to sell 


not more 
manufac- 


50.00 


200.00 
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at wholesale, which shall authorize licensees to sell 
beverages described in § 18-64, subsection (ay 
in barrels, bottles, or other containers, in quan- 
tities of not less than one case or container to a 
customer, shall be issued as a state-wide license by 
the commissioner of revenue. The annual license 
under this section shall be one hundred and fifty 
dollars ($150.00) and shall expire on the next suc- 
ceeding thirtieth day of April. The license issued 
under this section shall be revocable at any time 
by the commissioner of revenue for failure to com- 
ply with any of the conditions of this article with 
respect to the character of records required to be 
kept, reports to be made or payment of other taxes 
hereinafter set out. 

Licensees to sell at wholesale the beverages 
described in section 18-64, subsection (b) shall 
pay an annual license tax of one hundred fifty 
dollars ($150.00): Provided, that a licensee to sell 
at wholesale the beverages described in § 18-64, 
subsection (a) and the beverages described in 
§ 18-64, subsection (b) shall pay an annual license 
tax of two hundred fifty dollars ($250.00). 

If any wholesaler maintains more than one 
place of business or storage warehouse from which 
orders are received or beverages are distributed 
a separate license shall be paid for each separate 
place of business or warehouse. 

The owner or operator of every distributing 
warehouse selling, distributing or supplying to 
retail stores beverages enumerated in § 18-64 shall 
be deemed a wholesale distributor within the 
meaning of this article and shall be liable for the 
tax imposed in this section and shall comply with 
the conditions imposed in this article upon whole- 
sale distributors of beverages with respect to pay- 
ment of taxes levied in this article and bond for 
the payment of such taxes. 

No county shall levy a tax on any business 
under the provisions of this section, nor shall any 
city or town, in which any person, firm, corpora- 
tion or association taxed hereunder has its prin- 
cipal place of business levy and collect more than 
one-fourth of the state tax levied under this sec- 
tion; nor shall any tax be levied or collected by 
any county, city or town on account of delivery 
of the products, beverages or articles enumerated 
in § 18-64. (1939, c. 158, s. 506; 1941, c. 339, s. 4.) 


Editor’s Note.—The 1941 amendment struck out the refer- 
ence in the second paragraph to former subsection (c) of §$ 
18-64. 


§ 18-70. Sales on railroad trains—MThe sale 
of beverages enumerated in § 18-64 shall be per- 
mitted on railroad trains in this state to be sold 
only in dining cars, buffet cars, Pullman cars, 
or club cars, and for consumption on such cars 
upon payment to the commissioner of revenue 
of one hundred dollars ($100.00) for each rail- 
road system over which such cars are operated 
in this state for an annual state-wide license ex- 
Ppiring on the next succeeding thirtieth day of 
April. No other license shall be levied upon li- 
censees under this section, but every licensee un- 
der this section shall make a report to the com- 
missioner of revenue on or before the tenth day 
of each calendar month covering sales for the 
previous month and payment of the tax on such 
sales at the rate of tax levied in this article. (1939, 
C2158, =s.°507.) 


§ 18-71. Salesman’s license——License for sales- 
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men, which shall authorize the licensee to offer 
for sale within the state or solicit orders for 
the sale of within the state beverages enumerated 
in this article, shall be issued by the commissioner 
of revenue upon the payment of an annual li- 
cense tax of twelve dollars and fifty cents ($12.50) 
to the commissioner of revenue, such license to 
expire on the next succeeding thirtieth day of 
April. License to salesmen shall be issued only 
upon the recommendation of the vendor whom 
they represent, and no other license tax shall be 
levied under this section. (1939, c. 158, s 508.) 


§ 18-72. Character of license.—License issued 
under authority of § 18-64, subsection (a) shall be 
of two kinds: 

(1) “On premises” license which shall be is- 
sued for bona fide restaurants, cafes, cafeterias, 
hotels, lunch stands, drug stores, filling stations, 
grocery stores, cold drink stands, tea rooms, or 
incorporated or chartered clubs. Such license shall 
authorize the licensee to sell at retail beverages 
for consumption on the premises designated in 
the license, and to sell the beverages in original 
packages for consumption off the premises. 


(2) “Off premises’ license which shall authorize 
the licensee to sell at retail beverages for con- 
sumption only off the premises designated in the 
license, and only in the immediate container in 
which the beverages was received by the licensee. 


In a municipality the governing board of such 
municipality shall determine whether an applicant 
for license is entitled to a “premises” license un- 
der the terms of this article, and outside of mu- 
nicipalities such determination shall be by the 
board of commissioners of the county. (1939, c. 
158, s. 509.) 


§ 18-73. Retail license issued for sale of wines. 
—TLjicense issued under authority of section 18-64, 
subsection (b) shall be of two kinds: 


1. “On premises” licenses shall be issued to 
bona fide hotels, cafeterias, cafes and restaurants 
and shall authorize the licensees to sell at retail 
for consumption on the premises designated in 
the license; provided no such license shall be 
issued except to hotels, cafeterias, cafes and res- 
taurants where prepared food is customarily sold 
and to such only as are licensed under the pro- 
visions of § 105-62 and which, at the time of the 
application for such license, have been given a 
grade A or B rating by the state department of 
health. 

2. “Off premises” license shall authorize the 
licensee to sell said beverages at retail for con- 
sumption off the premises designated in the li- 
cense, and all such sales shal! be made in the 
immediate container in which the beverage was 
purchased by the licensee, and every such con- 
tainer shall have the tax stamp displayed thereon, 
as provided in § 18-81. (1939, c. 158, s. 509%; 
1941, c. 339, s. 4.) 

Editor’s Note.——The 1941 amendment struck out in line 


two of the text of this section the reference to former sub- 
section (c) of § 18-64. 


§ 18-74. Amount of retail license tax—The li- 
cense tax to sell at retail under § 18-64, subsection 
(a) for municipalities shall be: 

(1) For “on premises” license, fifteen dollars 


($15.00). , 
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(2) ce tor five dollars 
($5.00). 

The license tax to sell at retail under section 
18-64, subsection (b), or both, shall be: 

(1) For “on premises” license, fifteen dollars 
($15.00). 

(2). For 
($10.00). 

The rate of license tax levied in this section 
shall be for the first license issued to one person 
and for each additional license issued to one per- 
son an additional tax of ten per cent (10%) of the 
base tax, such increase to apply progressively for 
each additional license issued to one _ person. 
(1939, c. 158, s. 510; 1943, c. 400, s. 6.) 


Editer’s Note.—The 1943 amendment reduced the license 
tax stated in lines six and seven from ten to five dollars. 


“off premises” license, 


“off premises” license, ten dollars 


§ 18-75. Who may sell at retail—Every person 
making application for license to sell at retail 
beverages enumerated in § 18-64, if the place 
where such sale is to be made is within a munici- 
pality, shall make application first to the govern- 
ing board of such municipality, and the applica- 
tion shall contain: 

(1) Name and residence of the applicant and 
the length of his residence within the state of 
North Carolina. 

(2) The particular place for which the license 
is desired, designating the same by a street and 
number, if practicable; if not, by such other apt 
description as definitely locates it. 

(3) The name of the owner of the premises 
upon which the business licensed is to be carried 
on. 

(4) That the applicant intends to carry on the 
business authorized by the license for himself or 
under his immediate supervision and direction. 

(5) A statement that the applicant is a citizen 
and resident of North Carolina and not less than 
twenty-one years of age; that he has never been 
convicted of a felony or other crime involving 
moral turpitude; and that he has not, within the 
last two years prior to the filing of the application, 
been adjudged guilty of violating the prohibition 
laws, either state or federal. The application must 
be verified by the affidavit of the petitioner made 
before a notary public or other person duly au- 
thorized by law to administer oaths. If it appears 
from the statement of the applicant or otherwise 
that he has at any time been convicted of a felony 
or other crime involving moral turpitude, or that 
he has, within the two years prior to the filing of 
the application, been adjudged guilty of violating 
the prohibition laws, either state or federal, or 
that he has within two years prior to the filing of 
the application completed a sentence for violation 
of the prohibition laws, such license shall not be 
granted. If it appears that any false statement is 
knowingly made in any part of the application and 
license is received thereon, the license shall be re- 
voked and the applicant subjected to the penalty 
provided by law for misdemeanors. Before issuing 
a license, the governing body of the municipality 
shall be satisfied that the statements required by 
subsections (1), (2), (3), (4), and (5) of this sec- 
tion are true. 

Neither the state nor any county or city shall 
issue a license under this article to any person, 
or firm, or corporation who has not been a bona 
fide resident of North Carolina for one year. No 
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resident of the state shall obtain a license under 
this article and employ or receive aid from a non- 
resident for the purpose of defeating this require- 
ment. Any person violating this paragraph shall 
be guilty of a misdemeanor, and upon conviction 
shall be imprisoned not more than thirty days or 
fined not more than two hundred dollars ($200.00). 
(1939, c. 158, s. 511.) 


§ 18-76. County license to sell at retail.— 
License to sell at retail shall be issued by the 
board of commissioners of the county, and appli- 
cation for such license shall be made in the same 
manner and contain the same information set out 
in § 18-75 with respect to municipal license. If 
the application is for license to sell within a mu- 
nicipality, the application must also show that 
license has been granted the applicant by the gov- 
erning board of such municipality. The granting 
of a license by the governing board of a munici- 
pality shall determine the right of an applicant to 
receive a county license upon compliance with the 
conditions of this article. 

If the application is for license to sell outside 
of a municipality within the county, the applica- 
tion shall also show the distance to the nearest 
church or public or private school from the place 
at which the applicant purposes to sell at retail. 
No license shall be granted to sell within three 
hundred feet of any public or private school 
buildings or church building outside of incor- 
porated cities and towns: Provided, the restric- 
tion set forth in this sentence shall not apply to 
unincorporated towns and villages having police 
protection. 

The clerk of the board of commissioners of 
each county shall make prompt report to the 
commissioner of revenue of each license granted 
by the board of commissioners of such county. 
The county license fee shall be fixed at (1) 
twenty-five dollars ($25.00) for “on premises” 
license and (2) five dollars ($5.00) for “off 
premises” license, for the sale of beverages de- 
scribed in § 18-64, subsection (a), and twen- 
ty-five dollars ($25.00), for the sale of beverages 
described in § 18-64, subsection (b) and the same 
shall be placed in the county treasury, for the use 
of the county. (1939, c. 158, s. 512; 1941, c. 339, 
s. 4: 1943, c. 400, s. 6.) 


Local Modification.—Anson: 1941, c. 331; Currituck (Pop- 
lar Branch Township): 1937, c. 390. 

Editor’s Note.—The 1941 amendment struck out the ref- 
erence to former subsection (c) of § 18-64 appearing in the 
third paragraph. 

The 1943 amendment struck out the words and figures 
“twenty-five dollars ($25.00) in lines five and six of the 
third paragraph and inserted in lieu thereof “‘(1) twenty-five 
dollars ($25.00) for ‘on premises’ license and (2) five dollars 
($5.00) for ‘off premises’ license.” 


§ 18-77. Issuance of license mandatory; sales 
during religious services.—It shall be mandatory 
that the governing body of a municipality or 
county issue license to any person applying for 
the same when such person shall have complied 
with requirements of this article: Provided, no 
person shall dispense beverages herein author- 
ized to be sold, within fifty feet of a church 
building in an incorporated city or town, or in a 
city or town having police protection whether in- 
corporated or not, while religious services are 
being held in such church, or within three hun- 
dred feet of a church building outside the incor- 
porate limits of a city or town while church serv- 
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ices are in progress: And provided further that 
this section shall not apply in any territory where 
the sale of wine and/or beer prohibited by spe- 
cial legislative act. And provided further, that 
such governing bodies in the counties of Watauga, 
Ashe, Jackson, Haywood, Duplin, Alexander, 
Robeson, McDowell, Yadkin, Wilkes, Sampson, 
Greene, Montgomery, ‘Transylvania, Randolph, 
Chatham, Alamance, Clay, Madison, Pender, 
Avery, Nash, Granville and the Town of Aulander, 
or any municipality therein shall be authorized 
in their discretion to decline to issue the “on 
premises” licenses provided for in subsection one 
of § 18-73. The governing bodies in the counties 
of Watauga, Ashe, Jackson, Haywood, Duplin, 
Alexander, Robeson, McDowell, Yadkin, Wilkes, 
Sampson, Greene, Montgomery, ‘Transylvania, 
Randolph, Chatham, Alamance, Clay, Madison, 
Pender, Avery, Nash, Granville and the town of 
Aulander or municipalities therein, shall be au- 
thorized to prohibit the sale of beer and/or wine 
between the hours of 12:01 A. M. on Sundays and 
midnight Sunday night. (1939, c. 158, s. 513; 1939, 
c. 405.) 


§ 18-78. Revocation or suspension of license; 
rule making power of commissioner of revenue.— 
If any licensee violates any of the provisions of 
this article or any rules and regulations under 
authority of this article or fails to superintend in 
person or through a manager, the business for 
which the license was issued, or allows the 
premises with respect to which the license was is- 
sued to be used for any unlawful, disorderly, or 
immoral purposes, or knowingly employs in the 
sale or distribution of beverages any person who 
has been convicted of a felony involving moral 
turpitude or adjudged guilty of violating the pro- 
hibition laws within two years or otherwise fails 
to carry out in good faith the purposes of this ar- 
ticle, the license of any such person may be re- 
voked by the governing board of the municipal- 
ity or by the board of county commissioners 
after the licensee has been given an opportunity 
to be heard in his defense. Whenever any per- 
son, being duly licensed under this article, shall 
be convicted of the violation of any of the prohi- 
bition laws or of any of the provisions of this 
article or of any rule or regulation of the commis- 
sioner of revenue on the premises herein licensed, 
it shall be the duty of the court to revoke said li- 
cense. Whenever any license which has been is- 
sued by any municipality, any board of county 
commissioners, or by the commissioner of rev- 
enue has been revoked, it shall be unlawful to 
reissue said license for said premises to any per- 
son for a term of six months after the revocation 
of said license. 

The commissioner of revenue shall have the 
power to adopt, repeal, and amend rules and 
regulations to carry out the provisions of this ar- 
ticle and to revoke or suspend the state license of 
any licensee for violation of the provisions of this 
article or of any rule or regulation adopted by 
him, as provided in § 18-78.1. Whenever there 
shall be filed with the commissioner of revenue a 
certified copy of a judgment of a court convicting 
a licensee of a violation of the prohibition laws or 
of any provision of this article or of any rule or 
regulation issued by the commissioner of revenue, 
the commissioner of revenue shall forthwith 
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revoke the license of said licensee. The revoca- 
tion or suspension of either a state, county, or 
municipal license shall automatically revoke or 
suspend any other license issued to the licensee 
under the authority of this article. (1939, c. 158, 
s. 514; 1943, c. 400, s. 6.) 

Cross Reference.—See also § 18-91. 

Editor’s Note.—The 1943 amendment inserted in the sec- 
ond sentence the words “or of any of the provisions of this 
article or of any rule or regulation of the commissioner of 
revenue.” It also added the second paragraph. 

§ 18-78.1. Prohibited acts under license for sale 
for consumption on premises; procedure for revo- 
cation or suspension of license; enforcement.— 
No holder of a license authorizing the sale at 
retail of beverages, as defined in § 18-64, for con- 
sumption on the premises where sold, or any 
servant, agent, or employee of the licensee, shall 


do any of the following upon the licensed 
premises: 

(1) Knowingly sell such beverages to any 
person under eighteen (18) years of age. 

(2) Knowingly sell such beverages to any 


person while such person is in an intoxicated 
condition. 
(3) Sell such beverages upon the licensed 


premises or permit such beverages to be con- 
sumed thereon, on any day or at any time when 
such sale or consumption is prohibited by law. 

(4) Permit on the licensed premises any dis- 
orderly conduct, breach of peace, or any lewd, 
immoral, or improper entertainment, conduct or 
practices. 

(5) Sell, offer for sale, possess, or permit the 
consumption on the licensed premises of any 
kind of alcoholic liquors the sale or possession of 
which is not authorized under his license. 

Proceedings for the revocation or suspension 
under this section of any license authorizing the 
sale of such beverages at retail for consumption 
on the premises shall be instituted by the filing of 
a complaint with the commissioner of revenue 
against the licensee. Said complaint may be filed 
by the commissioner of revenue upon his own 
initiative and the said commissioner of revenue 
may, in his discretion, file a complaint when 
requested to do so by a peace officer or any 
person as hereinafter provided. Any peace officer, 
who learns that any such licensee within his juris- 
diction has violated any of the provisions of this 
section, shall file with commissioner of revenue an 
affidavit specifying in detail the facts alleged to 
constitute said violation and requesting that a 
complaint be filed against said licensee for the 
revocation or suspension of his license. A like 
affidavit may be filed with the commissioner of 
revenue by any person who resides, and has for 
at least one year prior thereto resided, within two 
miles of the licensed premises, of such licensee, 
requesting that a complaint be filed for the revo- 
cation or suspension of said licensee’s license. 
Promptly upon receiving any such affidavit, the 
said commissioner of revenue shall prepare a 
proper complaint, which shall be signed and 
sworn to by the person or persons filing the 
affidavit with him. The commissioner of revenue 
shall serve, or cause to be served, upon the 
licensee by personal service or by United States 
registered mail a notice of the filing of said com- 
plaint, together with a copy of said complaint. 
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The licensee shall have a right at any time with- 
in twenty days after service of the notice, above 
provided for, within which to file with the com- 
missioner of revenue a written denial of the facts 
alleged in the complaint and demand a hearing 
thereon. In event such licensee files a written 
denial of the facts set out in the complaint and 
demands a hearing thereon, the commissioner of 
revenue shall immediately certify the record to 
the superior court of the county in which the 
license was issued where the matter shall be 
heard and determined at the next term of the 
superior court held in said county. If, upon the 
trial of said matter in the superior court, the alle- 
gations contained in the complaint are found 
against the licensee, the court shall immediately 
order a revocation or suspension of the license. In 
event the licensee fails to file a written denial of 
the facts set out in the complaint and demand a 
hearing thereon within twenty days after the 
service of the notice above provided for, the com- 
missioner of revenue shall immediately revoke or 
suspend the license of said licensee. 

It shall be the duty of all peace officers to 
enforce within their jurisdiction the provisions of 
this section and they shall frequently visit all 
such licensed premises within their jurisdiction 
to determine whether such licensees are comply- 
ing with the laws; and shall promptly investigate 
all complaints made to them by any citizen 
relative to any alleged violations of this section 
within their jurisdiction. When any peace officer 
has knowledge of a violation of this section com- 
mitted by a licensee within his jurisdiction, it 
shall be his duty forthwith to file an affidavit with 
the commissioner of revenue, as herein provided, 
requesting that a complaint be filed for the revo- 


cation or suspension of the license of said 
licensee. 
The jurisdiction herein conferred upon the 


commissioner of revenue shall not be exclusive 
and any authority conferred upon the governing 
boards of a municipality, or boards of county 
commissioners to revoke or suspend licenses 
shall remain in full force and effect: Provided, 
however, that when a complaint is filed with the 
commissioner of revenue, any proceedings which 
may then be pending before the municipal or 
county authorities against the same licensee on 
the same charges shall abate and no proceedings 
for the revocation or suspension of a license for a 
violation of the provisions of this section shall 
be filed with the governing board of municipality 
or a board of county commissioners when 
proceedings are pending with the commissioner 
of revenue against the licensee on the same 
charge. 

The revocation or suspension of a licensee’s 
license, as herein provided, shall be in addition to 
and not in lieu of or limitation of any other 
penalty imposed by law. (1943, c. 400, s. 6.) 


Cross Reference. — See also § 18-91. 


§ 18-79. State license—LEvery person who in- 
tends to engage in the business of retail sale of 
the beverages enumerated in § 18-64, subsection 
(a) shall also apply for and procure a state li- 
cense from the commissioner of revenue. 

For the first license issued to each licensee five 
dollars ($5.00), and for each additional license 
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issued to one person an additional tax of ten per 
cent (10%) of the five dollars base tax shall be 
charged. That is to say, that for the second li- 
cense issued the tax shall be five dollars and fifty 
cents ($5.50) annually, for third license six dollars 
($6.00) annually, and an additional fifty cents 
(50c.) per annum for each additional license issued 
to such person. (1939, c. 158, s. 515.) 


§ 18-80. State license to sell wine at retail. 
—Every person who intends to engage in the busi- 
ness of selling wines as defined in § 18-64, subsec- 
tion (b) shall procure a state license for such 
business which license shall in all cases be issued 
under the same restrictions, rules and regulations 
as set out in this article for the issuance of license 
for the sale of beverages described in § 18-64, sub- 
section (a) and for which license the following 
schedule of taxes is hereby levied: 


(1) For “on premises” license ‘twenty-five 
Ue VER oa See ee Nan an ah eee $25.00 
(2) For “off premises” license five dollars 5.00 


Such retail license shall authorize the sale of 
the beverages described in this section only on 
the premises described in the license, and if the 
same person operates more than one place at 
which said beverages are sold at retail, he shall 
obtain a license for each such place and pay there- 
for the license tax provided in this section. 

If the license issued to any person by any mu- 
nicipality or county to sell the beverages referred 
to in this article shall be revoked by the proper 
officers of such municipality or county, or by any 
court, it shall be the duty of the commissioner of 
revenue to revoke the state license of such li- 
censee; and in such event, the licensee shall not 
be entitled to a refund of any part of the license 
tax paid. 

It shall be unlawful for any wholesale licensee 
to make any sale or delivery of the beverages de- 
scribed in § 18-64, subsection (b) to any per- 
son except persons who have been licensed to sell 
such beverages at retail, as prescribed in this ar- 
ticle. 

It shall be unlawful for any retail licensee to 
purchase any of the beverages described in § 18-64, 
subsection (b) from any person except wholesale 
licensees maintaining a place of business within 
this state and duly licensed under the provisions 
of this article. (1939, c. 158, s. 516; 1941, c. 339, 
s. 4.) 


Editor’s Note.—The 1941 amendment struck out the ref- 
erences to former subsection (c) of § 18-64 formerly ap- 
pearing in the first, fourth and fifth paragraphs of this sec- 
tion. 


§ 18-81. Additional tax—(a) In addition to 
the license taxes herein levied, a tax is hereby levied 
upon the sale of beverages enumerated in § 
18-64, subsection (a) of three dollars and seventy- 
five cents ($3.75) per barrel of thirty-one gallons, 
or the equivalent of such tax in containers of more 
or less than thirty-one gallons, and in bottles or 
other containers of not more than twelve ounces, 
a tax of one and one-quarter cents per bottle or 
container: Provided fruit cider of alcoholic con- 
tent not exceeding that provided in this article may 
be sold in bottles or other containers of not more 
than six ounces at a tax of five-eighths of a cent 
per bottle or container. 

(b) The payment of the tax imposed by the 
preceding subsection shall be evidesaced as to 
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containers of not more than six ounces by the 


‘affixing of crowns or lids to such containers in 


which beverages are placed, received, stored, 
shipped, or handled, and upon which the tax has 
been paid at the rate of five-eighths of a cent 
per bottle or container. And the payment of the 
tax imposed by the preceding subsection shall be 
evidenced as to containers of more than six 
ounces and not more than twelve ounces by the 
affixing of crowns or lids to such containers in 
which beverages are placed, received, stored, 
shipped, or handled, and upon which a tax has 
been paid of one and one-quarter cents per bot- 
tle or container. 


(c) Except as may be otherwise provided herein, 
each manufacturer or bottler manufacturing, sell- 
ing or delivering beverages in this state shall, 
within twenty-four hours after the beverages are 
placed in original containers or bottles, and prior 
to delivery of any container of beverages to any 
wholesaler, distributor, retailer, jobber, or any 
other person whatsoever in this state, affix the 
proper crown or lid to each container. 


(d) Except as may be otherwise provided herein, 
and unless such crowns or lids have been previ- 
ously affixed, such crowns or lids shall be affixed 
as herein provided by each distributor or whole- 
saler in this state within twenty-four hours after 
such beverages come into the possession of such 
wholesaler and prior to the delivery of any con- 
tainer thereof to any retailer or other person in 
this state. 

(e) The commissioner of revenue shall pre- 
scribe, prepare, furnish and sell the crowns or lids 
provided for in this section under rules and regu- 
lations prescribed by him, and all such crowns 
and lids shall carry the following words: “N. C. 
Tax Paid,’ and shall be so designed as to enable 
the manufacturer or bottler to place his brand or 
trade mark thereon, and they shall be purchased 
by the manufacturer or bottler or other person 
after the payment of the tax imposed by this ar- 
ticle, only from such persons, firms or corpora- 
tions as may be designated as manufacturers of 
such crowns and lids by the commissioner of rey- 
enue. The commissioner of revenue is authorized 
to enter into contracts on behalf of the state with 
one or more manufacturers for the manufacture, 
sale and distribution of such crowns or lids and 
shall require of such persons, firms and corpora- 
tions so manufacturing, selling and distributing 
such crowns or lids a bond or bonds with a com- 
pany authorized to do business in this state as 
surety payable to the state of North Carolina in 
such penalty and upon such conditions as in the 
opinion of the commissioner of revenue will ade- 
quately protect the state. The crowns and lids 
shall be manufactured, sold and distributed at the 
cost of the taxpayer. No manufacturer or bottler 
will be allowed to purchase the crowns or lids 
prescribed by this section unless such bottler or 
manufacturer has a valid permit from the federal 
government and the state of North Carolina, or 
the state in which such manufacturer or bottler is 
located, to manufacture, bottle, or sell the bever- 
ages herein described. The crowns and lids shal! 
be sold by the commissioner of revenue at a dis- 
count of two per cent (2%) as sole compensation 
for North Carolina tax-paid crown and lid losses 
sustained in the process of production of malt 
beverages. No compensation or refund shall be 


[ 793 ] 


§ 18-81 


made for tax-paid malt beverages given as free 
goods, or advertising, and losses, sustained by 
spoilage and breakage incident to the sale and dis- 
tribution of malt beverages. 

(f) At the time of delivering beverages to any 
person, firm or corporation in this state, each 
manufacturer or bottler shall make a true dupli- 
cate invoice showing the date of delivery, the 
amount and value of each shipment of beverages 
delivered, and the name of the purchaser to whom 
the delivery is made, and shall retain the same for 
a period of two years, subject to the use and in- 
spection of the commissioner of revenue or his 
agents. 

(g) Persons operating boats, dining cars, buffet 
cars or club cars upon or in which beverages are 
sold shall not be required to evidence the payment 
of the tax herein provided for by affixing crowns 
or lids as herein provided, but instead shall keep 
such records of the sales of such beverages in this 
state as the commissioner of revenue shall pre- 
scribe and shall submit monthly reports of such 
sales to the commissioner of revenue upon a form 
prescribed therefor by the commissioner of reve- 
nue, and shall pay the tax levied under this article 
at the time such reports are filed. 

(h) It is the intent and purpose of this section 
to require all manufacturers and bottlers and 
other persons, except as herein provided, to affix 
the crowns or lids provided for herein to all orig- 
inal containers in which beverages are normally 
placed, prepared for market, received, sold or han- 
dled, before such beverages are sold, offered for 
sale, or held for sale within this state. 

(i) Any person, firm or corporation, except as 
herein provided, who shall sell the beverages enu- 
merated in § 18-64, subsection (a) to whole- 
salers, retailers, or consumers which do not have 
affixed thereto the crowns or lids required by this 
section, or who shall purchase, receive, transport, 
store, or possess any beverage in containers to 
which the crowns or lids required herein are not 
affixed, shall be guilty of a misdemeanor and 
upon conviction thereof shall be fined or impris- 
oned in the discretion of the court, and, in addi- 
tion thereto, such person shall be liable for double 
the amount of the tax due under this article and 
the commissioner of revenue shall have author- 
ity to assess said tax and penalty and cause the 
same to be collected in the same manner provided 
for the collection of other taxes levied in this ar- 
ticle. 

(j) Manufacturers, bottlers, or vendors of bev- 
erages enumerated in § 18-64, subsection (a), 
from without this state, shall affix the crowns or 
lids to original containers of such beverages to be 
sold, offered fcr sale, held for sale, delivered or 
transported for delivery in this state. 

(k) The commissioner of revenue shall pro- 
mulgate rules and regulations to relieve manu- 
facturers or bottlers of beverages from the lia- 
bility to affix crowns or lids to such containers of 
such beverages as are intended to be shipped and 
are thereafter shipped out of this state by such 
manufacturers or bottlers for resale out of this 
state. 

(1) Any person who falsely or fraudulently 
makes, forges, alters, or counterfeits any crowns or 
lids prescribed by the commissioner of revenue under 
the provisions of this section, or causes or procures to 
be falsely or fraudulently made, forged, altered, 
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or counterfeited any such crowns or lids, or know- 
ingly or wilfully utters, passes or tenders as true 
any such false, forged, altered, or counterfeited 
crowns or lids, or uses more than once any crown 
or lid provided for and required by this article, 
or uses a crown or lid other than that prescribed 
herein for the purpose of evading the tax imposed un- 
der this article, or for the purpose of aiding or 
abetting others to evade the tax imposed under 
this article, shall be guilty of a felony, and, upon 
conviction thereof, shall be punished by imprison- 
ment in the state’s prison for not more than five 
years, or by a fine of not more than five 
thousand dollars ($5,000.00), or by both such fine 
and imprisonment in the discretion of the court. 

(m) Any person, firm or corporation having in 
his possession a container or containers of bever- 
ages not bearing the crowns or lids required to 
be affixed to such container, or who fails to pro- 
duce upon demand by the commissioner of rev- 
enue or his agent, invoices of all beverages pur- 
chased or received by him within two years prior 
to such demand, unless upon satisfactory proof it 
is shown that such non-production is due to prov- 
idential or other causes beyond his control, shall 
be guilty of a misdemeanor, and, upon conviction 
thereof, shall be fined or imprisoned in the discre- 
tion of the court. 


(n) Any person who shall fail, neglect, or re- 
fuse to comply with or shall violate any provisions 
of this section, for which no specific penalty is 
provided, or who shall refuse to permit the com- 
missioner of revenue or his agents to examine his 
books, papers, invoices and other records, his 
store of beverages in and upon any premises 
where the same are manufactured, bottled, stored, 
sold, offered for sale, or held for sale, shall be 
guilty of a misdemeanor, and, upon conviction 
thereof, shall be fined or imprisoned in the dis- 
cretion of the court. 


(o) The commissioner of revenue is hereby 
charged with the enforcement of the provisions of 
this section and hereby authorized and empow- 
ered to prescribe, adopt, promulgate, and enforce 
rules and regulations relating to any matter or 
thing pertaining to the administration and en- 
forcement of the provisions of this section, and 
the collection of taxes, penalties, and interest im- 
posed by this article. 

In the event that the commissioner of revenue 
shall find as facts that due to war conditions or 
other unusual circumstances, a free supply of 
taxpaid crowns cannot be obtained, and that the 
beverage tax revenues of the state are being, or 
will likely be, impaired by the difficulty or im- 
possibility in obtaining said taxpaid crowns, the 
commissioner shall be empowered to promulgate 
a regulation authorizing the use of stamps, labels, 
or other suitable devices in lieu of or in addition 
to crowns as evidences of tax payments for the 
duration of the emergency, but no longer. In the 
event that stamps, labels, or other devices are 
authorized by the commissioner as herein pro- 
vided, the remaining provisions of this article 
shall not be affected, and shall be construed by 
substituting the name of the substituted device 
for “crown or lid” or “crowns or lids” wherever 
these words appear, unless the context clearly 
will not permit such construction. 

The action of the commissioner of revenue in 


[794] 


§ 18-82 


promulgating a regulation under date of Sep- 
tember second, one thousand nine hundred and 
forty-two, authorizing the use of stamps as an 
alternative to crowns or lids, is in all respects 
hereby approved, ratified and confirmed. 


(p) The commissioner of revenue is hereby au- 
thorized to prescribe, adopt, promulgate, and en- 
force the rules and regulations relating to the 
transportation of beverages enumerated in § 18-64 
through this state, and from points outside of this 
state to points within this state, and to prescribe, 
adopt, promulgate and enforce rules and regula- 
tions reciprocal to those of, or laws of, any other 
state or territory affecting the transportation of 
beverages manufactured in this state. 


(q) The commissioner of revenue shall have 
authority at any time after March 24, 1939, to 
make provisions for the furnishing of crowns or 
lids required by this section. 

(r) In addition to the license taxes herein levied, 
a tax is hereby levied upon the sale of beverages 
described in section 18-64, subsection (b) of 
twenty cents (20c.) per gallon. 

These additional taxes levied under this sub- 
section shall be paid to the commissioner of 
revenue by the wholesale distributor or bottler of 
such beverages. 


Reports shall be made to the commissioner of 
revenue in such form as he may prescribe, on or 
before the tenth day of each month, for all 
beverages sold by such wholesale distributor or 
bottler within the preceding month, and such 
reports when filed shall be accompanied by a 
remittance of the amount of tax shown to be due. 
Failure to file the reports herein prescribed and 
pay the tax as shown to be due thereon shall 
subject such wholesale distributor or bottler to a 
penalty of five per centum of the amount of the 
tax due, per month from the date the tax is due. 

If the wholesale distributor or bottler shall 
refuse to make the reports required under this 
section, then such reports shall be made by the 
commissioner or his duly authorized agents from 
the best information available, and such reports 
shall be prima facie correct for the purposes of 
this section, and the amount of tax due thereby 
shall be a lien against all the property of the tax- 
payer until discharged by payments, and if pay- 
ment is not made within thirty days after demand 
therefor by the commissioner or his duly 
authorized agents, there shall be added not more 
than one hundred per centum as damages, to- 
gether with interest at the rate of one per 
centum per month from the time such tax was 
due. If such tax be paid within thirty days after 
notice by the commissioner, then there shall be 
added not more than ten per centum as damages, 
per month from the time such tax was due until 
paid. 

The commissioner for good cause may extend 
the time for making any report required under 
the provisions of this section, and may grant such 
additional time within which to make such report 
as he may deem proper, but the time for filing 
any such report shall not be extended beyond the 
fifteenth day of the month next succeeding the 
regular due date of such report. If the time for 
filing a report be extended, interest at the rate of 
one-half of one per centum per month from the 


CH. 18. INTOXICATING LIQUORS 


§ 18-83 


time the report was required to be filed to the 
time of payment shall be added and paid. 

The taxes levied in this section are in addition 
to the taxes levied in Schedule E of the Revenue 
Acta (SSOMcmI58iis. Silieccwa tO} (s.11s -194155c.550, 
Si) 75 ¢Ca009 eS thot. 034005%S>. 62v1943.9 ce: 1564, 
565.) 

Editor’s Note.—The 1941 amendments added the last two 
sentences in subsection (e) and struck out references to 
former subsection (c) of § 18-64. 

The first 1943 amendment added the second and third para- 
graphs of subsection (0). The third 1943 amendment sub- 
stituted in the first paragraph of subsection (r) “twenty 
cents” for “ten cents,’? and the second 1943 amendment re- 
wrote the other paragraphs of the subsection. 


§ 18-82. By whom tax payable——The tax levied 
in § 18-81 upon the sale of beverages enumerated 
in § 18-64, subsection (a) shall be paid to the 
commissioner of revenue by the manufacturer or 
bottler of such beverages, and the tax levied in 
§ 18-81 upon the sale of the beverages enumerated 
in § 18-64, subsection (b) shall be paid to the 
commissioner of revenue by the wholesale dis- 
tributor or bottler of such beverages. As a condi- 
tion precedent to the granting of license by the 
commissioner of revenue to any wholesale distribu- 
tor, manufacturer or bottler of beverages under 
this article, the commissioner of revenue shall re- 
quire each such wholesale distributor, manufac- 
turer or bottler to furnish bond in an indemnity 
company licensed to do business under the insur- 
ance laws of this state in such sums as the com- 
missioner of revenue shall find adequate to cover 
the tax liability of each such wholesale distributor, 
manufacturer or bottler, proportioned to the vol- 
ume of business of each such wholesale distribu- 
tor, manufacturer or bottler, but in no event to be 
less than one thousand dollars ($1,000.00), or to 
deposit federal, state, county or municipal bonds 
in required amounts, such county and municipal 
bonds to be approved by the commissioner of 
revenue. The commissioner of revenue may 
grant such extension of time for compliance with 
this condition as may be found to be reasonable. 
(1939, c. 158, s. 518; 1941, c. 339, s. 4.) 

Editor’s Note.—The 1941 amendment struck out the ref- 
erence to former subsection (c) of § 18-64, appearing in the 
first sentence of this section. 

§ 18-83. Nonresident manufacturers and whole- 
sale dealers to be licensed. — From and after 
April thirtieth, one thousand nine hundred thirty- 
nine, every non-resident desiring to engage in the 
business of making sales of the beverages de- 
scribed in § 18-64, to wholesale dealers licensed 
under the provisions of this article, shall first 
apply to the commissioner of revenue for a 
permit so to do. The commissioner of revenue 
may require of every such applicant that a bond 
in a sum not to exceed two thousand dollars 
($2,000.00) be executed by such applicant and de- 
posited with the commissioner, conditioned upon 
the faithful compliance by such applicant with the 
provisions of this article, and particularly that 
such applicant shall not make sales of any of the 
beverages described in section 18-64 to any per- 
son in this state except a duly licensed whole- 
sale dealer. Upon the payment of a license tax of 
one hundred fifty dollars ($150.00), if the commis- 
sioner is satisfied that said applicant is a bona 
fide manufacturer or distributor of the beverages 
defined in § 18-64, he shall then issue a per- 
mit to such applicant which shall bear a serial 
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number. Every holder of such non-resident per- 
mit and license shall thereafter put the number of 
such permit on every invoice for any quantity of 
beverages sold by such licensee to any wholesale 
dealer in North Carolina. Upon the failure of 
any such licensee to comply with all the provisions 
of this article, the commissioner of revenue may 
revoke such permit or license. 

Any resident manufacturer licensed under § 
18-67 shall not be required to post the bond 
required by this section. (1939, c. 158, s. 518%.) 


§ 18-84. Payment of tax by _ retailers—The 
granting of license by any municipality or county 
under this article to any person to sell at retail 
the beverages enumerated under § 18-64 shall 
not be valid license for such sale at retail un- 
til such person shall have filed with the com- 
missioner of revenue a bond in a surety com- 
pany licensed by the insurance department to 
do business in this state in such sum as the com- 
missioner of revenue may find to be sufficient to 
cover the tax liability of every such person, but 
in no event to be less than one thousand dollars 
($1,000.00). The commissioner of revenue may 
waive the requirement of this section for indem- 
nity bond with respect to any such person who 
may file a satisfactory contract or agreement 
with the commissioner of revenue that such per- 
son will purchase and sell beverages enumerated 
in § 18-64 only from wholesale distributors or 
bottlers licensed by the commissioner of reve- 
nue under this article who pay the tax under 
§ 18-81 upon all such beverages sold to retail 
dealers in this state. The violation of the terms 
of any such contract or agreement between any 
such retail dealer and the commissioner of revenue 
by the purchase or sale of any of the beverages 
enumerated in § 18-64 from any one other than a 
licensed wholesale distributor or bottler under this 
article shall automatically cancel the license of 
any such retail dealer and shall be prima facie evi- 
dence of intent to defraud, and any person guilty 
of violation of any such contract or agreement 
shall be guilty of a misdemeanor. (1939, c. 158, 
Solo.) 


§ 18-85. Tax on fortified wines and _spiritu- 
ous liquors; sale of fortified wines in A. B. C. 
stores.—In addition to other taxes levied in this 
article, and in lieu of taxes levied in Schedule E 
of the Revenue Act on the sale of fortified wines 
and spirituous liquors, there is hereby levied a tax 
of eight and one-half per cent (8%4%) on the re- 
tail price of fortified wines and spirituous distilled 
liquors of every kind that may be sold in this 
state, including liquors sold in county liquor 
stores. Provided, however, that in no event shall 
the amount paid under this section exceed one- 
half of the net profits from liquors sold through 
such stores in any county. ‘The taxes levied in 
this section shall be payable monthly, at the same 
time and in the same manner as taxes levied in 
Schedule E of the Revenue Act, and the liability 
for such tax shall be subject to all the rules, regu- 
lations and penalties provided in Schedule E and 
in other sections of the Revenue Act for the pay- 
ment of taxes. One-fourteenth of the taxes col- 
lected under this section are intended to pay the 
necessary expenses of the state alcoholic control 
board, and for other necessary expenses in connec- 
tion with the enforcement of such laws as may be 
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enacted by this general assembly for the sale of al- 
coholic liquors and to meet such appropriations 
there is hereby appropriated and made available 
for the purpose above set forth one-fourteenth of 
the amount of taxes collected under this section, 
such sum to be allocated for such purpose by the 
director of the budget upon request of the state al- 
cohol control board and expended and accounted 
for as other state funds, and the director of the 
budget is hereby given authority to estimate the 
revenues to be received under this section, to the 
end that a sufficient sum shall be made available 
for the purpose of defraying the expenses of the 
state alcoholic control board until sufficient reve- 
nues have been collected as provided hereunder 
for said purposes. 

Spirituous liquors, as referred to in this section, 
shall be deemed to include any alcoholic beverages 
containing an alcoholic content of more than 
twenty-four per cent (24%) by volume. 

Fortified wines may be sold in county alcoholic 
beverage control stores duly established under the 
authority of article 3 of this chapter. (1939, c. 158, 
s. 51914; 1941, c. 339, s. 4.) 


Editor’s Note.—The 1941 amendment 
ences to fortified wines in the first sentence of the 
paragraph and added the third paragraph. 


§ 18-86. Books, records, reports—Every per- 
son licensed under any of the provisions of this 
article shall keep accurate records. of purchase 
and sale of all beverages taxable under this arti- 
cle, such records to be kept separate from all pur- 
chases and sales of merchandise taxable under this 
article, including a separate file and record of all 
invoices. ‘The commissioner of revenue or any 
authorized agent, shall at any time during business 
hours, have access to such records. The commis- 
sioner of revenue may also require regular or 
special reports to be made by every such person, 
at such times and in such form as the commis- 
sioner may.require. (1939, c. 158, s. 520.) 


§ 18-87. No license for sales upon school prop- 
erty—No license shall be issued for the sale 
of beverages enumerated in § 18-64 upon the 
campus or ‘property of any public or private school 
or college in this state. (1939, c. 158, s. 521.) 


§ 18-88. License shall be posted.—Ejach form of 
license required by this article shall be kept posted 
in a conspicuous place at each place where the 
business taxable under this article is carried on, 
and a separate license shall be required for each 
place of business. (1939, c. 158, s. 522.) 


§ 18-89. Administrative provisions. — The com- 
missioner of revenue and the authorized agents of 
the state department of revenue shall have and 
exercise all the rights, duties, powers, and respon- 
sibilities in enforcing this article that are enumer- 
ated in the Revenue Act in administering taxes 
levied in Schedule B of that act. (1939, c. 158, 
s. 523.) 


§ 18-90. Appropriation for administration. 
For the efficient administration of this article an 
appropriation is hereby made for the use of the 
department of revenue in addition to the ap- 
propriation in the Appropriation Bill of a sum 
equal to three per cent (3%) of the total revenue 
collections under this article to be expended un- 
der allotments made by the budget bureau of 
such part of the whole of such appropriation as 


inserted the refer- 
first 
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may be found necessary for the administration of this 
article. The budget bureau may estimate the yield of 
revenue under this article and make advance ap- 
portionment based upon such estimate. (1939, c. 
158, s. 524.) 


§ 18-90.1. Sale to minors under 18 a misde- 
meanor.—It shall be unlawful for any person, firm, 
or corporation to sell or give any of the products 
authorized to be sold by this article to any minor 
under eighteen years of age. (1933, c. 216, s. 8.) 


Cross Reference.—As to sale of liquor to minors under the 
Alcoholic Beverage Control Act, see § 18-46. 


§ 18-91. Violation made misdemeanor; rev- 
ocation of permits; forfeiture of license—Whoso- 
ever violates any of the provisions of this article, 
or any of the rules and regulations promulgated 
pursuant thereto, shall be guilty of a misde- 
meanor, and upon conviction thereof, be punished 
by a fine or by imprisonment, or by both fine and 
imprisonment, in the discretion of the court. If 
any licensee is convicted of the violation of the 
provisions of this article, or any of the rules and 
regulations promulgated pursuant thereto, the 
court shall immediately declare his permit re- 
voked, and notify the county commissioners ac- 
cordingly, and no permit shall thereafter be 
granted to him within a period of three years 
thereafter. Any licensee who shall sell or per- 
mit the sale on his premises or in connection with 
his business, or otherwise, of any alcoholic bev- 
erages not authorized under the terms of this ar- 
ticle, unless otherwise permitted by law, shall, 
upon conviction thereof, forfeit his license in ad- 
dition to any punishment imposed by law for such 
offense. (1939, c. 158, s. 525.) 


§ 18-92. Effective date.—All taxes levied in this 
article shall be in effect from and after Apri] 
thirtieth, one thousand nine hundred thirty-nine. 
(1939, c. 158, s. 528.) 


§ 18-93. Adoption of federal regulations.—The 
“Standards of Identity for Wine” and the regula- 
tions relating to “Labeling and Advertising of 
Wine” promulgated by the Federal Alcohol admin- 
istration of the United States Treasury Depart- 
ment, and known respectively as Regulation Num- 
ber Four, Article II, and Regulation Number 
Four, Articles III and VI, are hereby adopted by 
North Carolina. (1937, C335 .s. 25) 


Art. 5. Fortified Wine Control Act of 1941. 


§ 18-94. Title of article. — The title of this 
article shall be the ‘Fortified Wine Contro} Act 
of one thousand rine kundred and forty-one.” 
(1941, c. 339, s. A.) 


Editor’s Note.—Public Laws 1941, c. 339, § 8, provides: 
“This act shall be in full force and effect on and after May 
first one thousand nine hundred and forty-one.’ 

And § 7 of said chapter provides: ‘‘This act shall be in 
full force and effect on and after midnight, July first, one 
thousand nine hundred and forty-one, in so far as it applies 
to the sale of fortified wines, but the effective date of same 
as applicable to wholesale distributors shall be midnight, 
July fifteenth, one thousand nine hundred and forty-one. 
The intent of this section being to grant to the wholesale 
distributors fifteen (15) days time in which to deplete the 
entire stock of the retailers, package and return same to 
such wineries from which said wines were purchased. The 
commissioner of revenue is hereby empowered and directed 
to reimburse all wholesale distributors in an amount of money 
equivalent to the sum represented by North Carolina wine 
tax stamps in possession of said wholesale distributors, 
whether affixed to containers or not, as of July second, one 
thousand nine hundred and forty-one. Such distributors 
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claiming refunds hereunder shall prepare and forward to the 
commissioner of revenue sworn itemized statements of such 
tax stamps in their possession, and the commissioner of 
revenue is empowered to audit and verify such statements 
before granting refunds.” 


§ 18-95. Purpose of article—The purpose of 
this article is to prevent and prohibit sales of 
fortified wines at any places in the state except 
through county operated alcoholic beverage con- 
trol stores and to regulate such sales. (1941, c. 
S339) caee) 


Cross Reference.—As to alcoholic beverage control stores, 
see § 18-36 to § 18-62. 
Stated in State v. Tola, 222 N. C. 406, 23 S. E. (2d) 321. 


§ 18-96. Definition of “fortified wines.”—Forti- 
fied wines shall mean any wine or alcoholic 
beverage made by fermentation of grapes, fruit 
and berries and fortified by the addition of brandy 
or alcohol or having an alcoholic content of more 
than fourteen per cent of absolute alcohol, reck- 
oned by volume. (1941, c. 339, s. 1.) 

Quoted in State v. Tola, 222 N. C. 406, 23 S. E. (2d) 321. 


“aa 


§ 18-97. Certain sales, etc., prohibited; names 
of persons ordering wines furnished police or sher- 
iff.—It shall be unlawful for any person, firm or 
corporation, except alcoholic beverage control 
stores operated in North Carolina, to sell, or 
possess for sale, any fortified wines as defined 
herein. It shall be unlawful for any person to 
purchase on order and receive by mail or express 
from any such alcoholic beverage control store 
fortified wines in quantities not in excess of one 
gallon at any one time. Upon the request of any 
chief of police or sheriff any alcoholic beverage 
control system shall furnish the names of any per- 
sons ordering such wines, and the dates and 
amounts of such orders. Nothing herein con- 
tained shall be construed to permit any person to 
order and receive by mail or express any spiritu- 
ous liquors. (1941, c. 339, s. 2.) 


§ 18-98. Violation made misdemeanor. — The 
violation of § 18-97 by any person, firm or corpo- 
ration shall constitute a misdemeanor punishable 
as provided in § 18-91. (1941, c. 339, s. 5.) 


§ 18-99. Application of other laws; sale of 
sweet wines; licensing of wholesale distributors.— 
The provisions of article 3 of this chapter shall 
apply to fortified wines: Provided, that it shall 
be legal to sell sweet wines in hotels, grade A 
restaurants, drug stores and grocery stores in any 
county in which the operation of alcoholic bever- 
age control stores is authorized by law; such sales, 
however, shall be subject to the rules and regula- 
tions of the state alcoholic beverage control board. 
For the purpose of this article as amended, sweet 
wines shall be any wine made by fermentation 
from grapes, fruits or berries, to which nothing 
but pure brandy has been added, which brandy is 
made from the same type of grape, fruit or berry, 
which is contained in the base wine to which it is 
added, and having an alcoholic content of not less 
than fourteen per centum (14%) and not more 
than twenty per centum (20%) of absolute alco- 
hol, reckoned by volume: Provided further that 
the state alcoholic control board shall approve 
and authorize the licensing of wholesale wine dis- 
tributors in such counties where alcoholic board 
control stores are operated. (1941, c. 339, s. 6.) 


Local Modification.—Mitchell: Pub. Loc. 1937, c. 394;. 1941, 
c. 339, s. 6; Yancey: Pub. Loc. 1937, c. 579; 1941, c. 339, s. 6. 
Stated in State v. Tola, 222 N. C. 406, 23 S. E. (2d) 321. 
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Art. 6. Light Domestic Wines; Manufacture and 
Regulation. 


§ 18-100. Manufacture of domestic wines per- 
mitted.—It shall be lawful for any person growing 
crops, either wild or cultivated, of grapes, fruits 
or berries to make therefrom light domestic wines 
or wines having only such alcoholic content as 
natural fermentation may produce, for the use of 
his family and guests. (1935, c. 393, s. 1.) 


§ 18-101. Manufacture by any person, firm or 
corporation authorized to do business in State. 
Any person, firm or corporation authorized to 
do business in the state may, subject to the re- 
quirements of the Beverage Control Act, under 
regulations prescribed by the commissioner of 
agriculture and approved by the governor, engage 
in the business of manufacturing and producing 
wines and ciders by natural fermentation from the 
juices of fruits, grapes and berries grown within 
the state, and such wines and ciders shall be classi- 
fied and recognized as food and distributed as 
Such) (1930) Ges93" Sass1Csn4605 Sanle) 


§ 18-102. Rules and regulations of commis- 
sioner of agriculture—The commissioner of agri- 
culture shall promulgate and publish such rea- 
sonable rules and regulations, with the approval 
of the governor, for the regulation of such wimer- 
ies as may be established, and such rules and reg- 
ulations shall have the force and effect of laws, 
after the same have been approved by the gov- 
ernor. (1935, c. 393, s. 4.) 


§ 18-103. Information furnished farmers. — It 
shall be the duty of the department of agriculture 
to disseminate to the farmers of the State in an 
economical way the best information it can get 
of the best methods of cultivation of such crops, 
and the making of such light domestic wines. 
(1935. c3 393. isu) 


Cross Reference.—As to duties of board and commissioner 
of agriculture with reference to new agricultural industries, 
especially grapes, etc., see § 106-22, subsec. 6. 


§ 18-104. Fruit ciders included.—All the pro- 
visions of this article shall also apply to the man- 
ufacture of fruit ciders. (1935, c. 393, s. 7%.) 





Art. 7. Beer and Wine; Hours of Sale. 


§ 18-105. Sale between certain hours unlawful. 
—It shall be unlawful for any person, firm, or 
corporation, licensed to sell beer and/or wine in 
North Carolina to sell, or offer for sale, any beer 
and/or wine in North Carolina between the 


Sec. 
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19-2. Action for abatement; injunction. 
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19-4. Violation of injunction; punishment. 


§ 19-1. What are nuisances under this chapter. 
—Whoever shall erect, establish, continue, main- 
tain, use, own, or lease any building, erection, or 
place used for the purpose of lewdness, assigna- 
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and seven a. m. 


hours of eleven-thirty p. m. 
every day. (1943, c. 339, s. 1.) 


§ 18-106. Permitting consumption on premises 
during certain hours unlawful—It shall be un- 
lawful for any person, firm, or corporation, 
licensed to sell beer and/or wine in North Caro- 
lina, to permit or allow the consumption of any 
beer and/or wine in any place in North Carolina 
under the control of, or being operated by, said 
licensee, between the hours of twelve midnight 
and seven a. m. every day. (1943, c. 339, s. 2.) 


§ 18-107. Regulation by counties and munici- 
palities—In addition to the restrictions on the 
sale of beer and/or wine set out in §§ 18-105 and 
18-106, the county commissioners of the various 
counties in North Carolina shall have, and they 
are hereby vested with, full power and authority 
to regulate and prohibit the sale of beer and/or 
wine from eleven-thirty p. m. on each Saturday 
until seven a. m. on the following Monday. ‘The 
governing bodies of all municipalities in the state 
shall have, and they are hereby vested with, the 
full power and authority to regulate and prohibit 
the sale of beer and/or wine from eleven-thirty 
p. m. on each Saturday until seven a. m. on the 
following Monday. 

The power herein vested in governing bodies 
of municipalities shall be exclusive within the 
corporate limits of their respective municipalities, 
and the powers herein vested in the county com- 
missioners of the various counties in North 
Carolina shall be exclusive in all portions of their 
respective counties not embraced in the corporate 
limits of municipalities therein. (1943, c. 339, 
SaaS) 


§ 18-108. Violation a misdemeanor; revocation 
of license—Any person, firm, or corporation, 
licensed to sell beer and/or wine, violating the 
provisions of this article or any person, firm, or 
corporation, licensed to sell beer and/or wine, 
violating any regulations which may be made 
under this article by the county commissioners of 
the county in which said person, firm, or cor- 
poration is licensed to sell beer and/or wine, 
shall be guilty of a misdemeanor and, upon con- 
viction, shall be fined not less than fifty dollars 
($50.00) and/or imprisoned not less than thirty 
days, and his or its license to sell beer and/or 
wine shall automatically be revoked, by the court, 
or as otherwise provided by law. (1943, c. 339, 
Ge Zh) 


Chapter 19. Offenses against Public Morals. 


Sec. 

19-5. Order abating nuisance; what it shall con- 
tain. 

19-6. Application of proceeds of sale. 

19-7. How order of abatement may be canceled. 

19-8. Attorney’s fees may be taxed as costs. 


tion, prostitution, gambling, or illegal sale of 
whiskey is guilty of nuisance, and the building, 
erection, or place, or the ground itself, in or upon 
which such lewdness, assignation, prostitution, 
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gambling, or illegal sale of liquor is conducted, 
permitted, or carried on, continued, or exists, and 
the furniture, fixtures, musical instruments and 


contents, are also declared a nuisance, and shall 
be enjoined and abated as hereinafter provided. 
(1919, gees. Mo. -1,0c. 1913, c, 761.+s, 25:.-C.. S. 


3180.) 


Cross References.—As to criminal actions: For prostitution, 
see § 14-203 et seq; for gambling, see § 14-289 et seq; for 
unlawful sale of whiskey, see § 18-31 et seq; for lewdness, 
etc., see § 14-190. 

Constitutionality.—This section, et seq., providing for the 
abatement of public nuisances is constitutional as a valid 
exercise of the police power of the state. Carpenter v. 
Boyles, 213 N. C. 432, 196 S. E. 850. See also, Barker v. 
Palmer, 217 N. C. 519, 8 S. E. (2d) 610. 

Nuisance Need Not Be Nucleus of Crime—It it not 
essential to the nuisance defined by this section that the 
acts of the customers, which impart that quality to the 
premises and the business conducted there, should be viola- 
tions of the criminal law, either generally speaking or under 
the terms of the statute. It is not necessary that the nuis- 
ance declared should have a nucleus of crime essential to its 
existence. While nuisance is frequently associated with 
criminal offenses, the law is not under the necessity of pre- 
dicating one crime upon another to make valid its denuncia- 
tion of an act which it denominates a nuisance. State v. 
Brown, 221 N. C. 301, 304, 20 S. E. (2d) 286. 

Establishment Facilitating Betting on Races——The main- 
tenance of an establishment with ticker tape and other para- 
phernalia to facilitate the making of wagers on horse races, 
and in which offers to lay wagers were transmitted to race 
tracks outside the state, and through which wagers were 
paid off to successful betters, constitutes a public nuisance. 
State v. Brown, 221 N. C. 301, 20 S. E. (2d) 286. 

Authority of Municipalities Concerning Nuisances.—Un- 
der the authority conferred upon a municipal corporation to 
adopt ordinances for the government of the corporation and 
to abate nuisances, no power is granted to enact that the 
permitting of prostitution by the owner or occupant of any 
house therein shall constitute such owner or occupant the 
keeper of a house of ill fame, nor to declare what shall be 
a bawdy house or a disorderly house. State v. Webber, 107 
Nap Gs) 962512 e058 10598; 

Cited, in dissenting opinion, in Newman y. Watkins, 208 


No) 9'675" 182 <S.8 y 453: 
§ 19-2. Action for abatement; injunction. — 
Whenever a nuisance is kept, maintained, or 


exists as defined in this chapter, the city pros- 
ecuting attorney, the solicitor, or any citizen of 
the county may maintain civil action in the name 
of the state of North Carolina upon the relation 
of such city prosecuting attorney, solicitor, or 
citizen, to perpetually enjoin said nuisance, the 
person or persons conducting or maintaining the 
same, and the owner or agent of the building or 
ground upon which said nuisance exists. In such 
action the court, or a judge in vacation, shall, 
upon the presentation of a petition therefor, alleg- 
ing that the nuisance complained of exists, allow 
a temporary writ of injunction without bond, if 
it shall be made to appear to the satisfaction of 
the judge by evidence in the form of affidavits, 
depositions, oral testimony, or otherwise, as com- 
plainant may elect, unless the judge, by pre- 
vious order, shall have directed the form and 
manner in which it shall be presented. When an 
injunction has been granted it shall be binding 
on the defendant throughout the county in which 
it was issued, and any violation of the provisions 
of injunction herein provided shall be a contempt, 
as hereinafter provided. (1919, c. 288; Pub. Loc. 
Stat 76), 6.426720 1S. 3181)) 


Evidence Supporting Abatement. — The evidence disclosed 
that defendant operated a tourist camp with filling station, 
dining room and dance hall in front, and cabins in the rear, 
that the camp was on highway in a thickly settled rural 
community, that whiskey and contraceptives were sold, that 
drunken men and women were seen nightly at the place, and 
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seen to go in the cabins in pairs and stay for a short time, 
that the community was constantly awakened at night by 
loud and boisterous conduct and profanity, that fighting oc- 
curred between drunken men and women, with many of both 
sexes nude or indecently clad, and that the general reputa- 
tion of the place was bad, is held amply sufficient to be 
submitted to the jury upon the issue of whether the place 
constituted a nuisance against public morals as defined by 
§ 19-1, and to support a judgment for its abatement 
in accordance with this section in an action brought by the 
solicitor as relator. Carpenter v. Boyles, 213 N. C. 432, 196 
S. E. 850. 

Lease Is Made in Contemplation of Section.—A lease con- 
tract will be held to have been made in contemplation of 
the statute, in effect at the time of the execution of the 
lease, providing for the abatement of nuisances against pub- 
lic morals, and the lessor is subject to the rights of the state 
to padlock the premises in accordance with the statute if 
they are used in operating a nuisance as defined by the act. 
Barker v. Palmer, 217 N. C. 519, 8 S. E. (2d) 610. 

Cited in Calcutt v. McGeachy, 213 N. C. 1, 195 S. E. 49. 


§ 19-3. When triable; evidence; dismissal of 
complaint—The action when brought shall be 
triable at the first term of court after service of 
the summons has been made, and in such action 
evidence of the general reputation of the place 
shall be admissible for the purpose of proving the 
existence of said nuisance. If the complaint is 
filed by a citizen, it shall not be dismissed except 
upon a sworn statement made by the complain- 
ant and his attorney, setting forth the reason 
why the action should be dismissed, and the dis- 
missal approved by the city prosecuting attorney, 
or solicitor, in writing or in open court. If the 
court is of the opinion that the action ought not 
to be dismissed, he may direct the city prosecut- 
ing attorney, or the solicitor, to prosecute said 
action to judgment; and if the action continued 
more than one term of court, any citizen of the 
county, or the county attorney, may be substi- 
tuted for the complaining party and prosecute 
said action to judgment. If the action is brought 
by a citizen, and the court finds there was no 
reasonable ground or cause of said action, the 
costs may be taxed to such citizen. (1919, c. 288; 
Pubssloc.-1918,* cs-761, «s)-27}- C. S.93182!) 


aes 

Cross Reference.—As to certain evidence relative to keep- 
ing disorderly houses admissible in criminal proceedings, see 
: Bebe leit of this section, evidence of the general repu- 
tation of the place in question is competent in an action to 
abate a public nuisance. Carpenter v. Boyles, 213 N. C, 432, 
196 S. E. 850. 

§ 19-4. Violation of injunction; punishment.— 
In case of the violation of any injunction granted 
under the provisions of this chapter, the court, 
or, in vacation, a judge thereof, may summarily 
try and punish the offender. A_ party found 
guilty of contempt under the provisions of this 
section shall be punished by a fine of not less 
than two hundred or more than one thousand 
dollars, or by imprisonment in the county jail 
not less than three or more than six months, or 
by both fine and imprisonment. (1919, c. 288; 
Pub. Loc. 1913, c. 761, s. 28; C. S. 3183.) 

Cited in Carpenter v. Boyles, 213 N. C. 432, 196 S. E. 850. 


§ 19-5. Order abating nuisance; what it shall 
contain.—If the existence of the nuisance be es- 
tablished in an action as provided in this chapter, 
or in a criminal proceeding, an order of abatement 
shall be entered as a part of the judgment in the 
cause, which order shall direct the removal from 
the building or place of all fixtures, furniture, 
musical instruments, or movable property used in 
conducting the nuisance, and shall direct the sale 
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thereof in the manner provided for the sale of 
chattels under execution, and the effectual closing 
of the building or place against its use for any pur- 
pose, and so keeping it closed for a period of one 
year, unless sooner released. If any person shall 
break and enter, or use said building, erection, or 
place so directed to be closed, he shall be punished 
as for contempt, as provided in the preceding sec- 
tion. For moving and selling the movable prop- 
erty, the officer shall be entitled to charge and re- 
ceive the same fees as he would for levying upon 
and selling like property on execution; and for 
closing the premises and keeping them closed, a 
reasonable sum shall be allowed by the court. 
(Ae 08c, 288: Pub. Loc. 01913)-c).%61,. 8.129 3 Cup. 
3184.) - 


Fishing in waters when prohibited by law is a public 
nuisance and the General Assembly has the power to au- 
thorize a prompt abatement of the nuisance by seizure and 
sale of the nets, subject to the right of their owner to con- 
test the fact of his violation of the law by a proceeding in 
the nature of claim and delivery, or by injunction to pre- 
vent sale, or by an action to recover the proceeds of sale 
plus damages. Daniels v. Homer, 139 N. C. 219, 51 S. E. 
992. 

Proceeding Is In Personam.—A proceeding to abate a nui- 
sance against the public morals is not a proceeding in rem 
against the property itself, but is in personam, and the 
provisions of the statute for padlocking the premises and 
for the sale of chattels used in connection with the opera- 
tion of the nuisance, 
abatement of the nuisance, are penalties prescribed by law 
for its violation, and therefore innocent lessors of the prem- 
ises or owners or mortgagees of chattels which do not con- 
stitute a nuisance per se may not be deprived of their prop- 
erty rights unless they have actual or constructive notice 
that the property is used in the operation of the nuisance, 
and they have the right to have this issue determined by 
the verdict of a jury. Sinclair v. Croom, 217 N. C. 526, 8 
So i. (ed) 834: 

Innocent Mortgagee May Recover Property before Sale.— 
An innocent mortgagee without knowledge that the prop- 
erty was being used by the mortgagor in operating a nui- 
sance contrary to law and in violation of provisions in the 
conditional sales contract, may institute action to recover 
the property after it has been seized by the sheriff but be- 
fore it has been sold under this section. Habit vy. Stephen- 
son, 217 N. C. 447, 8 S. BE. (2d) 245. 

Lessors Must Have Knowledge before Personal Judgment 
Can Be Rendered.—In an action to abate a nuisance against 
public morals under this chapter, lessors of the property are 
entitled to the submission of an issue as to whether they 
knew the lessee was operating a public nuisance thereon 
before personal judgment is rendered against lessors tax- 
ing them with the cost and padlocking the premises, such 
personal judgment against them being justified only if they 
knew or, by the exercise of due diligence, should have known 
of the maintenance of the nuisance. Barker v. Palmer, 217 
N. C. 519, 8 S. E. (2d) 610. 

As Must Conditional Seller—Intervener sold a cash reg- 
ister under a conditional sales contract and same, together 
with other chattels of the purchaser, was seized for sale 
upon the determination that the purchaser was using it in 
the maintenance of a nuisance against public morals. Upon 
the facts agreed intervener had no actual or constructive 
knowledge that the cash register was used in the mainte- 
mance of a nuisance. Only the equity of the purchaser 
could be condemned for sale under the statute and the in- 
tervener may be charged with no part of the cost. Sin- 
clair v. Croom, 217 N. C. 526, 8 S. E. (2d) 834. 

Restraining Sale of Part of Personalty.—Where judgment 
directing the sale of personal property used in the operation 
of a nuisance is entered in a proceeding instituted by the 
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being more than sufficient for the 
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solicitor, the complaint in an independent action thereafter 
instituted against the sheriff alone by the defendant in the 
former proceeding to restrain the sale of certain of the per- 
sonalty on the ground that it was not used in the opera- 
tion of the nuisance cannot be treated as a motion in the 
cause, since the plaintiff in the former action is not a 
party. Humphrey v. Churchill, 217 N. C. 530, 8 S$. E. (2d) 
810. 

In a proceeding under this chapter, judgment was 
tered upon determination that the defendant therein was 
erating a nuisance against public morals, directing that the 
personal property of defendant used in the operation of the 
nuisance be sold in accordance with this section. There- 
after the defendant in that proceeding instituted this ac- 
tion against the sheriff to restrain the sale of certain of 
the personal property upon allegations that the property 
specified had not been used in the operation of the nui- 
sance and that the sheriff was about to sell it under the 
prior judgment. There was neither allegation nor contention 
that the execution was void. The temporary restraining or- 
der was properly dissolved, the proper remedy being by mo- 
tion in the cause and not by independent action to restrain 
the sheriff from selling the chattels as directed by the 
prior judgment. Id. 

Cited in Carpenter v. Boyles, 213 N. C. 432, 196 S. E. 850. 


en- 
op- 


§ 19-6. Application of proceeds of sale.—The 
proceeds of the sale of the personal property as 
provided in § 19-5 shall be applied in the payment 
of the costs of action and abatement, and the 
balance, if any, shall be paid to the defendant. 
(1919, -¢/.288%, Pub. Docmi913,9c7 761) Ss) 30s"Ciaa 
3185.) 

Cited in Carpenter v.- Boyles, 213 N. C. 432, 196 S. E. 850. 


§ 19-7. How order of abatement may be can- 
celed.—If the owner appears and pays all cost of 
the proceeding and files a bond, with sureties to 
be approved by the clerk, in the full value of the 
property, to be ascertained by the court, or, in 
vacation, by the clerk of the superior court, con- 
ditioned that he will immediately abate said nui- 
sance, and prevent the same from being estab- 
lished or kept within a period of one year there- 
after, the court may, if satisfied of his good faith, 
order the premises closed under the order of 
abatement to be delivered to said owner, and said 
order of abatement canceled so far as same may 
relate to said property; and if the proceeding be a 
civil action, and said bond be given and costs 
therein paid before judgment and order of abate- 
ment, the action shall be thereby abated as to said 
building only. The release of the property under 
the provisions of this section shall not release it 
from any judgment, lien, penalty, or liability to 
which it may be subject by law. (1919, c. 288; 
Pub: .Loesigis, ca76iites st; ‘GC. S31 s6e 

Cited in Carpenter v. Boyles, 213 N. C. 432, 196 S. E. 850. 


§ 19-8. Attorney’s fees may be taxed as costs. 
—The court shall tax as part of the cost in any 
action brought hereunder such fee for the attor- 
ney prosecuting the action or proceedings as may 
in the court’s discretion be reasonable remunera- 
tion for the services performed by such attorney. 
(1919 “ce288s Pube oc 1913 sce G15 S. 52 ea: 
3187.) 

Cited in Carpenter v. Boyles, 213 N. C. 432, 196 S. E. 850. 
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Sec. 


20-38. 


Chapter 20. Motor Vehicles. 


Art. 1. Department of Motor Vehicles. 


Department of motor vehicles created; 
power and duties. 

Commissioner of motor vehicles. 

Organization of department; operating 
funds. 


Clarification of conflicts as to transfer of 
functions. 


Art. 2. Uniform Driver’s License Act. 


fale 


Title of article. 

Definitions. 

Operators and chauffeurs must be licensed. 

Persons exempt from license. 

What persons shall not be licensed. 

Age limits for drivers of public passenger- 
carrying vehicles. 

Application of minors. 

Instruction. 

Expiration of license. 

Duplicate certificates. 

Authority of department to cancel license. 

Authority of department to suspend li- 
cense. 

Mandatory revocation of license by de- 
partment. 

Conviction for failure to dim, etc., lights 
not ground for suspension or revocation. 

Period of suspension or revocation. 

Surrender and return of license. 
No operation under foreign license during 
suspension or revocation in this state. 
Suspending privileges of nonresidents and 
reporting convictions. 

Suspending resident’s license upon convic- 
tion in another state. 

When court to forward license to depart- 
ment and report convictions. 

Right of appeal to court. 

Records. 

Availability of records. 

Unlawful to drive while license suspended 
or revoked. 

Surrender of license. 
Commissioner may 
tion. 

Violations of license provisions. 

Making false affidavits perjury. 

Unlawful to permit unlicensed minor to 
drive motor vehicle. 

Unlawful to employ unlicensed chauffeur. 

Unlawful to permit violations of this arti- 
cle. 

Penalties for misdemeanor. 

Fees. 

Limitations on issuance of licenses, 


require reexamina- 


Art. 8. Motor Vehicle Act of 1937, 


Part 1. General -Provisions. 
Definition of words and phrases. 


Part 2. Authority and Duties of Commissioner 


20-39. 


20-40. 


20-41, 


and Department. 
Administering and enforcing laws; rules 
and regulations; agents, etc.; seal. 
Offices of department. - 
Commissioner to provide forms required. 


Sec. 
20-42. 


20-43. 
20-44, 
20-45. 
20-46, 
20-47, 


Authority to administer oaths and certify 
copies of records. 

Records of department. 

Authority to grant or refuse applications. 

Seizure of documents and plates. 

Distribution of synopsis of laws. 

Department may summon witnesses and 
take testimony. 

Giving of notice. 

Police authority of department. 


Registration and Certificates of Titles of 
Motor Vehicles. 

Owner to secure registration and certifi- 
cates of title. 

Exempt from registration. 

Application for registration and certificate 
of title. 

Application for specially constructed, re- 
constructed, or foreign vehicle. 

Authority for refusing registration or cer- 
tificate of title. 

Examination of registration records and 
index of stolen and recovered vehicles. 

Registration indexes. 

The department to issue certificate of title 
and registration card. 

Release by lien holder to owner. 

Unlawful for lienor who holds certificate 
of title not to surrender same when lien 
satisfied. 

Owner after transfer not liable for negli- 
gent operation. 

Owner dismantling or wrecking vehicle to 
return evidence of registration. 

Sale of motor vehicles to be dismantled. 

Registration plates to be furnished by the 
department. 

Transfer of registration plates. 

Expiration of registration. 

Application for renewal of registration. 

Notice of change of address or name. 

Replacement of lost or damaged certifi- 
cates, cards and plates. 

Department authorized to assign new en- 
gine number. 

Department to be notified when another 
engine is installed or body changed. 
Altering or forging certificate of title a 

felony. 


Part 4. Transfer of Title or Interest. 


20-79. 


20-80. 
20-81. 
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Transfer by owner. 

New owner to secure transfer of registra- 
tion and new certificate of title. 

Penalty for failure to make application for 
transfer within the time specified by law. 

When transferee is a dealer. 

Title lost or unlawfully detained. 

Transfer by operation of law. 

When department :o transfer registration 
and issue new certificate. 


Part 5. Issuance of Special Plates. 

Registration by manufacturers and deal- 
ers. 

National guard plates. 

Official license plates. 


Sec. 
20-82. 


Pact 
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Manufacturer or dealer to give notice of 


sale or transfer. 


6. Vehicles of Nonresidents of State, etc. 


Registration by nonresidents. 
Vehicles owned by state, municipalities or 
orphanages, etc. 


Part 7. Title and Registration Fees. 


Schedule of fees. 

Penalty for engaging in a “for hire” busi- 
ness without proper license plates. 

Passenger vehicle registration fees. 

Property hauling vehicles. 

Method of computing gross revenue of 
franchise bus carriers and haulers. 

Due date of franchise tax. 

Records and reports required of franchise 
carriers. 

Revocation of franchise registration. 

Bond or deposit required. 

Partial payments. 

Licenses for less than a year. 

Overloading. 

Taxes compensatory; no additional tax. 

Thaxseliens 

Sale under execution; franchise canceled. 


. Vehicles junked or destroyed by fire or 


collision. 


. Vehicles to be marked. 


Part 8. Anti-Theft and Enforcement Provisions. 


20-119. 


20-120. 


20-121. 
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2. Report of stolen and recovered motor ve- 


hicles. 


. Reports by owners of stolen and recovered 


vehicles. 


. Action by department on report of stolen 


or embezzled vehicles. 


. Unlawful. taking of a vehicle. 

. Receiving or transferring stolen vehicles. 
. Injuring or tampering with vehicle. 

. Vehicles without manufacturer’s numbers. 
. Altering or changing engine or other 


numbers. 


. When registration shall be rescinded. 

. Violation of registration provisions. 

. Making false affidavit perjury. 

. Licenses protected. 

. Duty of officer; manner of enforcement. 


9. The Size, Weight, Construction and 
Equipment of Vehicles. 


. Scope and effect of regulations in this title. 
. Size of vehicles and loads. 

. Flag or light at end of load. 

. Weight of vehicles and load. 


1. Peace officer may weigh vehicle and 
require removal of excess load. 
Special permits for vehicles of excessive 
size or weight. 

Operation of flat trucks on state highways 
regulated. 

When authorities may restrict right to use 
highways. 


. Restrictions as to tire equipment, 
. Trailers and towed vehicles. 
. Brakes. 


. Horns and warning devices. 


. Mirrors. 
. Windshields must be unobstructed. 


Sec. 

20-128. Prevention of noise, smoke, etc., muffler 
cut-outs regulated. 

20-129. Required lighting equipment of vehicles. 

20-130. Additional permissible light on vehicle. 

20-130.1. Use of red lights on front of vehicles 

prohibited; exceptions. 

20-131. Requirements as to head lamps and auxil- 
iary driving lamps. 

20-132. Acetylene lights. 

20-133. Enforcement of provisions. 

20-134. Lights on parked vehicles. 

20-135. Safety glass. 

20-136. Smoke screens. 

20-137. Unlawful display of emblem or insignia. 


Part 10. Operation of Vehicles and Rules 
of the Road. 


20-138. Persons under the influence of intoxicating 
liquor or narcotic drugs.. 

20-139. Operation upon driveways of public or pri- 
vate institutions while under the influ- 
ence of intoxicating liquors, etc. 

20-140. Reckless driving. 

20-141. Speed restrictions. 

20-142. Railroad warning signals must be obeyed. 

20-143. Vehicles must stop at certain railway 
grade crossings. 

20-144. Special speed limitation on bridges. 

20-145. When speed limit not applicable. 

20-146. Drive on right side of highway. 

20-147. Keep to the right in crossing intersections 
or railroads. 

20-148. Meeting of vehicles. 

20-149. Overtaking a vehicle. 

20-150. Limitations on privilege of overtaking and 
passing. 

20-151. Driver to give way to overtaking vehicle. 

20-152. Following too closely. 

20-153. Turning at intersection. 

20-154. Signals on starting, stopping or turning. 

20-155. Right-of-way. 

20-156. Exceptions to the right-of-way rule. 

20-157. What to do on approach of police or fire 
department vehicles. 

20-158. Vehicles must stop at certain through 
highways. 

20-159. Passing street cars. 

20-160. Driving through safety zone prohibited. 

20-161. Stopping on highway. 

20-162. Parking in front of fire hydrant, fire sta- 
tion or private driveway. 

20-163. Motor vehicle left unattended; brakes to 
be set and engine stopped. 

20-164, Driving on mountain highways. 

20-165. Coasting prohibited. 

20-166. Duty to stop in event of accident. 

20-167. Vehicles transporting explosives. 

20-168. Drivers of state, county and city vehicles 

subject to provisions of this article. 

-169. Powers of local authorities. 

-170. This article not to interfere with rights of 
owners of real property with reference 
thereto. 

20-171. Traffic laws apply to persons riding ani- 

mals or driving animal-drawn vehicles. 


Part 11. Pedestrians’ Rights and Duties. 


20-172. Pedestrians subject to traffic control sig- 
nals. 
20-173. Pedestrians’ right-of-way at crosswalks. 
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Sec. 

20-174. Crossing at other than cross-walks. 

20-175. Pedestrians soliciting rides. 

Part 12. Penalties. 

20-176. Penalty for misdemeanor. 

20-177. Penalty for felony. 

20-178. Penalty for bad check. 

20-179. Penalty for driving while under the influ- 
ence of intoxicating liquor or narcotic 
drugs. 

20-180. Penalty for reckless driving. 

20-181. Penalty for failure to dim, etc., beams of 
headlamps. 

20-182. Penalty for failure to stop in event of acci- 
dent involving injury or death to a per- 
son. 

20-183. Duties and powers of law enforcement offi- 
cers. 

Art. 4. State Highway Patrol. 

20-184. Patrol under supervision of department of 
motor vehicles. 

20-185. Personnel; appointment; salaries. 

20-186. Oath of office; bord. 

20-187. Orders and rules for organization and con- 
duct. 

20-188. Duties of highway patrol. 

20-189. Patrolman assigned to governor’s office. 

20-190. Uniforms; furnishing motor vehicles. 

20-191. Establishment of district headquarters. 

20-192. Shifting of patrolmen from one district to 
another, 

20-193. Fees for service of process by patrolmen 
to revert to county. 

20-194. Expense of administration. 

20-195. Co-operation between patrol and local offi- 
cers. 

20-196. State-wide radio system authorized; use of 


telephone lines in emergencies. 


Art. 5. Enforcement of Collection of Judgments 
against Irresponsible Drivers of Motor 
Vehicles. 


20-197. Certain words defined. 

20-198. Suspension of driver’s license and regis- 
tration certificates for failure to pay tort 
judgment. 

20-199. Proof of ability to respond in damages; 
surety bond; withdrawal of license to 
operate automobile. 

20-200. Proof of ability by insurance carrier’s cer- 
tificate. 


Art. 1. Department of Motor Vehicles. 


§ 20-1. Department of motor vehicles created; 
power and duties—A department of the gov- 
ernment of this state, to be known as the depart- 
ment of motor vehicles, is hereby created. It is 
the intent and purpose of this article, and it shall 
be liberally construed to accomplish that purpose, 
to transfer and consolidate under one administra- 
tive head in the department of motor vehicles 
agencies now operated under the department of 
revenue and dealing with the subject of the regu- 
lation of motor vehicular traffic, whether such ac- 
tivities are at present handled directly by the com- 
missioner of revenue or by the motor vehicle bu- 
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Sec. 

20-201. Bond to satisfy execution. 

20-202. Abstracts of operating record furnished 
on request. 

20-203. Commissioner to furnish other information 
on request. 

20-204. Return by operator of licenses, number 
plates upon request of commissioner. 

20-205. Cancellation or return of bond by commis- 
sioner. 

20-206. Fraudulent transfer of registration certifi- 
cate. 

20-207. Present policies of automobile insurance 
unaffected. 

20-208. Fraudulent proof of ability to respond in 
damages. 

20-209. Motor vehicle liability policy. 

9 


. Rules and regulations. 
. Reliance on other security unaffected. 


Giving Publicity to Highway Traffic Laws 
through the Public Schools. 


. State highway commission to prepare di- 
gest. 

. State superintendent of public instruction 
to distribute pamphlet. 

4. Pamphlets brought to attention of children. 

. Practice to be continued; highway com- 
mission to supply additional copies 
yearly. 


. 7. Miscellaneous Provisions Relating to 
Motor Vehicles. 


. Driving regulations; 
crossings. 

. Motor vehicles to stop for school buses in 
certain instances. 

. Standard qualifications 
drivers; speed limit. 
20-218.1. Jurisdiction over violations by persons 

over fifteen years of age. 


frightened animals; 


for school bus 


20-219. Refund to counties of costs of prosecuting 
theft cases. 
Art. 8. Sales of Used Motor Vehicles Brought 


into State. 


20-220. Dealers required to register vehicles with 
department of revenue and furnish bond. 

20-221. Titles to all used cars to be furnished upon 
delivery. 

20-222. Non-compliance defeats right of action; 
violations a misdemeanor. 

20-223. “Dealers” and “vendors,” defined. 


reau, the auto theft bureau, the division ot high- 
way safety, the major of the state highway patrol, 
the officials handling the Uniform Drivers License 
Act; and the department of motor vehicles shall 
succeed to and is hereby vested with all the pow- 
ers, duties and jurisdiction now vested by law in 
any of said agencies; provided, however, all pow- 
ers, duties and functions relating to the collection 
of motor fuel taxes, the inspection of gasoline and 
oil, and the collection of the gasoline and oil in- 
spection taxes, and the duties, powers and func- 
tions arising by virtue of §§ 119-41 and 119-42, 
relating to the issuance of permits to vehicles 
engaged in the transportation of petroleum prod- 
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ucts, shall not be affected by such transfer, but 
shall continue to be vested in and exercised by 
the commissioner of revenue, and wherever it 
is now provided by law that reports shall be 
filed with the commissioner or department of rev- 
enue as a basis for collecting the motor fuel or 
gasoline and oil inspection taxes, or enforcing any 
of the laws regarding the motor fuel or gasoline 
and oil inspection taxes, such reports shall con- 
tinue to be made to the department of revenue and 
the commissioner of motor vehicles shall make 
available to the commissioner of revenue all infor- 
mation from the files of the department of motor 
vehicles which the commissioner of revenue may 
request to enable him to better enforce the law 
with respect to the collection of such taxes: Pro- 
vided, further, nothing in this article shall deprive 
the utilities commissioner of any of the duties or 
powers now vested in him with regard to the reg- 
ulation of motor vehicle carriers. (1941, c. 36, 
Sena} 

Cress Reference.—As to control of motor carriers by util- 
ities commission, see § 62-103, et seq. 

Editor’s Note.—Public Laws 1941, c. 36, is effective from 
and after July 1, 1941. 

For comment on the 1941 act, see 19 N. C. Law Rev. 444. 

§ 20-2. Commissioner of motor vehicles.—The 
department of motor vehicles shall be under con- 
trol of an executive officer to be designated as 
the commissioner of motor vehicles, who shall be 
appointed by the governor and be responsible di- 
rectly to the governor and subject to removal by 
the governor at his discretion and without require- 
ment of the assignment of any cause. The com- 
missioner shall be paid an annual salary to be 
fixed by the governor, with the approval of the 
advisory budget commission, payable in monthly 
installments, and shall likewise be allowed his 
traveling expenses when away from Raleigh on 
official business. (1941, c. 36, s. 2.) 


§ 20-3. Organization of department; operating 
funds.—The commissioner shall organize the de- 
partment in such manner as he may deem nec- 
essary properly to segregate and conduct the 
work of the department; but the work of the de- 
partment is hereby divided into at least two divi- 
sions, to be known respectively as the division of 
registration and the division of highway safety 
and patrol. The commissioner shall, as soon as 
practicable after appointment, prepare a general 
plan for the organization of the department, which 
plan shall not be put into effect until approved by 
the governor and the advisory budget commission, 
subject to such changes as may be recommended 
by the governor and approved by the advisory 
budget commission. The plan of organization 
herein provided for may increase or decrease the 
number of persons now assigned to any of the ac- 
tivities transferred to this department, and the 
titles may be changed. (1941, c. 36, s. 3.) 


§ 20-4. Clarification of conflicts as to transfer of 
functions.—In the event that there shall arise any 
conflict as to the transfer of any functions from 
the department of revenue to the department of 
motor vehicles, the governor of the state is hereby 
authorized to issue an executive order clarifying 
and making certain the issue thus arising. (1941, 
ie: 186)Se<5.) 


Art. 2. Uniform Driver’s License Act. 
§ 20-5. Title of article—This article may be 
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cited as the Uniform Driver’s License Act. 
©,.52, S. ol.) 

§ 20-6. Definitions—Terms used in this article 
shall be construed as follows, unless another 
meaning is clearly apparent from the language or 
context or unless such construction is inconsistent 
with the manifest intention of the legislature. 

“Highway” shall include any trunk line high- 
way, state aid road or other public highway, road, 
street, avenue, alley, driveway, parkway, or place, 
under the control of the state or any political sub- 
division thereof, dedicated, appropriated or opened 
to public travel or other use. 

“Motor vehicle’ shall mean any rubber-tired 
vehicle propelled or drawn by any power other 
than muscular, except aircraft, road rollers, street 
sprinklers, ambulances owned by municipalities, 
baggage trucks, and tractors used about railroad 
stations and yards, agricultural tractors, industrial 
tractors used in and around warehouses and yards, 
and such vehicles as run only upon rails or tracks. 

“Non-resident” shall mean any person whose 
legal residence is in some state other than North 
Carolina or in a foreign country. 

“Operator” shall mean any person other than a 
“chauffeur” who shall operate a motor vehicle or 
who shall be in the driver’s seat of a motor ve- 
hicle when the engine is running or who shall 
steer or direct the course of a motor vehicle which 
is being towed or pushed by another motor vehi- 
cle. 

“Chauffeur” shall mean every person who is 
employed for the principal purpose of operating 
a passenger motor vehicle, except school busses, 
and every person who drives any motor vehicle 
while in use as a public or common carrier for 
persons or property, and this shall apply to city 
delivery motor vehicles. 

“Person” shall include any individual, corpora- 
tion, association, co-partnership, company, firm or 
other aggregation of individuals. 

“Vehicle” shall include any device suitable for 
use on the highways for the conveyance, drawing 
or other transportation of persons or property, 
except those propelled or drawn by muscular 
power or those used exclusively upon tracks. 

“Department” shall mean the department of 
motor vehicles. 

_ As applied to operators’ and _ chauffeurs’ 
licenses issued under this article, the words: 

“Suspension” shall mean that the licensee’s 
privilege to drive a vehicle is temporarily with- 
drawn. 

“Revocation” shall mean that the licensee’s 
privilege to drive a vehicle is terminated. 

“Canceled” shall mean that a license which 
was issued through error or fraud has been 
declared void and terminated. A new license may 
be obtained only as permitted in this article. 


(1935, c.152,.. ste 198) c 36s 104d, .0, Yaa. aoe 
Editor’s Note.—The 1943 amendment added the definitions 


(1935, 


of “Suspension,” “Revocation” and “Canceled.” 
§ 20-7. Operators and chauffeurs must be li- 
censed. — (a) No person except those expressly 


exempted under § 20-8 shall operate a motor ve- 
hicle upon any highway in this State unless such 
person upon application has been licensed as an 
operator or chauffeur by the department under the 
provisions of this article. Provided, that any per- 
son over sixteen (16) years of age who has not 
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been refused such license or who has not had such 
license suspended or revoked may, for a period 
not exceeding thirty days, operate a motor vehicle, 
during daylight hours, while under the instruction 
of and accompanied by a licensed operator or 
chauffeur, who shall have full control of and re- 
sponsibility for the motor vehicle as provided by 
law. 

(b) Every application for an operator’s or chauf- 
feur’s license shall be made upon the approved 
form furnished by the department and shail be 
verified by the applicant before a person author- 
ized to administer oaths. All members of the state 
highway patrol, the drivers’ license examiners, or 
other designated representatives of the depart- 
ment of motor vehicles are hereby authorized and 
directed to administer oaths in the administration 
of this article, and no fee shall be charged by 
them for such service. 

(c) Before granting an operator’s or chauffeur’s 
license to any applicant who has not had previous 
experience in the operation of a motor vehicle, 
the department shall require such applicant to 
demonstrate personally in such manner and to 
such person or persons as the department may di- 
rect, that such applicant is a proper person to 
operate a motor vehicle, has sufficient knowledge 
of the mechanism of motor vehicles to insure 
their safe operation by him, and a satisfactory 
knowledge of the laws concerning motor vehicles 
and the rules of the road pertaining to same. Pro- 
vided that when such applicant shall have held 
a license from a state where a similar’ examina- 
tion is required, the department may waive part 
or all of such examination, in its discretion. Pro- 
vided, further, that until November first, one 
thousand nine hundred and thirty-five, one year’s 
driving experience and freedom from conviction 
of traffic violations during such year shall be con- 
sidered prima facie qualification for license as 
operator. 

(d) When the department is satisfied as to the 
ability and competency of any applicant, it shall is- 
sue to him a license, either unlimited or contain- 
ing such limitations as the department shall deem 
advisable. If any applicant shall suffer from 
physical defect or from any disease which might 
affect the operation by him of a motor vehicle, 
the department may require a certificate of such 
applicant’s condition signed by medical authority 
designated by the department, which certificate 
shall in all cases be treated as confidential. A 
license containing such limitations as the depart- 
ment shall deem advisable may be issued in any 
case, but nothing in this section shall be construed 
to prevent the department from refusing a li- 
cense, either limited or unlimited, to any person 
deemed to be incapable of operating a motor ve- 
hicle with safety to himself and to the public. 
Provided nothing herein shall prohibit deaf per- 
sons from operating a motor vehicle who in 
every other way meet the requirements. 

(e) Every operator’s or chauffeur’s license is- 
sued by the department shall bear thereon the dis- 
tinguishing number assigned to the licensee and 
shall contain the name, age, residence address and 
a brief description of the licensee, who, for the 
purpose of identification and as a condition prece- 
dent to the validity of the license, immediately 
upon receipt thereof, shall endorse his or her reg- 
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ular signature in ink upon the same in the space 
provided for that purpose. Such license shall be 
carried by the licensee at all times while engaged 
in the operation of a motor vehicle. However 
no person charged with failing to so carry such 
license shall be convicted, if he produces in court 
an operator’s or chauffeur’s license theretofore is- 
sued to him and valid at the time of his arrest. 

(f) Any person operating a motor vehicle in 
violation of this section shall be guilty of a mis- 
demeanor and upon conviction shall be punished 
as provided in this article. 

(g) Any person who, except for lack of instruc- 
tion in operating a motor vehicle, would otherwise 
be qualified to obtain an operator’s license under 
this article, shall apply for a temporary learner’s 
permit, and the department shall issue such 
permit, entitling the applicant, while having such 
permit in his immediate possession, to drive a 
motor vehicle upon the highways for a period of 
thirty (30) days, during daylight hours. Any 
such learner’s permit may be renewed or a new 
permit issued for an additional period of thirty 
(30) days. Such person must be accompanied by 
a licensed operator or chauffeur who is actually 
occupying a seat by the driver. (1935, c. 52, s. 2; 
1943, c. 649, s. 1; c. 787, s. 1.) 

Editor’s Note.—The first 1943 amendment struck out for- 
mer subsection (f) relating to chauffeur’s badge, and 
changed former subsection (g) to subsection (f). The sec- 
ond 1943 amendment inserted in the second sentence of 
subsection (b) the words “the drivers’ license examiners, or 
other designated representatives of the department of motor 
vehicles.” It also added present subsection (g). 

Temporary Law.—Acts 1943, c. 346, § 1, in force for twa 
years from March 1, 1943, amended the proviso of subsec- 


tion (a) by changing the age mentioned therein from six- 
teen to fifteen years. 


Cited in State v. Payne, 213 N. C. 719, 197 S. E. 573. 


§ 20-8. Persons exempt from license.—The fol- 
lowing are exempt from license hereunder: 


(a) Any person while operating a motor ve- 
hicle the property of, and in the service of the 
Army, Navy or Marine Corps of the United States, 
This shall not be construed to exempt any chauf- 
feurs or operators of the United States Civilian 
Conservation Corps motor vehicles; 


(b) Any person while driving or operating any 
road machine, farm tractor, or impiement of hus- 
bandry temporarily operated or moved on a high- 
way; 

(c) A non-resident who is at least sixteen (16) 
years of age and who has in his immediate pos- 
session a valid operator’s license issued to him in 
his home state or country, may operate a mo- 
tor vehicle in this state only as an operator; 

(d) A non-resident who is at least eighteen (18) 
years of age and who has in his immediate pos- 
session a valid chauffeur’s license issued to him 
in his home state or country may operate a mo- 
tor vehicle in this state either as an operator or 
chauffeur except any such person must be licensed 
as a chauffeur hereunder before accepting em- 
ployment as a chauffeur from a resident of this 
state; 

(e) Any non-resident who is at least eighteen 
(18) years of age, whose home state or country 
does not require the licensing of operators may 
operate a motor vehicle as an operator only, for 
a period of not more than ninety (90) days in any 
calendar year if the motor vehicle so operated is 
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duly registered in the home state or country of 
such non-resident; 

(f) Any non-resident who is at least eighteen 
(18) years of age, whose home state or country 
does not require the licensing of chauffeurs. may 
operate a motor vehicle as a chauffeur for a period 
of not more than ten days in any calendar year if 
the motor vehicle so operated is duly registered in 
the home state or country of such non-resident. 
(1935, c. 52, s. 3.) 

Editor’s Note.—Acts 1943, c. 346, § 2, in force for two 
years from March 1, 1943, amended subsection (c) by 
changing the age mentioned therein from sixteen to fifteen 
years. 

§ 20-9. What persons shall not be licensed. 
—(a) An operator’s license shall not be issued to 
any person under the age of sixteen (16) years, 
and no chauffeur’s license shall be issued to any 
person under the age of eighteen (18) years. 

(b) The department shall not issue an operator’s 
or chauffeur’s license to any person whose license, 
either as operator or chauffeur, has been sus- 
pended, during the period for which license was 
suspended; nor to any person whose license, 
either as operator or chauffeur, has been revoked 
under the provisions of this article, until the expi- 
ration of one year after such license was revoked. 

(c) The department shall not issue an operator’s 
or chauffeur’s license to any person whom it has 
determined is an habitual drunkard or is addicted 
to the use of narcotic drugs. 

(d): No operator’s or chauffeur’s license shall 
be issued to any applicant who has been previ- 
ously adjudged insane or an idiot, imbecile, grand 
mal epileptic, or feeble-minded, and who has not 
at the time of such application been restored to 
competency by judicial decree or released from a 
hospital for the insane or feeble-minded upon a 
certificate of the superintendent that such person 
is competent, nor then unless the department is 
satisfied that such person is competent to operate 
a motor vehicle with safety to persons and prop- 
erty. 

(e) The department shall not issue an operator’s 
or chauffeur’s license to any person when in the 
opinion of the department such person is afflicted 
with or suffering from such physical or mental 
disability or disease as will serve to prevent such 
person from exercising reasonable and ordinary 
control over a motor vehicle while operating the 
same upon the highways, nor shall a license be is- 
sued to any person who is unable to understand 
highway warnings or direction signs. (1935, c. 
52-.s.24,) 

Editor’s Nete.—Acts 1943, c. 346, § 3, in force for two 
years from March 1, 1943, amended subsection (a) by chang- 
ing the first age mentioned therein from sixteen to fifteen 
years. 

§ 20-10. Age limits for drivers of public pas- 
senger-carrying vehicles—It shall be unlawful 
for any person, whether licensed under this article 
or not, who is under the age of twenty-one years 
to drive a motor vehicle while in use as a public 
passenger-carrying vehicle. (1935, c. 52, s. 5.) 


§ 20-11. Application of minors. — The depart- 
ment shall not grant the application of any minor 
between the ages of sixteen (16) and eighteen (:8) 
years for an operator's license unless such appli- 
cation is signed by the father of the applicant, if 
the father is living and has custody of the appli- 
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cant, otherwise by the mother or guardian hav- 
ing the custody of such minor, or in the event a 
minor under the age of eighteen years has na 
mother, father, or guardian, then the operator’s 
license shall not be granted to the minor unless 
his application therefor is signed by his employer. 
(1985, c: 52; $76) 


Editor’s Note.—Acts 1943, c. 346, § 4, in force for two 
years from March 1, 1943, amended this section by changing 
the first age mentioned therein from sixteen to fifteen 
years. See note under § 20-17, 


§ 20-12. Instruction. — Any licensed operator 
or chauffeur may instruct a person who is six- 
teen or more years of age, during daylight hours, 
in the operation of a motor vehicle. Any person 
so instructing another shall be seated as to be 
within reach of the controls of the motor vehicle 
and shall be responsible for the operation thereof. 
(1935, c. 52, s. 7.) 

Cross Reference.—See also, § 20-7, paragraph (a). 

Editor’s Note—Acts 1943, c. 346, § 5, in force for two 


years from March 1, 1943, amended this section by changing 
the age mentioned therein from sixteen to fifteen years. 


§ 20-13. Expiration of license——(a) Every op- 
erator’s license issued hereunder shall be valid 
until suspended or revoked as provided in this 
article except that the department shall hereafter, 
but not more often than once every three years 
and after public notice, cancel all outstanding op- 
erators’ licenses and issue in lieu thereof new oper- 
ators’ licenses to persons applying therefor and 
entitled thereto under the provision of this article. 
Such licenses shall be issued without fee and with- 
out examination except in those instances when 
the department has reason to believe that the ap- 
plicant may not be qualified to hold an operator’s 
license under this article. 

(b) Every chauffeur’s license shall expire June 
thirtieth each year and shall be renewed annually 
upon application and payment of fees required by 
law, provided that the department may in its dis- 
crefion waive the examination of any such appli- 
cant previously licensed as a chauffeur under this 
Articles GlOSb Ce p> eSarse) 


§ 20-14. Duplicate certificates—In the event 
that an operator’s or chauffeur’s license issued 
under the provisions of this article is lost or 
destroyed, the person to whom the same was 
issued may, upon payment of a fee of fifty cents 
($.50), obtain a duplicate, or substitute thereof, 
upon furnishing proof satisfactory to the depart- 
ment that such license has been lost or destroyed. 
(1935, c. 52, s. 9; 1943, c. 649, s. 2.) 


Editor’s Note—The 1943 amendment struck out the 
words “or badge” formerly appearing after the word ‘‘li- 


cense.”’ 

§ 20-15. Authority of department to cancel 
license.—(a) The department shall have authorty 
to cancel any operator’s or chauffeur’s license up- 
on determining that the licensee was not entitled 
to the issuance thereof hereunder, or that said 
licensee failed to give the required or correct in- 
formation in his application, or committed fraud 
in making such application. 

(b) Upon such cancellation, the licensee must 
surrender the license so cancelled to the depart- 
ment. (1935, c. 52, s. 10; 1943, c. 649, s. 3.) 


Editor’s Note.—The 1943 amendment struck out in subsec- 
tion (b) the words, “together with chaffeur’s badge, if any,’ 
formerly appearing after the word “cancelled.” 
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§ 20-16. Authority of department to suspend li- 
cense.—(a) The department shall have authority 
to suspend the license of any operator or chauf- 
feur without preliminary hearing upon a showing 
by its records or other satisfactory evidence that 
the licensee: 

1. Has committed an offense for which manda- 
tory revocation of license is required upon con- 
viction; 

2. Has been involved as a driver in any acci- 
dent resulting in the death or personal injury of 
another or serious property damage, which acci- 
dent is obviously the result of the negligence of 
such driver; 

3. Is an habitually reckless or negligent driver of 
a motor vehicle; 

4. Is incompetent to drive a motor vehicle; 

5. Is an habitual violator of the traffic laws; 

6. Has permitted an unlawful or fraudulent use 
of such license; 

7. Has committed an offense in another state, 
which if committed in this state would be grounds 
for suspension or revocation; or 

8. Has been convicted of illegal transportation 
of intoxicating liquors. 

(b) Upon suspending the license of any person 
as hereinbefore in this section authorized, the de- 
partment shall immediately notify the licensee in 
writing and upon his request shall afford him an 
opportunity for a hearing as early as practical 
within not to exceed twenty (20) days after re- 
ceipt of such request in the county wherein the 
licensee resides unless the department and the li- 
censee agree that such hearing may be held in 
some other county. Upon such hearing the duly 
authorized agents of the department may admin- 
ister oaths and may issue subpoenas for the at- 
tendance of witnesses and the production of rele- 
vant books and papers and may require a re-ex- 
amination of the licensee. Upon such hearing the 
department shall either rescind its order of sus- 
pension, or good cause appearing therefor, may 
extend the suspension of such license or revoke 
such license. (1935, c. 52, s. 11.) 


Cross Reference.—As to period of suspension or revoca- 
tion, see § 20-19. 


§ 20-17. Mandatory revocation of license by 
department.—(a) The department shall forthwith 
revoke the license of any operator or chauffeur up- 
on receiving a record of such operator’s or chauf- 
feur’s conviction for any of the following offenses 
when such conviction has become final: 

1. Manslaughter (or negligent homicide) result- 
ing from the operation of a motor vehicle. 

2. Driving a motor vehicle while under the in- 
fluence of intoxicating liquor or a narcotic drug. 

3. Any felony in the commission of which a mo- 
tor vehicle is used. 

4, Failure to stop and render aid as required un- 
der the laws of this State in the event of a motor 
vehicle accident. 

5. Perjury or the making of a false affidavit or 
statement under oath to the department under 
this article or under any other law relating to the 
ownership of motor vehicles. 

6. Conviction, or forfeiture of bail not vacated, 
upon two charges of reckless driving committed 
within a period of twelve months. 

7. Conviction, or forfeiture of bail not vacated, 
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upon one charge of reckless driving while engaged 
in the illegal transportation of intoxicants for the 
purpose of sale. 

(b) The department, upon receiving a record of 
the conviction of any person upon a charge of op- 
erating a motor vehicle while the license of such 
person is suspended or revoked, shall immediately 
extend the period of such first suspension or revy- 
ocation for an additional like period. (1935, c. 52, 
See 

Cross Reference.—As to period of suspension or revoca- 
tion, see § 20-19, 

Editor’s Note.—Section 9 of Chapter 346 of the Public 
Laws of 1943, makes violation of sections 7 and 8 of the 
act ground for the revocation of license of 15-year-olds li- 
censed for two years under the act. Section 7 makes it 
unlawful for any person under 16 to drive a vehicle of 
more than 1% tons in weight or to drive a vehicle hauling 
any material of a highly inflammable nature. Section 8 
provides that no license shall be issued to any person under 
16 except upon written application of parent or person in 
loco parentis. 

§ 20-18. Conviction for failure to dim, etc., 
lights not ground for suspension or revocation.— 
Conviction of the offense of failure to shift, de- 
press, deflect, tilt or dim the beams of the head 
lamps whenever a motor vehicle meets another ve- 
hicle on the highways of this state shall not be 
cause for the suspension or revocation of the oper- 
ator’s or chauffeur’s license under the terms of this 
article. (1939, c. 351, s. 2.) 

Cited in State v. McDaniels, 219 N. C. 763, 14 S. E. (2d) 
793. 

§ 20-19. Period of suspension or revocation. 
—The department shall not suspend a license for 
a period of more than one year and upon revoking 
a license shall not in any event grant application 
for a new license until the expiration of one year. 
(1935, c. 52, s. 13.) 


§ 20-20. Surrender and return of license.—The 
department upon suspending or revoking a license 
shall require that such license shall be sur- 
rendered to and be retained by the department 
except that at the end of a period of suspension 
such license so surrendered shall be returned to 
the licensee. (1935, c. 52, s. 14; 1943, c. 649, s. 4.) 

Editor’s Note.—The 1943 amendment struck out provision 
relating to chauffer’s badge. 

§ 20-21. No operation under foreign license dur- 
ing suspension or revocation in this state-——Any 
resident or nonresident whose operator’s or chauf- 
feur’s license or right or privilege to operate 
a motor vehicle in this State has been sus- 
pended or revoked as provided in this article shall 
not operate a motor vehicle in this State under a 
license, permit or registration issued by another 
jurisdiction or otherwise during such suspension, 
or after such revocation until a new license is ob- 
tained when and as permitted under this article. 
(1935, c. 52, s. 15.) 

§ 20-22. Suspending privileges of nonresidents 
and reporting convictions.—(a) The privilege of 
driving a motor vehicle on the highways of this 
State given to a nonresident hereunder shall be 
subject to suspension or revocation by the depart- 
ment in like manner and for like cause as an op- 
erator’s or chauffeur’s license issued hereunder 
may be suspended or revoked. 

(b) The department is further authorized, up- 
on receiving a record of the conviction in this State 
of a non-resident driver of a motor vehicle of any 
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offense under the motor vehicle laws of this State, 
to forward a certified copy of such record to the 
motor vehicle administrator in the state wherein 
the person so convicted is a resident. (1935, c. 
52, s. 16.) 


§ 20-23. Suspending resident’s license upon con- 
viction in another state—The department is au- 
thorized to suspend or revoke the license of any 
resident of this State upon receiving notice of the 
conviction of such person in another state of any 
offense therein which, if committed in this State, 
would be grounds for the suspension or revocation 
of the license of an operator or chauffeur. (1935, 
c. 52, s. 17.) 


§ 20-24. When court to forward license to de- 
partment and report convictions.—(a) Whenever 
any person is convicted of any violation of the mo- 
tor vehicle laws of this State, a notation of such 
conviction shall be entered by the court upon the 
license of the person so convicted. Whenever any 
person is convicted of any offense for which this 
article makes mandatory the revocation of the op- 
erator’s or chauffeur’s license of such person by 
the department, the court in which such conviction 
is had shall require the surrender to it of all op- 
erator’s and chauffeur’s licenses then held by the 
person so convicted and the court shall thereupon 
forward the same, together with a record of such 
conviction, to the department. 

(b) Every court having jurisdiction over offenses 


committed under this article, or any other law of ' 


this State regulating the operation of motor ve- 
hicles on highways, shall forward to the depart- 
ment a record of the conviction of any person in 
said court for a violation of any said laws, and 
may recommend the suspension of the operator’s 
or chauffeur’s license of the person so convicted. 

(c) For the purpose of this article the term 
“conviction” shall mean a final conviction. Also, 
for the purposes of this article a forfeiture of bail 
or collateral deposited to secure a defendant’s ap- 
pearance in court, which forfeiture has not been 
vacated, shall be equivalent to a conviction. 

(d) Pending an appeal, the court from which the 
appeal is taken shall make such recommendation 
to the department relative to suspension of license 
until the appeal shall have been finally determined, 
as to it may seem just and proper under the cir- 
cumstances. 

(e) After November 1, 1935, no operator’s or 
chauffeur’s license shall be suspended or revoked 
except in accordance with the provisions of this 
article. (1935, c. 52, s. 18.) 

Jurisdiction to Revoke.——A municipal court is without au- 
thority to revoke a driver’s license, the power to suspend 
or revoke drivers’ licenses being vested exclusively in the 
department of revenue, subject to the right of review by 


the superior court, as provided in the following section. 
State v. McDaniels, 219 N. C. 763, 14 S. E. (2d) 793. 


§ 20-25. Right of appeal to court.—Any per- 
son denied a license or whose license has been 
cancelled, suspended or revoked by the depart- 
ment, except where such cancellation is mandatory 
under the provisions of this article, shall have a 
right to file a petition within thirty (30) days 
thereafter for a hearing in the matter in the su- 
perior court of the county wherein such person 
shall reside, or to the resident judge of the dis- 
trict or judge holding the court of that district, 
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or special or emergency judge holding a court in 
such district in which the violation was committed, 
and such court or judge is hereby vested with ju- 
risdiction and it shall be its or his duty to set the 
matter for hearing upon thirty (36) days-.written 
notice to the department, and thereupon to take 
testimony and examine into the facts of the case, 
and to determine whether the petitioner is entitled 
to a license or is subject to suspension, cancella- 
tion or revocation of license under the provisions 
of this article: “(1935,-c/ 52):s. 19.) 


§ 20-26. Records.—The department shall keep 
a record of proceedings and orders pertaining to 
all licenses granted, refused, suspended or re- 
voked by the department. It shall furnish with- 
out charge, for official use only, certified copies of 
certificates and licenses and documents relating 
thereto, to officials of the State, counties and mu- 
nicipalities or to any court in this State. A charge 
not to exceed one dollar ($1.00) shall be made by 
the department for copies furnished for other than 
official use. (1935, c. 52, s. 20.) 


§ 20-27. Availability of records. — All records 
of the department pertaining to application and 
to operator’s and chauffeur’s license, except the 
confidential medical report referred to in section 
20-7, of the current or previous five years shall be 
open to public inspection at any reasonable time 
during office hours. (1935, c. 52, s. 21.) 


§ 20-28. Unlawful to drive while license sus- 
pended or revoked.—Any person whose operator’s 
or chauffeur’s license has been suspended or re- 
voked, as provided in this article, and who shall 
drive any motor vehicle upon the highways of this 
State while such license is suspended or revoked, 
may be guilty of a misdemeanor and upon con- 
viction shall be punished by imprisonment for 
not more than six months, and there may be im- 
posed in addition thereto a fine of not more than 
five hundred dollars ($500.00). (1935, c. 52, s. 22.) 


§ 20-29. Surrender of license—Any person op- 
erating or in charge of a motor vehicle, when re- 
quested by an officer in uniform, or, in the event 
of accident in which the vehicle which he is op- 
erating or in charge of shall be involved, when 
requested by any other person, who shall refuse 
to write his name for the purpose of identification 
or to give his name and address and the name and 
address of the owner of such vehicle, or who shall 
give a false name or address, or who shall refuse, 
on demand of such officer or such other person, 
to produce his license and exhibit same to such 
officer or such other person for the purpose of 
examination, or who shall refuse to surrender his 
license on demand of the department, or fail to 
produce same when requested by a court of this 
State, shall be guilty of a misdemeanor and upon 
conviction shall be punished as provided in this 
article, (1935, .c. 52, s>23.) 


§ 20-29.1. Commissioner may reauire reexam- 
ination—The commissioner of motor vehicles, 
having good and sufficient cause to believe that a 
licensed operator or chauffeur is incompetent or 
otherwise not qualified to be licensed, may, upon 
written notice of at least five days to such 
licensee, require him to submit to a reexamina- 
tion to determine his competency to operate a 
motor vehicle. Upon the conclusion of such 
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examination, the commissioner shall take such 
action as may be appropriate, and may suspend 
or revoke the license of such person or permit 
him to retain such license, or may issue a license 
subject to restrictions. Refusal or neglect of the 
licensee to submit to such reexamination shall be 
grounds for the suspension or revocation of his 
license. (1943, c. 787, s. 2.) 


; 


§ 20-30. Violations of license provisions.—It 
shall be unlawful for any person to commit any 
of the following acts: 


(a) To display or cause to be displayed or to 
havé in possession any operator’s or chauffeur’s 
license, knowing the same to be fictitious or to 
have been cancelled, revoked, suspended or altered. 

(b) Te counterfeit, sell, lend to, or knowingly 
permit the use of, by one not entitled thereto, any 
operator’s or chauffeur’s license. 

(c) To display or to represent as one’s own a 
license not issued to the person so displaying same. 

(d) To fail or refuse to surrender to the depart- 
ment upon demand any license or the badge of any 
chauffeur whose license has been suspended, can- 
celled or revoked as provided by law. 

(e) To use a false or fictitious name or give a 
false or fictitious address in any application for an 
operator’s or chauffeur’s license, or any renewal 
or duplicate thereof, or knowingly to make a false 
statement or knowingly conceal a material fact or 
otherwise commit a fraud in any such application. 
Any license procured as aforesaid shall be void 
from the issuance thereof, and any monies paid 


therefor shall be forfeited to the State. (1935, c. 
Beso) 
§ 20-31. Making false affidavits perjury. — 


Any person who shall make any false affidavit, or 
shall knowingly swear or affirm falsely, to any 
matter or thing required by the terms of this arti- 
cle to be sworn to or affirmed shall be guilty of 
perjury and upon conviction shall be punished by 
fine or imprisonment as other persons committing 
perjury are punishable under the laws of this 
State. (1935, c. 52, s. 25.) 


Cross Reference.—As to perjury, see § 14-209, et seq. 


§ 20-32. Unlawful to permit unlicensed minor 
to drive motor vehicle—lIt shall be unlawful for 
any person to cause or knowingly permit any 
minor over sixteen and under the age of eight- 
een years to drive a motor vehicle upon a high- 
way as an operator, unless such minor shall have 
first obtained a license to so drive a motor vehicle 
under the provisions of this article. (1935, c. 52, 
Seo.) 


Editor’s Note—Acts 1943, c. 346, 8 6, in force for two 
years from March 1, 1943, amended this section by changing 
the first age mentioned therein from sixteen to fifteen years. 

The cases treated below were decided under a correspond- 
ing provision of an earlier law, but should be of assistance 
in the interpretation of the present section. 

Viclation of Age Limit as Negligence.—Where ‘a person 
within the age prohibited by the statute runs an automo- 
bile upon and injures a pedestrain, the violation of the 
statute is negligence per se, and a charge by the court that 
it is a circumstance from which the jury could infer negli- 
gence is reversible error. Taylor v. Stewart, 172 IN, C9 203; 

5 
Bear sient for. Injuries—While it is negligence per 
se for one within the prohibited age to run an automobile, 
it is necessary that such negligence proximately cause the 
injury for damages to be recovered on that account, with 
the burden of proof on the plaintiff to show it by the pre- 
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ponderance of the evidence. 
203, 90 S. E. 134. 

Same—Jury Question.—It is for the jury to determine 
whethet a competent and careful chauffeur of maturer years 
could have avoided the injury under the circumstances, or 
whether it was due to the fact that a lad within the prohib- 
ited age was running it at the time. ‘Taylor v. Stewart, 172 
IN: (Ce 20855204590) S. Ee . 134: 

Same—Liability of Father——While ordinarily a father is 
not held responsible in damages for the negligent acts of his 
minor son done without his knowledge and consent, such 
may be inferred, as where the father constantly permitted 
his 13 year-old son to run his automobile. Taylor v. Stew- 
art, 172 N. C. 203, 204, 90 S. E. 134. 

Liability of Owner for Torts of Driver.—See Cates vy. Hall, 
171 N. C. 360, 88 S. E. 524; Linville v. Nissen, 162 N. C. 95, 
77'S. E. 1096; Williams v. May, 173 N. C. 78, 91 S. E. 604; 
Wilson v. Polk, 175 N. C. 490, 95 S. E. 849. For a complete 
treatment, see 2 N. C. Law Rev. 181 et seq. 

Same—Where Driver Is Son.—Clark vy. Sweaney, 176 N. 
C. 529, 97 S. EB. 474; Linville v. Nisson, 162 N. C. Sie OA Ee 
1096. See 2 N. C. Law Rev. 181 et seq. 


Taylor v. Stewart, 172 N. C. 


§ 20-33. Unlawful to employ unlicensed chauf- 
feur.—No person shall employ any chauffeur to 
operate a motor vehicle who is not licensed as 
provided by this article. (1935, c. 52, s. 27.) 


§ 20-34. Unlawful to permit violations of this 
article—No person shall authorize or knowingly 
permit a motor vehicle owned by him or under 
his control to be driven by any person who has 
no legal right to do so or in violation of any of the 
provisions of this article. (1935, c. 52, s. 28.) 


§ 20-35. Penalties for misdemeanor. — (a) It 
shall be a misdemeanor to violate any of the pro- 
visions of this article unless such violation is by 
this article or other law of this State declared to 
be a felony. 

(b) Unless another penalty is in this article or 
by the laws of this State provided, every person 
convicted of a misdemeanor for the violation of 
any provision of this article shall be punished by 
a fine of not more than five hundred ($500.00) dol- 
lars or by imprisonment for not more than six 
(6) months. (1935, c. 52, s. 29.) 


§ 20-36. Fees——(a) The fees charged for the li- 
censes herein provided for shall be as follows: 

For an operator’s license the sum of one ($1.00) 
dollar, which shall continue the license in effect 
until revoked or cancelled; chauffeur’s license two 
($2.00) dollars annually, or until revoked: Pro- 
vided, that no charge shall be made for any pri- 
vate operator’s license which shall be applied for 
prior to November first, one thousand nine hun- 
dred and thirty-five. 

(b) All fees collected under the provisions ot 
this article shall be paid by the commissioner of 
revenue to the state treasurer to be credited by 


him to the state highway fund. .(1935, c. 52, 
5.30)) 


§ 20-37. Limitations on issuance of licenses. 
—There shall be no operator’s or chauffeur's li- 
cense issued within this State other than that pro- 
vided for in this article, nor shall there be any 
other examination required: Provided, however, 
that cities and towns shall have the power to 
license, regulate and control drivers and operators 
of taxicabs within the city or town limits and to 
regulate and control operators of taxicabs operat- 
ing between the city or town to points, not incor- 
porated, within a radius of five miles of said city 
or town. (1935, c. 52, s. 34; 1942, c, 639, s. 2.) 

Editor’s Note.—The 1943 amendment adaed the proviso, 
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Art. 8. Motor Vehicle Act of 1937. 
Parte 


§ 20-38. Definition of words and phrases.—The 
following words and phrases when used in this 
article shall, for the purpose of this article, have 
the meanings respectively prescribed to them in 
this section, except in those instances where the 
context clearly indicates a different meaning: 

(a) Business District—The territory contiguous 
to a highway where seventy-five per cent or more 
of the frontage thereon for a distance of three 
hundred (300) feet or more is occupied by build- 
ings in use for business purposes. 

(b) Commissioner—Commissioner, when herein 
referred to, shall refer to the commissioner of mo- 
tor vehicles. 

(c) Department—Department herein used shall 
mean the department of motor vehicles acting di- 
rectly or through its duly authorized officers and 
agents. 

(d) Dealer—Every person engaged in the busi- 
ness of buying, selling, distributing, or exchanging 
motor vehicles, trailers or semi-trailers in this 
state, having an established place of business in 
this state and being subject to the tax levied by 
§ 105-89. 

(e) Essential Parts. — All integral and body 
parts of a vehicle of any type required to be regis- 
tered hereunder, the removal, alteration or substi- 
tution of which would tend to conceal the identity 
of the vehicle or substantially alter its appearance, 
model, type, or mode of operation. 

(f) Established Place of Business.—The place 
actually occupied either continuously or at regular 
periods by a dealer or manufacturer, where his 
books and records are kept and a large share of 
his business is transacted. 

(g) Explosives. — Any chemical compound or 
mechanical mixture that is commonly used or in- 
tended for the purpose of producing an explosion 
and which contains any oxidizing and combustive 
units or other ingredients in such proportions, 
quantities, or packing that an ignition by fire, by 
friction, by concussion, by percussion, or by a 
detonator of any part of the compound or mixture 
may cause such a sudden generation of highly 
heated gases that the resultant gaseous presses are 
capable of producing destructible effects on con- 
tiguous objects or of destroying life or limb. 

(h) Farm Tractor. — Every motor vehicle de- 
signed and used primarily as a farm implement 
for drawing plows, mowing machines, and other 
implements of husbandry. 

(i) Foreign Vehicle—Every vehicle of a type 
required to be registered hereunder brought into 
this state from another state, territory or country, 
other than in the ordinary course of business, by 
or through a manufacturer or dealer and not regis- 
tered in this state. 

(j) House Trailer—Any trailer or semi-trailer 
so designed and equipped.as to provide living and/ 
or sleeping facilities and drawn by a motor vehicle. 

(k) Implement of Husbandry. — Every vehicle 
which is designed for agricultural purposes and 
used exclusively in the conduct of agricultural op- 
erations. 

(1) Intersection.—The area embraced within the 
prolongation of the lateral curb lines or, if none, 
then the lateral boundary lines of two or more 
highways which join one another at any angle 
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whether or not one such highway crosses the 
other. 

(m) Local Authorities—Every county, munici- 
pality, or other territorial district with local board 
or body having authority to adopt local police reg- 
ulations under the constitution and laws of this 
state. 

(n) Manufacturer—Every person engaged in 
the business of manufacturing motor vehicles, 
trailers or semi-trailers. 

(o) Metal Tire. — Every tire the surface of 
which in contact with the highway is wholly or 
partly of metal or other hard, non-resilient mate- 
rial. , 

(p) Motor Vehicle. — Every vehicle which is 
self-propelled and every vehicle which is propelled 
by electric power obtained from trolley wires but 
not operated upon rails, and every vehicle de- 
signed to run upon the highways which is pulled 
by a self-propelled vehicle. 

(q) Passenger Vehicles. — (1) Excursion pas- 
senger vehicles. 

Passenger vehicles kept in use for the purpose 
of transporting persons on sight-seeing or travel 
tours. 

(2) For hire passenger vehicles. 

Passenger motor vehicles engaged in the busi- 
ness of transporting passengers for compensation; 
but this classification shall not include motor ve- 
hicles of seven-passenger capacity or less operated 
by the owner where the cost of operation is shared 
by neighbor fellow, workmen between their homes 
and the place of regular daily employment, when 
operated for not more than two trips each way 
per day, nor shall this classification include 
automobiles operated by the owner where the 
cost of operation is shared by the passengers on a 
“share the expense” plan. 

(3) Franchise bus carriers. 

Passenger motor vehicles operated under a fran- 
chise certificate issued by the utilities commis- 
sion under §§ 62-103 to 62-121, for operation on 
the public highways of this state between fixed 
termini or over a regular route for the transporta- 
tion of persons or property for compensation. 

(4) Motorcycle. 

Every motor vehicle having a saddle for the use 
of the rider and designed to travel on not more 
than three wheels in contact with the ground, but 
excluding a tractor. 

(5) U-Drive-It passenger vehicles. 

Passenger motor vehicles used for the purpose 
of rent or lease to be operated by the lessee. 

(6) Private passenger vehicles. 

All other passenger vehicles not included in the 
above definitions. 

(r) Property-Hauling Vehicles. — (1) Contract 
hauler vehicles. 

Motor vehicles used for the transportation of 
property for hire, but not licensed as franchise 
hauler vehicles under the provisions of §§ 62-103 
to 62-121: Provided, it shall not be construed to 
include the transportation of farm crops or prod- 
ucts, including logs, bark, pulp and tannic acid 
wood delivered from farms and forests to the first 
or primary market, nor to merchandise hauled 
for neighborhood farmers incidentally and not as 
a regular business in going to and from farms 
and primary markets. Provided further, that the 
term “for hire” as used herein shall include every 
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arrangement by which the owner of a motor ve- 
hicle uses, or permits such vehicle to be used, for 
the transportation of the property of another for 
compensation, subject to the exemptions afore- 
said. Provided, however, that the term “for hire” 
shall not include motor vehicles whose sole opera- 
tion in carrying the property of others is limited 
to the transportation of T. V. A. or A. A. A. phos- 
phate, and/or agricultural limestone in bulk which 
is furnished as a grant-of aid under the United 
States agricultural adjustment administration. 

(2) Franchise hauler vehicles. 

Every motor vehicle used for the transportation 
of property between fixed termini, or over a regu- 
lar route, with the right to make occasional trips 
off said route as provided in §$§ 62-103 to 62-121: 
Provided, only such vehicles shall be so classified 
as the utilities commission shall determine to be 
reasonably necessary for the proper handling of 
the business on said route, and the determination 
so arrived at shall be duly certified by the utilities 
commissioner to the motor vehicle bureau. 

(3) Private hauler vehicles. 

All motor vehicles used for the transportation 
of property not falling within one of the above de- 
fined classifications. 


(4) Semi-Trailer. 

Every vehicle without motive power designed 
for carrying property or persons and for being 
drawn by a motor vehicle, and so constructed that 
part of its weight and/or its load rests upon or is 
carried by the pulling vehicle. 


(5) Trailers. 

Every vehicle without motive power designed 
for carrying property or persons wholly on its own 
structure and to be drawn by a motor vehicle. 
This shall include so-called pole trailers or a pair 
of wheels used primarily to balance a load, rather 
than for purposes of transportation. 

(s) Non-Resident.—Every person who is not a 
resident of this state. 

(t) Owner.—A person who holds the legal title 
of a vehicle or, in the event a vehicle is subject to 
an agreement for conditional sale or lease thereof, 
with the right of purchase upon performance of 
the conditions stated in the agreement and with 
the immediate right of possession vested in the 
original vendee or lessee; or, in the event a mort- 
gagor of a vehicle is entitled to possession, then 
such conditional vendee or lessee or mortgagor 
shall be deemed the owner for the purpose of this 
article. 

(u) Person.—Every natural person, firm, co- 
partnership, association, corporation, or govern- 
mental agency. 

(v) Pneumatic Tire—Every tire in which com- 
pressed air is designed to support the load. 

(w) Private Road or Driveway.—Every road or 
driveway not open to the use of the public as a 
matter of right for the purpose of vehicular traffic. 

(w)1. Residential District—-The territory con- 
tiguous to a highway not comprising a business 
district, where seventy-five per cent or more of 
the frontage thereon for a distance of three hun- 
dred (300) feet or more is mainly occupied by 
dwellings or by dwellings and buildings in use for 
business purposes. 

(x) Reconstructed Vehicle—Every vehicle of a 
type required to be registered hereunder materially 
altered frem its original construction by the re- 
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moval, addition, or substitution of essential parts, 
new or used. 

(y) Road Tractor—Every motor vehicle de- 
signed and used for drawing other vehicles upon 
the highway and not so constructed as to carry 
any part of the load, either independently or as a 
part of the weight of the vehicle so drawn. 

(z) Safety Zone.—The area or space officially 
set aside within a highway for the exclusive use 
of pedestrians and which is so plainly marked or 
indicated by proper signs as to be plainly visible 
at all times while set apart as a safety zone. 

(aa) Specially Constructed Vehicles. — Every 
vehicle of a type required to be registered hereun- 
der not originally constructed under a distinctive 
name, make, model, or type by a generally rec- 
ognized manufacturer of vehicles and not materi- 


ally altered from its original construction. 


(bb) Special Mobile Equipment.—Every vehicle 
not designed or used primarily for the transpor- 
tation of persons or property, but incidentally op- 
erated or moved over the highways, such as farm 
tractors, road construction or maintenance ma- 
chinery, ditch-digging apparatus, well-boring ap- 
paratus, and concrete mixers. The foregoing enu- 
meration shall be deemed partial and shall not 
operate to exclude other vehicles which are with- 
in the general terms of this section. 


(cc) Street and Highway.—The entire width 
between property lines of every way or place of 
whatever nature, when any part thereof is open 
to the use of the public as a matter of right for 
the purposes of vehicular traffic. 


(dd) Solid Tire—Every tire of rubber or other 
resilient material which does not depend upon 
compressed air for the support of the load. 


(ee) Truck Tractor. — Every motor vehicle 
designed and used primarily for drawing other ve- 
hicles and not so constructed as to carry any load 
independent of the vehicle so drawn. 

(ff) Vehicle. — Every device in, upon, or by 
which any person or property is or may be trans- 
ported or drawn upon a highway, excepting de- 
vices moved by human power or used exclusively 
upon fixed rails or tracks; provided, that for the 
purposes of this article bicycles shall be deemed 
vehicles, and every rider of a bicycle upon a high- 
way shall be subject to the provisions of this arti- 
cle applicable to the driver of a vehicle except 
those which by their nature can have no applica- 
HOME 193i AOR Se 1939, C.275° 1941, cc. 22) 
36, 196; 1943, cc. 201, 202.) 


Editor’s Note.—The 1939 amendment changed subsection 
(a), added the second proviso to subsection (r) (1), added 
the proviso to subsection (ff) and inserted subsection (w) 1. 

The second 1941 act amended subdivision (1) of subsection 
(r) as it appeared in the original act. It ignored the second 
proviso which had been added by Public Laws 1939, c. 2/55 
and the last proviso which was added by the first 1941 
amendment. 

For comment on the 1941 amendment, see 19 N. C. Law 
Rev. 514. 

The first 1943 amendment inserted in subsection (r) (1) 
that part of the first proviso beginning with the words 
“nor to merchandise.” The second 1943 amendment added 
at the end of subsection (q) (2) the clause relating to 
“share the expense” plans. 

The cases treated below were decided under the corre- 
sponding provisions of the earlier law, but should be of as- 
sistance in the interpretation of the present section. 

“Auto Truck” Defined as Automobile—See Bethlehem 
Motors Corp. v. Flynt, 178 N. C. 399, 100 S. E. 693. 

Motorcycle. — Statutory definition cited in Anderson v. 
Life, etc., Ins. Co., 197 N. C. 72, 76, 147 S. E. 693, holding 
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that the expression “motor driven car’ in an insurance 
policy excludes a motorcycle. 

Intersection—Under this section where one public high- 
way joins another, but does not cross it, the point where 
they join is an intersection of public highways. Goss v. 
Williams, 196 N. C. 213, 145 S. E. 169, citing Vartanian, 
Law of Automobiles, Part II, chapter 1, p. 414, note. 

Bicycle-—Under this section a bicycle is deemed a vehicle, 
and the rider of a bicycle upon the highway is subject to 
the applicable provisions of the statutes relating to motor 
vehicles. Wan Dyke vy. Atlantic Greyhound Corp., 218 N. 
G@iy283, 00S! B. (2d) 727. : 

A bicycle is a vehicle and is subject to provisions of the 
motor vehicle act except those which by their nature can 
have no application. ‘Tarrant v. Pepsi-Cola Bottling Coi; 
221 N. C. 390, 20 S. E. (2d) 565. ’ 

Residential District—A charge defining a “residential dis- 
trict”? as being “the territory contiguous to a highway, not 
comprising a business district, when the frontage on the 
highway for a distance of 300 feet or more is mainly oc- 
cupied by dwellings and buildings in use for business” is 
held without error, the definition of a residential district in 
chapter 148, Public Laws of 1927, Art. 1, § (s), not having 
been repealed by this section. Reid v. City Coach Co., 215 
N. C. 469, 2 S. E. (2d) 578, 123 A. I. R. 140. But note 
1939 amendment adding subd. (w) 1. 

Where the evidence established that the scene of the ac- 
cident was not in a business district, and there was no evl- 
dence that defendant’s vehicle was being driven in excess 
of 20 miles an hour, whether the accident occured in a resi- 
dential district as defined by subsection (w) 1 of this section, 
was held immaterial, since such speed did not violate the 
statutory restriction. Mitchell v. Melts, 220 N. C. 793, 18 
S. E. (2d) 406. 

That part of a highway comprising an intersection may 
not properly be considered in applying subsection (w) 1 of 
this section to any given locality. Mitchell v. Melts, 220 N. 
C. 793, 800, 18 S. E. (2d) 406. 

Business District.—Uncontradicted testimony that only 
two business buildings front on the street in the block in 
which the accident occured and that both of them together 
comprise not more than 40 feet frontage, establishes as a 
matter of law that the locus in quo is not a business district 
as defined by subsection (a) of this section. Mitchell v. 
Melts, 220 N. C. 793, 18 S. EB. (2d) 406. 

Applied in State v. Brooks, 210 N. C. 273, 186 S$. E. 237; 
Kelly v. Hunsucker, 211 N. C. 153, 189 S. E. 664; Wooten v. 
Smith, 215 N. C. 48, 200 S. E. 921. 

Cited in Latham v. Elizabeth City Orange Crush Bottling 
Co., 213 N. C. 158, 195 S. E. 372; Goss v. Williams, 196 N. 
cG, 213,°145 S. B. 169;, Bass: v. ‘Hocutt, 2271 N.C. 218, 19 "s; 
IN.) @d) 871. 


Authority and Duties of Commissioner 
and Department. 


§ 20-39. Administering and enforcing laws; 
rules and regulations; agents, etc.; seal—(a) The 
commissioner is hereby vested with the power 
and is charged with the duty of administering and 
enforcing the provisions of this article and of all 
laws regulating the operation of vehicles or the use 
of the highways, the enforcement or administra- 
tion of which is now or hereafter vested in the de- 
partment. 

(b) The commissioner is hereby authorized to 
adopt and enforce such rules and regulations as 
may be necessary to carry out the provisions of this 
article and any other laws the enforcement and 
administration of which are vested in the depart- 
ment. 

(c) The commissioner is authorized to designate 
and appoint such agents, field deputies, and clerks 
as may be necessary to carry out the provisions of 
this article. 

(d) The commissioner shall adopt an official seal 
for the use of the department. (1937, c. 407, s. 4.) 

Cross Reference.—As to commissioner and organization of 
department, see §§ 20-2, 20-3. 

§ 20-40. Offices of department—The commis- 
sioner shall maintain an office in Raleigh, North 
Carolina, and in such places in the state as he shall 
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deem necessary to properly carry out the provi- 
sions of this article. (1937, c. 407, s. 5.) 


§ 20-41. Commissioner to provide forms re- 
quired The commissioner shall provide suitable 
forms for applications. certificates of title and reg- 
istration cards, registration number plates and all 
other forms requisite for the purpose of this arti- 
cle, and shall prepay all transportation charges 
thereon. (1987, c. 407, s. 6.) 


§ 20-42. Authority to administer oaths and 
certify copies of records.—(a) Officers and em- 
ployees of the department designated by the com- 
missioner are, for the purpose of administering the 
motor vehicle laws, authorized to administer oaths. 
and acknowledge signatures, and shall do so with- 
out fee. 

(b) The commissioner and such officers of the 
department as he may designate are hereby au- 
thorized to prepare under the seal of the de- 
partment and deliver upon request a certified copy 
of any record of the department, charging a fee of 
fifty cents (50c) for each document so authenti- 
cated, and every such certified copy shall be ad- 
missible in any proceeding in any court in like 
manner as the original thereof. (19387, c. 407, s. 7.) 


Cross Reference.—As to copy of record kept by commis- 


sioner, etc., certified by commissioner, as evidence, see § 
8-37. , 


§ 20-48. Records of department.—(a) All rec- 
ords of the department, other than those declared 
by law to be confidential for the use of the de- 
partment, shall be open to public inspection dur- 
ing office hours. 

(b) The commissioner may destroy any registra- 
tion records of the department which have been 
maintained on file for three years which he may 
deem obsolete and of no further sefvice in carry- 
ing out the powers and duties of the department. 
(1937, c. 407, s. 8). 


§ 20-44. Authority to grant or refuse appli- 
cations.—The department shall examine and de- 
termine the genuineness, regularity and legality of 
every application for registration of a vehicle and 
for a certificate of title therefor, and of any other 
application lawfully made in the department, and 
may in all cases make investigation as may be 
deemed necessary or require additional information, 
and shall reject any such application if not satis- 
fied of the genuineness, regularity, or legality 
thereof or the truth of any statement contained 
therein, or for any other reason, when authorized 
by law. (1937, c. 407, s. 9.) 


§ 20-45. Seizure of documents and plates.— 
The department is hereby authorized to take 
possession of any certificate of title, registration 
card, permit, license, or registration plate issued 
by it upon expiration, revocation, cancellation, or 
suspension thereof, or which is fictitious, or which 
has been unlawfully or erroneously issued, or 
Mere has been unlawfully used. (1937, c. 407, 
s. 10. 


§ 20-46. Distribution of synopsis of laws.— 
The department may publish a synopsis or sum- 
mary of the laws of this state regulating the op- 
eration of vehicles, and deliver to any person on 


request a copy thereof without charge, (1937, c.. 
407, s. 11.) 
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§ 20-47. Department may summon _ witnesses 
and take testimony.—(a) The commissioner and 
officers of the department designated by him shall 
have authority to summon witnesses to give testi- 
mony under oath or to give written deposition up- 
on any matter under the jurisdiction of the depart- 
ment. Such summons may require the production 
of relevant books, papers, or records. 

(b) Every such summons shall be served at least 
five days before the return date, either by personal 
service made by any person over eighteen years 
of age or by registered mail, but return acknowl- 
edgment is required to prove such latter service. 
Failure to obey such a summons so served shall 
constitute a misdemeanor. The fees for the at- 
tendance and travel of witnesses shall be the same 
as for witnesses before the superior court. 

(c) The superior court shall have jurisdiction, 
upon application by the commissioner, to enforce 
all lawful orders of the commissioner under this 
section. (1937, c. 407, s. 12.) 


Cross References—As to misdemeanors 
specific punishment is prescribed, see § 14-3. 
of witnesses generally, see § 2-52. 


for which no 
As to fees 


§ 20-48. Giving of notice—Whenever the de- 
partment is authorized or required to give any 
notice under this article or other law regulating the 
operation of vehicles, unless a different method of 
giving such notice is otherwise expressly pre- 
scribed, such notice shall be given either by per- 
sonal delivery thereof to the person to be so noti- 
fied or by deposit in the United States mail of 
such notice in an envelope with postage prepaid, 
addressed to such person at his address as shown 
by the records of the department. The giving of 
notice by mail is complete upon the expiration 
of four days after such deposit of such notice. 
Proof of the giving of notice in either such man- 
ner may be made by the certificate of any officer 
or employee of the department or affidavit of any 
person over twenty-one years of age, naming the 
person to whom such notice was given and speci- 
fying the time, place, and manner of the giving 
thereof. (1937, c. 407, s. 13.) 


§ 20-49. Police authority of department—The 
commissioner and such officers and inspectors 
of the department as he shall designate and all 
members of the highway patrol shall have the 
power: 

(a) Of peace officers for the purpose of enforc- 
ing the provisions of this article and of any other 
law regulating the operation of vehicles or the use 
of the highways. : 

(b) To make arrests upon view and without war- 
rant for any violation committed in their presence 
of any of the provisions of this article or other 
laws regulating the operation of vehicles or the use 
of the highways. j 

(c) At all times to direct all traffic in conform- 
ance with law, and in the event of a fire or other 
emergency or to expedite traffic or to insure safety, 
to direct traffic as conditions may require, not- 
withstanding the provisions of law. , 

(d) When on duty, upon reasonable belief that 
any vehicle is being operated in violation of any 
provision of this article or of any other law regu- 
lating the operation of vehicles to require the 
driver thereof to stop and exhibit his driver’s li- 
cense and the registration card issued for the ve- 
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hicle, and submit to an inspection of such vehicle, 
the registration plates and registration card there: 
on or to an inspection and test of the equipment 
of such vehicle. 


(e) To inspect any veliicle of a type required ta 
be registered hereunder in any public garage or 
repair shop or in any place where such vehicles are 
held for sale or wrecking, for the purpose of locat- 
ing stolen vehicles and investigating the title and 
registration thereof. 


(f) To serve all warrants relating to the enforce- 
ment of the laws regulating the operation of ve- 
hicles or the use of the highways. 

(g) To investigate traffic accidents and secure 
testimony of witnesses or of persons involved. 

(h) To investigate reported thefts of motor ve- 
hicles, trailers and semi-trailers. (1937, c. 407, s. 
14.) 


Part 3. Registration and Certificates of Titles of 
Motor Vehicles. 


§ 20-50. Owner to secure registration and cer- 
tificate of title—Every owner of a vehicle in- 
tended to be operated upon any highway of this 
state and required by this article to be registered 
shall, before the same is so operated, apply to the 
department for and obtain the registration there- 
of, the registration plates therefor, and a certificate 
of title therefor, and attach the registration plates 
to the vehicle, except when an owner is permitted 
to operate a vehicle under the registration provi- 
sions relating to manufacturers, dealers and non- 
residents contained in § 20-79: Provided, that 
nothing herein contained shall require the appli- 
cation for or the issuance of a certificate of title 
for a trailer having not more than two wheels 
with a gross weight of vehicle and load of twenty- 
five hundred (2500) pounds or less, and towed by 
a passenger car but before operating a trailer as 
described above upon the highways of the state, 
the owner thereof must obtain the registration 
thereof and pay the registration fees as now 
provided by part seven of this article. (1937; 'e. 
407, s. 15; 1943, c. 648.) 


Editor’s Note.—The 1943 amendment rewrote the proviso. 

The cases treated below were decided under the corres- 
ponding provisions of the earlier law, but should be of as- 
sistance in the interpretation of the present section. 

Purpose as Compared with Mortgage Registration Stat- 
ute.—This statute is a police regulation to protect the 
general public from fraud, imposition and theft of motor 
vehicles. The registration statute, secs. 47-20 and 47-23, spe- 
cifically protects mortgagees. Carolina Discount Corp. v: 
Landis Motor Co., 190 N. C. 157, 160, 129 S. E. 414. 

Effect upon Mortgage Registration Statute——The pro- 
visions of secs. 47-20 and 47-23 are not affected or repealed by 
this article as amended. Carolina Discount Corp. v. Lan- 
dis Motor Co., 190 N. C. 157, 160, 129 S. E.- 414. 

Necessity of Registering Conditional Sale Contracts. — 
All chattel mortgages and  conditional-sale contracts 
on motor vehicles must be registered in the county in 
which the mortgagor resides, and in case the mortgagor 
resides out of the State, then in the county where the 
said motor vehicle is situated, in order to obtain immunity 
against the creditors and purchasers for value, from the 
mortgagor. The conditional-sale contract, purchased by 
the plaintiff, never having been registered, is invalid as 
against the defendant, a purchaser for full value. Caro- 
lina Discount Corp. v. Landis Motor Co., 1909 N. C. 157, 
160, 129 S. E. 414. 


§ 20-51. Exempt from registration.—The follow- 
ing shall be exempt from the requirement of reg- 
istration and certificate of title: (a) Any such ve- 
hicle driven or moved upon a highway in conform- 
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ance with the provisions of this article relating to 
manufacturers, dealers, or nonresidents: 

(b) Any such vehicle which is driven or moved 
upon a highway only for the purpose of crossing 
such highway from one property to another. 

(c) Any implement of husbandry, whether of a 
type otherwise subject to registration hereunder 
or not, which is only incidentally operated or 
moved upon a highway. 

(d) Any special mobile equipment as herein de- 
fined. 

(e) No certificate of title need be obtained for 
any vehicle of a type subject to registration 
owned by the government of the United States. 

(f) Farm tractors and trailers or semi-trailers 
with rubber tires used in farming operations, if 
such farm tractors or trailers or semi-trailers are 
otherwise exempt from registration, shall not be 
rendered subject to registration by reason of the 
use of such vehicles upon public highways by the 
owner of a farm in transporting wood, fertilizer, 
farm products, farm supplies, farm implements, 
or farm equipment from place to place on the 
same farm or from one farm to another. (1937, 
c. 407, s. 16; 1943, c. 500.) 

Cress References.—As to manufacturers and dealers, see 


§ 20-79. As to non-residents, see § 20-83. 
Editor’s Note.—The 1943 amendment added paragraph (f). 


§ 20-52. Application for registration and cer- 
tificate of title—(a) Every owner of a vehicle 
subject to registration hereunder shall make ap- 
plication to the department for the registration 
thereof and issuance of a certificate of title for 
such yehicle upon the appropriate form or forms 
furnished by the department, and every such ap- 
plication shall bear the signature of the owner 
written with pen and ink, and said signature shall 
be acknowledged by the owner before a person 
authorized to administer oaths, and said applica- 
tion shall contain: 


1. The name, bona fide residence and mail ad- 
dress of the owner or business address of the 
owner if a firm, association or corporation; 

2. A description of the vehicle, including, in so 
far as the hereinafter specified data may exist 
with respect to a given vehicle, the make, model, 
type of body, the serial number of the vehicle, the 
engine and other identifying numbers of the ve- 
hicle and whether new or used, and if a new ve- 
hicle, the date of sale and actual date of delivery 
of vehicle by the manufacturer or dealer to the 
person intending to operate such vehicle; 

3. A statement of the applicant’s title and of all 
liens or encumbrances upon said vehicle and the 
names and addresses of all persons having any 
interest therein and the nature of every such in- 
LELesin 

4. Such further information as may reasonably 
be required by the department to enable it to de- 
termine whether the vehicle is lawfully entitled to 
registration and the owner entitled to a certificate 
of title. 

(b) When such application refers to a new or 
foreign vehicle purchased from a dealer, the ap- 
plication shall be accompanied by an application 
for certificate of title in the name of the dealer 
containing the description of vehicle, statement of 
dealer’s title and all liens or encumbrances upon 
said vehicle, the name and address of person to 
whom sold, date of sale, actual date vehicle was 
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delivered to purchaser, and such other information 
as may be required by the department. (1937, c. 
407 e017.) 


§ 20-53. Application for specially constructed, 
reconstructed, or foreign vehicle.—(a) In the event 
the vehicle to be registered is a specially con- 
structed, reconstructed, or foreign vehicle, such 
fact shall be stated in the application, and with 
reference to every foreign vehicle which has been 
registered outside of this state, the owner shall 
surrender to the department all registration cards 
and certificates of title or other evidence of such 
foreign registration as may be in his possession or 
under his control, except as provided in sub-divi- 
sion (b) hereof. 

(b) Where, in the course of interstate operation 
of a vehicle registered in another state, it is de- 
sirable to retain registration of said vehicle in such 
other state, such applicant need not surrender, but 
shall submit for inspection said evidence of such 
foreign registration, and the department in its dis- 
cretion, and upon a proper showing, shall register 
said vehicle in this state but shall not tssue a 
certificate of title for such vehicle. (1937, c. 407, 
Saulis2) 


§ 20-54. Authority for refusing registration or 
certificate of title—-The department shall refuse 
registration or issuance of a certificate of title or 
any transfer of registration upon any of the fol- 
lowing grounds: 

(a) That the application contains any false or 
fraudulent statement or that the applicant has 
failed to furnish required information or reason- 
able additional information requested by the d2- 
partment or that the applicant is not entitled to 
the issuance of a certificate of title or registration 
of the vehicle under this article; 

(b) That the vehicle is mechanically unfit or 
unsafe to be operated or moved upon the high4 
ways; 

(c) That the department has _ reasonable 
ground to believe that the vehicle is a stolen or 
embezzled vehicle, or that the granting of regis- 
tration or the issuance of a certificate of title would 
constitute a fraud against the rightful owner or 
other person having valid lien upon such vehicle; 

(d) That the registration of the vehicle stands 
suspended or revoked for any reason as provided 
in the motor vehicle laws of this state; 

(e) That the required fee has not been paid. 
(1937, c. 407, s. 19.) 

Cross Reference.—As to fees, see § 20-85. 


§ 20-55. Examination of registration records 
and index of stolen and recovered vehicles.—The 
department, upon receiving application for any 
transfer of registration or for original registra- 
tion of a vehicle, other than a new vehicle sold 
by a North Carolina dealer, shall first check the 
engine and serial numbers shown in the applica- 
tion against the indexes of registered motor ve- 
hicles, and against the index of stolen and recov- 
ered motor vehicles required to be maintained by 
this article. (1987, c. 407, s. 20.) 


§ 20-56. Registration indexes.—The department 
shall file each application received, and when sat- 
isfied as to the genuineness and regularity there- 
of, and that the applicant is entitled to register 
such vehicle and to the issuance of a certificate of 
title, shall register the vehicle therein deseribed 
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and keep a record thereof in suitable books or on 
index cards as follows: 

(a) Under a distinctive registration number as- 
signed to the vehicle; 

(b) Alphabetically, 
owner; 

(c) Under the motor number, if available; other- 
wise any other identifying number of the vehicle: 
and 

(d) In the discretion of the department, in any 
other manner it may deem advisable. (1937, c. 
407, s. 2014.) 


under the name of the 


§ 20-57. The department to issue certificate of 
title and registration card—(a) The department 
upon registering a vehicle shall issue a registration 
card-and a certificate of title as separate docu- 
ments. 

(b) The registration card shall be delivered to 
the owner and shall contain upon the face there- 
of the name and address of the owner, space for 
owner’s signature, the registration number as- 
signed to the vehicle, and such description of the 
vehicle as determined by the commissioner, and 
upon the reverse side a form for endorsement of 
notice to the department upon transfer of the ve- 
hicle. 

(c) Every owner, upon receipt of a registration 
.card, shall write his signature thereon with pen 
and ink in the space provided. Every such regis- 
tration card shall at all times be carried in the 
vehicle to which it refers, or shall be carried by 
the person operating or in control of such vehicle, 
who shall display the same upon demand of any 
peace officer or any officer of the department: 
Provided, however, no person charged with fail- 
ing to so carry such registration card shall be 
convicted if he produces in court a registration 
card theretofore issued to him and valid at the 
time of his arrest. 

(d) The certificate of title shall contain upon 
the face thereof the identical information reguired 
upon the face of the registration card, and in ad- 
dition thereto the date of issuance and a state- 
ment of the owner’s title and of all liens and en- 
cumbrances upon the vehicle therein described, 
and whether possession is held by the owner un- 
der a lease, contract or conditional sale, or other 
like agreement. 

(e) The certificate of title shall also contain up- 
on the reverse side form of assignment of title or 
interest and warranty thereof, with space for no- 
tation of liens and encumbrances upon such ve- 
hicle at the time of a transfer. 

(f) Certificates of title upon which liens or en- 
cumbrances are shown shall be delivered or mailed 
by the department to the holder of the first lien 
or encumbrance. 

(zg) Certificates of title shall bear thereon the 
seal of the department. 

(h) Certificates of title need not be renewed an- 
nually, but shall remain valid until canceled by the 
department for cause or upon a transfer of any 
interest shown therein. (1937, c. 407, s. 21; 1943, 
Gt tss) 


Editor’s Note.—The 1943 amendment added the proviso to 
paragraph (c). 


§ 20-58. Release by lien holder to owner.— 
(a) A person holding a lien or encumbrance as 
shown upon a certificate of title upon a vehicle 
may release such lien or encumbrance or assign 
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his interest to the owner without affecting the 
registration of said vehicle. The department, up- 
on receiving a certificate of title upon which a 
lien holder has released or assigned his interest 
to the owner or upon receipt of a certificate of 
title not so endorsed, but accompanied by a legal 
release from a lien holder of his interest in or to 
a vehicle, shall issue a new certificate of title as 
upon an application for duplicate certificate of 
title. 

(b) Any lien in favor of any person, firm or cor- 
poration which, since notice of such lien to the 
department has dissolved, ceased to do business, 
or gone out of business for any reason whatso- 
ever, and which shall remain of record in the de- 
partment as a notice of lien of such person, firm 
or corporation for a period of more than three 
years from the date of notice, shall become null 
and void and of no further force and effect as it 
relates to the issuance or transfer of title by the 
department. (1937, c. 407, s. 22.) 


§ 20-59. Unlawful for lienor who holds cer- 
tificate of title not to surrender same when lien 
satisfied—tIt shall be unlawful and constitute a 
misdemeanor for a lienor who holds a certificate 
of title as provided in this article to refuse or fail 
to surrender such certificate of title to the person 
legally entitled thereto, when called upon by such 
person, within ten days after his lien shall have 
been paid and satisfied, and any person convicted 
under this section shall be fined not more than 
fifty dollars ($50.00) or imprisoned not more than 
thirty days. (1937, c. 407, s. 23.) 


§ 20-60. Owner after transfer not liable for 
negligent operation—The owner of a motor ve- 
hicle who has made a bona fide sale or trans- 
fer of his title or interest, and who has delivered 
possession of such vehicle and the certificate of 
title thereto properly endorsed to the purchaser or 
transferee, shall not be liable for any damages 
thereafter resulting from negligent operation of 
such vehicle by another. (1937, c. 407, s. 24.). 


§ 20-61. Owner dismantling or wrecking ve- 
hicle to return evidence of registration. — Any 
owner dismantling or wrecking any vehicle shall 
forward to the department the certificate of title, 
registration card and/or other proof of ownership, 
and the registration plate or plates last issued for 
such vehicle. No person, firm or corporation shall 
dismantle or wreck any motor vehicle without 
first complying with the requirements of this sec- 
{Only CLOST ace 40% su. 25.) 


§ 20-62. Sale of motor vehicles to be dis- 
mantled—Any owner who sells a motor vehicle 
as scrap or to be dismantled or destroyed shall as- 
sign the certificate of title thereto to the purchaser, 
and shall deliver such certificate so assigned to 
the department with an application for a permit to 
dismantle such vehicle. The department shall 
thereupon issue to the purchaser a permit to dis- 
mantle the same, which shall authorize such per- 
son to possess or transport such vehicle or to 
transfer ownership thereto by endorsement upon 
such permit. A certificate of title shall not again 
be issued for such motor vehicle in the event it is 
scrapped, dismantled, or destroyed. In any case, 
where the owner for any reason fails to send in 
title for a junked or dismantled vehicle, the de- 
partment shall have authority to take possession of 
such title for cancellation. (1937, c. 407, s. 26.) 
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§ 20-63. Registration plates to be furnished by 
the department.—(a) The department upon reg- 
istering a vehicle shall issue to the owner one 
registration plate for a motorcycle, trailer or 
semi-trailer and two registration plates for every 
other motor vehicle. Registration plates issued 
by the department under this article shall be and 
remain the property of the state, and it shall be 
lawful for the commissioner or his duly authorized 
agents to summarily take possession of any plate 
or plates which he has reason to believe is being 
illegally used, and to keep in his possession such 
plate or plates pending investigation and legal 
disposition of the same. ; 

(b) Every registration plate shall have displayed 
upon it the registration number assigned to the 
vehicle for which it is issued, also the name of the 
state of North Carolina, which may be abbreviated, 
and the year number for which it is issued or the 
date of expiration thereof. 

(c) Such registration plate and the required 
numerals thereon, except the year number for 
which issued, shall be of sufficient size to be 
plainly readable from a distance of one hundred 
feet during daylight. 

(d) Registration plates issued for a motor ve- 
hicle other than a motorcycle, trailer or semi- 
trailer shall be attached thereto, one in the front 
and the other in the rear. The registration plate 
issued for a motorcycle, trailer or semi-trailer 
shall be attached to the rear thereof. 


(e) Preservation and cleaning of registration 
plates: It shall be the duty of each and every 
registered owner of a motor vehicle to keep the 
registration plates assigned to such motor vehicle 
reasonably clean and free from dust and dirt, and 
such registered owner, or any person in his em- 
ploy, or who operates such motor vehicle by his 
authority, shall, upon the request of any proper 
officer, immediately clean such registration plates 
so that the numbers thereon may be readily dis- 
tinguished, and any person who shall neglect or 
refuse to so clean a registration plate, after hav- 
ing been requested to do so, shall be guilty of a 
misdemeanor, and fined not exceeding fifty dol- 
lars ($50.06) or imprisoned not exceeding thirty 
days. 

(f) Operating with false numbers. Any per- 
son who shall wilfully operate a motor vehicle 
with a registration plate which has been re- 
painted or altered or forged, or which was issued 
by the commissioner for a motor vehicle other 
than the one on which used, shall be guilty of a 
misdemeanor. 


(g) Alteration, disguise, or concealment of 
numbers. Any operator of a motor vehicle who 
shall wilfully mutilate, bend, twist, cover or cause 
to be covered or partially covered by any 
bumper, light, spare tire, tire rack, strap, 
or other device, or who shall paint, enamel, em- 
boss, stamp, print, perforate, or alter or add to or 
cut off any part or portion of a registration plate 
or the figures or letters thereon, or who shall 
place or deposit or cause to be placed or deposited 
any oil, grease, or other substance upon such reg- 
istration plates for the purpose of making dust 
adhere thereto, or who shall deface, disfigure, 
change, or attempt to change any letter or figure 
thereon; or who shall display a number plate in 
other than a horizontal upright position, shall be 
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guilty of a misdemeanor. (1937, c. 407, s. 


1943, c. 726.) 


Editor’s Note.—The 1943 amendment struck out the words 
“and with intent to defraud the state of registration fees” 
formerly appearing after the word “wilfully” in line two of 
paragraph (f). The amendment also struck out the words 
“and with intent to conceal the identity of such motor ve- 
hicle or the identity of the registered owner thereof’? form- 
erly appearing after the word ‘“‘wilfully” in line three of 
paragraph (g). 


PAGS 


§ 20-64. Transfer of registration plates. — (a) 
Registration plates issued by the department for 
vehicles privately owned and operated shall not 
be transferred from one vehicle to another, but 
shall be assigned and transferred from one owner 
to another, upon the assignment of title as re- 
quired by this article, and shall remain on the ve- 
hicle for which originally issued. 

(b) Registration plates issued by the depart- 
ment for vehicles owned and operated by the 
state or any department thereof, or by any county, 
city or town, school district or other political sub- 
division of the state, shall not be assigned and 
transferred from one owner to another, but shall 
be retained by the owner to whom originally is- 
sued, and may be used by the owner on another 
vehicle: Provided, that the owner shall make ap- 
plication to the department for said transfer and 
comply with the requirements of this article rel- 
ative to certificate of title for vehicle the regis- 
tration plates are to be transferred to. 

(c) Registration plates issued by the depart- 
ment for vehicles operated for hire shall be sub- 
ject to the same transfer provision as of vehicles 
owned by the state or any department thereof as 
set forth in subsection (b) of this section. (1937, 
c. 407, s. 28.) 


§ 20-65. Expiration of registration—Every ve- 
hicle registration under this article and every reg- 
istration card and registration plate issued here- 
under shall expire at midnight on the thirty-first 
day of December of each year: Provided, how- 
ever, that it shall not be unlawful to continue to 
operate any vehicle upon the highways of this 
state after the expiration of the registration of 
said vehicle, registration card and registration 
plate during the period between the thirty-first 
day of December and the thirty-first day of 
January, inclusive. (1937, c. 407, s. 29; 1943, c. 
592, s. 1.) 


Editor’s Note.—The 1943 amendment added the proviso. 


§ 20-66. Application for renewal of registra- 
tion.—(a) Application for renewal of a vehicle 
registration shall be made by the owner upon 
proper application and by payment of the registra- 
tion fee for such vehicle, as provided by !aw. 

(b) The department may receive applications 
for renewal of registration and grant the same, 
and issue new registration cards and plates at any 
time prior to expiration of registration, but no 
person shall display upon a vehicle the new regis- 
tration plates prior to December first. (1937, c. 
407, s. 30.) 


§ 20-67. Notice of change of address or name. 
—(a) Whenever any person, after making ap- 
plication for or obtaining the registration of a 
vehicle or a certificate of title, shall move from 
the address named in the application or shown 
upon a registration card or certificate of title, such 
person shall within ten days thereafter notify the 
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department in writing of his old and new ad- 
dresses. 

(b) Whenever the name of any person whc has 
made application for or obtained the registration 
of a vehicle or a certificate of title is thereafter 
changed by marriage or otherwise, such person 
shall within ten days notify the department of 
such former and new name. (1937, c. 407, s. 31.) 


§ 20-68. Replacement of lost or damaged cer- 
tificates, cards and plates.—(a) In the event any 
registration card or registration plate is lost, muti- 
lated, or becomes illegible, the owner or legal 
representative of the owner of the vehicle for 
which the same was issued, as shown by the rec- 
ords of the department, shall immediately make 
application for and may obtain a duplicate or a 
substitute or a new registration under a new reg- 
istration number, as determined to be most ad- 
visable by the department, upon the applicant’s 
furnishing under oath information satisfactory to 
the department and payment of required fee. 

(b) When a dealer acquires a motor vehicle 
which has been previously licensed, he should ad- 
vise the party from whom he acquires the vehicle 
as to the provisions of the law which require that 
party to report to the motor vehicle bureau the 
sale or disposal of the vehicle. If the dealer 
wishes to have the license transferred to his name 


he may do so, but this is optional with him. How-. 


ever, should the license plate or plates be lost or 
destroyed while the vehicle is in the possession of 
the dealer, no replacement may be issued unless 
and until license and title has been transferred to 
the dealer. Nor shall any subsequent owner se- 
cure replacement plates until application for 
transfer of title and license has been made. 

(c) In the event any certificate of title is lost, 
mutilated, or becomes illegible, the owner or legal 
representative of the owner of the vehicle for 
which the same was issued, as shown by the rec- 
ords of the department, shall immediately make 
application for and may obtain a duplicate upon 
the applicant furnishing under oath information 
satisfactory to the department and payment of 
required fee. Upon issuance of any duplicate 
certificate of title the previous certificate last is- 
sued shall be void. (1937, c. 407, s. 32.) 


Cross Reference.—As to fees for duplicate certificate, see 
§ 20-85. 


§ 20-69. Department authorized to assign new 
engine number.—The owner of a motor vehicle 
upon which the engine number or serial num- 
ber has become illegible or has been removed or 
obliterated shall immediately make application to 
the department for a new engine or serial num- 
ber for such motor vehicle. The department, 
when satisfied that the applicant is the lawful 
owner of the vehicle referred to in such applica- 
tion is hereby authorized to assign a new engine 
or serial number thereto, and shall require that 
such number, together with the name of this 
state, or a symbol indicating this state, be stamped 
upon the engine, or in the event such number is 
a serial number, then upon such portion of the 
motor vehicle as shall be designated by the de- 
partment. (1937, c. 407, s. 33.) 


§ 20-70. Department to be notified when an- 
other engine is installed or body changed.—(a) 
Whenever a motor vehicle registered hereunder 
is altered by the installation of another engine in 
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place of an engine, the number of which is shown 
in the registration records, or the installation of 
another body in place of a body, the owner of 
such motor vehicle — shall immediately give 
notice to the department in writing on a form 
prepared by it, which shall state the number 
of the former engine and the number of the 
newly installed engine, the registration number 
of the motor vehicle, the name of the 
Owner and any other information which the 
department may require. Whenever another en- 
gine has been substituted as provided in this sec- 
tion, and the notice given as required hereunder, 
the department shall insert the number of the 
newly installed engine upon the registration card 
and certificate of title issued for such motor ve- 
hicle. 

(b) Whenever a new engine or serial number 
has been assigned to and stamped upon a motor 
vehicle as provided in section 20-69, or when- 
ever a new engine has been installed or body 
changed as_ provided in this section, the 
department shall require the owner to surrender 
to the department the registration card and 
certificate of title previously issued for said 
vehicle. The department shall also require the 
owner to make application for a duplicate 
registration card and a duplicate certificate of 
title showing the new motor or serial number 
thereon or new style of body, and upon receipt of 
such application and fee, as for any other 
duplicate title, the department shall issue to said 
owner a duplicate registration and a duplicate 
certificate of title showing thereon the new 
number in place of the original number or the 
new style of body. (1937, c. 407, s. 34; 1943, 
Cai2on) 


Cross Reference.—As to fee for duplicate registration card 
and certificate of title, see § 20-85. 

Editor’s Note.—The 1943 amendment made this section ap- 
plicable to change of body of motor vehicle. 


§ 20-71. Altering or forging certificate of title 
a felony.—Any person who shall alter with fraud- 
ulent intent any certificate of title or registra- 
tion card issued by the department, or forge or 
counterfeit any certificate of title or registration 
card purporting to have been issued by the de- 
partment under the provisions of this article, or 
who shall alter or falsify with fraudulent intent 
or forge any aSsignment thereof, or who shall 
hold or use any such certificate, registration card 
or assignment knowing the same to have been al- 
tered, forged or falsified, shall be guilty of a fel- 
ony and upon conviction thereof shall be pun- 
ished in the discretion of the court. (1937, c. 407, 
Sue oos) 

Cross Reference.—As to punishment of felonies for which 
no specific punishment is prescribed, see § 14-2. 


Part 4, Transfer of Title or Interest. 


§ 20-72. Transfer by owner.—(a) Whenever the 
owner of a registered vehicle transfers or assigns 
his title or interest thereto, he shall endorse upon 
the reverse side of the registration card issued for 
such vehicle the name and address of the trans- 
feree and the date of transfer, and shall immedi- 
ately forward such card to the department. 

(b) The owner of any vehicle registered under 
the foregoing provisions of this article, transfer- 
ring or assigning his title or interest thereto, shall 
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also endorse an assignment and warranty of title 
in form approved by the department upon the re- 
verse side of the certificate of title or execute an 
assignment and warranty of title of such vehicle 
and a statement of all liens or encumbrances 
thereon, which statement shall be verified under 
oath by the owner, who shall deliver the certifi- 
cate of title to the purchaser or transferee at the 
time of delivering the vehicle, except that where 
a deed of trust, mortgage, conditional sale or title 
retaining contract is obtained from purchaser or 
transferee in payment of purchase price or other- 
wise, the lien holder shall forward such certificate 
of title papers to the department within twenty 
days together with necessary fees, or deliver such 
papers to the purchaser at the time of delivering 
the vehicle, as he may elect, but in either event 
the penalty provided in section 20-74 shall apply 
if application for transfer is not made within 
twenty days. (1937, c. 407, s. 36.) 


Cross Reference.—As to fees, see § 20-85. 

Editor’s Note.—The case cited below was decided under 
the corresponding provisions of the former law. 

Transfer of Certificate as Prerequisite to Passing of 
Title—A careful perusal of this article fails to disclose 
any provision prohibiting a sale or transfer of the title of 
a motor vehicle without a transfer and delivery of a cer- 
tificate of registration of title, and there is no provision 
that a sale so made is either fraudulent or void. Its pro- 
visions operate upon the parties who make a sale or a 
purchase without complying with its terms. Its penai 
provisions are clear. They are directed against those who 
violate after the sale, or transfer, has been made. Caro- 
fina Discount Corp. v. Landis Motor Co., 190 Ine KOe aby 
160, 129 S. E. 414. 

Necessity for Writing to Pass Title.—“A sale of per- 
sonal property is not required to be evidenced by any 
written instrument in order to be valid. This rule had 
been of such long standing prior to the enactment of the 
Motor Vehicle Registration Act, we cannot assume that 
the Legislature intended to change this rule, unless it 
says so.” Carolina Discount Corp. v. Landis Motor Co., 
190 N. C. 157, 160, 129 S. E. 414. 


§ 20-73. New owner to secure transfer of regis- 
tration and new certificate of title—The transferee 
within twenty days after the purchase shall apply 
to the department for a transfer of registration of 
the vehicle and shall present the certificate of title 
endorsed and assigned as hereinbefore provided to 
the department, and make application for and ob- 
tain a new certificate of title for such vehicle ex- 
cept as otherwise permitted in sections 20-75 and 
Doane MGIB ee Aone So oie B Eh sien Zips) 

Editor’s Note.—The 1939 amendment substituted “twenty” 
for “fifteen’? with reference to number of days. 

§ 20-74. Penalty for failure to make application 
for transfer within the time specified by law.—lIt is 
the intent and purpose of this article that every 
new owner or purchaser of a vehicle previously 
registered shall make application for transfer of 
title and registration within twenty days after ac- 
quiring same, or see that such application is sent 
in by the lien holder with proper fees, and respon- 
sibility for such transfer shall rest on the pur- 
chaser. Any person, firm or corporation failing to 
do so shall pay a penalty of two dollars ($2.00) in 
addition to the fees otherwise provided in this arti- 
cle. It is further provided that any dealer or 
owner who shall knowingly make any false state- 
ment in any application required by this depart- 
ment as to the date a vehicle was sold or acquired 
shall be guilty of a misdemeanor, and upon con- 
viction shall be fined not more than fifty dollars 
($50.00) or imprisoned not more than thirty days. 
All moneys collected under this section shall go 
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to the state highway fund. 
1939, c. 275.) 


Editor’s Note——The 1939 amendment substituted “twenty” 
for “‘fifteen’’ with reference to number of days. 


(19387; “e407, 3! 38 


§ 20-75. When transferee is a dealer.—When 
the transferee of a vehicle is a dealer who holds 
the same for resale and operates the same only 
for purposes of demonstration under a dealer’s 
number plate such transferee shall not be re- 
quired to register such vehicle nor forward the 
certificate of title to the department as provided 
in section 20-73, but such transferee, upon trans- 
ferring his title or interest to another person, 
shall give notice of such transfer to the depart- 
ment and shall execute and acknowledge an as- 
signment and warranty of title in form approved 
by the department, and deliver the same to the 
person to whom such transfer is made at the same 
time the vehicle is delivered, except as provided 
in section 20-72, sub-section (b). (1937, c. 407, 
Sp 9) 


§ 20-76. Title lost or unlawfully detained. 
—Whenever the applicant for the registration of 
a vehicle or a new certificate of title thereto is un- 
able to present a certificate of title thereto by rea- 
son of the same being lost or unlawfully detained 
by one in possession, or the same is otherwise not 
available, the department is hereby authorized to 
receive such application and to examine into the 
circumstances of the case, and may require’ the 
filing of affidavits or other information; and when 
the department is satisfied that the applicant is 
entitled thereto is hereby authorized to register 
such vehicle and issue a new registration card, 
registration plate or plates and certificates of title 
to the person entitled thereto, upon payment of 
proper fee for duplicate title and/or replacement. 
(1937, c. 407, s. 40.) 


Cross Reference.—As to proper fee, see § 20-85. 


§ 20-77. Transfer by operation of law.—(a) 
Whenever the title or interest of an owner in 
or to a vehicle shall pass to another by operation 
of law, as upon order in bankruptcy, execution 
sale, repossession upon default in performing the 
terms of a lease or executory sales contract, or 
otherwise ‘than by voluntary transfer, the trans- 
feree shall secure a transfer of registration to him- 
self and a new certificate of title upon proper ap- 
plication, payment of the fees provided by law, 
and presentation of the last certificate of title, if 
available and such instruments or documents cf 
authority or certified copies thereof as may be 
sufficient or required by law to evidence or effect 
a transfer of interest in or to chattels in such 
cases: Provided, however, transfers of registra- 
tion shall only be made as provided for in § 
20-64, sub-sections (a), (b) and (c). 

(b) In the event of transfer as upon inheritance, 
devise or bequest, the department shall, upon re- 
ceipt of a certified copy of a will, letters of ad- 
ministration and/or a certificate from the clerk of 
the superior court showing that the motor vehicle 
registered in the name of the decedent owner has 
been assigned to his widow as part of her year’s 
support, transfer both title and license as other- 
wise provided for transfers. However, if no ad- 
ministrator has qualified or the clerk of the supe- 
rior court refuses to issue a certificate, the de- 
partment may upon affidavit showing satisfactory 
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reasons therefor effect such transfer, but the new 
title so issued shall not affect the validity nor be 
in prejudice of any creditor’s lien. 

(c) Mechanic’s or Storage Lien—In any case 
where a vehicle is sold under a mechanic’s or stor- 
age lien, the department shall be given a twenty- 
day notice as provided in § 20-114. (1937, c. 407, 
s. 41; 1943, c. 726.) 

Cross Reference.—As to fees required, see § 20-85. 


Editor’s Note.—The 1943 amendment substituted the word 
“twenty-day” for the word “thirty-day” in subsection (c). 


§ 20-78. When department to tansfer registra- 
tion and issue new certificate—(a) The depart- 
ment, upon receipt of a properly endorsed cer- 
tificate of title and application for transfer of reg- 
istration, accompanied by the required fee, shall 
transfer the registration thereof under its registra- 
tion number to the new owner, and shall issue a 
new registration card and certificate of title as up- 
on an original registration. 

(b) The department shall retain and appropri- 
ately file every application for certificate of title 
upon which certificate of title was issued and 
every surrendered certificate of title, such file to 
be so maintained as to permit the tracing of title 
of the vehicle designated therein. 

After such applications for certificate of title or 
surrendered certificates of title have been on file 
with the department for a period of three years, 
the commissioner is hereby authorized and em- 
powered to provide for the photographic or photo- 
static recording of such documents in such 
manner as he may deem expedient. The photo- 
graphic or photostatic copies herein authorized 
shall be sufficient as evidence in the tracing of 
the titles of the motor vehicles designated there- 
in, and shall also be admitted in evidence in all 
actions or proceedings to the same extent that 
the originals would have been admitted. (1937, 
c. 407, s. 42; 1943, c. 726.) 

Cross Reference.—As to required fees, see § 20-85. 


Editor’s Note.—The 1943 amendment added the second and 
third sentences of subsection (b). 


Part 5. 


§ 20-79. Registration by manufacturers and 
dealers—(a) A manufacturer of or dealer in mio- 
tor vehicles, trailers or semi-trailers, owning or 
operating any such vehicle or any vehicle known 
as a wrecker upon any highway, in lieu of regis- 
tering such vehicle, may obtain from. the depart- 
ment, upon application therefor upon the proper 
official forms and payment of the fees required by 
law, and attach to each such vehicle, two number 
plates, which plates shall each bear thereon a dis- 
tinctive number, also the name of this state, which 
may be abbreviated, and the year for which issued, 
together with the word “dealer” or a distinguish- 
ing symbol indicating that such plate or plates are 
issued to a dealer may, during the calendar year 
for which issued, be transferred from one such ve- 
hicle to another owned and operated by such man- 
ufacturer or dealer. 

(b) Every manufacturer of or dealer in motor 
vehicles shall obtain and have in his possession 
a certificate of title issued by the department to 
such manufacturer or dealer of each vehicle, 
owned and operated upon the highways by such 
manufacturer or dealer, except that a certificate of 
title shall not be required for any new vehicle to 
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be sold as such by a manufacturer or dealer prior 
to the sale of such vehicle by the manufacturer or 
dealer; and except that any dealer or any em- 
ployee of any dealer may operate any motor ve- 
hicle, trailer or semi-trailer, the property of the 
dealer, for the purpose of furthering the business 
interest of the dealer in the sale, demonstratiom 
and servicing of motor vehicles, trailers and semi- 
trailers, of collecting accounts, contacting pro- 
spective customers and generally carrying on rou- 
tine business necessary for conducting a general 
motor vehicle sales business: Provided, that no 
use shall be made of dealer’s demonstration plates 
on vehicles operated in any other business dealers 
may be engaged in: Provided further, that dealers 
may allow the operation of motor vehicles owned 
by dealers and displaying dealer’s demonstration 
plates in the personal use of persons other than 
those employed in the dealer’s business: Provided 
further, that said persons shall, at all times while 
operating a motor vehicle under the provisions of 
this section, have in their possession a certificate 
on such form as approved by the commissioner 
from the dealer, which shall be valid for not more 
than forty-eight hours: Provided further, that 
motor vehicles, trailers and semi-trailers sold by 
dealers may be operated for a period not exceed- 
ing ten days from the date of sale by the purchaser 
thereof with dealer’s demonstration plates, pro- 
vided the purchasers have in their possession re- 
ceipts from the dealers upon which the dealer has 
certified that the necessary amount of money to 
pay for titles and licenses has been paid by the 
purchasers to the dealers to be forwarded to the 
motor vehicle bureau, either direct or through one 
of its branch offices, on such form as approved by 
the commissioner. 


(c) No manufacturer of or dealer in motor ve- 
hicles, trailers or semi-trailers shall cause or per- 
mit any such vehicle owned by such person to be 
operated or moved upon a public highway with- 
out there being displayed upon such vehicle a 
number plate or plates issued to such person, ei- 
ther under section 20-63 or under this section. 

(d) No manufacturer of or dealer in motor ve- 
hicles, trailers or semi-trailers shall cause or per- 
mit any such vehicle owned by such person or by 
any person in his employ, which is in the personal 
use of such person or employee, to be operated or 
moved upon a public highway with a “dealer” 
plate attached to such vehicle. 

(e) Transfer of Dealer Registration. — No 
change in the name of a firm, partnership or cor- 
poration, nor the taking in of a new partner, nor 
the withdrawal of one or more of the firm, shall 
be considered a new business; but if-any one or 
more of the partners remain in the firm, or if there 
is change in ownership of less than a maiority of 
the stock, if a corporation, the business shall be 
regarded as continuing and the dealers’ plates 
originally issued may continue to be used. (1937, 
c. 407, s. 43.) 


§ 20-80. National guard plates—The commis- 
sioner shall cause to be made each year a sufficient 
number of automobile license plates to furnish each 
officer of the North Carolina National Guard with 
a set thereof, said license plates to be in the same 
form and character as other license plates now or 
hereafter authorized by law to be used upon pri- 
vate passenger vehicles registered in this state, ex- 
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cept that such license plates shall bear on the face 
thereof the following words, ‘National Guard.” 
The said license plates shall be issued only to ofh- 
cers of the North Carolina National Guard, and 
for which license plates the commissioner shall 
collect fees in an amount equal to the fees col- 
lected for the licensing and registering of private 
vehicles. The adjutant general of North Carolina 
shall furnish to the commissioner each year, prior 
to the date that licenses are issued, a list of the 
officers of the North Carolina National Guard, 
which said list shall contain the rank of each of- 
ficer listed in the order of his seniority in the serv- 
ice, and the said license plates shall be numbered, 
beginning with the number two hundred and one 
and in numerical sequence thereafter up to and 
including the number five hundred, according to 
seniority, the senior officer being issued the li- 
cense bearing the numerals two hundred and one. 
Upon transfer of the ownership of a private pas- 
senger vehicle upon which there is a license plate 
bearing the words national guard, said plates shall 
be removed and the authority to use the same 
shall thereby be canceled; however, upon applica- 
tion to the commissioner, he shall reissue said 
plate to the officer of the national guard to whom 
the same were originally issued, and upon said re- 
issue the commissioner shall collect fees in an 
amount equal to the fees collected for the original 
licensing and registering of said private passenger 
vehicle as is now or may be prescribed by law. 
(1937, c. 407, s. 44; 1941, c. 36.) 


§ 20-81. Official license plates.—Official license 
plates issued as a matter of courtesy to state offi- 
cials shall be subject to the same transfer provi- 
sions as provided in section 20-80. (1937 c. 407, 
s. 45.) 

§ 20-82. Manufacturer or dealer to give notice 
of sale or transfer—Every manufacturer or dealer, 
upon transferring a motor vehicle, trailer or semi- 
trailer, whether by sale, lease or otherwise, to any 
person other than the manufacturer or dealer 
shall, on or before the tenth of each month, give 
written report of all such transfers made during 
the preceding calendar month to the department 
upon the official form provided by the depart- 
ment. Every such report shall contain the date 
of such transfer, the names and addresses of the 
transferer and transferee and such description of 
the vehicle as may be called for in such official 
form. Every manufacturer or dealer shall keep a 
record of all vehicles received or sold containing 
such information regarding same as the depart- 
ment may require. (1937, c. 407, s. 46.) 


Part 6. Wehicles of Non-Residents of States, etc. 


§ 20-83. Registration by non-residents. — (a) 
Nonresidents of this state, except as otherwise 
provided in this article, will be exempt from 
the provisions of this article as to the registration 
of motor vehicles for the same time and to the 
same extent as like exemptions are granted resi- 
dents of this state under laws of another state, 
district or territory: Provided, that they shall 
have complied with the provisions of the law of 
the state, district or territory of their residence 
relative to the registration and equipment of their 
motor vehicles, and shall conspicuously display 
the registration plates as required thereby, and 
have in their possession the registration certifi- 
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cates issued for such motor vehicles, and that 
nothing herein contained shall be construed to 
permit a bona fide resident of this state to use any 
registration plate or plates from a foreign state, 
district or territory, under the provisions of this 
section. ‘The commissioner shall determine what 
exemptions the non-resident vehicle operators of 
the several states, districts or territories, are enti- 
tled to under the provisions of this section, and 
ordain and publish rules and regulations for mak- 
ing effective the provisions of this section, which 
rules and regulations shall be. observed and en- 
forced by all the officers of this state whose d1- 
ties require the enforcement of the automobile 
registration laws, and any violations of such rules 
and regulations shall constitute a misdemeanor. 

(b) Motor vehicles duly registered in a state or 
territory which are not allowed exemptions by the 
commissioner, as provided for in the preceding 
paragraph, desiring to make occasional trips into 
or through the state of North Carolina, or operate 
in this state for a period not exceeding thirty days, 
may be permitted the same use and privileges of 
the highways of this state as provided for similar 
vehicles regularly licensed in this state, by procur- 
ing from the commissioner trip licenses upon 
forms and under rules and regulations to be 
adopted by the commissioner, good for use for a 
period of thirty days upon the payment of a fee in 
compensation for said privilege equivalent to one- 
tenth of the annual fee which would be chargeable 
against said vehicle if regularly licensed in this 
state: Provided, however, that nothing in this 
provision shall prevent the extension of the priv- 
ileges of the use of the roads of this state to ve- 
hicles of other states under the reciprocity provi- 
sions provided by law: Provided further, that 
nothing herein contained shall prevent the owners 
of vehicles from other states from licensing such 
vehicles in the state of north Carolina under the 
same terms and the same fees as like vehicles are 
licensed by owners resident in this state. 


(c) Every non-resident, including any foreign 
corporation carrying on business within this state 
and owning and operating in such business any 
motor vehicle, trailer or semi-trailer within this 
state, shall be required to register each such ve- 
hicle and pay the same fees therefor as is required 
with reference to like vehicles owned by residents 
of this state. (1937, c. 407, s. 47; 1941, cc. 99, 365.) 

Local Modification.—Buncombe, Catawba, Lee, New Han- 
over, Pender, Sampson, Wake: 1941, c. 99, s. 2. 

Editer’s Note.—Public Laws 1941, c. 99, amended by c. 
365, inserted in subsection (b) the words ‘‘or operate in this 
state for a period not exceeding thirty days.’ 


For comment on the 1941 amendment, see 19 N. C. Law 
Rev. 514. 


§ 20-84. Vehicles owned by state, municipalities 
or orphanages, etc.—The department, upon proper 
proof being filed with it that any motor vehicle for 
which registration is herein required is owned by 
the state or any department thereof, or by any 
county, township, city or town, or by any board of 
education, or by any orphanage, shall collect one 
dollar for the registration of such motor vehicles, 
but shall not collect any fee for application for 
certificate of title in the name of the state or any 
department thereof, or by any county, township, 
city or town, or by any board of education or 
orphanage: Provided, that the term “owned” shall 
be construed to mean that such motor vehicle is 
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the actual property of the state or some depart- 
ment thereof, or of the county, township, city or 
town, or of the board of education, and no motor 
vehicle which is the property of any officer or em- 
ployee of any department named herein shall be 
construed as being “owned” by such department. 
Provided, that the above exemptions from regis- 
tration fees shall also apply to any church owned 
bus used exclusively for transporting children and 
parents to Sunday School and church services and 
for no other purpose. (1937, c. 407, s. 48; 1939, 
c. 275.) 


Cross Refevence.—As to school trucks, etc., exempt, see 
§ 115-101. 

Editor’s Note.—The 1939 amendment added the 
proviso. 


Part 7. Title and Registration Fees. 


§ 20-85. Schedule of fees—There shall be paid 
to the department for the issuance of certifi- 
cates of title, transfer of registration and replace- 
ment of registration plates fees according to the 
following schedules: 

(a) Each application for certificate of title. .$ .50 
(b) Each application for duplicate certificate 


second 


Gi? TRUS. So Gah FOR S Ce e eeae .50 
(c) Each application of repossessor for cer- 

ME COC MIOTmtLT Smee tic ive. ate .s'e Sicie:s.i0 sictapee ce 50 
4d) Each transfer of registration........... 1.00 
(e) Each set of replacement registration 

PO oe apie As ere 1.00 
(f) Each duplicate registration card ...... .25 


(1937, c. 407, s. 49; 1943, c. 648.) 
Editor’s Note.—The 1943 amendment added subsection (f). 


§ 20-86. Penalty for engaging in a “for hire” 
‘business without proper license plates. — Any 
person, firm or corporation engaged in the busi- 
ness of transporting persons or property for com- 
pensation, except as otherwise provided in this 
‘article, shall, before engaging in such business, 
pay the license fees prescribed by this article and 
secure the license plates provided for vehicles op- 
erated for hire. Any person, firm or corporation 
operating vehicles for hire without having paid 
the tax prescribed or using private plates on such 
vehicles shall be liable for an additional tax of 
twenty-five dollars ($25.00) for each vehicle in ad- 
dition to the normal fees provided in this article. 
(1937, c. 407, s. 50.) 


§ 20-87. Passenger vehicle registration fees.— 
There shall be paid to the department annually, as 
of the first day of January, for the registration and 
licensing of passenger vehicles, fees according to 
the following classifications and schedules: 

(a) Franchise Bus Carriers——Franchise bus. car- 
riers shall pay an annual license tax of ninety 
cents per hundred pounds weight of each vehicle 
unit, and in addition thereto six per cent of the 
gross revenue derived from such operation: Pro- 
vided, said additional six per cent shall not be 
collectible. unless and until and only to the extent 
that such amount exceeds the license tax of 
ninety cents per hundred pounds: Provided fur- 
ther, that franchise bus carriers operating from a 
point or points in this state to another point or 
other points in this state shall be liable for a tax 
of six per cent on the gross revenue earned in 
such intrastate hauls. Franchise bus carriers 
operating between a point or points within this 
state and a point or points without this state 
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shall be liable for a six per cent tax only on that 
proportion of the gross revenue earned between 
terminals in this state and terminals outside this 
state that the mileage in North Carolina bears to 
the total mileage between the respective termi- 
nals. Franchise bus carriers operating through 
this state from a point or points outside this state 
to a point or points outside this state shall be 
liable for a six per cent tax on that proportion of 
the gross revenue earned between such terminals 
as the mileage in North Carolina bears to the 
total mileage between the respective terminals. 
In no event shall the tax paid by such franchise 
bus carriers be less than ninety cents per hundred 
pounds weight for each vehicle. The tax pre- 
scribed in this subsection is levied as compensa- 
tion for the use of the highways of this state and 
for the special privileges extended such franchise 
bus carriers by this state. 

(b) U-Drive-It Passenger Vehicles —vU-drive-it 
passenger vehicles shall pay the following tax: 


Motorcycles: 1-passenger capacity ........$12.00 
2-passenger capacity ........ 15.00 
$-passenger Capacity) 2.50.. 4: 18.00 


Automobiles: $1.90 per hundred pounds weight of 
each vehicle. 


(c) For Hire Passenger Vehicles—For hire 
passenger vehicles shall be taxed at the rate of 
$1.90 per hundred pounds of weight. 

(d) Excursion Passenger Vehicles—Excursion 
passenger vehicles shall be taxed at the rate of 
$8.00 per passenger capacity, with a minimum 
charge of $25.00, but such vehicles operating un- 
der a certificate as a restricted common carrier 
under §§ 62-103 to 62-121, shall also be liable 
to the gross revenue six per cent tax to the extent 
it exceeds the tax herein levied under the same 
provisions provided for franchise bus carriers. 

(e) Private Passenger Vehicles.—Private pas- 
senger vehicles shall be taxed at thirty-five cents 
per hundred pounds of weight or major fraction 
thereof, according to the manufacturer’s shipping 
weight: Provided, that no fee for any private 
passenger vehicles shall be less than $7.00. 

(f) Private Passenger Motorcycles. — Private 

passenger motorcycles shall pay for each motor- 
cycle $5.00, and for each side car $5.00. 
. (g) Manufacturers and Motor Vehicle Dealers. 
—Manufacturers and dealers in motor vehicles 
for demonstration tags shall pay as a registration 
fee and for one set of plates $25.00, and for each 
additional set of plates $1.00. 

(h) Driveaway Companies.—Any person, firm 
or corporation engaged in the business of driving 
new motor vehicles from the place of manufac- 
ture to the place of sale in this state for compen- 
sation shall pay as a registration fee and for one 
set of plates one hundred dollars ($100.00) and 
for each additional set of plates five dollars 


($5.00). (1937, c. 407, s. 51; 1939, c. 275; 1943, c. 
648.) 
Editor’s Note—The 1939 and 1943 amendments made 


changes in subsection (a). 
For case citing corresponding provisions of former law, 
see Safe Bus v. Maxwell, 214 N. C. 12, 197 S. E. 567. 


§ 20-88. Property hauling vehicles. — (a) De- 
termination of Weight.—For the purpose of licens- 
ing, the weight of the several classes of motor 
vehicles used for transportation of property shall 
be the gross weight and load, to be determined 
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by the manufacturer’s gross weight capacity as 
shown in an authorized national publication, such 
as “Commercial Car Journal” or the statistical is- 
sue of “Automotive Industries,” all such weights 
subject to verification by the commissioner or his 
authorized deputy, and if no such gross weight 
on any vehicle is available in such publication, 
then the gross weight shall be determined by the 
commissioner or his authorized agent: Provided, 
that any determination of weight shall be made 
only in units of one thousand pounds or major 
fraction thereof, weights of over five hundred 
pounds being counted as one thousand and 
weights of five hundred pounds or less being dis- 
regarded. Semi-trailers licensed for use in con- 
nection with a truck or truck-tractor shall in no 
case be licensed for less gross weight capacity 
than the truck or truck-tractor with which it is 
to be operated. ‘The gross weight of a single 
unit equipped with three or more axles may be 
computed for license fee at a rate not in excess of 
the rate on trucks and semi-trailers of the same 
gross weight. 

(b) There shall be paid to the department an- 
nually, as of the first day of January, for the reg- 
istration and licensing of trucks, truck-tractors, 
trailers and semi-trailers, fees according to the 
following classifications and schedules: 


Schedule of Weights and Rates 


Rate per hundred pounds gross weight: 
Private Contract Franchise 


Hauler Hauler Hauler 
(Deposit) 
Gross weight not over 
4,500 pounds .......... $0.30 $0.75 $0.60 
4,501 pounds to 8,500 in- 
CLUSIVCETANS shinee a eee .40 5 .60 
8,501 pounds to 12,500 
pounds inclusive ...... 50 1.00 .60 
12,501 pounds to 16,500 
ATT CIUSIV Ga wae | geo ita aes .70 1.15 .60 
Over 16,500 pounds ...... .80 1.40 .60 


(c) The minimum rate for any vehicle licensed 
under this section shall be twelve dollars ($12.00), 
except that the license fee for a trailer having not 
more than two wheels with a gross weight of ve- 
hicle and load not exceeding fifteen hundred 
(1500) pounds and towed by a passenger car 
shall be two dollars ($2.00) for any part of the 
license year for which said license is issued, and 
the license fee for a two-wheel trailer with gross 
weight for vehicle and load of more than fifteen 
hundred (1500) pounds but not more than twenty- 
five hundred (2500) pounds and towed by a pas- 
senger car shall be ten dollars ($10.00) for the 
entire year, subject to the provision for quarterly 
license as provided for other vehicles: Provided, 
however, that any such trailers operated for hire 
shall be taxed at the same rate as contract hauler 
vehicles: Provided, further, that in addition to the 
motor vehicle licenses authorized to be issued pur- 
suant to the provisions of this chapter, the depart- 
ment shall issue, upon application therefor, a li- 
cense plate for trucks marked “farmer”, which 
shall be issued upon evidence satisfactory to the 
department that the applicant is a farmer and is 
actually engaged in the growing, raising and pro- 
ducing of farm products as an occupation. License 
plates issued under authority of this section shall 
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be placed upon motor trucks engaged exclusively 
in the carrying or transportation of applicant’s 
farm products, raised or produced on his farm, 
and farm supplies, and not engaged in hauling for 
hire: Provided further that the department shall 
issue necessary rules and regulations providing for 
the recall, transfer, exchange or cancellation of 
“farmer” license plates issued hereunder wheu 
trucks bearing such shall be sold and/or transfer- 
red. Applicants for license plates herein author- 
ized shall pay therefor at a rate equal to one-half 
the present registration fee provided for trucks 
by this chapter; provided that the minimum rate 
for any vehicle licensed under this proviso shall 
be ten dollars ($10.00): and provided, further, 
persons applying for “farmer” license under the 
provisions of this section shall not be entitled to 
the benefits of § 20-95. The term “farmer” as 
used in this section means any person engaged 
in the raising, growing and producing of farm 
products on a farm not less than ten acres in area, 
and who does not engage in the business of buying 
farm products for resale; and the term “farm prod- 
ucts” means any food crop, cattle, hogs, poultry, 
dairy products and other agricultural products 
designed and to be used for food purposes. 

(d) Rates on trucks, trailers and semi-trailers 
wholly or partially equipped with solid tires shall 
be double the above schedule. 

(e) Franchise Haulers.—Franchise haulers shall 
pay an annual license tax as per the above sched- 
ule of rates for each vehicle unit, and in addition 
thereto six per cent of the gross revenue derived 
from such operations: Except on vehicles licensed 
for interstate routes and used exclusively for 
interstate business where more than fifty per 
cent of the designated route lies outside of the 
state of North Carolina, the required deposit may 
be reduced by the commissioner to fifty per cent 
of the above schedule of rates as to deposit only: 
Provided, said additional six per cent shall not be 
collectible unless and until and only to the extent 
that such amount exceeds the license tax or 
deposit per the above schedule: Provided, fur- 
ther, franchise haulers operation from a point 
or points in this state to another point or points 
in this state, shall be liable for a tax of six per 
cent on the gross revenue earned in such intra- 
state hauls. Franchise haulers operating between 
a point or points within this state and a point or 
points without this state shall be liable for a six 
per cent tax only on that proportion of the gross 
revenue earned between terminals in this state 
and terminals outside this state that the mileage 
in North. Carolina bears to the total mileage be- 
tween the respective terminals. Franchise haulers 
operating through this state from a point or 
points outside this state to a point or points out- 
side this state shall be liable for a six per cent 
tax on that proportion of the gross revenue 
earned between such terminals as the mileage in 
North Carolina bears to the total mileage be- 
tween the respective terminals. In no event shall 
the tax paid by such franchise haulers be less 
than the license tax or deposit shown on the 
above schedule, except where a franchise is here- 
after issued by the utilities commission for service 
over a route within the state which is not now 
served by any franchise hauler the six per cent 
gross revenue tax may be reduced to four per 
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cent for the first two years only. The tax pre- 
scribed in this subsection is levied as compensa- 
tion for the use of the highways of this state and 
for the special privileges extended such franchise 
haulers by this state. 

(f) Non-resident motor vehicle carriers which 
do not operate in intrastate commerce in this 
state, and the title to whose vehicles are not re- 
quired to be registered under the provisions of 
this article, shall be taxed for the use of the roads 
in this state and shall pay the same fees therefor 
as are required with reference to like vehicles 
owned by residents of this state: Provided, that 
if any such fees as applied to non-residents shall 
at any time become inoperative, such carriers 
shall be taxed for the use of the roads of this 
state as franchise haulers as provided above: 
Provided further, that this provision shall not 
prevent the extension to vehicles of other states 
of the benefits of the reciprocity provisions pro- 
vided by law. 

(g) Contract haulers under the definitions of 
this article who receive and operate under a cer- 
tificate or permit or other authority from the utili- 
ties commissioner as restricted common carriers 
under the provisions of §§ 62-103 to 62-121, shall, 
in addition to the rate of tax for contract car- 
riers provided above, be subject to the gross 
six per cent tax to the extent that it exceeds the 
rate for contract haulers to be levied and collected 
in the same manner provided for franchise haulers, 
and the tax in the schedule provided for contract 
haulers shall be deemed a deposit only. 

(h) Every person operating a motor vehicle 
upon the highways of the state equipped with mo- 
tors of the Diesel type shall make a report to the 
commissioner upon forms to be prescribed and 
furnished by the commissioner at least four times 
a year on dates to be designated by the commis- 
sioner; and such reports shall show, among other 
things, the purchases of motor fuel for use in said 
Diesel type motor and whether or not the tax 
levied upon motor fuels has been paid or assumed 
by the person from whom bought; and it shall be 
unlawful to operate any such motor equipment 
upon the highways of this state except with fuel 
upon which the tax has been paid. It shall be un- 
lawful for any person, firm, or corporation operat- 
ing such Diesel type motor to fail, refuse, or 
neglect to make returns in accordance with the 
- forms prescribed by the commissioner; and any 
person knowingly making false returns shall be 
guilty of a felony. (1937, c. 407, s. 52; 1939, c. 
275; 1941, cc. 36, 227; 1943, c. 648.) 


Cross Reference.—As to franchise certificates, see §§ 62- 
105, 62-106. ‘ 

Editor’s Note.—The 1939 amendment added subsection (h). 

The 1941 amendment, which added that part of subsec- 
tion (c) relating to “farmer”? license plates, provides that 
it shall be effective beginning with license period of 1942. 

For temporary act exempting trucks engaged in national 
defense projects from contract hauler license fees, see Pub- 
lic Laws 1941, c. 14. 

For comment on the 1941 amendment, see 19 N. C. Law 


Rev. 514. 
The 1943 amendment added the last sentence of subsec- 


tion (a) and made changes in subsection (e). 

§ 20-89. Method of computing gross revenue 
of franchise bus carriers and haulers—In com- 
puting the gross revenue of franchise bus car- 
riers and franchise haulers, revenue derived from 
the transportation of United States mail or 
other United States government services shall not 
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be incluaed. All revenue earned both within and 
without this state from the transportation of per- 
sons or property, except as herein provided, 
by franchise bus carriers and franchise haulers, 
whether on fixed schedule routes or by 
special trips or by auxiliary vehicles not licensed 
as franchise haulers, whether owned by the 
franchise hauler or hired from another for the 
transportation of persons or property within the 
limits of the designated franchise route shall be 
included in the gross revenue upon which said 
tax is based. (1987, c. 407, s. 53; 1943, c. 726.) 


The 1943 amendment struck out the word ‘‘collected’’ form- 
erly appearing after the word ‘‘provided” in line eight. 


§ 20-90. Due date of franchise tax.—The six 
per cent additional tax on franchise bus car- 
riers and franchise haulers shall become due and 
payable on or before the twentieth day of the 
month. following the month in which it accrues. 
(193%, c. 407; s. 54.) 


§ 20-91. Records and reports required of fran- 
chise carriers——(a) Every franchise bus carrier 
and franchise hauler shall keep a record of all 
business transacted and all revenue received on 
such forms as may be prescribed by or satisfac- 
tory to the commissioner, and such records shall 
be preserved for a period of three years, and shall 
at all times during the business hours of the day 
be subject to inspection by the commissioner or 
his deputics or such other agents as may be duly 
authorized by the commissioner. Any operator of 
such a franchise line failing to comply with or vio- 
lating any of the provisions of this section shall be 
guilty of a misdemeanor and upon conviction 
thereof shall be fined or imprisoned in the discre- 
tion of the court. 

(b) All franchise bus carriers and franchise 
haulers shall, on or before the twentieth day of 
each month, make a report to the department of 
gross revenue earned and gross mileage operated 
during the month previous, in such manner as the 
department may require and on such forms as 
the department shall furnish. 

(c) It shall be the duty of the commissioner, by 
competent auditors, to have the books and records 
of every franchise bus carrier and franchise hauler 
examined at least once each year to determine if 
such operators are keeping complete records as 
provided by this section of this article, and to de- 
termine if correct reports have been made to the 
state department of motor vehicles covering the 
total amount of tax liability of such operators. 

(d) If any franchise bus carrier or franchise 
hauler shall fail, neglect, or refuse to keep such 
records or to make such reports as required, and 
within the time provided in this article, the com- 
missioner shall immediately inform himself as best 
he may as to all matters and things required to 
be set forth in such records and reports, and from 
such information as he may be able to obtain, de- 
termine and fix the amount of the tax due the 
state from such delinquent operator for the period 
covering the delinquency, adding to the tax so 
determined and as a part thereof an amount equal 
to five per cent (5%) of the tax, to be collected 
and paid. The said commissioner shall proceed 
immediately to collect the tax including the addi- 
tional five per cent (5%). 

(e) Except in accordance with proper judicial 
order, or as otherwise provided by law, it shall 
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be unlawful for the commissioner of motor 
vehicles, any deputy, assistant, agent, clerk, other 
officer, employee, or former officer or employee, 
to divulge or make known in any manner the 
amount of gross revenue or tax paid by any 
franchise bus carrier or franchise hauler as set 
forth or disclosed in any report or return required 
in remitting said tax, or as otherwise disclosed. 
Nothing in this section shall be construed to 
prohibit the publication of statistics, so classified 
as to prevent the identification of particular 
reports or returns, and the items thereof; the in- 
spection of such reports or returns by the 
governor, attorney general, utilities commission, 
or their or its duly authorized representatives; or 
the inspection by a legal representative of the 
state of the report or return of any franchise bus 
carrier or franchise hauler which shall bring an 
action to set aside or review the tax based there- 
on, or against which action or proceeding has 
been instituted to recover any tax or penalty 
imposed by this article. Any person, officer, 
agent, clerk, employee, or former officer or em- 
ployee violating the provisions of this section 
shall be guilty of a misdemeanor. (1937, c. 407, 
s. 55, 1939, c..275; 1941, c. 36; 1943, c. 726.) 

Editor’s Note—The 1939 amendment struck out the word 
“wilfully” formerly appearing after the word “shall” in 


subsection (d). 
The 1943 amendment added subsection (e). 


§ 20-92. Revocation of franchise registration. 
—The failure of any franchise bus carrier or 
any franchise hauler to pay any tax levied under 
this article, and/or to make reports as is required, 
shall constitute catise for revocation of registra- 
tion and franchise, and the commissioner is here- 
by authorized to seize the registration plates of 
any such delinquent carrier and require the cessa- 
tion of the operation of such venicles. (1937, c. 
407, s. 56.) 


§ 20-93. Bond or deposit required—The com- 
missioner, before issuing any registration plates 
to a franchise bus carrier or a franchise hauler, 
shall either satisfy himself of the financial re- 
sponsibility of such carrier or require a bond 
or deposit in such amount as he may deem nec- 
essary to insure the collection of the tax imposed 
by this section. (1937, c. 407, s. 57.) 


§ 20-94. Partial payments.—In the purchase of 
licenses, where the gross amount of the license 
to any one owner amounts to more than four 
hundred dollars ($400.00), half of such pay- 
ment may, if the commissioner is satisfied of the 
financial responsibility of such owner, be deferred 
until April first in any calendar year upon 
the execution to the commissioner of a draft 
upon any bank or trust company upon forms to 
be provided by the commissioner in an amount 


equivalent to one-half of such tax, plus a 
carrying. charge of two per .cent (2%): 
Provided, that any person using any tag 


so purchased after the first day of April in any 
such year, without having first provided for the 
payment of such draft, shall be guilty ot « misde- 
meanor. Any such drafts being dishonored and 
not paid shall. be subject to the penalties pre- 


scribed in § 20-178 and shall be immediately 
turned over by the commissioner to his duly 
authorized agents and/or the state highway 
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patrol, to the end that this provision may be en- 
forced. (1937, c. 407, s. 58; 1943, c. 726.) 


Editor’s Note.——The 1943 amendment added after the word 
“may” in line five the words ‘‘if the commissioner is satis- 
fied of the financial responsibility of such owner.” It also 
inserted in the last sentence the following: “shall be sub- 
ject to the penalties prescribed in section 20-178 and.” 


§ 20-95. Licenses for less than a year.—Licenses 
issued on or after April first of each year and be- 
fore July first for all vehicles, except franchise 
haulers and two-wheel trailers under one thou- 
sand five hundred pounds weight pulled by pas- 
senger cars, shall be three-fourths of the annual 
fee. Licenses issued on or after July first and 
before October first, except two-wheel trailers 
under one thousand five hundred pounds weight 
pulled by passenger cars, shall be one-half the 
annual fee. JLicenses issued on or after October 
first, cxcept on two-wheel trailers under one thou- 
sand five hundred pounds weight pulled by pas- 
senger cars, shall be one-fourth of the annual 
fee. (1937, c. 407, s. 59.) 


§ 20-96. Overloading. — The commissioner, or 
his authorized agent, may allow any owner of 
a motor vehicle for transportation of property to 
overload said vehicle by paying the fee at the 
rate per hundred pounds which would be assessed 
against such vehicle if its gross weight capacity 
provided for such load; but such calculation shall 
be made only in units of one thousand pounds or 
major fraction thereof, excessive weights of five 
hundred pounds or less being disregarded and 
weights of more than five hundred pounds and 
not more than one thousand pounds being counted 
as one thousand. It is the intent of this section 
that every owner of a motor vehicle shall procure 
license in advance to cover any overload which 
may be carried. Any owner failing to do so, and 
whose vehicle shall be fourd in operation on the 
highways carrying an overload in excess of one 
ton over the weight for which such vehicle is li- 
censed, shall pay in addition to the normal tax 
levied in this article an additional tax of three 
dollars ($3.00) per each thousand pounds in ex- 
cess of the licensed weight of such vehicle. 
Any person who shall willfully violate the provi- 
sions of this section shall be guilty of a mis- 
demeanor in addition to being liable for the addi- 
tional tax herein prescribed. (1937, c. 407, s. 60; 
1943, c. 726.) 

The 1943 amendment added the last sentence. 


§ 20-97. Taxes compensatory; no additional tax. 
—(a) All taxes levied under the provisions of this 
article are intended as compensatory taxes for the 
use and privileges of the public highways of this 
state, and shall be paid by the commissioner to the 
state treasurer, to be credited by him to the state 
highway fund; and no county or municipality shall 
levy any license or privilege tax upon the use of 
any motor vehicle licensed by the state of North 
Carolina, except that cities and towns may levy 
not more than one dollar ($1.00) per year upon 
any such vehicle resident therein: Provided, 
however, that cities and towns may levy, in addi- 
tion to the one dollar ($1.00) per year, herein set 
forth, a sum not to exceed fifteen dollars ($15.00) 
per year upon each vehicle operated in such city 
or town as a taxicab. 

(b) No additional franchise tax, license Eas, 
or other fee shall be imposed by the state against 


[ 826 ] 


§ 20-98 


any franchise motor vehicle carrier taxed under 
this article nor shall any county, city or town im- 
pose a franchise tax or other fee upon them, ex- 
cept that cities and towns may levy a license tax 
not in excess of fifteen dollars ($15.00) per year 
on each vehicle operated in such city as a taxicab 
as provided in subsection (a) hereof. 

(c) In addition to the appropriation carried in 
the Appropriations Act there shall be appropri- 
ated to the motor vehicle department the additional 
sum of fifteen thousand dollars ($15,000.00) from 
the state highway fund: Provided, that such ad- 
ditional sum shall be made available only in the 
event that the regular appropriation is insufficient 
and it shall be determined by the director of the 
budget that such additional amount is necessary 
to carry out the provisions of this article. (1937, 
Cen snsmoten Lod) C. 36°1943; c.,'639, ss, 8, 4.) 

Editor’s Note.—The 1943 amendment added the proviso to 
subsection (a), and the exception clause to subsection (b). 

Municipalities are prohibited by this section from levying 
a license or privilege tax for use of its streets by motor 
trucks. Kenny Co. v. Brevard, 217 N. C. 269, 7 S. BE. (2d) 542. 

May Not Impose Additional License Tax on Vehicles for 
Hire.—This section expressly prohibits a municipality from 
levying a license or privilege tax in excess of $1.00 upon 
the use of any motor vehicle licensed by the state, and must 
be construed with and operates as an exception to, and lim- 
itation upon the general power to levy license and privilege 
taxes upon businesses, trades and professions granted by 
charter and § 160-56, and provisions of a municipal ordinance 
imposing a license tax upon the operation of passenger ve- 
hicles for hire in addition to the $1.00 theretofore imposed 
by it upon motor vehicles generally, is void, nor may the ad- 
ditional municipal tax be sustained upon the theory that it 
is a tax upon the business of operating a motor vehicle 
for hire rather than ownership of the vehicle, since the word 
“‘business” and the word “‘use’’ as used in the sections mean 
the same thing. Cox v. Brown, 218 N. C. 350, 11 S. E. 
(2d) 152. 3 ull 

Fer cases decided under the corresponding provisions of 
the former law, see Southeastern Exp. Co. v. Charlotte, 186 
N. C. 668, 120 S. E. 475; State v. Fink, 179 N. C. 712, 103 
S. E. 16; State v. Jones, 191 N. C. 371, 131 S. BE. 734. 


§ 20-98. Tax lien—In the distribution of assets 
in case of receivership or insolvency of the owner 
against whom the tax herein provided is levied 
and in the order of payment thereof, the state 
shall have priority over all other debts or claims 
except prior recorded liens or liens given by stat- 
ute an express priority. (1937, c. 407, s. 62.) 


§ 20-99. Sale under execution; franchise canceled. 
—Whenever any tax imposed by this article shall 
be in default for a period of ten days, it shall be 
the duty of the commissioner to certify the same 
to the sheriff of any county of this state in which 
such delinquent motor vehicle operator is operat- 
ing, which said certificate to said sheriff shall have 
all the force and effect of a judgment and execu- 
tion, and the said sheriff is hereby authorized and 
directed to levy upon any property in said county 
owned by said delinquent motor vehicle operator 
and to sell the same for the payment of said tax 
as other property is sold in the state for the non- 
payment of taxes; and for such services the sher- 
iff shall be allowed the fees now prescribed by 
law for sales under execution, and the cost in 
such cases shall be paid by the delinquent tax- 
payer or out of the proceeds of the said property, 
and upon the filing of said certificate with the 
sheriff, in the event the delinquent taxpayer shall 
be the operator of any franchise bus carrier or 
franchise hauler vehicle, the franchise certificate 
issued to such operator shall become null and 
void and shall be canceled by the utilities com- 
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missioner, and it shall be unlawful for any such 
franchise bus carrier or the operator of any fran- 
chise hauler vehicle to continue the operation un- 
der said franchise. (1937, c. 407, s. 63.) 
Cross References.—As to fees of sheriffs, see $ 162-6. 
to cancellation of franchise certificates, see § 62-111. 


§ 20-100. Vehicles junked or destroyed by fire or 


As 


‘collision.—Upon satisfactory proof to the commis- 


sioner that any motor vehicle, duly licensed, has 
been completely destroyed by fire or collision, or 
has been junked and completely dismantled so 
that the same can no longer be operated as a mo- 
tor vehicle, the owner of such vehicle may be 
allowed on the purchase of a new license for an- 
other vehicle a credit equivalent to the unexpired 
proportion of the cost of the original license, dat- 
ing from the first day of the next month after the 
date of such destruction. (1937, c. 407, s. 64; 1939, 
TBE eseade) 

Editor’s Note.—The 1939 amendment inserted the provision 
relating to junked vehicle. 


§ 20-101. Vehicles to be marked. — All mo- 
tor vehicles licensed as franchise bus carriers, 
franchise hauler vehicles and contract hauler ve- 
hicles, shall have printed on the side thereof in 
letters not less than three inches in height the 
name and home address of the owner, or such 
other identification as the utilities commissioner 
may approve. (1937, c. 407, s. 65.) 


Part 8. Anti-Theft and Enforcement Provisions. 


§ 20-102. Report of stolen and recovered mo- 
tor vehicles.—Every sheriff, chief of police, or 
peace officer upon receiving reliable information 
that any vehicle registerea hereunder has been 
stolen shall immediately report such theft to the 
department. Any said officer upon receiving in- 
formation that any vehicle, which he has pre- 
viously reported as stolen, has been recovered, 
shall immediately report the fact of such rccov- 
ery to the department. (1937, c. 407, s. 66.) 


§ 20-103. Reports by owners of stolen and 
recovered vehicles—The owner, or person hay- 
ing a lien or encumbrance upon a registered ve- 
hicle which has been stolen or embezzled, may 
notify the department of such theft or embezzle- 
ment, but in the event of an embezzlement may 
make such report only after having procured the 
issuance of a warrant for the arrest of the person 
charged with such embezzlement. Every owner 
or other person who has given any such notice 
must notify the department of the recovery of 
such vehicle. (1937, c. 407, s. 67.) 


§ 20-104. Action by department on report of 
stolen or embezzled vehicles—(a) The depart- 
ment, upon receiving a report of a stolen or em- 
bezzled vehicle as hereinbefore provided, shall 
file and appropriately index the same and _ shall 
immediately suspend the registration oi the ve- 
hicle so reported, and shall not transfer the regis- 
tration of the same until such time as it is noti- 
fied in writing that such vehicle has been recov- 
ered. 

(b) ‘The department shall at least once each 
month compile and maintain at its headquarters 
office a list of all vehicles which have been stolen 
or embezzled or recovered as reported to it dur- 
ing the preceding month, and such lists shal' be 
open to inspection by any peace officer or other 


[ 827] 


§ 20-105 


persons interested in any such vehicle. (GRE oes 
407, s. 68.) 


§ 20-105. Unlawful taking of a vehicle—Any 


person who drives or otherwise takes and carries. 


away a vehicle, not his own, without the consent 
of the owner thereof, and with intent to tempo- 
rarily deprive said owner of his possession of 
such vehicle, without intent to steal the same, 
is guilty of a misdemeanor. The consent of the 
owner of a vehicle to its taking or driving shall 
not in any case be presumed or implied because 
of such owner’s consent on a previous occasiou 
to the taking or driving of such vehicle by the 
same or a different person. Any person who as- 
sists in, or is a party or accessory to or an ac- 
complice in any such unauthorized taking or driv- 
ing, is guilty of a misdemeanor. (1937, c. 407, s. 
69; 1943, c. 543.) 

Cross Reference.—As to misdemeanors for which no spe- 
cific punishment is prescribed, see § 14-3. 


Editor’s Note—The 1943 amendment inserted after the 


word “drives” in the second line the words “or otherwise 


takes and carries away.”’ 

The cases treated below were decided under the corre- 
sponding provisions of the earlier law, but should be of 
assistance in the interpretation of the present section. 

Civil Liability of Owner for Injuries—The owner is not 
liable for an injury caused by his automobile while it is 
operated by another without his consent. This applies to 
parent and child and where the father forbade his child 
from taking his car he is not liable. Linville v. Nissen, 
1620S CS 955-77 Sons 1096; 

An indictment charging larceny and receiving does not 
include a charge of driving a motor vehicle without the 
knowledge or consent of the owner, and a defendant charged 
in the indictment only with larceny and receiving may not 
be convicted under this section. State v. Stinnett, 203 N. 
C820) 167. Sa Ber 6s: 

§ 20-106. Receiving or transferring stolen ve- 
hicles—Any person who, with intent to procure 
or pass title to a vehicle which he knows or has 
reason to believe has been stolen or unlawfully 
taken, receives or transfers possession of the 
same from or to another, or who has in his pos- 
session any vehicle which he knows or has rea- 
son to believe has been stolen or unlawfully taken, 
and who is not an officer cf the law engaged at 
the time in the performance of his duty as such 
officer, is guilty of a felony. (1937, c. 49%, s. 70.) 

Cross Reference.—As to felonies for which no specific pun- 
ishment is prescribed, see § 14-2. 


§ 20-107. Injuring or tampering with vehicle.— 
(a) Any person who either individually or in as- 
sociation with one or more other persons wil- 
fully injures or tampers with any vehicles or 
breaks or removes any part or parts of or from a 
vehicle without the consent of the owner is guilty 
of a misdemeanor. 

(b) Any person who, with intent to steal, com- 
mit any malicious mischief, injury or other crime, 
climbs into or upon a vehicle, whether it is in 
motion or at rest, or with like intent attempts to 
manipulate any of the levers, starting mechanism, 
brakes, or other mechanism or device of a ve- 
hicle while the same is at rest and unattended or 
with like intent sets i1 motion any vehicle while 
the same is at rest and unattended, is guilty of a 
misdemeanor. (1937, c. 407, s. 71.) 


§ 20-108. Vehicles without manufacturer’s num- 
bers.——Any person who knowingly buys, receives, 
disposes of, sells, offers for sale, conceals, or has in 
his possession any motor vehicle, or engine re- 
moved from a motor vehicle, from which the 
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manufacturer’s serial or engine number or other 
distinguishing number or identification mark or 
number placed thereon under assignment from 
the department has been removed, defaced, cov- 
ered, altered, or destroyed for the purpose of con- 
cealing or misiepresenting the identity of said 
motor vchicle or engine is guilty of a misde- 
meanor. (1937, ‘c. 407, s. 72.) 


§ 20-109. Altering or changing engine or other 
numbers.—No person shall wilfully deface, de- 
stroy, or alter the manufacturer’s serial or engine 
number or other distinguishing number or identi- 
fication mark of a motor vehicle, nor shall any 
person place or stamp any serial, engine, or other 
number or mark upon a motor vehicle, except one 
assigned thereto by the department. Any viola- 
tion of this provision is a misdemeanor. — (1937, c. 
407, s. 73; 1943, c. 726.) 


The 1943 amendment substituted the word 
line one for the words 


‘wilfully’? in 
“with fraudulent intent.’ 


§ 20-110. When registration shall be rescinded. 
—(a) The department shall rescind and cancel the 
registration of any vehicle which the department 
shall determine is unsafe or unfit to be operated or 
is not equipped as required by law. 

(b) The department shall rescind and cancel 
the registration of any vehicle whenever the per- 
son to whom the registration card or registration 
number plates therefor have been issued shall 
make o: permit to be made any unlawful use of 
the said card or plates or permit the use thereof 
by a person not entitled thereto. 

(c) The department shall rescind and cancel 
the license of any dealer to whom such license 
has been issued when such dealer allows his reg- 
istration number plates to be used for other than 
demonstration purposes except as provided by 
§ 20-79, fails to carry out the provisions of 
§ 20-79 and § 20-82, or is convicted of a felony. 
(1937, c. 407, s. 74.) 


§ 20-111. Violation of registration provisions. 
—It shall be unlawful for any person to commit 
any of the following acts: 

(a) To operate or for the owner thereof know- 
ingly to permit the operation upon a highway of 
any motor vehicle, trailer, or semi-trailer which 
is not registered or for which a certificate of title 
has not been issued, or which does not have at- 
tached thereto and displayed thereon the regis- 
tration number plate or plates assigned thereto 
by the department for the current registration 
year, subject to the exemption mentioned in §§ 
20-65 and 20-79. 

(b) To display or cause or permit to be dis- 
played or to have in possession any registration 
card, certificate of title or registration number 
plate knowing the same to be fictitious or to have 
been canceled, revoked, suspended or altered. 

(c) The giving, lending, or borrowing of a li- 
cense plate for the purpose of using same on 
some motor vehicle other than that for which is- 
sued shall make the giver, lender, or borrower 
guilty of a misdemeanor, and upon conviction he 
shall be fined not more than fifty dollars ($50.00), 
or imprisoned not mote than thirty days. Where 
license plate is found being improperly used, such 
plate or plates shall be revoked or canceled, and 
new license plates must be purchased before fur- 
ther operation of the motor vehicles. 
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(d) To fail or refuse to surrender to the de- 
partment, upon demand, any title certificate reg- 
istration card or registration number plate which 
has been suspended, canceled or revoked as in 
this article provided. 

(e) To use a false or fictitious name or address 
in any application for the registration of any ve- 
hicle or for a certificate of title or for any renewal 
or duplicate thereof, or knowingly to make a 
false statement or knowingly to conceal a mate- 
rial fact or otherwise commit a fraud in any such 
application. (1937, c. 407, s. 75; 1943, c. 592, s. 2.) 


The 1943 amendment inserted the reference to § 20-65 
near the end of subsection (a). 


§ 20-112. Making false affidavit perjury. — Any 
person who shall knowingly make any false affi- 
davit or shall knowingly swear or affirm falsely 
to any matter or thing required by the terms of 
this article to be sworn or affirmed to shall be 
guilty of perjury, and upon conviction shall be 
punishable by a fine and imprisonment as other 
persons committing perjury are punishable. (1937, 
c. 407, s. 76.) 

Cress References.—As to punishment for perjury, see § 
14-209. As to revocation of license in event of conviction 
of perjury or the making of false affidavits, etc., see § 
20-17. 

§ 20-113. Licenses protected—No person, part- 
nership, association or corporation shall main- 
tain an office or place of business in which or 
through which persons desiring transportation for 
themselves or their baggage are brought into con- 
tact by advertisement or otherwise with persons 
owning or operating motor vehicles and willing 
to transport other persons, or baggage, for com- 
pensation, or on a division of expense basis, un- 
less the owner or operator of such motor vehicles 
furnishing the transportation has qualified under 
the tax provisions of this article for the class of 
service he holds himself out to perform. (1937, 
c. 407, s. 77.) 


§ 20-114. Duty of officer; manner of enforce- 
ment.—(a) For the purpose of enforcing the 
provisions of this article, it is hereby made the 
duty of every police officer, every marshal, deputy 
marshal, or watchman of any incorporated city or 
village, and every sheriff, deputy sheriff, and all 
other lawful officers of any county, and every con- 
stable of any township, to arrest within the limits 
of their jurisdiction any person known personally 
to any such officer, or upon the sworn information 
of a creditable witness, to have violated any of 
the provisions of this article, and to immediately 
bring such offender before any justice of the peace 
or officer having jurisdiction, and any such person 
so arrested shall have the right of immediate trial, 
and all other rights given to any person arrested 
for having committed a misdemeanor. Every 
officer herein named who shall neglect or refuse 
to carry out the duties imposed by this chapter 
shall be liable on his official bond for such neglect 
or refusal as provided by law in like cases. 

(b) It shall be the duty of all sheriffs, police 
officers, deputy sheriffs, deputy police officers, and 
all other officers within the state to co-operate 
with and render all assistance in their power to 
the officers herein provided for, and nothing in 
this article shall be construed as relieving said 
sheriffs, police officers, deputy sheriffs, deputy 
police officers, and other officers of the duties im- 
posed on them by this chapter. 
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(c) It shall also be the duty of every sheriff of 
every county of the state and of every police or 
peace officer of the state to make immediate re- 
port to the commissioner of all motor vehicles re- 
ported to him as abandoned or that are seized by 
him for being used for illegal transportation of 
intoxicating liquors or other unlawful purposes, 
and no motor vehicle shall be sold by any sheriff, 
police or peace officer, or by any person, firm or 
corporation claiming a mechanic’s or storage lien, 
or under judicial proceedings, until notice shall 
have been given the commissioner at least twenty 
days before the date of such sale. (1937, c. 407, 
s. 78; 1943, c. 726.) 


The 1943 amendment substituted “twenty” for 


“thirty” 
in the next to the last line of subsection (c). 


‘Part 9. The Size, Weight, Construction and 
Equipment of Vehicles. 


§ 20-115. Scope and effect of regulations in 
this title—It shall be unlawful and constitute a 
misdemeanor for any person to drive or move or 
for the owner to cause or knowingly permit to be 
driven or moved on any highway any vehicle or 
vehicles of a size or weight exceeding the limita- 
tions stated in this title, or any vehicle or vehicles 
which are not so constructed or equipped as re- 
quired in this title, or the rules and regulations of 
the commission adopted pursuant thereto and the 
maximum size and weight of vehicles herein 
specified shall be lawful throughout this state, and 
local authorities shall have no power or authority 
to alter said limitations except as express author- 
ity may be granted in this article. (1937, c. 407, 
s047.9)) 


§ 20-116. Size of vehicles and loads.—(a) The 
total outside width of any vehicle or the load 
thereon shall not exceed ninety-six inches, except 
as otherwise provided in this section. 

(b) No passenger-type vehicle shall be operated 
on any highway with any load carried thereon ex- 
tending beyond the line of the fenders on the left 
side of such vehicle nor extending more than six 
inches beyond the line of the fenders on the right 
side thereof. 

(c) No vehicle unladen or with load shall ex- 
ceed a height of twelve feet, six inches. 

(d) No vehicle shall exceed a length of thirty- 
five feet extreme over-all dimension, inclusive of 
front and rear bumpers. A truck-tractor and semi- 
trailer shall be regarded as two vehicles for the 
purpose of determining lawful length and license 
taxes. 

(e) No combination of vehicles coupled together 
shall consist of more than two units and no such 
combination of vehicles shall exceed. a total length 
of forty-five feet exclusive of front and rear bump- 
ers, subject to the following exceptions: Said 
length limitation shall not apply to vehicles oper- 
ated in the daytime when transporting poles, pipe, 
machinery or other objects of a structural nature 
which cannot readily be dismembered, nor to such 
vehicles transporting such objects operated at 
night-time by a public utility when required for 
emergency repair of public service facilities or 
properties, but in respect to such night transpor- 
tation every such vehicle and the load thereon shall 
be equipped with a sufficient number of clearance 
lamps on both sides and marker lamps upon the 
extreme ends of said projecting load to clearly 
mark the dimensions of such load: Provided, 
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that the state highway and public works commus- 
sion shall have authority to designate any high- 
ways upon the state system as light-traffic roads 
when, in the opinion of the commission, such 
roads are inadequate to carry and will be in- 
juriously affected by the maximum load, size, and/ 
or width of trucks or busses using such roads as 
herein provided for, and all such roads so desig- 
nated shall be conspicuously posted as_ light- 
traffic roads and the maximum load, size and/or 
width authorized shall be displayed on proper 
signs erected thereon. The operation of any ve- 
hicle whose gross load, size and/or width exceed 
the maximum shown on such signs over the roads 
thus posted shall constitute a misdemeanor: Pro- 
vided further, that no standard concrete highway, 
or other highway built of material of equivalent 
durability, and not less than eighteen feet in 
width, shall be designated as a light-traffic road: 
Provided further, that the limitations placed on 
any road shall not be less than eighty per cent 
(80%) of the standard weight, unless there shall 
be available an alternate improved route of not 
more than twenty per cent (20%) increase in the 
distance. 

(f) The load upon any vehicle operated alone, 
or the load upon the front vehicle of a combina- 
tion of vehicles, shall not extend more than three 
feet beyond the front wheels of such vehicle or 
the front bumper of such vehicle, if it is equipped 
with such a bumper. 

(g) No vehicle shall te driven or moved on any 
highway unless such vehicle is so constructed or 
loaded as to prevent any of its load from dropping, 
sifting, leaking or otherwise escaping therefrom, 
except that sand may be dropped for the purpose 
of securing traction, or water or other substance 
may be sprinkled on a roadway in cleaning or 
maintaining such roadway. 


(h) Wherever there exist two highways of the 
state system of approximately equivalent construc- 
tion, convenience and distance between two or 
more points, the state highway and public works 
commission shall have authority, when in the 
opinion of the commission the public interest is 
served thereby, to designate one of said roads for 
heavy or truck-line traffic between said points, and 
to prohibit the use of the other or parallel road 
by heavy or truck-line traffic thereon; and in such 
instances the roads selected for heavy or truck- 
line traffic shall be so designated by signs con- 
spicuously posted thereon, and the roads upon 
upon which heavy or truck-line traffic is prohibited 
shall likewise be so designated by signs conspicu- 
ously posted thereon showing the maximum load 
authorized for said roads. The operation of any 
vehicle whose gross load exceeds the maximum 
load shown on such signs over the road thus 
posted shall constitute a misdemeanor: Provided, 
that nothing herein shall prohibit a truck or other 
motor vehicle whose gross load exceeds that pre- 
scribed for the light traffic roads from using said 


light traffic road when the destination of said truck, 


is located solely upon said light traffic road: Pro- 
vided, further, that nothing herein shall prohibit 
passenger or other light traffic vehicles from using 
any road or roads so designated for heavy or 
truck-line traffic. 

(i) The total width of any vehicle propelled 
by electric power obtained from trolley wires, but 
not operated upon rails, commonly known as an 
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electric trackless trolley coach, which is operated 
as a part of the general trackless trolley system 
of passenger transportation of the city of Greens- 
boro and vicinity, shall not exceed one hundred 
and two inches, and the total length, inclusive 
of front and rear bumpers, of any such vehicle 
shall not exceed thirty-six feet, and the height of 
any such vehicle, exclusive of trolley pole for 
operating same, shall not exceed twelve feet, six 
inches. (193%, c. 246; 1937, c. 407, s. 80; 1943, c. 
pHiBe «Se ail) 

Cross Reference.—As to size and weight limitations for 
motor vehicle carriers applying for franchise certificates, see 
§ 62-105, subsec. (e). 

Editor’s Note.—The 1943 amendment added subsection (i). 

This section prohibiting the extension of any part of the 
load of a passenger vehicle beyond the line of the fenders on 
the left side of such vehicle imposes a duty for the safety 
of other vehicles on the highway, and is not conclusive on 
the question of contributory negligence of a passenger riding 
on the running board, with none of his body extending be- 
yond the line of the fenders, who is injured by the negligent 
operation of another vehicle. Roberson y. Carolina Taxi 
Service, 214 N. C. 624, 200 S. E. 363. 


§ 20-117. Flag or light at end of load.——When- — 
ever the load on any vehicle shall extend more 
than four feet beyond the rear of the bed or 
body thereof, there shall be displayed at the 
end of such load, in such position as to be clearly 
visible at all times from the rear of such load, a 
red flag not less than twelve inches both in length 
and width, except that between one-half hour after 
sunset and one-half hour before sunrise there shall 
be displayed at the end of any such load a red 
light plainly visible under normal atmospheric 
conditions at least two hundred feet from the rear 
of such vehicle. (1937, c. 407, s. 81.) 


The corresponding provision of the former law was cited 
in Williams vy. Frederickson Motor Exp. Lines, 198 N. C. 
193, 151 S. E. 197. 


§ 20-118. Weight of vehicles and load. — No 
vehicle or combination of vehicles shall be moved 
or operated on any highway or bridge when the 
gross weight thereof exceeds the limits specified 
below: 

(a) When the wheel is equipped with high- 
pressure pneumatic, solid rubber or cushion tire, 
eight thousand pounds. 

(b) When the wheel is equipped with low-pres- 
sure pneumatic tire, nine thousand pounds. 

(c) The gross weight on any one axle of the 
vehicle when the wheels attached to said axle are 
equipped with high-pressure solid rubber or cush- 
ion tires, sixteen thousand pounds. 

(d) When the wheels attached to said axle are 
equipped with low-pressure pneumatic tires, eight- 
een thousand pounds. 

(e) For the purposes of this section an axle load 
shall be defined as the total load on all wheels 
whose centers are included within two parallel 
transverse vertical planes not more than forty 
inches apart. 

(f) For the purposes of this section every 
pneumatic tire designed for use and used when 
inflated with air to less than one hundred pounds 
pressure shall be deemed a low-pressure pneu- 
matic tire, and every pneumatic tire inflated to 
one hundred pounds pressure or more shall, be 
deemed a high-pressure pneumatic tire. 

(g) No vehicle shall be operated on any high- 
way the weight of which, resting on the surface 
of such highway, exceeds six. hundred pounds up- 
on any inch of tire roller or other support. 
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(h) Subject to the foregoing limitations, the 
gross weight of any vehicle having two axles shall 
not exceed twenty-six thousand pounds. 

(i) Subject to the foregoing limitations, the 
gross weight of any vehicle or combination of ve- 
hicles having three or more axles shall not exceed 
forty thousand pounds. For the purpose of de- 
termining gross weight, no axle shall be consid- 
ered unless the wheels thereof are equipped with 
adequate brakes. (1937, c. 407, s. 82.) 

(j) The gross weight with normal load of pas- 
sengers of any vehicle propelled by electric power 
obtained from trolley wires, but not operated upon 
rails, commonly known as an electric trackless 
trolley coach, which is operated as a part of the 
general trackless trolley system of passenger 
transportation of the city of Greensboro and 
vicinity, shall not exceed thirty thousand pounds. 
(1937, c. 407, s. 82; 1943, c. 213, s. 2; 1943, cc. 
726, 784.) 

Cross Reference.—As to size and weight limitations for 
motor vehicle carriers applying for franchise certificates, see 
§ 62-105, subsec. (e). 

Editcr’s Note—The first 1943 amendment added _ subsec- 
tion (j). The second 1943 amendment as changed by the 


third amendment substituted “twenty-six” for “twenty” in 
subsection (h). 


§ 20-118.1. Peace officer may weigh vehicle 
and require removal of excess load.—Any peace 
officer having reason to believe that the weight of 
a vehicle and load is unlawful is authorized to 
weigh the same either by means of portable or 
stationary scales, and may require that such ve- 
hicle be driven to the nearest scales in the event 
such scales are within two miles. The officer may 
then require the drive to unload immediately such 
portion of the load as may be necessary to de- 
crease the gross weight of such vehicle to the 
maximum therefor specified in this article. (1927, 
c. 148, s. 37.) 


§ 20-119. Special permits for vehicles of exces- 
sive size or weight.—The state highway and public 
works commission may, in their discretion, up- 
on application in writing and good cause being 
shown therefor, issue a special permit in writing 
authorizing the applicant for seasonal operations 
to operate or move a vehicle of a size or weight 
exceeding a maximum specified in this article up- 
on any highway under the jurisdiction and for 
the maintenance of which the body granting the 
permit is responsible. Every such permit shall 
be carried in the vehicle to which it refers and 
shall be open to inspection by any peace officer; 
and it shall be a misdemeanor for any person to 
violate any of the terms or conditions of such 
special permit: Provided, the authorities in any 
incorporated city or town may grant permits in 
writing and for good cause shown, authorizing the 
applicant to move a vehicle over the streets of 
such city or town, the size or width exceeding the 
maximum expressed in this article. (1937, c. 407, 
s. 83.) 


§ 20-120. Operation of flat trucks on state high- 
ways regulated.—It shall be unlawful for any per- 
son, firm or corporation to operate, or have op- 
erated on any public highway in the state .any 
open, flat truck loaded with logs, cotton bales, 
boxes or other load piled on said truck, without 
having the said load securely fastened on said 
truck. Any person violating <he provisions of this 
section shall be guilty of a misdemeanor and upon 
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conviction shall be fined not more than fifty dol- 
lars or imprisoned not more than thirty days. 
(1939, c. 114.) 


§ 20-121. When authorities may restrict right to 
use highways. — The state highway and public 
works commission or local authorities may pro- 
hibit the operation of vehicles upon or impose re- 
strictions as to the weight thereof, for a total pe- 
riod not to exceed ninety days in any one calendar 
year, when operated upon any highway under the 
jurisdiction of and for the maintenance of which 
the body adopting the ordinance is responsible, 
whenever any said highway by reason of deteriora- 
tion, rain, snow or other climatic conditions will 
be damaged unless the use of vehicles thereon is 
prohibited or the permissible weights thereof re- 
duced. The local authority enacting any such 
ordinance shall erect, or cause to be erected and 
maintained, signs designating the provisions of the 
ordinance at each end of that portion of any high- 
way to which the ordinance is applicable, and the 
ordinance shall not be effective until or unless 
such signs are erected and maintained. (1937, c. 
407, s. 84.) 


Cross Reference.—As to powers of municipal corporations 
as to streets, see § 160-200, subsections 11, 31. 


§ 20-122. Restrictions as to tire equipment.—(a) 
Every solid rubber tire on a vehicle moved on any 
highway shall have rubber on its entire traction 
surface at least one and a half inches thick above 
the edge of the flange of the entire periphery. 

(b) No tire on a vehicle moved on a highway 
shall have on its periphery any block, stud, flange, 
cleat or spike or any other protuberance of any 
material other than rubber which projects beyond 
the tread of the traction surface of the tire, ex- 
cept that it shall be permissible to use farm ma- 
chinery with tires having protuberances which 
will not injure the highway and except, also, that 
it shall be permissible to use tire chains of reason- 
able proportions upon any vehicle when required 
for safety because of snow, ice or other conditions 
tending to cause a vehicle to slide or skid. 

(c) The state highway and public works com- 
mission or local authorities in their respective ju- 
risdictions may, in their discretion, issue special 
permits authorizing the operation upon a highway 
of traction engines or tractors having movable 
tracks with transverse corrugation upon the pe- 
riphery of such movable tracks or farm tractors 
or other farm machinery. 

(d) It shall not be unlawful to drive farm trac- 
tors on dirt roads from farm to farm: Provided, 
in doing so they do not damage said dirt roads or 
interfere with traffic. (1937, c. 407, s. 85; 1939, 
c. 266.) 

Editor’s Note.—The 1939 amendment added subsection (d). 


§ 20-123. Trailers and towed vehicles.—(a) No 
motor vehicle shall be driven upon any highway 
drawing or having attached thereto more than one 
trailer or semi-trailer. 

(b) No trailer or semi-trailer shall be operated 
over the highways of the state unless such trailer 
or semi-trailer be firmly attached to the rear of 
the motor vehicle drawing same, and unless so 
equipped that it will not shake, but will travel in 
the path of the wheels of the vehicle drawing such 
trailer or semi-trailer, which equipment shall at 
all times be kept in good condition. (1937, c. 407, 
s. 86.) 
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§ 20-124. Brakes. — (a) Every motor vehicle 
when operated upon a highway shall be equipped 
with brakes adequate to control the movement of 
and to stop such vehicle or vehicles, and such 
brakes shall be maintained in good working order 
and shall conform to regulations provided in this 
section. 

(b) No person having control or charge of a 
motor vehicle shall allow such vehicle to stand 
on any highway unattended without first effectively 
setting the hand brake thereon, stopping the mo- 
tor and turning the front wheels into the curb 
or side of the highway. 

(c) On a dry, hard, approximately level stretch 
of highway free from loose material, the service 
(foot) brake shall be capable of stopping the mo- 
tor vehicle at a speed of twenty miles per hour 
within a distance of twenty-five feet with four 
wheel brakes or forty-five feet with two wheel 
brakes. The hand brake shall be capable of stop- 
ping the vehicle under like conditions of this sec- 
tion within a distance of not more than seventy- 
five feet. 

(d) Motor trucks and tractor-trucks with semi- 
trailers attached shall be capable of stopping on a 
dry, hard, approximately level highway free from 
loose material at a speed of twenty miles per hour 
within the following distances: thirty feet with 
both hand and service brake applied simultaneously 
and fifty feet when either is applied separately, 
except that vehicles maintained and _ operated 
permanently for the transportation of property 
and which were registered in this or any other 
state or district prior to August, nineteen hundred 
and twenty-nine, shall be capable of stopping on 
a dry, hard, approximately level highway free from 
loose material at a speed of twenty miles per hour 
within a distance of fifty feet with both hand and 
service brake applied simultaneously, and within 
a distance of seventy-five feet when either ap- 
plied separately. 

(e) Every semi-trailer, or trailer, or separate 
vehicle, attached by a draw-bar or coupling to a 
towing vehicle, and having a gross weight of two 
tons, and all house trailers of one thousand pounds 
gross weight or more, shall be equipped with 
brakes controlled or operated by the driver of 
the towing vehicle, which shall conform to the 
specifications set forth in sub-section (d) of this 
section and shall be of a type approved by the 
commissioner. (1937, c. 407, s. 87.) 

Opa tae in Newbern v. Leary, 215 N. C. 134, 1 S. E. (2d) 

§ 20-125. Horns and warning devices. — (a) 
Every motor vehicle when operated upon a high- 
way shall be equipped with a horn in good work- 
ing order capable of emitting sound audible un- 
der normal conditions from a distance of not less 
than two hundred feet, and it shall be unlawful, 
except as otherwise provided in this section, for 
any vehicle to be equipped with or for any person 
to use upon a vehicle any siren, compression or 
spark plug whistle or for any person at any time 
to use a horn otherwise than as a reasonable 
warning or to make any unnecessary or unreason- 
able loud or harsh sound by means of a horn or 
other warning device. All such horns and warning 
devices shall be maintained in good working order 
and shall conform to regulation not inconsistent 
with this section to be promulgated by the com- 
missioner. 
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(b) Every police and fire department and fire 
patrol vehicle and every ambulance used for emer- 
gency calls shall be equipped with a bell, siren 
or exhaust whistle of a type approved by the com- 
missioner. (1937, c. 407, s. 88.) 


§ 20-126. Mirrors. — No person shall drive a 
motor vehicle on a highway which motor ve- 
hicle is so constructed or loaded as to prevent the 
driver from obtaining a view of the highway to 
the rear by looking backward from the driver’s 
position, unless such vehicle is equipped with a 
mirror of a type to be approved by the commis- 
sioner so located as to reflect to the driver a view 
of the highway for a distance of at least two hun- 
dred feet to the rear of such vehicle. (1937, c. 407, 
s. 89.) 

Cited in Bechtler vy, Bracken, 218 N. C. 515, 11 S. E. (2d) 
21. 


§ 20-127. Windshields must be unobstructed. 
—(a) It shall be unlawful for any person to drive 
any vehicle upon a highway with any sign, poster 
or other non-transparent material upon the front 
windshield, side wings, side or rear window of 
such motor vehicle other than a certificate or other 
paper required to be so displayed by law. 

(b) Every permanent windshield on a motor 
vehicle shall be equipped with a device for clean- 
ing snow, rain, moisture or other matter from 
the windshield directly in front of the operator, 
which device shall be so constructed as to be con- 
trolled or operated by the operator of the vehicle. 
The device required by this sub-section shall be 


of a type approved by the commissioner. (1937, 
c. 407, s. 90.) 
§ 20-128. Prevention of noise, smoke, etc.; 


muffler cut-outs regulated.—(a) No person shall 
drive a motor vehicle on a highway unless such 
motor vehicle is equipped with a muffler in good 
working order and in constant operation to pre- 
vent excessive or unusual noise, annoying smoke 
and smoke screens. 

(b) It shall be unlawful to use a “muffler cut- 
out” on any motor vehicle upon a _ highway. 
(19375 Cee40 Taree is) 


§ 20-129. Required lighting equipment of ve- 
hicles—(a) When vehicles must be equipped: 
Every vehicle upon a highway within this state 
during the period from a half hour after sunset 
to a half hour before sunrise, and at any other 
time when there is not sufficient light to render 
clearly discernible any person on the highway at 
a distance of two hundred feet ahead, shall be 
equipped with lighted front and rear lamps as in 
this section respectively required for different 
classes of vehicles, and subject to exemption with 
reference to lights on parked vehicles as declared 
in § 20-134. 

(b) Head Lamps on Motor Vehicles: Every 
motor vehicle other than a motorcycle, road-roller, 
road machinery, or farm tractor shall be equipped 
with two head lamps, no more and no less, at the 
front of and on opposite sides of the motor vehicle, 
which head lamps shall comply with the require- 
ments and limitations set forth in §§ 20-131 or 
20-132. 

(c) Head Lamps on Motorcycles: Every mo- 
torcycle shall be equipped with at least one and 
not more than two head lamps which shall com- 
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ply with the requirements and limitations set forth 
in § 20-131 or 20-132. 

(d) Rear Lamps: Every motor vehicle and 
every trailer or semi-trailer which is being drawn 
at the end of a train of vehicles shall carry at the 
rear a lamp of a type which has been approved by 
the commissioner and which exhibits a red light 
plainly visible under normal atmospheric condi- 
tions from a distance of five hundred feet to the 
rear of such vehicle, and so constructed and placed 
that the number plate carried on the rear of such 
vehicle shall under like conditions be so illumi- 
nated by a white light as to be read from a dis- 
tance of fifty feet to the rear of such vehicle, and 
every trailer or semi-trailer shall carry at the rear, 
in addition to a rear lamp as above specified, a 
red reflector of a type which has been approved by 
the commissioner and which is so designed, lo- 
cated as to a height and maintained as to be visible 
for at least five hundred feet when opposed by a 
motor vehicle displaying lawful undimmed head- 
lights at night on an unlighted highway. Such 
reflector shall be placed at the extreme end of the 
load. 

(e) Clearance Lamps: Every motor vehicle 
having a width at any part in excess of eighty 
inches shall carry two clearance lamps at the 
front, one at each side reflecting an amber light 
plainly visible under normal atmospheric condi- 
tions from a distance of five hundred feet to the 
front of said vehicle and two clearance lamps at 
the rear, one on each side and reflecting a red 
light visible under like conditions from a distance 
of five hundred feet to the rear of the vehicle. As 
relates to truck-trailer or tractor-trailer combina- 
tions, such lights shall be required only at the 
front and rear of the overall dimensions. 

(f{) Lamps on Bicycles: Every bicycle shall be 
equipped with a lighted lamp on the front there- 
of, visible under normal atmospheric conditions 
from a distance of at least three hundred feet in 
front of such bicycle, and shall also be equipped 
with a reflex mirror or lamp on the rear, exhibit- 
ing a red light visible under like conditions from 
a distance of at least two hundred feet to the rear 
of such bicycle, when used at night. 

(g) Lights on Other Vehicles: All vehicles 
not heretofore in this section required to be 
equipped with specified lighted lamps shall carry 
on the left side one or more lighted lamps or lan- 
terns projecting a white light, visible under nor- 
mal atmospheric conditions from a distance of not 
less than five hunded feet to the front of such ve- 
hicle and visible under like conditions from a dis- 
tance of not less than five hundred feet to the 
rear of such vehicle, or in lieu of said lights shall 
be equipped with reflectors of a type which is ap- 
proved by the commissioner. (1937, c. 407, s. 92; 
1939, c. 275.) 

Editor’s Note——The 1939 amendment changed subsection 
(e). Some of the cases noted below were decided under 
the corresponding provisions of the prior law. 

Effect of Violation in Civil Action.—Negligence in not 
having a light on the rear of a truck will not preclude re- 
covery against one who drove his car into the truck, un- 
less it contributed to the injury. Hughes v. Luther, 189 
N. C. 841, 128 S. E. 145. 

Absence of Rear Lights on Smoke Covered Road.—Where 
plaintiff’s evidence tended to show that he was driving at 
night along a highway covered with smoke from fires along 
its side and that he collided with the rear of an oil truck 
which was headed in the same direction and which had 
been stopped on the highway without rear lights in viola- 
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tion of this section it was held that conceding negligence 
on the part of defendant, plaintiff’s evidence discloses con- 
tributory negligence barring recovery as a matter of law, 
either in driving at a speed in excess of that at which he 
could stop within the distance to which his lights would 
disclose the existence of obstructions, or, if he could have 
seen the oil truck in time to have avoided a collision, in 
failing to do so. Sibbitt v. R. & W. Transit Co., 220 N. C. 
702, 18 S. BE. (2d) 203. 

Whether Obstruction Should Have Been Seen Is Jury 
Question.—Generally speaking, where the statutes, as this 
section, or the decisions of the courts, require red lights 
as a warning of danger on any object in the highway and 
such lights are not present, it is a question for the jury to 
determine whether the driver at night should have seen 
the obstruction, notwithstanding the absence of red lights. 
Morris v. Sells-Floto Circus, 65 F. (2d) 783, 785. 

Evidence Sufficient for Jury.—Evidence tending to show 
that the headlights on defendant’s car were defective and 
that he was driving at a speed of 60 to 65 miles an hour and, 
in a sudden effort to avoid colliding with another automo- 
bile which had been backed into the highway and which 
was apparently not in motion at the time, defendant drove 
off the road, causing the car to overturn, inflicting serious 
injury to plaintiff, a guest in the car, require the submis- 
sion of the case to the jury. Stewart v. Stewart, 221 N. 
C. 147, 19 S. EB. Cd) 242, 

Cited in Pike v. Seymour, 222 N. C. 42, 21 S. E. (2d) 
884; Newbern v..Leary, 215 N. C. 134, 1 S. E. (2d) 384. 

§ 20-130. Additional permissible light on vehi- 
cle—(a) Spot Lamps: Any motor vehicle may 
be equipped with not to exceed two spot lamps, 
except that a motorcycle shall not be equipped 
with more than one spot lamp, and every lighted 
spot lamp shall be so aimed and used upon ap- 
proaching another vehicle that no part of the 
beam will be directed to the left of the center of 
the highway nor more than one hundred feet 
ahead of the vehicle. No spot lamps shall be used 
on the rear of any vehicle. 

(b) Auxiliary Driving Lamps: Any motor ve- 
hicle may be equipped with not to exceed two 
auxiliary driving lamps mounted on the front, and 
every such auxiliary driving lamp or lamps shall 
meet the requirements and limitations set forth in - 
§ 20-131, subsection (c). 

(c) Restrictions on Lamps: Any device, other 
than head lamps, spot lamps, or auxiliary driving 
lamps, which projects a beam of light of an in- 
tensity greater than twenty-five candle power, 
shall be so directed that no part of the beam will 
strike the level of the surface on which the ve- 
hicle stands at a distance of more than fifty feet 
from the vehicle. (1937, c. 407, s. 93.) 


§ 20-130.1. Use of red lights on front of vehicles 
prohibited; exceptions.—It shall be unlawful for 
any person to drive upon the highways of this 
state any vehicle displaying red lights visible from 
the front of said vehicle. The provisions of this 
section shall not apply to police cars, highway 
patrol cars, ambulances, wreckers, or fire fighting 
vehicles, or to such lights as may be prescribed 
by the interstate commerce commission. (1943, 
c. 726.) 


§ 20-131. Requirements as to head lamps and 
auxiliary driving lamps.—(a) The head lamps of 
motor vehicles shall be so constructed, arranged, 
and adjusted that, except as provided in sub-sec- 
tion (c) of this section, they will at all times men- 
tioned in § 20-129, and under normal atmos- 
pheric conditions and on a level road, produce a 
driving light sufficient to render clearly discernible 
a person two hundred feet ahead, but any person 
operating a motor vehicle upon the highways, 
when meeting another vehicle, shall so control the 
lights of the vehicle operated by him by shifting, 
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depressing, deflecting, tilting, or dimming the 
headlight beams in such manner as shall not pro- 
ject a glaring or dazzling light to persons in front 
of such head lamp. ' 

(b) Head lamps shall be deemed to comply with 
the foregoing provisions prohibiting glaring and 
dazzling lights if none of the main bright portion 
of the head lamp beams rises above a horizontal 
plane passing through the lamp centers parallel 
to the level road upon which the loaded vehicle 
stands, and in no case higher than forty-two 
inches, seventy-five feet ahead of the vehicle. 

(c) Whenever a motor vehicle is being operated 
upon a highway, or portion thereof, which is suf- 
ficiently lighted to reveal a person on the highway 
at a distance of two hundred feet ahead of the ve- 
hicle, it shall be permissible to dim the head 
lamps or to tilt the beams downward or to sub- 
stitute therefor the light from an auxiliary driv- 
ing lamp or pair of such lamps, subject to the 
restrictions as to tilted beams and auxiliary driv- 
ing lamps set forth in this section. 

(d) Whenever a motor vehicle meets another 
vehicle on any highway it shall be permissible to 
tilt the beams of the head lamps downward or to 
substitute therefor the light from an auxiliary 
driving lamp or pair of such lamps subject to the 
requirement that the tilted head lamps or auxiliary 
lamp or lamps shall give sufficient illumination 
under normal atmospheric conditions and on a 
level road to render clearly discernible a person 
seventy-five feet ahead, but shall not project a 
glaring or dazzling light to persons in front of the 
vehicle: Provided, that at all times required in 
§ 20-129 at least two lights shall be displayed on 
the front of and on opposite sides of every motor 
vehicle other than a motorcycle, roadroller, road 
machinery, or farm tractor. 

(e) No city or town shall enact an ordinance in 
conflict with this section. (1937, c. 407, s. 94; 
1OQOM Cc wo olerce la) 


Cross References.—As to failure to dim headlights not 


cause for suspension or revocation of driver’s license, 
see § 20-18. As to penalties imposed for failure to dim 
headlights, see § 20-181. 

Editor’s Note.—The 1939 amendment inserted in subsec- 
tion (a) the provision as to controlling lights. 

Contributory Negligence.—In an action for damages due 
to negligence of defendants, where the evidence showed 
that plaintiffs, on a joint enterprise, driving their car about 
2:00 o’clock a. m., at 40 or 45 miles per hour, with lights 
dimmed so that they could not see ahead over 75 to 100 
feet, never applied the brakes and failed to see defendants’ 
truck until after the collision, crashing into the back ‘of the 
truck with terrific force, plaintiffs were guilty of contrib- 
utory negligence which was a proximate cause of the ac- 
cident, thereby barring their recovery. Pike v. Seymour, 
20°N.:C; 42, 21 S. EB. (2d) 884. 

Quoted in Newbern v. Leary, 215 N. C. 134, 1 S. E. (2d) 
384. 


§ 20-132. Acetylene lights—Motor vehicles may 
be equipped with two acetylene head lamps of 
approximately equal candle power when equip- 
ped with clear plane glass fronts, bright six- 
inch spherical mirrors, and standard acetylene five- 
eighths foot burners not more and not less and 
which do not project a glaring or dazzling light 
into the eyes of approaching drivers. (1937, c. 
407, s. 95.) 


§ 20-133. Enforcement of provisions.——(a) The 
commissioner is authorized to designate, furnish 
instructions to and to supervise official stations 
for adjusting head lamps and auxiliary driving 
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lamps to conform with the provisions of § 20-129. 
When head lamps and auxiliary driving lamps 
have been adjusted in conformity with the in- 
structions issued by the commissioner, a certificate 
of adjustment shall be issued to the driver of the 
motor vehicle on forms issued in duplicate by the 
commissioner and showing date of issue, registra- 
tion number of the motor vehicle, owner’s name, 
make of vehicle and official designation of the ad- 
justing station. 

(b) The driver of any motor vehicle equipped 
with approved head lamps, auxiliary driving 
lamps, rear lamps or signal lamps, who is arrested 
upon a charge that such lamps are improperly 
adjusted or are equipped with bulbs of a candle 
power not approved for use therewith, shall be 
allowed forty-eight hours within which to bring 
such lamps into conformance with the require- 
ments of this article. It shall be a defense to any 
such charge that the person arrested produce in 
court or submit to the prosecuting attorney a cer- 
tificate from an official adjusting station showing 
that within forty-eight hours after such arrest 
such lamps have been made to conform with the 
requirements of this article. (1937, c. 407, s. 96.) 


§ 20-134. Lights on parked vehicles—Whenever 
a vehicle is parked or stopped upon a_high- 
way, whether attended or unattended during the 
times mentioned in § 20-129, there shall be dis- 
played upon such vehicle one or more lamps pro- 
jecting a white light visible under normal atmos- 
pheric conditions from a distance of five hundred 
feet to the front of such vehicle, and projecting a 
red light visible under like conditions from a dis- 
tance of five hundred feet to the rear, except that 
local authorities may provide by ordinance that 
no lights need be displayed upon any such vehicle 
when parked in accordance with local ordinances 
upon a highway where there is sufficient light to 
reveal any person within a distance of two hun- 
dred feet upon such highway. (1937, c. 407, s. 97.) 

It is not necessarily unlawful in all cases to park a ve- 
hicle at night on the paved portion of a highway without 
lights thereon, as an emergency may arise thereby making 
it impossible to move such vehicle immediately. Pike y. 
Seymour, 222 IN. GC) 42, 20 (Sl. (2d) 58384, 

Violation Is Negligence Per Se.—The parking of a truck 
on a public highway at night without lights in violation of 
this section is negligence per se, and the question of proximate 
cause is for the determination of the jury. [This case was 
decided under the corresponding section of the former law.] 
Barrier v. Thomas, etc., Co., 205 N. C. 425, 171 S. E. 626. 


§ 20-135. Safety glass—(a) It shall be un- 
lawful to operate knowingly, on any public high- 
way or street in this state, any motor vehicle 
which is registered in the state of North Carolina 
and which shall have been manufactured or as- 
sembled on or after January first, one thousand 
nine hundred and thirty-six, unless such motor 
vehicle be equipped with safety glass wherever 
glass is used in doors, windows, windshields, wings 
or partitions; or for a dealer to sell a motor ve- 
hicle manufactured or assembled on or after Jan- 
uary first, one thousand nine hundred and thirty- 
six, for operation upon the said highways or 
streets unless it be so equipped. The provisions 
of this article shall not apply to any motor ve- 
hicle if such motor vehicle shall have been reg- 
istered previously in another state by the owner 
while the owner was a bona fide resident of said 
other state. 


(b) The term “safety glass” as used in this 
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article shall be construed as meaning glass so 
treated or combined with other materials as to 
reduce, in comparison with ordinary sheet glass 
or plate glass, the likelihood of injury to. persons 
by glass when the glass is cracked or broken. 

(c) The department of motor vehicles shall ap- 
prove and maintain a list of the approved types of 
glass, conforming to the specifications and require- 
ments for safety glass as set forth in this article, 
and in accordance with standards recognized by 
the United States bureau of standards, and shall 
not.issue a license for or relicense any motor ve- 
hicle subject to the provisions of this article unless 
such motor vehicle be equipped as herein provided 
with such approved type of glass. 

(d) The owner of any motor vehicle which is 
operated knowingly or any dealer who sells a 
motor vehicle in violation of the provisions of this 
article shall be deemed guilty of a misdemeanor, 
and upon conviction thereof shall be fined not 
more than twenty-five dollars or be imprisoned 
not more than thirty days, or both, in the discre- 
tion of the court. (1937, c. 407, s. 98; 1941, c. 36.) 


§ 20-186. Smoke screens.—(a) It shall be un- 
lawful for any person or persons to drive, op- 
erate, equip or be in the possession of any auto- 
mobile or other motor vehicle containing, or in 
any manner provided with, a mechanical machine 
or device designed, used or capable of being used 
for the purpose of discharging, creating or caus- 
ing, in any manner, to be discharged or emitted, 
either from itself or from the automobile or other 
motor vehicle to which attached, any unusual 
amount of smoke, gas or other substance not nec- 
essary to the actual propulsion, care and keep of 
said vehicle, and the possession by any person or 
persons of any such device, whether the same is 
attached to any such motor vehicle, or detached 
therefrom, shall be prima facie evidence of the 
guilt of such person or persons of a violation of 
this section. 

(b) Any person or persons violating the pro- 
visions of this section shall be guilty of a felony, 
and upon conviction shall be imprisoned in the 
state’s prison for a period of not less than one 
year or not more than ten years, in the discretion 
of the court. (1937, c. 407, s. 99.) 


§ 20-137. Unlawful display of emblem or in- 
signia—It shall be unlawful for any person to 
display on his motor vehicle, or to allow to be 
displayed on his motor vehicle, any emblem or 
insignia of any organization, association, club, 
lodge, order, or fraternity, unless such person be 
a member of the organization, association, club, 
lodge, order, or fraternity, the emblem or in- 
signia of which is so displayed. ~ 

Any person violating the provisions of this 
section shall be guilty of a misdemeanor and 
shall be subject to a fine not exceeding fifty dol- 
lars ($50) or imprisonment for a period not ex- 
ceeding thirty days. (Ex. Sess. 1924, c. 63.) 

Editor’s Note.—The effect of this act was summarized in 
SEN. ©. Law Rev. 25. 


Part 10. Operation of Vehicles and Rules of 
the Road. 


§ 20-188. Persons under the influence of in- 
toxicating liquor or narcotic drugs.—It shall be 
unlawful and punishable, as provided in § 20-179, 
for any person, whether licensed or not, who is a 
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habitual user of narcotic drugs or any person who 
is under the influence of intoxicating liquor or 
narcotic drugs, to drive any vehicle upon the high- 
ways within this state. (1937, c. 407, s. 101.) 


Editor’s Note.—The cases treated below were decided un- 
der the corresponding provisions of the earlier law, but 
should be of assistance in the interpretation of the present 
section. 

Death caused by a violation of this section may be 
manslaughter lait a condition precedent to conviction is 
that the violation of the law in this respect must have 
caused the wreck and the death of deceased. State v. Dills, 
204 N. C. 33, 167 S. E. 459. 

One who drives his automobile, in violation of this section, 
and runs inte another car and thereby proximately causes the 
death of one of the occupants, is guilty of manslaughter at 
least. State v. Stansell, 203 N. C. 69, 74, 164 S. E. 580. 

Circumstantial Evidence May Suffice.—Though the evi- 
dence on the part of the state as to violation of this section 
is circumstantial, it may be sufficient to be submitted to a 
jury. State v. Newton, 207 N. C. 323, 326, 177 S. E. 184, 
Quoted in State v. Parker, 220 N. C. SL Ove cain py Cord) 
475. 

Cited in State v. Creech, 210 N. C. 700, 188 S, E. 316. 


§ 20-139. Operation upon driveways of public 
or private institutions while under the influence of 
intoxicating liquors, etc——Any person who shall 
wilfully operate a motor vehicle over any drive, 
driveway, road, roadway, street or alley upon the 
grounds and premises of any public or private 
hospital, college, university, school, or any of the 
state institutions, maintained and kept up by the 
state of North Carolina, or any of its subdivisions, 
while under the influence of intoxicating liquors, 
opiates, or narcotic drugs, shall be guilty of a mis- 
demeanor and shall be punished as now or here- 
after provided by law for the punishment of opera- 
tors of motor vehicles upon the public highways 
while under the influence of intoxicating liquors. 
(1939, c. 292.) 


§ 20-140. Reckless driving. — Any person who 
drives any vehicle upon a highway carelessly and 
heedlessly in wilful or wanton disregard of the 
rights or safety of others, or without due caution 
and circumspection and at a speed or in a manner 
so as to endanger or be likely to endanger any 
person or property, shall be guilty of reckless 
driving, and upon conviction shall be punished as 
provided in § 20-180. (1937, c. 407, s. 102.) 


Editor’s Note.—Most of the cases cited below were decided 
under the corresponding provisions of the former law. 

Surrounding Circumstances Govern Case.—Driving an au- 
tomobile with tires which are known to be worn out and 
slick, on a highway which is wet and slippery, at a rate 
of speed not ordinarily unlawfull, under this section may 
be unlawful under all the circumstances shown by the evi- 
dence. Waller v. Hipp, 208 N. C. 117, 120, 179 S. E. 428. 

Care Required in Emergency.—While the operator of a 
public automobile is obligated to exercise a high degree of 
care, he is not charged with the necessity, either of pos- 
sessing superhuman powers of antipication or of exercising 
such powers in a threatened emergency. Love v. Queen 
City Lines, 206 N. C. 575, 579, 174 S. E. 514. 

When Person Guilty of Reckless Driving.—Under this sec- 
tion, a person is guilty of reckless driving (1) if he drives 
an automobile on a public highway in this state, carelessly 
and heedlessly, in a willful or wanton disregard of the rights 
or safety of others, or (2) if he drives an automobile on a 
public highway in this state without due caution and cir- 
cumspection and at a speed or in a manner so as to en- 
danger or be likely to endanger any person or property. 
State v. Folger, 211 N. C. 695, 697, 191 S. E. 747. 

Violation of Traffic Ordinance.—The simple violation of a 
traffic regulation, which does not involve actual danger to 
life, limb or property, while importing civil liability if dam- 
age or injury ensue, would not perforce constitute the crimi- 
nal offense of reckless driving. State v. Cope, 204 N. C. 28, 
31, 167 S. E. 456. 

Effect of Using Prudence after Violation.—A reckless yio- 
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lation which put a driver in such position that he could 
not avoid an injury though attempting to do so after the 
danger became apparent, is not excused by the subsequent 
attempt. State v. Gray, 180 N. C. 697, 104 S. E. 647. 

Jurisdiction of Mayor’s Court—Excessive Sentence.—De- 
fendant was tried in the mayor’s court of North Wilkesboro 
on charges of operating a motor vehicle while under the in- 
fluence of intoxicating liquor and reckless driving. On ap- 
peal to the superior court, judgment was pronounced exceed- 
ing that permitted for the offense of reckless driving alone. 
It was held that the mayor’s court was without jurisdiction 
of the charge of operating a motor vehicle while under the 
influence of intoxicating liquor, and even conceding it had 
jurisdiction of the charge of reckless driving, the sentence 
exceeded that permitted for that offense, and the trial of 
defendant in the superior court upon the warrants, without 
a bill of indictment first being found and returned, was a 
nullity. State v. Johnson, 214 N. C. 319, 199 S. E. 96. 

Proof of Violation in Criminal Prosecutions.—Our stat- 
utes on the subject of regulating the care to be used by 
those driving motor vehicles upon the State’s highways are 
to secure the reasonable safety of persons in and upon the 
highways of the State, and where death or great bodily 
harm results, evidence that the accused was, at the time 
charged, violating these provisions may be properly received 
upon a trial for murder or for manslaughter in appropriate 
instances, or as evidence of an assault where no serious in- 
jury has resulted. State v. Suddarth, 184 N. C. 753, 114 S. 
E. 828. 

Proximate Cause is Question for Jury.—The violation of 
this and succeeding sections enacted for the safety of those 
driving upon the highway is negligence per se, and when 
such violation is admitted or established the question of 
proximate cause is ordinarily for the jury. King v. Pope, 
202 N. C. 554, 163 S. E. 447; Godfrey v. Queen City Coach 
Go, 201 (Ni. GC. 264.5267, 1590S) Be 412 

Sufficiency of Evidence for Jury.—Evidence that the in- 
dividual defendant drove his car in a negligent manner in 
violation of this and other sections and that such negligence 
proximately caused injury to the plaintiff is held sufficient 
to have been submitted to the jury. Puckett v. Dyer, 203 
IN. -G, 1684, 1679.39: 43: 

The better rule under this and the following section is 
that except where the evidence is so conclusive that there 
could be, in the minds of reasonable men, no doubt as to 
the plaintiff's negligence contributing to the injury. the 
question should be left to the jury. Morris v. Sells-Floto 
Circus, 65 F. (2d). 782, 784. 

Sufficient Evidence to Sustain Negligence and Proximate 
Cause as a Matter of Law.—Smith vy. Miller, 209 N. C. 
I7ON183e Se by. 3705 

An indictment under this section may be consolidated for 
trial with an indictment under § 29-217, which prohibits the 
driver of a motor vehicle from passing a standing school 
bus on the highway without first bringing said motor ve- 
hicle to a complete stop. State v. Webb, 210 N. C. 350, 186 
S. EH: 241. 

Instruction on Reckless Driving Held Reversible Error.— 
See State v. Folger, 211 N. C. 695, 697, 191 S. BE. 747. 

An acquittal of reckless driving in the recorder’s court 
will not bar a prosecuticn of manslaughter in the superior 
court arising out of the same occurrence, the two offenses 
differing both in grade and kind and not being the same in 
law or in fact, and the one not being a lesser degree of the 
other, and the recorder being without jurisdiction over 
the charge of manslaughter, but having bound defendant 
over to the superior court on that charge. State v. Midg- 
ett, 214 N. C. 107, 198 S. E. 613. 

This and the following section constitute the hub of the 
Motor Traffic Law around which all other provisions regu- 
lating the operation of automobiles revolve. Kolman vy. Sil- 
bert. 219° Ne Cr 134, 12S), Bs (2d) e915. 

Sufficiency of Warrant.—A warrant charging that de- 
fendant “did unlawfully and willfully operate a motor ve- 
hicle on a state highway in a careless and reckless man- 
ner and without due regard for the rights and safety of 
others and their property in violation’ of municipal ordi- 
nances and contrary to the form of the statute, is held 
sufficient to charge defendant with reckless driving. under 
this section, since, although the warrant fails to follow the 
language of the statute in accordance with the better prac- 
tice, it does charge facts sufficient to enable the court to 
proceed to judgment, and the charge of violating the mu- 
nicipal ordinances may be treated as surplusage. State v. 
Wilson, 218 N. C. 769, 12 S. E. (2d) 654. 

Sufficiency of Evidence for Jury.—The state’s 
tending to show that defendant, driving 60 miles 
crashed into the rear of a car driven in the same 


evidence 
an hour, 
direction 
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at 20 or 25 miles an 
saw in his rear-view 
excessive speed but 


on its right-hand side of the highway 
hour, that the driver of the other car 
mirror defendant approaching at an 
that defendant struck the car before its driver could get 
on the shoulders of the road, together with evidence 
showing that defendant’s car struck the other car with ter- 
rific force, is held sufficient to be submitted to the jury upon 
a warrant charging defendant with reckless driving under 
this section. State v. Wilson, 218 N. C. 769, 12 S. E. (2d) 
654. 


Stated in Etheridge v. Etheridge, 222 N. C. 616, 24 S. E. 
(2d) 477. 

Quoted in State v. Crews, 214 N. C. 705, 200 S. E. 378; 
Newbern v. Leary, 215 N. C. 134, 1 S. E. (2d) 384. 

Cited in Hancock v. Wilson, 211 N. C. 129, 189 S. E. 631; 
Bechtler v. Bracken, 218 N. C. 515, 11 $. E. (2d) 721. 


§ 20-141. Speed restrictions. — (a) No person 
shall drive a vehicle on a highway at a speed 
greater than is reasonable and prudent under the 
conditions then existing. 

(b) Where no special hazard exists the follow- 
ing speeds shall be lawful, but any speed in ex- 
cess of said limits shall be prima facie evidence 
that the speed is not reasonable or prudent and 
that it is unlawful: 


1. Twenty miles per hour in any business dis- 
trict; 

2. Twenty-five miles per hour in any residence 
district; 

3. Thirty-five miles per hour for motor vehicles 
designed, equipped for, or engaged in transport- 
ing property, and thirty miles per hour for such 
vehicles to which a trailer is attached: Provided 
the speed of forty miles per hour shall be lawful 
for three-quarter ton trucks and the speed limit of 
forty-five miles per hour shall be lawful for one- 
half ton or pick-up trucks; 

4. Forty-five miles per hour under other con- 
ditions. 

5. Notwithstanding the foregoing prima facie 
limits it shall be unlawful to drive any vehicle at 
a speed in excess of sixty (60) miles per hour, ex- 
cept those exempted in § 20-145. 

(c) The fact that the speed of a vehicle is lower 
than the foregoing prima facie limits shall not re- 
lieve the driver from the duty to decrease speed 
when approaching and crossing an intersection, 
when approaching and going around a curve, 
when approaching a hill crest, when traveling up- 
on any narrow or winding roadway, or when spe- 
cial hazard exists with respect to pedestrians or 
other traffic or by reason of weather or highway 
conditions, and speed shall be decreased as may 
be necessary to avoid colliding with any person, 
vehicle, or other conveyance on or entering the 
highway in compliance with legal requirements 
and the duty of all persons to use due care. It 
shall be unlawful to violate any provision of this 
section, and upon conviction the violator shall be 
punished as provided in § 20-180. 


(d) Whenever the state highway and _ public 
works commission shall determine upon the basis 
of an engineering and traffic investigation that any 
prima facie speed hereinbefore set forth is greater 
than is reasonable or safe under the conditions 
found to exist at any intersection or other place or 
upon any part of a highway, said commission shall 
determine and declare a reasonable and safe prima 
facie speed limit thereat which shall be effective 
when appropriate signs giving notice thereof are 
erected at such intersection or other place or part 
of the highway. 


(e) The foregoing provisions of this section 
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shall not be construed to relieve the plaintiff in 
any civil action from the burden of proving neg- 
ligence upon the part of the defendant as the 
proximate cause of an accident. 

(f{) Whenever local authorities within their re- 
spective jurisdictions determine, upon the _ basis 
of an engineering and traffic investigation that 
the prima facie speed permitted under this article 
at any intersection is greater than is reasonable 
or safe under the conditions found to exist at such 
intersection, such local authority shall determine 
and declare a reasonable and safe prima facie 
speed limit thereat, which shall be effective when 
appropriate signs giving notice thereof are erected 
at such intersection or upon the approaches there- 
to. 

(g) Local authorities in their respective juris- 
dictions may, in their discretion, authorize by 
ordinance higher prima facie speeds than those 
stated in subsection (b) herein upon through 
highways or upon highways o1 portions thereof 
where there are no intersections or between widely 
spaced intersections: Provided, signs are erected 
giving notice of the authorized speed, but local 
authorities shall not have authority to modify or 
alter the basic rules set forth in sub-section (a) 
herein, or in any event to authorize by ordinance 
a speed in excess of forty-five miles per hour. 

(h) No person shall drive a motor vehicle at 
such a slow speed as to impede or block the nor- 
mal and reasonable movement of traffic, except 
when reduced speed is necessary for safe opera- 
tion or in compliance with law. Police officers are 
hereby authorized to enforce this provision by di- 
rections to drivers, and in the event of apparent 
wilful disobedience to this provision and refusal 
to comply with direction of an officer in accord- 
ance herewith, the continued slow operation by a 
driver shall be a misdemeanor. 

(i) The state highway and public works com- 
mission shall have authority to designate and ap- 
propriately mark certain highways of the state as 
truck routes, and any truck of a gross weight in 
excess of three tons for each axle operating on any 
highway in the state not designated by the state 
highway and public works commission as a truck 
route shall at no time exceed a speed limit of 
twenty miles per hour. Any person violating the 
provisions of this subsection shall be guilty of a 
misdemeanor. (1937, c. 297, s. 2; 1937, c. 407, s. 
Osseo dCs to: 1941, C. 347.) 

Cross Reference.—See also, § 20-216. 

Editor’s Note—The 1939 amendment added item 5 to sub- 
section (b). 

The 1941 amendment added the proviso in the third sub- 
paragraph of subsection (b). 

For comment on the 1941 amendment, see 19 N. C. Law 
Rev. 455. 

Most of the cases cited below were decided under the cor- 
responding provisions of the former law. 

This section applies to criminal actions only and not to 
civil actions for damages. Piner v. Richter, 202 N. C. 573, 
163 S. E. 561. See Jones v. Charlotte, 183 N. @e 630: 1128; 
nec es of Speed at Night.—The motorist upon a pub- 
lic highway on a dark, misty and foggy night, is required 
to regulate the speed of his car with a view to his own 
cafety according to the distance the light from his head- 
lights is thrown in front of him upon the highway, and to 
observe the rule of the ordinary prudent man. Weston v. 
Southern R. Co., 194 N. C. 210, 139 S. E. 237. See also. 
Stewart v. Stewart, 221 N. C. 147, 19 S. E. (2d) 242. 

Contributery Negligence at Crossing.—Failure of a driver 
to keep his car under such control as will enable him to ob- 
serve the restrictions imposed by this section as to grade 
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crossings is contributory negligence sufficient to bar recov- 
ery against the railroad. Hinnant v. Atlantic Coast Line 
R. Co., 202 N. C. 489, 163 S. EB. 555. 

Passing Animals.—See Gaskins v. Hancock, 156 N. C. 56, 
72 S$. E. 80; Tudor v. Bowen, 152 N. C. 441, 67 S. E. 1015, 
cited and applied; Curry v. Fleer, 157 N. C. 16, 72 S. E. 
626. 

Intersecting Streets—The word “intersecting” has been 
construed as synonymous with ‘joining’ or ‘touching’ or 
“entering into.” Manly v. Abernathy, 167 N. C. 220, 83 
S. E. 343; Fowler v. Underwood, 193 N. C. 402, 403, 137 
S. H. 155: 

The words “intersecting highways” include all space made 
by the junction of frequented streets of a town, though one 
of the streets enters the other without crossing or going 
beyond it. Manly v. Abernathy, 167 N. C. 220, 83 S. FE. 343. 

Same—Effect of Exercising Judgment Where Speed Ex- 
ceeded.—Where one recklessly drives an automobile without 
signal or warning, in excess of the speed limit fixed by or- 
dinance and the general statute, and thereby injures or 
kills another at a street intersection of the town, his vio- 
lating the law in this manner makes him criminally liable 
for the injury without regard to the exercise of his judg- 
ment at the time in endeavoring to avoid the injury or con- 
tributory negligence on the part of the one injured or 
killed. State v. McIver, 175 N. C. 761, 94 S. E. 682. 

Same—Criminal Liability—A reckless approach and tra- 
verse of an intersection may render one criminally liable 
for the consequences of his acts in addition to liability 
under this section. State v. Gash, 177 N. C. 595, 597, 99 S. 
LD RR A 

Same—Application to Railroads.—The prior law, similar 
in phraseology to this section, was held to include railroads 
within its provisions, and it was therefore a misdemeanor 
to run an automobile at a greater speed than permitted at 





intersections while approaching a railroad crossing in a 
town. Hinton v. Southern R. Co., 172 N. C. 587, 90 S. E. 
756. 


Same—Effect of Violation upon Recovery from Railroad. 
—The mere fact that the speed of an automobile exceeded 
that allowed by law, at the time of collision with a rail- 
road train at a public crossing, does not of itself prevent a 
recovery by the owner, where there is evidence of negli- 
gence on the part of the railroad, because it would, among 
other things, withdraw the question of proximate cause from 
the jury. Shepard v. Norfolk Southern Railroad, 169 N. 
C30 84 Sa. He 2/7. 

Same—Purpose of Regulation.—Statutory regulation of 
speed at intersections has for its purpose the protection of 
those who are in, entering, or about to enter, the inter- 
secting highway. Etheridge v. Etheridge, 222 N. C. 616, 
6185 24 S- Ee Cd) 477, 

Application to Approach from Private Drive.—In apprsach- 
ing a highway from a yard the driver of an automobile 
must have his ear under control, and not exceed a speed 
of ten miles an hour, and also give timely signals of its 
approach, and evidence of his failure to do so causing an 
accident to another car being properly driven on the high- 
way, is sufficient actionable negligence to take the case to 
the jury; and the fact that this negligence did not actually 
result in a collision of the two cars, but proximately caused 
the injury in the reasonable effort of the driver of the plain- 
tifi’s car to avoid it, does not vary the application of the 
rule. Fowler v. Underwood, 193 N. C. 402, 137 S. E. 155. 


Care as to Children—The law requires more than ordinary 
care in regard to children. Moore v. Powell, 205 N. C. 636, 
172) S.8 By oer 

This section states several offenses each of which is a 
separate crime independently of the others. ‘State v. Mills, 
181 N. C. 530, 106 S. E. 677. See also State v. Rountree, 181 
WN. Cy 535, 106 -S. B. 669. 

Limitation upon Privilege of Driving at Maximum Rate. 
—The speed limit prescribed by statute at which an auto- 
mobile driver may go at various places, does not alone ex- 
cuse those who drive within that specified by the statute, 
and it is likewise required that they use proper care where 
other conditions require it within the limitations given. 
State v. Whaley, 191 N. C. 387, 132 S. B. 6. ; 

Motorist may not lawfully drive at speed which is not 
reasonable and prudent under the circumstances notwith- 
standing that the speed is less than limit set by this sec- 
tion. Kolman v. Silbert, 219 N. C. 134, 12 Se E. (2d) 915. 

The trial court’s instruction correctly defining “residen- 
tial district”? and charging that the lawful speed therein was 
25 miles an hour, but that this limitation did not relieve 
the driver from further reducing his speed if made nec- 
essary by special hazards in order to avoid colliding with 
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any person or vehicle, is without error, whether the scene 
of the accident was in a “residential district* as defined by 
statute and the conflicting evidence as to the speed of the 
bus being left to the determination of the jury. Reid v. 
City Coach Co., 215 N. C. 469, 2 S. E. (2d) 578, 123 sAw 
R. 140. ; 

The driver of an automobile upon a through highway did 
not have the right to assume absolutely that a driver ap- 
proaching the intersection along a servient highway would 
obey the stop sign before entering or crossing the through 
highway, ch. 148, Public Laws 1927, § 21, but was required 
to keep a proper lookout and to keep his car at a reason- 
able speed under the circumstances in order to avoid injury 
to life or limb, § 4 of the 1927 act, and the driver of the 
car along the through highway forfeited his right to rely 
upon the assumption that the other driver would stop be- 
fore entering or crossing the intersection when he ap- 
proached and attempted to traverse it himself at an un- 
lawful or excessive speed, and even when his speed was 
lawful he remained under duty to exercise due care to as- 
certain if the driver of the other car was going to violate 
the statutory requirement in order to avoid the conse- 
quences of such negligence, it being necessary to construe 
the pertinent statutes in pari materia and this result be- 
ing consonant with such construction. Groome v. Davis, 
PIS IN, « 51052 S. B. \(2d)e7/1- 


Violation as Constituting Negligence.—It is negligence per 
se to drive an automobile upon a public highway at a speed 
greater than that permitted by statute, and where in an 
action to recover damages for the negligent killing of plain- 
tiff’s intestate, a voluntary passenger in the car thus driven, 
a motion as of nonsuit upon such evidence is properly de- 
nied. Albritton v. Hill, 190 N. C. 429, 130 S. EF. 5. 

When Negligence Not Imputed to Passenger.—The negli- 
gent driving of the owner of the car or his agent is not at- 
tributable to a passenger therein who has no authority over 
him or control over the car or the manner in which it was 
being driven at the time his injury was caused, the sub- 
ject of his action for damages, nor will the principles of 
law applicable to those engaged in a common purpose ap- 
ply from the fact that the injured party and the driver of 
the car were riding together to the same destination. Al- 
britton v. Hill, 190 N. C. 429, 130 S. E. 5. 

Necessity for Criminal Negligence.—Under an indictment 
with three counts: assault with a deadly weapon, an auto- 
micbile; operating a motor vehicle on a public highway while 
under the influence of intoxicating liquor; and recklessly, 
and in breach of this section, wherein it was admitted hy 
the State that there was no evidence of intentional assault, 
and the jury having returned for their verdict that defend- 
ant “was guilty of an assault, but not with reckless driv- 
ing,” the admission and the verdict on the last two counts 
dispelled the element of criminal negligence and criminal 
intent, and a conviction on the first count will not be sus- 
tained. State v. Rawlings, 191 N. C. 265, 131 Sip ye e652 
See also State v. Rountree, 181 N. C. 535, 106 S. HE. 669. 

When Violation Amounts to Manslaughter.—Where one 
drives his automobile in violation of the statutory require - 
ments, and thus directly, or without an independent inter- 
vening sole proximate cause, the death of another results, 
he is guilty of manslaughter, though the death was unin- 
tentionally caused by his act. State v. Whaley, 191 NieG: 
387, 132 S. E. 6. But the violation also is insufficient unless 
it was the proximate cause of the death, and a charge dis- 
regarding the element of proximate cause is.error. Ibid. 

Ordinance Held in Conflict—Where one is permitted by 
the State law to enter upon and go across an intersecting 
highway at a speed not exceeding ten miles an hour unless 
due regard to the traffic or to the safety of the public re- 
quires a reduction of the speed; but the ordinance in ques- 
tion deprives him of this right by prescribing an arbitrary 
rule that he shall always and under all circumstances stop 
his vehicle before entering certain streets, the ordinance is 
inconsistent with the statute and therefore not enforceable. 
State v. Stallings, 189 Wee LOFT 106.5 tap ou tes, 1875 

Circumstantial Evidence May Be Sufficient—Though the 
evidence on the part of plaintiff is not direct, but circum - 
stantial, yet it may be sufficient evidence to be submitted 
to the jury that defendant was exceeding the speed limit 
contrary to the law of this section. Jones v. Bagwell, 207 
NC... 378; che liy, Os cies, 170. 

Proximate Cause Is for Jury.—Where there is evidence 
that defendant was driving his automobile on the highway at 
a speed of sixty-five miles per hour and that the injury in 
suit was proximately caused by such excessive speed, it is 


sufficient to be submitted to the jury on the issue of action- 
able negligence. WNorfleet v. Hall, 204 N. C. 573, 169 §. 
EB. 143. 
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Proof of Residential District or Section.—Where there is 
no definite evidence as to the number of residences at the 
scene of the action so as to bring the place within the 
definition of ‘‘residential section,’ as provided by this sec- 
tion, or “residential district,”” as set out in § 20-38, and 
no evidence that the speed of the car was a proximate 
cause of the accident in suit, the evidence is insufficient to 
be submitted to the jury on the question of defendant’s 
negligence in exceeding the speed limit prescribed in resi- 
dential districts, there being no evidence that defendant ex- 
ceeded the speed limit prescribed for highway travel gen- 
erally. Fox v. Barlow, 206 N. C. 66, 173 S. E. 43. 

Where the evidence established that the scene of the acci- 
dent was not in a business district, and there was no evi- 
dence that defendants’ vehicle was being driven in excess 
of 20 miles an hour, whether the accident occurred in a 
residential district was immaterial, since such speed did 
not violate this section. Mitchell v. Melts, 220 N. C. 793, 
18S. KE. (2d) 406, 

Sufficient Evidence to Overrule Defendant’s Motion to 
Nonsuit in Prosecution for Manslaughter.—Evidence that 
the defendant was driving his car at a speed of from 59 to 
55 miles per hour, on or near the center of the highway, 
when he collided with another car, resulting in the death 
of the driver thereof, was held sufficient to overrule defend- 
ant’s motion to nonsuit in a prosecution for manslaughter, 
although defendant introduced evidence in sharp conflict. 
State v.. Webber, 210 N. C. 137, 185 S. E. 659. 

Instruction failing to charge provisions of this section, in 
civil action, held error. Barnes v. Teer, 219 N. C. 823, 15 
Sa (ed) a9: 

Speed in excess of statutory limits is prima facie evidence 
of negligence. Morris v. Johnson, 214 N. C. 402, 403, 199 S. 
E. 390. And an instruction that such speed constitutes neg- 
ligence per se is reversible error. Latham v. Elizabeth City 
Orange Crush Bottling Co., 213 N.C. 158, 195 S.- E. 372: 

A speed in excess of the statutory restrictions is prima 
facie evidence that the speed is not reasonable or prudent 
and that it is unlawful, but it does not establish that the 
speed is unlawful as a matter of law, and is not prima facie 
proof of proximate cause, and does not make out a prima 
facie case, and an instruction that such speed constituted 
prima facie evidence of negligence, and if the jury should 
so find they should answer the issue of negligence in the 
affirmative. is erroneous. Woods y. Freeman, 213 N. C. 
314, 195 S. E. 812. See Fleeman v. Citizens Transfer, etc., 
Coil; 214 NE AOI 17, S198 St) e596: 

An instruction that the jury might find, but were not 
required to find, that a speed in excess of forty-five miles 
an hour was unlawful, but that if they should find such 
speed was. unlawful it would constitute negligence per se, 
is held not prejudicial under the evidence in this case tend- 
ing to show special hazards in that defendant was driving 
into a curve on wet pavement with worn, slick tires, at a 
speed in excess of forty-five miles per hour. York v. York, 
212 N. C, 695, 194 S. E. 486. 


An instruction that the violation of statutes regulating 
the operation. of motor vehicles and the conduct of pedes- 
trians on the highway would constitute negligence per se 
and would be actionable if the proximate cause of in- 
jury, is held without error when it appears that the in- 
struction was applied solely to §§ 20-146 and 20-174 pre- 
scribing that vehicles should be operated on the right-hand 
side of the highway and that warning should be given pe- 
destrians, there being no reference in the charge to a 
violation of speed restrictions which this section makes 
merely prima facie evidence that the speed is unlawful. 
Williams v. Woodward, 218 N. C. 305, 10 S. E. (2d) 913. 


As to violation of statutory speed limit as constituting 
negligence per se, see James v. Carolina Coach Co., 207 N. 
C. 742, 178 S. EK. 607; Norfleet v. Hall, 204 N. C. 573,- 169 
S. E. 143; Exum v. Baumrind, 210 N. C. 650, 188 S. E. 200. 
As to evidence establishing negligence per se but not wan- 
ton negligence, see Turner v. Lipe, 210 N. C. 627, 188 S. E. 
108. See also, Smart v. Rodgers, 217 N. C. 560, 8 S. E. 
(2d) 833. 

Driving Automobile in Excess of Forty-Five Miles Per 
Hour Is Only Prima Facie Negligence.—The driving of an 
automobile upon a highway at a speed in excess of forty- 
five miles per hour is not negligence per se or as a matter 
of law, but only prima facie evidence that the speed is un- 
lawful under the provisions of this section. State v. Web- 
ber, 210 N. C. 137, 185 S. E. 659, citing State v. Spencer, 
209 NN; GC. 827708455 see Rss. 

Evidence of Excessive Speed Is Not Prima Facie Evi- 
dence of Proximate Cause.—Speed in excess of 21 miles per 
hour in a business district is prima facie evidence that 
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the speed is excessive and unlawful, but such evidence is 
not prima facie proof of proximate cause, but is merely 
evidence to be considered with other evidence in deter- 
mining actionable negligence. Templeton v. Kelley, 215 N. 
C. 577, 2S. E. (2d) 696. 

A violation of subsection (a) would be negligence per se 
and if injury proximately result therefrom, it would be ac- 
tionable. Tarrant v. Pepsi-Cola Bottling Co., 221 N. C. 
390, 20 S. E. (2d) 565. 

Truck with Trailer Attached—Where the evidence in a 
prosecution for manslaughter is not conclusive as to 
whether the truck operated by the defendant had attached 
thereto a trailer or semitrailer, and all the evidence shows 
that the defendant was driving the truck between thirty 
and thirty-five miles per hour, it was held error for the 
court to instruct the jury that defendant’s speed was lim- 
ited to thirty miles per hour. State v. Brooks, 210 N. C. 
273, 186 S. EB. 237. 

Where it was admitted that when the driver of a truck 
first saw a cow at a distance of several hundred feet, the 
truck was then traveling in excess of 30 miles an hour, the 
limit imposed upon motor vehicles with trailers by this 
section, it was held that this admission was of significance 
in determining whether the driver of the truck was negli- 
gent in the management of the vehicle in the descent of the 
hill, if the jury should find, as the witnesses for the plain- 
tiff assert, that the truck was driven to its left side of the 
road in order to avoid collision with the cow. Jarman v. 
Philadelphia-Detroit Lines, 131 F. (2d) 728, 729. 

The burden is upon the State to prove that a truck had 
a trailer attached thereto in order to reduce the maximum 
lawful speed at which a vehicle might be lawfully operated 
from thirty-five miles per hour as prescribed for trucks 
without trailers, to thirty miles per hour. State v. Brooks, 
DID Na Guaaiae 1cGeo, 0. 237. 

Warrant Charging No Offense.—A warrant charging merely 
that defendant operated his automobile at a designated 
speed in excess of the maximum prescribed by statute and 
the applicable municipal ordinance, charges ‘no criminal of- 
fense, and defendant’s motion in arrest of judgment should 
be allowed, since under the provisions of this section such 
speed constitutes merely prima facie evidence that the speed 
is unlawful. State v. Crayton, 214 N. C. 579, 199 S. E. 
ose in Moore v. Powell, 205 N. C. 636, We °S. Bases 
Hancock v. Wilson, 211 N. C. 129, 189 = E. 631; Gaffney 
v. Phelps, 207 N. C. 553, 178 S. EB. 231 (speed in entering in- 

-ction). bn 
eg State v. Mickle, 194 Nw Ce 308, 140 S. FE; 150; 
Burke v. Carolina Coach Co., 198 N. C. 8, 150 S. E. 636; State 
vy. Palmer, 197 N. C. 135, 147 S. E. 817; Rudd v. Holmes, 198 
N. C. 640, 152 S. E. 894; Lancaster v. B. & H. Coast Line, 
198 N. C. 107, 109, 150 S. E. 716; Jones v. Bagwell, 207 N.C 
By R82. 77 Sa ey, 1205 Pittman v. Downing, 209 N. ‘Ce 219; 
183 S. E. 362; Taft v. Maryland Cas. Co. 211 N.Co507) 191 
S. E. 10; Pearson v. Luther, 212 N.C. 412.193" SB 739 
Brown v. Southern Paper Products Co., 222 N. C. 626, 24 S. 
EK. (2d) 334; Reeves v. Staley, 220 N. C. 573, 18)-S.0 ie (2d) 
239: Swinson v. Nance, 219 N. C. 772, 15 S. E. (2d) 284 (dis. 


op.). 

§ 20-142. Railroad warning signals must _be 
obeyed.—Whenever any person driving a vehicle 
approaches a highway and interurban or steam 
railway grade crossing, and a clearly visible and 


positive signal gives warning of the immediate ap- 


proach of a railway train or car, it shall be unlaw- 


ful for the driver of the vehicle to fail to bring the 
vehicle to a complete stop before traversing such 


grade crossing. (1987, c. 407, s. 104.) 


§ 20-143. Vehicles must stop at certain railway 
grade crossings. — The road governing body 
(whether state or county) is hereby authorized 
to designate grade crossings of steam or inter- 
urban railways by state and county highways, 
at which vehicles are required to stop, respectively, 
and such railways are required to erect signs 
thereat notifying drivers of vehicles upon any 
such highway to come to a complete stop before 
crossing such railway tracks, and whenever any 
such crossing is so designated and sign-posted it 
shall be unlawful for the driver of any vehicle to 
fail to stop within fifty feet, but not closer than 
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ten feet, from such railway tracks before travers- 
ing such crossing. No failure so to stop, how- 
ever, shall be considered contributory negligence 
per se in any action against the railroad or inter- 
urban company for injury to person or property; 
but the facts relating to such failure to stop may 
be considered with the other facts in the case in 
determining whether the plaintiff was guilty of 
contributory negligence: Provided, that all 
school trucks and passenger busses be required to 
come to a complete stop at all railroad crossings. 
(1937, c. 407, s. 105.) 

Editor’s Note.—Most of the cases treated below were de- 
cided under the corresponding provisions of the earlier law, 
but should be of assistance in the interpretation of the pres- 
ent section. 

Duty to Stop May Be Mixed Question of Law and Fact. 
—A driver of an automobile is not required by this section 
under all circumstances to stop before driving upon a rail- 
road grade crossing, and whether’he is required to do so 
under the particular circumstances disclosed by the evi- 


dence is ordinarily a mixed question of law and fact to 
be submitted to the 


jury upon proper instruction from 
ae court. - Keller v. Southern R. Co., 205 N. €. 269, 171 
Spee Hise 


Necessity for Section.—Although a railroad is a high- 
way (Hinton v. Southern R. Co., 172 N. C. 587, 90 S. E. 
756), an amendment of the statute (Acts of 1923) was nec- 
essary in order to compel the operator of a motor vehi- 
cle to bring it to a full stop before crossing or attempt- 
ing to cross a railroad track. State v. Stallings, 189 N. C. 
104, 106, 126 S. E. 187. 

Failure to Stop as Negligence Per Se—Contributory Neg- 
ligence.—The failure of a motorist to stop his automobile 
before crossing a railroad at a grade crossing on a public 
highway, as directed by this section, “at a distance not ex- 
ceeding fifty feet from the nearest rail,” does not constitute 
contributory negligence per se in his action against the rail- 
road company to recover damages to his car caused by a 
collision with a train standing upon the track, and where 
the evidence ténds only to show that the proximate cause 
of the plaintiff’s injury was his own negligence in exceed- 
ing the speed he should have used under the circumstances, 
a judgment as of nonsuit thereon should be entered on de- 
fendant’s motion therefor properly entered. Weston v. 
Southern R. Co., 194 N. C. 210, 139 S. E. 237. 

The failure of a motorist to come to a full stop before 
entering upon a railroad crossing as required by statute is 
not contributory negligence per se, but such failure is a 
circumstance to be considered by the jury with the other 
evidence in the case upon the question. White v. North 
Carolina R. Co., 216 N. ‘C. 79, 3'S. E. (2d) 310. 

Cited in Leary v. Norfolk Southern Bus Corp., 220 N. C. 
(ASN Le) ee EAC) i426: 

§ 20-144. Special speed limitation on bridges. 
—It shall be unlawful to drive any vehicle upon 
any public bridge, causeway or viaduct at a speed 
which is’ greater than the maximum speed which 
can with safety to such structure be maintained 
thereon, when such structure is sign-posted as 
provided in this section. 

The state highway and public works commis- 
sion, upon request from any local authorities, shall, 
or upon its own initiative may conduct an investi- 
gation of any public bridge, causeway or viaduct, 
and if it shall thereupon find that such structure 
cannot with safety to itself withstand vehicles 
traveling at the speed otherwise permissible under 
this article, the commissioner shall determine and 
declare the maximum speed of vehicles which such 
structure can withstand, and shall cause or permit 
suitable signs stating such maximum speed to be 
erected and maintained at a distance of one hun- 
dred feet beyond each end of such structure. The 
findings and determination of the commission 
shall be conclusive evidence of the maximum 
speed which can with safety to any such structure 
be maintained thereon. (1937, c. 407, s. 106.) 

Cress Reference.—As to power of state highway and pub- 
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lic works commission to fix maximum load limits on bridges, 
see § 136-72. 


§ 20-145. When speed limit not applicable. 
—The speed limitations set forth in this article 
shall not apply to vehicles when operated with 
due regard for safety under the direction of the 
police in the chase or apprehension of violators 
of the law or of persons charged with or sus- 
pected of any such violation, nor to fire depart- 
ment or fire patrol vehicles when traveling in re- 
sponse to a fire alarm, nor to public or private 
ambulances when traveling in emergencies. This 
exemption shall not, however, protect the driver 
of any such vehicle from the consequence of a 
reckless disregard of the safety of others. (1937, 
C, 407;"s.. 107.) 


§ 20-146. Drive on right side of highway. 
—Upon all highways of sufficient width, except 
upon one-way streets, the driver of a vehicle shall 
drive the same upon the right half of the highway, 
and shall drive a slow-moving vehicle as closely 
as possible to the right-hand edge or curb of such 
highway, unless it is impracticable to travel on 
such side of the highway and except when over- 
taking and passing another vehicle subject to the 
limitations applicable in overtaking and passing, 
set forth in §§ 20-149 and 20-150. (1937, c. 407, 
s. 108.) 


Editor’s Note.—Most of the cases annotated were decided 
under the corresponding provisions of the former law. 

For discussion of the subject matter of statutes similar to 
this and succeeding sections, see 2 N. C. Law Rev. 178; 5 
N. C. Law Rev. 248. 

Proximate Cause.—A violation of this section is negligence 
per se, but such negligence is not actionable unless there is 
a causal relation between the breach and the injury. Grimes 
v. Carolina Coach Co., 203 N. C. 605, 608, 166 S. E. 599. See 
Stovall v. Ragland, 211 N. C. 536, 190 S. E. 899. 

Burden on Plaintiff to Establish Negligence.—Where 
plaintiff’s evidence leaves in speculation and conjecture the 
determinative fact of whether defendant’s car was being 
driven on the wrong side of the highway at the time of the 
collision, defendant’s motion to nonsuit is properly granted, 
the burden being on plaintiff to establish the negligence of 
defendant. Cheek v. Barnwell Warehouse, etc., Co., 209 
int dO. Mle ARR Nye ay eee 

Negligence Per Se.—An instruction that the violation of 
statutes regulating the operation of motor vehicles and the 
conduct of pedestrians on the highway would constitute 
negligence per se and would be actionable if the proximate 
cause of injury, is held without error when it appears that 
the instruction was applied solely to this section and § 
20-174 prescribing that vehicles should be operated on 
the right-hand side of the highway and that warning 
should be given pedestrians, there being no reference in 
the charge to a violation of speed restrictions which § 
20-141 makes merely prima’ facie evidence that the speed 


is unlawful. Williams v. Woodward, 218 N. C. 305, 10 S. 
Baaa(2d) S13; 
Applied in Hancock v. Wilson, 211 N. C. 129, 189 S. E. 


631; Newbern v. Leary, 215 N. C. 134, 1 S. E. (2d) 384. See 
niece State v. Toler, 195 N. C. 481, 142 S. EB. 715; State vy. 
Durham, 201 N. C. 724, 161 S. E. 398: Queen City Cisch Co. 
VW. Wee 218 INE C320 11 Se Be (2d). 341. 

Cited in Barnes v. Teer, 219 N. C. 823, 15 S. E. (2d) 379 
(dis. op.). 


§ 20-147. Keep to the right in crossing in- 
tersections or railroads.—In crossing an intersec- 
tion of highways or the intersection of a highway 
by a railroad right-of-way, the driver of a vehicle 
shall at all times cause such vehicle to travel on 
the right half of the highway unless such right 
side is obstructed or impassable. (1937, c. 407, s 
109.) 


§ 20-148. Meeting of vehicles—Drivers of ve- 
hicles proceeding in opposite directions shall pass 
each other to the right, each giving to the other 


CH. 20. MOTOR VEHICLES 


§ 20-150 


at least one-half of the main-traveled portion of 
the roadway as nearly as possible. (1937, c. 407, 
s. 110.) 


Editor’s Note.—The cases cited below were decided under 
the corresponding provisions of the former law. 

Assumption that Vehicle Will Turn to Right. — When the 
driver of one of the automobiles is not observing the rule of 
this section, as the automobiles approach each other, the 
cther may assume that before the automobiles meet the 
driver of the approaching automobile will turn to his right, 
so that the two automobiles may pass each other in safety. 
Shirley v. Ayers, 201 N. C. 51, 53, 158 S. E. 840. See also 
James v. Carolina Coach Co., 207 N. C. 742, 178 S. E. 607; 
Hancock v. Wilson, 211 N. C. 129, 189 S. E. 631, 

Ordinarily, a motorist has the right to assume that the 
driver of a vehicle approaching on the same side or on his 
left-hand side will yield half of the highway or turn out 
in time to avoid a collision, but this right is not absolute. 
It may be qualified by the particular circumstances exist- 
ing at the time. Brown v. Southern Paper Products Co., 
222 N. C. 626, 628, 24 S. B. (2d) 334. 

Quoted in Robinson y. Standard Transportation Co., 214 
N. C. 489, 199 S. E. 725. 

Cited in Hobbs v. Mann, 199 N. C. 532, 155 S. E. 163; 
Guthrie vy. Gocking, 214 N. C. 513, 199 S. KE. 707; Queen City 
Coach Go. v. Lee, 218 IN. C. 320, 11'S: EB. (2d) 341; 


§ 20-149. Overtaking a vehicle—(a) The driver 
of any such vehicle overtaking another vehicle 
proceeding in the same direction shall pass at 
least two feet to the left thereof, and shall not 
again drive to the right side of the highway until 
safely clear of such overtaken vehicle. 

(b) The driver of an overtaking motor etree 
not within a business or residence district, as here- 
in defined, shall give audible warning with his 
horn or other warning device before passing or 
attempting to pass a vehicle proceeding in the 
same direction. (1937, c. 407, § 111.) 


Editor’s Note.—The cases cited below were decided under 
the corresponding provisions of the former law. 

Purpose of Section.—This section was enacted for the 
protection of the public upon the roads and highways of 
the State, and its violation is negligence per se entitling 
the person injured to his damages when there is a causal 
connection between the negligent act and the injury com- 
plained of. Wolfe v. Independent Coach Line, 198 N. C. 
140, 150 S. E. 876. 

The violation of this section is negligence and if such 
negligence was the proximate cause of plaintiff’s injuries, 
the defendant, nothing else appearing, is liable to the plain- 
tiff in this action. Stovall v. Ragland, 211 N. C. 536, 539, 
190 S. E. 899. 

A violation of subsection (a) would be negligence per se 
and if injury proximately result therefrom, it would be ac- 
tionable. Tarrant v. Pepsi-Cola Bottling Co., 221 N. C. 
390) 20 Sin ed) 560% 

Evidence Sufficient to Raise Issue of Last Clear Chance. 
—Where the evidence tended to show that plaintiff, in 
order to avoid striking a chicken standing on the hard 
surface of the highway, drove his automobile gradually to 
the left, so that the car was traveling in about the cen- 
ter of the highway at the time of the accident in suit, and 
that a bus belonging to defendant was traveling in the 
same direction and hit plaintiff's car when the bus at- 
tempted to pass, it was held that, conceding plaintiff was 
negligent in driving to the left without giving any sig- 
nal or ascertaining if the car could be driven to the left in 
safety, defendant’s motion to nonsuit was erroneously granted, 
since the pleadings and evidence are sufficient to raise the 
issue of the last clear chance upon the evidence tending to 
establish defendant’s negligence in failing to keep a safe 
distance between the vehicles and in failing to take the pre- 
cautions and give the signals required by this section for 
passing cars on the highway. Morris v. Seashore Transp. 
Co., 208 N. C. 807, 182 S. E. 487. 

Quoted in Leary v. Norfolk Southern Bus Corp., 220 N. 
C. 745, 18 S. E. (2d) 426 (dis. op.). 


§ 20-150. Limitations on privilege of over- 
taking and passing.—(a) The driver of a vehicle 
shall not drive to the left side of the center of a 
highway, in overtaking and passing another ve- 
hicle proceeding in the same direction, unless such 
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left side is clearly visible and is free of oncoming 
trafic for a sufficient distance ahead to permit 
such overtaking and passing to be made in safety. 

(b) The driver of a vehicle shall not overtake 
and pass another vehicle proceeding in the same 
direction upon the crest of a grade or upon a curve 
in the highway where the driver’s view along the 
highway is obstructed within a distance of five 
hundred feet. 

(c) The driver of a vehicle shall not overtake 
and pass any other vehicle proceeding in the same 
direction at any steam or electric railway grade 
crossing nor at any intersection of highway unless 
permitted so to do by a traffic or police officer. 

(d) The driver of a vehicle shall not drive to 
the left side of the center line of a highway upon 
the crest of a grade or upon a curve in the high- 
way where such center line has been placed upon 
such highway by the state highway and public 
works commission, and is visible. (1937, c. 407, 
s. 112.) 


Editor’s Note.—Most of the cases cited below were de- 
cided under the corresponding provisions of the former law. 

Negligence Per Se.—It is negligence per se for the op- 
erator of a motor vehicle to overtake and pass another 
vehicle traveling in the same direction at a railroad grade 
crossing. Murray v. Atlantic Coast Line R. Co., 218 N. 
coe lb. 6B. (2d) 326. 

Sufficient Evidence to Submit Question of Negligence to 
Jury.—Evidence that the driver of a truck, in attempting to 
pass cars going in the same direction, pulled out in the 
center of the road and hit the car which plaintiff was driv- 
ing in the opposite direction, causing damage to the car and 
injury to plaintiff, was held sufficient to be submitted to the 
jury on the question of the actionable negligence of the 
driver to the truck. Joyner v. Dail, 210 N. C. 663, 188 
Saeeye 20g 

Cited in State v. Palmer, 197 N. C. 135, 147 S. E. 817; Cook 
v. Horne, 198 N. C. 739, 153 S. EB. 315; Queen City Coach 
Co. v. Lee, 218 N. C. 320, 11 S. E. (2d) 341. 


§ 20-151. Driver to give way to overtaking 
vehicle.—The driver of a vehicle upon a highway 
about to be overtaken and passed by another ve- 
hicle approaching from the rear, shall give way 
to the right in favor of the overtaking vehicle on 
suitable and audible signal being given by the 
driver of the overtaking vehicle, and shall not in- 
crease the speed of his vehicle until completely 
passed by the overtaking vehicle. (1937, c. 407. 
eptis.) 


Editor’s Note.—The cases treated below were decided un- 
der the corresponding provisions of the earlier law, but 
should be of assistance in the interpretation of the present 
Meroe of Care in Observing Traffic in Rear.—The driver 
of an auto-truck along a public highway is not held to the 
same degree of care in observing those who may wish to 
pass him coming from the rear, as in front, and is not re- 
quired to turn to the right for such inky unless he e 

ised by the one who wishes to pass, by proper signal, 
tie eB ehdon to do so. Dreher v. Divine, 192 N. C. 325, 
ae i ad to Right.—The driver of an automobile upon 
the signal of a faster car approaching from the rear, must 
turn to the right so that the other may pass to his left, 
wheu the conditions existing there at the time are reasona- 
bly safe to permit the other to pass. Dreher v. Divine, 192 

: meek 

ORs ene Res of Reasonable Prudence.—Where the 
driver of an automobile violates the statute by turning 
to the right to avoid a motorcycle traveling in the same 
direction upon a public road, and collides therewith, and 
action is brought to recover damages therefor, and the 
evidence is conflicting as to whether the motorcycle was 
unexpectedly turned out in the wrong direction, resulting 
in the injury, the question of proximate cause depends upon 
whether the driver of the automobile acted with reasonable 
prudence under the circumstances, to avoid the injury, or 
whether the collision was caused by the wrongful and un- 
expected act of the one on the motorcycle. Cooke v. Je- 
rome, 172 N. C. 626. 90 S. E. 767. 
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Duty of Passer from Rear.—The driver of an automobile 
who wishes to pass another ahead of him, must keep his 
automobile under control, so as to avoid a collision if the 
driver ahead of him apparently does not hear his signals 
or is not aware of his intention to pass, or the condition of 
the road makes it unsafe not only to himself, but to those 
who are driving from the opposite direction. 
Divine, 192 N; :C; 325. 135. S., B, 29. 

Proof of Violation in Trial for Resulting Crime.—See State 
v. Jessup, 183 N. C. 771, 111 S. E. 523; State v. Rountree, 181 
N. C. 535, 106 S. E. 669, 676. 

Same—Violation as Evidence of Intent to 
the intentional driving of a motor vehicle 
side of the road in disregard of the statute 
hibitum, not malum in se, the performance 
ful act is not evidence of a specific intent to commit an 
assault. State v. Rawlings, 191 N. C. 265, 267, 131 S. E. 
632. 

Act Must Have Been Likely to Cause Harm.—One who 
violated the provisions of this section, not intentionally or 
recklessly, but merely through a failure to exercise due care 
and thereby proximately caused the death would not be 
culpably negligent unless in the light of the attendant cir- 
cumstances his negligent act was likely to result in death or 
bodily harm. State v. Stansell, 203 N. C. 69, 74, 164 S. FE. 580. 

Questions for Jury.—Where there was evidence that the 
plaintiff, desiring to pass a truck on the highway going in 
the same direction, blew his-horn, and that the driver of 
the truck heard the signal, but instead of driving to the 
right of the center of the road to allow the plaintiff to pass 
on the left, drove to the left and stopped or came almost to 
a stop, that the plaintiff, thinking that the truck was going 
to stop, and having his car under control, attempted to pass 
on the right, when the truck suddenly turned to the right, 
forcing the plaintiff to turn to the right to avoid hitting 
the truck, causing the plaintiff's car to run off the em- 
bankment on the right of the road, resulting in the injury 
in suit: Held, the evidence should have been submitted to 
the jury upon issues of negligence, contributory negligence 
and damages. Stevens v. Rostan, 196 N. C. 314, 145 S. E. 
555. 


§ 20-152. Following too closely. — (a) The 
driver of a motor vehicle shall not follow an- 
other vehicle more closely than is reasonable and 
prudent, with regard for the safety of others and 
due regard to the speed of such vehicles and the 
traffic upon and condition of the highway. 

(b) The driver of any motor truck, when 
traveling upon a highway outside of a business or 
residence district, shall not follow another motor 
truck within one hundred feet, but this shall not 
be construed to prevent one motor truck over- 
taking and passing another. (1937, c. 407, s. 114.) 

Editor’s Note.—The first case annotated below was de- 
cided under the corresponding provisions of the former law. 

Charge to Jury.—Where the court, in its charge on con- 
tributory negligence, does not call attention to this sec- 
tion, an exception to the charge will not be sustained in 
the absence of a _ special request for such instructions. 


Alexander v. Southern Public Utilities Co., 207 N. C. 
438, 441, 177 S. E. 427. 

Negligence Per Se.—A violation of subdivision (a) would 
be negligence per se, and, if injury proximately results 
therefrom, it would be actionable. Murray y. Atlantic Coast 
ine eR Cou, 218) Ne C392" 1159S. 1.) (2d)i" 326: 

Cited in Hobbs v. Mann, 199 N. C. 532, 155 S. BE. 163: Smith 
v. Carolina Coach Co., 214 N. C. 314, 199 S. E. 90. 


Dreher v. 


Assault.—Since 
on the wrong 
is malum pro- 
of this unlaw- 


§ 20-153. Turning at intersection—(a) Except 
as otherwise provided in this section, the driver 
of a vehicle intending to turn to the right at 
an intersection shall approach such intersection 
in the lane for traffic nearest to the right-hand side 
of the highway, and in turning shall keep as 
closely as practicable to the right-hand curb or 
edge of the highway, and when intending to turn 
to the left shall approach such intersection in the 
lane for the traffic to the right of and nearest to 
the center of the highway, and in turning shall 
pass beyond the center of the intersection, pass- 
ing as closely as practicable to the right thereof 
before turning. such vehicle to the left. 

(b) For the purpose of this section, the center 
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of the intersection shall mean the meeting point 
of the medial lines of the highways intersecting 
one another. 

(c) Local authorities in their respective juris- 
diction may modify the foregoing method of 
turning at intersections by clearly indicating by 
buttons, markers or other directions signs within 
an intersection the course to be followed by ve- 
hicles turning thereat, and it shall be unlawful for 
any driver to fail to turn in a manner as so di- 
rected when such direction signs are authorized 
by local authorities. (1937, c. 407, s. 115.) 


A violation of subsection (a) is negligence per se and if 
injury proximately results therefrom, violation is actionable. 
Tarrant v. Pepsi-Cola Bottling Co., 221 N. C. 390, 20 Sony. 
(2d) 565. 


§ 20-154. Signals on starting, stopping or turn- 
ing.—(a) The driver of any vehicle upon a high- 
way before starting, stopping or turning from 
a direct line shall first see that such movement 
can be made in safety, and if any pedestrian may 
be affected by such movement shall give a clearly 
audible signal by sounding. the horn, and when- 
ever the operation cf any other vehicle may be 
affected by such movement, shall give a signal as 
required in this section, plainly visible to the driver 
of such other vehicle, of the intention to make such 
movement. 


(b) The signal herein required shall be given by 
means of the hand and arm in the manner herein 
specified, or by any approved mechanical or 
electrical signal device, except that when a ve- 
hicle is so constructed or loaded as to prevent the 
hand and arm signal from being visible, both to 
the front and rear, the signal shall be given by a 
device of a type which has been approved by the 
department. 


Whenever the signal is given the driver shall 
indicate his intention to start, stop, or turn by ex- 
tending the hand and arm from and beyond the 
left side of the vehicle as hereinafter set forth. 


Left turn—hand and arm horizontal, forefinger 
pointing. 

Right turn—hand and arm pointed upward. 

Stop—hand and arm pointed downward. 

All signals to be given from left side of vehicle 
during last fifty feet traveled. (1937, c. 407, s. 116.) 


In General.—One driving an automobile upon a public 
highway is required by provision of this section to give 
specific signals before stopping or turning thereon, and the 
failure of one so driving to give the signal required by stat- 
ute is negligence, and when the proximate cause of injury, 
damages may be recovered therefor by the one injured. 
Murphy v. Asheville-Knoxville Coach Co., 200 N. C. 92, 93, 
TSG. ee Qo. 

Person Observing No Vehicles in Either Direction Is un- 
der No Obligation to Give Signal.—The plaintiff having first 
looked in both directions, and having observed no automo- 
bile or other vehicle approaching from either direction, was 
under no obligation, by virtue of this section to give any 
signal of his purpose to turn to his left and enter the drive- 
way to his home. He was therefore not negligent as a 
matter of law in failing to give a signal before he turned 
to his left and crossed the highway for the purpose of en- 
tering the driveway to his home. Stovall v. Ragland, 211 
N. C. 536, 539, 199 S. E. 899. 

Question for Jury.--Whether defendant observed the. rule 
of the road by ascertaining, first, if such turn would affect 
the operation of any other vehicle, and, second, by giving the 
required signal, under this section, held to raise an issue of 
fact for the jury. Mason v. Johnston, 215 N. C. 95, 1S. E. 
(2d) 379. 

Violation of Section as Negligence Per Se.—The violation 
of this section requiring a motorist desiring to stop on the 
highway to first ascertain if he can stop in safety, and, 
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where the movement of another vehicle may be thereby af- 
fected, to give the statutory signal for stopping, is negli- 
gence per se. Holland v. Strader, 216 N. C. 436, 5 S. E. 
(2d)\ #311. 

“One driving an automobile upon a public highway is re- 
quired by provision of this section to give specific signals 
before stopping or turning thereon, and the failure of one 
so driving to give the signal required by statute is negli- 
gence, and when the proximate cause of injury, damages 
may be recovered therefor by the one injured.” Bechtler 
v. Bracken, 218 N.C. 1515, 523, 11S) Ee (2d), 721: 

Proximate Cause.—See Templeton v. Kelley, 216 N. C. 487, 
5 S. E. (2d) 555; Leary v. Norfolk Southern Bus Corp., 220 
N. C. 745, 759, 18 S. E. (2d) 426 (dis. op.). 

Whether the violation of a safety statute is a proximate 
cause of injury is ordinarily a question of fact for the de- 
termination of the jury. Holland v. Strader, 216 N. C. 436, 
5S. E. Cadi sit 

Cited in Smith v. Carolina Coach Co., 214 N. C. 314, 199 
S. E. 90; Newbern v. Leary, 215 N. C. 134, 1 S. E. (2d) 384. 


§ 20-155. Right-of-way.—(a) When two ve- 
hicles approach or enter an intersection and/or 
junction at approximately the same time, the driver 
of the vehicle on the left shall yield the right-of- 
way to the vehicle on the right except as otherwise 
provided in § 20-156. 


(b) The driver of a vehicle approaching, but not 
having entered an intersection and/or junction, 
shall yield the right-of-way to a vehicle within 
such intersection and turning therein to the left 
across the line of travel of such first mentioned 
vehicle: Provided, the driver of the vehicle turn- 
ing left has given a plainly visible signal of inten- 
tion to turn as required in § 20-154. 

(c) The driver of any vehicle upon a highway 
within a business or residence district shall yield 
the right-of-way to a pedestrian crossing such 
highway within any clearly marked cross-walk, or 
any regular pedestrian crossing included in the 
prolongation of the lateral boundary lines of the 
adjacent sidewalk at the end of a block, except 
at intersections where the movement of traffic is 
being regulated by traffic officers or traffic direc- 
tion devices. (1937, c. 407, s. 117.) 

Instruction.—Under this section where damages are sought 
for defendant’s negligent driving at a street intersection and 
there is evidence tending to show that the defendant was ap- 
proaching the intersection at an unlawful rate of speed and 
did not slow up before the happening of the collision with 
another car; an instruction correctly charging the rule of 
the right of way if both cars approached the intersection 
simultaneously and the rule that if one of the cars was al- 
ready in the intersection it was the duty of the driver of the 
other car to slow down and permit it to pass will not be held 
for error. Piner v. Richter, 202 N. C. 573, 163 S. E. 561. 

Applied in Wooten v. Smith, 215 N. C. 48, 200 S, E. 921. 

Cited in Leary v. Norfolk Southern Bus Corp., 220 N. C. 


745, 18 S. BE. (2d) 426; Swinson v. Nance, 219 N. C. 772, 15 
S. E. (2d) 284 (dis. op.). 


§ 20-156. Exceptions to the right-of-way rule. 
—(a) The driver of a vehicle entering a public 
highway from a private road or drive shall yield 
the right-of-way to all vehicles approaching on 
such public highway. 


(b) The driver of a vehicle upon a highway 
shall yield the right-of-way to police and fire de- 
partment vehicles and public and private ambu- 
lances when the latter are operated upon official 
business and the drivers thereof sound audible 
signal by bell, siren or exhaust whistle. This pro- 
vision shall not operate to relieve the driver of a 
police or fire department vehicle or public or pri- 
vate ambulance from the duty to drive with due 
regard for the safety of all persons using the high- 
way, nor shall it protect the driver of any such 
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vehicle from the consequence of any arbitrary ex- 
ercise of such right-of-way. (1937, c. 407, s. 118.) 


Cited in Swinson v. Nance, 219 N. C. Rehm Soa ee 
284 (dis. op.). 


§ 20-157. What to do on approach of police 
or fire department vehicles. — (a) Upon the ap- 
proach of any police or fire department vehicle 
giving audible signal by bell, siren or exhaust 
whistle, the driver of every other vehicle shall im- 
mediately drive the same to a position as near as 
possible and parallel to the right-hand edge or 
curb, clear of any intersection of highways, and 
shall stop and remain in such position unless other- 
wise directed by a police or traffic officer until 
the police or fire department vehicle shall have 
passed. 

(b) It shall be unlawful for the driver of any 
vehicle other than one on official business to fol- 
low any fire apparatus traveling in response to a 
fire alarm closer than one block or to drive into 
or park such vehicle within one block where fire 
apparatus has stopped in answer to a fire alarm. 
(1937, c. 407, s. 119.) 

Cited in State v. Payne, 213 N. C. 719, 197 S. E. 573; 


v. Norfolk Southern Bus Corp., 220 N. C. 745, 18 S. 
426. 


Leary 
E. (2d) 


§ 20-158. Vehicles must stop at certain through 
highways.—(a) The 
works commission, with reference to state high- 
ways, and local authorities, with reference to high- 
ways under their jurisdiction, are hereby author- 
ized to designate main traveled or through high- 
ways by erecting at the entrance thereto from 
intersecting highways signs notifying drivers of 
vehicles to come to full stop before entering or 
crossing such designated highway, and whenever 
any such signs have been so erected it shall be 
unlawful for the driver of any vehicle to fail to 
stop in obedience thereto. No failure so to stop, 
however, shall be considered contributory negli- 
gence per se in any action at law for injury to per- 
son or property; but the facts relating to such 
failure to stop may be considered with the other 
facts in the case in determining whether the plain- 
tiff in such action was guilty of contributory 
negligence. 

(b) This section shall not interfere with the 
regulations prescribed by towns and cities. 

(c) Any person violating the provisions of this 
section shall be guilty of a misdemeanor, and upon 
conviction shall be fined not more than ten dollars 
or imprisoned not more than ten days. (1937, c. 
407, s. 120; 1941, c. 83.) 

Editor’s Note.—The 1941 amendment struck out former 
subsections (b) and (d) and relettered the remaining sub- 
sections. 

For comment on the 1941 amendment, see 19 N. C. Law 
Rev. 455. 

Failure to come to a complete stop before entering a through 
street intersection is not negligence per se, but only evidence 
of negligence to be considered with other facts in the case, 
such holding being a necessary corollary to the provision of 
this section, that failure to stop before entering a through 
street intersection should not be considered contributory 
negligence per se, but only evidence to be considered with 
the other facts in the case upon the issue of contributory 
negligence. Sebastian vy. Horton Motor Lines, 213 N. C. 770, 
197 S. E. 539; Reeves v. Staley, 220 N. C. 573, 18 S. E. (2d) 
239. 

This rule is unaffected by a municipal ordinance making 
such failure to stop unlawful, since this section prevails over 
the ordinance. Swinson v. Nance, 219 N. C. 772, 15 S. E. 


2d) 284. : 
nt ip of Car Approaching on Through Highway.— 
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The driver of an automobile upon a through highway did 
not have the right to assume absolutely that a driver ap- 
proaching the intersection along a servient highway would 
obey the stop sign before entering or crossing the through 
highway, ch. 148, Public Laws 1927, § 21, but was required 
to keep a proper lookout and to keep his car at a reasonable 
speed under the circumstances in order to avoid injury to 
life or limb, § 4 of the 1927 Act, and the driver of the car 
along the through highway forfeited his right to rely upon 
the assumption that the other driver would stop before en- 
tering or crossing the intersection when he approached and 
attempted to traverse it himself at an unlawful or exces- 
sive speed, and even when his speed was lawful he re- 
mained under duty to exercise due care to ascertain if the 
driver of the other car was going to violate the statutory 
requirement in order to avoid the consequences of such 
negligence, it being necessary to construe the pertinent 
statutes in pari materia and this result being consonant 
with such construction. Groome y. Davis, 215 N. C. 510, 
2S, Es adye77i: 

Right of Way.—While the failure to stop before attempting 
to cross a through street intersection in violation of a mu- 
nicipal ordinance is negligence per se, a vehicle traveling 
along the through street does not have the right of way at 
the intersection if a vehicle from the cross street is already 
in the intersection before the vehicle traveling along the 
through street is near enough the intersection to constitute 
an immediate hazard. Pearson v, Luther, 212 N. C. 412, 193 
S. EB. 739: 

Proximate Cause Must Be Shown Beyond a Mere Chance. 
—Where a conviction of involuntary manslaughter is sought 
for the failure to observe a positive duty imposed by stat- 
ute with reference to the driving of automobiles upon the 
State highways, the question of proximate cause must be 
shown beyond a mere chance or casualty. State v. Sat- 
terfield, 198 N. C. 682, 153 S. EB. 155. 

The manifest object of this section is to protect the pub- 
lic by requiring the driver of an automobile upon the pub- 
lic highways of the State to stop and ascertain the 
circumstances and conditions at highway intersections. 
particularly with, reference to traffic, with a view of de- 
termining whether in the exercise of due care he may go 
upon the intersecting highway with reasonable safety to 
himself and others, and where the defendant in a prosecu- 
tion for manslaughter fails to stop, but has knowledge of 
the conditions and has an unobstructed view of the high- 
way for a long distance, and there is no evidence tending 
to show that he had violated any other statute or that 
he was negligent in any other respect, the evidence alone 
that he had violated the statute in the respect stated is 
insufficient to take the case to the jury, there being no 
evidence that the violation of the statute was a proximate 
cause of the death or in causal relation thereto, and de- 
fendant’s motion as of nonsuit, made in apt time, should 
have been granted. State v. Satterfield, 198 N. C. 682, 153 
S$... 155. 

Instruction as to negligence held error since it was counter 
to the provision of this section. Stephens y. Johnson, 215 N. 
Css, IOSe Ee id) 53678 

Applied in Jones v. Bagwell, 207 N. C. 378, 177 S, E. 170. 

Cited in Leary v. Norfolk Southern Bus Corp., 220 N. 
745, 18855 H (2d) e426: 


§ 20-159. Passing street cars——(a) The driver 
of a vehicle shall not overtake and pass upon the 
left any street car proceeding in the same direc- 
tion, whether actually in motion or temporarily at 
rest, when a travelable portion of the highway 
exists to the right of such street car. 

(b) The driver of a vehicle overtaking any rail- 
way, interurban or street car stopped or about to 
stop for the purpose of receiving or discharging 
any passenger, shall bring such vehicle to a full 
stop not closer than ten feet to the nearest exit 
of such street car and remain standing until any 
such passenger has boarded such car or reached 
the adjacent sidewalk, except that where a safety 
zone has been established, then a vehicle may be 
driven past any such railway, interurban or street 
car at a speed not greater than ten miles per hour 
and with due caution for the safety of pedestrians. 
(1937, c. 407, s. 121.) 


§ 20-160. Driving through safety zone pro- 
hibited.—The driver of a vehicle shall not at any 
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time drive through or over a safety zone as defined 
in part one of this article. (1937, c. 407, s. 122.) 


Cross Reference.—As to definition of safety zone, 
20-38, subsec. (z). 


see § 


§ 20-161. Stopping on highway.—(a) No per- 
son shall park or leave standing any vehicle, 
whether attended or unattended, upon the paved 
or improved or main traveled portion of any high- 
way, outside of a business or residence district, 
when it is practicable to park or leave such ve- 
hicle standing off of the paved or improved or 
main traveled portion of such highway: Provided, 
in no event shall any person park or leave stand- 
ing any vehicle, whether attended or unattended, 
upon any highway unless a clear and unobstructed 
width of not less than fifteen feet upon the main 
traveled portion of said highway opposite such 
standing vehicle shall be left for free passage of 
other vehicles thereon, nor unless a clear view of 
such vehicle may be obtained from a distance of 
two hundred feet in both directions upon such 
highway: Provided further, that in no event shall 
any person park or leave standing any vehicle, 
whether attended or unattended, upon any high- 
way bridge: Provided furthe1 that in the event 
that a truck, trailer or semi-trailer be disabled up- 
on the highway that the driver of such vehicle 
shall display, not less than two hundred feet in 
the front or rear of such vehicle, a warning signal; 
that during the hours from sunup to sundown a 
red flag shall be displayed, and after sundown red 
flares or lanterns. These warning signals shall 
be displayed as long as such vehicle is disabled 
upon the highways. 

(b) Whenever any peace officer shall find a ve- 
hicle standing upon a highway in violation of the 
provisions of this section, he is hereby authorized 
to move such vehicle or require the driver or per- 
son in charge of such vehicle to move such vehicle 
to a position permitted under this section. 

(c) The provisions of this section shall not ap- 
ply to the driver of any vehicle which is disabled 
while on the paved or improved or main traveled 
portion of a highway in such manner and to such 
extent that it is impossible to avoid stopping and 
temporarily leaving such vehicle in such position. 
(1937, c. 407, s. 123.) 

The word “park” means the permitting of such vehi- 
cles to remain standing on a public highway or street, 


while not in use. State v. Carter, 205 N. C. 761, 763, 172 S. 
E. 415. 

To “park” means something more than a mere temporary 
or momentary stoppage on the road for a necessary pur- 
pose. Stallings v. Buchan Transport Co., 210 N. C. 201, 
903, 185 S., B. ‘643. 

Thus where the driver of a truck with a trailer stopped 
on the highway at night on the right-hand side, with lights 
burning, because two automobiles in front of him were in- 
terlocked in a wreck, and at the time of the collision the 
truck and trailer had been standing still only a fraction of 
a minute, and it remained parked for about five minutes 
thereafter, it was held that at the time of the collision the 
truck was not parked on the highway within the meaning 
of this section, and the length of time it remained still after 
the collision is immaterial to plaintiff’s right to recover; 
since it was not the intention of those who drafted the 
statute to make it a violation of law for a driver of a heavy 
truck and trailer to stop on his right-hand side of the high- 
way before driving around or by two cars interlocked in 
a collision on the highway, and around which a number 
of people were working. Id. 

Starting and stopping on a highway in accordance with 
the exigencies of the occasion is an incident to the right 
of travel, and the word “park”? and the words “leave stand- 
ing’ as used in this section are modified by the words 
“whether attended or unattended” so that they are synony- 
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mous, and neither term includes a mere temporary stop for 
a necessary purpose when there is no intent to break the 
continuity of the travel. Peoples v. Fulk, 220 N. C. 635, 18 
Sib. ced) 47s 

The stopping of a bus on the hard surface of a highway 
outside of a business or residential district for the purpose 
of taking on a passenger is not parking or leaving the ve- 
hicle standing within the meaning of the terms as used in 
this section, Peoples v. Fulk, 220 N. C. 635, 18 S. E. (2d) 
147; even though the shoulders of the highway at the scene 
are of sufficient width to permit the bus to be stopped 
thereon. Leary v. Norfolk Southern Bus Corp., 220 N. C. 
745, 18 S. E. (2d) 426. 

“JT cannot authoritatively define ‘parking’ in a dissenting 
opinion, but it seems to me clear that a car is parked when 
those in charge stop it upon a highway and intentionally 
leave it upon the concrete to pursue some activity other 
than that concerned with the car and its operation, how- 
ever commendable it may be.” Beck v. Hooks, 218 N. C. 
105, 114, 10 S. E. (2d) 608 (dissenting opinion), 

To Be Actionable Negligence Must Be Proximate Cause 
of Injury.—Negligence in parking an automobile on a 
public highway in violation of this section, to be action- 
able, must be a proximate cause of the injury in suit, 
and where the plaintiff fails to show by his evidence that 
such violation was a proximate cause of his 


injury, a 
judgment as of nonsuit is properly allowed. Burke v. 
Carolina Coach Company, 198 N. C. 8, 150 S. E. 636. 


The parking of a car on the hard surface of a highway 
at night without a tail light in violation of statute is sufficient 
to sustain the jury’s affirmative answer upon the issue of 
actionable negligence, and the question of contributory negli- 
gence in failing to see the parked car under the circumstances 
in time to have avoided the collision is also properly sub- 
mitted to the jury. Lambert v. Caronna, 206 N. C. 616, 
1758, E: 303. 

Exception in Subsection (c) Is Question for Jury. — Where 
there is evidence tending to show that the defendant had 
parked his truck upon the hard surface of a highway in vio- 
lation of this section, resulting in injury to the plaintiff, and 
the defendant claims that under the facts it came within the 
exception, subsection (c), under the statute and the facts 
disclosed by the record the matter should have been sub- 
mitted to the jury under proper instructions, and the grant- 
ing of defendant’s motion as of non-suit was error. Smith- 
wick v. Colonial Pine Co., 200 N. C. 519, 157 S. E. 612. 

Charge to Jury.—The charge of the court as to subsec- 
tion (a) of this section, will not be held for error for the 
failure to instruct the jury upon the provision in subsec- 
tion (c), where the defendant’s only evidence in excuse of 
parking was that he had a flat tire, such evidence be- 
ing insufficient to bring defendant within the exception. 
Lambert, -v..Carotrina, 3206 Ns\(C) 0616, 175. 0S; (bs 303: 

Section Not Violated Where Disabled Truck Is Parked 
on Shoulder of Highway.—See State v. McDonald, 211 N. 
(C1672, 676; 191 Ss ois, 733. 

Evidence Disclosing Contributory Negligence of Plaintiff. 
—Conceding defendant was negligent in parking the car on 
the hard surface in violation of this section, the evidence. 
discloses contributory negligence of plaintiff as a matter of 
law in attempting to pass the parked car without first as- 
certaining that he could pass the car in safety. McNair 
v. Kilmer & Co. 210 N? C165. 185 (Ss Ee 481° 

Cited in White v. Chappell, 219 N. C. 652, 14 S. E. (2d) 
843 (dis. op.). 


§ 20-162. Parking in front of fire hydrant, fire 
station or private driveway.—No person shall park 
a vehicle or permit it to stand, whether attended 
or unattended, upon a highway in front of a pri- 
vate driveway or within fifteen feet in either direc- 
tion of a fire hydrant or the entrance to a fire 
station, nor within twenty-five feet from the inter- 
section of curb lines or if none, then within fifteen 
feet of the intersection of property lines at an in- 
tersection of highways; provided, that local au- 
thorities may by ordinance decrease the distance 
within which a vehicle may park in either direc- 
tion of a fire hydrant. (1937, c. 407, s. 124; 1939, 
111) 


§ 20-163. Motor vehicle left unattended; brakes 
to be set and engine stopped.—No person hav- 
ing control or charge of a motor vehicle shall 
allow such vehicle to stand on any highway unat- 
tended without first effectively setting the brakes 
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thereon and stopping the motor of said vehicle, 
and, when standing upon any grade, without turn- 
ing the front wheels of such vehicle to the curb or 
side of the highway. (1937, c. 407, s. 125.) 


§ 20-164. Driving on mountain highways.— 
The driver of a motor vehicle traversing defiles, 
canyons or mountain highways shall hold such 
motor vehicle under control and as near the right- 
hand side of the highway as reasonably possible, 
and upon approaching any curve where the view 
is obstructed within a distance of two hundred feet 
along the highway, shall give audible warning with 
a horn or other warning device. (1937, c. 407, s. 
126.) 


§ 20-165. Coasting prohibited—The driver of 
e motor vehicle when traveling upon a down grade 
upon any highway shall not coast with the gears 
of such vehicle in neutral. (1937, c. 407, s. 127.) 

The violation of this section is negligence per se, and, 
if injury to the violator proximately result therefrom, it 
weuld bar his right to recover therefor. Dillon vy. Win- 
ston-Salem, 221 N. C. 512, 519, 20 S. E. (2d) 845. 


§ 20-166. Duty to stop in event of accident.—(a) 
The driver of any vehicle involved in an accident 
resulting in injury or death to any person shall 
immediately stop such vehicle at the scene of such 
accident, and any person violating this provision 
shall upon conviction be punished as provided in 
§ 20-182. 

(b) The driver of any vehicle involved in an 
accident resulting in damage to property and in 
which there is not involved injury or death of 
any person, shall immediately stop such vehicle at 
the scene of the accident, and any person violating 
this provision shal! be guilty of a misdemeanor 
and fined or imprisoned, or both, in the discretion 
of the court. 

(c) The driver of any vehicle involved in any 
accident resulting in injury or death to any per- 
son or damage to property shall also give his 
name, address, operator’s or chauffeur’s license 
number and the registration number of his vehicle 
to the person struck or the driver or occupants of 
any vehicle collided with, and shall render to any 
person injured in such accident reasonable assist- 
ance, including the carrying of such person to a 
physician or surgeon for medical or surgical treat- 
ment if it is apparent that such treatment is neces- 
sary or is requested by the injured person, and it 
shall be unlawful for any person to violate this 
provision, and such violator shall be punishable as 
provided in § 20-182. 

(d) The driver of any vehicle involved in any 
accident resulting in injuries or death to any per- 
son, or property damage to an apparent extent of 
twenty-five dollars ($25.00) or more, shall, within 
twenty-four hours, file or cause to be filed a re- 
port of such accident with the department, except 
that when such accident occurs within a city such 
report shall be made within twenty-four hours to 
the police department of such city. Every police 
department shall forward on the fifth day of each 
month every such report received during the pre- 
vious calendar month, or a copy thereof, so filed 
with it to the main office of the department. Ali 
accident reports shall be made on forms approved 
by the department. With respect to any such 
accident involving a collision between any com- 
mon carrier and another vehicle, such common 
carrier shall also make a report of the accident to 
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the department, ‘such report to be filed on or be- 
fore the tenth day of the month following the 
accident. 

(e) Where a person required to report an acci- 
dent by the preceding subsection is physically in- 
capable of making such report, and there is an- 
other occupant in the vehicle at the time of the 
accident, such occupant shall make the report. 

The department may require drivers, or com- 
mon carriers involved in accidents, to file supple- 
mental reports, and may require witnesses of acci- 
dents to render reports to it upon forms furnished 
by it whenever the original report is insufficient in 
the opinion of the department. 

All accident reports together with all supple- 
mental reports above mentioned shall be without 
prejudice and shall be for the use of the depart- 
ment, and shall not be used in any manner what- 
soever as evidence, or for any other purpose in 
any trial, civil or criminal, arising out of such ac- 
cident: Provided, however, that all reports made 
by state, city or county police shall be subject to 
inspection by members of the general public at all 
reasonable times. The department shall be re- 
quired to furnish, upon demand of any court, a 
properly executed certificate stating that a specific 
accident report has or has not been filed with the 
department solely to prove a compliance with this 
section. 


(f) The department shall prepare and shall upon 
request supply to police, coroners, sheriffs and 
other suitable agencies, or individuals, forms for 
accident reports calling for sufficiently detailed in- 
formation to disclose with reference to a highway 
accident the cause, conditions then existing, and 
the persons and vehicles involved. 

The department shall receive accident reports 
required to be made by this section and may tabu- 
late and analyze such reports and publish annually, 
or at more frequent intervals, statistical informa- 
tion based thereon as to the number, cause and 
location of highway accidents. 

Based upon its findings after such analysis, the 
department may conduct further necessary detailed 
research to more fully determine the cause and 
control of highway accidents. It may further 
conduct experimental field tests within areas of the 
state from time to time to prove the practicability 
of various ideas advanced in traffic control and ac- 
cident prevention. 


(g) Every person holding the office of coroner 
in this state shall, on the tenth day of each month, 
report to the department the death of any person 
during the preceding calendar month as the result 
of an accident involving a motor vehicle and the 
circumstances of such accident. (1937, c. 407, s. 
TeSetoso ew cem Os sss 1, 12471943. c.2 439.) 


Editor’s Note.—The 1939 amendatory act clarified incon- 
sistencies between this section and § 20-182. See 17 N. C. 
Law Rev. 349. 

The 1943 amendment increased the amount named in line 
four of subsection (d) from ten dollars to twenty-five dol- 
lars. 

Evidence Sufficient for Jury.—Where all the evidence 
tended to show that the car of the prosecuting witness was 
struck by a car which was traveling at the time of the ac- 
cident with its left wheels over the center line of the high- 
way, that an occupant in the car of the prosecuting wit- 
ness was injured, and that the car which collided with her 
car failed to stop after the collision, in violation of this 
section, and the state’s circumstantial evidence, including 
marks on the highway leading uninterruptedly from the 
point of collision to a car parked at defendant’s place of 
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business, which defendant admitted to be his, the condition 
of defendant’s car, a hub cap and other automobile parts 
found at the scene of the collision which were missing from 
defendant’s car, and other circumstances tending to show 
efforts on the part of defendant to conceal the identity of 
his car as the one involved in the collision, together with 
testimony by defendant that no one else had driven his car 
on the evening in question, it was held sufficient to have 
been submitted to the jury on the question of defendant’s 
guilt, and his motions for judgment as of nonsuit were held 
properly refused. State v. King, 219 N. C. 667, 14 S. E. (2d) 
803. 

Instruction—In a prosecution for “hit and run driving” 
an instruction that defendant was charged with the viola- 
tion of one of the motor vehicle statutes designed for the 
protection of life and property, cannot be held for error, the 
statement not being related to any fact in issue or any evi- 
dence introduced in the case, and containing no inference as 
to the guilt or innocence of defendant, it further appearing 
that the court correctly charged upon the presumption of 
innocence and the burden of proof. State v. King, 219 N. 
(C6675) 1405S. EB. (2d), 803. 

Cited in State v. Midgett, 214 N. C. 107, 198 S. EB. 613; 
State v. Newton, 207 N. C. 323, 177 S. E. 184; Leary v. Ner- 
folk Southern Bus Corp., 220 N. C. 745, 18 S. EB. (2d) 426. 


§ 20-167. Vehicles transporting explosives. — 
Any person operating any vehicle transporting any 
explosive as a cargo or part of a cargo upon a 
highway shall at all times comply with the provi- 
sions of this section. 

(a) Said vehicle shall be marked or placarded on 
each side and the rear with the word “Explosives” 
in letters not less than eight inches high, or there 
shall be displayed on the rear of such vehicle a red 
flag not less than twenty-four inches square 
marked with the word “Danger” in white letters 
six inches high. 

(b) Every said vehicie shall be equipped with 
not less than two fire extinguishers, filled and 
ready for immediate use, and placed at a conven- 
ient point on the vehicle so used. 

(c) The commissioner is hereby authorized and 
directed to promulgate such additional regulations 
governing the transportation of explosives and 
other dangerous articles by vehicles upon the high- 
ways as he shall deem advisable for the protection 
of the public. (1937, c. 407, s. 129.) 

Cross Reference.—As to provision that vehicles transport- 
ing motor fuels shall be labelled, see § 119-41. 

Cited in Latham vy. Elizabeth City Orange Crush Bottling 
Cone213 RIN, vCn 1585195) Sr th. 372: 

§ 20-168. Drivers of state, county and city ve- 
hicles subject to provisions of this article-——The 
provisions of this article applicable to the drivers 
of vehicles upon the highways shall apply to the 
drivers of all vehicles owned or operated by this 
state or any political sub-divisions thereof, or of 
any city, town or district, except persons, teams, 
motor vehicles and cther equipment while actually 
engaged in work on the surface of the road, but 
not when traveling to or from such work. (1937, 
c. 407; 54 1305) 

Cited in Babbs v. Eury, 206 N. C. 679, 175 S. E. 100. 


§ 20-169. Powers of local authorities. — Local 
authorities, except as expressly authorized by 
§ 20-141, subsection (g) and § 20-158, shall have 
no power or authority to alter any speed limi- 
tations declared in this article or to enact or en- 
force any rule or regulations contrary to the pro- 
visions of this article, except that local authorities 
shall have power to provide by ordinances for the 
regulation of traffic by means of traffic or sema- 
phores or other signaling devices on any portion 
of the highway where traffic is heavy or continuous 
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and may prohibit other than one-way traffic upon 
certain highways, and may regulate the use of the 
highways by processions or assemblages and ex- 
cept that local authorities shall have the power to 
regulate the speed of vehicles on highways in pub- 
lic parks, but signs shall be erected giving notices 
of such special limits and regulations. (1937, c. 
407, s. 131.) 


For application of former statute prohibiting ordinance in 
conflict, see State v. Freshwater, 183 N. C. 762, 111 S. E. 161. 


§ 20-170. This article not to interfere with 
rights of owners of real property with reference 
thereto.—Nothing in this article shall be construed 
to prevent the owner of real property used by the 
public for purposes of vehicular travel by permis- 
sion of the owner, and not as matter of right from 
prohibiting such use nor from requiring other or 
different or additional conditions than those speci- 
fied in this article or otherwise regulating such use 
as may seem best to such owner. (1937, c. 407, s. 
132.) 


§ 20-171. Traffic laws apply to persons riding 
animals or driving animal-drawn vehicles.—Every 
person riding an animal or driving: any animal 
drawing a vehicle upon a highway shall be subject 
to the provisions of this article applicable to the 
driver of a vehicle, except those provisions of the 
article which by their nature can have no applica- 
CON 19890. 7G: ane) 


Part 11. Pedestrians’ Rights and Duties. 


§ 20-172. Pedestrians subject to traffic con- 
trol signals——Pedestr‘ans shall be subject to traffic 
control signals at intersections as heretofore de- 
clared in this article, but at all other places pedes- 
trians shall be accorded the privileges and shall be 
subject to the restrictions stated in part eleven of 
this article -e(1937) ce07iis2193,) 

Duty to Charge Sections in Civil Actions.—It is the duty 
of the court to charge the duty of drivers to pedestrians, 
imposed by this and the following sections, in an action for 
damages for their violation and this error is not cured by a 
general charge as to the use of necessary prudence, and is 
reversible even in the absence of a prayer for more specific 


instructions. Bowen yv. Schnibben, 184 N. C. 248, 114 S. EB. 
170. 


§ 20-173. Pedestrians’ right-of-way at  cross- 
walks.—(a) Where traffic control signals are not 
in place or in operation the driver of a vehicle shall 
yield the right-of-way, slowing down or stopping 
if need be to so yield, to a pedestrian crossing the 
roadway within any marked cross-walk or within 
any unmarked cross-walk at an intersection, except 
as otherwise provided in part eleven of this article. 

(b) Whenever any vehicle is stopped at a 
marked cross-walk or at any unmarked cross-walk 
at an intersection to permit a pedestrian to cross 
the roadway, the driver of any other vehicle ap- 
proaching from the rear shall not overtake and 


pass such stopped vehicle. (1937, c. 407, s. 134.) 
Cited in Teary v. Norfolk Southern Bus Corp., 220 N. C. 
745, 18 S. E. (2d) 426. 


§ 20-174. Crossing at other than cross-walks. 
—(a) Every pedestrian crossing a roadway at any 
point other than within a marked cross-walk or 
within an unmarked cross-walk at an intersection 
shall yield the right-of-way to all vehicles upon 
the roadway. 

(b) Any pedestrian crossing a roadway at a 
point where a pedestrian tunnel or overhead pedes- 
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trian crossing has been provided shall yield the 
right-of-way to all vehicles upon the roadway. 

(c) Between adjacent intersections at which 
traffic control signals are in operation pedestrians 
shall not cross at any place except in a marked 
cross-walk. 

(d) It shall be unlawful for pedestrians to walk 
along the traveled portion of any highway except 
on the extreme left-hand side thereof, and such 
pedestrians shall yield the right-of-way to ap- 
proaching traffic. 

(e) Notwithstanding the provisions of this sec- 
tion, every driver of a vehicle shall exercise due 
care to avoid colliding with any pedestrian upon 
any roadway, and shall give warning by sounding 
the horn when necessary, and shall exercise proper 
precaution upon observing any child or any con- 
fused or incapacitated person upon a roadway. 
(1937, c. 407, s. 135.) 

Crossing between Adjacent Intersections at Which Traffic 
Control Signals Are in Operation.—It is unlawful for a pe- 
destrian to cross a street between intersections at which 
traffic lights are maintained unless there is a marked cross- 
walk between the intersections at which he may cross and 
on which he has the right of way over vehicles, and his 
failure to observe the statutory requirement is evidence of 
negligence but not negligence per se. Templeton v. Kelley, 
216 N. C. 487, 5 S. E. (2d) 555. See also, Templeton v. Kel- 
leyaecioe NE C577, 2S: E. Cd) 696. 

Walking on Traveled Portion of Highway.—Evidence es- 
tablished contributory negligence in that it disclosed that 
deceased was walking on the traveled portion of the highway 
otherwise than on his extreme left-hand side thereof, as 
required by this section. Miller v. Lewis, etc., Motor 
Freight Corp., 218 N. C. 464, 11 S. EK. (2d) 300. 

Where the evidence failed to sustain plaintiff's allegation 
that his intestate was walking along the edge of the high- 
way on his left side at the place provided by law and was 
struck by a board projecting from defendants’ truck, de- 
fendants’ motion to nonsuit was properly allowed for fail- 
ure of plaintiff to establish negligence proximately causing 
the fatal injury. Pack v. Auman, 220 N. C. 704, 18 S. E. 
(2d) 247. : 2 

Warning Should Be Given Pedestrians.—An instruction 
that the violation of statutes regulating the operation of 
motor vehicles and the conduct of pedestrians on the high- 
way would constitute negligence per se and would be ac- 
tionable if the proximate cause of injury, is held without 
error when it appears that the instruction was applied solely 
to § 20-146 and this section prescribing that vehicles should 
be operated on the right-hand side of the highway and that 
warning should be given pedestrians, there being no refer- 
ence in the charge to a violation of speed restrictions which 
§ 20-141 makes merely prima facie evidence that the 
speed is unlawful. Williams v. Woodward, 218 N. C. 305, 
10.S:_E.. @d), 913. 


§ 20-175. Pedestrians soliciting rides.—No per- 
son shall stand in the travel portion of the high- 
way for the purpose of soliciting a ride from the 
driver of any private vehicle. (1937, c. 407, s. 136.) 


Part 12. Penalties. 


§ 20-176. Penalty for misdemeanor. — carte 
shall be unlawful and constitute a misdemeanor for 
any person to violate any of the provisions of this 
article unless such violation is by this article or 
cther law of this state declared to be a felony. 

(b) Unless another penalty is in this article or 
by the laws of this state provided, every person 
convicted of a misdemeanor for the violation of 
any provision of this article shall be punished by 
a fine of not more than one hundred dollars 
($100.00) or by imprisonment in the county or 
municipal jail for not more than sixty days, or by 
both such fine and imprisonment: Provided, that 
upon conviction for the following offenses—operat- 
ing motor vehicles without displaying registration 
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number plates issued therefor; permitting or mak- 
ing any unlawful use of registration number 
plates, or permitting the use of registration by a 


person not entitled thereto, and violation of §§ 
20-116, 20-117, 20-118, 20-122, 20-123, 20-124, 
20-125, 20-126, 20-127, 20-128, 20-129, 20-130, 
20-131, 20-132, 20-133, 20-134, 20-142, 20-143, 
20-144, 20-146, 20-147, 20-148, 20-150, 20-151, 
20-152, 20-153, 20-154, 20-155, 20-156, 20-157, 


20-159, 20-160, 20-161, 20-162, 20-163, 20-165—the 
punishment therefor shall be a fine not to exceed 
fifty dollars ($50.00) and not less than ten dollars 
($10.00), or imprisonment not to exceed thirty 
days for each offense. (1937, c. 407, s. 137.) 

Editor’s Note.—The cases cited below were decided under 
the corresponding provisions of the former law. 

In addition to being liable to punishment under these 
statutes, it is possible for a person to be so negligent tm 
the violation in disregarding the rights of others as to be 
guilty of other crimes at the same time. For example, 
although it is a misdemeanor to violate the statute regu- 
lating the law of the road as to speed under the motor 
vehicle law, one may also be guilty of murder, man- 
slaughter or assault and battery if he is so reckless in the 
violation that he runs down and kills or injures another, 
if the elements essential to constitute such crimes are 
present in the violation. See State v. Gush, 177 N. C. 595, 
99 S. E. 337; State v. McIver, 175 N. C. 761, 94 S. E. 682. 
And evidence of violation of this chapter is admissible up- 


on such trials. State v. Suddeth, 184 N. C. 753, 114 S. E. 
828. 


Strict Construction of Penal Provisions.—Inasmuch as 
this article contains provisions of a highly penal nature, 
and, although it is within the police power, the courts 
will not, by construction, extend its penal provisions un- 
less the case comes within the letter of the law, and with- 
in its meaning and palpable design. Security Finance Co. 
v. Hendry, 189 N. C. 549, 553, 127 S. E. 629: Carolina Dis- 
count Corp. v. Landis Motor Co., 190 N. C. 157, 160, 129 
S. E. 414. 

Cited in State v. Mickle, 194 N. C. 808, 140 S. E. 150; Lan- 
caster v. B. & H. Coach Line, 198 N. C. 107, 150 S. EB. 716. 

§ 20-177. Penalty for felony.—Any person who 
shall be convicted of a violation of any of the 
provisions of this article herein or by the laws of 
this state declared to constitute a felony shall, un- 
less a different penalty is prescribed herein or by 
the laws of this state, be punished by imprison- 
ment in the state prison for a term not less than 
one year nor more than five years, or by a fine of 
not less than five hundred dollars nor more than 
five thousand dollars, or by both fine and impris- 
onment. (1937, c. 407, s. 138.) 


§ 20-178. Penalty for bad check.—When any 
person, firm, or corporation shall tender any un- 
certified check for payment of any tax or fees 
found to be due by him under the provisions of 
this article, and such check shall have been re- 
turned to the commissioner unpaid on account of 
insufficient funds of the drawer of said check in the 
bank upon which same is drawn, then. in that event 
an additional tax shall be imposed equal to ten per 
cent of the fees due, and in no case shall the in- 
crease of said tax, because of said failure, be less 
than one dollar ($1.00), and the said additional tax 
shall not be waived or diminished by the commis- 
sioner. (1937, c. 407, s. 139.) 


§ 20-179. Penalty for driving while under the 
influence of intoxicating liquor or narcotic drugs. 
—Every person who is convicted of violation of 
§ 20-138, relating to habitual users of nar- 
cotic drugs or driving while under the influence 
of intoxicating liquor or narcotic drugs, shall be 
punished by imprisonment in the county or mu- 
nicipal jail for not less than thirty days nor more 


[ 847 ] 


§ 20-180 


than one year, or by fine of not less than fifty dol- 
lars ($50.00) nor more than one thousand dollars 
($1,000.00), or by both such fine and imprison- 
ment. On a second or subsequent conviction for 
the same offense he shall be punished by impris- 
onment for not more than two years or fined not 
more than one thousand dollars ($1,000.00), or by 
both fine and imprisonment, in the discretion of 
the court. (1937, c. 407, s. 140.) 


Cross Reference—As to mandatory revocation of license 
for driving under influence of liquor or drugs, see § 20-17, 
paragraph 2, 

Sentence Not Excessive——A sentence to the county jail 
for a term of six months, and to be assigned to work on’ the 
public roads, upon defendant’s plea of nolo contendere to a 
warrant charging him with the operation of an automobile 
upon the public highways while under the influence of in- 
toxicating liquor, is not excessive. State v. Parker, 220 N. 
G, 416, 17-S. BE. 475, 


§ 20-180. Penalty for reckless driving.—Every 
person convicted of reckless driving under sec- 
tion 20-140 shall be punished by imprisonment 
in the county or municipal jail for a period 
of not more than six months, or by fine of not 
more than five hundred dollars ($500.00), or by 
both such fine and imprisonment, and on a second 
or subsequent conviction of such offense shall be 
punished by imprisonment for not more than one 
year or by a fine of not less than fifty dollars nor 
more than one thousand dollars ($1,000.00), or by 
both such fine and imprisonment. (1937, c. 407, 
See dan) 

Cross Reference.—As to revocation of license for 2 con- 
victions on reckless driving charges, see § 20-17, para- 
graph 6. 

Penalty Not Excessive.-—Upon conviction of reckless driv- 
ing, sentence of defendant to six months in the county jail 
to be assigned to work the roads under the direction of the 
state highway and public works commission is within the 
limitations prescribed by this section and therefore cannot 


be held excessive. State v. Wilson, 218 N. C. 769, 12 S. E. 
(2d) 654. 


§ 20-181. Penalty for failure to dim, etc., beams 
of headlamps.—Any person operating a motor ve- 
hicle on the highways of this state, who shall fail 
to shift, depress, deflect, tilt or dim the beams of 
the head lamps thereon whenever another vehicle 
is met on such highways shall, upon conviction 
thereof, be fined not more than ten ($10.00) dol- 
lars or imprisoned for not more than ten (10) 
days, ee(1989, ca sol..s.-3:) 


Cross Reference.—As to conviction not being ground for 
revocation of operator’s or chauffeur’s license, see § 20-18, 


§ 20-182. Penalty for failure to stop in event 
of accident involving injury or death to a per- 
son.—Every person convicted of wilfully violating 
§ 20-166, relative to the duties to stop in the 
event of accidents, except as otherwise provided, 
involving injury or death to a person, shall be pun- 
ished by imprisonment for not less than one nor 
more than five years, or in the state prison for not 
less than one nor more than five years, or by fine 
of not less than five hundred dollars or by both 
such fine and imprisonment. The commissioner 
shall revoke the operator’s or chauffeur’s license of 
the person so convicted, In no case shall the court 
have power to suspend judgment upon payment of 
costs. (1937, c. 407, s. 142.) 


Cress Reference.—As to mandatory revocation of license 
in event of failure to stop and render aid in case of acci- 
dent, see § 20-17, paragraph 4. 


Cited in State v. King, 219 N. C. 667, 14 S. EB. (2d) 803. 
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$ 20-183. Duties and powers of law enforce- 
ment officers.—It shall be the duty of the law en- 
forcement officers of the state and of each county, 
city, or other municipality to see that the pro- 
visions of this article are enforced within their re- 
spective jurisdictions, and any such officer shall 
have the power to arrest on sight or upon warrant 
any person found violating the provisions of this 
article. Such officers within their respective juris- 
dictions shall have the power to stop any motor 
vehicle upon the highways of the state for the pur- 
pose of determining whether the same is being 
operated in violation of any of the provisions of 
this article. (198%, c. 407, s. 143.) 


Art. 4. State Highway Patrol. 


§ 20-184. Patrol under supervision of depart- 
ment of motor vehicles—The commissioner of 
motor vehicles, under the direction of the gover- 
nor, shall have supervision, direction and control 
of the state highway patrol. The commissioner 
shall establish in the department of motor vehicles 
a division of highway safety and patrol, prescribe 
regulations governing said division, and assign 
to the division such duties as he may deem proper. 
(1935, c. 324, s. 2; 1939, c. 387, s. 1; 1941, c. 36.) 


§ 20-185. Personnel; appointment; salaries. — 
The state highway patrol shall consist of one per- 
son to be designated as major, and such additional 
subordinate officers and men as the commissioner 
of motor vehicles, with the approval of the gov- 
ernor and advisory budget commission, shall di- 
rect. Members of the state highway patrol shall 
be appointed by the commissioner with the ap- 
proval of the governor, and shall serve at the 
pleasure of the governor and commissioner. The 
major, other officers, and members of the state 
highway patrol shall be paid such salaries as may 
be established by the division of personnel of the 
budget bureau. (1929, c. 218, s. 1; 1931, c. 381; 
1935, c. 324, s. 1; 1937, c. 313, s. 1; 1941, c. 36.) 


§ 20-186. Oath of office; bond—Each member 
of the highway patrol shall subscribe and file with 
the commissioner of motor vehicles an oath of 
office for the faithful performance of his duties, 
and shall give a bond with good surety payable 
to the state of North Carolina in a sum not less 
than one thousand dollars ($1000.00) and not 
more than two thousand five hundred dollars 
($2500.00) to be fixed by the commissioner of 
motor vehicles, conditioned as well for the faithful 
discharge of his duty as patrolman as for his 
diligently endeavoring to collect faithfully and pay 
over all sums of money received. ‘The bond shall 
be duly approved and filed in the office of the in- 
surance commissioner, and copies of the bond cer- 
tified by the insurance commissioner shall be re- 
ceived and read in evidence in all actions and pro- 
ceedings where the original might be. (1929, c. 
218, s. 2; 1937, c. 339, s. 1; 1941, c. 36.) 


See § 128-9, 


§ 20-187. Orders and rules for organization and 
conduct.—The commissioner of motor vehicles is 
authorized and empowered to make all necessary 
orders, rules and regulations for the organization, 
assignment, and conduct of the members of the 
state highway patrol. Such orders, rules and reg- 
ulations shall be subject to the approval of the 
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governor. (1929, c. 218, ss. 1, 3; 19381, c. 391)-41933, 
c. 214, ss. 1, 2; 1939, c. 387, s. 2; 1941, c. 36.) 


§ 20-188. Duties of highway patrol.—The state 
highway patrol shall be subject to such orders, 
rules and regulations as may be adopted by the 
commissioner of motor vehicles, with the approval 
of the governor, and shall regularly patrol the high- 
ways of the state and enforce all laws and regula- 
tions respecting travel and the use of vehicles 
upon the highways of the state and all laws for 
the protection of the highways of the state. To 
this end, the members of the patrol are given the 
power and authority of peace officers for the serv- 
ice of any warrant or other process issuing from 
any of the courts of the state having criminal ju- 
risdiction, and are likewise authorized to arrest 
without warrant any person who, in the presence 
of said officers, is engaged in the violation of any 
of the laws of the state regulating travel and the 
use of vehicles upon the highways, or of laws 
with respect to the protection of the highways, 
and they shall have jurisdiction anywhere within 
the state, irrespective of county lines. 

The state highway patrol shall have full power 
and authority to perform such additional duties 
as peace officers as may from time to time be di- 
rected by the governor, and such officers may at 
any time and without special authority, either 
upon their own motion or at the request of any 
sheriff or local police authority, arrest persons 
accused of highway robbery, bank robbery, mur- 
der, or other crimes of violence. 

The state highway patrol shall be required to 
perform such other and additional duties as may 
be required of it by the commissioner of motor 
vehicles in connection with the work of the de- 
partment of motor vehicles, and such other and 
additional duties as may be required of it from 
time to time by the governor. (1929, c. 218, s. 4; 
1933, c. 214, ss. 1, 2; 1935, c. 324, s. 3; 1939, c. 387, 
s. 2; 1941, c. 36.) 


§ 20-189. Patrolman assigned to governor’s of- 
fice——The commissioner of motor vehicles, at the 
request of the governor, shall assign and attach 
one member of the state highway patrol to the 
office of the governor, there to be assigned such 
duties and perform such services as the governor 
may direct. The salary of the state highway pa- 
trolman so assigned to the office of the governor 
shall be paid from appropriations made to the of- 
fice of the governor and shall be fixed in an 
amount to be determined by the governor and the 
advisory budget commission. (1941, cc. 23, 36.) 


§ 20-190. Uniforms; furnishing motor vehicles. 
—The department of motor vehicles shall adopt 
some distinguishing uniform for the members of 
said state highway patrol, and furnish each mem- 
ber of the patrol with an adequate number of 
said uniforms and each member of said patrol 
force when on duty shall be dressed in said uni- 
form. The department of mov.or vehicles shall like- 
wise furnish each member of the patrol with a 
suitable motor vehicle, and necessary arms, and 
provide for all reasonable expense incurred by said 
patrol while on duty. (1929, c. 218, s. 5; 1941. 
C55.) 


§ 20-191. Establishment of district headquarters. 
—The department of motor vehicles shall supply 
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at its various district offices, or at some other 
point within the district if it shall be deemed ad- 
visable, suitable district headquarters, and the nec- 
essary clerical assistance for the major of the 
force at his headquarters in Raleigh and at the 
several district headquarters. (1929, c. 218, s. 6; 
1987, 6 die7.s, 1; °1941;'c, 36.) 


§ 20-192. Shifting of patrolmen from one dis- 
trict to another.—The major of the state highway 
patrol under such rules and regulations as the de- 
partment of motor vehicles may prescribe shall 
have authority from time to time to shift the 
forces from one district to another, or to consoli- 
date more than one district force at any point for 
special purposes. (1929, c. 218, s. 7; 1937, c. 313, 
S. 1341941, ‘c., 36.) 


§ 20-193. Fees for service of process by patrol- 
men to revert to county.—All fees for arrests or 
service of process that may be taxed in the bill 
of costs for the various courts of the state on ac- 
count of the official acts of the members of the 
state highway patrol shall be remitted to the gen- 
eral fund in the county in which the said cost is 
taxed. (1929, c. 218, s. 8.) 


§ 20-194. Expense of administration. — All ex- 
penses incurred in carrying out the provisions of 
this article shall be paid out of the maintenance 
funds of the state highway and public works com- 
mission. (1929, c. 218, s. 9; 1941, c. 36.) 


§ 20-195. Co-operation between patrol and local 
officers.—The commissioner of motor vehicles with 
the approval of the governor, through the division 
of highway safety and patrol, shall encourage the 
co-operation between the highway patrol and the 
several municipal and county peace officers of the 
state for the enforcement of all traffic laws and 
the proper administration of the Uniform Drivers’ 
License Law, and arrangements for compensation 
of special services rendered by such local officers 
out of the funds allotted to the division of highway 
safety and patrol may be made, subject to the ap- 
proval of the director of the budget. (1935, c. 324, 
s. 5; 1939, c. 387, s. 3; 1941, c. 36.) 


Editor’s Note.—The 1939 amendment inserted the words 
“with the approval of the governor” in the second and 
third lines. 


§ 20-196. State-wide radio system authorized; use 
of telephone lines in emergencies.—The commis- 
sioner of motor vehicles, through the division of 
highway safety and patrol is hereby authorized 
and directed to set up and maintain a state-wide 
radio system, with adequate broadcasting stations 
so situate as to make the service available to all 
parts of the state for the purpose of maintaining 
radio contact with the members of the state high- 
way patrol and other officers of the state, to the 
end that the traffic laws upon the highways may 
be more adequately enforced and that the criminal 
use of the highways may be prevented. 

If the director of the budget shall find that the 
appropriation provided for the department is not 
adequate to take care of the entire cost of the 
radio service herein provided for, after providing 
for the administration of other provisions of this 
law, the state highway and public works commis- 
sion, upon the order of the director of the budget 
approved by the advisory budget commission, shall 
make available such additional sum as the said 


[ 849 ] 


§ 20-197 


budget commission may find to be necessary to 
make the installation and operation of such radio 
service possible; and the sum so provided by the 
state highway and public works commission shall 
constitute a valid charge against the appropriation 
item of betterments for state and county roads. 

The commissioner of motor vehicles is likewise 
authorized and empowered to arrange with the 
various telephone companies of the state for the 
use of their lines for emergency calls by the mem- 
bers of the state highway patrol, if it shall be 
found practicable to arrange apparatus for tempo- 
rary contact with said telephone circuits along the 
highways of the state. 

In order to make this service more generally 
useful, the various boards of county commissioners 
and the governing boards of the various cities and 
towns are hereby authorized and empowered to 
provide radio receiving sets in the offices and ve- 
hicles of their various officers, and such expendi- 
tures are declared to be a legal expenditure of any 
funds that may be available for. police protection. 
(1935, co 324,'s. 60> 194d So 36.) 


Art. 5. Enforcement of Collection of Judgments 
against Irresponsible Drivers of Motor 
Vehicles. 


§ 20-197. Certain words defined.—The following 
words, as used in this article, shall have the fol- 
lowing meanings: 

(a) The singular shall include the plural; the 
masculine shall include the feminine and neuter, 
as requisite. 

(b) “Person” shall include individuals, part- 
nerships, corporations, receivers, referees, trus- 
tees, executors and administrators; and shall also 
include the owner of any motor vehicle as requi- 
site; but shall not include the State or any politi- 
cal subdivisions thereof. 


(c) “Motor Vehicle” shall include trailers, 
motorcycles and tractors. (1931, c. 116, s. 13.) 
§ 20-198. Suspension of driver’s license and 


registration cértificates for failure to pay tort 
judgment. — In the event of the failure of any 
person, firm or corporation, to satisfy any judg- 
ment which shall have hereafter become final, by 
expiration, without appeal, of the time within 
which appeal might have been perfected, or by 
final affrmance, on appeal, rendered against him, 
by a court of competent jurisdiction in this State, 
within thirty days thereafter for damages on ac- 
count of personal injuries, or deaths, or damage 
to property in excess of one hundred dollars 
($100.00) resulting from the ownership, mainte- 
nance, use or operation of a motor vehicle, the 
said operator’s license and all of the registration 
certificates of the said person, firm or corpora- 
tion shall be forthwith suspended by the com- 
missioner of motor vehicles of North Carolina, up- 
on receiving a certified copy or transcript of such 
final judgment, from the court in which the same 
was rendered, showing such judgment or judg- 
ments to have been still unsatisfied more than 
thirty days after the same became final, as afore- 
said, and shall remain so suspended and shall not 
be renewed, nor shall any motor vehicle be there- 
after registered in the name of the said person, 
firm or corporation while any such judgment re- 
mains wunstayed, unsatisfied and subsisting and 
until every such judgment is satisfied or dis- 
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charged, or until the said person gives proof of 
his ability to respond in damages, as hereinafter 
required, for future accidents. It shall be the 
duty’ of the Clerk of the Superior Court in any 
county in which any such judgment is rendered, 
to forward immediately after the expiration of 
said thirty days, as aforesaid, to the Commis- 
sioner of motor vehicles, a certified copy of such 
judgment or a transcript thereof as aforesaid. 
(1931, c. 116, 6.15 1941)%e, 36.) 

Editor’s Necte.—See 13 N. C. Law Rev. 223. 

This article is patterned after the Safety Responsibility 
Act sponsored by the American Automobile Association. 
One important point of difference is that under this article 
the license may be renewed either by paying the judgment 
or establishing financial responsibility for future accidents, 
while the American Automobile Association Act uses the 
conjunctive “‘and” instead of ‘‘or’’. See 9 N. C. Law Rev. 


384 et seq. 
§ 20-199. Proof of ability to respond in dam- 
ages; surety bond; withdrawal of license to 


operate automobile——The proof of the ability of 
any person, firm or corporation to respond in 
damages for any liability incurred may be es- 
tablished by the execution of a bond of a surety 
company, duly authorized to transact business 
within this State or a bond, with at least two in- 
dividual sureties, each owning real estate within 
this State, which real estate shall be scheduled in 
the bond and which bond shall be approved by 
a Clerk of the Superior Court. The said bond to 
be conditioned for any liability thereafter in- 
curred resulting from the ownership, mainte- 
nance, use or operation thereafter of a motor ve- 
hicle for personal injury to or death of any one 
person in the amount of at least five thousand 
dollars ($5,000.00) and, subject to the aforesaid 
limit for any one person injured or killea, of at 
least ten thousand dollars ($10,000.00) for per- 
sonal injury to or the death of two or more per- 
sons in any one accident, and for damage to 
property in the amount of at least one thousand 
dollars ($1,000.00) resulting from any one acci- 
dent. Additional evidence of ability to respond 
in damages, as required by this article, shall be 
furnished the commissioner of motor vehicles at 
any time upon his demand. 

Provided,: however, anything in this article to 
the contrary notwithstanding, that 

(1) When five thousand dollars ($5.000.00) 
has been credited upon any judgment or judg- 
ments rendered in excess of that amount for 
personal injury to or the death of one person as 
the result of any one accident; or 

(2) When, subject to the limit of five thou- 
sand dollars ($5,000.00) for any one person so in- 
jured or killed, the sum of ten thousand dollars 
($10,000.00) has been credited upon any judg- 
ment or judgments rendered in excess of that 
amount for personal injury to or the death of 
more than one person as the result of any one 
accident; or 

(3) When one thousand dollars ($1,000.00) has 
been credited upon any judgment or judgments 
rendered in excess of that amount for damage to 
property as the result of any one accident; re- 
sulting from the ownership, maintenance, use or 
operation of a motor vehicle, then and in such 
event, such payment or payments shall be 
deemed a satisfaction of such judgment or judg: 
ments for the purpose of this article only. 
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If any such motor vehicle owner or operator 
shall not be a resident of this State, the privilege 
of operating any motor vehicle in this State and 
the privilege of operation within the State of any 
motor vehicle owned by him shall be withdrawn 
while any final judgment against him as afore- 
said, shall be unstayed, unsatisfied and subsisting 
for more than thirty (30) days, as aforesaid, and 
shall not be renewed, nor shall any operator’s or 
chauffeur’s license be issued to him or any motor 
vehicle registered in his name until every such 
judgment shall be stayed, satisfied or discharged 
as herein provided, and until such person shall 
have given proof of his ability to respond in 
damages for future accidents. (1931, c. 116, s. 2; 
1941 CG. 36.) 


Editor’s Note—The discrimination against non-resi- 
dents provided for in the last paragraph of this section 
presents a constitutional problem which will undoubtedly 
come before the courts, but much authority would sustain 
it. See La Tourette v. McMaster, 248 U. S. 465, 39 S. Ct. 
160, 63 L. Ed. 362, upholding discrimination between resi- 
dents and non-residents in granting licenses to act as in- 
surance brokers. The practical difficulty is to under- 
stand what the non-resident would be doing with a North 
Carolina automobile license unless he sojourned in the 
state for some substantial part of each year. 9 N. C. 
Law Rev. 385. 

Individual Sureties May Be Given.—The provision made 
in this section for the bond of a surety company, “or a 
bond with at least two individual sureties,” etc.; indicates 


the legislative intent as to giving individual sureties in 
certain cases. State v. Sasseen, 206 N. C. 644, 648, 175 
Oe oe EYE 

Cited in State v. Gulledge, 208 N. C. 204, 209, 179 S. 
E. 883. 


§ 20-200. Proof of ability by insurance car- 
riers certificate——Proof of ability to respond in 
damages, when required by this article, may be 
evidenced by the written certificate or certificates 
of any insurance carrier duly authorized to do 
business within the State, that it has issued to or 
for the benefit of the person named therein a 
motor vehicle liability policy or policies in the 
form hereinafter prescribed, which, at the date of 
the certificate or certificates, is or are in full force 
and effect, and designating therein by explicit de- 
scription or by other adequate reference, all mo- 
tor vehicles to which the policy or policies apply. 
The commissioner of motor vehicles shall not ac- 
cept any certificate or certificates unless the same 
shall cover all motor vehicles then registered in 
this State in the name of the person furnishing 
such proof. Additional certificates, as aforesaid, 
shall be required as a condition precedent to the 
registration of any additional motor vehicle or 
motor vehicles in the name of such person re- 
quired to furnish proof as aforesaid. Said certifi- 
cate or certificates shall certify that the motor 
vehicle liability policies therein cited shall not be 
cancelled or expire except as hereinafter pro- 
vided. If such person be a non-resident, a cer- 
tificate, as aforesaid, of an insurance carrier au- 
thorized to transact business in the State in 
which the motor vehicle or motor vehicles de- 
scribed in such certificate is registered, or if none 
be described, then in the State in which the 
insured resides, shall be accepted if (a) such car- 
rier shall execute a power of attorney authoriz- 
ing the commissioner of motor vehicles to ac- 
cept service of notice or process in any action 
arising out of a motor vehicle accident in this 


State, and (b) its governing executive authority. 


shall duly adopt a resolution providing that its 
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policies shall be deemed to be varied to comply 
with the law of this State relating to the terms 
of motor vehicle liability policies issued therein, 
and (c) such carrier shall agree to accept as final 
and binding any final judgment duly rendered in 
any action arising out of a motor vehicle accident 
in any court of competent jurisdiction in this 
State: Provided, however, that the provisions of 
this section shall be operative as to such insurance 
carriers (organized and existing under the laws of 
such State and not licensed to transact business in 
this State) only to the extent and under the same 
terms and conditions that under the laws of such 
State where such motor vehicle is registered or 
in which the insured resides, like recognition, ii 
a law of like effect is in force and effect, is 
granted to certificates of insurance carriers, or- 
ganized and existing under and by virtue of the 
laws of this State. If, under the laws of such 
State, in which a law of like effect is in force and 
effect, certificates of insurance carriers organized 
and existing under or by virtue of the laws of 
this State are not accepted, the certificates of in- 
surance carriers of such State shall not be ac- 
cepted under the provision. of this article. 

The commissioner of motor vehicles shall be 
notified by the insurance carrier or sureties of the 
cancellation or expiration of any motor vehicle 
liability policy or bond certified under the provi- 
sions of the article at least ten (10) days before 
the effective date of such cancellation or expiration 
and until such notice is duly given, such policy 
shall continue in full force and effect. 

The commissioner of motor vehicles shall re- 
quire proof of ability to respond in damages, with- 
in the limits herein specified, from and after the 
effective date of this article, of all taxicab, jitney 
and for-hire operators not covered or embraced 
within the provisions of the present law or such 
laws as may be enacted at this session of the 
General Assembly affecting other motor vehicle 
operators transporting passengers or property 
upon the highways for compensation. (1931, c. 
116, s. 3; 1941, c. 36.) : 

Cress Reference—As to power of municipality to require 
insurance or surety bond of vehicles operated for hire in 
city, see § 160-200, paragraph 35. 

Application to taxicab, jitney and “for hire” operators.— 
A person engaged in operating an automobile for the trans- 


- portation of persons for hire, and against whom no judg- 


ment has been recovered for damages resulting from his 
ownership or operation of an automobile, is not required 
under the provisions of the last paragraph of this section 
to prove his ability to respond in damages for future acci- 
dents as a condition precedent to obtaining a license to 
operate an automobile. Nichols v. Maxwell, 202 N. C. 38, 
161 S. E. 712; Kirk vy. Maxwell, 202 N.C. 41, 161 S. E. 714. 

§ 20-201. Bond to satisfy execution.—A bond, 
filed by or on behalf of any person under the pro- 
vision of this article shall be held by the commis- 
sioner of motor vehicles to satisfy, in accord- 
ance with the provisions of this article, any execu- 
tion issued against such person on a judgment 
for damages, as aforesaid, arising cut of the own- 
ership, maintenance, use or operation of a motor 
vehicle, as aforesaid. If such a judgment ren- 
dered against the principal on the surety com- 
pany bond or real estate individual bond, given 
under the provisions of this article, shall not be 
satisfied within thirty (30) days after it has be- 
come final as hereinbefore provided, the judgment 
creditor may, for his own use and benefit and at 
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his sole expense, bring an action or actions in 
the name of the State against the company or 
persons executing such bond. (1931, c. 116, s. 4; 
1941, c. 36.) 


§ 20-202. Abstracts of operating record fur- 
nished on request—The commissioner of motor 
vehicles shall upon request furnish any insurance 
carrier, person, or surety a certified abstract of 
the operating record of any person subject to 
the provisions of this article, which abstract shall 
fully designate the motor vehicles (if any), reg- 
istered in the name of such person, and if there 
shall be no record of any conviction of such pez- 
son of a violation of any provision of any statute 
relating to the operating of a motor vehicle or 
of any injury or damage caused by such person 
as herein provided, the commissioner of motor 
vehicles shall so certify. The commissioner of mo- 
tor vehicles shall collect for each such certificate 
the sum of one dollar. (1931, c. 116, s. 5; 1941, 
Caso) 

§ 20-203. Commissioner to furnish other infor- 
mation on request.—The commissioner of motor 
vehicles shall furnish any person who may have 
been injured in person or property by any motor 
vehicle, upon written request, with all informa- 
tion of record in his office pertaining to the evi- 
dence of the ability of any operator or owner of 
any motor vehicle to respond in damages. (1931, 
CoG S 10019415 caroOe) 


§ 20-204. Return by operator of licenses, num- 
ber plates upon request of commissioner. — 
Any operator or any owner, whose operator’s li- 
cense or certificate of registration shall have 
been suspended as herein provided, or whose pol- 
icy of insurance or surety bond shall have been 
cancelled or terminated, or who shall neglect to 
furnish additional evidence of ability to respond 
in damages upon request of the commissioner of 
motor vehicles, shall immediately return to the 
commissioner of motor vehicles his operator’s li- 
cense, certificate of registration and the number 
plates issued thereunder. If any person shall wil- 
fully fail to return to the commissioner of motor 
vehicles the operator’s license, certificate or certifi- 
cates of registration and the number plates issued 
thereunder as provided herein, the commissioner 
of motor vehicles shall forthwith direct any State 
policeman or other police officer to secure pos- 
session thereof and to return the same to the 
office of the commissioner of motor vehicles. Any 
person wilfully failing to return such operator’s 
license or such certificate or certificates and num- 
ber plates shall be guilty of a misdemeanor and 
shall be fined not less than one hundred dollars 
($100.00) nor more than one thousand dollars 
($1,000.00) and such penalty shall be in addition 
to any penalty imposed for any violation of the 
Motor Vehicle Laws of North Carolina. (1931, ¢. 
116. Sate 1941 cmos) 


§ 20-205. Cancellation or return of bond by 
commissioner.—The commissioner of motor vehi- 
cles shall cancel such bond or return such proof of 
insurance to the person furnishing the same at 
any time after three years shall have’ elapsed 
since the filing of such bond or proof or the mak- 
ing of such deposit: Provided, that no suit or 
judgment against him for damages as aforesaid 
arising from the ownership, maintenance, use or 
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operation hereafter of a motor vehicle shall then 
be pending or outstanding and unstayed or un- 
satisfied, as aforesaid; and the affidavit of such 
person, showing fulfillment of these require- 
ments shall be sufficient proof thereof in the ab- 
sence of evidence to the contrary before the 
commissioner,’ (1931, *c. 116) sin8s 1941, c7a36,) 


§ 20-206. Fraudulent transfer of registration 
certificate. — If any owner’s certificate of reg- 
istration has been suspended under the provi- 
sions of this article, such certificate shall not be 
transferred nor the motor vehicle in respect of 
which such certificate was issued, registered in 
another name, whether the commissioner of mo- 
tor vehicles has reasonable grounds to believe that 
such transfer of registration is proposed for the 
purpose or will have the effect of defeating the 
purpose of this article. Provided, however, that 
such transfer of registration shall be permitted 
upon the furnishing of proof of financial responsi- 
bility to the commissioner of motor vehicles by 
such transferee whenever the commissioner shall 
deem it necessary in furtherance of the purpose of 
this section. (19381, c. 116, s. 9; 1941, c. 36.) 


§ 20-207. Present policies of automobile insur- 
ance unaffected.—Nothing in this article con- 
tained shall be held to apply to or affect policies 
of automobile insurance against liability which 
may now or hereafter be required by special act, 
and such policies, if endorsed to conform to the 
requirements of this article, shall be accepted as 
proof of financial responsibility when required 
under this article; nor shall anything in this article 
contained be held to apply to or affect policies in- 
suring solely the insured named in the policy 
against liability resulting from the maintenance, 
operation or use by other persons in the insured’s 
employ or in his behalf of motor vehicles not 
owned by the insured. (1931, c. 116, s. 10.) 


§ 20-208. Fraudulent proof of ability to re- 
spond in damages.—Any person who shall forge, 
or without authority, sign any evidence of abil- 
ity to respond in damages as required by the 
commissioner of motor vehicles in the administra- 
tion of this article and any nonresident who shall 
operate a motor vehicle in this State from whom 
the privilege of operating any motor vehicle has 
been withdrawn as provided in § 20-199, shall be 
fined not less than one hundred dollars ($100.00) 
nor more than one thousand dollars ($1,000.00) or 
imprisoned not more than thirty days, or both. 
(1931, c. 116, s. 11; 1941, c. 36.) 


§ 20-209. Motor vehicle liability policy.—‘Mo- 
tor vehicle liability policy,’ as used in this ar- 
ticle, shall be taken to mean a policy of liability 
insurance issued by an insurance carrier author- 
ized to transact business in this State or issued 
by an insurance carrier authorized to transact 
business in the State in which the motor vehicle 
or motor vehicles therein described is registered, 
or if none be described, then in the State in 
which the insured resides, to the person therein 
named as insured, which policy shall either (1) 
designate, by explicit description or other ade- 
quate reference, all motor vehicles with respect 
to which coverage is intended to be granted by 
said policy, and shall insure the insured named 
therein and any other person using or responsi- 
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ble for the use of any such motor vehicle with 
the consent, express or implied, of such insured 
against loss from the liability imposed by law 
upon such insured or upon such other person for 
injury to or death of any person, other than such 
insured and such person or persons as may be 
covered, as respects such injury or death, by any 
workmen’s compensation law, and/or for dam- 
age to property, except property of others in 
charge of the insured or of his employees or 
other agents growing out of the ownership, 
maintenance, use or operation of any such motor 
vehicle within the continental limits of the United 
States of America; or which policy shall, in the 
alternative, (2) insure the person therein named 
as insured against loss from the liability imposed 
by law upon such insured for injury to or death 
of any person, other than such insured and such 
person or persons as may be covered as respects 
such injury or death by any workmen’s compen- 
sation law, and/or for damage to property, ex- 
cept property of others in charge of the insured 
or of his employees or other agents, and except a 
motor vehicle registered in the name of such in- 
sured, growing out of the maintenance, operation 
or use by such insured of any motor vehicle, and 
occurring while such insured is personally in 
control, as driver or occupant, of such motor ve- 
hicle within the continental limits of the United 
States of America; and which policy, in either al- 
ternative, shall provide insurance to the amount 
or limit of five thousand dollars ($5,000.00), exclu- 
sive of interest and costs, on account of injury to 
or death of any one person, and, subject to the 
same limit as respects injury to or death of any 
one person, of ten thousand dollars ($10,000.00), 
exclusive of interest and costs, on account of any 
one accident resulting in injury to or death of 
more than one person; and of one thousand dollars 
($1,000.00) for damage to property of others, as 
herein provided, resulting from any one accident; 
or a binder pending the issuance of any such 
policy, or an endorsement to an existing policy 
both as hereinafter provided: Provided, however, 
that this section shall not be construed as pre- 
venting an insurance carrier from granting in a 
“motor vehicle liability policy” any lawful cov- 
erage in excess of or in addition to the coverage 
herein provided for or from embodying in such 
policy and agreements, provisions or stipulations 
not contrary to the provisions of this article and 
not otherwise contrary to law. And: Provided, 
further, that separate concurrent policies, 
whether issued by one or several carriers, cov- 
ering, respectively, (a) personal injury or death, 
as aforesaid, and (b) property damage, as afore- 
said, shall be termed “a motor vehicle liability 
policy,” within the meaning of this article. 


Except as in section 20-207 provided, no 
motor vehicle liability policy shall be issued or 
delivered in this State until a copy of the form 
of policy shall have been on file with the Com- 
missioner of Insurance for at least thirty (30) 
days, unless sooner approved in writing by such 
Commissioner, nor if within said period of thirty 
(30) days such Commissioner shall have notified 
the carrier in writing that in his opinion, specify- 
ing the reasons therefor, the form of policy does 
not comply with the provisions of this article. The 
Commissioner of Insurance shall approve any 
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form of policy which specifies the name, address 
and business, if any, of the insured, the coverage 
afforded by the policy, the premium charged 
therefor, the policy period, and the limits of lia- 
bility, and contains an agreement that the insur- 
ance thereunder is provided in accordance with 
the coverage defined in this section, as respects 
personal injury and death or property damage or 
both, and is subject to all the provisions of this 
article. 

Every such motor vehicle liability policy shall 
be subject to the following provisions, whether 
or not contained therein: 

(a) The liability of the insurance carrier under 
a motor vehicle liability policy shall become ab- 
solute whenever loss or damage covered by such 
policy occurs, and the satisfaction by the assured 
of a final judgment for such loss or damage shall 
not be a condition precedent to the right or ob- 
ligation of the carrier to make payment on ac- 
count of such loss or damage. No such policy 
shall be cancelled or annulled as respects any 
loss or damage, by any agreement between the 
carrier and the insured after the said insured has 
become responsible for such loss or damage, and 
any such cancellation or annulment shall be void. 

The policy may provide that the insured, or 
any other person covered by the policy, shall re- 
imburse the insurance carrier for payments made 
on account of any loss or damage claim or suit 
involving a breach of the terms, provisions or 
conditions of the policy; and further, if the policy 
shall provide for limits in excess of the lim- 
its specified in this section, the insurance carrier 
may plead against any plaintiff, with respect to 
the amount of such excess limits of liability, any 
defenses which it may be entitled to plead 
against the insured, and any such policy may 
further provide for the prorating of the insurance 
thereunder with other applicable valid and col- 
lectible insurance. 

(b) The policy, the written application there- 
for, if any, and any rider or endorsement which 
shall not conflict with the provisions of this article 
shall constitute the entire contract between the 
parties. 

(c) The insurance carrier shall, upon the re- 
quest of the insured, deliver to the insured for 
filing, or at the request of the insured shall file 
direct, with the commissioner of motor vehicles an 
appropriate certificate in conformity with the pro- 
visions of § 20-200. 

(d) Any carrier authorized to issue motor ve- 
hicle liability policies may, pending the issue of 
such a policy, execute an agreement, to be known 
as a “binder;” or may, in lieu of such a policy, 
issue an endorsement to an _ existing policy. 
Every such binder or endorsement shall be sub- 
ject to the provisions of this section and shall be 
construed to provide indemnity or insurance in 
like manner and to the same extent as a motor 
vehicle liability policy. (1931, c. 116, s. 12; 1941, 
c. 36.) 


§ 20-210. Rules and regulations.—The commis- 
sioner of motor vehicles shall make rules and reg- 
ulations necessary for the administration of this 
article. (1931, c. 116, s. 14; 1941, c. 36.) 


§ 20-211. Reliance on other security unaffected. 
—Nothing herein shall be construed as preventing 
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the plaintiff in any action at law from relying for 
security upon the other processes provided by law. 
(1931, C2216 55.215.) 


Art. 6. Giving Publicity to Highway Traffic 
Laws through the Public Schools. 


§ 20-212. State highway commission to pre- 
pare digest.—The state highway and public works 
commission shall cause to be prepared a digest of 
the traffic laws of the State suitable for use in the 
public schools of the State and have published in 
pamphlet form and delivered on or before the first 
day of August, one thousand nine hundred and 
twenty-seven, to the State Superintendent of Pub- 
lic Instruction, a sufficient number of said pam- 
phlets to supply at least one copy each to all of 
the public high school teachers of the State. (1927, 


6. 242.6.01511938, c. L172, \s: ie) 
§ 20-213. State superintendent of public in- 
struction to distribute pamphlet. — The State 


Superintendent of Public Instruction shall cause 
to be delivered to the superintendents or princi- 
pals of the various high schools of the State 
sufficient number of said pamphlets to supply 
one to each of the teachers engaged for said 
schools. (1927, c. 242, s. 2.) 


§ 20-214. Pamphlets brought to attention of 
children. — The superintendents or principals, of 
other persons in charge of the public high schools 
of the state, shall cause the contents of said 
pamphlets to be brought to the attention of all 
the children in attendance upon the said high 
schools in the form of lessons of at least one each 
week until the entire contents of said pamphlet 
shall have been read and explained. (1927, c. 242, 


9 


Ss. 3.) 


§ 20-215. Practice to be continued; highway 
commission to supply additional copies yearly.— 
This practice shall be continued during each 
school year and the state highway and public 
works commission is directed annually on or be- 
fore the first Monday of August, to supply, as 
hereinbefore provided, such additional copies ot 
the said pamphlet having the same revised from 
time to time to meet any amendments of the traf- 
fic laws of the State, as the State Superintendent 
of Public Instruction may ascertain and report to 
the state highway and public works commission to 
be necessary. (1927, c. 242, s. 4.) 


Art. 7. Miscellaneous Provisions Relating to 
Motor Vehicles. 


§ 20-216. Driving regulations; frightened ani- 
mals; crossings. — A person operating or driv- 
ing a motor vehicle shall, on signal by raising 
the hand, from a person riding, leading, or driving 
a horse or horses or other draft animals, bring 
such motor vehicle immediately to a stop, and, 
if traveling in the opposite direction, remain sta- 
tionary so long as may be reasonable to allow 
such horse or other animal to pass, and, if travel- 
ing in the same direction, use reasonable caution 
in thereafter passing such horse or other animal: 
Provided, that in case such horse or other ani- 
mal appears badly frightened, and the person 
operating such motor vehicle is so signaled to do, 
such person shall cause the motor of the motor 
vehicle to cease running so long as shall be rea- 
sonably necessary to prevent accident and in- 
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sure the safety of others; and it shall also be the 
duty of any male chauffeur or driver of any mo- 
tor vehicle and other male occupants thereof over 
the age of sixteen years while passing any horse, 
horses or other draft animals which appear 
frightened, upon the request of the person in 
charge thereof and driving such horse or horses 
or other draft animals, to give such assistance as 
would be reasonable to insure the saftey of all 
persons concerned and to prevent accident. (1917, 
coul40;) 5. 157 Calaee6i0,) 

Passing Animals.—The laws with respect to passing ani- 
mals, with the exception of establishing a speed limit, are 
to a great extent an embodiment of general principles of 
law applicable to motor vehicles when operated on the 
highway and in places where their use is likely to be a 
source of danger to others. Gaskins v. Hancock, 156 N. C. 
56, 72 S. FE. 80; Tudor v. Bowen, 152 N. C. 441, 67 S. E. 1015, 
cited and applied; Curry v. Fleer, 157 N. C. 16, 72 S. E. 626. 

When the law prescribed a maximum speed limit for the 
running of motor vehicles upon the highways in approach- 
ing animals it did not contemplate or intend that the speci- 
fied limits were always permissible; for one driving a ma- 
chine of this character was charged with notice of things 
which he observed or could have observed in the exercise of 
proper care, having regard to the nature of the vehicle he 
was operating and its tendency to frighten animals; and not 
infrequently it might have become his duty to move at a 
much slower speed. or stop altogether if conditions so re- 
quire, Curry v. Fleer, 157 N. C, 16, 72 S. BE. 626. 

Cited in Goss v. Williams, 196 N. C. 213, 145 S. E. 169; 
York v. York, 212 N. C. 695, 194 S. B. 486. 


§ 20-217. Motor vehicles to stop for school 
busses in certain instances——Every person using, 
operating, gr driving a motor vehicle upon or 
over the roads or highways of the state of North 
Carolina, or upon or over any of the streets of 
any of the incorporated towns and cities of North 
Carolina, upon approaching from any direction 
on the same highway any school bus transporting 
school children to or from school, while such bus 
is stopped and engaged in receiving or discharg- 
ing passengers therefrom upon the roads or high- 
ways of the state or upon any of the streets of 
any of the incorporated towns and cities of the 
state, shall bring such motor vehicle to a full 
stop before passing or attempting to pass such 
bus and shall remain stopped until said passen- 
gers are received or discharged at that place and 
until the “stop signal’ of such bus has been with- 
drawn or until such bus has moved on. 

The provisions of this section are applicable 
only in the event the school bus bears upon the 
front and rear thereof a plainly visible sign con- 
taining the words “school bus” in letters not less 
than five inches in height. 

Any person violating the provisions of this sec- 
tion shall be guilty of a misdemeanor, and upon 
conviction shall be fined not to exceed fifty 
dollars, or imprisoned not to exceed thirty 
days. (1925, c. 265; 1943, c. 767.) 

Editor’s Note.—The 1943 amendment rewrote 
paragraph and inserted the second paragraph. 

This section applies to passing a school bus from either 


direction, from the rear or from the front. State vy. Webb, 
2107 No CL) 350) SSG ease eae 


the first 


§ 20-218. Standard qualifications for school bus 
drivers; speed limit——No person shall drive or op- 
erate a school bus over the public roads of North 
Carolina while the same is occupied by children 
unless said person shall be fully trained in the op- 
eration of motor vehicles, and shall furnish to the 
superintendent of the schools of the county in 
which said bus shall be operated a certificate from 
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the highway patrol of North Carolina, or from 
any representative duly designated by the com- 
missioner of motor vehicles, and the chief me- 
chanic in charge of school busses in said county 
showing that he has been examined by a member 
of the said highway patrol and said chief me- 
chanic in charge of school busses, in said county 
and that he is a fit and competent person tc 
operate or drive a school bus over the public roads 
of the ‘state. 

It shall be unlawful for any person to operate or 
drive a school bus loaded with children over the 
public roads of North Carolina at a greater rate of 
speed than thirty-five miles per hour. 

Any person violating paragraph two of this sec- 
tion shall, upon conviction, be fined not more than 
fifty dollars ($50.00) or imprisoned not more than 
fhity) days. (1937, c. 397, ss. 1-3; 1941, c. 21; 
1943, c. 440.) 

Cross Reference.—As to selection 
school bus drivers, see § 115-378. 

Editor’s Note.——The 1941 amendment inserted the provi- 
sion in paragraph one requiring an examination by the 
chief mechanic. 

The 1943 amendment inserted in the first paragraph the 


words ‘or from any representative duly designated by the 
commissioner of motor vehicles.” 


and employment of 


§ 20-218.1. Jurisdiction over violations by per- 
sons over fifteen years of age.—No juvenile court 
or domestic relations court of this state shall have 
jurisdiction over any offense involving violation 
of any of the motor vehicle laws or of any of the 
laws relating to the operation of motor vehicles 
on the highways of this state when such offense 
has been committed by a person over fifteen 
years of age. Any such offense shall be within 
the jurisdiction of the court or courts which 
would have jurisdiction if the offender were over 
sixteen years of age. (1943, c. 760.) 


§ 20-219. Refund to counties of costs of pros- 
ecuting theft cases.—Whenever the Motor Ve- 
hicle Department of the State has caused to 
be instituted criminal prosecutions in the Su- 
perior Court of any county of the State for vio- 
iation of the automobile theft laws, and the 
county wherein such case was tried has incurred 
court costs incident thereto, upon certificate of 
the Clerk of the Superior Court of said county 
showing an itemized statement thereof, and that 
the same has been paid, upon the approval of the 
commissioner of motor vehicles and the Attorney 
General, the sum or sums so paid shall be refunded 
tc said county, the same to be paid from the 
highway maintenance fund from receipts from 
the motor vehicle registration title fees. ; 

This section shall apply to costs incurred in 
the prosecution of automobile theft cases only. 
(1929, c. 275; Todds c.13 0.) 


Art. 8. Sales of Used Motor Vehicles Brought 
into State. 


§ 20-220. Dealers required to register vehicles 
with department of revenue and furnish bond.— 
Every dealer in used, or second-hand, motor ve- 
hicles who is a nonresident of the state of North 
Carolina or who does not have a permanent place 
of business in this State, and every person, firm or 
corporation who bring any used, or second-hand, 
motor vehicles into the state of North Carolina for 
the purpose of sale or re-sale, except as a trade-in 
on a new motor vehicle or another used car, shall, 
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before offering the same for sale, within ten days 
from the date of entry of said motor vehicle into 
the limits of the state of North Carolina, register 
such motor vehicle with the department of revenue 
on a form to be provided by said department and 
under such rules and regulations as may be pro- 
mulgated by said department from time to time, 
and shall, before said used or second-hand car is 
offered for sale, or sold, execute a bond with two 
good sufficient sureties, or with a surety company 
duly authorized to do business in the state of 
North Carolina as a surety or sureties thereon, 
payable to the state of North Carolina, for the use 
and benefit of the purchaser and his vendees, con- 
ditioned to pay all loss, damages and expenses that 
may be sustained by the purchaser, and/or vendees, 
that may be occasioned by reason of the failure 
of the title of such vendor or by reason of any 
fraudulent misrepresentations or breaches of war- 
ranty as to freedom from liens, quality, condition, 
use or value of the motor vehicle being sold. Said 
bond shall be in the full amount of the sale price 
of each of such motor vehicles, but in no event to 
exceed the sum of one thousand ($1,000.00) dollars 
for any one motor vehicle, and shall be filed with 
the department of revenue of the state of North 
Carolina by the vendor and be approved by it as 
to amount, form and as to the solvency of the 
surety or sureties, and for which service by said 
department, in registering said vehicle, the vendor 
shall pay the regular registration fee charged for 
the registration of motor vehicles and in addition 
thereto a fee of ten ($10.00) dollars for each bond 
so filed and approved, which sums shall be paid 
into the state treasury to the credit of the general 


fund and expended as provided by law. (1937, c. 
625s. 15) 
Held Unconstitutional by District Court.—As both the 


bond and the fee required by this section constitute a clear 
discrimination against used automobiles of foreign origin, 
the provisions requiring them must be held invalid under 
the commerce clause of the constitution. Mclain v. Hoey, 
19 F. Supp. 990, 993. 


§ 20-221. Titles to all used cars to be fur- 
nished upon delivery.—Every person, firm or cor- 
poration, upon the sale and delivery of any used 
or second-hand motor vehicle, shall, at the time of 
the delivery of said vehicle, deliver to the vendee 
a certificate of title issued to the vendor by the 
North Carolina state department of revenue, duly 
endorsed in order that the vendee may obtain a 
title therefor. (1937, c. 62, s. 2.) 


§ 20-222. Non-compliance defeats right of ac- 
tion; violations a misdemeanor. — No action, nor 
right of action to recover any such motor vehicle, 
nor any part of the selling price thereot shall be 
maintained in the courts of this state by any such 
dealer or vendor, his successors 01 assigns, in any 
case wherein such vendor or dealer shall have 
failed to comply with the terms and provisions of 
this article, and, in addition thereto, such vendor 
or dealer, upon conviction for the violation of any 
of the provisions of this article, shall be deemed 
guilty of a misdemeanor and shall be punished by 
s fine of not less than one hundred ($100.00) dol- 
lars and not more than five hundred ($500.00) dol- 
lars, or by imprisonment for not less than thirty 
days, or more than six months, or by both such 
fine and imprisonment. (1937, c. 62. s. 3.) 

Cited in Mclain v. Hoey, 19 F. Supp. 990. 
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§ 20-223. “Dealers” and “vendors,” defined. 
—The terms “dealers” and “vendors” herein used 
shall be construed to include every individual, part- 
nership, corporation or trus*+ whose business, in 
whole or in part, is that of selling used motor ve- 
hicles not taken in exchange for vehicles sold in 
this state, and likewise shall be construed to include 
every agent, representative, or consignee of any 
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such dealer as defined above as fully as if same 
had been herein expressly set out, except that no 
agent, representative or consignee of such dealer 
er vendor shall be required to make and file the 
said bond if such dealer or vendor for whom such 
agent, representative or consignee acts fully com- 
plies in each instance with the provisions of this. 
article, ((1937,.¢. 62, ss 40) 
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Chapter 21. 


Art. 1. Definitions. 
Sec 
21-1. General definitions. 
21-2. Definition of straigl.t bill. 
21-3. Definition of order bill. 


Art. 2. Issue of Bills of Lading. 


Bills governed by this chapter. 

Order bills must not be issued in sets. 

Duplicate order bills must be so marked. 

Straight bill shall be marked “nonnegotia- 
ble.” 


Insertion of name of person to be notified. 


. 8. Obligations and Rights of Carriers upon 
Bills of Lading. 


Obligation of carrier to deliver. 
. Justification of carrier in delivery. 
. Carrier’s liability for misdelivery. 
Carrier’s liability on order bill not cancel- 
led on delivery. 
. Carrier’s liability on order bill 
to show partial delivery. 
. Altered bills. 
. Lost or destroyed bills. 
. Effect of duplicate bills. 
. When title or right of carrier excuses lia- 
bility for non-delivery. 
. Interpleader of adverse claimants. 
. Carrier has reasonable time to determine 
validity of claims. 


unmarked 


21-20. Adverse title is no defense except as above 
provided. 
21-21. Carriers not to insert “shipper’s weight, 


load and count” when goods loaded by 
carrier. 


Art. 1. Definitions. 


§ 21-1. General definitions—In this chapter, un- 
less the context of subject-matter otherwise re- 


quires— 
“Action” includes counterclaim, set-off, and 
suit in equity. ; 
“Bill” means bill of lading governed by this 
chapter. 


“Consignee”’ means the person named in the 
bill as the person to whom delivery of the goods 
is to be made. 

“Consignor” means the person named in 
the bill as the person from whom the goods have 
been received for shipment. ; ; 

“Goods” means merchandise or chattels in 
course of transportation or which have been or 
are about to be transported. 

“Holder” of a bill means a person who has 
both actual possession of such bill and a right of 
property therein. ; 

“Order” means an order by indorsement on the 
bill. ; 

“Person” includes a corporation or partnership, 
or two or more persons having a joint or com- 
mon interest. 

“To purchase” includes to take as mortgagee 
and to take as pledgee. (1919, c. 65, s. 42; C. S. 


280.) 
Editor’s Note——This chapter is based upon and closely 
follows the Federal Bills of Lading Act. However, the 


Bills of Lading. 


Sec. 
21-22, Liability for nonreceipt or misdescription 
of goods loaded by shipper. 

. Liability for nonreceipt or misdescription of 
goods. 

. Attachment or levy upon goods for which 
an order bill has been issued. 

. Creditor’s remedy to reach order bills. 

. Lien for charges under order bill. 

. Effect of sale. 


Art. 4. Negotiation and Transfer of Bills. 


21-28. Negotiation of order bills by delivery. 

21-29. Negotiation of order bills by indorsement. 

21-30. Transfer of bills. 

21-31. Who may negotiate an order bill. 

21-32. Rights of person to whom an order bill has 
been negotiated. 

21-33. Rights of person to whom a bill has been 
transferred. 

21-34. Right to compel indorsement of negotiable 
bill. 

21-35. Warranties on sale of bill. 

21-36. Indorser not a guarantor. 

21-37. No warranty implied from accepting pay- 
ment of a debt. 

21-38. When negotiation not impaired by fraud, 
accident, mistake, duress, conversion, ete. 

21-39. Subsequent negotiation. 

21-40, Negotiation defeats vendor’s lien. 

21-41. When rights and remedies under mortgages 
and liens are not limited. 

Art. 5. Criminal Offenses. 
21-42. Issuing false bills or violating chapter made 


felony. 


North Carolina statutes depart in phraseology from the 
federal act wherever such a change is necessary to adopt 
the statutes to intrastate commerce. See § 21-4 providing 
that bills of lading issued in intrastate commerce shall be 
governed by this chapter. 


§ 21-2. Definition of straight bill—A bill in 
which it is stated that the goods are consigned 
or destined to a specified person is a straight bill. 
C191 Gee uiOb.0s.00 SS, 2845) 

Cross Reference.—As to bills of lading in evidence, see § 
8-41. 

§ 21-3. Definition of order bill—A bill in which 
it is stated that the goods are consigned or des- 
tined to the order of any person named in such 
bill is an order bill. Any provision in such a bill 
or in any notice, contract, rule, regulation, or tariff 
that it is nonnegotiable shall be null and void, 
and shall not affect its negotiability within the 
meaning of this chapter unless upon its face and 
in writing agreed to by the shipper. (1919, c. 
Hie Steams reso.) 


Cross Reference.—As to bills of lading in evidence, 
§ 8-41, 


see 


Art. 2. Issue of Bills of Lading. 


§ 21-4. Bills governed by this chapter.—Bills of 
lading issued by any common carrier for the 
transportation of goods from one point in North 
Carolina to another shall be governed by this 
chapters (1019.0 CG. 65, Sosa, 2283.) 


§ 21-5. Order bills must not be issued in sets.— 
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Order bills issued in North Carolina for trans- 
portation of goods from one point to another in 
North Carolina shall not be issued in parts or 
sets. If so issued, the carrier issuing them shall 
be liable for failure to deliver the goods described 
therein to any one who purchases a part for value 
in good faith, even though the purchase be after 
the delivery of the goods by the carrier to a 
holder of one of the other parts. (1919, c. 65, s. 
ale (OP 4S). PG) 


§ 21-6. Duplicate order bills must be so 
marked.—When more than one order bill is is- 
sued in North Carolina for the same goods to be 
transported to any place in North Carolina, the 
word “duplicate” or some other word or words 
indicating that the document is not an original 
bill, shall be placed plainly upon the face of every 
such bill except the one first issued. A carrier 
shall be liable for the damage caused by his fail- 
ure so to do to any one who has purchased the 
bill for value in good faith as an original, even 
though the purchase be after the delivery of the 
goods by the carrier to the holder of the original 
bill.) (1919,'c)) 65.92.56 2C ap mesre 


Cross Reference.—As to duplicate bills of lading in evi- 
dence, see § 8-41. 


§ 21-7. Straight bill shall be marked “nonnego- 
tiable.”—A straight bill shall have placed plainly 
upon its face by the carrier issuing it “nonnego- 
tiable”’ or “not negotiable.” 

This section shall not apply, however, to mem- 
oranda or acknowledgments of an informal char- 
acter, .(1919;"e B55 sv One G@aro esee) 


§ 21-8. Insertion of name of person to be noti- 
fied.—The insertion in an order bill of the name 
of a person to be notified of the arrival of the 
goods shall not limit the negotiability of the bill 
or constitute notice to a purchaser thereof of any 
rights or equities of such person in the goods. 
(19195 cc) 65 Save Geo eeso.) 


Editor’s Note.—Formerly it was the rule in this state 
that when goods were shipped under a bill of lading made 
out to the order of the vendor, the mere insertion of the 
name of the consignee to be notified, would not bring such 
consignee into contract relations with the carrier so as to 
enable him to bring suit against the carrier for delay, 
damage, etc. Mfg. Co. v. R. R., 149 N. C. 261, 62 S. E. 1091, 
and likewise in such a case the rule was that title did not 
pass until the draft was paid, id.; Bank v. R. R., 153 N. C. 
346, 69 S. E. 261; Killingsworth v. R. R., 171 N. C. 47, 87 S. 
E. 947. But the law has been changed by legislative en- 
actment. See also sections 21-9 and 21-32 and annotations 
thereunder. 

As to shipment made 
Re. 1830 NG: 


“Order, notify” see Watts v. R. 
12,110 S. 3B, S32. 


Art. 8. Obligations and Rights of Carriers upon 
Bills of Lading. 


§ 21-9. Obligation of carrier to deliver—A car- 
rier, in the absence of some lawful excuse, is 
bound to deliver goods upon a demand made 
either by the consignee named in the bill for the 
goods or, if the bill is an order bill, by the holder 
thereof, if such a demand is accompanied by— 

1. An offer in good faith to satisfy the carrier’s 
lawful lien upon the goods; 

2. Possession of the bill of lading and an offer 
in good faith to surrender, properly indorsed, the 
bill which was issued for the goods if the bill is 
an order bill; and 

3. A readiness and willingness to sign, when 
the goods are delivered, an acknowledgment that 
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they have been delivered, if such signature is re- 
quested by the carrier. 

In case the carrier refuses or fails to deliver 
the goods, in compliance with a demand by the 
consignee or holder so accompanied, the burden 
shall be upon the carrier to establish the exist- 
ence of a lawful excuse for such refusal or fail- 
ure. .61919...c) 65,.5) Bas. 2907) 


Possession of Properly Endorsed Bill is Sufficient. — An 
order bill of lading indorsed by the shipper, in the posses- 
sion of the plaintiff is sufficient evidence of the plaintiff’s 
ownership of the bill and of the goods for which the bill 
was issued. Temple v. R. R., 190 N. C. 439, 440, 129 S. E. 815. 

Consignee Must Produce Bill.—The failure or refusal of 
consignee to produce, upon the carrier’s demand, a bill of 
lading for a prepaid shipment of goods in the carrier’s 
possession is ordinarily a valid defense to an action to re- 
cover of the carrier the value of a shipment, which has 
been delivered, but the burden is upon the carrier to 
that such demand has been made and not complied 
Jeans v. Seaboard Air Line R. Co., 164 N. C. 224, 80 
242. 

Must Be Properly Endorsed.—Where shipper paid the 
draft and obtained the bill of lading but failed to have it 
endorsed by a certain bank as required by the terms of the 
bill, the carrier was not liable for failure to deliver the 
goods. Killingsworth v. R. R., 171 N. C. 47, 87 S. E. 947. 


§ 21-10. Justification of carrier in delivery.—A 
carrier is justified, subject to the provisions of §§ 
21-11, 21-12 and 21-13, in delivering goods to one 
who is— 

1. A person lawfully entitled to the possession 
of the goods, or 

2. The consignee named in a straight bill for 
the goods; or 

3. A person in possession of an order bill for 
the goods, by the terms of which the goods are 
deliverable to his order; or which has been in- 
dorsed to him, or in blank by the consignee, or 
by the mediate or immediate indorsee of the con- 
signee. (1919, c. 65, s. 9; C. S. 291.) 


§ 21-11. Carrier’s liability for misdelivery.— 
Where a carrier delivers goods to one who is not 
lawfully entitled to the possession of them, the 
carrier shall be liable to any one having a right of 
property or possession in the goods if he de- 
livered the goods otherwise than as authorized by 
subdivisions 2 and 3 of § 21-10; and, though he de- 
livered the goods as authorized by either of said 
subdivisions,,he shall be so liable if prior to such 
delivery he— 

1. Had been requested by or on behalf of a 
person having a right of property or possession 
in the goods, not to make such delivery; or 

2. Had information at the time of the delivery 
that it was to a person not lawfully entitled to the 
possession of the goods. 

Such request or information, to be effective 
within the meaning of this section, must be given 
to an officer or agent of the carrier, the actual or 
apparent scope of whose duties includes action 
upon such a request or information, and must be 
given in time to enable the officer or agent to 
whom it is given, acting with reasonable dili- 
gence, to stop delivery of the goods. (1919, c. 65, 
s. 10; C. S. 292.) 


§ 21-12. Carrier’s liability on order bill not can- 
celled on delivery.—Except as provided in § 21-27, 
and except when compelled by legal process, if a 
carrier delivers goods for which an order bill had 
been issued, the negotiation of which would trans- 
fer the right to the possession of the goods, and 
fails to take up and cancel the bill, such carrier 
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shall be liable for failure to deliver the goods to 
any one who for value and in good faith pur- 
chases such bill, whether such purchaser ac- 
quired title to the bili before or after the delivery 
of the goods by the carrier and notwithstanding 
delivery was made to the person entitled thereto. 
OHO Cabby Ss 115) C. Sx2985) 


§ 21-13. Carrier’s liability on order bill un- 
marked to show partial delivery.—Except as pro- 
vided in § 21-27, and except when compelled 
by legal process, if a carrier delivers part of the 
goods for which an order bill had been issued and 
fails, either— 

1. To take up and cancel the bill, or 

2. To place plainly upon it a statement that a 
portion of the goods has been delivered with a 
description, which may be in general terms, 
either of the goods or packages that have been so 
delivered or of the goods or packages which still 
remain in the carrier’s possession, he shall be lia- 
ble for failure to deliver all the goods specified 
in the bill to any one who for value and in good 
faith purchases it, whether such purchaser ac- 
quired title to it before or after the delivery of 
any portion of the goods by the carrier, and not- 
withstanding such delivery was made to the per- 
son entitled thereto. (1919, c. 65, s. 12; C. S. 294.) 


§ 21-14. Altered bills—Any alteration, addition, 
or erasure in a bill after its issue without author- 
ity from the carrier issuing the same, whether 
in writing or noted on the Dill, shall be void, 
whatever be the nature and purpose of the 
change, and the bill shall be enforceable accord- 
ing to its original tenor. (1919, c. 65, s. 13; (O; 
S. 295.) 


§ 21-15. Lost or destroyed bills——Where an or- 
der bill has been lost, stolen, or destroyed, a court 
of competent jurisdiction may order the delivery 
of the goods upon satisfactory proof of such loss, 
theft, or destruction. and upon the giving of a 
bond, with sufficient surety, to be approved by 
the court, to protect the carrier or any person 
injured by such delivery from any liability or 
loss incurred by reason of the original bill re- 
maining outstanding. The court may also, in 
its discretion, order the payment of the carrier’s 
reasonable costs and counsel fees: Provided, a 
voluntary indemnifying bond without an order 
of court shall be binding on the parties thereto. 

The delivery of the goods under an order of 
the court, as provided in this section, shall not 
relieve the carrier from liability to a person to 
whom the order bill has been, or shall be, nego- 
tiated for value without notice of the proceedings 
or of the delivery of the goods. (1919, c. 65, s. 
14; C. S. 296.) 


§ 21-16. Effect of duplicate bills—A bill, upon 
the face of which the word “duplicate,” or some 
other word or words indicating that the docu- 
ment is not an original bill, is placed plainly, 
shall impose upon the carrier issuing the same 
the liability of one who represents and warrants 
that such bill is an accurate copy of an original 
bill properly issued, but no other liability. (1919, 
pis. a. 18, ©.) 5.1297.) 

§ 21-17. When title or right of carrier excuses 


liability for non-delivery.—No title to the goods or 
right to their possession asserted by a carrier for 
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his own benefit shall excuse him from liability for 
refusing to deliver the goods according to the 
terms of the bill issued for them, unless such title 
or right is derived directly or indirectly from a 
transfer made by the consignor or consignee after 
the shipment, or from the carrier’s lien. (1919, 
c: 65,8: 26: GC. S.. 298.) 


§ 21-18. Interpleader of adverse claimants.—lf 
more than one person claim the title or posses- 
sion of goods, the carrier may require all known 
claimants to interplead, either as a defense to an 
action brought against him for nondelivery of 
the goods or as an original suit, whichever is ap- 
propriate. (1919, c. 65, s. 17; C. 5. 299.) 


Cross Reference.—As to interpleader, new parties by order 
of court, see § 1-73. 


§ 21-19. Carrier has reasonable time to deter- 
mine validity of claims.—If some one other than 
the consignee or the person in possession of the 
bill has claim to the title or possession of the 
goods, and the carrier has information of such 
claim, the carrier shall be excused from liability 
for refusing to deliver the goods, either to the 
consignee or person in possession of the bill or to 
the adverse claimant, until the carrier has had a 
reasonable time to ascertain the validity of the 
adverse claim or to bring legal proceedings to 
compel all claimants to interplead. (1919, c, 65, 
g218*, Gs. 800.) 


§ 21-20. Adverse title is no defense except as 
above provided.—Except as provided in the pre- 
ceding sections of this article, no right or title of 
of a third person, unless enforced by legal process, 
shall be a defense to an action brought by the con- 
signee of a straight bill or by the holder of an 
order bill against the carrier for failure to deliver 
the goods on demand. (1919, c. 65, s. 19; C. 5S. 
301.) 


§ 21-21. Carriers not to insert “shipper’s weight, 
load and count” when goods loaded by carrier.— 
When goods are loaded by a carrier, such carrier 
shall count the packages of goods, if package 
freight, and ascertain the kind and quantity, if 
bulk freight, and such carrier shall not, in such 
cases, insert in the bill of lading or in any notice, 
receipt, contract, rule, regulation or tariff, “ship- 
per’s weight, load and count,” or other words of 
like purport, indicating that the goods were loaded 
by the shipper and the description of them made 
by him or, in case of bulk freight and freight not 
concealed by packages, the description made by 
him. If so inserted, contrary to the provisions of 
this section, said words shall be treated as null 
and void and as if not inserted therein. (1919, 
cs 65120; CeS.r 302.) 


§ 21-22. Liability for nonreceipt or misdescrip- 
tion of goods loaded by shipper.—When package 
freight or bulk freight is loaded by a shipper and 
the goods are described in a bill of lading merely 
by a statement of marks or labels upon them or 
upon packages containing them, or by a state- 
ment that the goods are said to be goods of a cer- 
tain kind or quantity, or in a certain condition, or 
it is stated in the bill of lading that packages are 
said to contain goods of a certain kind or quan- 
tity or in a certain condition, or that the contents 
or condition of the contents of packages are un- 
known, or words of like purport are contained in 
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the bill of lading, such statements, if true, shall 
not make liable the carrier issuing the bill of lad- 
ing, although the goods are not of the kind or 
quantity or in the condition which the marks or 
labels upon them indicate, or of the kind or quan- 
tity or in the condition they were said to be by 
the consignor. The carrier may also, by inserting 
in the bill of lading the words “shipper’s weight, 
load, and count,” or other words of like purport, 
indicate that the goods were loaded by the ship- 
per and the description of them made by him; 
and, if such statement be true, the carrier shall 
not be liable for damages caused by the improper 
loading or by the nonreceipt or by the misde- 
scription of the goods described in the bill of lad- 
ing: Provided, however, where the shipper of bulk 
freight installs and maintains adequate facilities 
for weighing such freight, and the same are avail- 
able to the carrier, then the carrier, upon written 
request of such shipper and when given a reason- 
able opportunity so to do, shall ascertain the kind 
and quantity of bulk freight within a reasonable 
time after such written request, and the carrier 
shall not in such case insert in the bill of lading 
the words “shipper’s weight,” or other words of 
like purport; and if so inserted contrary to the 
provisions of this section, said words shall be 
treated as null and void and as if not inserted 
therein!) (1919 65s1se 21a Cao 308>) 

Editor’s Note. — The rule formerly was that when goods 
were sent ‘‘shipper’s load and count’’ the bill of lading was 
only prima facie evidence that the carrier received the goods 
described in it. And where the evidence showed that the 
loading was all done by the shipper the burden was upon 
the plaintiff to prove that the goods were actually de- 


livered to the carrier. Peele v. R. R., 149 N. C. 390, 393, 63 
Sy E, 66. 


§ 21-23. Liability for nonreceipt or misdescrip- 
tion of goods.—If a bill of lading has been issued 
by a carrier, or on his behalf by an agent or em- 
ployee, the scope of whose actual or apparent au- 
thority includes the receiving of goods and issu- 
ing bills of lading therefor for transportation in 
commerce among the several states and with for- 
eign nations, the carrier shall be liable to— 


1. The owner of goods covered by a straight 
bill, subject to existing right of stoppage in 
transit; or 


2. The holder of an order bill, who has given 
value in good faith, relying upon the description 
therein of the goods, for damages caused by the 
nonreceipt by the carrier of all or part of the 
goods or their failure to correspond with the de- 
scription thereof in the bill at the time of its is- 
sue, 1(19119\"G 65, Se ees) Ceo. 3045) 

Editor’s Note.—This section changes the rule which was 
laid down in the case cited in the preceding section, Pee'e 
v. R. R., 149 N. C. 390, 63 S. E. 66. For other cases which 
are in accord with the Peele case, supra, see Williams, 
Black & Co. v. R. R., 93 N. C. 42; Commercial Bank v. R. 
R., 175 N. C. 415, 95 S. E. 777. These latter cases went to 
the extent of holding that where the carrier had issued a 
b'1 of lading “shippers load and count” the carrier was not 
liable even to a holder of the bill who had taken it for value 
and without notice. This old doctrine as laid down in these 
cases is contrary to the modern theory of the negotiability 
of order bills of lading. 


§ 21-24. Attachment or levy upon goods for 
which an order bill has been issued.—If goods are 
delivered to a carrier by the owner or by a per- 
son whose act in conveying the title to them to 
a purchaser for value in good faith would bind 
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the owner, and an order bill is issued for them, 
they cannot thereafter, while in the possession of 
the carrier, be attached by garnishment or other- 
wise or be levied upon under an execution unless 
the bill be first surrendered to the carrier or its 
negotiation enjoined. The carrier shall in no such 
case be compelled to deliver the actual possession 
of the goods until the bill is surrendered to him 
or impounded by the court. (1919, c. 65, s. 23; C. 
S. 305.) 


§ 21-25. Creditor’s remedy to reach order bills. 
——A creditor whose debtor is the owner of an order 
bill shall be entitled to such aid from courts of 
appropriate jurisdiction, by injunction and other- 
wise, in attaching such bill or in satisfying the 
claim by means thereof as is allowed at law or in 
equity in regard to property which cannot readily 
be attached or levied upon by ordinary legal proc- 
€sS, ACLOTO FE) 65,2 24 CES 306!) 


§ 21-26. Liens for charges under order bill.—If 
an order bill is issued the carrier shall have a lien 
on the goods therein mentioned for all charges on 
those goods for freight, storage, demurrage and 
terminal charges, and expenses necessary for the 
preservation of the goods or incident to their 
transportation subsequent to the date of the bill 
and all other charges incurred in transportation 
and delivery, unless the bill expressly enumerates 
other charges for which a lien is claimed. In such 
case there shall also be a lien for the charges 
enumerated so far as they are allowed by law and 
the contract between the consignor and the car- 
Hier 1 910 ce Gb seo ACs 7) 


§ 21-27. Effect of sale—After goods have been 
lawfully sold to satisfy a carrier’s lien, or because 
they have not been claimed, or because they are 
perishable or hazardous, the carrier shall not 
thereafter be liable for failure to deliver the 
goods themselves to the consignee or owner of 
the goods, or to a holder of the bill given for the 
goods when they were shipped, even if such bill 
be an order bill. (1919, c. 65, s. 26; C. S. 308.) 


Art. 4. Negotiation and Transfer of Bills. 


§ 21-28. Negotiation of order bills by delivery. 
—An order bill may be negotiated by delivery 
where, by the terms of the bill, the carrier under- 
takes to deliver the goods to the order of a spec- 
ified person, and such person or a subsequent 
indorsee of the bill has indorsed it in blank. 
(1919, c. 65, s. 27; C. $1 3809.) 


§ 21-29. Negotiation of order bills by indorse- 
ment.—An order bill may be negotiated by the 
indorsement of the person to whose order the 
goods are deliverable by the tenor of the bill. 
Such indorsement may be in blank or to a speci- 
fied person. If indorsed to a specified person, it 
may be negotiated again by the indorsement of 
such person in blank or to another specified per- 
son. Subsequent negotiation may be made in like 
manner. (1919, c. 65, s. 28; C. S. 310.) 


§ 21-30. Transfer of bills—A bill may be trans- 
ferred by the holder by delivery, accompanied 
with an agreement, express or implied, to trans- 
fer the title to the bill or to the goods represented 
thereby. A straight bill cannot be negotiated free 
from existing equities, and the indorsement of 
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such a bill gives the transferee no additional 
TiMbieeeLOLO, cr .65, 8, 29°C. $3030) 


In General.—The meaning of this section is that a valid 
transfer of a bill of lading is effected by the holder when he 
delivers it to a third party with the intention of transferring 
the title to the proper'y represented thereby. Lawshe v. R. 
Ree tot N we. 473, 475;)' 132 Sy BE. 160. 


§ 21-31. Who may negotiate an order bill—An 
order bill may be negotiated by any person in pos- 
session of the same, however such possession may 
have been acquired, if by the terms of the bill the 
carrier undertakes to deliver the goods to the or- 
der of such person, or if at the time of negotia- 
tion the bill is in such form that it may be nego- 
tiated by delivery. (1919, c. 65, s. 30; C. S. 312.) 


§ 21-32. Rights of person to whom an order bill 
has been negotiated.—A person to whom an order 
bill has been duly negotiated acquires thereby— 

1. Such title to the goods as the person nego- 
tiating the bill to him had or had ability to con- 
vey to a purchaser in good faith for value, and 
also such title to the goods as the consignee and 
consignor had or had power to convey to a pur- 
chaser in good faith for value; and 

9. The direct obligation of the carrier to hold 
possession of the goods for him according to the 
terms of the bill as fully as if the carrier had con- 
tracted directly with him. (1919, c. 65, s. 31; C. 
S. 313.) . 

Editor’s Note.—See Editor’s Note under section 21-8. 

In General.—The person to be notified on shipment to 
order of consignor has, by this section, title for the purpose 
of a suit to recover damages and the statutory penalty, as 
fully as if the carrier had contracted with him direct, upon 
the presentation of the bill of lading properly endorsed and 
his tender thereof in good faith to the carrier, the statute 
being remedial of the common law that there was no con- 
tractual relation between him and the carrier that would 
permit recovery for causes accruing before he had paid the 
draft, and had the b:!l of lading assigned to him. Watts v. 
Norfolk Southern R. Co., 183 N. C. 12, 110 S. EB. 582. 


§ 21-33. Rights of person to whom a bill has 
been transferred—A person to whom a bill has 
been transferred, but not negotiated, acquires 
thereby as against the transferor the title to the 
goods, subject to the terms of any agreement 
with the transferor. If the bill is a straight bill, 
such person also acquires the right to notify the 
carrier of the transfer to him of such bill, and 
thereby to become the direct obligee of whatever 
obligations the carrier owed to the transferor of 
the bill immediately before the notification, 

Prior to the notification of the carrier by the 
transferor or transferee of a straight bill, the title 
of the transferee to the goods and the right to ac- 
quire the obligation of the carrier may be de- 
feated by garnishment or by attachment or exe- 
cution upon the goods by a creditor of the trans- 
feror, or by a notification to the carrier by the 
transferor or a subsequent purchaser from the 
transferor of a subsequent sale of the goods by 

ror. 
A atid has not received notification within 
the meaning of this section unless an officer or 
agent of the carrier, the actual or apparent scope 
of whose duties includes action upon such a noti- 
fication, has been notified; and no notification 
shall be effective until the officer or agent 
to whom it is given has had time, with the exer- 
cise of reasonable diligence, to communicate with 
the agent or agents having actual possession or 
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control of the goods. 
290; C. S. 314.) 


§ 21-34. Right to compel indorsement of negoti- 
able bill—Where an order bill is transferred 
for value by delivery, and the indorsement of the 
transferor is essential for negotation, the trans- 


(1919, c. 65, s. 32; 1919, c. 


feree acquires a right against the transferor 
to compel him to indorse the bill, unless 
a contrary intention appears. The negotiation 


shali take effect as of the time when the indorse- 
ment is actually made. This obligation may be 
specifically enforced. (1919, c. 65, s. 33; C. S. 315.) 


§ 21-35. Warranties on sale of bill—A person 
who negotiates or transfers for value a bill by in- 
dorsement or delivery, unless a contrary inten- 
tion appears, warrants— 

1. That the bill is genuine; 

2. That he has a legal right to transfer it; 

3. That he has knowledge of no fact which 
would impair the validity or worth of the bill; 

4. That he has a right to transfer the title to 
the goods, and that the goods are merchantable 
or fit for a particular purpose whenever such 
warranties would have been implied :f the con- 
tract of the parties had been to transfer without 
a bill the goods represented thereby. (1919, c. 
65, Ss. 34% ©.) $2316.) 


§ 21-36. Indorser not a guarantor.—The indorse- 
ment of a bill shall not make the indorser liable 
for any failure on the part of the carrier or pre- 
vious indorser of the bill to fulfill their respective 
obligations. (1919, c. 65, s. 35; C. S. 317.) 


§ 21-37. No warranty implied from accepting 
payment of a debt.—A mortgagee or pledgee or 
other holder of a bill for security who in good 
faith demands or receives payment of the debt 
for which such bill is security, whether from a 
party to a draft drawn for such debt, or from any 
other person, shall not be deemed by so doing to 
represent Or warrant the genuineness of such bill 
or the quantity or quality of the goods therein 
described. (1919, c. 65, s. 36; C. S. 318.) 


Editor’s Note.—The rule which this section lays down is 
stated by the court in Mason vy. Cotton Co., 148 N. C. 
492, 497, 498, 62 S. E. 625 and the earlier case of Finch v. 


Gregg, 126 N. C. 176, 35 S. E. 251 was discussed and over- 
ruled. 


§ 21-38. When negotiation not impaired by 
fraud, accident, mistake, duress, conversion, etc.— 
The validity of the negotiation of a bill is not im- 
paired by the fact that such negotiation was a 
breach of duty on the part of the person making 
the negotiation, or by the fact that the owner of 
the bill was deprived of the possession of the same 
by fraud, accident, mistake, duress, loss, theft or 
conversion, if the person to whom the bill was 
negotiated, or a person to whom the bill was 
subsequently negotiated, gave value therefor in 
good faith, without notice of the breach of duty, 
or fraud, accident, mistake, duress, lass. theft, or 
conversion. (1919, c. 65, s. 37; C. S. 319.) 


§ 21-39. Subsequent negotiation.—Where a per- 
son, having sold, mortgaged or pledged goods 
which are in a carrier’s possession and for which 
an order bill has been issued, or having sold, 
mortgaged, or pledged the order bill representing 
such goods, continues in possession of the order 
bill, the subsequent negotiation thereof by that 
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person under any sale, pledge, or other disposition 
thereof to any person receiving the same in good 
faith for value and without notice of the previous 
sale, shall have the same effect as if the first 
purchaser of the goods or bill had expressly au- 


thorized the subsequent negotiation. (1919, c. 65, 
So oes Ca de0.) 
§ 21-40. Negotiation defeats vendor’s lien. 


Where an order bill has been issued for goods 
no seller’s lien or right of stoppage in transit shall 
defeat the rights of any purchaser for value in 
good faith to whom such bill has been negotiated, 
whether such negotiation be prior or subsequent 
to the notification to the carrier who issued such 
bill of the seller’s claim to a lien or right of 
stoppage in transit, Nor shall the ,carrier be 
obliged to deliver or be justified in delivering the 
goods to an unpaid seller unless such bill is first 
surrendered for cancellation. (1919, c. 65, s. 39; 
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§ 21-41. When rights and remedies under mort- 
gages and liens are not limited—Except as pro- 
vided in § 21-40, nothing in this chapter shall 
limit the rights and remedies of a mortgagee or 
lien holder whose mortgage or lien on goods 
would be valid, apart from this chapter, as against 
one who for value and in good faith purchased 
from the owner, immediately prior to the time of 
their delivery to the carrier, the goods which are 
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subject to the mortgage or lien, and obtained pos- 
session of them. (1919, c. 65, s. 40; C. S. 322.) 


Art. 5. Criminal Offenses. 


§ 21-42. Issuing false bills or violating chapter 
made felony.—Any person who, knowingly or 
with intent to defraud, falsely makes, alters, 
forges, counterfeits, prints or photographs any bill 
of lading purporting to represent goods received 
for shipment in this state, or with intent utters or 
publishes as true and genuine any such falsely 
altered, forged, counterfeited, falsely printed or 
photographed bill of lading, knowing it to be 
falsely altered, forged, counterfeited, falsely printed 
or photographed, or aids in making, altering, forg- 
ing, counterfeiting, printing, or photographing, or 
uttering or publishing the same, or issues or aids 
in issuing or procuring the issue of, or negotiates 
or transfers for value a bill which contains a false 
statement as to the receipt of the goods, or as to 
any other matter, or who, with intent to defraud, 
violates or fails to comply with, or aids in any vio- 
lation of, or failure to comply with any provision 
of this chapter, shall be guilty of a felony and, 
upon conviction, shall be punished for each offense 
by imprisonment not exceeding five years, or by 
a fine not exceeding five thousand dollars, or both. 
(1919, c. 65, s. 41; 1919, c. 290; C. S. 323.) 


Cross Reference.—As to draft attached to bill of lading 
for intoxicating liquors, etc., see § 18-33. 


Chapter 22. Contracts Requiring Writing. 


Sec. 

92-1. Contracts charging representative personally; 
promise to answer for debt of another. 

22-2. Contract for sale of land; leases. 


§ 22-1. Contracts charging representative per- 
sonally; promise to answer for debt of another.— 
No action shall be brought whereby to charge an 
executor, administrator or collector upon a special 
promise to answer damages out of his own es- 
tate or to charge any defendant upon a special 
promise to answer the debt, default or miscarriage 
of another person, unless the agreement upon 
which such action shall be brought, or some memo- 
randum or note thereof, shall be in writing, and 
signed by the party charged therewith or some 
other person thereunto by him lawfully authorized. 
(Rev. 6110745) CodGes. dnbacuR. Co.) Ca BO, Ss 15% 
1826, c. 10; 29 Charles II, c. 3, s. 4; C. S. 987.) 


Cross References.—As to requirement that promise be 
in writing to be evidence of new or continuing contract 
from which statutes may run, see § 1-26. As to require- 
ment for written cantract to refrain from business in given 
territory, see § 75-4. 

See 13 N. C. Law Rev., 263, for comment on this section. 

Editor’s Note.—This and the following sections of this 
chapter are generally known as the “Statute of Frauds,” 
and are based upon the original English Statute entitled 
“An Act for the Prevention of Frauds and Perjuries.” As 
the name indicates, its object was to prevent fraud and 
perjury; and it was designated by Lord Campbell: as the 
most important piece of judicial legislation of which Eng- 
land can boast. 

Though the scope of the original English Statute was not 
confined to provisions with regard to necessity of writ- 
ing for the enforceability of certain contracts, which were 
embodied in the first four and the seventeenth sections of 
the Statute, in modern usage the term “Statute of 


Sec. 
22-3. Contracts with Cherokee Indians. 
22-4. Promise to revive debt of bankrupt. 


Frauds’? has assumed an exclusive meaning as to the ne- 
cessity for certain contracts to be in writing. 

An oral contract under the old common law was suffi- 
cient for all types of transactions. But the tendencies for 
the perpetration of fraud and perjury arising from the in- 
herently alluring nature of certain transactions, such as 
contracts for sale of land, contracts to answer for the debt 
or default of another, necessitated a legislation which 
would exclude all but written evidence for the establish- 
ment and enforcement of such contracts. How far, and 
whether at all, the accomplishment of the object of its leg- 
islators has justified its existence and whether it has not 
resulted in a tendency opposite to the motive which im- 
pregnated it, is a matter of conjecture. 

The purpose of the statute of frauds is to prevent fraud 
upon individuals charged with participation in transactions 
coming within its purview, and not upon the public at large. 
Allison v. Steele, 220 N. C. 318, 324, 17 S. E. (2d) 339. 

Contracts Within the Statute.—The Supreme Court of 
the United States has expressed the opinion that the re- 
laxing construction of the Statute of Frauds under which so 
many cases have been taken out of its operation, which seem 
to be within its letter, ought not to be extended further 
than it has already been carried. Grant v. Naylor, 4 
Cranch 224, 235;°2 1). Bd., 222: 

The clause relating to promise to answer for the debt, 
default, miscarriage, etc., of another does not apply to a 
promise in respect to debts created at the instance and 
for the benefit of the promisor. Davis v. Patrick, 141 U. 
S. 479, 35 L. Ed. 826, 12 S. Ct. 58. But it applies only to 
those by which the debt of one party is sought to be charged 
upon and collected from another. Id. 

The question always is what the parties mutually un- 
derstood by the language, whether they understood it to 
be a collateral or a direct promise. Id. 

A promise is an original promise not coming within 
the statute of frauds if the extension of credit is made to 
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the promisor or if the contract is made for the benefit of 
the promisor; but if the contract is made with the third 
person and the promise constitutes a separate and independ- 
ent contract under which the promisor agrees to pay upon 
default of the primary debtor, the promise is a collateral 
agreement and comes within the statute. Balentine v. 
Gill, 218 N. C. 496, 11 S. E. (2d) 456. 

Contracts Not within the Statute.——One financially inter- 
ested in a crop induced the landlord to part with his lien, 
in order that the tenant might retain possession, and to 
sign an appeal bond of the tenant, and promised to save 
the landlord from harm thereon. The landlord was re- 
quired to pay the bond. It was held that the release of 
the landlord’s lien was sufficient consideration for the 
promise to save from harm, and the transaction was not 
within this section. Jennings v. Keel, 196 N. C. 675, 146 
Sout 716. 

Plaintiff held assignments covering all funds to become 
due under a building contract, and was entitled to apply 
such funds to the extinguishment of claims it held for 
advancements made to carry on the work. Defendant, 
surety on the contractors’ bond, orally agreed that if al- 
lowed to use part of the money received by plaintiff, on 
a payment under the contract, to pay claims for labor and 
materials so the construction could be carried on without 
going outside of the funds derived from the _ work, 
it would pay the balance due plaintiff from the contractors. 
It was held that such agreement was not within this sec- 
tion. National Surety Co. v. Jackson County Bank, 20 
Fed. (2d) 644. 

Where a business run in the name of J. W. J. was in 
charge of W. P. J., J. W. J.’s son, and J. W. J. being 
desirous of having goods shipped to W. P. J. permitted 
them to be shipped in the name of J. W. J. & Son., say- 
ing to plaintiff, “you won’t lose anything by it,” and a 
payment on account was made by “J. W. J. & Son,” 
this section was held inapplicable. Noland Co. v. Jones, 
Zine, 1402, 0190) S. 35.720. 

What Determines Nature of Promise.—Whether a prom- 
ise is an original one not coming within the provisions of 
this section, or a superadded one barred by the statute, 
does not depend altogether on the form of expression, but 
the situation of the parties, and whether they understood 
the promise to be direct or collateral, should also be con- 
sidered. Dozier v. Wood, 208 N. C. 414, 181 S. E. 336. 


Oral Agreement of Stockholders to Be Responsible for 
Merchandise Held to Be an Original Promise.—Defendants 
agreed orally to be personally responsible for merchan- 
dise shipped to a corporation of which they were the main 
stockholders, and which they later took over. It was held 
that the agreement was an original promise not coming 
within the statute of frauds. Brown v. Benton, 209 N. C. 
285, 183 S. E. 292. 

The Same Being True of Agreement to Furnish Mer- 
chandise for Use on Farm.—Evidence of defendant’s state- 
ments to plaintiff merchant at the time plaintiff agreed to 
furnish certain merchandise for use on defendant’s farm is 
held susceptible of the interpretation that defendant’s 
promise to pay therefor was an original promise not com- 
ing within this section, and not a superadded one barred by 
the statute, and the question of interpretation should have 
been submitted to the jury. Dozier v. Woced, 208 N. C. 
414, 181 S. E.. 336. 

Oral Promise by Administrator.—A promise by the ad- 
ministrator that he would see that a debt of his intestate 
is paid, or that he would pay it, is void under this section, 
unless made in writing. Smithwick v. Shepherd, 49 N. 
C. 196. 

Out of Representative’s Estate.—The agreement, in or- 
der not to be enforceable unless in writing, must be to 
pay out of the representative's own estate. Norton v. 
Edwards, 66 N. C. 367. 

Original Undertakings—New Consideration.—_The general 
rule is that a promise to answer for the debt, default or 
miscarriage of another for which that other remains liable, 
must be in writing to satisfy this section. It is other- 
wise when the other does not remain liable. Mason v. Wil- 
son, S40, (C. 51; 53: 

In other words, if the promise is an original undertaking, 
it need not be in writing. For example, where the debt- 
or places in the hands of the promisor property for the 
payment of the debt, and he converts it into money and 
promises to pay the debt. And if the promise is supported 
by a new and independent consideration, whether the old 
debt subsists or not, the case does not fall within the 
statute. See Mason v. Wilson, supra; Cooper v. Cham- 
bers, 15 N. C. 261; Whitehurst v. Hyman, 90 ING C487 5 
Hickory Novelty Co. v. Andrews, 188 N. C. 59, 123 SE 
314; Taylor v. Lee, 187 N. C. 393, 121 S. E. 659; Hasty Mer- 
eantile Co. v. Bryant, 186 N. C. 551, 120 S. E. 200; Peele 
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v. Powell, 156 N. C. 553, 73 S. E. 234. And this is true 
even where the benefit of the consideration for the promise 
accrues to a person other than the promisor. Gainesville, 
etc., Hospital Ass’n v. Hobbs, 153 N. C. 188, 69 S. E. 
79. But see Stanly v. Hendricks, 35 N. C. 86; Threadgill 
v. McLendon, 76 N. C. 24, 26, where it is said that a new 
consideration does not take the promise out of the opera- 
tion of the Statute. In connection with the rule set out 
above, see Sharp v. Tatham, 205 N. C. 827, 170 S. E. 654; 
Gennett v. Lyerly, 207 N. C. 201, 176 S. E. 275. 

In order for the defendant to fall within the protection 
of the Statute, it must be shown that the debt is that of 
a third person who still continues liable for the same. If 
the debt is an original obligation of the defendant, or if 
the creditor in accepting the promise of the defendant has 
released a third person who was the original debtor, the 
Statute has no application. Sheppard v. Newton, 139 N. 
C. 533, 535, 52 S, E. 143. The Statute does not forbid an 
oral contract to assume the debt of another who is there- 
upon discharged of all liability to the creditor, the promisor 
becoming sole debtor in his stead. Jenkins v. Holley, 140 
INE Cara7oness tsa Bases 

A promise made at the time or before the debt is created, 
and where credit is given solely to the promisor, or a prom- 
ise based on a new consideration between the promisor 
and the creditor, or a promise for the benefit of the prom- 
isor where he has a personal and pecuniary interest in 
the transaction in which a third party is the original ob- 
ligor, has been held to be an original promise. White- 
hurst v. Padgett, 157 N. C. 424, 73 S. E. 240. 

Similarly a direct and unconditional promise by one to 
pay for goods furnished to a third party, made prior 
to the delivery of the goods, upon the faith of which 
the goods are delivered is an original undertaking. Morrison 
vy. Baker, 81 N. -C. 763 Garrett: Co, vy.) Hamill; 131) Nw @& 
Bin 425 oe, een 448 

In Hanes Funeral Home v. Spencer, 214 N. C. 702, 200 
S. E. 397, evidence was held ample to support finding that 
undertaking by defendant’s ward to pay expenses for the 
funeral of the wife of a close friend was an original prom- 
ise not coming within the purview of this section. 

Where the party promising to pay a debt receives a new 
and original consideration from the debtor for his prom- 
ise, the statute of frauds, this section, does not apply. 
Daniels v. Duck Island, Inc., 212 N. C. 90, 193 S. E. 7. 

What Constitutes Collateral Promise.—Where there is 
no benefit to the one promising to answer for the debt of 
another, and the promise does not create an original ob- 
ligation, but is a collateral promise, merely superadded 
to the promise of another, the original promisor remain- 
ing liable, the collateral promisor is not liable unless there 
is a writing, whether the promise is made when the debt 
is created or not. Peele v. Powell, 156 N. C. 553, 73 S. E. 
234; Sheppard v. Newton, 139 N. C. 533, 52 S. E. 143. 

Where the promisor says to the creditor ‘“‘collect from 
him (the debtor) and if he fails to pay, I will,’ the un- 
dertaking is a collateral one, and not enforceable unless in 
writing. Garrett Co. v. Hamill, 131 N. C. 57, 42 S. E. 448. 

Promise Made to Debtor Not within Statute.—It is held 
that, where a purchaser agrees by parol in consideration 
of conveyance to him of property to pay certain debts of 
his vendor due to a third person, the promise is original 
and not within the statute. Stanly v. Hendricks, 35 N. C. 
8; Rice v. Carter, 33 N. C. 298. 


Intent of Promisor—How Determined.—The intent of the 
promisor to become bound may be shown by the surround. 
ing circumstances and other transactions or written com- 
munications between the creditor and the promisor. Hick- 
ory Novelty Co. v. Andrews, 188 N. C. 59, 123 S. E. 314. 

Where a writing or notation is not a continuing guaranty, 
each order being a separate and independent transaction, 
the defendant is bound only for the order upon which his 
guaranty appears. Gennett v. Lyerly, 207 N. C. 201, 176 
Seats nero 

Goods Furnished to Son on Father’s Credit.—If goods are 
furnished to a son upon the promise and credit of the 
father, the promise need not be in writing; but if the son 
was the principal debtor and the father merely a surety, 
the promise must be in writing. White v. Tripp, 125 
N. C. 523, 34 S. E. 686. 

Definiteness of Subject Matter of Contract.—The prin- 
ciple that no contract can be enforced unless the subject 
matter upon which it is intended by the parties to operate 
can first be definitely ascertained from its terms, either 
through an explicit description therein or a reference which 
points to extrinsic means of identification applies to ver- 
bal agreements as well as to those required by this sec- 
tion to be in writing. Hemphill v. Annis, 119 N. C. 514, 
2% S. E. 152. 


Evidence of Guarantor’s Obligation.—The obligation of 
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one as guarantor of payment must be evidenced and es- 
tablished by a written agreement, or some written note or 
memorandum signed by him or some person authorized to 
sign for him. Supply Co, v. Finch, 147 N. C. 106, 60 S. 
E. 904; Hickory Novelty Co. v. Andrews, 188 N. C. 59, 
123 S. EF. 314. 

What Amounts to Contract of Guaranty.—A telegram 
that the debtor is a reliable person and that any justifiable 
claims will be taken care of is insufficient to establish a 
contract of guaranty or a promise to answer for the debt, 
etc., of another, in the absence of a promise to pay the 
debt if the debtor does not pay. Fain Grocery Co. v. Early, 
ete:, Co., 181 N.C. 459, 107 S. EB. 497. 

Parol Assumption of Mortgage Debt Not within the Stat- 
ute.—A promise by a grantee of mortgaged land to as- 
sume and pay the amount of the mortgage is not a promise 
to pay the debt of another required by this section to be 
in writing, but is a direct obligation of the grantee sup- 
ported by sufficient consideration. Parlier v. Miller, 186 
N. C. 501, 119 S. E. 898. 

Agreement to Prevent Sale of Land.—An agreement in 
consideration of the extension of an option that the de- 
fendant will pay a certain mortgage note owned by the plain- 
tiff or otherwise prevent the sale of the land is not a 
promise to answer for the debt, etc., of another, within this 
section. Whedbee v. Ruffin, 189 N. C. 257, 126 S. E. 616. 

Promise to Guarantee Safety of Money.—An oral prom- 
ise to guarantee the safety of money placed in the prom- 
isor’s hands for investment is not an agreement to an- 
swer for the debt of another within the meaning of this 
section. Partin v. Prince, 159 N. C. 553, 75 S. E. 1080. 

A promise by the president of a bank to become person- 
ally liable for a deposit when supported by a new and in- 
dependent consideration constitutes an original undertaking 
by him, and the agreement does not come within the pro- 
visions of this section. Dillard v. Walker, 204 N. C. 16, 
167 S. E. 636. 

The guaranty of payment of a deposit made by the vice- 
president, director and stockholder of the bank was an orig- 
inal promise to answer for the debt, upon sufficient con- 
sideration, and does not come within the provisions of this 
section, and upon the insolvency of the bank and loss to the 
depositor the plea of the statute of frauds is not a valid de- 
fense. Garren v. Youngblood, 207 N. C. 86, 176 S. E. 252. 

The president and treasurer of a corporation who has no 
personal, immediate and pecuniary benefit in the purchase of 
materials by the corporation is not an original promisor 
under this section and may not be held personally liable 
for the purchase price because of verbal promises to answer 
for the benefit made in his behalf by the secretary for the 
corporation as his alleged agent. Gennett v. Lyerly, 207 
iN eR ins Se ae eee 

An oral guarantee of genuineness or validity of a note and 
the liability of the maker to pay it, made by the holder 
upon a transfer of it for value, is not a promise contem- 
plated by this section to be in writing. Adcock vy. Flem- 
ing, 19 N. C. 225; Ashford v. Robinson, 30 N. C. 114; Row- 
land v. Rorke, 49 N. C. 337. 

Statement of Consideration.—Under this section, the con- 
sideration for a promise to answer need not be contained 
in the writing. Standard Supply Co. v. Person, 154 N. 
C. 456, 70 S. EF. 745; Green v. Thornton, 49 N. C. 230. 

Question for Jury as to Whether Original Promise Cov- 
ered Second Transaction.—Where evidence tended to show 
that defendants ordered two or three cars of lumber, both 
defendants being present and promising to be personally 
responsible therefor, and after the first car was _ shipped, 
one of defendants went to plaintiff and told him to ship 
another car under the same arrangements, it was sufficient 
to be submitted to the jury on the question whether the 
original promise of both defendants, made when both were 
present, covered the second car as well as the first. Brown 
v. Benton, 209 N. C. 285, 183 S. E. 292, 

Cited in Strayhorn v. Aycock, 215 N. C. 43, 200 S. E. 
912; Newburn v. Fisher, 198 N. C. 385, 387, 151 S. BE. 875; 
Coxe v. Dillard, 197 N. C. 344, 148 S. E. 545. 


§ 22-2. Contract for sale of land; leases.—All 
contracts to sell or convey any lands, tenements 
or hereditaments, or any interest in or concern- 
ing them, and all leases and contracts for leasing 
land for the purpose of digging for gold or other 
minerals, or for mining generally, of whatever 
duration; and all other leases and contracts for 
leasing lands exceeding in duration three years 
from the making thereof, shall be void unless said 
contract, or some memorandum or note thereof, 
be put in writing and signed by the party to be 
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charged therewith, or by some other person by him 
thereto lawfully authorized. (Rev., s. 976; Code, 
$8.1554, 1743°R.G., C00ss a. 1d On meee gece ae 
SS. 1552, 3321819, crelL01G 71844 cm 44-5 1S6Sinc oo: 
$5.02)°5077G. 152 9e8.) 


I. In General. 
II. What Constitutes an Interest in or Concerning Land. 
III. Sufficiency of Compliance with Section. 
A. In General. 
B. The Signature. 
C. Statements of 
IV. Part Performance. 
V. Pleading and Practice. 


Cross Reference. 
See also, 8§ 43-38 and 47-18. 


I. IN GENERAL, 


Purpose to Prevent Fraud.—Contracts within the mean- 
ing of this section were required to be in writing, to prevent 
frauds and perjuries. Winberry v. Koonce, 83 N. C. 351, 
354. 

This section will not prevent an unwritten promise from 
being the basis for an action to cancel a deed where the 
promise was merely a device to accomplish fraud, and the 
relief sought is not to enforce the promise or to recover 
damages for its breach. Mitchell vy. Mitchell, 206 N. C. 
546, 174 S. E. 447. 

Executory Contracts.—This section applies to executory 
and not executed contracts. Rogers v. Lumber Co., 154 N. 
C. 108, 69 S. E. 788; Bailey v. Bishop, 152 N.C. 383, 67 S. 
E. 968; Choat v. Wright, 13 N. C. 289; Herndon v. Dur- 
ham, etc., R: 'Co.;/ 161) Ne"C. 650) 77 ‘Sp Ee 6833) Bailey) v. 
Bishop, 152 N. C. 383, 67 S. E. 968. 

This section applies to executory contracts, and not to 
those that have been executed. Kieth Bros. v. Kennedy, 
19a ING G.1/o45 140) Ss, os 72e. 

Where a contract was for the sale of an automobile in 
consideration of the conveyance of certain realty, and the 
vendor executed a good and sufficient deed, it was held 
that the contract was executed as to the conveyance of 
lands under this section. Keith Bros. v. Kennedy, 194 N. 
Cl784ye140 eSe. 721. 

Parol Trusts.—That section of the ~ English Statute of 
Frauds which prohibited the establishment of trusts by 
parol, has never been reenacted in this State. Hence a 
parol agreement to purchase land and hold it in trust for 
another is valid and enforceable. Newby vy. Atlantic, etc., 
Realty Co., 182 N. C. 34, 108 S. E. 323. 

But a parol agreement to create a trust, entered into after 
the purchase of property is void under this section. To 
establish a -parol trust the agreement to hold in trust 
must have been entered into before or at the sale of the 
property. Kelly v. McNeill, 118 N. C. 349, 24 S. E. 738. 


Written Agreement to Adopt Minor.—Where intestate 
made a written agreement with parents of a minor to adopt 
minor and make her his sole heir in consideration of the 
parents agreeing to the adoption, such agreement, being in 
writing, did nat come within the provisions of this sec- 
tion. Chambers y. Byers, 214 N. C. 373, 377, 199 S. E. 398. 

Parol Evidence to Establish Contract of Sale.—Under this 
section, parol evidence is incompetent to establish agreement 
to pay purchase price, so as to show that contract was one 
of sale and not an option, since this is an essential element 
of a contract of sale and purchase, and an essential ele- 
ment of a contract required to bé in writing may not be 
established by parol. Kluttz v. Allison, 214 N. C. 379, 199 
Sy ide SiLy 

Effect of Non-Compliance.—The contracts which are not 
entered into in compliance with this section are not void, 
but voidable merely at the instance of the party charged. 
And when such party takes advantage of the provisions 
of the statute, he repudiates the contract in its entirety 
and cannot derive any benefit from it. For example a 
vendee cannot recover the money he has paid the vendor 
under a parol contract which he has repudiated. Improve- 
ment Co. v. Guthrie, 116 N. C. 381, 21 S. E. 952. They are 
enforceable unless the party to be charged takes advantage 
of the statute. -McCall v. Textile Industrial Inst., 189 
Ni Cx775;, 1280 Ss ys 349353" 

Rights of Vendee under Parol Contract.—The vendor, in 
a parol contract to convey land, will not be permitted to 
evict a vendee who has entered and made improvements, 
until the latter has been repaid the purchase money and 
compensated for betterments. Union Cent. Life Ins. Co. 
v. Cordon, 208 N. C. 723, 182 S. E.. 496, 497, citing Vann 
v. Newsom, 110 N. C. 122, 14 S. E. 519, and Eaton v. 
Doub, 190 N. C. 14, 22, 128 S. E. 494, 498, 40 A. L. R. 273. 

Resulting Trusts.—Resulting trusts, which arise by opera- 


Consideration. 
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tion of law, do not come within the statute of frauds, and 
may be proved by parol evidence. Wilson v. Williams, 215 
NaC 407.92. S. E. (2d) 19. 

Cited in Peele v. Le Roy, 222 N. C. 123, 22 S. E. (2d) 244; 
Creech v. Creech, 222 N. C. 656, 24 S. EB. (2d) 642. 


Il. WHAT CONSTITUTES AN INTEREST IN OR 
CONCERNING LAND. 

Parol Transfer of Parol Contract.—A parol transfer of 
the interest of a purchaser of land under a parol contract 
is invalid. Wilkie v. Womble, 90 N. C. 254, cited in note 
Ti onl hes, Ns. 9., 148. 

An agreement to buy and sell land at a profit is not a 
contract relating to any interest in land which is required 
to be in writing. It relates only to profits of the land, and 
is valid even though not in writing. Newby v. Atlantic, 
etc., Realty Co., 182 N. C. 34, 108 S. KE. 323; Brogden v, 
Gibson, 165 N. C. 16, 29 S. E. 966. 

The section contemplates those transactions in which 
there is a conveyance of land from one party to another; 
not those as to ventures for profits in realty. Id. 

Agreement That Is Not One to Sell or Convey Land.— 
Where plaintiff alleged that his vendor agreed to procure 
a release of the land from a prior deed of trust upon the 
payment by the plaintiff of a note given for the balance of 
the purchase price of the land, and secured by a deed of 
trust to his vendor, the agreement is not one to sell or 


convey land, or any interest in or concerning same, and 
does not come within the provisions of this section. Hare 
y. Hare, 208 N. C.. 442, 181 S. E. 246. 

A dower interest cannot be surrendered by parol. Hous- 
ton v. Smith, 88 N. C. 312. 

Partition —A contract between tenants in common for 


the partition in lands is a contract concerning realty, with- 
in the meaning of this section. Medlin v. Steele, 75 N. C. 
154; Anders v. Anders, 13 N. C. 529; Fort v. Allen, 110 
N. C. 183, 14 S. E. 685; Rhea v. Craig, 141 N. C. 602, 54 
S. E. 408. 

A contract to devise real property comes within the pro- 
visions of this section, and performance of services by the 
promisee as consideration for the contract does not take the 
contract out of the provisions of the section, and the prom- 
isee cannot successfully maintain an action for specific per- 
formance of the contract. Grantham y. Grantham, 205 N 
Cu osama. nn, Gol. 

Crops and Fruit.—Crops which are produced annually 
are personal chattels, and a sale of them while growing 
is only a sale of goods, and not a contract or sale of land, 
or any interest in or concerning land, under this section. 
Brittain v. McKay, 23 N. C. 265, cited in note in 23 L. R. 
Aga Nen.,.1219. 

Fruits on trees cannot be reserved by the vendor by a 
parol agreement. Flynt v. Conrad, 61 N. C. 190. 

Standing Timber.—A contract conveying standing tim- 
ber is a contract concerning realty. Drake v. Howell, 133 
N. C. 162, 45 S. E. 539; Ward v. Gay, 137 N. C. 397, 49 S. 
B. 884; Mizell v. Burnett, 49 N. C. 249; Ives v. Railroad, 
14D Nee 2 131,455:S.- Bh. 74. 

A contract of the owner of land to sell at a stipulated 
price all logs which the owner should cut from the tract is 
not a contract affecting realty within the meaning of this 
section, since the cutting and delivery of the logs would 
constitute a conversion of the standing timber from real 
property into personalty. Walston v. Lowry, 212 N. C. 23, 
192 S. E. 877. 

Guaranty of Acreage.—A vendor’s guaranty of the num- 
ber of acres need not be in writing. Sterne v. Benbow, 151 
N. C. 460, 66 S. E. 445; Currie v. Hawkins, 118 NS Cai593; 
24S: E476. 

Also an agreement between vendor and purchaser that 
the latter shall have the land surveyed, and that if it 
falls short the vendor shall refund pro tanto, need not be in 
writing. Sherrill v. Hagan, 92 N. C. 345. ] 

Equitable Estates——A parol contract of sale of an equit- 
able estate in land is void. Holmes v. Holmes, 86 N. C. 

55 
St Release of Mortgage—An agreement to terminate 
the relationship of a mortgagor and mortgagee does not 
fall within the intent and meaning of this section. Hence 
a parol contract to release a part of the mortgaged prop- 
erty is valid and enforceable. Stevens v. Turlington, 186 
N. C. 191, 119 S. E. 210; Hemmings v. Doss, 125 N. C. 400, 
402, 34 S. E. 511. This is upon the theory that the mort- 
gagee does not, by the mortgage, acquire an interest in 
land (but a mere lien in equity), and hence his release 
does not transfer back an “‘interest” in land. 

Where a mortgagee agreed by parol to release the mort- 
gage to a purchaser of the land from the mortgagor, the 
mortgagee was held estopped to deny the validity of the 
agreement under the Statute of Frauds. Stevens v. Tur- 
lington, 186 N. C. 191, 119 S. E. 210. 
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A parol lease for three years is not within the statute 
It must be for a term exceeding three years. Smithdeal v. 
McAdoo, 172 N. C. 700, 704, 909 S. E. 907. 

In order to determine whether a lease is for more than 
three years or not the computation must be made from 
the time of making the agreement to lease, and not from 
the time of its going into effect. Hence a parol agree- 
ment of lease for three years to commence in futuro is void- 
able by the lessor and renders the tenant a tenant at 
will. Mauney v. Norvell, 179 N. C. 628, 103 S. E. 372; 
Falkner v. Hunt, 73 N. C. 571. 

Where the owner of land agrees to erect a certain kind 
of building thereon for a proposed lessee, and makes a 
parol lease for the rental of the property for three years 
to take effect upon the completion of the building, the 
lease for three years to take effect in the future comes 
within the provisions of the Statute of Frauds, and where 
in an action thereon the lessee denies the contract of 
lease and pleads the statute, he may not be held liable un- 
less it was executed in writing, or some memorandum 
thereof made and signed by the party to be charged 
therewith or by some other person by him duly authorized. 
Sammax Inv. Co. v. Zindel, 198 N. C. 109, 150 S. E. 704. 

Assignment of Lease.—A verbal assignment of an unex- 
pired lease to continue more than three years is void under 
this section, Alexander v. Morris, 145 N. C. 22, 58 S. 
E. 600. 

Negative Easement.—A restriction on the use of land be- 
ing in effect a negative easement is an interest in land re- 
quired under this section to be contracted for in writing. 
Davis v. Robinson, 189 N. C. 589, 127 S. E. 697. 

Where land in a development is sold by deeds containing 
certain restrictive covenants, the covenants are in the na- 
ture of an easement, and it would seem that ordinarily 
such easement may not be released by parol agreement. 
Moore v. Shore, 206 N. C. 699, 175 S. E. 117. 

Party Walls.—The right to contribution for costs of a 
party wall is implied in law regardless of the promise; and 
hence enforceable notwithstanding that the agreement was 
not in writing. Reid v. King, 158 N. C. 85, 73S. E. 168. 

Creation of Mill Dam.—A permanent right to overflow 
land by the erection and maintepance of a mill dam can- 
not be created by parol. Bridges v. Purcell, 18 N. C. 492. 

Judicial Sales.—Judicial sales were not within the con- 
templation of the legislature at the time of making this 
enactment. Tate v. Greenlee, 15 N. C. 149, 150, 

Judgment.—The Statute of Frauds does not require that 
a judgment constituting a lien on land should be assigned 


by a written instrument. Winberry v. Koonce, 83 N. 
Cr sol. 
III. SUFFICIENCY OF COMPLIANCE WITH 
SECTION. 
A. In General. 
No special form or instrument is required. A _ letter, 


note, bill or draft is sufficient. Neaves v. North State 
Min. Co., 90 N. C. 412. 

But Memorandum Must Show Essential Elements of Valid 
Contract.—_In order to constitute an enforceable contract 
within the provisions of this section, the written memoran- 
dum, though it may be informal, must be sufficiently definite 
to show the essential elements of a valid contract. It must 
embody the terms of the contract, names of vendor and 


vendee, and a description of the land to be conveyed, at 


least sufficiently definite to be aided by parol. Smith v. 
Joyce, 214 N. C. 602, 604, 200 S. E. 431. 
A promissory note for the purchase price signed and 


given by the purchaser is not such a contract or memo- 
randum thereof. Burriss v. Starr, 165 N. C. 657, 81 S. 
E. 929. 

The memorandum need not be contained in a’ single docu- 
ment but may consist of several papers properly connected 
together. Smith v. Joyce, 214 N. C. 602, 604, 200 S. E. 431. 

Letters addressed to third party may be used against 
the writer as a memorandum of it. Such writings are suf- 
ficient evidence of the contract to warrant the court in 
giving effect to it. Mizell v. Burnett, 49 N. C. 249, 254; 
Nicholson v. Dover, 145 N. C. 18, 58 S. E. 444, cited in 
NOtGedte CA ete. pe NA) ano 10. 

Series of Letters Construed Together.—A series of letters, 
telegrams or other papers, documents, etc., signed as re- 
quired by this section, will be construed together, and 
when the contract appears to be complete, the omission 
in some of the writings will be supplied by the others. 
Simpson v. Burnett County Lumber Co., 193 N. C. 454, 
1375S: Kasil. 

As to Seal.—The Statute of Frauds does not require a 
contract for the sale of land to be under the seal of the 
party to be charged. Simmons v. Spruill, 56 N. C. 9; 
Stephens v. Midyette, 161 N. C. 323, 77 S. E. 243. 
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in their pleadings may 


The admissions of the parties 
Kearney, 154 N. C. 


stand for the writing. Sandlin v. 
596, 70 S. E. 942. 

Time of Making Memorandum.—The written memoran- 
dum required by this section need not necessarily be made 
at the time of the agreement. Even if made thereafter, if 
‘otherwise good, it will be valid. McCall v. Lee, 182 N. 
C. 114, 108 S. E. 390: McGee v. Blankenship, 95 N. C. 
563, cited in note in 22 I. R. A. 273; Mizell v. Burnett, 49 
N. C. 249; Winslow v. White, 163 N. C. 29, 31, 79 S| 
E. 258. 

Contract Partly Written Partly Oral.——A contract for the 
sale of land may be partly verbal and partly in writing, 
unless the writing purports to embrace all the contract. 
‘Thus where the vendor upon a conveyance by deed, ver- 
bally agreed that he would make good any deficiency in 
the acreage, it was held that this section did not require 
the agreement as to the quantity to be embraced by the 
written contract or deed. McGee v. Craven, 106 N. C. 
S51n 350; elles. kin (6/ 0% 

What the Writing Must Contain.—In order that a con- 
tract falling within the sphere of this section be enforce- 
able it must appear that there is a writing containing ex- 
pressly or by implication all the material terms of the 
alleged agreement which must have been signed as re- 
quired by the section. Hall v. Misenheimer, 137 N. C. 
183, 186, 49 S. E. 104; Gwathmey v. Cason, 74 N. C. 5. 

Memorandum Inconsistent with Contract.—Where the 
memorandum of a contract partly in parol was inconsistent 
with the terms of the contract, it was held that the mem- 
orandum not being the contract between the parties, the 
plaintiff suing under the parol contract is not entitled 
to recover. Keith v. Bailey, 185 N. C. 262, 116 S. E. 729. 

Even though the contract be informally and awkwardly 
expressed in the writing, yet if its nature, scope and pur- 
pose clearly appear from it, there is a sufficient compliance 
with the requirements of this section. Mayer v. Adrian, 
77 N. C. 83; Farmer v. Batts, 83 N. C. 387; Thornburg v. 
Masten, 88 N. C. 293; Gordon v. Collett, 102 N. C. 532, 537, 
9 S. E. 486. 

The vendor of lands in substantial conformity with his 
parol agreement tendered the vendee a deed to the lands, 
which the latter refused because the amount of the 
agreed purchase price had been increased, and after the 
vendor had sold the lands the vendee brought an action for 
damages. It was held that the deed tendered was a suffi- 
cient writing within the statute of frauds to bind the vendor. 
and the vendee could recover damages sustained by de- 
fendant’s breach of contract to convey. Oxendine  v. 
Stephenson, 195 N. C. 238, 141 S. FE. 572. 

Sufficiency of Description—This section does not 
void a contract which contains a _ defective 
merely. It only requires that the contract be 
and signed by the party to be charged. 
vy. Guthrie, 116 N. C. 381, 21 S. E. 952. 

A written contract to convey the grantor’s entire tract 
of land consisting of 146 acres was, under the circumstances 
of the case, held to be sufficiently certain as to the land 


render 
description 
in writing 
Improvement Co. 


conveyed, so as to admit parol evidence in regard to the 
identity of the land without violating the Statute of 
Frauds. Norton v. Smith, 179 N. C. 553, 10 S. E. 14. See 


Higdon v. Rice, 119 N. C. 623, 625, 26 S. KE. 256, where it 
is said that a defective description cannot be aided by 
parol testimony because that would mean to substitute by 
parol an essential portion of a contract required by this 
section to be in writing; though mistakes can be corrected 
and ambiguities explained by parol. 

Where the calls of a deed are sufficiently definite, the 
locations cannot be changed by parol agreement unless 
contemporaneous. Haddock v. Leary, 148 N. C. 378, 62 S. 
KE. 426. 

The following memorandum found in the books of the 
defendant’s intestate was held too vague and uncertain 
to take the contract out of the Statute: ‘1841, W. P. to 
H. C. O. Dr. To 4 loads of Rock, one lot at one year’s 
credit, $125.”’ Plummer v. Owens, 45 N. C. 254, 255. 

The memorandum of a sale of standing timber must be 
sufficiently definite in its essential elements to comply with 
the requirements of the Statute of Frauds to enable the 
court to decree specific performance; but latent ambigu- 
ities may be explained by parol evidence. Camp Mfg. Co. 
v. Jordan, 292 Fed. 182; see also, Keith v. Bailey, 185 N. 
Co262-) 136 (Sa e i29% 

When all the circumstances of possession, ownership, and 
situation of the parties, and of their relation to each other 
and the property, as they were when the negotiation took 
place and the writing was made, are disclosed, if the 
meaning and application of the writing, read in the light 
of those circumstances, are certain and plain, the parties 
will be bound by it as a _ sufficient written contract or 
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memorandum of their agreement. Gilbert v. Wright, 195 
N. C. 165; 168, 141 S. E- 577; Norton.v. Smith, 179 N. C. 
BSsa103 (Omi seLas 

Agreement “to buy the vacant lot,” from the vendor 
was held not unenforceable under this section where the 
evidence showed that it was the only lot owned by the 
vendor anywhere. Gilbert v. Wright, 195 N. C. 165, 141 S. 
Banoce 

Deed Held to Be a Sufficient Writing.—A deed duly exe- 
cuted and acknowledged and found among the valuable 
papers of the grantor after his death is a sufficient writ- 
ing within the meaning of the statute of frauds of a con- 
tract of grantor to convey the lands to the grantees in 
consideration of grantees’ taking care of grantor for the 
remainder of his life. Austin v. McCollum, 210 N. C. 
817, 188 S. E. 646. 


B. The Signature. 


What constitutes Signing.—The signing of a paper-writ- 
ing or instrument is the affixing of one’s name thereto 
with the purpose or intent to identify the paper or instru- 
ment, or to give it effect as one’s act. McCall v. Textile, 
ete.; €o;,, 189° NaC. 775) 1284S) Bs1349;03532 

Actual Signature—Position Immaterial.— Although the 
place of the signature upon the writing of the party to 
be charged is immaterial, and such party need not neces- 
sarily ‘‘subscribe’” the writing, yet there must be a writ- 
ing in which such party must have put his name with the 
intention of signing it. Thus where the plaintiff, the pur- 
chaser, gave for the purchase price a note to the de- 
fendant which was filled in by the latter payable to his 
own name, it was held that the note was not signed by 
the defendant, since filling in the note with his own name . 
was not equivalent to signing it. Burriss v. Starr, 165 N. 
CH 657, 98l Ss, 929: 

This section is satisfied when the writing contains the 
signature anywhere in the instrument. Flowe v. Hart- 
wick, 167 N. C. 448, 83 S. E. 841. 

Subscribing or Signing.—This section does not require 
that the memorandum of sale be “‘subscribed,’’ it only re- 
quires that it be signed. Hence the signing by the 
auctioneer of the name of the highest bidder on the side 
of a printed advertisement is a sufficient signing of the 
contract. Proctor v. Finley, 119 N. C. 536, 26 S. E. 128; 
Devereux v. McMahon, 108 N. C. 134, 12 S. E. 902. 

Mark Sufficient——When written by the party to be 
charged, a mark of an illiterate person is a sufficient signa- 
ture to fulfill the requirement of the Statute. Devereux v. 
McMahon, 108 N. C. 134, 142, 12 S. E. 902. 

The phrase ‘“‘the party to be charged’? does not neces- 
sarily refer to the vendor, it may refer to the vendee. 
The party to be charged, within the meaning of the sec- 
tion is the defendant in the action, whoever he may be. 
Hall v. Misenheimer, 137 N, C. 183, 187, 49 S. E. 104. 

In a suit for the specific performance of a contract to 
convey land the “party to be charged’’ is the vendor, and 
hence the contract must have been signed by him. The 
vendee does not fulfill the condition imposed on him to 
show that the Statute has been complied with, by a writ- 
ing by which he alone is bound. Clegg v. Bishop, 188 
ING C. 45645412555. 122: 

The “party to be charged’? under this section is the one 
against whom the relief is sought; and if the contract is 
sufficient to bind him, he can be proceeded against, though 
the others could not be held because, as to them, the 
Statute is not fully complied with. Lewis v. Murray, 177 
Net Cai7 e972 Eee750¢ 

Thus a contract in writing to sell land, signed by the 
vendor is good against him, although the correlative obli- 
gation to pay the price is not in writing and cannot be 
enforced against the purchaser. Mizell v. Burnett, 49 N. 
Cx 249: 

The Statute requires that the writing be signed by the 
party to be charged. So, if A contract in writing to 
sell land to B, the former’s promise being in writing and 
signed, but the latter’s not, A would be bound to perform, 
but B would not. Improvement Co. v. Guthrie, 116 N. C. 
381, 384, 21 S. E. 952; Mizell v. Burnett, 49 N. C. 249. 
See also, Durham Consol. Land, etc., Co. v. Guthrie, 116 
Nia Co B8ice2r a2 eS. 4952: 

Member of Corporation or Partner May Sign.—Under the 
clause ‘for by some other person by him thereto lawfully 
authorized’ a member of a corporation or a partner is 
a competent agent to sign for the corporation or partner- 
ship. Neaves v. Mining Co., 90 N. C. 412, 415. 

Signature of Agent.—If signed by one who is proved or 
admitted by the principal to have been authorized as 
agent, it is a sufficient compliance with the Statute if the 
agent sign his own name instead of that of his principal 
Be him. Hargreve v. Adcock, 111 N. C. 166, 171, 16 S. 

+ 716. 
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Where the agent is the one by whom the contract or 
the memorandum is signed, the authority of the agent te 
sign it for his principal need not have been given in writ- 
ing. And even a subsequent ratification of an unauthorized 
signing will suffice. Johnston v. Sikes, 49 N. C. 70. 

It is not necessary that. the name of the principal or 
his relation to the transaction shall appear upon the writ- 
ing itself or in the form of the signature. Neaves v. Min- 
iInvimGon Gum IN. .C. 412, 415. 

Ordinance, Resolution or WVote.—An ordinance, resolution 
or vote of a municipal corporation, accepting a lease or 
contract tendered, does not constitute a signing within the 
meaning of the Statute. Wade v. New Bern, 77 N. C. 460. 

C. Statement of Consideration. 

Whether oral or in writing, the contract must have a 
consideration to support it. Draughan vy. Bunting, 31 
N. C. 10; Stanly v. Hendricks, 35 N. C. 86, 87; Combs 
v. Harshaw, 63 N. C. 198; Haun v. Burrell, 119 N. C. 544, 
547, 26 S. E. 111. But if in writing, the consideration need 
not appear in the writing, and may be shown by parol. 
Nichols v. Bell, 46 N. C. 32; Haun v. Burrell, 119 N. 
C. 544, 547, 26 S. E. 111; Peele v. Powell, 156 N. C. 553, 557, 
7305. &. 234; Bateman v.. Hopkins, 157 N. C. 470, 73 S. 
1337 Lewis v. Murray, 177 N. C. 17, 19, 97 S. E. 750. 

But see Hall v. Misenheimer, 137 N. C. 183, 49 S. E,. 
104, where it is said that a memorandum of a contract for 
the sale of land is not good as against the vendee unless 
it shows the price to be paid. 


IV. PART PERFORMANCE. 


In General.—The doctrine which prevails in many states, 
that a part or even a full performance of the stipulation 
of an unwritten agreement for the disposition of an in- 
terest in land exempts such agreement from the operation 
of the Statute of Frauds, is not recognized in this state 
under this section which declares such agreements to be 
void and of no effect. Kivett v. McKeithan, 90 N. C. 106, 
108; Ellis v. Ellis, 16 N. C. 342, In such a case, however, 
the party who has advanced the purchase price or has made 
improvements shall be refunded his advances. Kivett v. 
McKeithan, supra; Barnes v. Brown, 71 N. C. 507; Luton 
vy. Badham, 127 N. C. 96, 37 S. E. 143; Smithdeal v. Mc- 
Adoo, 172 N. C. 700, 703, 90 S. E. 907. But see the dissent- 
ing opinion of Judge Douglas, in Luton v. Badham, supra. 
See also Dunn v. Moore, 38 N. C. 364; Albea v. Griffin, 22 
N. C. 9; Plummer v. Owens, 45 N. C. 254, 255, where cases 
were held not within statute. 


V. PLEADING AND PRACTICE. 


General Issue or General Denial—A party may rely on 
the Statute of Frauds under the general issue or a general 
denial. Luton v. Badham, ,127 N. C. 96, 37 S. E. 143; 
Winders v. Hill, 144 N. C. 614, 57 S. E. 456. 

A denial of the contract as alleged is equivalent to a 
plea of the Statute. McCall v. Textile Ind. Inst., 189 N. 
e775. 128 or «349, 353. 

But see Curtis v. Piedmont, etc., Min. Co., 109 N. C. 401. 
13 S. E. 944, where it is held that in an action on a 
contract for lumber the defendant in order to avail himself 
of the defense of the Statute of Frauds should plead it 
specifically. See also, Ebert v. Disher, 216 No C2365 3 se ites 
(2d) 301. 

Demurrer.—The Statute of Frauds cannot be taken ad- 
vantage of by demurrer, since that admits the contract. 
The contract is valid and binding unless the invalidity, by 


reason of the Statute, is set up by the answer. Hem- 
mings v. Doss, 125 N. C. 400, 402, 34 S. E. 511; Stevens 
v. Midyette, 161 N. C. 323, 77 S. E. 243. 

Record on Appeal.—Where upon appeal, the insufficiency 
of letters to constitute a valid contract under this section 
is sought to be raised, the contents of the letters must ap- 
pear upon the record. Layton v. Godwin, 186 N. C. 312, 
119 S. E. 495. 

Oral Arbitration.—An oral 


agreement of arbitration as 


to real property cannot be enforced. Fort v. Allen, 110 
Ni... Co-a85) aid Sas 685; 

Issues as to title of land cannot be shown by parol. 
Cox vy: Ward, 107 N. C. 507, 12S. EB: 379: Presnell -v. 


Garrison, 122) °N. (Cy 59532 297.5." E839; 

Discharge by Matter in Pais.—A written contract for the 
sale of land can be discharged by matter in pais. Mu£ller 
v. Pierce, 104 N. C. 389, 10 S. E. 554, gited in note in 
19 ‘T,, RevA ON aS: bel. 


§ 22-3. Contracts with Cherokee Indians.—All 
contracts and agreements of every -description 
made with any Cherokee Indian, or any person 
of Cherokee Indian blood within the second de- 
gree, for an amount equal to ten dollars or more, 
shall be void, uniess some note or memorandum 
thereof be made in writing and signed by such 
Indian or person of Indian blood, or some other 
person by him authorized, in the presence of two 
witnesses, who shall also subscribe the same: 
Provided, that this section shall not apply to any 
person of Cherokee Indian blood or any Chero- 
kee Indian who understands the English lan- 
guage and who can speak and write the same 
intelligently. (Revau «sino 75s iCode-arsmtooe, 
Re Gee 5ONse a Gre lo Oircs) L004 46a) Cos 9805) 


Defense Concluded by Judgment.—While, under this sec- 
tion, there may be defenses available against a contract, 
if they are not availed before a judgment is rendered, the 


judgment is res adjudicata. Rogers v. Kimsey, 101 N. C. 
560, 563, 8 S., BH. 159: 
One Party White.——This section applies as well where 


the contract is between two Indians as where one of the 
parties is white. Lovingood v. Smith, 52 N. C. 601; State 
v. Ta-Cha-Na-Tah, 64 N. C. 614, 616. 


§ 22-4. Promise to revive debt of bankrupt.— 
No promise to pay a debt discharged by any decree 
of a court of competent jurisdiction, in any pro- 
ceeding in bankruptcy, shall be received in evi- 
dence unless such promise is in writing and signed 
by the party to be charged therewith. (Rev., s. 
978; 1899, c. 57; C. S. 990.) 


Editor’s  Note.—See 13 N. C. Law Rev. 60, for possible 
construction of this section. 

Whether this section is applicable to a promise made sub- 
sequent to the filing of the petition in bankruptcy but be- 
fore the order of discharge is entered, quaere. Westall v. 
Jackson, 218 N. C. 209, 10 S. E. (2d) 674. 


Chapter 23. Debtor and Creditor. 


Art. 1. Assignments for Benefit of 


Creditors. 

Sec. 

293-1. Debts mature on execution of assignment; 
no preferences. 

93-2. Trustee to file schedule of property. 

93-3. Trustee to recover property conveyed 
fraudulently or in preference. 

93-4. Substitute for incompetent trustee ap- 
pointed in special proceeding. 

93-5. Insolvent trustee removed unless bond 
given; substitute appointed. 

93-6. Trustee removed on petition of creditors; 
substitute appointed. 

93-7. Substituted trustee to give bond. 


Sec. 

23-8. Only perishable property sold within ten 
davs of registration. 

93-9. Creditors to file verified claims with clerk; 
false swearing misdemeanor. 

23-10. Priority of payments by trustee. 

93-11. Trustee to account quarterly; final account 
in twelve months. 

93-12. Trustee violating duties guilty of misde- 
meanor. 

Art. 2. Petition of Insolvent for Assignment for 


Creditors. 
23-13. Petition; schedule; inventory; 
93-14. Clerk to give notice of petition. 


affidavit. 
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23-15. Order of discharge and appointment of 


trustee. ; 
-16. Terms and effect of order of discharge. 
17. Suggestion of fraud by opposing creditor. 


Art. 3. Trustee for Estate of Debtor Imprisoned 
for Crime. 


_ Persons who may apply for trustee for im- 
prisoned debtor. 

9. Superior court appoints; copy of sentence 

to be produced. 


93-20. Duties,of trustee; accounting; oath. 

93-21, Court may appoint several trustees. 

93-22, Court may remove trustee and appoint suc- 
cessor. 

Art. 4. Discharge of Insolvent Debtors. 

93-23. Insolvent debtor’s oath. 

93-24. Persons imprisoned for nonpayment of costs 
in criminal cases. 

93-25, Petition; before whom; notice; service. 

23-26. Warrant issued for prisoner. 

23-27. Proceeding on application. 

23-28. Suggestion of fraud. 

23-29. Persons taken in arrest and bail proceed- 
ings, or in execution. 

23-30. When petition may be filed. 

23-31. Petition; contents; verification. 

23-32. Notice; length of notice and to whom given. 

23-33. Who may suggest fraud. 


Art. 1. Assignments for Benefit of Creditors. 


§ 23-1. Debts mature on execution of assign- 
ment; no preferences.—Upon the execution of any 
voluntary deed of trust or deed of assignment for 
the benefit of creditors, all debts of the maker 
thereof shall become due and payable at once, and 
no such deed of trust or deed of assignment shall 
contain any preferences of one creditor over an- 
other, except as hereinafter stated. (Rev., s. 967; 
1893, c. 453; 1909, c. 918, s. 1; C. S. 1609.) 


Cross References.—As to homestead and exemptions, see 
§ 1-369 and notes. As to preferences in the absence of as- 
signment, see notes to § 39-15—analysis line, “Rights and 
Remedies of Creditors.’’ 

Definition.—An assignment for the benefit of creditors 
has been defined by the U. S. Supreme Court as “an as- 
signment whereby a debtor, generally an insolvent, trans- 
fers to another his property, in trust to pay his debts or 
apply the property upon their payment.” Black Law Dict. 

What Constitutes an Assignment.—The Supreme Court 
has held that where a person, who is insolvent, makes an 
assignment of practically all his property to secure a pre- 
existing debt, there being also other creditors, such instru- 
ment will be treated as an assignment for the benefit of 
creditors and subject to the statutes relating thereto, and 
neither the omission of a small part of the debtor’s prop- 
erty nor a defeasance clause in the instrument will change 
this result. Bank v. Tobacco Co., 188 N. C. 177, 178, 124 
S. E. 158; Powell Brothers v. Lumber Company, 153 N. C. 
52, 57, 68 S. E. 926; Nat’l Bank v. Gilmer, 116 N. C. 684, 22 
S: BE. 2; Nat'l Bank v. Gilmer, 117 Nv €: 416, 23'S: E. 333: 
Glauton v. Jacobs, 117 N. C. 427, 23 S. E. 335; Cooper v. 
McKinnon, 122 N. C. 447, 29 S. E. 417; Pearre v. Folb, 123 
N. C. 239, 31 S. E. 475; Brown v. Nimocks, 124 N. C. 417, 
32 S. E: 743; “Taylom-v. Lauer iZ/ aN eGee 197, 3/5. 4 097% 
Odom vy. Clark, 146 N. C. 544, 60 S. E. 513. 

Same—Deed to Secure Advancements. — Where the pur- 
pose of a deed is to secure payment not only of pre-existing 
debts but also of debts to be contracted for advancements to 
aid grantors in carrying on their business then said deed 
is not a voluntary deed of assignment for the benefit of cred- 
itors, within the meaning of this and the following section. 
Commissioner of Banks v. Turnage, 202 N. C. 485, 486, 163 S. 
aol. 
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Sec. 
22-34. Where no suggestion of fraud, discharge 


granted. 

. Continuance granted for cause. 

. Where fraud in issue, discharge only after 
trial. 

3-37. If fraud found, debtor imprisoned. 

23-38. Effect of order of discharge. 


Art. 5. General Provisions under Articles 
2, 8, and 4. 


. Superior court tries issue of fraud. 

. Insolvent released on giving bond. 

1. Surety in bond may surrender principal. 
2. Creditor liable for jail fees. 

. False swearing; penalty. 

. Powers of trustees hereunder. 


. Jail bounds. 


Art. 6. Practice in Insolvency and Certain Other 
Proceedings. 
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23-46. Unlawful to solicit claims of creditors in 
proceedings. 

23-47. Violation of preceding section a misde- 
meanor. 


Art. 7. Bankruptcy of Taxing, etc., Districts, 
Counties, Cities, Towns and Villages. 


23-48. Local units authorized to avail themselves 
of provisions of bankruptcy law. 


Same—Mortgage.—Where a mortgage is made of the 
entirety of a large estate for pre-existing debts (omitting 
only an insignificant remnant of property) the mortgage is 
in effect an assignment for the benefit of creditors secured 
therein. National Bank v. Gilmer, 117 N. C. 416, 23 S. 
E. 333; Nat’l Bank v. Gilmer, 116 N. C. 684, 22 S. E. 2. 

Same—Chattel Mortgages.—A chattel mortgage, attempted 
to be executed by an insolvent corporation owing other 
creditors, to secure a pre-existing debt on practically all 
of its property, will be treated as an assignment and void, 
unless the requirements of the statute have been com- 
plied with, and no lien otherwise on the property de- 


scribed therein can be thereby created. Banking, etc., 
Co. v. Tobacco Co:, 188 Ne C. 177, 124° S:; Es 158: 
But a chattel mortgage on a stock of goods, securing 


the purchase price, cannot be deemed an assignment for 
the benefit .of creditors where the secured debt is con- 
temporaneous with the contract of purchase, as a part 
of one continuous transaction. Cowan v. Dale, 189 N. C. 
6845 el 2ser On melo 5. 

A chattel mortgage of an insolvent corporation, executed 
and registered before the appointment of a receiver for it, 
will not be construed under the provisions of this section as 
in effect an assignment for the benefit of creditors in the 
absence of the fact that the property covered by the mort- 
gage constitutes practically all of the property of the insol- 
vent. Vanderwal v. Vanco Dairy Co., 200 N. C. 314, 315, 
T56nSe eros 

By Whom Made—Corporations.—The U. S. Supreme Court 
has held that a corporation, through its proper officers, 


may make an assignment for the benefit of creditors. Potts 
v. Wallace, 146 U. S. 689, 13 S. Ct. 196, 36 L. Ed. 1135. 
Same—Partnership.—_In Tracy v. Tuffly, 134 U. S. 206, 


10 S. Ct. 527, 33 L. Ed. 879, it is held that a partnership, 
whether general or limited, may, through its proper officers, 
make an assignment for the benefit of creditors. 

Same—Trustees.—In accordance with the rule that trus- 
tees must unite to pass any title to property jointly held 
by them, where there are two or more trustees of the prop- 
erty of insolvents, all should join therein. Wilber v. Almy, 
12 How. 180, 13 L. Ed. 944. 

Applies to Sureties——The provision that all debts of the 
maker become due at once applies to the sureties upon a 
note of the assignor. Pritchard v. Mitchell, 139 N. C. 54, 
SLyias a/Sse 

Effect of Void Assignment.—If a deed of assignment for 
the benefit of creditors becomes void as to creditors its 
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primary and essential purpose is defeated, and it is totally 
invalid. The assignee does not take the property for his 
own benefit, but for the benefit of the creditors, and while 
he holds the legal title they are really the equitable own- 
ers to the extent of their claims. Whatever defeats their 
interest defeats the object of the trust and, consequently, 
the trust itself. Cooper v. McKinnon, 122 N. C. 447, 450, 
ise E417: 

Same—Fraud Need Not Be Shown.—A voluntary convey- 
ance, declared invalid for not complying with the provisions 
of this and the following sections, is not only void as to 
bona fide unsecured creditors, but inter partes; and hence 
it would be unnecessary for such creditors to show fraud 
in its procurement in order to set it aside. Powell Brothers 
v. Lumber Company, 153 N. C. 52, 68 S. E. 926. 

What Constitutes a Preference.—No preference is given 
either at common law or in equity, or by statute, for clerk 
hire in a store for services rendered prior to the appoint- 
ment of a receiver for the owner, on application of creditors. 
Mascot Stove Mfg. Co. v. Turnage, 183 N. C. 137, 110 S. E. 
779. 

Same—When Certain Creditors Omitted.—An assignment 
for the benefit of creditors, omitting certain other credi- 
tors, is invalid as a preference. Taylor v. Lauer, 127 N. C. 
157) SHAE, 197. 

Effect of Subsequent Bankruptcy.—Where an assignment 
for the benefit of creditors was made under this section 
“more than four months before the debtor was adjudged a 
bankrupt under the federal law, the assignment was valid 
and whatever was done under it was valid. The court of 
bankruptcy cannot take retroactive cognizance of trusts be- 
yond four months and hence will merely administer the 
estate as it exists at the time of the adjudication. In re 
Carver, 113 Fed. 138, 139. ; 

Assignment Irrevocable.—It has been held in Baring v. 
Dabney, 19 Wall. 1, 22 L. Ed. 90, that a voluntary assign- 


ment for the benefit of creditors, if assented to by the 
creditors, or a considerable portion of them, becomes ir- 
revocable. 

Former Provisions.—This section formerly contained the 


following paragraph: ‘A schedule of all preferred debts 
shall be filed under oath by the assignor in the office of 
the clerk of the superior court of the county in which such 
assignment is made, stating the names of the preferred 
creditors, the amount due each, when the debt was made, 
and the circumstances under which the said debt was con- 
tracted, and the said schedule shall be filed within five 
days of the registration of such deed of assignment.” 

The object of the act was to give the creditors a con- 
venient opportunity of ascertaining the nature of the pref- 
erences, and to put such information, verified by the oath 
of the assignor, in such form and place as to be equally 
accessible to all. The provision was construed as manda- 
tory. Brown & Co. v. Nimocks, 124 N. C. 417, 420, 32 Sh 
E. 743; Frank v. Heiner, 117 N. C. 79, 23 S. EB. 42; Glanton 
vy. Jacobs, 117 N. C. 427, 2 S. E. 335; National Bank v. 
Gilmer, 117 N. C. 416, 424, 23 See Res 

For other cases construing this provision, see Cooper v. 
McKinnon, 122 N. C. 447, 29 S. E. 417; Brannock v. Bran- 
nock, 32 N. C. 428, 429. 


§ 28-2. Trustee to file schedule of property.— 
Upon the execution of such deed of trust, the trus- 
tee. whether named therein or appointed as here- 
after provided for, shall file with the clerk of the 
superior court of the county in which said deed of 
trust is registered, within ten days after the regis- 
tration thereof, and inventory under oath, giving 
a complete, fuli and perfect account of all prop- 
erty that has come into his hands or to the hands 
of any person for him, by virtue of such deed of 
trust, and when further property of any kind not 
included in any previous return comes to the 
hands or knowledge of such trustee he shall return 
the same as hereinbefore prescribed within ten 
days after the possession or discovery thereof. 
(Rev., s. 968; 1893, c. 453, s. 2; C. £ 1610.) 


Section Mandatory.—An assignment for the benefit of 
creditors is void unless the formalities of this section are 
complied with as to filing an inventory of the property, and 
will be set aside at the suit of a creditor whose debt is not 
therein provided for. Odom v. Clark, 146 N. C. 544, 60 S. 
E. 513. Arete 

If the provisions of this section are not complied with, the 
deeds of trust are void. Virginia Trust Co. v. Pharr 
Estates, 206 N. C. 894, 175 S. E. 186. 
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Cited in Flowers v. American, etc., Chemical Co., 199 N. 
CoRA5G Lda Be 7001 


§ 23-3. Trustee to recover property conveyed 
fraudulently or in preference.—It is the duty of 
the trustee to recover, for the benefit of the estate, 
property which was conveyed by the grantor or 
assignor in fraud of his creditors, or which was 
conveyed or transferred by the grantor or assignor 
for the purpose of giving a preference. A prefer- 
ence, under this section, shall be deemed to have 
been given when property has been transferred or 
conveyed within four months next preceding the 
registration of the deed of trust or deed of assign- 
ment in consideration of the payment of a pre-ex- 
isting debt, when the grantee or transferee of such 
property knows or has reasonable ground to believe 
that the grantor or assignor was insolvent at the 
time of making such conveyance or transfer. 
(1909, c. 918, s. 2; C. S. 1611.) 


Editor’s Note.—For a discussion of preference under the 
Bankruptcy Act, see Wilson v. Taylor, 154 N. C. 211, 70 S. 
E. 286. 

General Effect of Section.—On proper consideration of this 
section, its terms and purpose, it is clear that the legisla- 
ture intended to prohibit and avoid, as a wrongful prefer- 
ence, any and every disposition of real or personal property, 
absolute or conditional, by which a creditor, in considera- 
tion of an existent or antecedent debt and within four 
months of a general assignment by his debtor, acquires title 
to such debtor’s property or any interest therein or lien 
thereon, when he knew or had reasonable ground to believe 
that his grantor or assignor was insolvent at the time the 
transfer or conveyance was made. Wooten v. Taylor, 159 
N. C. 604, 76 S. E. 11; Teague v. Howard Grocery Co., 175 
Nz C5195; 198; 95S: Es 173: 

Preferences Valid at Common Law.—A debtor unable to 
pay his indebtedness in full, has an undoubted right, in the 
absence of a statute, to make preferences in the distribution 
of his property among the creditors, when the appropriation 
is absolute and with no reservation for his own benefit to 
the injury of creditors unprovided for. Guggenheimer v. 
Brookfield, 90 N. C. 232, 234. 

At common law a debtor may, in the exercise of the 
power arising from the ownership of property, if acting con- 
scientiously and without collusion, prefer certain of his 
creditors to the detriment or exclusion of the others. United 
States Rubber Co. v. American Oak Leather Co., 181 U. S. 
434, 21 S. Ct. 670, 45 L. Ed. 938. 

Real and Personal Property Included.—This section re- 
quiring the trustee in a general assignment for creditors to 
recover property ‘‘conveyed or transferred by the grantor or 
assignor’’ in preference, within the four months period, in- 
cludes within their meaning both real and personal property, 
and the general methods by which the title is passed or in- 
terest therein created and extends to an executed contract 
of sale. Teague v. Howard Grocery Co., 175 N. C. 195, 95 
Si 123: 

The Four Months’ Period.—The four months’ period men- 
tioned in this section is to be counted from the time the 
transfer or conveyance was made, and not from the time of 
its registration. Wooten v. Taylor, 159 N. C. 604, 76 S. 
Be Al 

Effect of Preference in Deed.— A deed of general assign- 
ment for the benefit of creditors, by expressly making a 
prior mortgage of the grantor’s property, wherein an unlaw- 
ful preference is given, subject thereto, will not, of itself, 
prevent a recovery of the property conveyed in the mort- 
gage by the trustee in the deed in trust for the general 
creditors. Wooten v. Taylor, 159 N. C. 604, 76 S. E. 11. 

A chattel mortgage on a stock of goods to secure the pur- 
chase price, the mortgagor retaining possession is not a 
preference within this section. Cowan v. Dale, 189 N. C. 
684, 128 S. E. 155. 

Judgment Not a Preference Prohibited by This Section.— 
A judgment duly rendered by a court of competent juris- 
diction against a debtor assigning his property to a trustee 
for the benefit of creditors is not a transfer or conveyance 
of property by the assignor, although the judgment is ren- 
dered within four months prior to the assignment to the 
trustee, and the judgment is not a preference prohibited by 
this section, and will not be declared void upon suit of 
the trustee. Pritchett v. Tolbert, 210 N. C. 644, 188 S. E. 
ype 

Execution on Personalty Prior to Registration of Deed of 
Assignment Creates Prior Lien.—Where a valid judgment 
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is rendered within four months prior to an assignment for 
benefit of creditors by the judgment debtor, and execution 
is issued thereon and personal property of the debtor levied 
upon prior to the registration of the deed of assignment, 
the judgment is a lien upon the personal property levied 
upon prior to the title of the trustee in the deed of as- 
signment. Pritchett v. Tolbert, 210 N. C. 644, 188 S. E. 71. 

Meaning of Insolvent.—Insolvent means unable to meet 
liabilities after converting all of the property or assets be- 
longing to the person or estate into money, at market prices, 
and applying the proceeds, with the cash previously on 
hand, to the payment of them. Silver Valley Mining Com- 
pany v. North Carolina Smelting Company, 119 N. C. 417, 
418, 25 S. BE. 954. 4 ; 

Same—Applied to Corporation.—A corporation is not in- 
solvent, so as to render a mortgage of its property fraudu- 
lent, so long as it has property sufficient, if converted into 
money at market prices, to meet its liabilities. Silver Valley 
Mining Company v. North Carolina Smelting Company, 119 
N. C. 417, 25 S. E.. 954. 

Debtor Whose Assets Exceed His Indebtedness.—Where 
a solvent debtor conveys practically all of his property to 
secure a pre-existing debt, having other creditors at the 
time, it does not create a preference within the intent and 
meaning of this section. Flowers v. American, etc., Chemi- 
cal Co., 199 N. C. 456, 154 S. E. 736 

Right and Duty to Defend Suits.—It is the duty of as- 
signees for the benefit of creditors, who have once accepted 
the trust, not only to appear, but so far as the nature of 
the transaction and the facts and circumstances of the case 
will admit or warrant, to defend suits to set aside the as- 
signments. Chittenden v. Brewster, 2 Wall. 1915 leeds 
839. 


$ 23-4. Substitute for incompetent trustee ap- 
pointed in special proceeding.—When a trustee 
raamed in a deed of assignment for the benefit 
of creditors has died or resigned or has in any 
way become incompetent to execute the trust, 
the clerk of the superior court of the county 
wherein said deed of assignment has been regis- 
tered is authorized and empowered, in a special 
proceeding in which all persons interested have 
been made parties, to appoint some discreet and 
competent person to act as such trustee and to 
execute all the trusts created in the original deed 
of assignment, according to its true intent and as 
fully as if originally appointed trustee therein. 
(1G15,¢.8176, $,1 5, C2 0:,.1612.) 


Cross Reference—As to appointment 
incompetent trustee, generally, see § 45-9. 


of successor to 


§ 23-5. Insolvent trustee removed unless bond 
given; substitute appointed.—Upon the complaint 
of any creditor of the assignor or trustee in such 
deed of trust, alleging under oath that the trustee 
named therein is insolvent, and asking that he be 
required to give bond or be removed, it is the 
duty of the clerk of the superior court of the 
county in which such deed of trust is registered, 
upon a notice of not more than ten days to such 
trustee, to hear the complaint. If upon such hear- 
ing the clerk is satisfied that such trustee is in- 
solvent, he shall remove such trustee and appoint 
some competent person to execute the provisions 
of such deed of trust, unless such insolvent trustee 
shall file with the clerk a good and sufficient bond, 
to be approved by him, in a sum double the value 
of the property in the deed of trust, payable to 
the state of North Carolina, and conditioned that 
such trustee shall faithfully execute and carry 
into effect the provisions of said deed of trust. 
(Rev., 8.'969: 1898,°¢.1.453;.8..950C, 1.0.1613;) 


In General.—While formerly it was entirely competent for 
a debtor to assign his property to an insolvent person who 
was otherwise qualified to execute the provisions of the 
deed of trust for the benefit of creditors, the policy of the 
law has since been declared by this section to throw greater 
safeguards around such transactions by requiring every 
trustee of this kind to give bond when proper application for 
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that purpose is made to the clerk. Preiss v. Cohen, 112 N. 
CoP 278) 2825817 2S; asa 520: 

§ 23-6. Trustee removed on petition of credi- 
tors; substitute appointed—Upon the written pe- 
tition of one-fourth of the number of the credi- 
tors of the grantor or assignor whose claims 
aggregate more than fifty per cent of the total 
indebtedness of said grantor or assignor, the 
clerk of the superior court of the county in which 
said deed of trust or deed of assignment is regis- 
tered, upon a notice of not more than ten days 
to said trustee of said petition, shall remove said 
trustee and appoint some competent person to 
execute the provisions of such deed of trust or 
deed of assignment. (1909, c. 918, s. 3; C. S. 
1614.) 


§ 28-7. Substituted trustee to give bond.—Upon 
the removal or resignation of any trustee it is 
the duty of the clerk to require the person ap- 
pointed to execute the provisions of such deed of 
trust, before entering upon his duties, to file with 
the clerk a good and sufficient bond, to be ap- 
proved by him in a sum double the value of the 
property in said deed of trust, payable to the 
state of North Carolina, and conditioned that 
such person shall faithfully execute and carry 
into effect the provisions of said deed of trust. 
(Rev, S.- 97031893, c.° 453, s.37 1909) ‘c.. 915, "s.34; 
1915, CrdvOrsats a. Lolo) 


§ 23-8. Only perishable property sold within 
ten days of registration—It is unlawful for any 
trustee, whether named in such deed of trust 
or appointed by a clerk of the superior court, to 
sell any part of the property described in such 
deed of trust within ten days from the registra- 
tion thereof, unless such property or some part 
thereof be perishable, in which case he may sell 
such property as is perishable, according to the 
powers conferred upon him in said deed of trust. 
(Rev., s. 971; 1893, c. 453, s. 4; C. S. 1616.) 


§ 23-9. Creditors to file verified claims with 
clerk; false swearing misdemeanor.—All creditors 
of the maker of such deed of trust shall, before 
receiving payment of any amount from the said 
trustee, file. with the clerk of the superior court 
a statement under oath that the amount claimed 
by him is justly due, after allowing all credits and 
offsets, to the best of his knowledge and belief. 
Any creditor who shall knowingly swear falsely 
in such statement shall be guilty of a misde- 
meanor. (Rev., ss. 972; 3617; 1893, c. 453, ss. 
6, 7c Ca eeel me) 


Creditors Claiming Estoppel.—Creditors, who claim under 
a deed of trust and file their claims to share in the proceeds 
of sale, cannot be heard to impeach its provisions. Chard v. 
Warren, 122 sN. CG. 755) DONS Be 37a 


§ 23-10. Priority of payments by trustee—The 
trustee, after paying the necessary costs of the 
administration of the trust, shall pay as speedily 
as possible (1) all debts which are a lien upon ° 
any of the trust property in his hands, to the 
extent of the net proceeds of the property upon 
which such debt is a lien; (2) wages due to work- 
men, clerks, traveling or city salesmen, or serv- 
ants, which have been earned within three months 
before registration of said deed of trust or deed 
of assignment, and (3) all other debts equally 
ratable. (1909, c. 918, s. 5; C. S. 1618.) 

No Discrimination Except as Provided.—Except for the 
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two classes mentioned in 
among creditors is forbidden. 
604, 608, 76 S. E. il. 


§ 28-11. Trustee to account quarterly; final 
account in twelve months.—The trustee, whether 
named in the deed of trust or appointed by a 
clerk of a superior court, shall within three 
months from the registration of such deed of 
trust, and at each succeeding period of three 
months, file with the clerk of the superior court 
of the county in which the same is registered an 
account under oath, stating in detail his receipts 
and disbursements and his action as trustee, and 
within twelve months he shall file his final ac- 
count of his administration of his trust. The 
clerk may upon good cause shown extend the 
time within which the quarterly and final accounts 
herein provided for are to be filed. (Rev., s. 973; 
18938) oc. 453, si 5; CHrSenG195) 


this section all discrimination 
Wooten v. Taylor, 159 N. C. 


§ 23-12. Trustee violating duties guilty of mis- 
demeanor.—If any trustee in a deed of trust for 
the benefit of creditors shall fail to file his in- 
ventory as required by law, or shall knowingly 
make any false statement in such inventory, or 
shall knowingly fail to include any property 
therein, or shall sell any part of the property 
described in the deed of trust within ten days 
unless such property so sold be perishable, or 
shall fail to file either of the quarterly accounts 
or the final accounts as required by law, or shall 
knowingly make any false statement in such 
quarterly or final account, or shall knowingly 
fail to include any property, money or disburse- 
ment in such quarterly or final account, he shall, 
in either case, be guilty of a misdemeanor. 
(Rev., s. 3689; 1893, c., 453, s. 8; C. S. 1620.) 


Art. 2. Petition of Insolvent for Assignment 


for Creditors. 


§ 23-13. Petition; schedule; inventory; affidavit. 
—Every insolvent debtor may present a petition 
in the superior court, praying that his estate may 
be assigned for the benefit of all his creditors, and 
that his person’ may thereafter be exempt from 
arrest or imprisonment on account of any judg- 
ment previously rendered or of any debts previ- 
ously contracted. On presenting such petition, 
every insolvent shall deliver therewith a schedule 
containing an account of his creditors and an in- 
ventory of his estate, which inventory shall con- 
tain— 

1. A full and true account of his creditors, 
with the place of residence of each, if known, and 
the sum owing to each creditor, whether on 
written security, on account, or otherwise. 

29. A full and true inventory of his estate, real 
and personal, with the encumbrances existing 
thereon, and all books, vouchers and securities 
relating thereto. 

3 A full and true inventory of all property, real 
and personal, claimed by him as exempt from 
sale under execution. 

He shall annex to his petition and schedule the 
following affidavit, which must be taken and sub- 
scribed by him before the clerk of the superior 
court, and must be certified by such officer: - 
do swear (or affirm) that the 
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are herewith delivered, are in all respects just 
and true; that I have not at any time or in any 
manner disposed of or made over any part of my 
estate for the future benefit of myself or my 
family, or in order to defraud any of my creditors; 
and that I have not paid, secured to be paid, or in 
any way compounded with any of my creditors, 
with a view that they, or any of them, should 
abstain or desist from opposing my discharge: 
so help me, God. (Rev., s. 1930; Code, ss. 2942, 
2943, 2944; 1868-9, c. 162, ss. 1, 2, 3; Cr Sel oel.) 

Cross References.—As to prohibiting imprisonment for 
debt, see Const., Art. I, §§ 16, 17. As to provisional remedies 
by arrest and bail, see § 1-409 et seq. See also, § 1-311 as 
to execution against the person. 

Constitutional Provisions.—The Constitution gives, in ex- 
press terms, to the Legislature the power to regulate the 
manner in which a debtor shall surrender his property for 
the use of his creditors, and he must pursue the regulations 
which may be thus prescriped, in order to secure his per- 
son from arrest for his debt. Crain v. Long, 14 N. C. 371. 

When Debtor Not under Arrest.—A petitioner not under 
arrest must show that he has complied with the provisions 
of this section and obtain an order of discharge under sec- 
tions 23-14,’ 23-15. Howie v. Spittle, 156 N. C. 180, 72 S. E. 
207. 

Facts Set Out.—Defendant having filed the schedule of his 
property, it was not only proper, but necessary, that he 
should set out the facts showing what right, title, estate 
and interest he held in the real estate. Edwards v. Sorrell, 
150 N. C. 712, 716, 64S. E. 898. 

Defendant in Alienation Suit—A suit by one charging 
the defendant with alienating the affections of his wife, and 
arresting and holding him for bail under the affidavits re- 
quired, is one entitling the defendant to the benefit of this 
section for the relief of insolvent debtors. Edwards v. Sor- 
rell, 150 N. C. 712, 64 S. E. 898. 


§ 23-14. Clerk to give notice of petition.—On 
receiving the petition, schedule and affidavit, the 
clerk of the superior court shall make an order 
requiring all the creditors of such insolvent to 
show cause before said officer, within thirty days 
after publication of the order, why the prayer of 
the petitioner should not be granted, and shall 
post a notice of the contents of the order at the 
courthouse door and three other public places in 
the county where the application is made for 
four successive weeks; or, in lieu thereof, shall 
publish the same for three successive weeks in 
any newspaper published in said county, or in 
an adjoining county. (Rev., s. 1931; Code, ss. 
2945, 2946; 1868-9, c. 162, ss. 4, 5; C. S. 1622.) 


§ 28-15. Order of discharge and appointment of 
trustee.—If no creditor oppose the discharge of 
the insolvent, the clerk of the superior court be- 
fore whom the hearing of the petition is had shall 
enter an order of discharge and appoint a trustee 
of all the estate of such insolvent. (Rev., s. 1932; 
Code, s. 2947; 1868-9, c. 162, s. 6; Cc. $1623.) 


§ 23-16. Terms and effect of order of discharge. 
—The order of discharge shall declare that the 
person of such insolvent shall forever thereafter 
be exempted from arrest or imprisonment on ac- 
count of any judgment, or by reason of any debt 
due at the time of such order, or contracted for 
before that time, though payable afterwards. But 
no debt, demand, judgment or decree against any 
insolvent, discharged under this chapter, shall be 
affected or impaired by such discharge, but the 
same shall remain valid and effectual against all 
the property of such insolvent acquired after his 
discharge and the appointment of a trustee; and 
the lien of any judgment or decree upon the prop- 
erty of such insolvent shall not be in any manner 
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affected by such discharge. (Rev., s. 1933; Code, 
s. 2950; 1868-9, c. 162, s. 9; C. S. 1624.) 

Cross Reference—See cross reference note under § 23-13. 

Property Subsequently Acquired Liable.—This section 
protects from future arrests for the same debt such as have 
surrendered their property; though after-acquired property 
may be subject to execution and sale, in proper cases. 
Burgwyn v. Hall, 108 N. C. 489, 13 S. E. 222. See also 
Brown v. Long, 22 N. C. 138 which holds that the sub- 
sequently acquired property of a discharged debtor may be 
reached in equity. 

§ 23-17. Suggestion of fraud by opposing cred- 
itor.—Every creditor opposing the discharge of 
the insolvent may suggest fraud and set forth the 
particulars thereof in writing, verified by his 
oath: but the insolvent shall not be compelled to 
answer the suggestions of fraud in more than one 
case, though as many creditors as choose may 
make themselves parties to the issues in such 
cases. (Rev., s. 1934; Code, s. 2948; 1868-9, c. 
G2 eso Conk Ge5:) 

In Bastardy Proceeding.—A mother of a bastard child, to 
whom an allowance has been made in bastardy proceedings, 
is such a creditor of the father of her child as to permit her 
to oppose the insolvent’s discharge by suggesting fraud in 
answer to his petition. State v. Parsons, 115 N. C. 730, 20 
S. E. Sil. 

Same—As to Fine and Costs.—When defendant in bastardy 
proceedings has been ordered to pay a fine and costs and 
allowance to the mother, only the State can suggest fraud 
as to the fine and costs. State v. Parsons, 115 N. C. 730, 
ALP Se 1a bilale 

Answer Does Not Suggest Fraud.—One who has another 
arrested and held to bail for alienating the affections of his 
wife does not raise an issue or suggestion of fraud under 
this section by answering the petition for discharge, and 
denying a statement therein made by petitioner that he is 
advised by counsel that, owing to the condition of the title 
to certain lunds scheduled, an execution could not issue 
against it, as such statement is surplusage. Edwards v. 
Sorrell, 150 N. C. 712, 64 S. E. 898. 

All Creditors Notified May Be Joined.—Where a debtor 
is arrested under different ca. sa.’s at the instance of several 
creditors, if he applies for his discharge as an insolvent 
debtor, and fraud is suggested in answer to his application, 
he has a right to require that all the creditors he may notify 
shall join in the trial of one issue, and the court will so di- 
rect. Williams v. Floyd, 27 N. C. 649. 

Same—Where Privilege Waived. — But this is for the 
ease of the debtor, and he may waive the privilege by join- 
ing issue with each creditor, and then a verdict in his favor 
in one case will not discharge him from the responsibility in 
the case of another creditor. Williams v. Floyd, 27 N. C. 
649. 

Art. 8. Trustee for Estate of Debtor Im- 


prisoned for Crime. 


§ 23-18. Persons who may apply for trustee for 
imprisoned debtor.—When any debtor is impris- 
oned in the penitentiary for any term, or ina 
county jail for any term more than twelve 
months, application by petition may be made by 
any creditor, the debtor, or by his wife, or any of 
his relatives, for the appointment of a trustee to 
take charge of the estate of such debtor. (Rev., 
s. 1943; Code, s. 2974; 1868-9, c. 162, s. 40; C. S. 
1626.) 

§ 23-19. Superior court appoints; copy of sen- 
tence to be produced.—The application must be 
made to the superior court of the county where 
the debtor was convicted; and upon producing a 
copy of the sentence of such debtor, duly certified 
by the clerk of the court, together with an aff- 
davit of the applicant that such debtor is actually 
imprisoned under such sentence, and is indebted 
in any sum, the clerk or the judge may immedi- 
ately appoint a trustee of the estate of such 
debtor. (Rev., s. 1944; Code, s. 2975; 1868-9, c. 
162 iss, 42-.C sSan16275) 
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§ 23-20. Duties of trustee; accounting; oath.— 
The trustee of the imprisoned debtor shall pay 
his debts pro rata. After paying such debts, the 
trustee shall apply the surplus, from time to time, 
to the support of the wife and children of the 
debtor, under the direction of the superior court. 
When the imprisoned debtor is lawfully dis- 
charged from his imprisonment, the trustee shall 
deliver to him all the estate, real and personal, of 
such debtor, after retaining a sufficient sum to 
satisfy the expenses incurred in the execution of 
the trust and lawful commissions therefor. The 
trustee shall make his returns and have his ac- 
counts audited and settled by the clerk of the su- 
perior court of the county where the proceeding 
was had, in like manner as provided for personal 
representatives. Before proceeding to the dis- 
charge of his duty, the trustee shall take and sub- 
scribe an oath, well and truly to execute his trust 
according to his best skill and understanding. 
The oath must be filed with the clerk of the supe- 
rior court. (Rev., ss. 1945, 1946, 1947: Code, ss. 
2900,9e978, 291 9ee 1868-9) C162, SSab4ae045.8 46s0 Ge 
S. 1628.) 


§ 23-21. Court may appoint several trustees.— 
The court has power, when deemed necessary, to 
appoint more than one person trustee under this 
chapter; but in reference to the rights, authorities 
and duties conferred herein, all such trustees shall 
be deemed one person in law. (Rev., s. 1948; 
Code, s. 2980; 1868-9, c. 162, s. 47; C. S. 1629.) 


§ 23-22. Court may remove trustee and appoint 
successor.—In case of the death, removal, resig- 
nation or Other disability of a trustee, the court 
making the appointment may from time to time 
supply the vacancy; and all proceedings may be 
continued by the successor in office in like man- 
ner as in the first instance. (Rev., s. 1949; Code, 
Ss. 2981; 1868-9, c. 162, s. 48; C. S. 1630.) 


Art. 4. Discharge of Insolvent Debtors. 


§ 23-23. Insolvent debtor’s oath.—Prisoners in 
order to be entitled to discharge from imprison- 
ment under the provisions of this article shal) 
take the following oath: 

I, ........, do solemnly swear (or affirm) that 
I have not the worth of fifty dollars in any 
worldly substance, in debts, money or otherwise 
whatsoever, and that I have not at any time since 
my imprisonment or before, directly or indirectly, 
sold or assigned, or otherwise disposed of, or made 
over in trust for myself or my family, any part 
of my real or personal estate, whereby to have 
or expect any benefit, or to defraud any of my 
creditors: so help me, God. (Rev., s, 1918a: 
Codefs) 2978 SRIG? 5005, Tl 77s cs 100, s: 1; 
1808, \¢. 746, S. 2°) 1810"c) 79%e0c, 802; 1830, c. 33; 
1838, c. 23; 1840, cc. 33, 34; 1852, c. 49; 1868-9, 
c. 162, s. 31; 1881, c. 76; C. S. 1631.) 

Constitutional.—This section does not contravene the con- 
Stitutional provision in regard to homestead and personal 
property exemptions as the prisoner can discharge himself 
from custody by paying the fine and costs or by comply- 
ing with the provisions of this article and taking the oath 
prescribed. State v. Williams, 97 N. C. 414, 416, 2 S. He sn0e 
; Liberal Construction.—In , Wood vy. Wood, 61 N. C. 538, it 
is stated that ch. 59 of the Rev. Code (the provisions of 
which are contained in this and the following sections) has 
always received a liberal interpretation. 

Debtor Must Follow Provisions.—The Constitution gives, 
in express terms, to the Legislature, the power to regulate 
the manner in which a debtor shall surrender his property 
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for the use of his creditors, and he must pursue the regula- 
tions which may be thus prescribed, in order to secure his 
person from arrest for his debts. Crain v. Long, 14 N. C. 


371. Griffin v. Simmons, 50 N. C. 145, 148. 
Cited in Moorefield v. Roseman, 198 N. C. 805, 806, 153 
Semen 399. 


§ 23-24. Persons imprisoned for nonpayment of 
costs in criminal cases.——The following persons 
may be discharged from imprisonment upon com- 
plying with this article and § 153-194: 

Every person committed for the fine and costs 
of any criminal prosecution. (Rev., s. 1915; Code, 
Reon 7 ok. C...c. .59,s. 17 1773..c:, 100) Ss. 1: 1808, 
Car t0,usee5 1810, cc. 797, 802; 1830, c. 33; 1838, 
Cece, 15640, cc. 33, 34; 1852, c: 49; 1868-9, c. 162, 
Ss. 26; 1933, c. 228, s. 9; C. S. 1632.) 


Editor’s Note.—Prior to Public Laws 1933, c. 228. sec. 9, 
this section contained a provision which read as follows: 
“Byery putative father of a bastard committed for failure to 
give bond, or to pay any sum of money ordered to be paia 
for its maintenance.” This provision was omitted by the 
amendment. 

Purpese——This section was manifestly intended to be 
construed as permitting a defendant convicted in a criminal 
proceeding, or found to be the father of a bastard child, to 
file a petition before the clerk designating the time when 
he wished to apply for a discharge. State v. Parsons, 115 
euC@ ri oGrt/oc,20 SE. 511. 

Construed with Sections 153-191 and 153-194.—This section 
does not repeal those enacted much later, (sections 153-191, 
153-194,) but the latter modify it. State v. Manuel, 20 N. 
C. 144, 146. All three sections being reenacted into the Re- 
visal at the same time, they must be construed together. 
State v. Morgan, 141 N. C. 726, 729, 53 S. E. 142. 

Where Workhouse Established—One committed for the 
fine and costs of a criminal prosecution, after remaining in 
jail twenty days, may be discharged upon complying with 
provisions of the next section. State v. Davis, 82 N. C. 610; 
State v. Williams, 97 N. C. 414, 2 S. E. 370, and this is so, 
although a workhouse has been established by the county 
commissioners in accordance with the provisions of sec. 153- 
209. State v. Williams, 97 N. C. 414, 2 S. E. 370. 

Where Three Indictments Exist.—There were three in- 
dictments against a prisoner to one of which he pleaded 
guilty, and judgment wis suspended on the payment 0 
costs, and he was found guilty on the other two, on one of 
which he was sentenced to imprisonment for ten days. After 
remaining in jail for the term of his imprisonment and 
days additional, the prisoner took the oath pre- 
it was held, that he 
State v. 


twenty : , 
scribed and applied for his discharge; 
was entitled to his discharge in all three v~ases. 


McNeely, 92 N. C. 829. 

Placed in Custody of Sheriff—An order in bastardy pro- 
ceedings, placing the defendant in custody of the sheriff was, 
by necessary implication, an order to imprison upon failure 
to pay the fine, allowance and costs; and the defendant was 
properly discharged under this section. State v. Burton, 113 


N. C, 655, 18 S. E.: 657. 
Cited in State v. Bradshaw, 214 N..C. 5, 197 S. EB. 564. 


§ 23-25. Petition; before whom; notice; service. 
—Every such person, having remained in prison 
for twenty days, may apply by petition to the 
court where the judgment against him was en- 
tered, praying to be brought before such court at 
a time and place to be named in the petition, and 
to be discharged upon taking the oath hereinbe- 
fore prescribed. The applicant shall cause ten 
days notice of the time and place of filing the pe- 
tition to be served on the sheriff or other officer 
by whom he was committed. In cases of convic- 
tion before a justice of the peace the clerk of the 
superior court of the county where the convicted 
person confined for costs is, may administer the 
oath and discharge the prisoner. (Rev., s. 1916; 
Code, ss. 2968, 2969; 1891, c. 195; RisG., Cao s48; 
ood Ppa wee 00, 5.15 1808. 4.ce 746, steeen 80 eC: 
797, 802; 1830, c. 33; 1838, c. 23; 1840, cc: 33, 34; 
1852. c. 49; 1868-9, c. 162, s. 28; 1874-5, c. 11; 
1868-9, .c, 162, s.. 27; 1873-4,..c.. 90: C..S, 1633.) 

A Proceeding in the Cause.—The application of an insol- 
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vent confined for the nonpayment of costs is a proceeding 
in the cause in which he was convicted, and should be made 
by petition to the court wherein the judgment against him 
was entered. State v. Miller, 97 N. C. 451, 1 S. E. 776. 

Where Clerk Refuses to Give Oath.—If the clerk should 
refuse to allow the prisoner to take the oath, the remedy is 
by an appeal to the judge holding the courts of that district 
and it is intimated that it is irregular for the judge of an 
adjoining district to release the prisoner on a writ of habeas 
corpus. State v. Miller, 97 N. C. 451, 1 S. E. 776. 


Twenty Day Provision Mandatory.—Whether a defendant 
has property or not, he must remain in jail the twenty days, 
or pay the fine and costs, since the officers could not 
waive the imprisonment, nor had the judge the power to 
dispense with it. State v. Davis, 82 N. C. 610, 613. 

Neither the judge nor solicitor has the right to allow a 
defendant in bastardy proceedings to take the insolvent’s 
oath and obtain his discharge without remaining in prison 
for twenty days. State v. Bryan, & N. C. 6ll. 

Effect of Discharge—The discharge of a debtor from 
prison, under this section, does not protect the debtor from 
arrest at the instance of any other creditor than the one at 
whose suit he was in priscn, though such other creditor 
had notice of the debtor’s application to be discharged. 
Griffin v. Simmons, 50 N. C. 145. 


§ 23-26. Warrant issued for prisoner.—The clerk 
of the superior court, or justice of the peace, be- 
fore whom such petition is presented shall forth- 
with issue a warrant to the sheriff, or keeper of 
the prison, requiring him to bring the prisoner 
before the court, at the time and place named for 
the hearing of the case, which warrant every such 
sheriff or keeper shall obey. (Rev., s. 1917; Code, 
5) 2970° R. C., c, 59, Ss. 1;°1773, c. 100, s. 1; 1808; 
Crdo. Se 1810; CC. 191, S025 1800, Co ido. 1838, c. 
23> 1840,. cc. 33, 34; 1852, c.. 49; 1868-9, c. 162, 
S205: C5. 3634.) 


§ 23-27. Proceeding on application. — At the 
hearing of the petition, if the prisoner has no vis- 
ible estate, and takes and subscribes the oath or 
affirmation prescribed in this article, the clerk of 
the superior court, or justice of the peace, before 
whom he is brought, shall administer the oath or 
affirmation to him, and discharge him from im- 
prisonment; of which an entry shall be made in 
the docket of the court, and, where the proceed- 
ing is before a justice of the peace, the justice 
shall return the petition and orders thereon into 
the office of the clerk of the superior court to be 
filed. (Rev., s. 1918; Code, s. 2971; R. C., c. 59, 
Gu licent 7 osm ComeL) OnmS mat cae SOS, aCe 746, s. 2; 1810, 
ec. 797, 802: 1830. c. 33; 1838, c. 23; 1840, cc. 33, 
34: 1852, c. 49; 1868-9, c. 162, s. 30; GS 1635!) 


Cross Reference.—See generally the annotations uncer § 
23-24. 

Improperly Discharged. — Where a debtor arrested and 
imprisoned for fraud did not tender the oath required by 
section 23-23, nor surrender his homestead and personal 
property exemptions, nor file the petition, nor give the 
notice required by section 23-25, he was improperly dis- 
charged upon an affidavit that he had theretofore made an 
assignment of all his property for the benefit of creditors 
and that he was at the date of the affidavit insolvent and not 
worth more than the exemptions allowed him by law as 
set apart to him. Raisin Fertilizer Co. v. Grubbs, 114 N. C. 
470, 19 S. E. 597. 


§ 23-28. Suggestion of fraud.—The chairman of 
the board of commissioners, and every officer in- 
terested in the fee bill taxed against such pris- 
oner, may oppose his taking the insolvent debt- 
or’s oath above prescribed, and file particulars of 
the suggestion in writing, in the court where the 
same shall stand for trial as prescribed in this 
chapter in other cases of fraud or concealment. 
(Rev., s. 1919; Code, s. 2973; 1868-9, c. 162, s. 32, 


Cc. S. 1636.) 
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§ 23-29. Persons taken in arrest and bail pro- 
ceedings, or in execution.—The following persons 
also are entitled to the benefit of this article as 
hereinafter provided: 

1. Every person taken or charged on any order 
of arrest for default or bail, or on surrender of 
bail in any action. 

2, Every person taken or charged in execution 
of arrest for any debt or damages rendered in any 
action whatever. (Rev., s. 1920; Code, s. 2951; 
1868-9, c.:162, s. 10; (CAS L637) 

Cross Reference.—As to 
1-439. 

Construed with Sections 1-417 and 1-419. — This section 
should be construed with sections 1-417 and 1-419, and, so 
construed, the remedies given by this section are in addition 
to those given by the other sections mentioned. Edwards 
vy. Sorrell, 150 N. C. 712, 64 S. E. 898. 

Broad Terms.—The terms of this section are as broad 
and sweeping as they well can be. They do not, in any view 
of them as to the purpose intended, imply limitation or 
discrimination. They plainly embrace “every person” 
taken or charged to be arrested by irtue of ‘‘any order ot 
arrest,’ not specially for a tort, or for fraud, or other par- 
ticular cause of action as to which a person may be ar- 
rested, but for any cause of action, no matter what may 
be its nature, if the person is arrested in a case wherein 
he may lawfully be so arrested. ‘They, in plain, strong 
terms, embrace any such arrest made or ordered to be 
made in any action whatever—that is, an action in which 
a person—a party—may be so arrested. Burgwyn v. Hall, 
108 N. C. 489, 492, 13 S. E. 222. 

Same—Tort Actions Included. — The benefits of the stat- 
ute extend as well to those arrested for torts as for debt, 
and the debt growing out of one is no more a debt and no 
more entitled to an extraordinary process for its collection 
than the other. Burgwyn v. Hall, 108 N. C. 489, 13 S. E. 
222. 

Any Cause Specified in Section 1-410.—The provisions of 
this section extend to and embrace every person arrested 
or to be arrested in a civil action on account of any cause 
of action specified in sec. 1-410. Burgwyn v. Hall, 108 N. C. 
489, 496, 13 S. E. 222. 

Nonresidents Included.—The benefits 
not confined to residents of this State. ‘There is no pro- 
vision in it, or any other statute, within our knowledge, 
that in terms or by reasonable implication declares that a 
nonresident shall not be discharged from arrest in a civil 
action, if he makes the complete surrender of his estate as 
prescribed. Burgwyn v. Hall, 108 N. C. 489, 496, 13 S. E. 
222. 

Where Motion to Vacate Denied.—Where a party is under 
arrest in a civil action and his motion to vacate the arrest 
has been denied, he may seek his discharge under the pro- 
visions of this section. Wing v. Hooper, 98 N. C. 482, 4 S. 
E. 463. 

Effect on Exemptions—A judgment debtor against whose 
person execution has been issued cannot be discharged ex- 
cept by payment, or giving notice and surrender of all 
property in excess of $50, and the effect of the execution 
against the person is to deprive him of his homestead and 
his personal property exemption over and abow- $50. Oakley 
vs Wasater, 172 N. C. 96; 89 S. B:, 1063. 

Meaning of “Debtor and Creditor.”—The term ‘‘debtor 
and creditor,’ employed generally and without precision in 
the statute as to persons arrested in civil actions, must be 
taken as meaning and applying to the plaintiff and defend- 
ant in the action in which the defendant shall be so ar- 
rested. They imply the plaintiff’s claiming and suing for 
damages for which the defendant is liable to him. Such in- 
terpretation is allowable and reasonable, with a view to 
effectuate the intention of the statute as to persons so ar- 
rested. Burgwyn v. Hall, 108 N. C. 489, 494, 13 S. E. 222. 


§ 23-30. When petition may be filed—Every 
person taken or charged as in the preceding sec- 
tion specified may, at any time after his arrest or 
imprisonment, petition the court from which the 
process issued on which he is arrested or im- 
prisoned, for his discharge therefrom, on his com- 
pliance with this chapter. (Rev., s. 1921; Code, 
52.952 Ro Cec. 59 Nsu8's 1868-9) c.0162) so 1eaC: 
S. 1638.) 


Persens Included.—This 


arrest and bail, see §§ 1-409 to 


of the section are 


section in broadest terms em- 
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braces ‘‘every person taken or charged as in the preceding 


section specified.” Burgwyn v. Hall, 108 N. C. 489, 493, 
13: Sy Be 222: j : 
Cause of Action Immaterial. — The debtor is entitled to 


be discharged upon the honest surrender of his property in 
the way prescribed, whether the cause of action on account 
of which he was arrested was a fraudulent debt, or a tort, 
or of other nature as to which he might be arrested. Bur- 
gwyn v. Hall, 108 IN| G49, t49 See Se Ove eee 

§ 23-31. Petition; contents; verification. — The 
petition shall set forth the cause of the imprison- 
ment, with the writ or process and complaint on 
which the same is founded, and shall have an- 
nexed to it a just and true account of all his es- 
tate, real and personal, and of all charges affect- 
ing such estate, as they exist at the time of filing 
his petition, together with all deeds, securities, 


‘books or writings whatever relating to the estate 


and the charges thereon; and also what property, 
real and personal, the petitioner claims as exempt 
from sale under execution, and shall have an- 
nexed to it an oath or affirmation, subscribed by 
the petitioner and taken before any person au- 
thorized by law to administer oaths, to the effect 
following: 

| Seer eS , the within named petitioner, do 
swear (or affirm) that the within petition and ac- 
count of my estate, and of the charges thereon, 
are, in all respects, just and true; and that I have 
not at any time or in any manner disposed of or 
made over any part of my property, with a view 
to the future benefit of myself or my family, or 
with an intent to injure or defraud any of my cred- 
itors: so help me, God. (Rev., s. 1922; Code, ss. 
2953, 2954; R. C., c. 59, s. 3: 1868-9, c. 162, ss. 12, 
1HBROTCL SS) IRS) 


§ 23-32. Notice; length of notice and to whom 
given.—Twenty days notice of the time and place 


‘at which the petition will be filed, together with 


a copy of such petition and the account annexed 
thereto, shall be personally served by such debtor 
on the creditor or creditors at whose suit he is ar- 
rested or imprisoned, and such other creditors as 
the debtor may choose, or their personal repre- 
sentatives or attorneys. If the person to be noti- 
fied reside out of the state, and has no agent or 
attorney in the state, the notice may be served on 
the officer having the claim to collect, or by two 
weekly publications in any newspaper in the state. 
(Revs; -s:-19233 -Code;, 5.029553 Ri. C. nen S9 sae: 
205. L778; ch 100) shx8271868-0, 08 162.05 fen ans: 
1640.) 

Effect of Notice——The party arrested and so seeking re- 
lief must notify the creditors or plaintiff at whose suit he 
is arrested, but he may or may not notify other creditors 
of his application to surrender his property and be dis- 
charged from arrest, and only such creditors as may be 
so notified will be affected by his discharge. Burgwyn v. 
Hall, 108 N. C. 489, 492, 13 S. E. 222. 

§ 23-33. Who may suggest fraud.—Every cred- 
itor upon whom the notice directed in § 23-32 
is served may suggest fraud upon the hearing of 
the petition, and the issues made up respecting the 
fraud shall stand for trial as in other cases. (Rev., 
s! 1994: Code. ‘s) 295629R) Core, 69.7s) 18: 1822 re 
1131, s.°4°°1885;c. 122°7868-0%c, 162, 5 16--Ces, 
1641.) 

Petitioner May Demand Oath and Jury Trial. — A peti- 
tioner is entitled to insist that suggestions of fraud, made 
by a creditor, shall be verified by the oath of the creditor 
and tried by a jury; and it is error in a judge to decide 
upon such suggestions, without submitting them in an 
issue to a jury. Purvis v. Robinson & Co., 49 N. C. 96. 
See also, State v. Carroll, 51 N. C. 458, 459. 
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§ 23-34. Where no suggestion of fraud, dis- 
charge granted.—If no creditor suggests fraud or 
opposes the discharge of the debtor, the justice 
of the peace or the clerk of the superior court be- 
fore whom the petition is heard shall forthwith 
discharge the debtor, and, if he surrenders any 
estate for the benefit of his creditors, shall ap- 
point a trustee of such estate. The order of dis- 
charge and appointment shall be entered in the 
docket of the court, and if granted by a justice 
of the peace a copy thereof shall be certified by 
him to the clerk of the superior court, where the 
same shall be recorded, and filed. (Rev., s. 1925; 
Godersweoo72 Ri C..c: 59)is), 1591773. 6 100- 1808; 
Pee conse 2 elolO, Cc. 79%5 Cc. 802" 1830) Cc, 33: °1838, 
c. 23; 1840, cc. 33, 34; 1852, c. 49: 1868-9, c. 162, 
mi0;, CS. 1642.) ; 

Proper Remedy to Secure Damages.—The proper remedy 
of the party seeking to establish and secure his damages 
for tort is to have a truste appointed, under this section, 
to hold and distribute among creditors when and as soon 


as all debts are ascertained. Burgwyn v. Hall, 108 N. C. 
HOSE, TSO SO we 


§ 28-35. Continuance granted for cause.—When 
it appears to the court that any debtor, who may 
have given bond for his appearance under this 
chapter, is prevented from attending court by sick- 
ness or other sufficient cause, the case shall be 
continued to another day, or to the next term, 
when the same proceedings shall be had as if the 
debtor had appeared according to the condition of 
his bond, and in the event of his death in the mean- 
time, his bond shall be discharged. (Rev., s. 1926; 
Goders: 2959; R.-C., c: 59; s. 10; 1822, c..1131,'s. 1; 
1868-9, c. 162, s. 18; C. S., 1643.) 


Cross Reference.—As to the insolvent’s bond, see § 23-40 
and annotations. 

When Sickness Excuses—The extreme sickness of the 
principal would excuse his nonappearance, and entitle him 
and his surety to a continuance if that appeared to the 


court. But where it was not made to appear, the court 
could not properly continue it. Buis v. Arnold, 53 
Nee. Gen 2305 204: 

Sickness of Surety No Excuse. — Under this section the 


sickness of the surety is no excuse for the default of the 
principal. Speight v. Wooten, 14 NaGaroess 


§ 28-36. Where fraud in issue, discharge only 
after trial—After an issue of fraud or conceal- 
ment is made up, the debtor shall not discharge 
himself as to the creditors in that issue, except by 
trial and verdict in the same, or by a discharge 
by consent. (Rev., s. 1927; Code, s. 2962; RoC; 
c. 59, s. 17; 1868-9, c. 162, s. 21; C. S. 1644.) 


When Applicable. — The provisions of this section only 
apply to cases where the defendant is in lawful custody and 
by virtue of an authority competent to order it. Houston 
& Co. v. Walsh, 79 N. C. 35, 36. 


§ 23-37. If fraud found, debtor imprisoned.—lf, 
on the trial, the jury finds that there is any fraud 
or concealment, the judgment shall be that the 
debtor be imprisoned until a full and fair disclo- 
sure and account of all his money, property or 
effects be made by the debtor. (Rev., s. 1928; 
Code, s. 2961; R. C., c. 59, s. 14; 1822, c. 1131, s. 4; 
1835, c. 12; 1868-9, c. 162, s. 20; C. S. 1645.) 

Must Surrender Whole Property. — An insolvent debtor 
included in his schedule “all his interest in certain property 
assigned to S. C.’? On cn issue found, the jury found the 
deed assigning such property fraudulent. It was held, that 
the debtor should be imprisoned until he should make a 
surrender of the whole of such property. Hutton v. Self, 


WIN? (oun 2Oon , 
Not in Execution as to Others.—A debtor convicted of 


fraudulent concealment of his effects, upon an issue be- 
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tween him and A, and ordered into custody thereupon, ac- 
cording to this section, is not in execution at the suit of B, 
another creditor, in whose case no such concealment was 
found or suggested. Folsom v. Gregory, 12 N. C. 233. 


§ 23-38. Effect of order of discharge.—The or- 
der of discharge under the last four articles of 
this chapter, whether granted upon a nonsugges- 
tion of fraud, upon the finding of a jury in favor 
of the debtor, or otherwise, shall be in like terms 
and have like effect as prescribed in § 23-16; 
except that the body of such debtor shall be free 
from arrest or imprisonment at the suit of every 
creditor, and as to him only, to whom the notice 
required may have been given; and the notices, 
or copies thereof, shall in all cases be filed in the 
office of the superior court clerk. (Rev., s. 1929; 
Code,si929602 RY Gy ce 59. Si tide, 1822) cealitadens: 
Ace SS barca lye LS68-0,8 CLO Ss: 1 Onn Ce San O468) 


Debt Not Discharged.—The discharge of the principal, 
under the insolvent debtor’s law, is not a discharge of the 
debt. Norment v. Alexander, 32 N. C. 71. 


Protects against Those Notified.—The discharge of an in- 
solvent protects him from arrest by those creditors only 
who had notice of his intention to apply for a discharge. 
Crain v. Long, 14 N. C. 371; Norment v. Alexander, 32 N. 
C. 71; Rountree v. Waddill, 52 N. C. 309, 312. 


Art. 5. General Provisions under Arti- 
cles 2, 3, and 4. 


§ 23-39. Superior court tries issue of fraud.— 
In every case where an issue of fraud is made up 
as provided in this chapter, the case shall be en- 
tered in the trial docket of the superior court, and 
stand for trial as other causes; and upon a find- 
ing by the jury in favor of the petitioner the 
judge shall discharge the debtor; if the finding is 
against the petitioner he shall be committed to 
jail until he makes full disclosure. (Rev., s. 1935; 
Code, s. 2949; 1868-9, c. 162, s. 8; C. S. 1647.) 


In General.—Upon the suggestion of fraud an issue is 
raised which should be entered upon the trial docket of the 
superior court and stand for trial as other causes. State v. 
Parsons, 115 N. C. 730, 20 S. E. 511. 


When Issue Can Be Made Up.—When one who applies to 
take the insolvent debtor’s oath, upon rendering a schedule, 
sets forth in his schedule that he has made a deed in trust 
of certain property to satisfy certain creditors, and sur- 
renders all his interests in the property mentioned in such 
deed, it is still competent for the opposing creditor to have 
an issue made up whether the said deed is not fraudulent, 
and if found fraudulent by a jury, to cause the debtor to 
be imprisoned until he surrenders the property itself. 
Adams vy. Alexander, 23 N. C. 501. 


When Jury Finds Deed Fraudulent.—Where an insolvent 
debtor, in filing his schedule, only surrenders his interest 
in certain property, conveyed by a deed in trust, and the 
jury, upon an issue, find the deed fraudulent, he must be 
imprisoned until he makes a surrender of the whole prop- 
erty so conveyed. Hutton v. Self, 28 N. C. 285. 


§ 23-40. Insolvent released on giving bond.— 
Every debtor entitled under the provisions of this 
chapter to discharge as an insolvent may, at the 
time of filing his application for a discharge or 
at any time afterwards, tender to the sheriff or 
other officer having his body in charge, a bond, 
with sufficient surety, in double the amount of the 
sum due any creditor or creditors at whose suit he 
was taken or charged, conditioned for the appear- 
ance of such debtor before the court where his peti- 
tion is filed, at the hearing thereof, and to stand 
to and abide by the final order or decree of the 
court in the case. If such bond be satisfactory 
to the sheriff, he shall forthwith release such 
debtor from custody. (Rev., s. 1936; Code, s. 
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2050; Re cmp en 27) 1868-0, G:)162,"5. 17; C.9. 
1648.) 


Cross Reference.—As to giving bond in surety company, 
see § 109-17. 

When Bond May Be Given. — The insolvent may give 
bond during the pendency of and until the final determina- 


tion of the proceedings. Howie v. Spittle, 156 N. C. 180, 
IER 74 AS ADE PLE. 
Sufficient Compliance.—A condition ‘“‘to appear and 


claim the benefit of the act, etc., and not depart without 
leave,” is substantially the same as that prescribed by the 
act. Mooring v. James, 13 N. C. 254. 

Who Prepares Bond.—Whether it is the duty of the offi- 
cer or the defendant to prepare the bond to be given for the 
defendant’s appearance. Quaere? Winslow v. Anderson, 20 
Near. 

Return Day Must Be Ce:tain. — The bond for the defend- 
ant’s appearance, under this section connected with the 
execution, is in the nature of process to compel an appear- 
ance, and the return day thereof must be ceztain. Winslow 
v. Anderson, 20 N. C. 2. 

Where Date in Bond Erroneous.—Where a bond was con- 
ditioned for the defendant’s appearace at the next term of 
court to be held upon a stated day, and, at the next term 
which sat at a date earlier than that mentioned in the bond, 
the defendant did not appear, it was error to take a judg- 
ment against him and his surety for default since there 
was no default of appearance according to the bond. Wins- 
low v. Anderson, 20 N. C. 2. 

Amount of Bond.—A bond given under this section for 
the appearance of an insolvent to court, is good if it is 
for double the original debt, exclusive of sinterest and costs, 
and judgment, on motion, may be rendered on it. Williams 
vy. Yarbrough, 13 N. C, 12. 

Defendant Cannot Object to Bond.—A defendant who has 

given bond under this section cannot object to the infor- 
mality of the bond, and pray a discharge on account there- 
of. Page v. Winningham, 18 N. C. 113. : 
Where Ca. Sa. Voidable-—Where a defendant gave bond 
under the insolvent act, and while he is at large by virtue 
thereof, he is not entitled to his discharge on account of the 
fact that the ca. sa. is voidable; nor can he move, under 
such circumstances, to quash the proceedings on that ac- 
count. Bryan v. Brooks, 51 N. C. 580. 

Defendant Bound to Attend.—The defendant in a ca. sa. 
bond, given under this section is bound to attend at every 
term until the cause is finally disposed of. Arrington v. 
Bass, 14 N. C. 95. 

When Condition in Bond Broken. — Where the defend- 
ant in the ca. sa. appeared at the return day of the writ, 
and upon an issue being made up, the cause was continued, 
and afterwards the defendant made a default; it was held, 
that the condition of the bond was broken, and the plaintiff 
entitled to judgment. Mooring v. James, 13 N. C. 254. 

§ 23-41. Surety in bond may surrender princi- 
pal.—The surety in any bond conditioned for the 
appearance of any person under this chapter may 
surrender the principal, or such principal may sur- 
render himself, in discharge of the bond, to the 
sheriff or other officer of any court where such 
principal is bound to appear, in the manner pro- 
vided in the chapter entitled Civil Procedure, ar- 
ticle Arrest and Bail. (Rev, s. 1937; Code, s. 
2063 she, C. 09, S.-c5. 1793, C. 100, 9 7 1798" c. 
DSO ves melee Cem Lai aS on OOS-On Cun LO, oS Oo 
Co S21649:) 

Cross References.—As to exoneration of bail in arrest and 
bail, see § 1-433. As to arrest of defendant by bail, see § 1- 
435. As to surrender of defendant by bail, see § 1-434. 

Right of Person Surrendered.—A person who is surren- 
dered in discharge of his bail is entitled to the benefit of 
this chapter for the relief of insolvent debtors. Smallwood 
v. Wood, 19 N. C. 356. 

Where Surrender to Be Made. — Sureties to a ca. sa. 
bond taken under this section to protect themselves by 
a surrender of their principal, must make it in the court to 
which the ca. sa. is returnable, or to the sheriff of that 
county; where the writ issues to another county, a surren- 
der to the sheriff of it is a nullity. Mooring v. James, 13 
INS C.9 254: 

Invalid Surrender.—Where a prisoner was brought into 
open court by his bail, and it was announced, publicly, that 
he was surrendered, but was unknown to the sheriff, 
to the plaintiff, and to the plaintiff’s counsel, and he was 
a stranger to all present, except to the bail and the pre- 
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siding judge, and upon being ordered in custody, he fled 
from the court-room and escaped, witlout having been in 
the custody of the sheriff, it was held that these facts did 
not amount to a valid surrender. Roundtree v. Waddill, 


52 N. C.. 309. 

Effect of Judgment against Surety.—When the principal 
obligor in a bond is regularly called at court, and, failing 
to appear, judgment is rendered against him and his surety, 
the surety has no right ex debito justiciae to come in on 
a subsequent day of the term and have the judgment set 
aside, in order to allow him to make a surrender of his 
principal. Reynolds v. Boyd, 23 N. C. 106. 


§ 28-42. Creditor liable for jail fees—When 
any debtor is actually confined within the walls 
of a prison, on an order of arrest in default of 
bail or otherwise, the jailer must furnish him with 
necessary food during his confinement, if the 
prisoner requires it, for which the jailer shall have 
the same fees as for keeping other prisoners. If 
the debtor is unable to discharge such fees, the 
jailer may recover them from the party at whose 
instance the debtor was confined. And at any 
time after the arrest, the sheriff or jailer may give 
notice thereof to the plaintiff, his agent or attor- 
ney, and demand security of him for the prison 
fees that accrue after such notice, and if the plain- 
tiff fails to give such security then the sheriff 
may discharge the debtor out of custody. (Rev., 
s, 19885 Code, $2965; Roo wic.269) 5, 5° tina, c: 
100, ss. 8, 9; 1821, c. 1103; 1868-9, c. 162, s. 24; C. 
S. 1650.) 

Common Law Provision.—By the common law an im- 
prisoned debtor was obliged to support himself, and, if un- 
able to Jo so, was dependent upon the humanity of the 
jailer or of others. Veal v. Flake, 32 N. C. 417, 420. 

Effect of Section—Where a man has been arrested and 
the issue has been continued from term to term, and his 
sureties have from time to time surrendered him and the 
issue has been decided against him and he has been com- 
mitted to prison in all these cases, at the instance of the 
creditor, it was held, that under this section the creditor is 
responsible to the jailer for his fees or allowance for the 
food furnished to the prisoner during the whole time ne 
was confined in jail. Veal v. Flake, 32 N. C. 417. 

Where Prison Bounds Allowed.—When a debtor is com- 
mitted to prison, and is '.rmitted to take the prison bounds, 
the jailor is not under any obligation, while he continues in 
the bounds, to furnish him provisions for his support, nor, 
of course, can the creditor, at whose suit he is confined, 
be compelled to reimburse the jailor for any sum so ex- 
pended. Phillips v. Allen, 35 N. C. 10. 

Sheriff Cannot Bring Action.—The action against the 
creditor for the jail fees of an insolvent debtor, given by 
this section to the jailor, cannot be maintained by the 
sheriff as the jailor’s principal. Bunting v. MclIlhenny, 61 
Ni GC; 1579; 

§ 23-43. False swearing; penalty.—If any in- 
solvent or imprisoned debtor takes any oath pre- 
scribed in this chapter falsely and corruptly, and 
upon indictment for perjury is convicted thereof, 
he shall suffer all the pains of perjury, and he 
shall never after have any of the benefits of this 
chapter, but may be sued and imprisoned as 
though he had never been discharged. (Rev., ss. 
1940, 3614; Code, s. 2964; R. C., c. 59, s: 25: 1793, 
cy 100) Sa 10-21868-95 ce 1G2s creo ew 1651.) 

Cross Reference.—As to punishment for perjury, 
14-209, 

§ 23-44. Powers of trustees hereunder. — Any 
trustee appointed under the last four articles of 
this chapter, as therein contemplated, is hereby 
declared a trustee of the estate of the debtor, in 
respect to whose property such trustee is ap- 
pointed for the benefit of creditors, and is in- 
vested from the time of appointment with all the 
powers and authority, and subject to the control, 
obligations and responsibilities prescribed by law 


see § 
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in relation to personal representatives over the 
estates of deceased persons; but all debts shall 
be paid by the trustees pro rata. (Rev., s. 1941; 
Gode.re. 20772 KR: C., ¢.’59, ss. 21, 23: 17732 c) 100, 
ss 5, 6; 1827, c. 44; 1830, c. 26, s, 2; 1868-9, c. 162, 
eda Ca, 01662,) 


§ 23-45. Jail bounds.—Any imprisoned debtor 
may take the benefit of the prison bounds by giv- 
ing security, as required by law, except as fol- 
lows: 


1. A debtor against whom an issue of fraud is 
found. 


2. Any debtor who, for other cause, is adjudged 
to be imprisoned until he makes a full and fair 
disclosure or account of his property. (Rev., s 
eee oue..s, 2966; RK. C., c, 89, s. 27; 1818, .c. 
964; 1868-9, c. 162, s. 25; C. S. 1653.) 


Cross Reference.—As_ to 
bounds, see § 153-54. 


regulations regarding prison 


Art. 6. Practice in Insolvency and Certain Other 
Proceedings. 


§ 28-46. Unlawful to solicit claims of cred- 
itors in proceedings. — It shall be unlawful for 
any individual, corporation, or firm or other as- 
sociation of persons, to solicit of any creditor 
any claim of such creditor in order that such in- 
dividual, corporation, firm or association may 
represent such creditor or present or vote such 
claim, in any bankruptcy or insolvency proceed- 
ing, or in any action or proceeding for or grow- 
ing out of the appointment of a receiver, or in 
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Sec. 

24-1. Legal rate is six per cent. 

24-2. Penalty for usury; corporate bonds may be 
sold below par. 

24-3. Time from which interest runs. 

24-4, Obligations due guardians to bear compound 
interest; rate of interest. 


§ 24-1. Legal rate is six per cent.—The legal 
rate of interest shall be six per cent per annum 
for such time as interest may accrue, and no more. 
(Rev., s. 1950; Code, s. 3835; 1895, c. 69; 1876-7, 


G.917-C. S: 2305.) 

Editor’s Note.—The distinction between the “legal tate” 
of interest, and the “lawful rate” of interest, which is 
maintained in some states, and which appears in some of 
the older cases of this State, Burwell v. Burgwyn, 100 N. C. 
389, 392, 6 S. E. 409, has not been preserved. Legal rate of 
interest implied the maximum rate at which interest could 
be charged upon an obligation in the absence of stipulation 
as to the rate; and a lawful rate of interest implied that 
rate of interest which could be lawfully stipulated without 
incurring the penalty of law. The former was six per cent, 
the latte: eight. See Burwell v. Burgwyn, 100 N. C. 389, 
392, 6 S. E. 409. This distinction is now abolished; as the 
maximum rate at which interest may be charged, with or 
without stipulation of the rate, cannot exceed six per 
centum per annum, under the provisions of this and the 
succeeding section. . 

This section declares the policy of the state with regard 
to usury. Pinnix v, Maryland Cas. Co., 214 N. C. 760, 767, 


200 S. E. 874. . 
Definition.—Interest is the compensation allowed by law, 
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any matter involving an assignment for the bene- 
fit of creditors. (1931, c. 208, s. 1.) 
Cross Reference.—As to restrictions on appearance for 


creditor in insolvency proceedings, etc., see § 84-9. 
Editor’s Note.—See 9 N. C. Law Rev. 348. 


§ 23-47. Violation of preceding section a misde- 
meanor.—Any individual, corporation, or firm or 
other association of persons violating any provi- 
sion of § 23-46 shall be guilty of a misdemeanor. 
(1931, ¢. 208; s. 3.) 


Art. 7. Bankruptcy of Taxing, etc., Districts, 
Counties, Cities, Towns and Villages. 


§ 23-48. Local units authorized to avail them- 
selves of provisions of bankruptcy law. — \Vith 
the approval of the local government commission 
of North Carolina and with the consent of the 
holders of such percentage or percentages ot its 
indebtedness as may be required by Public Act 
Number three hundred two of the Seventy-fifth 
Congress, First Session, entitled “An Act to 
amend an Act entitled ‘An Act to establish a uni- 
form system of bankruptcy throughout the United 
States’ approved July first, one thousand eight 
hundred ninety-eight and Acts amendatory there- 
of and supplementary thereto,” approved August 
sixteenth, one thousand nine hundred _ thirtvy- 
seven, as amended, any taxing district, local im- 
provement district, school district, county, city, 
town or village in the state of North Carolina is 
authorized to avail itself of the provisions of said 
act of congress as said act now exists or may be 
hereafter amended. (1939, c. 203.) 


Editor’s Note.—For comment on this enactment, see 17 N. 
CajeiReviee 3435 ; 


Interest. 
Sec. 


24-5. Contracts, except penal bonds, and judg- 
ments to bear interest; jury to distinguish 
principal. 

24-6. Judgment by default final, clerk ascertains. 

24-7. Interest from verdict to judgment added as 
costs. 


or fixed by the parties, for the use or forbearance of money, 
as damages for its detention. Brown v. Hialts, 15 Wall. 
177, 185;, 21s Kd. 128: 

Interest is not costs in any sense, and, when allowed, it 
should be decreed as damages, and be added to the damages 
awarded. The “Wanata,” etc. v. Avery et al., 95 U. S. 600, 
615, 24 L. Ed. 461. 


Within the Province of Legislature.—It is within the ex- 
clusive province of the lawmaking power to prescribe upon 
what conditions and at what rate interest can be allowed 
or contracted for, and what shall be a forfeiture of the right 
to collect it. Moore v. Beaman, 112 N. C. 558, 564, 17 S. E. 
676. 

Where Interest Rate Not Specified.—Where the statute 
providing for recovery of taxes does not specify the rate of 
interest to be employed, it is likely that the “legal rate,” 
six per cent per annum, applies. See 12 N. C. Law Rey. 39. 


A contract will be declared usurious when it appears that 
it was the purpose and intent of the lender to charge and 
receive a greater rate of interest than that allowed by law 
under this section. Polikoff v. Finance Service Co., 205 
N. C. 631, 172 S. E. 356. 

Insurance Companies Not Authorized to Charge Interest 
in Excess of Legal Rate.—Section 58-32 dealing with loans 
by insurance companies secured by insurance policies does 
not authorize insurance companies to charge interest in 
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excess of the legal rate prescribed in this section. Cowan 
v Security Life, etc., Co., 211 N. C. 18, 188 S. E. 812. 
Applied in Hackney v. Hood, 203 N. C. 486, 166 S. E. 323. 


§ 24-2. Penalty for usury; corporate bonds may 
be sold below par.—The taking, receiving, reserv- 
ing or charging a greater rate of interest than 
six per centum per annum, either before or after 
the interest may accrue, when knowingly done, 
shall be a forfeiture of the entire interest which 
the note or other evidence of debt carries with 
it, cr which has been agreed to be paid thereon. 
And in case a greater rate of interest has been 
paid, the person or his legal representatives or 
corporation by whom it has been paid, may re- 
cover back twice the amount of interest paid in 
an action in the nature of action for debt. In 
any action brought in any court cf competent ju- 
risdiction to recover upon any such note or other 
evidence of debt, it is lawful for the party against 
whom the action is brought to plead as a counter- 
claim the penalty above provided for, to wit, 
twice the amount of interest paid as aforesaid, 
and also the forfeiture of the entire interest. 
Nothing contained in this section or in § 24-1, 
however, shall be held or construed to prohibit pri- 
vate corporations from paying a commission on 
or for the sale of their coupon bonds, nor from 
selling such bonds for less than the par value 
thereof. (Rev., s. 1951; Code, s. 3836; 1895, c. 69; 
1903, 6.154"; AR76-7, ch 91s Cars: 2306) 


T. General Considerations. 
II. Substance Controls Nature of Transaction. 
A. General Doctrine. 
B. Specific Instances. 
III. Equitable Doctrines as Affecting Rights of Parties. 
A. Summary of Law and Conclusions. 
B. Exposition of Authorities. 
IV. Rights of Subsequent Purchasers. 
A. Summary of Law. 
B. Exposition of Authorities. 
V. Usury Laws as Affecting Corporations. 
VI. Pleading and Practice. 


Cross References. 

As to party seeking to recover on any usurious contract 
not allowed costs, see § 6-25. As to usurious loans on house- 
hold and kitchen furniture or assignments of wages made a 
misdemeanor, see § 14-391. As to applicability of usury pro- 
visions to pawnbrokers, see § 91-7. As to limitation of ac- 
tions to recover penalty and forfeiture of interest for usury, 
see § 1-53. 


I. GENERAL CONSIDERATION. 


Editor’s Note.—The former statute (Rev. Code, ch. 114; 
Rey. Stat., ch. 117) denounced a usurious contract as void 
as to the whole debt, principal and interest. This section, 
it will be noted, makes it void, not as to principal, but as 
to the interest only. Pinnix v, Maryland Cas. Co., 214 N. 
C. 760, 766, 200 S. E. 874. 

See 12 N. C. Law Rev., 279, for note in reference to this 
section. 

At Common Law and in This Country.—At common law 
the taking of any interest was an indictable offense (11 Am. 
& Eng. Enc., 379); hence, interest is now purely statutory, 
being chargeable in such cases and to such extent only as is 
expressly allowed by statute. The penalties for usury were 
formerly much severer in this State, and are still so in 
some other jurisdictions, notably in New York, where in 
certain cases the charging of interest above six per cent 
has been recently made indictable. The entire subject of 
the rate of interest and penalties for usury rests in legis- 
lative discretion, and the courts have no power other than 
to interpret and execute the legislative will. Smith v. Build- 
ing, etc., Association, 119 N. C. 249, 255, 26 S. E. 41. 

Effect of Usury Formerly and Now.—By the former law, 
the taint of usury made the contract void both as to prin- 
cipal and interest into whose hands it might come, and so 
likewise any appearance, shift or device whereupon or 
whereby an illegal rate of interest was received or taken 
was declared to be void. By the preceding section six per 
cent. is fixed as the legal rate of interest, and in case more 
than the rate allowed is taken, received, reserved, or 
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charged, the contract is not invalidated as to the principal, 
but the entire interest carried by the note or other evidence 
of debt, or otherwise agreed to be paid thereon, is, under 
this section, forfeited; and in case such greater rate has 
been paid, a remedy is given to the party paying the same 
to recover by action of debt twice the amount of the in- 
terest paid. Moore v. Woodward, 83 N. C. 531, 532. 

The forfeiture provided by this section will be enforced 
against the usurer, when he seeks to recover upon the 
usurious contract or transaction. His debt will be stripped 
of all its interest-bearing quality, and he will be permitted 
to recover only the principal sum loaned. If a sum in ex- 
cess of interest at the legal rate has not only been charged 
by the lender, but has also been paid by the borrower for 
the use of money, then the person, or his legal representa- 
tive, or the corporation by whom the same has been paid, 
may recover twice the amount paid in an action in the 
nature of action for debt. Sloan v. Ins. Co., 189 N. C. 690, 
128 S. E..2; Waters v. Garris, 188 N. C. 305, 124 S. EB. 334; 
Ripple v. Mortgage, etc., Corp., 193 N. C. 422, 425, 137 S. 
H.. 156. 

In Moore v. Beaman, 111 N. C. 328, 332, 16 S. E. 177, it 
was said that the provisions of the law forbidding usury are 
very clear and explicit. No one can possibly misunderstand 
them. If moved by avarice a party deliberately violates 
this law, he has no ground to complain that his punishment 
has been in the very respect which caused him to sin, and 
that in grasping after illegitimate interest he has lost also 
the legitimate interest which the law would have given a 
law-abiding citizen. 

A note otherwise valid is not rendered void either as to 
principal or interest by the taint of usury, but is subject 
only to the penalties and forfeitures of this section, one of 
which is the forfeiture of all interest when usury is prop- 
erly pleaded and proven. Pinnix v. Maryland Cas. Co., 214 
N. C. 760, 200 S. E. 874, overruling in this respect, Ward 
v. Sugg, 113 N. C. 489, 18 S. E. 695, 24 IL. R. A. 280; Ripple 
v. Mortgage; Jete?,‘Corp:, 6193 Na Ce 4227 3h Se ise 156, 
approving Ector v. Osborne, 179 N. C. 667, 103 S. E. 388, 13 
AS 12 *Ri61207: 

Our statute is copied from the national banking act, and 
has gone into the laws of many states in exactly the same 
form. Pinnix v. Maryland Cas. Co., 214 N. C. 760, 765, 200 
5. B.. 874, 

The usury statute will be strictly construed, and usury 
must be pleaded. Dixon v. Smith, 204 N. C. 480, 168 S. 
E. 683. 

Purpose of Statute—Distinction between the New and the 
Old Statute.—Both the former and the present statutes 
were enacted in restraint of excessive interest for the same 
general policy, and especially on the idea of protecting the 
borrower against the oppression of the lender, the chief 
difference being that a violation under the old statute in- 
validated the contract, working a forfeiture of the sum 
lent as well as of the interest, whereas the present law 
leaves the contract valid for the principal, but makes the 
interest forfeitable. Moore v. Woodward, 83 N. C. 531, 533. 

Created for the Benefit of Borrower.—Statutes prohibit- 
ing charging usury or an illegal rate of interest are en- 
acted for the benefit of the borrower. Ector v. Osborne, 179 
N. C. 667, 103 S. E. 388. 


Duty of Court to Carry out Legislative Intent.—The for- 
feiture of the entire unpaid interest and recovery back ot 
twice the interest paid is in the nature of a penalty in- 
tended to induce an observance of the statute, and it is 
the duty of the courts so to expound and apply the law as 
to carry out the legislative intent. Moore v. Woodward, 83 
No Ga 531e'533° 


Enforceability in the Absence of Penalty—Even in the 
absence of a penalty on charging usurious interest, such as 
contained in this section, a rate of interest above ‘the one 
prescribed by law would not be enforceable. Hughes v. 
Boones, 102 N. C. 137, 9 S. E. 286. 


Four Requisites of Usurious Transaction.—In order to 
constitute a usurious transaction, four requisites must ap- 
pear: (1) there must be a loan, express or implied; (2° 
there must be an understanding between the parties that 
the money lent shall be returned; (3) that for such loan a 
greater rate of interest than is allowed by law shall be paid 
or agreed to be paid, as the case may be; and (4) there 
must exist a corrupt intent to take more than the legal rate 
for the use of the money loaned. * * * A profit greater 
than the lawful rate of interest, intentionally exacted as a 
bonus for the loan of money, imposed upon the necessities 
of the borrower in a transaction where the treaty is for a 
loan and the money is to be returned at all events, is a 
violation of the usury laws, it matters not what form or 
disguise it may assume. Doster v. English, 152 N C. 
339, 341, 67 S. E. 754, approved in Monk vy. Goldstein, 172 
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N. C. 516, 519, 90 S. E. 519; Loan, etc., Co. v. Yokley, 174 
N. C. 573, 575, 94 S. E. 102; Ector v. Osborne, 179 N. C. 
667, 103 S. E. 388. 

Forbearance of Indebtedness or Loan of Money Essen- 
tial—It is universally held that in order that a transac- 
tion shall fall within the prohibition of the statutes against 
usury it is essential that there should be a contract for 
the forbearance of an existing indebtedness or a loan of 
money. Struthers v. Drexel, 122 U. S. 487, 7 S. Ct. 1293, 
30 I. Ed. 1216. See 29 Am. and Eng. Enc., p. 464, sec. 4, 
and note 5, where a large number of cases are cited in sup- 
port of the text. There is no exception to this universal 
rule, that there must be an extension of credit and an ille- 
gal compensation for it, knowingly taken, in order to con- 
stitute usury. This is recognized in the earliest cases on 
the subject up to the present time. Smithwick v. Whitley, 
152 N. C. 366, 367, 67 S. E. 914. 

Intent to Charge Usurious Interest——Where the lender 
of money intentionally charges the borrower a greater rate 
of interest than the law allows, and his purpose stands 
clearly revealed on the face of the instrument, a corrupt 
intent to violate the usury law on the part of the lender 
is shown. Riley v. Sears, 154 N. C. 509, 70 S. E. 997. 

Effect of Charging and Collecting Usury.—Where a usu- 
rious rate of interest on money has been paid by the bor- 
rower of money, the statutory penalty is double the amount 
of the usury, but where it is only charged, and not col- 
lected, the statute eliminates the usury and forfeits the 
interest on the amount of the loan. Ragan v. Stephens, 
7oeNee GG, 101,100 S. 5.. 196. 

Where Person Is Not Entitled to Statutory Penalty.— 
Where a debtor seeks the aid of a court of equity on the 
ground that his debt is tainted with usury, he may have 
the usurious element, if any, eliminated from his debt only 
upon his paying the principal of his debt, with interest at 
the legal rate. In such case he is not entitled to the ben- 
efit of the statutory penalties for usury. Smith v. Bryant, 
Ap menGee7is:. 215, 183 S. B. 276: 

And where there is no evidence that any holder of the 
note executed by plaintiffs has charged or received in- 
terest thereon in excess of six per cent, in an action on 
the note plaintiffs may not invoke the forfeiture of in- 
terest for usury. Id. 

And where the creditors of the mortgagor seek to en- 
join the foreclosure of a deed of trust on their creditor’s 
property, and pray for an accounting to ascertain the 
amount of the debt upon allegations that usurious interest 
was charged thereon, upon sale of the property under 
orders of the court, the mortgagee is entitled to the prin- 
cipal amount of his debt, plus six per cent interest 
thereon, since the plaintiffs, seeking equitable relief, must 
dc equity, and the mortgagee is entitled to the amount of 
the debt, plus the legal interest, unaffected by the forfei- 
ture or penalty for usury. Kenny Co. v. Hinton Hotel 
Co., 208 N. C. 295, 180 S. E. 697. 

The statutory penalty for usury may not be recovered 
against the payee of notes secured by deed of trust upon 
evidence showing that a certain sum was paid the trustee 
in the deed of trust, but not paid to or received by the 
payee of the notes. Hunter v- McClung Realty Co., 210 
Ngee ol, 185 5. . 461. 

Insurance Companies Subject to Penalty.—An insurance 
company which charges, retains, or receives interest on a 
loan made by it in this State, to a policyholder or other 
person, at a rate in excess of six per centum per annum, 
is subject to the penalties prescribed by this section not- 
withstanding the provisions of § 58-32 as to the premiums 
paid on policies. Cowan v. Security Life, setc., .Co,, 218 
Nec is, 22, 188.S. E. 812. 

Payment Necessary for Recovery—Payment by Renewal 
of Note—Before the plaintiff can maintain the action he 
must pay the usury in money or money’s worth. It is well 
settled that the penalty is not incurred by the charging of 
usurious interest; it is by taking the usury that the party 
incurs the penalty, and no action lies therefor until it is 
paid. Godfrey v. Leigh, 28 N. C. 390; Stedman v. Bland, 26 
N. C. 296: Rushing v. Bivens, 132 N. C. 273, 43 S. E. 798. 
A renewal of the note does not constitute such payment of 
the original debt. Ragan v. Stephens, 178 N. C. 101, 100 
S. E. 196. 

Recovery after Payment—Former Rule.—Formerly, the 
debtor although he could defeat the claim of the creditor to 
recover usurious interest, he could not, after having paid 
it, recover it back. Merchant Bank v. Lutterloh, 81 N. 
C. 143, 149. But this doctrine is now changed by the ex- 
press terms of this section. 

See also, Ward v. Sugg, 113 N. C. 489, 495, 18 S. E. 717. 

Recovery of Double the Entire Interest.—Under the clear 
terms of this section the plaintiff is entitled to recover 
back double the entire interest paid, not merely double the 
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usurious excess. 
$.; By 4921, 

Waiver.—The borrower may waive his rights under this 
section. Ector v. Osborne, 179 N. C. 667, 103 S. E. 388. 

Same—Consent Judgment.—By consent judgment en- 
tered in an action upon a note, wherein usury was set 
up by the defendant, and the parties have agreed upon a 
compromise in a certain sum, signed and entered by the 
court, the defendant waives his right under our usury law, 
and may not thereafter maintain the defense that a note 
he had given the plaintiff, in the amount of the judgment, 
was tainted with the usury of the first transaction. Ector 
v. Osborne, 179 N. C. 667, 103 S. E. 388. 

Entire Interest Declared a Forfeiture—The statute makes 
the “taking, receiving, reserving or charging usury,” when 
knowingly done, i.e., intentionally done, and not by a 
mere error of calculation, a forfeiture (not merely forfeita- 
ble) of the entire interest which the note carries with it, 
or which has been agreed to be paid thereon. Ward v. 
Sugg, 113 N. C. 489, 494, 18 S. E. 717. 

All interest is forfeited when usury is knowingly exacted. 
Guaranty Bond, etc., Co, v. Fair Promise A. M. E. Zion 
Church, 219 N. C. 395, 14 S. E. (2d) 37. 

Mere Entry Does Not Constitute Charging.—The mere 
entry on account and subsequent presentation of a usuri- 
ous claim is not a “charging’? within the meaning of that 
statute. Grant v. Morris & Sons, 81 N. C. 150. 

Recovery of Penalty Where Plaintiff in Pari Delicto.— 
A borrower who has paid usurious interest may, under 
this section recover of the lender twice the amount of usu- 
rious interest so paid, notwithstanding that he is in pari 
delicto in the transaction. Hollowell vy. Building, etc., As- 
sociation, 120 N. C. 286, 26 S. E. 781. 


Overpayment by Mistake.—In an action to recover for 
overpayment of interest, made by mistake, recovery can 
not be had for the forfeiture of double the interest as a 
penalty for usury, since, upon the allegation of such over- 
payment by mistake, no legal implications arise that the 
plaintiff is suing for the forfeiture. Gillam v. Life Insur- 
ance Company, 121 N. C. 369, 28 S. E. 470. 

Usuricus Interest Accused upon Bonds Other Than the 
One Sued upon.—In an action of claim and delivery for 
certain property conveyed by a chattel mortgage, the de- 
fendant can set up the defense of usury upon the allega- 
tion that the sole consideration of the bond secured by the 
mortgage was usurious interest, which had accrued upon 
certain other bonds executed by the defendant to the plain- 
tiff. Moore v. Woodward, 83 N. C. 531. 


Promise of Interest Void—Note Valid.—A note executed 
and delivered as evidence of the promise of the maker to 
pay to the payee or his order a sum of money which has 
been loaned by the payee to the maker, is not void, al- 
though the payee has, knowingly, taken, received, reserved, 
or charged interest on the note at a greater rate than six 
per cent per annum, which is the legal rate in this State; 
only the promise, in such case, to pay interest is void. 
Federal Reserve Bank v. Jones, 205 N. C. 648, 650, 172 S. 
E. 185. 

Identity with Provisions of National Bank Act.—Our 
penalties for usury are identical with those prescribed in 
the National Bank Act, U. S. Rev. St., sec. 5198. Smith 
v. Building and Loan Association, 119 N. C. 249, 255, 26 
Sicilia 41. 

Effect of Repeal of Old Law.—A contract absolutely void 
under the old law for being usurious, is not validated by 
the repeal of that law and the enactment of this section 
which does not invalidate the principal of a usurious con- 
tract. Pond v. Horne, 65 N. C. 84. 

Cited in Bundy v. Commercial Credit Company, 198 N. 
C. 339, 341, 151 S. E. 626; McNeill v. Suggs, 199 N. C. 477, 
154 S. E. 729; Fletcher v. Parlier, 206 N. C. 904, 905, 173 
S. E. 343. 


II. SUBSTANCE CONTROLS NATURE OF TRANS- 
ACTION. 


A. The General Doctrine. 


Form of Transaction Cannot Conceal Its Usurious Na- 
ture.—An express or implied loan, upon the understanding 
that the money shall be returned at a greater interest rate 
than the statute allows, whatever the form of the trans- 
action, and with corrupt intent on the part of the lender, 
is usury under this section, the corrupt intent consisting in 
“taking, receiving, reserving, or charging” a greater rate 
than that allowed by law. Loan & Trust Co. v. Yokley, 174 
N. C. 573, 94 S. E. 102. 

Where a transaction is in reality a loan of money, what- 
ever may be its form, and the lender charges for the use 
of his money a sum in excess of interest at the legal rate, 


Tayloe v. Parker, 137 N. C. 418, 419, 49 
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by whatever name the charge may be called, the transac- 
tion will be held to be usurious. ‘The law considers the 
substance and not the mere form or outward appearance 
of the transaction in order to determine what it in reality 
is. If this were not so, the usury laws of the State would 
easily be evaded by lenders of money who would © exact 
from borrowers with impunity compensation for money 
loaned in excess of interest at the legal rate. Ripple v. 
Mortgage, etc., Corp., 193 N. C. 422, 424, 137 See 156; 

The courts do not hesitate to look beneath the forms of 
transactions alleged to be usurious in order to determine 
whether or not such transactions are in truth and in re- 
ality usurious. In Bank v. Wysong, 177 N. C. 380, 99 S. 
EB. 199, Justice Walker, speaking of a transaction alleged 
to be usurious, says: ‘This kind of usurious agreement 
has been cast in various forms, but the courts have in- 
variably stripped it of its flimsy disguises, and decided ac- 
cording to its substance, and its tendency and effect, when 
the purpose and intent of the lender is unmistakable.” 
Ripple v. Mortgage, etc., Corp., 193 N. C. 422, 424, 137 Ss. 
E. 156. 

Where there is negotiation for a loan of money, and 
the borrower agrees to return the amount advanced at all 
events, it is a contract of lending; and however the trans- 
action may be shaped or disguised, if a profit or return 
beyond the legal rate of interest is intended to be made 
out of the necessities or improvidence of the borrower, or 
otherwise, the contract is usurious. McRackan v. Bank, 
164 N. C. 24, 26, 80 S. E. 184; Loan Co. v. Yokley, 174 N. 
C5 / 3 Oo doy Ly, elOzs 

The nature and terms of the contract determine its 
character and purpose, and if usurious in itself it must 
be so understood to have been intended by the parties, and 
they cannot be heard to the contrary. So the parties to 
a contract usurious upon its face, understandingly entered 
into, must be deemed to have intended to provide for the 
payment of a rate of interest in excess of that allowed by 
law, and that is itself a usurious contract. Burwell v. 
Burgwyn, 100 N. C. 389, 392, 6 S. E. 409. 

In construing a transaction with regard to our usury stat- 
utes the courts will look to its substance and not to its 
form. Pratt v. Mortgage Company, 196 N. C. 294, 145 S. 
E. 396. 

B. Specific Instances. 


Between Bank and Its Customer.—Where the bank has 
followed an arrangement made by its depositor that the 
latter keep a certain per cent. of the money borrowed 
upon his own paper and paper of its customers upon which 
he remains responsible, and which is good and collectible 
by the bank without trouble to it, and thus collects on the 
series of transactions a rate of interest in excess of the 
legal rate, the interest thus received is usurious and comes 
within the intent and meaning of the statute forbidding 
it. English Lumber Co. v. Wachovia Bank & Trust Co.. 
IONE CO Pelt. 102s oho 205s 

Where an association charges a stockholder certain fines 
under § 54-15, such fines cannot be alleged as interest paid 
on the loan from the corporation. Moore v. Mutual Build- 
ing, etc., Ass’n, 203 N. C. 592, 166 S. E. 597. 

Sum Deducted Must Be Reserved as Interest.—Where 
the borrower executed notes for the principal sum _ bor- 
rowed and notes for the interest on the principal notes 
from the time of their execution until their respective 
maturities, and the lender paid the borrower the principal 
sum borrowed less an amount deducted and retained by the 
lender, in the absence of an agreed fact or a finding by the 
court that the sum deducted was reserved by the lender 
as interest, the transaction did not constitute usury, and 
therefore the notes were not tainted with usury in the 
hands of the purchaser. Ray v. Atlantic Life Ins. Co., 207 
NS Ga654. e178: ‘Sis 89, 

Conditional Sale——An action to recover alleged usurious 
interest paid cannot be maintained upon evidence disclos- 
ing that the transaction alleged was not a loan but was a 
sale with deferred payment secured by conditional sale con- 
tract. Hendrix v. Harry’s Cadillac Co., 220 N. C. 84, 16 S. 
E. (2d) 456. 

Loan by Finance Corporation for Purchase of Automo- 
biles—Where a finance corporation loans money for the 
purchase of automobiles sold in this State to be paid for 
at a greater rate of interest than six per cent., the t-ans- 
action is a usurious one coming within the inhibition 
of our’ statute and the penalty it imposes, though the con- 
tract is couched in the language of bargain and sale in 
order to evade our usury law. Ripple v. Mortgage, etc., 
Cormeh 9s. Cy 420. 19/) SaakyenLoo 

A junior mortgagee enjoining the sale under a senior lien, 
is entitled to have the senior debt stripped of usury and 
the amount of the debt ascertained at the amount advanced 
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plus interest thereon at the legal rate of six per cent, this 
being the relief to which the mortgagor would be entitled, 
and equity requiring that the same rule should be appli- 
cable to the junior lienor. Pinnix vy. Maryland Cas. Co., 214 
N. C.-760, 200 S. E. 874. 

Name of Charge Immaterial—Any charges made by a 
building and loan association against a borrowing mem- 
ber, in excess of the legal rate of interest, whether such 
charges are called “fines,” “dues” or “interest,’’ are usu- 
rious. Hollowell v. Building, etc., Association, 120 N. C. 
286, 26° So. 781: 


Stipulation That Laws of Another State Should Apply.— 
Where the court finds that the stipulation in a contract that 
the laws of another state should apply was made in bad 
faith for the purpose of evading the usury laws of this 
State, and that defendant charged and received payment of 
usurious interest, the findings are sufficient to support a 
judgment in plaintiff's favor that he recover of defendant 
twice the amount of usurious interest paid as determined 
by this section. Polikoff v. Finance Service Co., 205 N. 
CerGslee 172 (See asoa: 


Usury in Fact Made Payable in This State.—Where in 
fact a contract for the payment of usurious interest, in vio- 
lation of section 24-1 was made payable in this State, the 
fact that it appeared from the face of the contract that it 
was payable in another state, does not relieve it of its usu- 
rious charge of interest contrary to the statute of this 
State. Ripple v. Mortgage, etc., Corp., 193 N. C. 422, 137 
Soyo: 


Building and Loan Associations.—See section 54-22 
notes thereto. 

Sum Paid to Trust Company Held to Be a Reasonable 
Brokerage Fee.—$2,600 paid to a trust company for its serv- 
ices in handling ninety $1,000 bonds bearing interest at the 
legal rate was held not to constitute usury, but a reason- 
able brokerage fee. McCubbins v. Virginia Trust Co., 80 
F. (2d) 984. 


III. EQUITABLE DOCTRINES AS AFFECTING 
RIGHTS OF PARTIES. 


A. Summary of Law and Conclusions. 


Editor’s Note.—The operation of the equitable doctrines 
whose primary purpose is to attenuate the hardships of 
technical rules of law, among which doctrines the relief 
granted by the equity courts against the enforcements of 
forfeitures occupies a foremost ground, and the effect upon 
the prevailing usury laws of the changes made in the es- 
sence of this section, have created no little diversity of 
opinion as to the determination of the rights of parties to 
a usurious transaction in proceedings of equitable nature. 

The legal situation may be presented from two different 
angles: (a) where the lender seeks to enforce the usurious 
contract in an equitable proceeding, as where he seeks to 
foreclose a mortgage, (1) under the former law which made 
both the principal and the interest of a usurious transac- 
tion absolutely void, (2) under the present law, which de- 
clares only the interest void; (b) where the borrower seeks 
the aid of the court in the nature of an equitable interpo- 
sition, as where he seeks to prevent the foreclosure of a 
usurious mortgage, (1) under the former law, (2) under 
the present law. 

Under situation (a), (1) the cases are uniform that the 
lender can enforce neither the principal nor the interest 
of his usurious claim. McBrayer v. Roberts, 17 N. C. 75. 
This it is believed, on the ground that the law invalidating 
the principal and the interest of a usurious transaction is 
a positive statutory law which takes precedence over the 
equitable doctrine of relief against forfeitures, and also on 
the ground that a court of equity will not give its aid to 
a person who has exacted an unconscionable usurious bar- 
gain. 

Situation (a), (2), also presents no difficulty. Here, as 
in the preceding situation, the court in equitable proceed- 
ings follows the exact terms of the statute, and allows the 
lender the recovery of his principal and disallows that of 


and 


his interest. 
Situation (b) is the one which presents the most diffi- 
culty. Under situation (b), (1), the court affected by the 


established equitable maxim that “he who seeks equity 
must do equity” declared that a borrower as a condition 
to the grant to him of equitable relief, must pay not only 
the principal but also the legal rate of interest thus sav 
ing harmless the lender from the terms of a positive stat- 
utory penalty. This conclusion has also been reached by 
many cases under the present law, with the result of ab- 
rogating a statutory rule which in no ambiguous terms 
declares the entire interest void and forfeited, by the oper 
ation of a mere equitable maxim. And this is the law 
in this state at the present. Miller v. Dunn, 188 N. C. 397, 
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124 S. E. 746, being the latest judicial utterance upun the 
subject. The justification of the holding seems to lie in the 
fact that the remedy to recover under this section is an 
independent action at law. It is submitted, (1) that the 
whole spirit of code procedure is to prevent unnecessary 
delays, and a circuity of action to which the doctrine of 
the case would lead would frustrate that spirit; (2) that 
an equitable maxim cannot supersede a_ statutory rule 
which, in unequivocal terms, declares that the debtor shall 
not be compelled to pay any interest when usury has been 
exacted. These conclusions are supported by adjudicated 
cases, see Moore v. Beaman, 112 N. C. 558, 564, 17 S. E. 
676; Ward v. Sugg, 113 N. C. 489, 18 S. E. 717; and seem 
sound upon principle and policy. 

Under the following headline will appear the 
authorities upon the subject, which will exemplify the 
classification of situations presented above, and will indi- 
cate the diversity of opinions which the court has enter- 
tained upon the point at different times. 


state of 


B. Exposition of Authorities. 


Lender Precluded Even in Equity.—A court of equity is 
bound by the statute of usury, and, although upon the 
bill of the borrower, aid will be extended only upon the 
terms of his repaying the sum lent with interest, yet the 
lender can have no relief whatever, and his bill to fore- 


close a usurious mortgage will be dismissed. McBrayer 
v. Roberts, 17 N. C. 75. 
Same—Borrower in Equity.—When the borrower comes 


in equity, he will be made to do equity, by paying the 
sum borrowed and the lawful interest, as the price of as- 
sistance. But when the lender asks aid of equity, he must 
ask it on a contract not tainted by an unlawful and cor- 
rupt ingredient. McBrayer v. Roberts, 17 N. C. 75, 77. 

One who goes into a court of equity to seek relief from 
a usurious contract, will be required to pay legal interest. 
Cook v. Patterson, 103 N. C. 127, 9 S. E. 402. 

It is well settled that the penalty for usury, provided 
for in this section, is not applicable in injunction proceed- 
ings—equitable in nature, the principle being that he who 
seeks equity must do equity. Jonas v. Home Mtg. Co., 
205 N. C. 89, 92, 170 S. E. 127, citing Waters v. Garris, 188 
N. C. 305, 308, 124 S. E. 334. 

Where in a legal action the defendant, a borrower of 
money, seeks an equitable relief and alleges usury, it is 
required that he pay the principal sum due with the legal 
rate of interest, the only forfeiture which he can enforce 
being the interest in excess of the legal interest rate. 
North Carolina Mtg. Corp. v. Wilson, 205 N. C. 493, 171 
Sy AS VERE 

Equitable Principle Not Applicable in Legal Proceedings. 
—The principle that a court of equity will eliminate an 
usurious rate of interest from the debt when the suit is 
brought by the debtor for the penalty, upon his paying 
the principal sum and the legal rate of interest, does not 
apply to an action at law involving no equitable principle. 
Cuthbertson v. Bank, 170 N. C. 531, 87 S. E. 333; Cheek 
vy. Iron Belt Building, etc., Association, 127 N. C. 121, 37 
‘Sj (DAE 

The principle of equity that a debtor, seeking the aid 
of a court of equity, will have the usurious element elim- 
inated from his debt only upon his paying the principal 
and legal rate of interest, the only forfeiture enforced 
against the creditor being the excess of the legal rate 
(Churchill v. Turnage, 122 N. C. 426, 30 S. E. 122; Owens v. 
Wright, 161 N. C. 127, 76 S. E. 735; Simonton v. Lanier, 71 
N. C. 498,) such as in a case to enjoin the foreclosure of a 
mortgage or to grant other equitable relief, does not apply 
when the plaintiff is seeking legal relief. Cuthbertson v. 
Peoples Bank, 170 N. C. 531, 532, 87 S. E. 333. 

Tender and Payment of Correct Interest.—Upon the prin- 
ciple that “he who seeks equity must do equity,’ the 
plaintiff in his suit to enjoin the foreclosure of a mortgage 
upon the ground of usury, must tender the correct amount 
of the mortgage debt with the legal rate of interest thereon, 
the remedy to recover under the usury statute being an 
independent action at law. Miller v. Dunn, 188 Ne Ge397e 
124 S. E. 746. 7 ; 

Where the plaintiff seeks injunctive relief from the 
foreclosure of a mortgage on his lands on the ground of 
usury, his remedy being by an action at law under this 
section, he must, under the rules of equity, offer to repay 
the principal sum due and the legal rate of interest 
thereon, under the equitable principle that ‘“‘he who asks 
equity must do equity,” and he may not resist the fore- 
closure of the mortgage on the sole ground that he has 
been charged a usurious rate of interest, contrary to the 
provisions of the statute on the subject. Waters v. Gar- 
ris, 188 N. C. 305, 124 S..E. 334. 

A junior mortgagee seeking equitable relief against fore- 
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closure of a senior mortgage because of usury should be 
required to tender, or at least, offer to pay the principal 
sum due, with legal interest thereon at six per cent. Pin- 
nix v. Maryland Cas. Co., 214 N. C. 760, 770, 200 S. E. 874. 


Equitable Maxim Can Not Change the Statutory Rule.— 
It is entirely immaterial whether the plaintiff creditor has 
sought his relief by a proceeding which formerly would 
have been termed a suit in equity or an action at law. 
The distinction between these modes of procedure is ex- 
pressly abolished. The plaintiff can not, by skillfully se- 
lecting one prayer for relief instead of another, avoid the 
penalty which the law imposes upon the transaction, which 
is the basis of his action. Moore v. Beaman, 112 N. C. 
55834560) “ze Ss 3B.) 676. 

There are some authorities to the effect that when the 
debtor brings the action and invokes the equitable juris- 
diction of the court, as by an injunction to prevent a sale 
under a mortgage, the court will only grant relief upon 
payment of the principal with legal interest. This is put 
upon the principle ‘‘who asks equity must do equity,” but 
the principle “the who asks equity must do equity,’ has 
no application to a case where the right is conferred by 
statute, that the debtor shall be compelled to pay no in- 
terest when usury has been contracted for. Moore v. 
Beaman, 112 N. C. 558, 565, 17 S. E. 676. 

Under the usury act in force up to 1866 whenever usury 
was reserved the entire contract was void, and neither 
principal nor interest could be recovered. Ehringhaus v. 
Ford, 25 N. C. 522. In Ballinger v. Edwards, 39 N. C. 
449, this was construed to apply only on the law side of 
the docket, and when the debtor had to seek the aid of a 
court of equity he was compelled to pay the principal with 
legal interest. This section, while reducing the penalty to 
the loss of interest, seems to have expressly intended to 
change the doctrine laid down in Ballinger v. Edwards, 
Moore v. Beaman, 112 N. C. 558, 565, 17 S. E. 676. 

An usurious contract is regarded by the settled law of 
every court as an oppression, practiced or attempted by 
the lender upon the borrower. A court of equity can not 
therefore. be invoked to aid such a contract in whole or. 
in part, or to redress the oppressor, because the medi- 
tated injury has, by the artifice of the intended victim, 
been made to recoil upon himself. Oppression can not de- 
mand help even against fraud. The court is not at liberty 
to array its imagined wisdom against the legislative will, 
or to defeat public policy by a recourse to the code of 
honor or morality. Moore v. Beaman, 112 N. C. 558, 565, 
17S Ea G/6e 

That this section may work a hardship in any case gives 
the courts no authority to disregard the statute or ex- 
plain it away. When the Legislature has constitutional 
authority to make the statute and its meaning is plain, 
with no limitation making it apply only when the action 
is brought by the creditor, the courts have not the power 
to restrict it. Moore v. Beaman, 112 N. C. 558, 565, 17 S. 
07 Os 

There is no exception in the statute, and, equity as a 
separate jurisdiction being abolished, there is no ground 
upon which the court can interpolate any exception. In- 
deed, it will be a virtual repeal of the usury law if a 
creditor, by dexterously securing himself by a mortgage 
with power of sale, can secure himself against the “for- 
feiture of all interest’? which the statute law visits, with- 
out exception, upon every ‘‘note or other evidence of debt” 
which is in any way tainted with usury. Ward v. Sugg, 
LISA 6489) 218) (So EB: 717+ Smith. we “Bldg. ete., “Asso:, 
119 N. C. 249, 255, 26 S. E. 41. It would be an anomaly 
under this statute for the court to rule that the debtor 
must pay the principal debt, ‘“‘with interest,’’ when the 
statute provides that, if he does, the debtor can immediately 
sue to “recover back double the interest so paid.’’ Rob- 
erts. v. Ins. Co., 118 N. C. 429, 24 S. E.-780. Churchill y. 
Turnage, 122 N. C. 426, 432, 30 S. E. 122. 

Where the payee withholds from the borrower a part of 
the face amount of the note, the same being a device to 
evade the usury laws, the borrower is entitled in equity to 
have the note credited with the amount so withheld upon 
the maturity of the note as against the payee under this 
section. Federal Reserve Bank vy. Jones, 205 N. C. 648, 172 
S, Fa dss: 


IV. RIGHTS OF SUBSEQUENT PURCHASERS. 


A. Summary of Law. 


Editor’s Note.—In this connection two important princi- 
ples of law clash in the determination of the rights of the 
bona fide subsequent purchasers for value without notice 
of a negotiable instrument. The criterion of negotiability 
of an instrument presupposes that it shall be transferable 
free from all defenses which may exist between the origi- 
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nal parties to the instrument, and is adhered to upon the 
consideration of promoting mediums of credit, commerce 
and industry. On the other hand public policy demands 
that debtors should enjoy full immunity from the imposi- 
tion of usurious transactions. Should the doctrine of 
negotiability prevail, that policy and the statute by which 
it is given expression would be frustrated by a transfer 
of the obligation to a holder in due course. To this end 
the impregnability of the incidents of negotiability have 
been lenified by an exception to the effect that where the 
evidence of obligation is void in itself or is made so by 
statute, the defenses which are available against the 
payee are also available against the holder. And _ since 
both the principal and the interest of a usurious obliga- 
tion were rendered void in this State by the express terms 
of the former statute, the case presented no difficulty, and 
the judicial decisions invariably declared that the holder 
in due course was in no better position than the payee of 
the obligation, and that his recourse was against the usu- 
rious lender. See Faison v. Grandy & Sons, 126 N. C. 
827, 829, 36 S. E. 276; Ward v. Sugg, 113 N. C. 489, 492, 
ISESs Be 717. 

Since the establishment of the rule that usury does not 
render void the principal of the obligation but merely 
avoids the interest, there has been some question as to 
the applicability of the old rule to the new situation. See 
the dissenting opinion of Mr. Justice Burwell, in Ward v. 
Sugg, 113 N. C. 489, 496, 18 S. E. 717. But the holding of 
the cases, as will be illustrated by the succeeding citations, 
have been decidedly uniform in declaring that the statute 
makes void the entire interest, and hence the transferee 
of the instrument can recover only that which his trans- 
feror (the lender) could have recovered, viz., the principal 
without the interest. 


B. Exposition of Authorities. 


Holder in Due Course Occupies No Better Position than 
the Lender.—As to usurious contracts, the law regards 
the maker, not as in pari delicto, but as acting “in 
chains” (1 Story Eq. Juris., sec. 302), and to permit his 
contract, which is deemed exacted under duress, to come 
under the general rule in favor of innocent holders for 
value of commercial paper, would be to nullify the pro- 
tecting statute. The recourse of the holder is against the 
payee and endorser, who is more likely by far to be able 
to respond than the maker. Ward v. Sugg, 113 N. C. 489, 
494, 18 S. E. 717. 

Prior to this section, a usurious contract worked a for- 


feiture of both the interest and the debt, and it was 
stated in Coor vy. Spicer, 65 N. C. 401, that under the 
operation of such a_ statute, innocent and meritorious 


holders were obliged to suffer. 
TOG Nte GelOe/ i Seo. Sono ewe. 

A note tainted with usury retains the taint in the hands 
of a subsequent holder. The forfeiture of interest is the 
decree of the law. Faison v. Grandy, 126 N. C. 827, 36 S. 
FE. 276. 

In Glenn v. Farmer’s Bank, 70 N. C. 191, 205, Rodman, 
J., says: “It is admitted law that notes vitiated by an 
usurious or gaming consideration can not be enforced in 


Faison v. Grandy & Sons, 


the most innocent hands, but are always and under all 
circumstances void.” Ward v. Sugg, 113 N. C. 489, 492, 
i8)S. E.. 717. 


Same—Contrary Rule Would Render Statute Nugatory 
—Remedy of Holder against Lender.—If, by passing the 
note off before maturity and for value, the endorsee may 
recover on it, the statute is useless, as the protection in- 
tended and the penalty and prohibition are alike rendered 
nugatory. The victim would have no recourse but to 
suffer in silence. The usury would be collected in spite 
of the law which had declared the “entire interest forfeited’’ ab 
initio, by the fact of “charging or reserving’ it. On the 
other hand, the innocent endorsee has his recourse against 
the payee who has endorsed the note to him (Daniel on 
Neg. Inst., sec. 807), a recourse which would more surely 
protect him, being against the party who has money to 
loan, not to borrow. Ward v. Sugg, 113 N. C. 489, 493, 18 
Sieh. 7/17; 


Same—Principle as Applied to Mortgage Obligations.— 
The only case that seems to mitigate against the other- 
wise uniform tenor of the decisions on this subject is 
Coor v. Spicer, 65 N. C. 401, which holds that a mortgage 
given to secure a usurious bond might be enforced in the 
hands of an innocent purchaser for value. The case rec- 
ognizes the general rule, but takes mortgages out of it 
upon the supposed wording of sec. 39-20. Aside from the 
fact that this is held expressly otherwise in the later case 
of Moore v. Woodward, 83 N. C. 531, an examination of sec. 
39-20 will show that Coor v. Spicer, was a palpable inad- 
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vertence. ‘That statute in fact does not purport to protect 
the innocent holder of a mortgage note which is tainted 
with usury but-the ‘purchaser of the estate or property” at 
sale under the mortgage, who buys without notice of the 
usurious taint in the debt secured. It would be a fraud for 
the mortgagor to stand by and let him purchase without 
giving him notice, but the maker can give no notice usu- 
ally to the assignee of the note. Ward v. Sugg, 113 N. C. 
489, 493, 18 S. E. 717. 

“Shall Be a Forfeiture” Construed.—The Supreme Court 
has expressly held that the words, ‘‘shall be a forfeiture,” 
in this section makes void the agreement as to interest. 
Ward v. Sugg, 113 N. C. 489, 491, 18 S. E. 717. 

But see the dissenting opinion of Judge Burwell, in Ward 
v. Sugg, 113 N. C. 489, 496, 18 S. E. 717, to the effect that 
the statute does not render the usurious interest void so as 
to prevent an innocent purchaser of the obligation from 
recovering from the obligor the interest at the legal rate. 


V. USURY LAWS AS AFFECTING CORPORATIONS. 

Corporation Embraced within Usury Laws.—In the ab- 
sence of special legislation, corporations are embraced in 
the usury laws just as natural persons are, and there is 
no special legislation affecting this point. Commissioners 
v. Atlantic, etc., R. Co., 77 N. C. 289, 292. 

Same—Conflict of Laws.—The statute of the State of New 
York, forbidding corporations to plead usury as a defense, 
can not govern a corporation of this State sued in this 
State, although the bonds in question were delivered in 
New York and made payable there. Commissioners vy. At- 
lantic, éte.,;° RR.” ‘Co., 77> N: GC, 1289; 

Where such bonds express a rate of interest illegal in 
this State, and also in New York, and were issued in pay- 
ment of a precedent debt and secured by a mortgage on 
the corporation’s property, they could legally bear no 
greater rate of interest than that allowed in this State. 
Commissioners v. Atlantic and N. C. R. R. Co., 77 N. C. 
289. 

Same—Exception.—_In Commissioners v. Atlantic,  etc., 
Co., 77 N. C. 289, it was held that a corporation can not 
legally sell its bonds, bearing the highest legal rate of in- 
terest, at a discount for the purpose of borrowing money. 
Such a sale is in effect a loan, and is usurious. Ed. Note.— 
But the doctrine of this case is abrogated by the latter part 
of this section which allows such a course. 

Provisions of Corporate Charter Construed.—_In Simonton 
v. Lanier, 71 N. C. 498, 502, the plaintiff contended that 
the following language in his alleged act of incorporation, 
“May discount notes and other evidences of debt, and 
lend money upon such terms and rates of interest as 
may be agreed upon,” confers the right to exact the rate 
of interest here agreed upon, although greater than the le- 
gal rate. It was held that the statute nowhere confers an 
express power to exceed the legal rate of interest and that 
the operative words, ‘‘any rate of interest that may be 
agreed on,’ mean any rate of interest not greater than the 
legal rate. 

Building and Loan Associations.—See section 54-22 and 
notes thereto. 


VI. PLEADING AND PRACTICE. 


Definiteness of Allegations.—In an action brought to re- 
cover money alleged to be due on a contract entered into 
between the parties, wherein the plea of usury is set up in 
the answer and a recovery is sought under this section 
for double the amount of the interest paid, the recovery 
sought is in the nature of a penalty; and when the facts are 
knewn or readily obtainable the law requires a definite state- 
ment in the pleading as to the time and amount, before al- 
legations in such action are held to be sufficient, and when 
such statement is not made no amendment to the plead- 
ings should be allowed. Riley v. Sears, 154 N. C. 509, 70 
S2) 20997. 

Borrower May Use Lender as Witness.—To the end that 
the defense may be ample and complete, if the borrower 
in his discretion should resort to his remedy under this 
section he is authorized to examine the lender as a wit- 
ness. Merchants Bank of Fayetteville v. Lutterloh, 81 N. 
C. 143, 148. 

Statute of Limitations—An action to recover the penalty 
for usury, under this section, is barred after the lapse of 
two years from the accrual of the cause of action in the ab- 
sence of disability or nonresidence affecting the running of 
a statute. Smith v. Finance Co., 207 N. C. 367, 177 S. BE. 

Same—Nonresident Creditor—An action against a non- 
resident creditor for the statutory penalty for charging 
usury, who has no agent here upon whom process may be 
served, is not barred by the statute of limitations, nor 
does the fact in this case that one of the plaintiffs is a 
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nonresident and the other has changed his residence af- 
fect the matter. Cuthberton v. Peoples Bank, 170 N. C. 
S31 eG Sree docs 

Statute of Limitations a Part of Plaintiff’s Case.——Under 
sec. 1-53, a period of two years is allowed for the exercise 
of the right of the plaintiff to recover usurious interest 
paid by him; and under that provision it was held that it 
was a part of the plaintiff’s right to allege and prove 
that the usury was paid within two years, and that the 
defendant need not specially plead the limitations as in the 
case of the ordinary statute of limitation. See Roberts v. 
Insurance Co., 118 N. C. 429, 24 S. E. 780; Rogers v. Bank, 
QUGRIN SS ce ora, 13° Si EB. 245; 

When Counterclaim Available-—While a counterclaim for 
usury may be set up in an action on a note under this sec- 
tion, such counterclaim may not be set up in an action in 
ejectment based on title to the property under foreclosure 
of the deed of trust securing the note. North Carolina 
Mtg. Corp. v. Wilson, 205 N. C. 493, 171 S. E. 783. 

Usury Question of Law When Facts Not in Dispute.— 
What constitutes usury is a question of law to be deter- 
mined by the court when the facts are not in dispute. 
Grant v. Morris & Sons, 81 N. C. 150. 

When Question for Jury.—Where, in an action upon a 
note, the defendant pleads the usury statute, and the evi- 
dence is sufficient to sustain a verdict that the excess of 
interest was a proper charge made for negotiating the loan, 
the question should be submitted to the jury. Loan, etc., 
Co. v. Yokley, 174 N. C. 573, 574, 94 S. E. 102. 

Where the plea of the usury under this section is made by 
the plaintiff in the action to enjoin the defendant from the 
sale of land securing a mortgage note, and there is a dis- 
pute as to whether the charge made was usurious, and as 
to the amount due under the mortgage, it is reversible er- 
ror for the trial judge to assume the correctness of the 
plaintiff’s contentions as a fact, and take the case from 
the jury accordingly. Miller v. Dunn, 188 N. C. 397, 124 
S. E. 746. 

The fact that a sum borrowed was made payable to the 
borrowers and an attorney with allegations and evidence 
that the attorney under instructions from the lender de- 
ducted a certain sum therefrom before the borrowers could 
obtain the money, together with the “item of expense” set 
out in the deed of trust securing the loan, is held suff- 
cient to have been submitted to the jury on the question 
of usury. Jonas v. Home Mtg. Co., 205 N. C. 89, 170 
Sina, 12/7. 

Evidence Properly Submitted to Jury.—Where the plain- 
tiff alleged usury and the defendant contended that the 
transaction was within the commission for the sale of bonds 
exception to the usury law it was held that as the evidence 
was conflicting it was properly submitted to the jury, and 
was sufficient to support its verdict in plaintiff’s favor. 
Sherrill v. Hood, 208 N. C. 472, 181 S. E. 330. 

New Note Must Be in the Nature of a Compromise in 
Order to Constitute a Waiver of Right to Plead Usury.—A 
usurious contract is not purged of the usury by the exe- 
cution of renewals or by a change in the form of the con- 
tract, or by the giving of a separate note for the usurious 
charge, and in order for an agreement as to the total debt 
and the execution of a new note therefor to constitute a 
waiver of the right to plead usury, the new amount arrived 
at must be agreed to by the debtor as just and due the 
creditor, taking into consideration his claim of usury, and 
be in the nature of a compromise and settlement and be a 
novation rather than a renewal. Hill v. Lindsay, 210 N. 
C. 694, 188 S. E. 406. 

Thus where it was found that the parties agreed upon 
the total amount of the debt after an accounting involving 
the credit of sums obtained from the sale of collateral given 
for the debt, but not involving the question of usury, and 
that the debtor executed a new note for the balance thus 
arrived at, it was held insufficient to support the court’s 
conclusion of law that the debtor waived the right to claim 
usury, the transaction being a renewal rather than a no- 
vation. Id. 

By Whom May Be Pleaded.—The plea of usury is open 
to the parties and their privies, and may be made when, 
by the transaction, the debtor’s estate is wrongfully de- 
pleted, and ordinarily by one having the legal right to pro- 
tect the estate, as a receiver of an insolvent corporation 
against which a usurious contract is sought to be enforced. 
Riley vy. Sears, 154 N. C. 509, 70 S. E. 997. 


Same—Rights of Trustee in Bankruptcy.—A right of ac- 
tion to recover the penalty for a usury charge is in the 
nature of an action for debt, and is a wrongful detention 
of, or injury to, the estate of the bankrupt which passes 
to his trustee in bankruptcy. Ripple v. Mortgage, etc., 
Corp., 193 N. C. 422, 137 S. E. 156. 

As a Defense—-Where the payee of a promissory note or 
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bond brings action thereon and the defendant sets up a de- 
duction on account of usury, within the plain intent and! 
meaning of this section the plaintiff will not be entitled to- 
recover the usurious charge. Pugh y. Scarboro, 200 N. C. 
59, 156) sys 149) 

A claim of forfeiture of all interest for usury may be prop- 
erly set up as a defense in the creditor’s action on the debt 
without a tender of the debt with legal interest, tender re- 
quired only when the debtor seeks affirmative equitable re- 
lief such as enjoining the collection of the debt or the fore- 
closure of the security therefor. Virginia Trust Co. v. Lam- 
beth Realty Corp., 215 N. C. 526, 2S. E. (2d) 544. 

Setting Aside Fraudulent Conveyance.—In a creditor’s ac- 
tion to establish its debt and to have a subsequent convey- 
ance by the debtor set aside as fraudulent as to creditors, the 
fact that plaintiff’s debt is tainted with usury entitles de- 
fendant debtor to invoke the forfeiture of interest, but does 
not defeat plaintiff’s action, or estop plaintiff from assert- 
ing the equitable remedy of setting aside the fraudulent 
conveyance under the doctrine that he who seeks equity 
must come into court with clean hands. Virginia Trust Co. 
v. Lambeth Realty Corp., 215 N. C. 526, 2 S. E. (2d) 544. 

Restraining Foreclosvre.—The holder of a second mort- 
gage, able and willing to pay the amount of the debt secured 
by the first mortgage, but alleging usury, under this sec- 
tion, is entitled to have a restraining order against fore- 
closure continued until determination of the issue of usury. 
Wilson v. Union Trust Co., 200 N. C. 788, 158 S. E. 479, 

Effect of Consent Judgment.—Where a controversy be- 
tween the parties as to the amount of the debt has been set- 
tled by a consent judgment such judgment is conclusive and 
final as to any matter determined and cannot, be impeached 
collaterally in another proceeding under this section. Rec- 
tor v. Suncrest Lbr. Co., 52 F. (2d) 946. 

Failure to Instruct as to Double Recovery Is Prejudi- 
cial.—The plaintiff in his action to recover for usurious rate 
of interest paid and received by the lender is entitled under 
this section to recover double the amount of the interest so 
paid and received, and an instruction to the jury that fails 
to give him this right is prejudicial to him and is reversible 
error. Bundy v. Commercial Credit Co., 200 N. C, 511, 512, 
157 S. E. 860. 


§ 24-3. Time from which interest runs.—Inter- 
est is due and payable on instruments, as follows: 

1. All bonds, bills, notes, bills of exchange. 
liquidated and settled accounts shall bear interest 
from the time they become due, provided such 
liquidated and settled accounts be signed by the 
debtor, unless it is specially expressed that in- 
terest is not to accrue until a time mentioned in 
the said writings or securities. 

2. All bills, bonds, or notes payable on demand 
shall be held and deemed to be due when de- 
mandable by the creditor, and shall bear interest 
from the time they are demandable, unless other- 
wise expressed. 

3. All securities for the payment or delivery 
of specific articles shall bear interest as moneyed 
contracts; and the articles shall be rated by the 
jury at the time they become due. 

4. Bills of exchange drawn or indorsed in the 
state, and which have been protested, shall carry 
interest, not from the date thereof, but from the 
time of payment therein mentioned. (Rev., s. 
1952; Code, ss. 44, 45, 46, +7; R. C., c. 13; 1786, 
c. 248; 1828, c. 2; C. S. 2307.) 


Cross References.—As to negotiable instruments, interest 
runs from date of instrument in absence of a stipulation to 
the contrary, see § 25-23, subsec. 2, As to money due as 
owelty, see § 46-11. As to commission in lieu of interest 
where advancement has been made as agricultural lien, see 

44-57. 
ke th Payable on Demand.—Where money is payable on 
demand, interest does not accrue until a demand is made; 
but, when no time is appointed, the money is payable im- 
mediately without a demand, and hence interest accrues 
immediately. Freeland v. Edwards, 3 N. Cc. 49, 2 Am. Dec. 
620; Lewis v. Lewis, 3 N. Cyacoe: 

_ Same—Interest Payable from Time Principal Demanded. 
—In the absence of a special agreement as to interest or 
as to time of payment, interest is payable on a debt from 
the time the principal is demanded. Crawford v. Bank, 61 
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N. C. 136; Bank v. Hart, 67 N. C. 264; McRae v. Malloy, 
87 No 1Ce 196. 

Same—Necessity of Demand.—A person holding money 
belonging to another is not liable for interest thereon, ex- 
cept from the date of demand. Hyman v. Gray, 49 UNGAG: 
155; Neal v. Freeman, 85 N. C. 441. 

Same—Coupons or Installments of Interest Demand.— 
Coupons or installments of interest bear interest from the 
time of a demand of payment made after their maturity. 
Burroughs v. Commissioners, 65 N. C. 234. 

Same—Commencement of Action.—Where interest runs 
from the date of demand, and no demand has been made, 
interest will be allowed from the date of commencement 
of suit. Porter v. Grimsley, 98 N. C. 550, 4-S. E. 529. 

Bond Payable without Interest.—Where a note cr bond 
is made payable without interest at a certain date, inter- 
est does not run thereon except from the time when it 
should have been paid. Dowd v. Railroad, 70 N. C. 468. 

Coupons, when detached from the bond to which they 
were annexed, bear interest from the time when they were 
due and payable. Burroughs v. Commissioners, 65 N. C. 
234. 

A premium note for life insurance at six per cent. inter- 
est draws that rate from its date unless otherwise speci- 
fied. Owens v. Insurance Co., 173 N. C. 373, 92 S. E. 168. 

Order of County Treasurer for Payment of Money.— 
‘Where A brought an action upon an order of a county 
treasurer, signed by the chairman of the board of county 
‘commissioners, it was held under this section that he was 
entitled to recover interest upon the amount of the order 
from the time of the demand of payment. Yellowly v. Com- 
missioners, 73 N. C. 164. 

Unliquidated Demands.—Unliquidated damages as a gen- 
eral rule, and in the absence of special circumstances, do 
not bear interest until after their amount has been judicially 


ascertained. Tilghman v. Proctor, 125 U. S. 136, 160, 8 S. 
Ct. 894; 31° Gb. Ed. 664. ; 
When interest is recoverable on amount of verdict, it 


will run from the date of the verdict, unless it can be le- 
gally determined before then. Lwudford v. Combs, 195 N. 
GUS5l 141 Se be o4l- 


§ 24-4. Obligations due guardians to bear com- 
pound interest; rate of interest—Guardians shall 
have power to lend any portion of the estate of 
their wards upon bond with sufficient security, to 
be repaid with interest annually, and all the bonds, 
notes or other obligations which he shall take as 
guardian shall bear compound interest, for which 
he must account, and he may assign the same to 
the ward on settlement with him. On loans 
made out of the estate of their wards, guardians 
may lend at any rate of interest not less than 
four per cent per annum and not more than the 
maximum legal rate. This section shall in no 
way limit or affect the power of guardians to 
make other investments which are now or may 
hereafter be authorized or permitted by the laws, 
statutory or otherwise, of the state of North 
Carolina. (Rev., s. 1953; Code, ‘s.. 1592; R. C,, 
c. 54, s. 23; 1762, c. 69; 1816, c. 925; 1868-9, c. 201, 
s. 29; 1943, c. 728; C. S. 2308.) 


Editer’s Note.—The 1943 amendment added the second and 
third sentences. 

Security in Addition to That of Borrower.—The policy of 
this section is to require an investment by a~ guardian to 
be secured by the bond or note of some person in addition 
to the borrower. Watson v. Holton, 115 N. C. 36, 20 S. 
E. 183. 

This in Boyett v. Hurst, 54 N. C. 167, where the guard- 
ian lends the money of his ward to a trading firm com- 
posed of two partners, who both became insolvent at the 
same time, and from the same causes, no security having 
been taken besides the names of the two partners, it was 
held that the guardian was accountable for the money thus 
loaned, notwithstanding at the time of this loan the part- 
ners were considered as entirely solvent and their failure 
was sudden and unexpected. 

A guardian will be held liable for any loss resulting from 
a loan made without taking any security, however solvent 
the debtor may have been when the loan was made. Bane 
v. Nicholson, 203 N. C. 104, 106, 164 S. E. 750. 

A guardian’s primary duty is to invest the trust fund, 
and he will be chargeable with interest in the absence of 
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proof that it remained in his hands unemployed without 
his fault. Wilson v. Lineberger, 88 N. C. 416. 

Guardian Accountable for Loss.—A guardian will be held 
liable for any loss resulting from a loan made without tak- 
ing any security, however solvent the debtor may have 
been when the loan was made. Collins v. Gooch, 97 N. C. 
186s toa een Odoe 

Compound Interest Defined.—Compound interest is inter- 
est upon interest. where accrued interest is added to the 
principal sum, and that whole treated as a new principal, 
for the calculation of the interest for the next period. Black 
Law Dict., p. 636. 

Calculation of Compound Interest.—The rule for com- 
pounding interest on notes due guardians is “to make an- 
nual rests,’’ making the aggregate of principal and interest 
due at the end of a particular year a new principal, bear- 
ing interest thenceforward for another year. Little v. An- 
derson, 71 N. C. 190; Ford v. Vandyke, 33 N. C. 227. 

Bonds in Settlement with the Ward.—The bonds, upon 
which the guardian has lent the ward’s money, may be trans- 
ferred by him to the ward in settlement with him, and the 
guardian does not have to pay the ward in money. Cobb v. 
Fountain, 187 N. C. 335, 337, 121 S. E. 614. 

Applied in Robinson v. Ham, 215 N. C. 24, 200 S. E. 903. 


§ 24-5. Contracts, except penal bonds, and 
judgments to bear interest; jury to distinguish 
principal—All sums of money due by contract 
of any kind, excepting money due on’ penal 
bonds, shail bear interest, and when a jury shall 
render a verdict therefor they shall distinguish 
the principal from the sum allowed as _ interest; 
and the principal sum due on all such contracts 
shall bear interest from the time of rendering 
judgment thereon until it is paid and _ satisfied. 
In like manner, the amount of any judgment or 
decree, except the costs, rendered or adjudged 
in any kind of action, though not on contract, 
shall bear interest till paid, and the judgment and 
decree of the court shall be rendered according 
to this section. (Rev., s. 1954; Code, s. 530; R. 
C., c. 31, s. 90; 1786, c. 253; 1789, c. 314, s. 4; 1807, 
Cie 21 Cor es09.) 


Editor’s Note—Correction of Punctuation in the Caption. 
—The caption of this section was incorrectly punctuated 
prior to the Consolidated Statutes, and gave rise to at least 
one litigation. [The comma which now appears after the word 
“bonds”? did not then exist, consequently, the excepting 
clause embraced “judgments”? as well as penal bonds. But 
the court in In re Chisholm’s Will, 176 N. C. 211, 96 S. E. 
1031, disregarded the error and held that, though the cap- 
tion of a statute may be called in aid of construction, it 
can not control the text when it is clear, and gave expres- 
sion to the coritents of the section. This error was subse- 
quently corrected in the Consolidated Statutes. 

At common law a judgment did not carry interest when 
an execution of sci. fa. was issued upon it. In an action 
upon the judgment the plaintiff could recover interest by 
way of damages for the detention of the money. The stat- 
ute was passed for the purpose of amending the law in this 
respect. Collais v. McLeod, 30 N. C. 221. The intent was 
that the principal should bear interest because it was just 
and right that it should, and that the technical rule of the 
common law should not longer stand in the way. McNeill 
v. Railroad, 138 N. C. 1, 4, 50 S. E. 458. 

This section is not exclusive in prescribing instances in 
which interest is recoverable, and in proper instances interest 
may be recovered upon transactions not coming within the 
statute. Anderson Cotton Mills v. Royal Mfg. Co., 221 N. 
Cc. 500, 20 S. E. (2d) 818. 

Application to Liquidated Demands Only.—The rule that 
all moneys due by contract, except those due on penal 
bonds, shall bear interest applies whenever a recovery is 
had for the breach of a contract and the amount is ascer- 
tained from the terms of the contract itself or from evi- 
dence relative to the inquiry, and due by one party to the 
contract to another; and it does not obtain as a matter of 
law where the interest sought does not come within the pro- 


_ visions of the statute and is by way of unliquidated dam- 


ages, and there has been no adequate default on the part 
of the debtor in reference to withholding the principal sum, 
or a part of it. Bond v. Pickett Cotton Mills, 166 N. C. 20, 
81 S. E. 936. 
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As to interest on amount awarded for the taking of lands 
under eminent domain, see Yancey v. North Carolina State 
Highway, etc., Comm., 221 N. C. 185, 19 S. E. (2d) 489. 

Interest from the Time Money Should Have Been Paid.— 
“The theory upon which the plaintiff recovers is that the 
defendant has received the money wrongfully and the law 
implies a promise to repay it. The action was originally 
equitable in its character and founded upon the theory 
that in good conscience the defendant should repay the 
money wrongfully received, and from this duty the law im- 
plied a promise so to do. We see no reason why the amount 
should not draw interest. Revisal, sec. 1954 [this section]; 
Barlow v. Norfleet, 72 N. C. 535;° Farmer v. Willard, 75 
N. C. 401. The cases cited by defendant were actions in 
tort, wherein the jury may or may not allow interest, as 
they see proper. In this lies the distinction.’’ LTmber Co. 
vaeAtiantic Coast. Line R. Co., 141 N. C. 171-2 192, 53 S.-E. 
Root eek OAL CN S.) 225, 

From Time Due.—When a real estate man is entitled to 
recover a reasonable amount for his services rendered in se- 
curing a tenant for a building, the sum fixed by the verdict 
will, as a matter of law, draw interest from the time the 
same was due and payable. Thomas v. Piedmont Realty, 
etonmco. 195 UN. ‘GC. 591; (143 S: 0B. 144. 

After demand by a depositor or creditor of a bank for 
the payment of the amount due and refusal of the bank to 
make payment, the bank is liable for the amount of the 
claim plus interest at the rate of six per centum per annum. 
Hackney v. Hood, 203 N. C. 486, 166 S. E. 323. 

Purpose of Requiring Jury to Distinguish Principal and 
Interest.—The evident design of this section is to allow the 
plaintiff interest on the principal sum recovered in a judg- 
ment from the time of its rendition; and the direction to 
the jury to distinguish between the principal and interest 
was intended to provide for those cases in which the whole 
sum is assessed in damages, so as to enable the clerk or 
the sheriff to compute the interest on the ptincipal sum. 
But where the principal and interest are discriminated on 
the record, or it can be collected from an inspection of it 
what the principal sum was, it is equally within the spirit 
of the act that interest should be calculated on that. De- 
loach v. Worke, 10 N. C. 36, 40. 


Judgment Bears Interest from First Day of Term.— 
Where a consent judgment for a recovery of a certain sum 
is made-a lien on lands, and by its terms payable ninety 
days from its rendition, it bears interest from the first day 
of the term, the time given being merely for the purpose 
of raising the money for its payment; and where the only 
question submitted to the court is whether interest is 
chargeable from the date it was payable to a further pe- 
riod beyond, interest for such extended period at the rate 
of 6 per cent should be allowed. In re Chisholm’s Will, 
176 N. GC. 211, 96 S. E. 1031. 

Verdict or Contract—Judgment Should Include Interest. 
—Where the controversy is made to depend upon whether a 
written agreement of a certain date to subscribe to plain- 
tiff’s enterprise in a sum certain was binding upon the 
defendant corporation, the affirmative answer of the jury 
to the issue carries with it interest on the subscription from 
the date it was due, as a matter of law, and judgment 
should be rendered accordingly, and not from the date of 
its rendition as in tort. Chatham v. Mecklenburg Realty 
€o., 174 N. C. 671, 94 S. E. 447. 

Interest on Value of Permanent Improvements on Land. 
—Where it has been ascertained by the verdict of the jury, 
upon a trial free from error, that the plaintiff is entitled to 
recover of the defendant the value of permanent improve- 
ments he has put upon the defendant’s land under a parol 
agreement that the latter would convey a part of the lands 
in consideration thereof, void under the statute of frauds, 
to the extent that the improvements have enhanced the 
value of the land, interest is properly allowed in the judg- 
ment from the time of the defendant’s breach, on the 
amount ascertained to be due at that time; and objection 
that the jury may have included the interest in their ver- 
dict is untenable when it appears ot nothing Brees 

insel or court in respect to it, the presumption being 
ee ae contrary. Perry v. Norton, 182 N. C. 585, 586, 109 
See O41: AG ’ 

Interest on Contracts and Torts Distinguished.—Where a 
verdict is given in an action on contract ur plaintiff's favor 
for moneys due by the defendant to his intestate, interest 
is also given the plaintiff on the amount of the recovery 
as a matter of law, when not incorporated in the verdict. 
When in tort the matter of interest is awarded or not ac- 


cording as the jury may find. Thomas v. Watkins, 193 
Ne 1G, 16302 137 Sx, E. 818: 


In Tort Actions Judgment for Damages Bears Interest. 
—Although the allowance of interest, in an action for dam- 
ages for conversion of property, is discretionary with the 
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jury, yet, after the verdict, the judgment for the damages 
assessed bears interest by virtue of this section, and this 
is so, although the verdict is for a certain sum “without 
interest.” Stephens v. Koonce, 103 N. C. 266, 9)S5' Fe 315; 

Interest is not allowable as a matter of law in case of 
tort. Its allowance as damages rests in the discretion of 
the jury. Lincoln vy. Claflin, 7 Wall. 132, 19 L. Ed. 106. 

Conversion of Funds.—In an action for damages for con- 
version, the verdict being for the value of the property at 
the time of the conversion, interest can only begin from 
the time of the judgment. However, the jury may allow in- 
terest on the amount of the damages from the time of the 
conversion. Lance v. Butler, 135 N. C. 419, 47 S. E. 488. 

The rule in this State is that interest, as interest, is al- 
lowed only when expressly given by statute, or by the ex- 
press or implied agreement of the parties. Devereux v. 
Burgwin, 33 N. C. 490; Lewis v. Rountree, 79 N. C. 122, 
The only statute upon the subject is that contained in this 
section, which provides that all sums of money due by con- 
tract of any kind whatsoever, excepting such as may be 
due on penal bonds, shall bear interest, etc., but there is 
no provision made for actions of trover or trespass de bonis 
asportatis. In such cases, in order to compel the wrong- 
doer to make full compensation to the injured party, the 
jury may, in their discretion, and as damages, allow inter- 
est upon the value of the property from the time of its 
conversion or seizure, and it has been usual for them to 
do so. But there is no rule which gives it as a matter of 
law and right. Patapsco v. Magee, 86 N. C. 350, 355. 

Judgment against State Agency.—This section has no ap- 
plication to a judgment against the state highway and pub- 
lic works commission. Yancey v. North Carolina State 
Highway, etc., Comm., 222 N. C. 106, 22 S. EB. (2d) 256. 

Judgment Bears Interest Though Nothing Is Said.—By 
virtue of this section a judgment bears interest from the 
time of its rendition until paid, though nothing is said 
therein about interest. McNeill v. Railroad, 138 N. C. 1, 
50S. E. . 458. 

Statement in Judgment That It Shall Bear Interest.—It 
is best always that the court in its judgment should state 
fully the amount to be raised by the execution, both prin- 
cipal and interest; but the plaintiff will not forfeit his right 
to interest by the failure to do this, when enough appears 
on the face of the judgment to enable the officer to com- 
pute the amount justly due. All he is required to know is 
the amount of the principal, and then the statute makes 


that amount bear interest to the time of payment. Mc- 
Neill v. Railroad, 138 N. C. 1, 3, 50 S. E. 458. 
This section was held directory so far as it pro- 


vided that the judgment must itself state that it shall bear 
interest from the date of rendition until it is paid. It is 
perfectly clear that such a statement in the judgment is 
not essential to effectuate the intent of the Legislature, 
which is to allow interest on judgments. McNeill v. Rail- 
TOAG LSS Na Coal ise DOO beaks 408. 


Compromise Judgment in a Will Contest Case.—Where, 
in a will contest, a compromise judgment was entered 
whereby legatees named in the will were to receive certain 
amounts in settlement of their legacies which were ordered 
to be paid by the administrator cum testamento thereafter 
to be appointed, the judgment was not such a judgment 
as, under this section would draw interest from its date. 
Moore v. Pullen, 116 N. C. 284, 21 S. E. 195. 


Interest on Damages in Condemnation Proceedings.—In- 
terest is not allowed on a judgment rendered in the supe- 
rior court for damages awarded by the jury to the owner 
for taking his lands in condemnation; for while the jury 
may award interest in their verdict, the owner may not 
complain when such has not been done, in the absence of 
a special request for instructions with relation to it, and 
the absence of evidence tending to show he is entitled to 
it. Raleigh, etc., R. Co. v. Mecklenburg Mfg. Co., 166 N. 
Cie 168%) 82155) Hed, 

On Declared Dividend.—Where a receiver declares a div- 
idend which he wrongfully withholds, interest should run 
from the time the dividend is declared. Armstrong v. 
American Exchange Nat. Bank, 133 U. Gr 433. 2470510 vse 


t. 450, 33 L. Ed. 747. 
eit ee on Surety Bond.—The surety bond of a clerk of 
the Superior Court is fixed as to amount in the sum of 
five thousand dollars, and to that extent a surety is re- 
sponsible for the defalcation of his principal, including 6 
per cent interest from the time of notice given it, except 
from judgment thereon, when a different principal applies 
and the surety is liable for 6 per cent interest on the judg- 
ment until it is paid. Lee v. Martin, 188 N.C. 119, 13 
S. E. 631. y an 
The measure of the surety’s liability is that of the princi- 
pal, provided such liability does not exceed the penal sum 
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of the bond, and where a bank gives a bond to an agency 
of the State to protect such agency’s deposit, upon the in- 
solvency of the bank with assets insufficient to pay deposi- 
tors in full, the State agency may not hold the surety lia- 
ble for interest from the time action on the bond is insti- 
tuted, since in such circumstances the bank is not liable for 
interest, but the surety is liable for interest only from date 
of judgment against it on the bond on the amount for which 
the bank is liable to the State agency as of that date. State 
v. United States Guarantee Co., 207 N. C. 725, 178 S. E. 
550. 

Interest Imposed by Law in Nature of Damages.—A debt 
draws interest from the date it becomes due, and when in- 
terest is not made payable on the face of the instrument, 
payment of interest will be imposed by law in the nature 
of damages for the retention of the principal of the debt. 
Security Nat. Bank v. Travelers’ Ins. Co., 209 N. C. 17, 
182 ion. 702. 

Under this section money due by contract, except money 
due on penal bonds, bears interest as a matter of law. An- 
derson Cotton Mills v. Royal Mfg. Co., 221 N. C. 500, 20 
S. E. (2d) 818. 

Facts Not Excusing Payment of Interest by Insurance 
Company.—Where under the terms of a policy of insurance 
payment is to be made to the beneficiary immediately upon 
receipt of due proof of death of insured, the failure of the 
insurer to make payment until more than a year after re- 
ceipt of such due proof entitles the beneficiaries to interest 
on the amount from the date of insurer’s receipt of due 
proof, and payment of interest will not be excused because 
payment by insurer was delayed by reason of the fact that 
the trust agreement under which the policy was assigned 
was changed without notice to insurer by adding an indi- 
vidual trustee, and the fact that the corporate trustee be- 
came insolvent before payment and a substituted trustee 
appointed and insurer did not have notice of such substitu- 
tion until a much later date, insurer having had the use 
of the money during the period of delay. Security Nat. 
Bank vy. Travelers’ Ins. Co., 209 N. C. 17, 182 S. E. 702. 


Cited in Bell v. Danzer, 187 N. C. 224, 232,121 S. E. 448. 


§ 24-6. Judgment by default final, clerk as- 
certains.—When a suit is instituted on a single 
bond, a covenant for the payment of money, bill 
of exchange, promissory note, ,or a signed ac- 
count, and the defendant does not plead to issue 
thereon, upon judgment, the clerk of the court 
shall ascertain the interest due by law, without 
a writ of inquiry, and the amount shall be in- 
cluded in the final judgment of the court as 
damages, which judgment shall be rendered there- 
in in the manner prescribed by § 24-5. (Rev., 
Ss. 19563) Code, sxSshrtR.nCeyerdi,cge Sie 1007 ie. 
475 Opto ahdn) 


This section dispenses with a jury and directs the clerk 
to compute the interest preparatory to a final judgment by 
default in suits “instituted on a single bond, a covenant 
for the payment of money, bill of exchange, promissory 
note, or a signed account,’ contemplating the rendition of 
such judgment upon written instruments which themselves 
specify the precise sum to be paid, and need only an esti- 
mate of accrued interest. Rogers v. Moore, 86 N. C. 86, 87. 

Courts’ Power to Correct Mistake in Calculation.—A 
judgment by default upon a speciality, for the want of a 
plea, entered by the clerk in court, upon his calculation of 
interest, was held to be an office judgment, and that the 
court possessed the power to correct a mistake in the 
clerk’s calculation of interest at any time upon motion. 
Griffin v. Hinson, 51 N. C. 154. 


§ 24-7. Interest from verdict to judgment added 
as costs.—When the judgment is for the recovery 
of money, interest. from the time of the verdict or 
report until judgment is finally entered shall be 
computed by the clerk and added to the costs of 
the party entitled thereto. (Rev., s. 1955; Code, 
S529; (CNSe23194) 
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Art. 1. 


Definitions. 

Person primarily liable on instrument. 
What constitutes reasonable time. 
When law merchant governs. 

Acts to be done on Sunday or holiday. 
Application of chapter. 


General Provisions. 


Art. 2. Form and Interpretation. 


25-7 Form of negotiable instrument. 

25-8. What constitutes certainty as to sum. 

25-9. When promise is unconditional. 

25-10. What constitutes determinable future time. 

25-11. Additional provisions as affecting negotia- 
bility. 

25-12. Effect of omissions; seal; designation of 
particular money. 

25-13. When payable on demand. 

25-14. When payable to order. 

25-15. When payable to bearer. 

25-16. No formal language required. 

25-17. Presumption as to date. 

25-18. Antedated and postdated. 

25-19. When date may be inserted. 

25-20. When blanks may be filled. 

25-21. Incomplete instrument not delivered. 

25-22. Delivery necessary; when effectual; when 
presumed. 

25-23. Construction, where instrument is ambig- 
uous. 

25-24. Signature must appear; trade or assumed 
name. 


Sec. 

25-25. Signature by agent; how authority shown. 
25-26. Liability of person signing as agent. 
25-27. Effect of signature by procuration. 

25-28. Effect of forged signature. 


Art. 3. Consideration. 


9. Presumption of consideration. 

0. What constitutes consideration. 

1 What constitutes a holder for value. 

2. When lien on instrument constitutes holder 
for value. 


25-33. Effect of want of consideration. 
25-34. Liability of accommodation party. 
Art. 4. Negotiation. 

25-35. What constitutes negotiation. 

25-36. How indorsement made. 

25-37. Effect of indorsement by infant or corpo- 
ration. 

25-38. Indorsement must be of entire instrument. 

25-39. Kinds of indorsement. 

25-40. Special indorsement; indorsement in blank. 

25-41. How blank indorsement changed to special 

indorsement. 

25-42. When indorsement restrictive. 

25-43. Effect of restrictive indorsement; rights of 
indorsee. ; 

25-44. Qualified indorsement. 

25-45. Conditional indorsement. 

25-46. Indorsement of instrument payable to 


bearer. 


Sec. 


25-47. 
25-48. 
25-49. 


25-50. 
25-51. 
25-52. 
25-53. 
25-54. 
25-55. 
25-56. 


25-57. 
25-58. 
25-59. 


25-60. 
25-61. 
25-62. 
25-63. 
25-64. 
25-65. 


25-66. 
25-67. 
25-68. 
25-69. 
25-70. 
25-71. 
25-72. 
25-73. 


25-74. 
25-75. 


25-76. 


25-77. 
25-78. 
25-79. 
25-80. 
25-81. 


25-82. 


25-83. 
25-84. 
25-85. 


25-86. 


25-87. 
25-88. 
25-89. 


25-90. 


25-91. 
25-92. 
25-93. 
25-94. 
25-95. 


CHAPTER 25. 


Indorsement of instrument payable to two 
or more persons. 

Effect of instrument drawn or indorsed to 
a person as cashier. 

Indorsement, where payee’s 
spelled. 

Indorsement in representative capacity. 

Presumption as to time of indorsement. 

Presumption as to place of indorsement. 

Continuation of negotiable character. 

Striking out indorsement. 

Effect of transfer without indorsement. 

When prior party may negotiate instru- 
ment. 


name mis- 


Art. 5. Rights of Holder. 


Right of holder to sue; payment. 

What constitutes holder in due course. 

When person not deemed holder in due 
course. 


Notice before full amount paid. 
When title defective. 

What constitutes notice of defect. 
Rights of holder in due course. 
When subject to original defenses. 
Who deemed holder in due course. 


Art. 6. Liabilities of Parties. 


Liability of maker. 

Liability of drawer. 

Liability of acceptor. 

When person deemed indorser. 

Liability of irregular indorser. 

Warranty, where negotiation by delivery. 

Liability of general indorser. 

Liability of indorser, where paper negotia- 
ble by delivery. 

Order in which indorsers are liable. 

Liability of agent or broker. 


Art. 7. Presentment for Payment. 


Effect of want of demand on principal 
debtor. 

Presentment. 

What constitutes a sufficient presentment. 

Place of presentment. 

Instrument must be exhibited. 

Presentment where instrument payable at 
bank. 


Presentment 
dead. 

Presentment to persons liable as partners. 

Presentment to joint debtors. 

When presentment not required to charge 
the drawer. 

When presentment not required to charge 
the indorser. 

When delay in presentment is excused. 

When presentment may be dispensed with. 

When instrument dishonored by nonpay- 
ment. 

Liability of persons secondarily 
when instrument dishonored. 


Time of maturity. 

When days of grace allowed. 

How time is computed. 

Rule where instrument is payable at bank. 
What constitutes payment in due course. 


where principal debtor is 


liable 


Or 
1 


wononnnnnn wn ww 
or Or Or Or Or Or Or Or Hr 
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pe 


25-138. 


25-139. 
25-140. 


25-141. 
25-142. 


25-143. 


[ 889 ] 


. Notice where parties reside in 


NEGOTIABLE INSTRUMENTS 


Art. 8. Notice of Dishonor. 


To whom notice of dishonor must 
given. 

By whom notice given. 

Notice given by agent. 

Effect of notice given on behalf of holder. 


be 


. Effect, where notice is given by party en- 


titled thereto. 


. When agent may give notice. 


When notice sufficient. 


. Form of notice. 
. To whom notice may be given. 


Notice when party is dead. 
Notice to partners. 
Notice to persons jointly liable. 


. Notice to bankrupt. 
. Time within which notice must be given. 
. Notice where parties reside in the same 


place. 
different 
places. 


. When sender deemed to have given due 


notice. 


3. What constitutes deposit in postoffice. 

. Time of notice to antecedent parties. 

. Where notice must be sent. 

. Waiver of notice. 

. Who affected by waiver. 

. Waiver of protest. 

. When notice is dispensed with. 

. Delay in giving notice. 

. When notice need not be given to drawer. 
. When 


notice need not be given to in- 
dorser. 


. Notice of nonpayment where acceptance 


refused. 


. Effect of omission to give notice of nonac- 


ceptance. 


. When protest need not be made; when it 


must be made. 


Art. 9. Discharge. 


. How instrument discharged. 

. Discharge of person secondarily liable. 
. Right of party paying instrument. 

. Renunciation by holder. 

. Unintentional 


cancellation; burden of 


proof. 


. Effect of alteration of instrument. 
. What constitutes a material alteration. 


Art. 10. Bills of Exchange. 


. Bill of exchange defined. 
. Bill not an assignment of funds in hands 


of drawee. 


5. Bill addressed to more than one drawee. 
. Inland and foreign bills of exchange. 
. When bill may be treated as promissory 


note. 
Referee in case of need. 


Art. 11. Acceptance. 


Acceptance defined; how made. 

Holder entitled to acceptance on face of 
bill. 

Acceptance by separate instrument. 

When promise to accept equivalent to ac- 
ceptance. 

Time allowed drawee to accept. 


. Liability of drawée retaining or destroying 
bill. 

. Acceptance of incomplete bill. 

. Kinds of acceptances. 

. What constitutes a general acceptance. 

_ What constitutes a qualified acceptance. 

. Rights of parties as to qualified accept- 
ance. 


Art. 12. Presentment for Acceptance. 


25-150. When presentment for acceptance must be 
made. 
25-151. Failure to present in reasonable time dis- 


charges drawer and indorsers. 


25-152. How presentment made. 

25-153. On what days presentment may be made. 
95-154. Presentment where time is insufficient. 
25-155. Where presentment is excused. 

25-156. When dishonored by nonacceptance. 
25-157. Duty of holder, where bill not accepted. 
25-158. Rights of holder, where bill not accepted. 


Art. 13. Protest. 


25-159. In what cases protest necessary. 

25-160. How protest made. 

25-161. By whom protest made. 

25-162. When protest to be made. 

25-163. Where protest made. 

25-164. Protest both for nonacceptance and non- 
payment. 

25-165. Protest before maturity, where acceptor in- 
solvent. 

25-166. When protest dispensed with. 

25-167. Protest where bill is lost. 
Art. 14. Acceptance for Honor. 

25-168. When a bill may be accepted for honor. 

25-169. How acceptance for honor made. 

25-170. When deemed an acceptance for honor of 


drawer. 

1. Liability of acceptor for honor. 

2. Agreement of acceptor for honor. 

3. Maturity of bill payable after sight ac- 
cepted for honor. 

4. Protest of bill accepted for honor. 


PAT tal, 


§ 25-1. Definitions.—In this chapter, unless the 
context otherwise requires— 

“Acceptance” means an acceptance completed 
by delivery or notification. 

“Action” includes counterclaim and setoff. 

“Bank” includes any person or association of 
persons carrying on the business of banking, 
whether incorporated or not. 

“Bearer” means the person in possession of a 
bill or note which is payable to bearer. 

“Bill” means bill of exchange, and 
means negotiable promissory note. 

“Delivery” means transfer of possession, actual 
or constructive, from one person to another. 

“Folder” means the payee or indorsee of a bill 
or note who is in possession of it, or the bearer 
thereof. 


General Provisions. 


“note” 


“Tndorsement” means an indorsement com- 
pleted by delivery. 
“Instrument” means negotiable instrument. 
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Sec. 

25-175. How presentment for payment to acceptor 
for honor made. 

When delay in making presentment ex- 
cused. 


. Dishonor of bill by acceptor for honor. 


25-176. 


Art. 15. Payment for Honor. 


. Who may make payment for honor. 

. How payment for honor must be made. 

. Declaration before payment for honor. 

. Preference of parties offering to pay for 
honor. 

. Effect on subsequent parties, where bill is 
paid for honor. 

. Where holder refuses to receive payment 
supra protest. 

. Rights of payer for honor. 


Art. 16. Bills in a Set. 


5. Bills in a set constitute one bill. 
6. Rights of holders, where different parts 
are negotiated. 


25-187. Liability of holder who indorses two or 
more parts of a set to different per- 
sons. 

25-188. Acceptance of bills drawn in sets. 

25-189. Payment by acceptor of bills drawn in 
sets. 

25-190. Effect of discharging one of a set. 


Art. 17. Promissory Notes and Checks. 


25-191. Negotiable promissory note defined. 

25-192. Check defined. 

25-193. Within what time a check must be pre- 
sented. 

25-194. Bank may refuse to honor check more 
than six months old in the absence of 
contrary instructions. 

25-195. Effect of certification of check. 

25-196. Effect, where holder of check procures it 
to be certified. 

25-197. Check not assignment of funds. 

25-198. When stop-payment order given to bank 
expires. 

25-199. Application to present orders. 


“Tssue’”’ means the first delivery of the instru- 
ment, complete in form, to a "person who takes 
Iteaspamnoidets 

“Person” includes a body of persons, whether 
incorporated or not. 

“Value’’ means valuable consideration. 

“Written” includes printed, and “writing” in- 
cludes print. (Rev., s. 2340; 1899, c. 733, s. 191; 
GaSr2976s) 


Cross Reference.—As to terms “‘bearer’’ and “holder,” see 
see note to § 25-15. 

Editor’s Note. — Especial attention is called to the fact 
that the purpose in enacting this statute was to bring 
about, insofar as possible, a uniformity of the law of the 
various states upon the subject. This being true, if the 
purpose is to be realized to the fullest extent, uniformity of 
interpretation is as essential as uniformity in the statutory 
provisions. Hence, an investigation of the decisions of the 
other states which interpret the N. I. lL. is not only proper 
but almost indispensable, and such decisions are more per- 
suasive as authority than is usually the case with the de- 
cisions of other states. While it would be impossible in a 
work of this nature to incorporate all the holdings of the 
courts of other states upon the subject, some of these deci- 
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sions have been inserted in this chapter where it is thought 
they may be of great value in construing the law, or where 
no decision of the Supreme Court of North Carolina covers 
the special point. 

Some of the North Carolina cases l.erein annotated were 
decided under the Law Merchant before the N. I. I. was 
adopted, but should be of aid in construing this law. 

Section quoted in defining bearer and holder in Stein- 
hilper v. Basnight, 153 N. C. 293, 69 S. E. 220. 

Cited in Pickett v. Fulford, 211 N. C. 160, 189 S. E. 488. 


§ 25-2. Person primarily liable on instrument. 
—The person primarily liable on an instrument 
is the person who by the terms of the instru- 
ment is absolutely required to pay the same. All 
other parties are secondarily liable. (Rev., s. 
9349-48995) 733, Ss: 192> C..S. 2977.) 


Cross Reference.—As to liability of parties, see §§ 25-66 to 
25-75. 

A surety on an instrument comes squarely within the 
definition of a person whose liab‘lity is primary, for he is, 
by the terms of the instrument, absolutely required to pay 
the same. Rouse v. Wooten, 140 N. C. 557, 559, 53 S. E. 
430. See also Taft v. Covington, 199 N. C. 51, 153 S. E. 
597; Dry v. Reynolds, 205 N. C. 571, 172 S. E. 351. 

Joint makers upon the face of a negotiable instrument are 
deemed to be primarily liable thereon, and in an action 
upon the note the burden is upon the defendants to prove 
any matter in release, if brought within three years. Rob- 
erson Co. v. Spain, 173 N. C. 23, 91 S. E. 361. See also Taft 
vy. Covington, 199 N. C. 51, 153 S. E. 597. 

When a promissory note sued on has the signatures of 
two of the defendants on its face as joint makers and the 
other defendant’s signature on the back as endorser, the 
statute makes them each liable to the payee and, nothing 
else appearing, those signing as makers are primarily lia- 
ble, with the right of contribution among themselves, while 
the endorser is secondarily liable. Raleigh Trust Co. v. 
York, 199 N. C. 624, 155 S. E. 263. 

Indorser.—If a note, whether negotiable or not. is in- 
dorsed at the same time the note itself is made, the in- 
dorser ought to be held as original promisor or maker of 
the note. But where the note is indorsed after its delivery 
to the payee, the indorser is to be held as an indorser or 
guarantor depending upon whether the note is negotiable 
or not. Lily v. Baker, 88 N. C. 151, 154. 

A married woman may now make executory contracts 
as binding as if she were a feme sole, § 52-2, with certain 
restrictions, § 52-12, and when she has executed q note as 
co-maker with her husband, a holder in due course for 
value, may accordingly enforce collection thereof against 
her as a person primarily liable on the note, and absolutely 
required to pay it. Taft v. Covington, 199 N. C. 51, 153 
Sey 097. 

Parol Evidence as to Character of Signing.—As between 
the payee of a negotiable note and the signers thereof, a 
person signing his name on the face of the note may prove 
by parol evidence that to the knowledge of the payee he 
signed the same as surety and not maker. Davis v. Alex- 
ander, 207 N. C. 417, 177 S. E. 417. 

Cited in Mayers v. Bank, 198 N. C. 542, 152 S. E. 628. 


§ 25-3. What constitutes reasonable time.—In 
determining what is reasonable time or an un- 
reasonable time regard is to be had to the nature 
of the instrument, the usage of trade or business 
(if any) with respect to such instruments, and 
the facts of the particular case. (Rev., s. 2343; 
1899, c. 733, s. 193; C. S. 2978.) 


Cross Reference.—As to failure to present bill for accept- 
ance within a reasonable time, see § 25-48. 

As Dependent upon Circumstances. — What _ constitutes 
reasonable time will vary under the facts and circumstances 
of different cases, and this statute expresses as definite a 
rule as could well be established or considered desirable. 
Manufacturing Co. v. Summers, 143 N. C. 102, 108, 55 5. 
E. 522. ; 

Though it be inconvenient to have several rules, appli- 
cable to different classes of persons, it is more so to have 
one applied to all, which is wholly unsuited to the habits, 
transactions, and experience of the greater number. It is 
impossible to lay down a rule in the abstract which is 
equally just in its bearing on all persons to be affected 
by it; it must depend upon the circumstances of the case, 
and must be determined by the jury, under the directions 
of the court. Raines v. Grantham, 205 N. C. 340, 343, 171 
S. E. 360, citing Brittain v. Johnson, 12D Ce 293; 
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Same—Demand and Notice of Default upon Notes.—Four 
months, when the parties all resided in the same village, 
is an unreasonable time in making a demand of the maker 
of a note and giving notice of non-payment to the indorser. 
Yancey v. Littlejohn, 9 N. C. 525. 

But where a demand note was given to raise money for 
marketing a crop to be negotiated when needed, a negotia- 
tion forty-four days after the date of making was not an 
unreasonable time. Colona v. Parksley Nat. Bank, 120 
Va. 812, 92 S. E. 979. 

Same—Presentation of Check.—The holder of a_ check 
upon a bank located in the town of his residence may pre- 
sent it for payment on the day after the same is drawn, 
and his omission to present it sooner is no defense to 
the drawee bank, unless he had infusmation of its pre- 
carious condition. First National Bank v. Alexander, 84 
N. C. 30. 

Cited in State, etc., Trust Co. v. Hedrick, 198 N. C. 374, 
151° S.) Be 723. 


§ 25-4. When law merchant governs.—In any 
case not provided for in this chapter the rules 
of the law merchant shall govern. (Rev., s. 
2344: 1899, c. 733, s. 196; C. S. 2979.) 


Cross Reference—As to common law declared to be in 
force in North Carolina, see § 4-1. 


§ 25-5. Acts to be done on Sunday or holiday. 
—Where the day, or the last day, for doing any 
act herein required or permitted to be done falls 
on Sunday, or on a holiday, the act may be done 
on the next succeeding secular or business day. 
(Rev., s. 28395; 1899, c. 733,'s, 194; C. S. 2980.) 


§ 25-6. Application of chapter. — The provi- 
sions of this chapter do not apply to negotiable 
instruments made and delivered prior to the 
eighth day of March, one thousand eight hun- 
dred and ninety-nine. (Rev., s. 2345; 1899, c. 
733, s. 195; C. S. 2981.) 

Applied in Barden v. Hornthal, 151 N. C. 8, 65 S. E. 513. 


Art. 2. Form and Interpretation. 


§ 25-7. Form of negotiable instrument. — An 
instrument to be negotiable must conform to the 
following requirements: (1) It must be in writ- 
ing and signed by the maker or drawer; (2) 
must contain an unconditional promise or order 
to pay a sum certain in money; (3) must be pay- 
able on demand or at a fixed or determinable 
future time; (4) must be payable to the order of 
a specified person or to bearer; and (5) where 
the instrument is addressed to a drawee, he must 
be named, or otherwise indicated therein with 
reasonable certainty. (Rev., s. 2151; 1899, c. 733, 
s. 1; C. S. 2982.) 


Cross References.—As to certainty of sum, see § 25-8: 
as to unconditional promise, see § 25-9; as to fixed deter- 
minable time, see § 25-10; as to payment to order, see § 
25-14; as to payment to bearer, see § 25-15. 

Editor’s Note.—It is apparent that this section is declara- 
tory of the prior law upon the subject. As to certainty of 
amount to be paid and time of payment, see First Nat. 
Bank v. Bynum, 84 N. C. 25; necessity of payment in 
money, Johnson y. Henderson, 76 N. C. 227. 

Effect of Conditions—A contingent condition has always 
defeated the negotiability of an instrument. Goodloe v. 
Taylor, 10 N. C. 458. 

Since the passage of this law the court has held that a 
note, the payment of which was made dependent upon a 
condition expressed in a separate instrument, a deed, was 
not negotiable. Pope v. Righter Parey Iumber Co., 162 N. 
C, 206, 78 S. E. 65. 

Necessity for Payment to Order or Bearer.—Subsection 
four was applied in Johnson v. Lassiter, 155 N. CoAT 74 Sy 
Hy ade 

Where an instrument is expressly made payable to a 
named person, such a provision clearly imports a lack of 
negotiability under this section. Bank of United States 
v. Cuthbertson, 67 F. (2d) 182, 186. 


The absence of the words “‘to bearer” or “to order” 
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does not render the bonds nonassignable, but nonnegoti- 


able. Id. 

Form of Instrument.—So long as the requirements of this 
section are complied with, the form of tke instrument 1s 
immaterial. Thus it has been held that the fact that. the 
instrument is written in pencil (Gudger v. Fletcher, 29 N. 
C. 372, although decided prior to section this holding would 
seem to be applicable), or that it is under seal (First Nat. 
Bank v. Michael, 96 N. C. 53, 1 S. E. 855, which case was 
also decided prior to N. I. L. but is apparently applicable, 
see section 25-12) does not affect the negotiability. 

To illustrate further, it has been held that a certificate 
of deposit containing words of negotiability (Johnson v. 
Henderson, 76 N. C. 227, though decided prior to N. I. L., 
this case is applicable under it), or a due bill (Purtel v. 
Morehead, 19 N. C. 239) or a mortgage note for a specified 
sum, payable on a certain future day, though it provided that 
the whole principal sum should become payable at the op- 
tion oi the mortgagee upon a default in an installment, 
(Thorpe v. Minderman, 123 Wis. 149, 101 N. W. 417, de- 
cided under the N. I. I. of Wisconsin, which is identical 
with this section) is negotiable. 

Although county warrants are transferable by indorse- 
ment and the indorsee or holder may sue upon them in his 
own name, they are not negotiable in the sense that the 
holder in due course is protected by the N. I. L. Wright v. 
Kinney, 123 N. C. 618, 619, 31 S. E. 874. 

The provisions therein that a bond should be payable to 
bearer, or if registered to the registered holder only, and 
provisions for an extension of time, upon application of the 
maker, in the discretion of trustee in the deed of trust se- 
curing it, does not change its negotiable character. Thomas 
v. De Moss, 202 N. C. 646, 163 S. EF. 759. 

A municipal bond payable to bearer, and otherwise com- 
plying as to form with the provisions of this section, is a 
negotiable instrument, and as such when in the hands of a 
holder in due course as defined by § 25-58 is not subject 
to defenses which would otherwise ordinarily be available to 
the municipal corporation by which the bond was _ issued. 
Bankers’ Trust Co. v. Statesville, 203 N. C. 399, 407, 166 
S. E. 169. 

A bond indemnifying a bank from any loss which it might 
sustain by reason of its taking over the assets and discharg- 
ing the liabilities of another bank, the bond being payable 
to the liquidating bank and not to its order, is not a ne- 
gotiable instrument within the meaning of this section. North 
Carolina Bank, etc., Co. v. Williams, 201 N. C. 464, 160 S. 
EB. 484. 

Holders of negotiable mortgage notes are necessary parties 
plaintiff in an equitable action to reform the deed of trust 
and the notes. First Nat. Bank v. Thomas, 204 N. C. 599, 
169 S. E. 189. 

Unsigned Travelers’ Cheque.—A travelers’ cheque not 
signed or countersigned by the purchaser or holder is not 
a negotiable instrument, since it is not an unconditional 
promise to pay to the order of a specified person or bearer, 
the promise to pay being conditioned upon the cheque being 
countersigned with the signature appearing at the top otf 
the cheque. Venable v. American Exp. Co., 217 N. C. 548, 
8 S. E. (2d) 804. 

Cited in Peoples Building & Loan Assn. v. Swaim, 198 
N. C. 14, 16, 150 S. E. 668; Dixon v. Smith, 204 N. C. 480, 
168.5. ©) 6833 (Stein v. Levins, 205 N.C) 302; 305) 171 ‘S: 
B. 96. 


§ 25-8. What constitutes certainty as to sum. 
—The sum payable is a stm certain within the 
meaning of this chapter, although it is to be paid 
(1) with interest; or (2) by stated installments; 
or (3) by stated installments with a provision 
that upon default in payment of any installment 
the whole shall become due; or (4) with ex- 
change, whether at a fixed rate or at the current 
rate; or (5) with costs of collection or an attor- 
ney’s fee in case payment shail not be made at 
maturity. But a provision incorporated in the 
instrument to pay counsel fees for collection is 


not enforceable, but does not affect the other 
terms of the instrument or the negotiability 
thereof. (Rev., ss. 2152, 2346; 1899, c. 733, ss. 


B, 1975: 1905, c. $273 .C.:S. 2983.) 


Editor’s Note.—In First Nat’! Bank v. Bynum, 84 N. C. 25, 
decided before this section was enacted, it was held that a 
provision for attorneys’ fees and exchange made the note 
non-negotiable because of uncertainty of the amount to be 
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paid. This, according to the specific terms of the section, is, 
of course, no longer the law. 

Although the first sentence of this section appears in the 
uniform N. I. L., the second sentence was inserted by the 
legislature of this State so that, in accordance with the uni- 
form law, the stipulation for attorney fees does not destroy 
the negotiability of the instrument although the provision is 
not enforceable. It is the evident policy of the legislature to 
prevent any stipulation permitting “collection fees’’, as be- 
ing against public policy. See Turner v. Boger, 126 N. C. 
300, 302, 35 S. E. 592, and citations. An application of the 
operation of this paragraph will be found in Security 
Finance Co. v. Hendry, 189 N. C. 549, 177 S. E. 629. 

Since the provision in an instrument is invalid it does not 
affect the amount in suit in determining the jurisdiction of 
a justice court. Bank y. Appalachian Land, etc., Co., 128 
Nic Co 7i93 4 388 Sa le clos 

Since attorney fees are not collectible under this section 
an agent with special authority to pay a note due out of 
funds held by him is limited to a payment of the principal 
sum, interests and costs that have accrued at the time of 
payment. Hooper v. Trust Co., 190 N. C. 423, 130 S. E. 49. 

Same—Foreign Contract for Attorney’s Fees.—The validity 
of a provision in a note for attorneys’ fees executed and 
payable in Georgia, must be determined by the laws of 
North Carolina Exchange Bank y. Land Co., 128 N. C. 193, 
38 S. E. 813. And because of this section, the courts of 
North Carolina will not enforce such a provision. Security 
Finance Co. v. Hendry, 189 N. C. 549, 177 S. E. 629. 


' § 25-9. When promise is unconditional. — An 
unqualified order or Promise to pay is uncondi- 
tional within the meaning of this chapter, though 
coupled with (1) an indication of a particular 
fund out of which reimbursement is to be made, 
or a particular account to be debited with the 
amount; or (2) a statement of the transaction 
which gives rise to the instrument. But an order 
or promise to pay out of a particular fund is not 
unconditional. (Rev., s. 2153; 1899, c. 733, s. 3; 
C. S. 2984:) 


Cross Reference.—As to draft with bill of lading attached, 
see § 21-37 and notes. 

Editor’s Note.—This section is declaratory of the prior 
law upon the subject except that very early it was held that a 
statement of the consideration made the instrument con- 
ditional. See Mason v. Nelson Cotton Co., .148 N. C. 492, 
62°S. E.°625; and Bank vy. Hatcher, 151 N. C. 359, 66S. B. 
308, which overruled the early case, Howard y. Kimball, 65 
N. C. 175, and held in conformity with this section. 

Retention of Title in Seller.—A written unconditional 
promise to pay a specified sum of money at a designated 
time is a negotiable instrument, and the negotiability is not 
affected because the title to goods sold for which the note 
was given is retained in the seller until payment shall have 
been made; or stipulations are made in the instrument for 
application of the proceeds to the obligor’s unqualified prom- 
ise to pay. See Branch Banking, etc, Co. v. Leggett, 
185 N. C. 65, 116 S. E. 1. 

Particular Fund Provided.—Bonds issued for road _ build- 
ing are negotiable, notwithstanding that a fund is provided 
for their payment. While the specification of a particular 
fund out of which payment is to be made destroys the 
negotiability, a fund may be provided for payment, as in 
this case, without affecting it. Commissioners v. Bank, 157 
N. GC.. 191, 72°S.” B. 996- 

§ 25-10. What constitutes determinable future 
time.—An instrument is payable at a determin- 
able future time, within the meaning of this 
chapter, which is expressed to be payable (1) at 
a fixed period after date or sight; or (2) on or 
before a fixed or determinable future time speci- 
fied therein; or (3) on or at a fixed period after 
the occurrence of a specified event which is cer- 
tain to happen, though the time of happening be 
uncertain. An instrument payable upon a con- 
tingency is not negotiable, and the happening of 
the event does not cure the defect. An instru- 
ment is payable at a determinable future time, 
within the meaning of this chapter, notwith- 
standing the fact that it contains a provision 
waiving notice of protest, notice of dishonor, and 
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an agreenient to be bound notwithstanding any 
extension of time which may be granted. Or, 
if collaterals have been deposited as security for 
the payment thereof and the instrument contains a 
provision that if the value of the securities so de- 
posited has so decreased or declined as to render 
the holder insecure, the holder may require the 
maker to deposit other and further collaterals to 
secure the same, and, upon failure to comply with 
such demand, to declare the instrument due at 
once. An instrument payable upon a contingency 
is not negotiable, and the happening of the event 
does not cure the defect, but an instrument pay- 
able at a determinable future time is negotiable, 
even though it may mature or be declared due 
upon a contingency happening before such future 


timers (Rev; s: 2156; 1899, c. 733, s. 4; 1923, c. 
Tee  2985:) 
Editor’s Note.——By the amendment, Public Laws 1923, 


there was added all that part of the section including and 
following the third sentence. 

In 1 N. C. Law Rev., 299, in an article discussing the 
statutory changes effected by the Public Laws of 1923, it is 
said: “C. 72 of the Public Laws of 1923 amends the Negoti- 
able Instruments Law (N. I. 1.) s. 4, C. S. s. 2985 [this sec- 
tion] in one important respect in order to conform with 
banking experience and the recommendation of the Federal 
Reserve Bank of Richmond. [The Tar Heel Banker, April 
1923, p. 14.] There are in common usage today many kinds 
of provisions in negotiable paper for the purpose of accel- 
erating maturity. Thus the principal amount may be made 
payable in installments with the provision that upon default 
in payment of any installment or of interest, the whole shall 
become due. [sec. 25-8, cl. 3]. Or notes may be issued in 
a series to fall due on successive dates, and each note stat- 
ing that if one is dishonored the whole series is payable at 
once. [Chicago Ry. Equipment Co. v. Merchants Bank, 136 
U. S$. 268, 10 S. Ct. 999, 34 L. Ed. 349, is an example.] Other 
examples are found in ‘‘chattel notes,”” [Whitlock v. Ium- 
ber Co., 145 N. C. 120, 58 S. E. 909] which contain provi- 
sions to protect the seller of goods under a conditional sale. 
if the note provides that the amount shall be payable at a 
fixed date, or sooner at the demand of the holder if he deems 
himself insecure, the courts have generally held that such 
provisions destroy negotiability. (First Nat’l Bank v. By- 
num, 84 N. C. 25.) If the ultimate time of payment can 
be ascertained from the face of the instrument and pay- 
ment can be accelerated only by the performance of an act 
regularly incident to the collection of the paper, it would 
seem that all these provisions should be upheld. [This is 
the argument made by Zachariah Chafee, Acceleration Pro- 
vision in Time Paper, 32 Harv. lL. Rev. 746.] 

“The amendment makes valid another type of acceleration 
provision used largely by banks, and which bankers looked 
upon as valid. although the majority of courts thought 
otherwise. [Strickland v. National Salt Co., 79 N. J. Ea. 
182, 91 Atl. 828; National Salt Co. v. Ingraham, 122 Fed. 40. 
But see National Salt Co. v. Ingraham (1906) 143 Fed. 805. 
For further cases see Mr. Chafee’s article cited, supra. This 
article is the best discussion of this subject available, and 
Mr. Chafee argues for the negotiability of time paper with 
acceleration provisions.] Suppose that collateral is deposited 
as security for the payment of a note, which contains a 
provision that if the value of the securities declines so as 
to render the holder insecure, the holder may require the 
maker to deposit other collateral, and upon failure to com- 
ply, the holder may declare the instrument due at once. It 
has been argued that such a provision violates three forma] 
requisites of negotiability, certainty of time, certainty of 
amount, and the rule against the promise to do anything but 
pay money. But such a provision makes it more certain 
that the holder will receive the full face value of the instru- 
ment, and under the N. I. I. a note payable “fon or before’’ 
a certain date is not rendered non-negotiable. [§ 25-10, cl. 
2.) Further the purpose of the additional promise is to 
secure the payment of the money and protect the holder 
from the risks of the maker’s insolvency. The provision 
makes the note more valuable as a substitute for money, 
and the amendment brings the law of North Carolina into 
line with business practice. 

“The amendment also provides that provisions waiving 
notice of protest, notice of dishonor and agreements to be 
bound notwithstanding any extension of time, shall not 
affect negotiability. It seems that this merely makes more 
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certain what was already understood to be the law. (Sections 
25-116, 25-117, 25-118, 25-166. See First Nat’l Bank yv. John- 
ston (1915) 169 N. C. 526, 86 S. E. 360.)” (The citations which 
here appear in the brackets are footnotes of the Article as it 
reads in the Law Review, with changes made to the proper 
General Statute section numbers where appropriate.) 

Acceleration.—Acceleration of the maturity of a note, or 
of notes in a series, as the result of the failure of the maker 
to pay interest, or to pay one of the notes of said series, 
when same becomes due, according to the tenor of the note 
or notes, by virtue of an agreement to that effect appearing 
on the face of the note, or notes, does not make the note, 
or notes of the series, payable upon a contingency, and 
therefore non-negotiable within the meaning of this section. 
New Bern Banking, etc., Co. v. Duffy, 153 N. C. 62, 68 S. E. 
915; Walter v. Kilpatrick, 191 N. C. 458, 132 S. E. 148. 

Section applied as to retaining title to the goods for which 
the note was given, in Chicago R. Co. v. Merchants’ Bank, 
136 U. S. 268, 10 S. Ct. 999, 34 L. Ed. 349. See note of 
Trust Co. v. Legett, under section 25-9. 


§ 25-11. Additional provisions as affecting nego- 
tiability—An instrument which contains an order 
or promise to do any act in addition to the pay- 
ment of money is not negotiable. But the 
negotiable character of an instrument otherwise 
negotiable is not affected by a provision which 
(1) authorizes the sale of collateral securities in 
case the instrument be not paid at maturity; or 
(2) authorizes a confession of judgment if the 
instrument be not paid at maturity; or (3) waives 
the benefit of any law intended for the advantage 
or protection of obligor; or (4) gives the holder 
an election to require something to be done in lieu 
of payment of money. But nothing in this section 
shall validate any provision or stipulation other- 
wise illegal, nor authorize the enforcement of an 
authorization to confess judgment or a waiver of 
homestead and personal property exemptions. 
(Rev., ss. 2154, 2346; 1899, c. 733, ss. 5, 197; 1905, 
e,,3887; C, ».. 2986.) 


Editor’s Note.—All the provisions after the word “‘illegal” 
in the last sentence were inserted by the North Carolina 
Legislature and do not appear in the proposed Uniform 

aw. 
oN Procedure Statute.—In so far as this section relates 
to the enforcement of an authorization to confess judg- 
ment, it is merely procedural. Monarch Refrigerating 
Co. v. Farmers’ Peanut Co., 74 F. (2d) 790, 793. 

This section and §§ 1-248, 1-249, are mere procedural stat- 
utes, regulating the practice of the courts, and can, of 
course, have no extraterritorial effect or be looked to as lim- 
iting the powers of corporations. Id. 

Negotiability Not Affected by Moertgage.—The recital on 
the face of a note, to wit: ‘This is one of a series of notes 
secured by deed of trust or mortgage,” does not affect the 
negotiable character of the notes under this section. Walter 
v. Kilpatrick, 191 N. C. 458, 461, 132 S. E. 148. 

Additional Act Destroying Negotiability—-A bond to pay 
money, and to do something else, “as to feed and clothe a 
slave,” is not negotiable. Knight v. Wilmington R. Co., 46 
Ne eador. 

Enforcement of Foreign Homestead Waiver.—A provision 
in a note for the waiver of homestead exemption will not 
be enforced by the courts of this State although the note 
may have been executed by parties in another state. Ex- 
change Bank yv. Tand Co., 128 N. C. 193, 38 Sn ee 813. 

Applied in Branch Banking, etc., Co. v. Legett, 185 N. C. 
65, 116 S. E. 1. See note under section 25-9. 


§ 25-12. Effect of omissions; seal; designation 
of particular money. — The validity and negoti- 
able character of an instrument are not affected 
by the fact that (1) it is not dated; or (2) does 
not specify the value given, or that any value 
has been given therefor; or (3) does not specify 
the place where it is drawn or the place where 
it is payable; or (4) bears a seal; or (5) desig- 
nates a particular kind of current money in which 
payment is to be made. But nothing in this sec- 
tion shall alter or repeal any statute requiring 1n 
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certain cases the nature of the consideration to 
be stated in the instrument. (Rev., s. 2155; 1899, 
SPY ERY CRG CS SEO i ee) 

Editor’s Note.—Prior to this secton it was held that a 
negotiable instrument payable in ‘‘current funds’? was not 
negotiable. It was also intimated that one paid in “‘currency 
was not, but that one payable in ‘legal tender notes’? was 
negotiable. 

See the note to the following section. 

Statement of Transaction.—A negotiable instrument, set- 
ting out the transaction for which the instrument is given, 
cannot be set aside when a holder in due course takes with- 
out notice of the infirmity or defect, where there is nothing 
in such contract to restrict negotiability in the instrument 
or to indicate fraud or an existent breach. Bank v. Hatcher, 
151 N. C. 359, 66 S. E. 308; Bank v. Michael, 96 N. C. 53, 1 
Sy, HDS, feo pey 

Bonds under Seal Negotiable.—Bonds for the payment of 
money only, while they retain in other respects the proper- 
ties and incidents of obligations under seal, are in this 
State put upon the footing of promissory notes and both are 
made negotiable securities .nder the statute. Pate v. Brown, 
Bom INe Gal 166.4167; 


§ 25-13. When payable on demand.—An instru- 
ment is payable on demand (1) when it is ex- 
pressed to be payable on demand, or at sight 
or on presentation; or (2) in which no time for 
payment is expressed. Where an instrument 1s 
issued, accepted or indorsed when overdue, it is, 
as regards the person so issuing, accepting or 
iudorsing it, payable on demand. (Rev., s. 2157; 
1899 "Cav Ba nse Gro cOS8.) 

Editor’s Note.—In Freeman y. Ross, 15 Ga. 252, it was 
held that a draft in which no time of payment was expressed 
was due instantly, and after presentment it became an over- 
due instrument and a holder after that time took with 
notice of all equities. One who took before presentment 
took before it was overdue. Rosewell Mig. Co. v. Hudson, 
72 Ga. 24. A note payable ‘“‘after date’ without expressing 
any time is payable on demand. Morrison vy. Morrison, 102 
Ga. 170, 29 S. KE. 125. A note payable on or before a certain 
date is payable on that date. The maker may pay before the 
date if he likes, but if he wishes he may delay payment un- 
til the date named. James v. Benjamin, 72 Ga. 185. 

Demand Net Necessary.—When an instrument is payable 
on demand it is not necessary to aver and prove demand, 
the suit itself is sufficient demand. Dougherty v. Western 
Bank, 13 Ga. 287. 

Statute of Limitations—A promissory note, payable on 
demand, is due immediately, and the statute of limitations 
runs from the date. Caldwell v. Rodman, 50 N. C. 139. The 
same is true of a bond when no time is specified for pay- 
ment of it. Ervin v. Brook, 111 N. C. 358, 16 S. E. 240. 


§ 25-14. When payable to order.—The instru- 
ment 1s payable to order when it is drawn pay- 
able to the order of a specified person, or to him 
or his order. It may be drawn payable to the 
order of (1) a payee who is not maker, drawer 
or drawee; or (2) the drawer or maker; or (3) 
the drawee; or (4) two or more payees jointly; 
or (5) one or some of several payees; or (6) the 
holder of an office for the time being. When the 
instrument is payable to order, the payee must 
be named or otherwise indicated therein with 
reasonable certainty. (Rev., s. 2158; 1899, c. 733, 
s. 8; C. S. 2989.) 


Editor’s Note.—See 13 N. C. Law Rev. 80. 

Negotiability.—Unless a note is payable “to the order of a 
special person cr to bearer” it is not negotiable. Johnson v. 
Lassiter, 155 N. C. 47, 71 S. E. 23. So a note payable to a 
specific person or his order is negotiable. Insurance Co. v 
Jones, 191 N. C. 176, 179, 131 S. E. 587. 


§ 25-15. When payable to bearer.—The instru- 
ment is payable to bearer (1) when it is ex- 
pressed to be so payablc; or (2) when it is 
payable to a person named therein or to bearer; 
or (3) when it is payable to the order of a ficti- 
tious or nonexisting person, and such fact was 
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known to the person making it so payable; or (4) 
when the name of the payee does not purport 
to be the name of any person; or (5) when the 


only or last indorsement is an indorsement in 
blanks (GRevs ts. 215931899" can 33. ac ae Ohme aS. 
2990.) 


The terms bearer and holder are of the same import, and 
where either is employed in an instrument it may be 
negotiated by delivery. Pryor v. American Trust Co., 15 
Ga. App. 822, 84 S. E. 312. 

Fictitious Payee.—A negotiable instrument payable to a 
fictitious payee does not make one whose name is identified 
as that appearing on the instrument payee, but the intention 
of the maker in inserting the name governs. Norton v. 
City Bank (Va.) 294 Fed. 839. 


Effect of Indorsement upon Negotiability—An indorse- 


ment in blank of a non-negotiable instrument does not 
make it negotiable. Johnson yv. Lassiter, 155 N. C. 47, 71 S. 
Be eae 


§ 25-16. No formal language required. — The 
negotiable instrument need not follow the lan- 
guage of this chapter, but any terms are sufficient 
which clearly indicate an intention to conform to 
the requirements hereof. (Rev., s. 2160; 1899, c. 
738,050 10s C.1Ss:29915) 


§ 25-17. Presumption as to date.—Where the 
instrument or an acceptance or any indorsement 
thereon is dated, such date is deemed prima facie 
to be the true date of the making, drawing, 
acceptance or indorsement, as the case may be. 
(Revs sh 2161971899 Fica 783ccr 4 ee Ger Se 2002)) 


§ 25-18. Antedated and postdated.—The instru- 
ment is not invalid for the reason only that it is 
antedated or postdated, provided that this is not 
done for an illegal or fraudulent purpose. The 
person to whom an instrument so dated is de- 
livered acquires the title thereto as of the date 
of delivery. (Rev., s..2162% 1899, c. 733, s125)C 
5.22993.) 

When Postdated Check Subject to Payment.—Since post- 
dated checks are payable at the time of their date and not 
before, the drawee cannot accept them and charge them 
against funds of the drawer prior to that time. The drawer 
does not undertake to have the funds in the drawee’s hands 
until the time it bears date. Smith v. Maddox-Rucker Bkg: 
Co., 8 Ga. App. 288, 68 S. E. 1092. 

Status of Postdated Check before Maturity.—A postdated 
check is payable on or after the day of its date; but in the 
meantime it is negotiable, and the drawer cannot be charged 
by garnishment as debtor of the payee unless it affirmatively 
appears at the time of the judgment that the check is due 
and is still the property of the payee. Wilson v. McKach- 
ern, 9 Ga. App. 584, 71 S. EF. 946. 


§ 25-19. When date may be inserted.—When an 
instrument expressed to be payable at a fixed 
period after date is issued undated, or where the 
acceptance of an instrument payable at a fixed 
period after sight is undated, any holder may in- 
sert therein the true date of issue or acceptance, 
and the instrument shall be payable accordingly. 
The insertion of a wrong date does not avoid the 
instrument in the hands of a subsequent holder 
in due course; but as to him the date so inserted 
is to be regarded as the true date. (Rev., s. 2163; 
1899, c. 733) Silas ea. 829945) 


§ 25-20. When blanks may be filled. — Where 
the instrument is wanting in any material par- 
ticular, the person in possession thereof has a 
prima facie authority to complete it by filling 
up the blanks therein. And a signature on a 
blank paper delivered by the person making the 
signature in order that the paper may be con- 
verted into a negotiable instrument operates as 
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a prima facie authority to fill it up as such for 
any amount. In order, however, that any such 
instrument when completed may be_ enforced 
against any person who became a party thereto 
prior to its completion, it must be filled up strictly 
in accordance with the authority given and with- 
in a reasonable time. But if any such instrument 
after completion be negotiated to a holder in 
due course, it is valid and effectual for all pur- 
poses in his hands, and he may enforce it as if 
it had been filled up strictly in accordance with 
the authority given and within a reasonable time. 
(Rev., s. 2164; 1899, c. 733, s. 14; C. S. 2995.) 


When a principal verbally authorizes an agent to fill 
up with a specific sum a blank in a bond, left with him 
for that purpose, and then to deliver it in its completed 
form and obtain money on it, and another person, acting 
in good faith and with no knowledge of these facts, ad- 
vances money on such bond, such principal is estopped 
from setting up the defense of want of authority in the 
agent and denying his liability on the bond. 

Liability Where Amount Left Blank.—Humphreys v. 
Finch, 97 N. C. 303, 1 S. E. 870; Phillips v. Hensley, 175 N. 
C. 23, 94 S. BE. 673; McArthur v. Mcleod, 51 N. C. 476. 

Who May Fill Blank.—A bill of exchange drawn and is- 
sued in blank for the name of the payee may be filled up by 
a bona fide holder with his own name, and will bind the 
drawer. lawrence v. Mabry, 13 N. C. 473, 475. 

One taking before the blanks are filled takes with notice, 
and must at his peril ascertain the real authority of the 
person intrusted to complete the instrument. Guerrant v. 


Guerrant, 7 Va. Law Reg. 639. 

Must Be Filled in Reasonable Time.—The blanks in a 
negotiab.e instrument must be filled in in a reasonable time. 
Brown v. Thomas, 120 Va. 763, 92 S. E. 977. 


§ 25-21. Incomplete instrument not delivered.— 
Where an incomplete instrument has not been 
delivered it will not, if completed and negotiated 
without authority, be a valid contract in the 
hands of any holder as against any person whose 
signature was placed thereon before delivery. 
(Rev..)s 2165-1899, c. 733, s.. 15; C. S. 2996.) 


Acknowledgment after. Completion. — If the maker of 
a sealed note, blank as to the payee’s name, acknowledges 
it to be his bond after the insertion of the payee’s name, 
and delivery, it is valid and its maker is liable thereon. 
Wester v. Bailey, 118 N. C. 193, 24 S. E. 9. 


§ 25-22. Delivery necessary; when effectual; 
when presumed.—Every contract on a negotiable 
instrument is incomplete and revocable until de- 
livery of the instrument for the purpose of giving 
effect thereto. As between immediate parties, and 
as regards a remote party other than a holder in 
due course, the delivery in order to be effectual 
must be made either by cr under the authority of 
the party making, drawing or indorsing, as the 
case may be; and in such case the delivery may be 
shown to have been conditional or for a special 
purpose only, and not for the purpose of trans- 
ferring the property in the instrument. But 
where the instrument is in the hands of a holder 
in due course a valid delivery thereof by all par- 
ties prior to him, so as to make them liable to 
him, is conclusively presumed. And where the 
instrument is no longer in possession of a party 
whose signature appears thereon, a valid and 
intentional delivery by him is presumed until the 
contrary is proved. (Rev., s. 2166; 1899, c. 733, 
s. 16; C. S. 2997.) 

Cross Reference.—As to necessity of delivery in negotia- 
tion, see § 25-35. 

Presumption of Delivery to Holder in Due Course. -- 
Where a negotiable municipal bond is in the hands of a 


holder in due course, it is conclusively presumed that a 
valid delivery of the bonds had beer. made so far as the 
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rights of the holder are concerned. Bankers’ Trust Co. v. 
Statesville, 203 N. C. 399, 166 S. E. 10. 

Presumption of Delivery to Payee. — Whenever a bill or 
note is found in the hands of the payee it will be presumed 
that it was delivered to him, but the presumption may be 
rebutted. Pate v. Brown, 85 N. C. 166, 167. 2 

Delivery to Other than Payee.—It is not necessary that 
delivery be made to the payee. If the delivery is made to 


another but shows that the maker intended to part with 
control, and that it was for the payee’s benefit. such de- 
livery is sufficient to bind the maker. Irvin v. Harris, 182 


Ny Gist647,, 109-Se5 = 8672 

Parol Procf of Conditional Delivery — Contemporaneous 
Parol Agreements.—It seems to be the rule that as against 
any person not a holder in due course a contemporaneous 
parol agreement may be shown to prove that the delivery 
was conditional, and that there was no contract on the 
failure of the condition. The instrument cannot be varied 
by such agreements. See, Robertson v. Virginia Nat. Bank, 
135 Va. 166, 115 S. E. 536. Ed. Note. 

Therefore it is competent to prove a collateral agreement, 
as between the immediate parties, making a note non-pay- 
able upon a contingency which would deprive the note of 
all consideration even though the note is under seal. Fai 
rington v. McNeill, 174 N. C. 420, 422, 93 S. E. 957. 

But in an action upon a note the defendants were not 
permitted to set up the defense that as a part of the con- 
temporaneous parol agreement they were given further 
time, until certain lands had been sold, for such would be 
in contradiction of the written instrument. Cherokee 
County v. Meroney, 173 N. C. 653, 92 S. E. 616. 


§ 25-23. Construction, where instrument is am- 
biguous.— Where the language of the instrument 
is ambiguous or there are omissions therein, the 
following rules of construction apply: 

1. Where the sum payable is expressed in 
words and also in figures and there is a discrep- 
ancy between the two, the sum denoted by the 
words is the sum payable; but if the words are 
ambiguous or uncertain, reference may be had to 
the figures to fix the amount. 

29. Where the instrument provides for the pay- 
ment of interest, without specifying the date from 
which interest is to run, the interest runs from 
the date of the instrument, and if the instrument 
is undated, from the issue thereof. 

3. Where the instrument is not dated it will 
be considered to be dated as of the time it was 
issued. 

4. Where there is conflict between the written 
and printed provisions of the instrument the 
written provisions prevail. 

5. Where the instrument is so ambiguous that 
there is doubt whether it is a bill or a note the 
holder may treat it as either at his election. 

6. Where a signature is so placed upon the in- 
strument that it is not clear in what capacity the 
person making the same intended to sign, he is 
to be deemed an indorser. 

7. Where an instrument containing the words 
“IT promise to pay” is signed by two or more 
persons, they are deemed to be jointly and sever- 


ally liable thereon. (Rev., ss. 1952, 2341; 1899, 
(oh ey ach ai bye k OF S. 2998.) 

Cross Reference.—As to how indorsement made, see § 25- 
36; as to liability of indorser, see §$§ 25-69, 25-70. 

Editor’s Note—See 13 N. C. Law Rev. 81. 

Note without Interest.—A note given for a_ specified 
amount “without interest’? will be construed to bear in- 
terest after maturity. Dowd v. Railroad, 70 N. C. 468. 


Figures Not Material—The figures are not a material 
part of an instrument as the words control. State v. Lo- 
tono, 62 W. Va. 310, 58 S. E. 621. 

The indorsement may be on any part of the note, even 
the face or under the maker’s name. Colona v. Parksley 
Nat. Bank, 120 Va. 812, 92 S. E. 979. 


§ 25-24. Signature must appear; trade or as- 
sumed name.—No person is liable on the instru- 
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ment whose signature does not appear thereon, 
except as herein otherwise expressly provided. 
But one who signs in a trade or assumed name 
will be liable to the same extent as if he had 
signed in his own name. (Rev., s. 2167; 1899, Cc. 
733, s. 18; C. S. 2999.) 


Name in Body of Instrument Not Necessary.—It is not 
necessary that the name of the obligor appear in the note, 
it is sufficeint that he sign it. Howell v. Parsons, 89 N. 
4230: 

Maker Must Show Lack of Consideration.—Where, be- 
tween the original parties, the maker sets up the want of 
consideration for a note he has made to the payee, as a de- 
fense in an action thereon, the burden is upon him to in- 
troduce evidence to establish his defense, and his failure 
to do so will entitle the payee to a judgment in his favor. 
Merchants Nat. Bank v. Andrews, 179 N. C. 341, 102 S. E. 
500: Piner v. Brittain, 165 N. C. 401, 81S. E. 462. 

Instruments under Seal.—The lack of consideration can- 
not benefit a maker of a bond under seal because the law con- 
clusively presumes that it was made upon good and sufficient 
consideration. Angier v. Howard, 94 N. C. 27; Wester v. 
Bailey, 118 N. C. 193, 194, 24 S. E. 9. 


§ 25-25. Signature by agent; 
shown. — The signature of any party may be 
made by a duly authorized agent. No particular 
form of appointment is necessary for this pur- 
pose, and the authority of the agent may be es- 
tablished as in other cases of agency. (Rev., s. 
31681899; c, 738) sal 9 Gs 854730009) 


In General.—This provision is an expression and affirm- 
ance of the better considered decisions on the subject. Mid- 
gette v. Basnight, 172 N. C. 18, 91 S.. E. 353. 

Authority of Agent Necessary.—The power to bind the 
principal by the making of negotiable paper is an important 
one, and not lightly to be inferred. It should be conferred di- 
rectly, unless by necessary implication the duties of the 
agent cannot be performed without the exercise of the 
power, or where, as otherwise expressed, the power is 
practically indispensable to accomplish the object of the 
agency, and the person dealing with the agent must, sub- 
ject to the principals heretofore stated, see to it that his 
authority is adequate. Bank vy. Hay, 143 N. C. 326, 337, 55 
Ce 22a aah 

Extent of Power.—Power to make restricted indorsements 
will not authorize a general indorsement in blank. Ex- 
change Bank vy. Thrower, 118 Ga. 433, 45 S. E. 316. 

A general power to discount bills of exchange confers on 
the agent power to indorse. Merchants Bank vy. Central 
Bank, 1 Ga. 418. 

Agent by Implication—The indorsement by an agent is 
valid although the power to indorse was conferred in a 
vague way, and the agency is one by implication. Midgette 
ve pasnipht, 173" IN: :C. 718.91 2Si Be k353e 

Written Authority Not Necessary.—Authority to indorse 
a promissory note for another may be orally conferred. 
Conner v. Hodges, 7 Ga. App. 153, 66 S. E. 546; Taylor v. 
Johnson, 18 Ga. App. 161, 89 S. E. 77. 

Necessity for Proof.—The fact that a signature is by a 
duly authorized agent does not prove itself, but the facts 
must be established by proper testimony. Midgette v. 
Basnisnt, 173° N. Cy 18)" 9S. 7353. 


§ 25-26. Liability of person signing as agent.— 
Where the instrument contains, or a person adds 
to his signature, words indicating that he signed 
for or on behalf of the principal or in a represent- 
ative capacity, he is not liable on the instrument 
if he was duly authorized; but the mere addition 
of words describing him as an agent or as filling 
a representative character, without disclosing his 
principal, does not exempt him from personal 
liability. (Rev., s. 2169; 1899, c. 733,'s. 20: C.S. 
3001.) 


Sufficient Disclosure of Principal. — Where a negotiable 
instrument is made by an agent for its principal, the agent, 
in order to exempt himself from liability, must not only 
name the principal, but must sufficiently show that the 
signature is that of the principal though done by an agent. 
A mere description of the relation is not sufficient to re- 
lieve the agent of liability. Graham v. Campbell, 56 Ga. 
258; Lester v. McIntosh, 101 Ga. 675, 29 S. E. 7. 
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If the principal is distinctly indicated and the contract 
is in his name, the agent is not liable if he has the power 
to bind the principal. No form is indicated, all that is 
required is that the parties and intent be made plain. Mer- 
chants Bank v. Central Bank, 1 Ga. 418; Rawlings v. Rob- 
son, 70 Ga. 595. 

Agreement as to Personal Liability—-Where an adminis- 
trator signs a note in the name of the estate and there- 
under writes his name as administrator, and at the time 
of the execution of the note the parties agree that he should 
not be personally liable thereon, the payee may not hold 
the administrator personally liable thereon, in view of this 
section. Bank of Spruce Pines v. Vance, 205 N. C. 103, 
OES, Pamll os 

Proof of Principal by Paroel—As between themselves it 
may be shown that it was the intent of the parties that 
the principal and not the agent be bound, and that the in- 
strument was given and accepted as such. Metcalf v. Wil- 
liams, 104 U. S. 93, 26 L. Ed. 665; Ocilla Southern R. Co. 
v. Morton, 13 Ga. App. 504, 79 S. E. 480. 

But where the principal is not sufficiently described parol 
evidence cannot be introduced to charge him. ‘The reason 
for this rule is that for a party to be bound his name must 
appear on the instrument. Burkhalter v. Perry, 127 Ga. 
438, 56 S. E. 631; Bedell v. Scarlett, 75 Ga. 56. 

Applicability to Fiduciaries—See 9 N. C. L. Rev. 444. 


§ 25-27. Effect of signature by procuration.—A 
signature by procuration operates as notice that 
the agent has but a limited authority to sign, and 
the principal is bound only in case the agent so 
signing acted within the actual limits of his au- 
thority.. CRév., $ 9770- (1899) caves, Ss. ol." Ce. 
3002.) 


Signature of Attorney.—An attorney to whom a note is 
sent for collection has, prima facie, no authority to in- 
dorse the same in the name of his client, and the purchaser 
should inquire as to the extent of the attorney’s authority. 
Sherrill v. Weisiger Clothing Co., 114 N. C. 436, 438, 19 S. 
DOS Bice). 


§ 25-28. Effect of forged signature—When a 
signature is forged or made without the authority 
of the person whose signature it purports to be, 
it is wholly inoperative, and no right to retain 
the instrument or to give a discharge therefor or 
to enforce payment thereof against any party 
thereto can be acquired through or under such 
signature, unless the party against whom it is 
sought to enforce such right is precluded from 
setting up the forgery or want of authority. 
(ReviycSiu21 7951899, cHtsays: 2378 Cish) 30000 


Cress Reference.—As to liability of acceptor in case of 
forged signature, see § 25-68. 

Editor’s Note.—When a signature is forged no title can 
be acquired through it. Hillman vy. Cornett, 137 Va. 200, 
119 S. E. 74. .Such infirmity inheres in the factum of the 
instrument and by the terms of the statute renders it in- 
operative; and this is true even where the instrument is 
in the hands of a bona fide holder for value. Pettyjohn v. 
National Exch. Bank, 101 Va. 111, 43 S. E. 203. The same 
rule applies whether it is the signature of the maker or the 
indorser that is attacked. 

Where the name of the maker of the instrument is forged, 
the instrument is neither a bill nor a check, since the statute 
provides that a forged signature is wholly inoperative. 
Seymour v. Peoples Bank, 212 N. C. 707, 194 S. E. 464, 116 
A, I, R. 682, 

A bank is presumed to know the signature of its custom- 
ers and if it pays a forged check it cannot charge the 
amount to the account of the depositor, unless the depositor 
is negligent. Yarborough v. Trust Co., 142 N. C. 377, 55 
S. E. 296. 

In case of drafts presented for payment by an agent, the 
bank must be assured of the agency to hold another as 
principal. Letters of instruction to the agent are not suffi- 
cient to show power to draw drafts on the principal. Bank 
Vv; Hay; (143) Ny iC. 326. 55+S.) stl. 

Where the clerk of the superior court executed a check 
to the person named in a court order, and the brother of 
the payee of the check, by fraudulently representing him- 
self to be the payee, took the check to plaintiff and en- 
dorsed it in plaintiff’s presence by forging the name of his 
brother, whereupon plaintiff endorsed the check by writ- 
ing “O. K.” and signing his name, plaintiff is not entitled 
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to recover the amount of the check from the clerk indi- 
vidually or in his official capacity, plaintiff’s negligence in 
endorsing the check without attempting to ascertain the 
identity of the person representing himself to be the payee 
barring any right to recover. Keel vy. Wynne, 210 N. C. 
426; 0107, 90) ls. 571. 

In the case of McKaughan v. Trust Co., 182 N. C. 543, 
109 S. E. 355, it is held that when one forges a deed and 
under the forgery obtains a check payable to a third party 
and he indorses the check in the name of the third party, 
paying an outstanding debt to the drawer with a part of 
the funds so obtained, in an action against the bank the 
drawer can only recover the difference between the amount 
of the check and the amount paid to the drawer. This case 
is discussed and criticised in 1 N. C. Law Rev. 40, where 
it is suggested that the check was payable to a fictitious per- 
son in which case the bank would not be liable, for the funds 
went into the hands of the person intended by the drawer, 
still it is said that if the drawer should recover at all he 
should recover all, for the funds that were paid him were 
for a prior debt and he became purchaser for value with- 
out notice. 

The defense of forgery is personal, and an indorser can- 
not plead the forgery of the signature of the maker nor can 
he plead forgery of signatures of subsequent indorsers. 
Produce Co. v. Bieberback, 176 Mass. 577, 58 N. E. 162. 
Nor can a maker avoid liability because of forgery of the 
signature of a co-maker. Bum vy. Farrell, 135 Iowa, 670, 
113 N. W. 539. 

There seems to be a conflict of authority as to whether 
or not a forgery may be ratified, see 36 I. R. A. (N. S.) 1006 
(notes). The doctrine of estoppel seems to be generally 
applied, see 36 I. R. A. (N. S.) 1017 (notes), also 8 C. J. p. 
763, sec. 1030. ‘That North Carolina will apply the doc- 
trine that a forgery may be ratified is indicated in Yar- 
borough v. Trust Co., 142 N. C. 377, 55 S. E. 296. 

Cited in United States v. National City Bank, 28 F. Supp. 
144, 


Art. 3. Consideration. 


§ 25-29. Presumption of consideration—Every 
negotiable instrument is deemed prima facie to 
have been issued for a valuable consideration, 
and every person whose signature appears there- 
on to have become a party thereto for value. 
(Rev., s. 2172; 1899, c. 733, s. 24; C. S. 3004.) 


Editor’s Note—See 13 N. C. Law Rev. 52. 

In Planter’s Bank v. Yelverton, 185 N. C. 314, 117 S. E. 
299, this section is construed with §§ 25-35 and 25-55 and it 
is held that one taking without indorsement takes subject 
to equities between the original parties, and the presumption 
of consideration may be rebutted. 

Maker Must Show Lack of Consideration.—Where, between 
the original parties, the maker sets up the want of considera- 
tion for a note he has made to the payee as a defense, in an 
action thereon the burden is upon him to introduce evidence 
to establish his defense, and his failure to do so will entitle 
the payee to a judgment in his favor. Merchants Nat. Bank 
v. Andrews, 179 N. C. 341, 102 S. E. 500. Piner v. Brittain, 
165 N. C. 401, 81 S. E. 462. See also Bank of Lewiston v. 
Harrington, 205 N. C. 244, 170 S. E. 916. 

Wkere there is evidence tending to show that the president 
of a bank had received from the defendant an exchange of 
notes for the former’s benefit, and that the defendant in the 
bank’s action on the note admits its execution and delivery, it 
is prima facie evidence that the note was given for a con- 
sideration and defendant must show failure of considera- 
tion when relied upon by him. American Trust Co. v. 
Anagnos, 195 N. C. 327, 145 Su" EB. 619: 

When Holder Must Show Consideration.—While a valuable 

consideration is essential to the support of negotiable in- 
struments it is not necessary in an action upon them for the 
plaintiff to aver and prove such consideration; yet when 
evidence ha. been introduced by the defendant to rebut the 
presumption which they raise, the burden is thrown upon 
the plaintiff to satisfy the jury by a preponderance of evi- 
dence that there was a consideration. Campbell v. Mec- 
Cormac, 90 N. C. 491. Hunt v. Eure, 188 N. C. 716, 718, 
2 " . 484. ! 
“joa camels under Seal.—The lack of consideration can- 
not benefit a maker of a bond under seal because the law 
conclusively presumes that it was made upon good and 
sufficient consideration. Angier v. Howard, 94 N. C. 27. 
Wester v. Bailey, 118 N. C. 193, 194, 24 S. E. 9. 

Presumption of Sanity of Maker.—There is a_rebuttable 
presumption that a promisor was sane at the time of the 
execution of a note, and on that question the burden of 
showing the contrary, as a general rule, is upon the de- 
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fendant or the person alleging it. 
Nu Gig526 8588), 120) Sa 89. 

Burden of Proof—Whenever a prima facie case is made 
out as provided by this section, in favor of the plaintiff, it 
is upon the defendant to go forward with his proof, or take 
the risk before the jury of an adverse verdict, but the bur- 
den of proof and the burden of the issue remains upon the 
plaintiff throughout the trial. Stein v. Levins, 205 N. C. 
302, 305, 172 SE. 96. 

Quoted in White v. Johnson & Sons, 205 N. C. 773, 774, 
172 $..F.. 370. 

Cited in Peoples Building & Toan Assn. v. Swaim, 198 
N. C. 14, 16, 150 S. BE. 668; Taft v. Covington, 199 N. C. 
51, 56, 153 S. B. 597; Lister v: Lister, 222 N. C. 555, 24 S. 
E. (2d) 342. 


Jones v. Winstead, 186 


§ 25-30. What constitutes consideration Value 
is any consideration sufficient to support a simple 
contract. An antecedent or preéxisting debt con- 
stitutes value, and is deemed such whether the in- 
strument is payable on demand or at a future time. 
(Rev., s. 2173; 1899, c. 733; s..25; Cy S..3005.) 

Rule Prior to This Act.—Many of the courts have hereto- 
fore denied that an indebtedness was sufficient consideration 
to constitute one a holder for value within the meaning of 
the law merchant. This statute on this question, however, 
changes the rule. Manufacturing Co. v. Summers, 143 N. 
GN 1035 107675595. 4,522. 

Necessity for Adequate Consideration—When the parties 
are competent to contract, relief will not be given on 
grounds of inadequacy of consideration unless the inequality 
is so gross as to amount to fraud. Jones v. Degge, 84 Va. 
685, 5 S. E. 799; Mathews v. Crockett, 82 Va. 394. 

Pre-Existing Debt.—An extension of time by a creditor to 
his principal debtor is a sufficient consideration to support 
the indorsement of a note renewing the original debt. 
Hollingshead v. Bank, 104 Ga. 250, 30 S. E. 728; Colley v. 
Summers Parrot Helve Co., 119 Va. 439, 89 S. E. 906. 

The provisions of this section that a preéxisting debt is 
sufficient consideration for a promissory note does not ap- 
ply when the note in question is not negotiable within the 
meaning of the negotiable instrument law, and the debt 
was not contracted by the maker, and where the nonnego- 
tiable note is given by a widow for the defalcation of her 
husband without consideration, it must be alleged and 
shown that she knowingly accepted profit, advantage or 
benefit from the transaction. Peoples Building and Loan 
Association v. Swaim, 198 N. C. 14, 150 S. EK. 668. 

Dower.—The relinquishment of a right of dower is a valid 
consideration for a promissory note. Trust Co. v. Benbow, 
SS PaNea Ce B03," 4 aoe Clee son. 

Note to Secure Mortgage——A note given by incorporators 
of a land company to secure the holder of a mortgage for the 
purchase price carries sufficient consideration. Johnson v. 
Rodeger, 119 N. C. 446, 25 S. E. 1021. 

Assignment of Contract for Carrying Mail.—See note un- 
der § 25-33. 

Cited in New Bern Oil. etc., Co. v. National Bank, 28 
Fed. (2d) 554; American Trust Co. v. Anagnos, 196 N. C. 
327, 145 S. E. 619; Pridgen v. Baugh & Sons Co., 30 Fed. 
(2d) 353. 


§ 25-31. What constitutes a holder for value.— 
Where value has at any time been given for the 
instrument the holder is deemed a holder for 
value in respect to all parties who became such 
prior to that time. (Rev., s. 2174; 1899, c. 733, 
s. 26; C. S. 3006.) 


Drafts with Bill of Lading Attached—Where a bank for 

a valuable consideration takes an assignment of a bill of 
lading with draft attached, the consignee of the goods takes 
them subject to the rights of the holder of the bill of lading 
for the amount of the draft, and he cannot retain the price 
of the goods on account of a debt due him from the con- 
signor. Willard Mfg. Co. v. Tierney, 133 N. C. 630, 631, 45 S. 
&. 1026. 
T epoit of Draft for Collection.—If drafts, deposited by 
the customer for his credit, returned unpaid, are charged 
back to the customer’s account, and returned to him, this 
constitutes only an agency for collection. Davis v. Lumber 
Co., 130 N. C. 174, 176, 41 S. E. 95; Cotton Mills v. Weil, 
129 N. C. 452, 40 S. E. 218. But if the drawer was in debt 
to the bank, and the draft was discounted by it and the 
proceeds applied in discharge of such balance, the bank be- 
came the owner of the draft, and a purchaser for value 
to the extent of the goods described in the bills of lading. 
Latham v. Spragins, 162 N. C. 404, 408, 78 S. E. 282. 
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Transfer to a Creditor.—The transfer of a negotiable note 
by the holder to his credi-or before maturity for an antece- 
dent debt constitutes the transferee a holder for value. 
American Exch, Nat. Bank v. Seagroves, 166 N. C. 608, 82 
S. E. 947. 

Held as Collateral—One who holds a negotiable note as 
collateral for the payment of a debt may maintain an action 
thereon in his own name, but not one who holds ‘for collec- 
tion,’ for the latter is not “the party in interest.” Third 
National Bank vy. Exum, 163 N. C. 199, 79 S. E. 498. | 

Possession is prima facie evidence that the holder is a 
holder for value, and the burden of proof is on one seeking 
to impeach the title. Fent v. Miller, 17 Gratt. (58 Va.) 47, 
82; Wilson v. Fagin, 11 Gratt. (56 Va.) 477; Duerson v. Alsop, 
27 Gratt. (68 Va.) 229; Board y. Randolph, 89 Va. 619, 16 S. 
E. 722; Piedmont Bank v. Hatcher, 94 Va. 229, 26 S. 1D. SU 


§ 25-32. When lien on instrument constitutes 
holder for valuen—Where the holder has aq lien on 
the instrument arising either from contract or by 
implication of law he is deemed a holder for 
value to the extent of his lien. (Rev., s. 2175; 
taGOmes Fas.) Ses) C.. se o00Ts 


Assignment to Secure Debt.—When a negotiable note is 
transferred before maturity as collateral security for a pre- 
existing debt, the assignee is such holder for value that he 
takes free from equities of which he had no notice, to the 
extent of the debt secured. See Brooks y. Sullivan, 129 N. 
Cc. 190, 39 S. KE. 822. The law was previously otherwise. 
Holderby v. Blum, 22 N. C. 51; Harris v. Horner, 21 N. 
C. 455, 30 Am. Dec. 182; Potts v. Blackwell, 56 N. C. 449. 


Holder as Collateral Security.—An interpleader, where a 
note has been attached, who claims as a holder in due 
course, and makes it appear that the note was taken as 
collateral security to another note, is a holder in due course 
only to the extent of his lien. The balance is subject to 
attachment. Sugg v. St. Mary’s Oil Engine Co., 193 N. C. 
815, 138 S. E. 169. 

A bank taking a warehouse receipt as collateral security 
is a holder in due course to the extent of its lien. Lacy v. 
Indemnity Co., 189 N. C. 24, 126 S. E. 316. 

Same—Payment of Original Debt.—If a promissory note, 
before its maturity, is pledged as collateral security for a 
particular debt, and such debt is afterward paid, the holder 
of the collateral note has no right to collect it, but so long as 
any part of the secured debt remains unpaid the holder af 
the security note may collect enough to pay his claims 
thereby secured. Bank v. Tuck, 96 Ga. 456, 23 S. E. 467. 


Fertilizer Notes Where Grade Misrepresented.—A note 
given for the purchase price of fertilizer reciting that there 
is no warranty is subject to the defense of lack of considera- 
tion, and if it appears that the fertilizer was not the grade 
as shown by the analysis on the sack, the plaintiff is not 
entitled to recover on the note. Swift v. Etheridge, 190 N. 
Co 1625 129 "Ss 453° 

Against Holder in Due Course.—A total absence of con- 
sideration is a matter of defense by the maker against the 
original payee. Swift & Co. v. Aydlett, 192 N. C. 330, 135 S. 
E. 141. 

Burden to Show Want of Consideration.—In Conservatory 
v. Dickerson, 158 N. C. 207, 73 S. E. 990, it is said that al- 
though notes, as simple contracts, require a consideration to 
support them, it has been long settled that they import e 
consideration, prima facie, so as to throw on the maker the 
burden to show a want of consideration. McArthur v. Mc- 
Leod, 51 N. C. 476; Campbell v. McCormac, 90 N. C. 491. In 
the latter case it was said that “It is wholly unnecessary to 
establish that a promissory note was given upon a considera- 
tion; and the burden of proof rests upon the other party to 
establish the contrary and to rebut the presumption of 
validity and value which the law raises.”’ Piner yv. Brittain, 
165 N. C. 401, 81 S. E. 462. 

Not Applicable to Non-negotiable Paper.—Whether the 
provisions of this section should be extended to non-negoti- 
able instruments so as to make the rule uniform is a matter 
which is addressed to the legislative discretion. Hunt v. 
Eure, 188 N. C. 716, 125 S. E. 484 

Stated in Hardy v. Mitchell, 156 N. C. 76, 72 S. E. 95. 

Cited in New Bern Oil, etc., Co. v. National Bank, 28 
Fed. (2d) 554, 


§ 25-33. Effect of want of consideration Ab- 
sence or failure of consideration is matter of 
defense as against any person not a holder in 
due course, and partial failure of consideration is 
a defense pro tanto, whether the failure is an 
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ascertained and liquidated amount or otherwise. 
(Rev. s. 2176; 1899, c. 733, s. 28; C. S. 3008.) 


A contract for carrying mail is not assignable, and in 
an action on a note given in part consideration of such 
assignment this may be shown as a failure of considera- 
tion, except as against a holder for value, in due course, 
without notice. Peoples Bank, etc., Co. v. Duncan, 194- 
N. C. 692, 140 S. E. 610. 

Presumption of Consideration May Be Rebutted.—While the 
execution and delivery of a note under seal raises the pre- 
sumption of consideration, such presumption, in view of 
this section, is rebuttable as against any person not a 
holder in due course. Lentz vy. Johnson & Sons, 207 N. C. 
614, 178 S. E. 226. 

Parol Evidence Rule Not Violated.—The rule which pro- 
hibits the introduction of parol evidence to vary, modify 
or contradict the terms of a written instrument, is not 
violated by showing failure of consideration. Virginia Trust 
Co. v. Asheville, 207 N. C. 164, 166, 176 S. E. 257. 

Failure of consideration is a valid defense to a note un- 
der seal by reason of the fact the presumption arising from 
a seal upon a negotiable instrument is rebuttable. Pat- 
terson v. Fuller, 203 N. C. 788, 791, 167 S. E. 74. 

Quoted in White v. Johnson & Sons, 205 N. C. 773, 774, 
1720 Sabre 70: 

Cited in New Bern Oil, etc., Co. v. National Bank, 28 
Fed. (2d) 554; Owens v. Carstarphen, 197 N. C. 424, 425, 14> 
S. E. 374; Taft v. Covington, 199 N. C. 51, 56, 153 S. E. 597. 


§ 25-34. Liability, of accommodation party—An 
accommodation party is one who has signed the 
instrument as maker, drawer, acceptor or in- 
dorser without receiving value therefor, and for 
the purpose of lending his name to some other 
person. Such a person is liable on the instru- 
ment to a holder for value, notwithstanding such 
holder at the time of taking the instrument knew 
him to be only an accommodation party. (Rev., 
8. 2177; 1899, ¢. 733, s. 29° CS. 30095) 


Failure of Maker to Conform to Agreement.—An accommo- 
dation indorser is not relieved from liability upon the ground 
that the maker agreed in parol to negotiate the note at a 
certain bank which he failed to do, but negotiated to the 
plaintiff instead who had notice of the agreement. Parker 
v. Sutton, 103 N. C. 191, 9 S. E. 283; Parker v. McDowell, 
95 N. C. 219. 

Order of Liability on Instrument.—A note, indorsed for 
the makers accommodation, signed by the principal and 
surety is a joint and several obligation, and the owner may 
sue all or either of the obligors, without joining all as de- 
fendants. Bank v. Carr, 121-N. C. 113, 28 S. EK. 186. Nor- 
folk Nat. Bank vy. Griffin, 107 N. C. 173, 11 S. E. 1049. 

Right to Recover from Principal and Prior Parties.—An 
accommodation indorser of a negotiable note who pays the 
note has only the right of a surety to be fully idemnified for 
his payment on account of his principal. Burton v. 
Slaughter, 26 Gratt. (67 Va.) 914; Call v. Scott, 4 Call ( 
Va.) 402. ; 

Agreements for Equal Liability—Unless agreed among 
themselves to be held equally liable, accommodation indorsers 
are held prima facie liable in the inverse order of the indorse- 
ment. Plumely v. First Nat. Bank, 76 W. Va. 635, 87 S. E. 
94, 

Indorser for Member of a Partnership—A note executed 
by a member of a partnership to a third party who, as 
surety and for the accommodation of the maker, endorses 
it and receives no benefit from it, cannot be the subject of 
an action at law against the indorser by the firm, nor in 
case of the death of the maker of the note can the surviving 
partner maintain an action on the note against the accommo- 
dation indorser unless the firm be insolvent. Pafton v. Carr, 
LING CH 176, 234Ss E, 182. 

Sufficient Interest to Defeat Accomodation Character 
Illustrated.—Factors to whom the drawee of a draft for the 
purchase money of a steam engine for ginning cotton was 
in debt, and who agreed to accept it in order to facilitate 
their collection from the drawer out of his cotton, did not 
stand on the footing of accommodation acceptors, but were 
original contractors. Saulsbury Co. v. Blandys, 65 Ga. 45. 

Cited in Mayers v. Bank, 198 N. C. 542, 152 S. E. 628; 
Taft v. Covington, 199 N. C. 51, 56, 153 S. E. 597. 


Art. 4. Negotiation. 


§ 25-35. What constitutes negotiation—An in- 
strument is negotiated when it is transferred from 
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one person to another in such manner as to con- 
stitute the transferee the holder thereof. If pay- 
able to bearer, it is negotiated by delivery; if 
payable to order, it is negotiated by the indorse- 
ment of the holder, and completed by delivery. 
(eepeee.- 2173; 1899, c. 733, s. 30; C_.S. 3010.) 

Form Immaterial.—No form of 
to negotiate an instrument. In case of a corporation the 
seal is not necessary. Sheffield v. Johnson County Sav. 
Bank, 2 Ga. App. 221, 58 S. E. 386. 

Endorsement Must Be Proven.—A note being made pay- 
able to X or order, indorsement by him was necessary to 
transfer the title and give the plaintiffs, as the holder, the 
benefit of the presumptions of the negotiable instrument 
act; and proof of such indorsement by the payee was nec- 
essary. Tyson v. Joyner, 139 N. C. 69, 51 S. E. 803; Mayers 
v. McRimmon, 140 N. C. 640, 53 S. E. 447; Myers v. Petty, 
153 N. C. 462, 464, 69 S. E. 417. 

Delivery May Be Actual or Constructive-—Where a nego- 
tiable instrument is payable to order, its transfer from one 
person to another is by endorsement, completed by delivery, 
actual or constructive. Cartwright v. Coppersmith, 222 N. 
C. 573, 24 S. E. (2d) 246. 

A constructive delivery will be held sufficient if made 
with the intention of transferring the title, but there must 
be some unequivocal act, more than the mere expression of 
an intention or desire. Id. 

Purchaser without Indorsement.—A purchaser of a nego- 
tiable instrument for value before maturity, but without 
indorsement, becomes the holder of the equitable title only, 
and takes subject to any defense the maker may have 
against the original payee. Steinhilper v. Basnight, 153 
N. C. 293, 69 S. E. 220; Whitman v. York, 192 N_ C. 87, 88, 
133 S. E. 427; Bresee v. Crumpton, 121 N. C. 122, 28 S. E. 
351; Planters Bank v. Yelverton, 185 N. Cer Sif lan Br 
299: Foxman v. Hanes, 218 N. C. 722, 12 S. EB. (2d) 258. 

The introduction of a note in evideuce without indorse- 
ment raises the presumption of equitable ownership and 
assignment, and without proof of indorsement the holder 
is not one in due course. Woods v. Finley, 153 N. C. 497, 
69'S. .E.. 502. 

Warehouse receipts, indorsed by the owner of the cotton 
and by the superintendent of the warehouse are negotiable 
by delivery, and when taken as collateral confer upon the 
holder the position of a bona fide holder for value., Lacy v. 
Globe Indemnity Co., 189 N. C. 24, 126 S. E. 316. 

Stated in Tyson v. Joyner, 139 N. C. 69, 51 S. E. 803. 

Cited in Insurance Co. v. Jones, 191 N. C. 176, 131 Sk lbs 
587; Dawson v. Bank, 197 N. C. 499, 150 S. EB. 38; Dixon v. 
Smith, 204 N. C. 480, 168 S. E. 683. 


indorsement is necessary 


§ 25-36. How indorsement made.—The indorse- 
ment must be written on the instrument itself 
or upon a paper attached thereto. The signature 
of the indorser, without additional words, is a 
sufficient indorsement. (Rev., s. 2179; 1899, c¢. 
733, s. 31; C. S. 3011.) 


Cross Reference.—As to indorsement by agent, see $425=253 

In General—The position of the indorsement is imma- 
terial, it may be on the face or the back of the instrument 
so long as the intention of the parties can be ascertained. 
Quinn v. Sterne, 26 Ga. 223; First Nat. Bank v. Messer, 
136 Ga. 226. 71 S. E. 148. 

Prerequisite to Indorsement on Additionz1 Paper.—While 
a lack of room for further indorsements is not a prerequi- 
site to attaching a paper, an essential requirement is that 
the paper be physically attached or that it should have 
been when the indorsement was made, and that an assign- 
ment or transfer on a separate paper will not suffice. Mid- 
gette v. Basnight, 173 N. C. 18, 91 S. E. 353; Commercial 
Security Co. v. Main St. Pharmacy, 174 N. C. 655, 94 S. 
E. 298. 

Indorsement by Letter Attached to Note.—Where a note 
was sent to a bank as security and attached to a letter, in 
which it is stated that the holder did assign the note to the 
bank as collateral security, it was held that the signature on 
the letter was sufficient indorsement. Colona v. Parksley 
Nat. Bank, 120 Va. 812, 92 S. E. 979. 

Indorsement with Rubber Stamp.—Where the name of the 
drawee is stamped on the back of a draft with a rubber 
stamp, by one having authority to do so and with intent to 
indorse it, it is a valid indorsement, but does not prove it- 
self. Mayers v. McRimmon, 140 N. C. 640, 53. Sombre a447e 


§ 25-37. Effect of indorsement by infant or 
corporation—The indorsement or assignment of 
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the instrument by a corporation, an infant, or 
married woman passes the property therein, not- 
withstanding that from want of capacity the cor- 
poration, infant, or married woman may incur 
no liability thereon. (Rev., s. 2180; 1899, c. 733, 
s. 22; C. S. 3012.) 


Editor’s Note—Married Women.—In the case of Vann v. 
Edwards, 128 N. C. 425, 39 S. E. 66; 130 N. C. 70, 72, 40 S. 
E. 853; 135 N. C. 661, 47 S. E. 784, which was decided under 
the prior law, and was before the Supreme Court three 
times, it was held that a married woman may dispose of 
her property without the assent of her husband except in 
those cases where a written instrument or conveyance ‘s 
required for that purpose. 

The delivery of a note to the indorsee after it has been 
indorsed in blank by the wife. the owner and the husband, 
is a sufficient conveyance. But the iudorsement may be 
explained as between the immediate parties. Coffin v. 
Smith, 128 N. C. 252, 38 S. E. 864. 

Corporations.—_If a corporation indorses a negotiable in- 
strument when it has no power to do so it cannot be bound 
by subsequent holders. Savannah Ice Co. v. Canal-Louisi- 
ana Bank, etc., Co., 12 Ga. App. 818, 79 S. E. 45; but 
see Towers Co. v. Inman, 96 Ga. 506, 23 S. E. 418; Jacobs 
Pharmacy Co. v. Southern Banking, etc., Co., 97 Ga. 573, 
25 S. E. 171, where the corporation receives value. 

Infants —“In stipulating that the indorsement of the in- 


strument by an infant ‘passes the property therein,” 
it was meant to provide that the contract of indorse- 
ment is not void, and that his indorsee has the right 


to enforce payment from all parties prior to the infant in- 
dorser. The incapacity of the minor cannot be availed of 
by prior parties. It was not intended to provide that the 
indorsee should become the owner of the instrument by 
title indefeasible as against the infant, or to make the act. 
of indorsement an irrevocable one. The act does not con- 
cern the right of such an indorser to disaffirm under the 
rules of the law of infancy. ‘The words ‘passes the property 
therein,’ if given a meaning that would deny that right 
in respect of a contract of indorsement, would deprive the 
infant of the right to reinvest in himself the title to the 
instrument against a holder who had knowledge of the in- 
dorser’s infancy. ‘The quoted words are not qualified s> 
as to save his rights in such an assumed case. It must be 
admitted that the Legislature did not intend any suckle 
radical and grossly inequitable departure from a_ settled 
and salutary rule of law.” Murray v. Thompson, 136 
Tenn. (9 Thomp.) 118, 188 S. W. 578. 


§ 25-38. Indorsement must be of entire instru- 
ment.—An indorsement must be an indorsement 
of the entire instrument. An indorsement which 
purports to transfer to the indorsee a part only 
of the amount payable or which purports to trans~ 
fer the instrument to two or more _ indorsees 
severally, does not operate as a negotiation of 
the instrument. But where the instrument has 
been paid in part it may be indorsed as to the 
residue. (Rev., s. 2181; 1899, c. 733, s. 32; C. Sy 
3013.) 

In General.—An assignment of a note, to enable the as- 
signee to sue thereon, must be made by the payee, and 
must be for the whole, and not for a part of the sum men- 
tioned in the note. Martin v. Hayes, 44 NC. 423, 

§ 25-39. Kinds of indorsement. — An indorse- 
ment may be either in blank or special, and it 
may also be either restrictive or qualified or con- 
ditional. (Rev., s. 2182; 1899, c. 733, s. 33; Cas 
3014.) 

§ 25-40. Special indorsement; indorsement in 
blank.—A special indorsement specifies the per- 
son to whom or to whose order the instrument 
is to be payable; and the indorsement of such 
indorsee is necessary to the further negotiation 
of the instrument. An indorsement in blank 
specifies no indorsee, and an instrument so in- 
dorsed is payable to bearer and may be negoti- 
ated by delivery. (Rev., s. 2183; 1899, c. 733, s. 
34: C. S..3015.) 

Cross References—As to right of holder to change blank 
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indorsement to special, sce § 25-41; as to right of holder 
without indorsement when payable to order, see § 25-55 and 
annotations. 

Indorsement Where Note Payable to Bearer.—Although 
a note payable to bearer may be transferred by delivery, 
it may also be transferred by indorsement of the holder, 
and in such case the indorser incurs the same obligation 
and liability as an indorser of a note payable to order. 
Lilly v. Baker, 88 N. C. 151. 

Right of Indorser in Blank When Instrument Subse- 
quently Acquired by Delivery—An indorsement “without 
recourse,” but not saying to whom the bill was indorsed 
was an indorsement in blank, and the bill became payable 
to bearer; and notwithstanding that subsequent holders 
afterwards indorsed it in full or specially, yet when it 
came again to C. by delivery, he had a right to demand 
payment of the bill from any prior indorser. French v. 
Barney, 23 N. C. 219. 

Transfer by Blank Indorsement Presumed.—An indorsement 
in blank by the payee of a note is presumed to have been 
intended as a transfer thereof. Davis v. Morgan, 64 N. C. 
570. And nothing else appearing such indorsement consti- 
tutes a transfer of the note. Coffin v. Smith, 128 N. C. 252, 
38 S. E. 864; but as between the immediate parties parcl 
evidence is admissible to show a qualified or special con- 
tract. Hoffman v. Moore, 82 N. C. 313; Bank v. Pegram, 
118 N. C. 671, 24 S. E. 487; Mendenhall v. Davis, 72 N. C. 
150; Hill v. Shields, 81 N. C. 251. 

Title of Attorney Holding for Collection——A bond indorsed 
in blank and given to an attorney for collection amounts to 
an assignment of title, and conveys authority to the attorney 
to dispose of it as his own. Parker v. Stallings, 61 N. C. 590; 
Bradford v. Williams, 91 N. C. 7. 

Indorsement to Particular Class Is Special—The designa- 
tion of a particular class is sufficient to render an endorse- 
ment special, and therefore an indorsement to “any bank, 
banker or trust company” is a special endorsement pre- 
cluding the further negotiation of the instrument without 
the endorsement of one of the class specified. Edgecombe 
Bonded Warehouse Co. v. Security Nat. Bank, 216 N. C. 
246, 4 S. E. (2d) 863. 


§ 25-41. How blank indorsement changed to 
special indorsement.—The holder may convert a 
blank indorsement into a special indorsement by 
writing over the signature of the indorser in 
blank any contract consistent with the character 
of the indorsement. (Rev., s. 2184; 1899, c. 733, s. 
25;4C.+S, 3016.) 

Changing Liability by Filling Blank.—In case of an in- 


dorsement in blank any holder may fill in the blank over 
the signature thus making it payable to himself or some 


other person. But by filling in over the indorsement the 
holder cannot change the indorser’s liability. Lilly v. 
Paker, 88 N. C. 151. 

Time of Filling Blank. — Where a note is indorsed sn 


blank, the holder has the authority to make it payable tu 
himself or to any other person by filling up the blank over 
the signature, and this may be done at or before the trial. 
Johnson v. Hooker, 47 N. C. 29; Lilly v. Baker, 88 N. C. 
151. It then becomes a special indorsement. Tyson v. Joy- 
RerSo UN eee Oy 44, 70) Simao: 


§ 25-42. When indorsement restrictive—An in- 
dorsement is restrictive which either (1) pro- 
hibits the further negotiation of the instrument; 
or (2) constitutes the indorsee the agent of the 
indorser; or (3) vests the title in the indorsee in 
trust for, or to the use of, some other person. But 
the mere absence of words implying power to 
negotiate does not make an indorsement restric- 
fives, (Rey, & 2285; 1890. ¢ 733, 61.36; CS 3017.) 


Oo, 
Cross Reference.—See notes to § 25-43, 


§ 25-43. Effect of restrictive indorsement; 
rights of indorsee.—A _ restrictive indorsement 
confers upon the indorsee the right (1) to re- 
ceive payment of the instrument; (2) to bring 
any action thereon that the indorser could bring; 
(3) to transfer his rights as such indorsee, where 
the form of the indorsement authorizes him to 
do so. But all subsequent indorsees acquire 
only the title of the first indorsee under the re- 
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§ 25-44 


strictive indorsement. (Rev., 


(gops. 137; (Cr ps0 so) 


Editor’s Note.—Prior to the passage of this and the pre- 
ceding section it was uniformly held in this State that a 
bank holding a note under a restricted indorsement for 
collection could not bring suit in its own name, but must 
bring suit in the name of the indorser. In Bank y. Exum, 
163 N. C. 199, 79 S. E. 498, decided after this section, the 
same rule was followed, the court citing prior cases and 
not referring to this and the preceding section. ‘The case 
of Bank v. Rochamora, 193 N. C. 1, 136 S. E. 259, decided 
the same question and follows the prior ruling. 

In 5 N. C. Law Rev. 369, there appears a discussion and 
criticism of these cases, citing cases of other states where 
this section has been adopted with the Negotiable Instrument 
Law, showing that in most jurisdictions it is held that a 
bank as endorsee for collection can bring suit in its own 
name, as it has legal title although holding in trust. 

Construing this section of the N. I. L. with the section 
under civil procedure, which provides that every action must 
be prosecuted in the name of the real party in interest, we 
think section 1-57 is mandatory and compelling. We think 
the decision of Bank v. Exum, 163 N. C. 199, 79 S. E. 498, 
correct in principle and founded on a just and reasonable 
interpretation of the statutes applicable and cognate. ‘To 
say a collecting agency, because it is a bank, can sue in 
its own name would be to say that any attorney or any 
kind of collecting agent can likewise enter suit by reason 
of the agency. We do not think our statute allows this 
construction as to favoritism. The contrary construction 
would permit the real owner of the instrument to defeat 
all equities of the maker by simply turning it over to an 
agent for collection. Bank v. Rochamora, 193 N. C. 1, 136 
S. E. 259; Federal Reserve Bank v. Whitford, 207 N. C. 
2674 01170., S2 Vines 

In General.—There are general and restrictive indorse- 
ments. In case of restrictive indorsement the indorsee can 
not indorse to one, who will become a holder in due course, 
and have a right to sue either indorser. A restrictive in- 
dorsement restricts the rights of the indorsee to specified 
steps. Drew v. Jacocks, 6 N. C. 138. 

Indorsed as Collateral Security. — A note indorsed to a 
bank is restrictive where the indorsement is unrestricted, 
if it appears that the note is only indorsed as collateral se- 
curity, and for collection, or it appears that the indorser 
had been given depositor’s credit for the amount of the 
note with the right to charge back in case of dishonor. 
Packing Co. v. Davis, 118 N. C. 548, 24 S. E. 365. 

Rights of Restricted Endorsee.—A draft or bill which is 
transferred to a bank by restrictive indorsement, as for 
deposit or for collection, is taken and held by the bank as 
agent of the indorser, and for the purpose indicated, and 
subject to the right of the indorser to arrest payment or 
divert the proceeds in the hands of any intermediate or 
subagent who has taken the paper for a like purpose and 
affected by the restriction. Boykin v. Bank, 118 N. C. 566, 
24 S. E.. 357; Bank v. Hubble, 117 N. Y. 384; Balback vy. 
Frelinghyser, 15 Fed. 675; Tyson & Rawles v. Bank, 77 
Md. 412; Murchinson Nat. Bank v. Oil Mills, 150 N. C. 
718, 721, 64 S. E. 885. 

Indorsement Enlarging Liability.—‘“‘Demand, notice and 
protest waived, payment guaranteed by the undersigned’’ 
is an indorsement with an enlarged liability. The language 
makes the holder one in due course and the instrument is 
taken free from equities and defenses which the maker has 
against the payee. Richmond Guano Co. vy. Walston, 191 
NE 8C.5797,;. 80150133" Sie 196; 


§ 25-44. Qualified indorsement. — A _ qualified 
indorsement constitutes the indorser a mere as- 
signor of the title to the instrument. It may be 
made by adding to the indorser’s signature the 
words “without recourse” or any wo.ds of sim- 
ilar import. Such an indorsement does not im- 
pair the negotiable character of the instrument. 
(Rev., s. 2187; 1899, c. BBR BE EICE Sp. 3019.) 


Cross Reference.—As to instrument with indorsement en- 
larging liability, see notes to § 25-43. 

Effect of Indorsement without Recourse.—Notes indorsed 
by the payee named therein, who wrote above his signature 
on the back of each note: the words, “without recourse,” 
is a qualified indorsement. Its effect is to constitute the 
indorser a mere assignor of the title to the note, which he 
held at the date of the indorsement. It does not impair 
the negotiable character of the note so indorsed. Bank v. 
Hatcher, 151 N. C. 359, 66 S. E. 308; Evans v. Freeman, 142 


S22 lSG.3e ogo, 3c 
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N. C. 61, 54 S. E. 847; Walter v. Kilpatrick, 191 N. C. 458 
462, 132 S. E. 148. / 

Alone, a qualified indorsement is not sufficient notice as to 
discredit a negotiable instrument, but when combined 
with other suspicious facts it may become evidence to show 
infirmities. Merchants Nat. Bank v. Branson, 165 N. C. 
344, 81 S. E. 410. 

Qualifying Words May Precede or Follow Signature.— 
The words qualifying an endorsement of a negotiable in- 
strument, such as “without recourse” and words of like 
effect, may either precede or follow the signature of the 
transferor of title. Medlin v. Miles, 201 N. C. 683, 161 S. 
E. 207. 

Qualified Indorser May Be Liable on Warranties.—A ne- 
gotiable instrument transferred by an endorsement read- 
ing “for value received I hereby sell, transfer and assign 
all my right, title and interest to within note to M.” as- 
signs title to the instrument by qualified endorsement, ex- 
empting the transferor from all liability as a general en- 
dorser, except that he is still chargeable with implied war- 
eon as a seller. Medlin v. Miles, 201 N. C. 683, 161 S. 
i207. 


§ 25-45. Conditional indorsement. — Where an 
indorsement is conditional, a party required to 
pay the instrument may disregard the condition 
and make payment to the indorsee or his trans- 
feree, whether the condition has been fulfilled or 
not. But any person to whom an instrument so 
indorsed is negotiated will hold the same or the 
proceeds thereof subject to the rights of the per- 
son indorsing conditionally. CReveigs.. 2188; 
1899). co 733;, S39; CSP 30203) 

Cross Reference.—As to 
bility, see notes to § 25-43. 

In General.—An indorsement to “A. B. for sixty days,” 
if conditional is only a guaranty for sixty days, if uncon- 


ditional it is only to be in force for a limited time. Johnson 
v. Olive, 60 N. C. 213. 


indorsement with enlarged lia- 


§ 25-46. Indorsement of instrument payable to 
bearer.—Where an instrument payable to bearer 
is indorsed specially, it may nevertheless be 
further negotiated by delivery; but the person 
indorsing specially is liable as indorser to only 
such holders as make title through his indorse- 
ment. (Rev., s. 2189; 1899, c. 733, s. 40; Cres: 
3021.) 


Cross References.—As to special indorsee indorsing in 
hlank, see notes to § 25-40; as to who is bearer, see § 25-15. 


§ 25-47. Indorsement of instrument payable to 
two or more persons.—Where an instrument is 
payable to the order of two or more payees of 
indorsees who are not partners, all must indorse 
unless the one indorsing has authority to in- 
dorse for the others. (Rev., s. 2190; 1899, c. 733, 
s. 41; C. S. 3022.), 

Editor’s Note.—See 13 N. C. Law Rev. 92. 

Cited in Dawson v. Bank, 197 N. Gy 7499, “SOR SEAS 38; 


applied in Virginia-Carolina Bank v. First, etc., Bank, 197 
Ne Ga 526, 534, 150 S. Ej: 34. 


§ 25-48. Effect of instrument drawn or indorsed 
to a person as cashier—Where an instrument is 
drawn or indorsed to a person as cashier or other 
fiscal officer of a bank or corporation it is deemed 
prima facie to be payable to the bank or corpora; 
tion of which he is such officer, and may be ne- 
gotiated by either the indorsement of the bank 
or corporation or the indorsement of the officer. 
(Rev., s. 2191; 1899, c. 733, s. 42; C5°S30285) 


§ 25-49. Indorsement, where payee’s name mis- 
spelled.— Where the name of a payee or indorsee 
is wrongly designated or misspelled he may in- 
dorse the instrument as there described, adding, 
if he think fit, his proper signature. (Rev., s. 
2192; 1899, c. 733, s. 43; Cc. S. 3024.) 
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§ 25-50. Indorsement in representative capac- 
ity.—Where any person is under obligation to in- 
dorse in a representative capacity he may in- 
dorse in such terms as to negative personal lia- 
bility. (Rev., s. 2193; 1899, c. 733, s. 44; C. S. 
3025.) 

Cross Reference.—As_ to 
agent, see § 25-26. 


liability of person signing as 

§ 25-51. Presumption as to time of indorse- 
ment.—Except where an indorsement bears date 
after the maturity of the instrument, every nego- 
tiation is deemed prima facie to have been ef- 
fected before the instrument was overdue. 
(Rev., s. 2194; 1899, c. 733, s. 45; C. S. 3026.) 

In General.—Indorsements in blank upon negotiable in- 
struments are presumed to be made contemporaneously with 
the execution of such instrument. Southerland v. Freemont, 
107, Ne Ge 565, 12S. Be 287. 

Indorsement to a Deceased Person.—Where a negotiable 
instrument has been indorsed to a decedent, and it is found 
among his papers, the indorsement not bearing a date, he 
is prima facie presumed to have acquired if in due course. 


Cited in Mansfield v. Wade, 208 N. C. 790, 182 S. EB. 475, 


§ 25-52. Presumption as to place of indorse- 
ment.—-Except where the contrary appears, 
every indorsement is presumed prima facie to 
have been made at the place where the instru- 
ment is dated. (Rev., s. 2195; 1899, c. 733, s. 46; 


C. S. 3027.) 


§ 25-53. Continuation of negotiable character. 
—An instrument negotiable in its origin contin- 
ues to be negotiable until it has been restrictively 


indorsed or discharged by payment or other- 
wise. (Rev., s. 2196; 1899, c. 733, Ss. 47; Cos 
3028.) 


Cross Reference._See annotations under § 25-43. 
Applied in Dunlap v. London Guaranty, etc., Co., 202 N. 
27651, 9165, S. ie... 720, 


§ 25-54. Striking out indorsement.—The holder 
may at any time strike out any indo,sement 
which is not necessary to his title. The in- 
dorser whose indorsement is struck out and all 
indorsers subsequent to him are thereby re- 
lieved from liability on the instrument. (Rev. 
s. 2197; 1899, c. 733, s. 48; C. S. 3029.) 

Cross Reference—As to negotiation by prior party, see 
note to § 25-56. 

In General.—An indorser in full, who takes up a Dill, is 
remitted to his former title, and may strike out his in- 
dorsement and sue as indorsee those standing before him 
on the bill, although he may have once mave a restrictive 
indorsement. French v. Barney, 23 N.C. 219, 221. 

Suit without Striking Subsequent Indorsees.—An indorser 
of a note may strike out the subsequent indorsers and 
bring suit, or he may bring suit without striking the sub- 
sequent indorsers, as possession is prima facie evidence of 
payment to the indorsee. Smith vw. St. Lawrence, 2 Nw 
174, 

§ 25-55. Effect of transfer without indorse- 
ment.—Where the holder of an instrument pay- 
able to his order transfers it for value without 
indorsing it, the transfer vests in the transferee 
such title as the traasferrer had therein, and the 
transferee acquires in addition the right to have 
the indorsement of the transferrer. But for the 
purpose of determining whether the transferee 1S 
a holder in due course, the negotiation takes 
effect as of the time when the indorsement is 
actually made. (Rev., s. 2198; 1899, c. 733, s. 49; 
C. S. 3030.) 


Cross Reference.—As to indorsement in blank, see § 25-40. 
In General.—Where a note is payable to order and not 
to bearer, the indorsement of the payee is necessary to 
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transfer the legal title; and where this is not done, a sub- 
sequent holder is not one in due course, though the instru- 
ment may have been indorsed to him for value by an in- 
termediate holder. Elgin City Banking Co. v. McKachern, 
163 N. C. 333, 79 S. E. 680; Steinhilper v. Basnight, 153 N. 
C. 293, 69 S. E. 220; Tyson v. Joyner, 139 N. C. 69, 51 Sab: 
$03. See also, Foxman vy. Hanes, 218 N. C. 722, 12 S. E. 
(2d) 258. 

Endorsement is not the only mode by which an interest 
in notes may be assigned in view of this section. Dozier 
v. Leary, 196 N. C. 12, 144 S. E. 368, appliec this rule in 
a case where a husband transferred his interest in a note 
executed by him and his wife by a registered paper writ- 
ing, which was held competent evidence in an action by 
the transferee for one-half the proceeds of the note. 

Payable to Order of Maker.—One making a note payable 
to her own order and dwivering it to another without in- 
dorsement does not make the holder a holder in due course. 
Planters Bank v. Yelverton, 185 N. C. 314, 117 S. E. 299. 

When Indorsement Must Be Proven.—Where the plaintiff 
at the trial presented the draft sued on, with the name of 
the drawee stamped on the back and testified that the 
draft had been discounted to him by the drawee before 
maturity for value and without notice, he is only the equi- 
table owner, in the absence of proof that the instrument had 
been indorsed, and he holds it subject to any valid defense 
open to the maker, and it was error to exclude evidence 
tending to show fraud. Mayers v. McRimmon, 140 N. C. 
640, 53 S. E. 447. 

Indorsing Two Notes Folded Together. — Where two 
notes are folded together and only one of them is indorsed, 
the indorsement is operative only to the one indorsed 
though the intention of the parties was otherwise. Na- 
tional Bank v. Leonard, 91 Ga. 805, 18 S. E. 32. 

Where Assignee Is Not Holder in Due Course of a Col- 
lateral Note—Where a note is assigned as collateral se- 
curity for another note, and the assignee holds the collat- 
eral note without procuring the endorsement of the as- 
signor until after the collateral note is past due, the as- 
signee is not a holder in due course of the collateral note, 
and takes same subject to all equities existing in favor of 
the maker of the collateral note as against the payee who 
assigned same. Hare vy. Hare, 208 N. C. 442, 181 S. E. 
246. 


§ 25-56. When prior party may negotiate in- 
strument.—Where an instrument is negotiated 
back to a prior party, such party may, subject to 
the provisions of this chapter, reissue and further 
negotiate the same. But he is not entitled to en- 
force payment thereof against any intervening 
party to whom he was personally liable. (Rev., 
See 9 Os 899 Grades 0s Camsens0st.) 


Editor’s Note—In 1 N. C. Law Rev. 187 there is a dis- 
cussion of the N. I. L. which includes this and section 25-64. 
The rule seems to be as laid down in Adrian v. McCaskill, 
103 N. C. 182, 9 S. E. 284, that one who obtains possession of 
a negotiable instrument after having formerly indorsed it 
is restored to his former position and cannot hold indorsers 
subsequent to his first indorsement. 
tule is clearly to avoid circuity of action for the subse- 
quent indorsers would eventually hold him liable under 
his first indorsement. 


One who obtains possession of a note or bill after en- 
dorsing it is restored to his original position and cannot 
hold intermediate parties; and one who acquires possession 
of the instrument from such person, with notice of the 
fact, cannot hold the intermediate endorser. Ray v. Liv: 
ingston, 204 N. C. 1, 4, 167 S. E. 496. 


Art. 5. Rights of Holder. 


§ 25-57. Right of holder to sue; payment.—The 
holder of a negotiable instrument may sue 
thereon in his own name, and payment to him in 
due course discharges the instrument. (Rev., s. 
23001899 senses se Cams Uae) 


Cross References.—As to right of bank, holding for collec- 
tion, to sue, see § 25-43; as to definition of holder, see § 25-1; 
as to presumption that holder is holder in due course, see 
§ 25-65. 

Holder May Sue witheut Proof of Endorsing Signatures.— 
Possession of a note raises the presumption that the pos- 
sessor is a holder thereof and he may sue thereon without 
proof of the signatures of the endorsers, since a mere holder 
of a negotiable instrument may sue thereon in his own 
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The reason for this — 


§ 25-58 


name. Dillingham v. Gardner, 219 N. C. 227, 13 S. E. (2d) 


478. 


§ 25-58. What constitutes holder in due course. 
—A holder in due course is a holder who has 
taken the instrument under the following con- 
ditions: (1) That the instrument is complete and 
regular upon its face; (2) that he became the 
holder of it before it was overdue and without 
notice that it has been previously dishonored, if 
such was the fact; (3) that he took it for good 
faith and value; (4) that at the time it was ne- 
gotiated to him he had no notice of any infirmity 
in the instrument or defect in the title of the per- 
son negotiating it. (Rev., s. 2201; 1899, c. 733, 
S052; ©. o.eUsuel 


Cross References.—As to defenses which may or may 
not be set up against a holder in due course, see § 25-63 
and notes; as to defective title, see § 25-61; as to presump- 
tion in favor of holder, see § 25-65; as to defenses which are 
good as against a holder in due course, see note to § 25-61. 

Indorsement Necessary.—To constitute a holder in due 
course it is required that the instrument be indorsed. Bank 
v. Yelverton, 185 N. C. 314, 117 S. EK. 299; Mayers v. Mc- 
Rimmon, 140 N. C. 640, 53 S. E. 447. See also Keith v. 
Henderson County, 204 N. C. 21, 24, 167 S. FE. 481. 

Same—Taking Without Notice.—A holder of a note not 
indorsed to him is not a holder in due course, and it makes 
no difference if he had no notice of the equities of the 
parties, he is subject to them nevertheless. Steinhilper v. 
Basnight, 153 IN. C€. 293, °69.S.) B.9 220. 

Indorsement Implies ‘‘Due Course.”—The holder of a ne- 
gotiable instrument duly indorsed is, prima facie, a pur- 
chaser for value, in good faith, before maturity, and with- 
out notice of any defect in the title of the person nego- 
tiating it. Worth Co. v. International Feed Co., 172 N. GC. 
335, 342, 90 S. EK. 295; Smathers v. Toxaway Hotel Co., 168 
ING C693 8449S Ba A7e 

Admission of Indorsement to Holder.—The admission by 
the maker of a promissory note that it had been indorsed 
to the plaintiff in due course raises the presumption prima 
facie that he is a holder in due course, and the prima facie 
case is not rebutted by a denial in the pleadings. Gulf 
States Steel Co. v. Ford, 173 N. C. 195, 91 S. E 844. 

The transfer by endorsement to another of a bond in- 
demnifying a bank from any loss which it might sustain 
by reason of its taking over the assets and discharging 
the liabilities of another bank, is an assignment of a chose 
in action, and the assignee is not a holder in due course. 
North Carolina Bank, etc., Co. v. Williams, 201 N. C. 464, 
160 S. E. 484. 

Defective Title Rebuts Presumption. — The presumption 
that every holder is a holder in due course does not apply 
when it is alleged and shown that the negotiable instru- 
ment was indorsed by one whose title was defective. Whit- 
man v. York, 192 N. C. 87, 93, 133 S. E. 427; American 
Exch. Nat. Bank vy. Seagroves, 166 N. C. 608, 82 S. E. 947. 


Fraud as Preventing Party from Being Holder in Due 
Course—Where the endorser alleged in his answer that 
he signed the note upon representations made by the maker 
that the payee was lending the money to the maker to 
finance the equipment of a law office, that in fact the note 
was given to cover funds of the payee on deposit in a 
bank which had been wrongfully converted by the maker, 
and that the payee had full knowledge of, agreed to, and 
participated in, the fraudulent scheme to procure the en- 
dorser to’ sign the note by such false representations, the 
answer was sufficiently broad to allege fraud, and the payee 
was not a holder in due course under this section. Mitch- 
ell v. Strickland, 207 N. C. 141, 176 S. E. 468. 


Wrongful Procurement by Agent of Holder.—Defendant’s 


_evidence tended to show that he executed the note in suit 


to be used to pay for shares of stock of the corporate payee, 
that the stock was never delivered to him and consequently 
the note was never delivered by him, but that the note was 
procured from his office without his knowledge or consent 
by the president of the payee who was also a collecting agent 
for a bank, and who turned the note over to the bank as 
collateral security for his company’s note. Held: If in 
procuring the note the president of the company was acting 
as an agent of the company, knowledge of the infirmity, 
nothing else appearing, would not be imputed to the bank 
and it would be a holder in due course, while if, in pro- 
curing the note, he was acting as agent of the bank it 
would have imputed knowledge of the infirmity and would 
not be a holder in due course, and therefore, it being ad- 
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mitted that he was an agent of the bank, an instruction 
that the maker could not be held liable if the note had 
‘been taken by an agent of the bank, without further elab- 
oration, is error. National Bank y. Marshburn, 217 N. C. 
688, 9 S. E. (2d) 372. 

When Burden Shifts to Holder—A holder of a note to 
-show that he is a holder in due course without notice must 
do so by the greater weight of evidence when the maker 
pleads and shows fraud, infirmity or defective title. Dis- 
count Co. v. Baker, 176 N. C. 546, 97 S. E. 495; Myers v. 
Petty, 153 N. C. 462, 69 S. E. 417; Bank v_ Branson, 165 
WN. C. 344, 81 S. E. 410; Hooker v. Hardee, 192 N. C. 229, 134 
S. E. 485; Bank v. Fountain, 148 N. C. 590, 595, 62 S. E. 
oo v. Toxaway Hotel Co., 168 N. C. 69, 84 S. 

When a holder of a note admits certain infirmities in the 
note, in an action to recover on the note, the burden is upon 
him to show that he is a holder in due course. Whit- 
man v. York, 192 N. C. 87, 133 S. E. 427. 

The holder of a negotiable note is presumed to be a 
holder in due course, but, when its execution is proved to 
‘have been obtained by fraud, the burden then shifts to 
him to prove that he took it before maturity, for value 
and without notice. Williams v. Green, 23 Fed. (2d) 796. 

Enlarged Liability of Indorser Does Not Affect Negotia- 
ility—A negotiable note indorsed to a holder, bearing an 
enlarged liability—a guaranty of payment, makes the holder 
a holder in due course in spite of the enlarged liability of 
the indorser. Richmond Guano Co. v. Walston, 191 N. C. 
797, 133 S. FE, 196: 

Renewal Note after Notice.—A bank purchasing a note 
after maturity takes it subject to the equities of the parties. 
A subsequent note taken as a renewal of the first will not 
cure the defect and such holder cannot enforce payment. 
‘Grace & Co. v. Strickland, 188 N. C. 369, 124 S. E. 856; 
Merchants Nat. Bank v. Howard, 188 N. C. 543, 125 S. E. 
126. 

Holder for Collection —A bank taking a note for collection 
is not a holder in due course. Insurance Co. v. Cotton 
‘Mill Co., 187 N.C. 233, 121 S. E. 439; Bank v. Rochamora, 
HOS) No C. 1, 136 S..0s. 209: 

Town as Holder in Due Course of Bonds.—Where a bank 
pledged certain bonds to secure the deposit of a town, the 
town acquired the bonds for value as security for a pre- 
existing indebtedness which is sufficient to constitute it a 
holder in due course within the meaning of this section. 
Standard Inv. Co. v. Snow Hill, 78 F. (2d) 33. 

Holder of Note Obtaining Same by Indorsement after 
‘Maturity Is Not Holder in Due Course.—Mansfield v. Wade, 
208 N. C. 790, 182 S. E. 475. 

Drafts Charged Back.—The fact that there is a custom 
among banks to take drafts for collection, and charge them 
back if they are unpaid, is not sufficient evidence to show 
that a bank holding a draft is not a holder in due course, 
Lumber Co. v. Childerhose, 167 N. C. 34, 83 S. E. 22; nor 
avill the charging back of a check which is unpaid, make 
the holder bank a holder for collection, if the back charge 
was against an account that consisted of deposited checks 
that were later returned unpaid. Standard *ETUSti Cosa v- 
Commercial Nat. Bank, 240 Fed. 303. 

Question for Jury.—Whether the execution of notes were 
induced by fraudulent representations, held, a question for 
jury. Clark v. Laurel Park Estates, 196 N. C. 624, 146 
=. E. 584. 

Same—Duty to Instruct.—Where there is evidence that 
the holder of a negotable instrument had notice of its in- 
firmity, the question is for the jury, and a failure to in- 
struct thereon is reversible error. Peoples Bank, etc., Co. 
v. Duncan, 194 N. C. 692, 140 Siete. solu. 

Applied in Wellons v. Warren, 203 NAS IVE Ts ate 
545; Bankers’ Trust Co. v. Statesville, 203 N. C. 399, 166 
S. E. 169; Dyer v. Bray, 208 N. C. 248, 180 SEs 83: 

Cited in Mayers v. Bank, 198 N. C. 542, 544, 152 S. E. 628. 
See also Dixon v. Smith, 204 N. C. 480, 168 S. E. 683. 


§ 25-59. When person not deemed holder in 
due course—Where an instrument payable on 
demand is negotiated an unreasonable length of 
time after its issue, the holder is not deemed a 
holder in due course. (Rev., s. 2202; 1899, c. 
733, s. 53; C. S. 3034.) 


Cross Reference—As to what is reasonable time, see § 
25-3 and note. 

In General.—A cashier’s check negotiated to a holder in 
another state within five days is negotiated in a reason- 
able time. Manufacturing Co. v. Summers, 143 N. C. 102, 
55 S. E.. 522. 

Cited in State, etc., Trust Co. v. Hedrick, 
374, 151 S. E. 723. 
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§ 25-60. Notice before full amount paid. — 
Where the transferee has received notice of any 
infirmity in the instrument or defect in the title 
of the person negotiating the same before he has 
paid the full amount agreed to be paid therefor, 
he will be deemed a holder in due course only to 
the extent of the amount theretofore paid by him. 
(Rey... Ss. ees. 160e, te (taa,esub4e C. S: 3088.) 


on ae Reference.—As to what constitutes notice, see § 25- 
In General.—The title passes to one who takes a negoti- 
able paper without notice of any defect or equities no matter 
how little he paid, in the absence of fraud. If there is fraud 
he is only entitled to what he has paid before receiving 
ngs of the fraud. Bank v. McNair, 116 N. C. 550, 21 S. 

. 389. 

Taken as Collateral Security—Where the 
sideration of the paper is illegal or fraudulent, or it is 
taken as collateral security, the right of recovery is re- 
stricted to the consideration actually paid by the indorsee 
before notice of the fraud. Dresser v. Missouri, etc., R. 
(Co., 93 U. S. 92, 95, 23 I. Ed. 815, or the amount of the 
debt to which it is collateral. Kerr v. Cowen, 17 N. C. 356; 
United States Nat. Bank v. McNair, 116 N.C. 550, 551, 554, 
21 S. E. 389. , 

Cited in Standing Stone Nat. Bank v. Walser, 162 N- ‘es 
53, 77 S. E. 1006. 


§ 25-61. When title defective-——The title of a 
person who negotiates an instrument is defec- 
tive within the meaning of this chapter when he 
obtained the instrument, or any _ signature 
thereto, by fraud, duress or force and fear or 
other unlawful means, or for an illegal considera- 
tion, or when he negotiates it in breach of faith 
or under such circumstances as amount to a 
fraud. (Rev., s. 2204; 1899, c. 733, s. 55; C. S. 
3036.) 

Cross Reference.—As to burden of proof when title de- 
fective, see § 25-65. 

Editor’s Note.—A careful reading of this section will 
reveal that it applies to “tke title of a person who nego- 
tiates” and thus has full knowledge of or the means of 
knowing the circumstances. The question of whether or 
not fraud, duress, usury, illegality of consideration, etc., 
will render the instrument unenforceable in the hands of 
a person in due course without notice presents itself. 

In the case of the fraud which is sufficient to avoid an 
instrument as to such holder there is a considerable amount 
of conflict. See 8 C. J. sections 1048, 1049, pp. 789, 790. 
However, it would seem that the better rule is that fraud 
ordinarily renders the instrument voidable only, and there- 
fore, in accordance with the general rule is not a good 
defense as against a holder in due course where he proves 
himself to be such in accordance with section 25-65. See 
Discounts Corey. Baker,.176 N. C...546, 9775. EB. 495, and 
citations. 

Of course, it might be that upon principle, the rule 
should be that where one who has been induced through 
fraud to sign an instrument the actual terms of which he 
has no knowledge and signs thinking he is signing a differ- 
ent instrument, as for example, where he cannot read and 
he depended upon the payee to read the terms to him cor- 
rectly, which the payee did not do, should be allowed to de- 
fend against holders in due course, because in such cases 
the instrument is in fact no more the maker’s than if it 
were forged or altered and this should be placed in the same 
category. But, be this as it may, where the maker has 
proved such fraud or deception the burden of proving that 
the holder is one in due course is upon the holder and he 
cannot recover if he fails to sustain the burden. See section 
25-65; Discount Co. v. Baker, supra; Duncan v. 127 
Va. 306, 103 S. E. 665, 105 S. E. 62. : 

As to duress as a defense, see 8 C. J. section 1027, p. 
761; illegality of consideration, 8 C. J. sections 1031, 1032, 
p. 766, gambling transactions, 8 C. J. section 1031, p. 769. 

Rights of Holders of Notes Tainted with Usury or Il- 
legality.—The exceptions to the rule of section 25-65 are: (1) 
When by statute the paper ig void in whole or in part from 
its inception, as for usury or for gaming or immoral contracts. 
In such cases it is void to the same extent into whosoever 
hands it may pass, even if acquired before maturity, for 
value and without notice, and the sole remedy of the holder 
for the deficiency is against the indorser. Ward Vv. Sugg, 
113 N. C. 489, 18 S. E. 717, and cases there cited. (2) 


original con- 
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(Where the original consideration of the paper is illegal 
or fraudulent, or it is taken as collateral security, the right 
of recovery is restricted to the consideration actually paid 
by the indorsee before notice of the fraud. Dresser v. Mis- 
souri, etc., R. Co., 93 U. S. 92, 23 L. Ed. 815, or the amount 
of the debt to which it is collateral. Kerr v. Cowen, 17 N. 
C. 356. But the exception does not extend further, not 
even to cases where the note was issued without any con- 
sideration, though it may be purchased by the indorsee for 
less than its face value. United States Nat. Bank v. Mc- 
Nialiie 116 ING. 6 550.) 28'S, Es. 389,490. 

In the case of an instrument tainted with usury it is 
void to the extent declared by statute, see § 24-2 and 
note, and the bona fide holder cannot recover upon the 
portion which is void. 

When Title Subject to Question.—In the absence of cn 
allegation of fraud the intervener’s title is not subject to 
question when suit is brought by a holder in due course. 
Moon v. Simpson, 170 N. C, 335, 87 S. E. 118, 172 N. C. 576, 
90 S. E. 578; Worth Co. v. Feed Co., 172 N. C. 335, 90 S. E. 
295. 

Burden of Proof.—When it is shown or admitted that the 
title of the person who negotiated the instrument is defective, 
or there is evidence of the fact, it is necessary for a recov- 
ery by one claiming to be the holder in due course to show 
by the greater weight of the evidence that he is such a 
holder according to the terms of section 25-58. Manufactur- 
ine Co. v.. Summers, (143N ow iCl02.0108; 855) Set bae 522% 
Smathers & Co. v. Toxaway Hotel Co., 168 N. C. 69, 84S. E. 
47; Bank v Fountain, 148 N. C. 590, 62 S EK. 738; Bank 
v. Branson, 165 N. C. 344, 81 S. E. 410; First Nat. Bank 
v. Warsaw Drug Co., 166 N. C. 99, 100, 81 S KE. 993; Whit- 
man v. York, 192 N. C. 87, 133 S. E. 427; Hooker v. Hardee, 
192 N. C. 229, 134 S. E. 485; Moon v. Simpson, 170 N. C. 
OO0y O07 67 1 Sed hye 21482 

Cited in Bank yv. Rochamora, 193 N. C. 1, 136 S. EB. 259; 
Clark v. Laurel Park Estates, 196 N. C. 624, 638, 146 
S. E- 584. 


§ 25-62. What constitutes notice of defect.—To 
constitute a notice of an infirmity in the instru- 
ment or defect in the title of the person nego- 
tiating the same the person to whom it is nego- 
tiated must have had actual knowledge of the 
infirmity or defect or knowledge of such facts 
that his action in taking the instrument amounted 
to bad faith. (Rev., s. 2205; 1899, c. Dos 
5830372) 


In General.—Observable irregularities on the face of the 
instrument will no longer suffice to affect the rights of a 
holder in due course. It is necessary that circumstances set 
out in this section should occur in order to charge the holder 
with notice. Holleman v. Trust Co., 185 N. C. 49, 115 S. Ee 
825; Critcher v. Ballard, 180 N. C. 111, 112, 104 S. E. 134; 
Smathers & Co. v. Toxaway Hotel Co., 162 N. C. 346, 78 
S. E. 224; Lacy v. Globe Indemnity Co., 189 N. C. 24, 32, 126 
S. E. 316; Smathers & Co. v. Toxaway Co., 167 N. C. 469, 
470, 83 S. E. 844. 

In Hotchkiss v. National Banks, 88 U. S. (21 Wall.) 354, 
22 L. Ed. 645 it is said: “A suspicion that there is a defect 
of title in the holder, or a knowledge of circumstances that 
might excite such suspicion in the mind of a cautious person, 
or even gross negligence at the time, will not defeat the 
title of the purchaser.” Piedmont Carolina R. Co. v. Shaw, 
223 Fed. 973, 977. 

The fact that a note is negotiated by a stranger at a dis- 
count and one of the alternative places of payment was nol 
known to the holder, is not sufficient to put him on notice 
of the defects. Farthing v. Dark, 111 N. C. 243, 16 S. E, 
337. ‘This case was reported in Farthing vy. Dark, 109 N. C. 
291, 13 S. E. 918, but at that time the court was not ad- 
vertent to the fact that there was an alternative place of 
payment. 

When a note is signed through fraud of another, and dis- 
counted with an indorsee that had notice of this fraud, the 
indorsee is subject to the equities between the parties. 
Grace & Co. v. Strickland, 188 N. C. 369, 124 S. E. 856. 

Notice to Bank Through Officers—A note payable to an 
officer of a bank and discounted at the bank through the dis- 
count committee does not make the bank subject to the 
principle of imputed knowledge when the officer is not a 
member of the discount committee. Bank vy. Howard, 188 N. 
54871255; EE. 126. 

A bank taking a note indorsed to it by its president takes 
with notice of all equities between the parties, when the 
president and cashier constitute the discount coinmittee, as 
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notice to the president constitutes notice to the bank. Le 
Duc v. Moore, 111 N. C. 516. 15 S. E. 888. 

Duty to Inquire.—When a perso. has knowledge of such 
facts and c:.cumstances which make it incumbent on him 
to inquire as to the character of the note which he pur- 
chased, he will be affected with knowledge of all that the 
inquiry would disclose. Bunting v. Ricks, 22 N. C. 130, 32 
Am. Dec. 699; Hulbert v. Douglas, 94 N. C..122. Loftin v. 
Hill, 131 N. C. 105, 110, 42 S. E. 548. But knowledge of the 
crookedness in business matters of the assignee does not 
defeat the title of the assignee or make it his duty to in- 
quire relative to the note. Setzer v. Deal, 135 N. C. 428, 47 
S. E. 466. 

Same—Interest Past Due.—The fact that interest is past 
due does not of itself constitute notice of equities between 
the parties, but it may be considered by the jury in passing 
on the issue. Trust Co. v. Whitehead, 165 N. C. 74, 80S. E. 
1065. 

Statement of Transaction.—A note containing on its face 
an express statement of the transaction for which it was. 
given, in the absence of further evidence, is not notice of 
the equities between the parties. Bank v. Hatcher, 151 N. 
C. 359, 66 S. E. 308. See sec. 25-9 and the notes thereto. 

Question for the Jury.—Where there is conflicting evidence 
as to notice the holder had of equities between the parties, 
issue should be submitted to a jury. Loftis v. Hill, 131 N. 
Gl o105 5420S a. 543. 

Applied in Standard Inv. Co. v. Snow Hill, 78 F. (2d) 33. 

Cited in New Bern Oil, etc., Co. v. National Bank, 28 
Fed. (2d) 554. 


§ 25-63. Rights of holder in due course. — A 
holder in due course holds the instrument free 
from any defect of title of prior parties, and free 
from defenses available to prior parties among 
themselves, and may enforce payment of the in- 
strument for the full amount thereof against 
all parties liable thereon. (Rev., s. 2206; 1899, 
c. 733, s. 57; C. S. 3038.) 


Cross Reference.—For discussion of rights of holder taking 
through a holder in due course, see note to § 25-64. 

In General.—One taking a note as a holder in due course 
can, under this section, enforce his right against all prior 
parties, except in case of a defective title as provided in 
section 25-61. Bank vy. McNair, 116 N. C. 550, 21 S. E. 389; 
Davidson v. Powell, 114 N. C. 575, 19 S. E. 601; Bank w. 
Griffin, 153 N. C. 72, 68 S. E. 919; Standing Stone Nat. Bank 
v. Walser, 162 N. C. 53, 54, 77 S. E. 1006. But see section 
25-65 as to burden of proof where defect is shown. 

The maker of a note may not set up defenses he may 
have against the payee of the note in an action by a holder 
in due course, but where the holder is not a holder in due 
course without notice, the maker may set up all defenses 
which he may have as against the payee. Federal Re- 
serve Bank v. Atmore, 200 N. C. 437, 157 S. E. 129. 

Where the answer sufficiently alleges that the holder was 
not a hoider in due course for value without notice, all de- 
fenses which the defendant may have are presentable un- 
der the pleadings. Id. 

Relief from Scheme to Evade Usury Laws.—Where a bor- 
rower is entitled to enforce an equity against the payee 
because of a device to evade the usury laws, this equity 
cannot be enforced against a holder in due course. Federah 
Reserve Bank vy. Jones, 205 N. C. 648, 650, 172 S. E. 185. 

Stated in Standard Inv. Co. v. Snow Hill, 78 F. (2d) 33. 

Cited in Dixon v. Smith, 204 N. C. 480, 168 S. E. 683; 
Mansfield v. Wade, 208 N. C. 790, 182 S. E. 475. 


§ 25-64. When subject to original defenses.— 
In the hands of any holder other than a holder 
in due course a negotiable instrument is subject 
to the same defenses as if it were nonnegotiable. 
But a holder who derives his title through a 
holder in due course and who is not himself a 
party to any fraud or illegality affecting the in- 
strument has all the rights of such former holder 
in respect of all parties prior to the latter. (Rev., 
Ss. 2207; 1899, c. 733, s. 58; Co°S, 3039.) 

_Editor’s Note.—The dictum in Pierce y. Carlton, 184 N. C. 
175, 114 S. E. 13, is to the efféct that one who is not a party 
to the fraud in procuring zn instrument but who takes with 
notice, and then passes the instrument on to a holder in due 
course, will take a good title and hold as a holder in due 


course when he reacquires the instrument from the holder 
in due course. The court cites Calverts on Negotiable In- 
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struments, sec. 805, which recognizes only one exception to 
the rule that one taking from a holder in due course takes 
good title, and that is a taking by a fraudulent payee from 
a holder in due course. Such fraudulent payee can’t take as 
a holder in due course. In 1 N. C. Law Rev. 187 this dictum 
is criticized and it is contended that one who takes with 
notice of an infirmity should not be allowed to clear his 
title by passing it through a holder in due course, for sucu 
would open the door to fraud. 

In General.—If plaintiff failed to prove that he was 4 
holder in due course, the notes, although in his hands as a 
holder, other than a holder in due course, are subject to 
the same defenses as if they were non-negotiable. Whitman 
v. York, 192 N. C. 87, 90, 133 S. E. 427. A past due instru- 
ment, lodged with bank as security, is subject to all de- 
fenses. Bank v. Loughran, 126 N. C. 814, 36 S. E. 281. 
The transferee of an unindorsed instrument not payable to 
bearer also takes subject to defenses. Bresee v. Crumpton, 
aie Ne ©, 122, 28 S. E. 351. 

A holder in due course may transfer a complete title to 
a third person although the latter when he takes the pa- 
per has knowledge of facts which would defeat recovery by 
i payee. Wellons v. Warren, 203 N. C. 178, 181, 165 S. 

5.045. 

“But this rule is subject to the single exception that if 
the note were invalid as between the maker and the payee, 
the pavee could not himself, by purchase from a bona fide 
holder, become successor to his rights, it not being essen- 
tial to such bona fide holder’s protection to extend the 
principle so far.” Ray v. Livingston, 204 er Col 1554, aloe 
S. E. 496. 

Holder of Note after Maturity Takes Subject to Equities. 
—Where the holder of a negotiable note obtained same by 
endorsement after maturity, he takes same subject to eq- 
uities, and the maker of the note may establish as against 
such holder that the note was paid before it was endorsed 
to and acquired by the holder. Mansfield v. Wade, 208 N. 
@)5790; 182 S. E. 475. 

Purchaser after Maturity Takes Free of Agreement of 
Third Person to Pay Note.—A purchaser for value after 
maturity takes the note free from an agreement by a third 
person to pay the note when such third person was never a 
purchaser or holder of the note and the purchaser has no 
knowledge of such agreement between the maker and the 
third person. Pickett v. Fulford, 211 N. C. 160, 189 Seer. 
488. 

Cited in Merchants Nat. 
543, 548, 125 S. E. 126. 


§ 25-65. Who deemed holder in due course.— 
Every holder is deemed prima facie to be a 
holder in due course; but when it is shown that 
the title of any person who has negotiated the 
instrument was defective, the burden is on the 
holder to prove that he or some person under 
whom he claims acquired the title as a holder in 
due course. But the last mentioned rule does not 
apply in favor of a party who became bound on 
the instrument prior to the acquisition of sucn 
defective title. (Rev., s. 2208; 1899, c. 733, s. 59; 
C. S. 3040.) 


Cross References—As to what constitutes holder in due 
course, see § 25-58, as to exceptions to this section, see note 
to § 25-61. 

Editor’s Note.—There are several exceptions to this sec- 
tion, see note to section 25-61. 

Holders to Whom Applicable—The presumption that the 
holder is one in due course exists in favor of the holder of a 
draft payable to order with bill of lading attached. Manu- 
facturing Co. v. Tierney, 133 N. C. 630, 635, 45 S. E. 1026; 
Mangum v. Mutual Grain Co., 184 N.C, 181, 182; 14°55. 2: 

This presumption does not exist in favor of a holder of 
an unindorsed note not payable to bearer. Harlan, J., in Os- 
good v. Artt, 17 Fed. 575, says: “... it is . . . well settled 
that the purchaser, if the paper be delivered to him without 
indorsement, takes by the law merchant only the rights 
which the payee has, and therefore takes subject to any de- 
fense the payor may rightfully assert as against the payee. 
The purchaser in such case becomes only the equitable 
owner of the claim or debt evidenced by the negotiable 
security . ” Tyson v. Joyner, 139 N. C. 69, 72, 51 S. 
E. 803. 

But when a properly negotiated note is found among the 
papers of a deceased person that is prima facie evidence that 
the holder is a holder in due course, and until it is alleged 
and shown by a party liable on the note that it is defective, 
the evidence is sufficient for the administrator of the holder 


Bank v. Howard, 188 N. C. 
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te recover thereon. 
131 S. EH. 587. 

When Presumption Becomes Operative—Proof of Indorse- 
ment.—The presumption becomes operative as a matter of 
course where there is neither allegation nor proof that the 
title to a negotiable instrument is defective The holder by 
indorsement is only required to prove the indorsement in or- 
der for him to be deemed prima facie a holder in due course. 
Moon v, Simpson, 170 N. C. 335, 87 S. E. 118. 

Rebuttal of Presumption.—The prima facie case is not ree 
butted by a mere denial in the answer of the ownership of the 
plaintiff. Causey v. Snow, 120 N. C. 279, 26 S. E. 775; Gulf 
States Steel Co. v. Ford, 173 N. C. 195, 196, 91 S. E. 844 

Defective Title——Holder’s Burden of Proof.—Where fraud 
on the part of the payee in the procurement and issuance 
of the instrument is shown, the burden of proving due course 
is shifted to the holder. Myers v. Petty, 153 N. C. 462, 69 S. 
E. 417; Hooker v. Hardee, 192 N. C. 229, 134 S. E. 485; Bank 
v. Sherron, 186 N. C. 297, 119 S. E. 497; Bank v. Exum, 
163 N. C. 199, 79 S. E. 498; Bank v. Branson, 165 N. C. 344, 
349, 81 S. E. 410; American Exch. Nat. Bank v. Seagroves, 
166 N. C. 608, 610, 82 S. E. 947. 

This rule also applies where the holder admits infirmities 
2 the instrument. Whitman v. York, 192 N. C. 87, 133 S. 

Ae VA 

The burden rests upon the holder, when the title of a 
prior holder is shown to be defective, to show lack of 
knowledge of the defect. Standard Inv. Co. v. Snow Hill, 
73s. (od) esos. 

The holder by indorsement must show that the instrument 
was indorsed before maturity. An indorsement by a rubber 
stamp is a valid indorsement but does not prove itself. 
Mayers v. McRimmon, 140 N. C. 640, 53 S. E. 447. 

It was competent for the defendant to introduce evidence 
as to the quality of goods for which a draft was accepted in 
order that he might show fraud and deception and where 
such proof was admitted the burden of proving holding in 
due course devolved upon holder. Campbell v. Patton, 113 
N. C. 481, 18 S. E. 687; Manufacturing Co. v. Summers, 143 
N. C. 102, 109, 55 S. BE. 522; Bank v. Fountain, 148 N. C. 590, 
62 S. E. 738; Park v. Exum, 156 N. C. 228, 72 S. E. 309; 
Standing Stone Nat. Bank v. Walser, 162 N. C. 53, 62, 77 S. 
E. 1006; Fidelity Trust Co. v. Ellen, 163 N. C. 45, 46, 79 S. 
E. 263; Smathers & Co. v. Toxaway Hutel Co., 168 N. C. 69, 
72, 84 S. E. 47; Bank v. Branson, 165 N. C. 344; 81 S. E. 
510; Discount Co. v. Baker, 176 N. C. 546, 97 S. E. 495. 

The credibility of the plaintiff's evidence that he is a 
holder in due course is for the jury. Manufacturing Co. v. 
Summers, 143 N. C. 102, 55 S. E. 522; Bank v Fountain, 
148 N. C. 590, 62 S. E. 738; Park v. Exum, 156 N. C. 228, 
231, 72 S. E. 309; Standing Stone Nat. Bank v. Walser, 
162 N. C. 53, 63, 77 S. E. 1006; Fidelity Trust Co. v. Ellen, 
163 N. C. 45, 46, 79 S. E. 263. 

Rule applied in Merchants Nat. Bank v. Howard, 188 N. 
©, 543, 550; 125 'S. E. 126. 

Interveners Assume Burden of Proving Title—Where a 
forwarding bank intervenes and claims title to a draft of a 
nonresident debtor attached in the hands of a local bank, 


Insurance Co. v. Jones, 191 N. C. 176, 


the burden is on the intervener to show its title to 
the property attached. Sterling Mills v. Milling Co., 184 
N: C. 461, 114 S. EB. 756. 


Renewal Note Subject to Defenses against the Original.— 
If a note is negotiated after maturity and then taken up by 
a renewal note, the renewal note is subject to all the equi- 
ties the original note was subject to. Grace v. Strickland, 
188 N. C. 369, 124 S. E. 856. 

Section applied in Manufacturing Co. v. Summers, 143 N. 
C. 102, 109, 55 S. E. 522; Dyer v. Bray, 208 N. C. 248, 180 
Soe le ose 

Cited in Dixon v. Smith, 204 N. C. 480, 168 S. E. 683; 
Mansfield v. Wade, 208 N. C. 7%, 182 S. E. 475; Pickett 
vy. Fulford, 211 N. C. 160, 189 S. EB. 488. 


Art. 6. Liabilities of Parties. 


§ 25-66. Liability of maker.—The maker of a 
negotiable instrument by making it engages that 
he will pay it according to its tenor, and admits 
the existence of the payee and his then capacity 
to indorse. (Rev., s. 2209; 1899, c. 733, s. 60; G 
S. 3041.) 

Quoted in White v. Johnson & Sons, 205 N. C. 773, 774, 


172 S. E. 370. 

Cited in Taft v. Covington, 199 N. C. 51, 56, 153 S. E. 
597; Howell v. Robertson, 197 N. C. 572, 150 S. E. 32; Wach- 
ovia Bank & Trust Co. v. Black, 198 N;..C;. 219; 1b sae 
269; Davis v. Alexander, 207 N. C. 417, 419, 177 Ss 'E... 417. 
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§ 25-67. Liability of drawer—The drawer by 
drawing the instrument admits the existence of 
the payee and his then capacity to indorse, and 
engages that on due presentment the instrument 
will be accepted or paid, or both, according to 
its tenor, and that if it be dishonored and the 
necessary proceedings on dishonor be duly taken, 
he will pay the amount thereof to the holder or 
to any subsequent indorser who may be com- 
pelled to pay it. But the drawer may insert in 
the instrument an express stipulation negativing 
or limiting his own liability to the holder. (Rev., 
Seo210' 31899. 'c, 733;s.. 613 C. .Si.3042,) 


Cross Reference.—See note under § 53-71. 

Right of Drawer to Arrest Payment. — A drawer of a 
draft, ordinarily standing towards subsequent parties as 
a general endorser, may, by appropriate words appearing 
on the paper, or by agreement dehors the instrument as to 
persons affected with notice, retain the right to arrest pay- 
ment. Murchison Nat. Bank v. Dunn Oil Mills Co., 150 
N. C. 718, 64 S. E. 885. 

Where a draft or bill is transferred to a bank by restric- 
tive indorsement, as for deposit or for collection, the instru- 
ment is taken and held by the bank as agent for the in- 
dorser, and for the purpose indicated, and subject to the 
right of the indorser to arrest payment or divert the pro- 
ceeds in the hands of any intermediate or subagent who 
has taken the paper for like purpose and affected by the 
restriction. Boykin v. Bank, 118 N. C. 566, 24 S. E. 357; 
Bank v. Hubble, 117 N. Y. 384; Balbach v. Frelinghuysen, 
15 Fed. 675; Tyson & Rawles v. Bank, 77 Md. 412; Mur- 
chison Nat. Bank vy. Dunn Oil Mills Co., 150 N. C. 718, 721, 
64 S. E. 885. 

Rights of Holder without Notice of Restrictions.—When 
a bank to which a draft, appearing on its face to be nego- 
tiable, is forwarded by another bank, purchases it for value, 
without notice of an agreement restricting its negotiation, 
the drawer may not stop payment of the draft as against 
the rights of the bank so holding the paper. Murchison 
abe Bank v. Dunn Oil Mills Co., 150 N. C. 718, 64 S. E. 
pens in Morris v. Cleve, 197 N. C. 253, 262, 148 S. E. 


§ 25-68. Liability of acceptor. — The acceptor 
by accepting the instrument engages that he will 
Pay it according to the tenor of his acceptance; 
and admits (1) existence of the drawer, the gen- 
uineness of his signature and his capacity and 
authority to draw the instrument; and (2) the 
existence of the payee and his then capacity to 
indorse. (Rev., s. 2211; 1899, c. 733, s. 62; C. S. 
3043.) 


Cross Reference.—As to unlawfulness of bank to handle 
draft connected with receipt for liquor the sale of which is 
unauthorized, see § 18-33. 

Burden on Acceptor to Prove Signature of Drawer. — 
When a check drawn against a depositor of a bank is paid 
by the bank, in an action to recover deposits, the burden 
is on the bank to show that the check was signed by the 
depositor as maker. Yarborough v. Trust Co., 142 N. C. 
S47; Don Oe . 296. 

Where the cashing bank acts in good faith, the drawee 
cannot recover the amount which it has paid on the forged 
check. The drawee should know the signature of the 
drawer, its own depositor, better than the holder. The 
drawee cannot plead a custom that would entitle it to pay 
such draft without the signature being genuine. The fact 
that the cashing bank stamped the check “all prior in- 
dorsements guaranteed’ makes no difference to the drawee, 
as that guarantee is only applicable to subsequent holders 
in due course. State Bank v. Savings etc., Co., 168 N. C. 
605, 608, 85 S. E. 5. 

When Forgery Known to Drawee.—VJhere a depositor is 
aware of forgery and indorses the check, and it is accords 
ingly credited to him without knowledge of such facts on 
the part of the bank, the bank may return the check to such 
depositor and rightfully charge his account therewith, with- 
out reference to any fraudulent intent on his part. Wood- 
ward vy. Savings, etce., Co., 178 N. C. 184, 100 S. E. 304. 

Mistake Not Grounds for Repudiating Acceptance.—When 
a bank credits a depositor with the amount of a check 
drawn upon it by another customer, and there is no want 
of good faith on the part of the depositor, the act of credit- 
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ing is equivalent to a payment in money, and the bank 
cannot recall or repudiate the payment because later it is 
ascertained that the drawer was without funds to meet 
the check, though when the payment was: made the officials 
labored under the mistake that there were funds sufficient. 
Woodward v. Savings, etc., Co., 178 N. C. 184, 186, 100 S. 
E. 304. 

Cited in Seymour v. Peoples Bank, 212 N. C. 707, 194 S. E. 
464, 116 A. I. R. 682. 


§ 25-69. When person deemed indorser. — A 
person placing his signature upon an instrument 
otherwise than as maker, drawer or acceptor is 
deemed to be an indorser, unless he clearly indi- 
cates by appropriate words his intention to be 
bound in some other capacity. (Rev., s. 2212; 
1899;° cy 733, 5.63; CaS. 8044)) 


In General.—A person indorsing a note at the time it is 
made should be held as original promisor. If the note is 
indorsed after delivery to the payee and negotiated, the in- 
dorsement binds the indorser as indorser only, but if it is 
not negotiated he is liable as guarantor. Lilly v. Baker, 
et IN, (ee alba 

Persons placing their names on the back of the note are, 
therefore, nothing else appearing, indorsers and liable on 
the note only as indorsers. Perry v. Taylor, 148 N. C. 362, 
62 S. E. 423; Houser v. Fayssoux, 168 N. C. 1, 83 S. E. 
692; Bank v. Wilson, 168 N. C. 557, 84 S. E. 866; Meyers 
v. Battle, 170 N. C. 168, 86 S. E. 1034; Barber v. Absher 
Coryl7o a Nie Cor 602 Gm Soe omas.s Gillam v. Walker, 189 N. 
C. 189; 126 S. E. 424. Dillard vy. Farmers Mercantile Co., 190 
N.C. 225, 227, 129 S| Ey Sos. 

Such “appropriate words” as provided by this section, 
must appear upon the instrument itself or in some suff- 
cient writing attached thereto and becoming an essential and 
integral part thereof, and parol evidence is not admissible 
to show that one signing as endorser is primarily liable on 
the note. Waddell v. Hood, 207 N. C. 250, 176 S. E. 558. 

Indorsement as Surety.—When it is set out in the body 
of a note that indorsers on the, back are sureties, they will 
be held liable as sureties and not as indorsers. Dillard v. 
Mercantile Co., 190 N. C. 225, 129 S. E. 598. 

When Parol Evidence Admissible——Parol evidence is ad- 
missible as between the parties to explain the instrument. For 
example, “the surety on the face of a note, and an accommo- 
dation indorser. may, as between themselves, be shown by 
parol to be co-sureties by virtue of a verbal understanding 
to that effect. So, several successive accommodation in- 
dorsers of a negotiable instrument may be shown by parcel 
to be co-sureties.” Brandt Suretyship Guaranty, Vol. 1 
(3 ed.), pp. 562-3; Sykes v. Everett, 167 N. C. 600, 83 S. E. 
585; Gillam v. Walker, 189 N. C. 189, 126 S. E. 424. 

But it is not competent to show that the liability of one 
whose name is written on the back of a note as an indorser 
is primary, and not secondary, for the purpose of sustains 
ing the contention that notice of dishonor by nonpayment is 
dispensed with. Busbee v. Creech, 192 N. C. 499, 500, 135 
S. E. 326; Fourth Nat. Bank v. Wilson, 168 N. C. 557, 84 
S. EF. 866. ; 

Where the directors of a corporation sign a negotiable 
instrument on the back thereof as endorsers, the holder may 
not show by parol that they signed as co-makers, or guar- 
antors, or sureties. Wrenn v. Lawrence Cotton Mills, 198 
INe Gig89y 150. (Se Ba626; 

Testimony in direct contradiction of the written agree- 
ment as expressed in the endorsement to ‘‘guarantee pay- 
ment of this note .. with full knowledge of this con- 
tract,” should be excluded under this section. Carr v. 
Clark, 205. N.. C. 265, 266, 171 S.. 1. 88. 

Applied in Corporation Commission v. Wilkinson, 201 N. 
C. 344, 160 S. E. 292; Hyde v. Tatham, 204 N. C. 160, 167 
S. E. 626: 

Cited in Nance v. Hulin, 192 N. C. 665, 135 S. E. 774; 
Howell v. Robertson, 197 N. C. 572, 150 S. E. 32. 


§ 25-70. Liability of irregular indorser—Where 
a person not otherwise a party to an instrument 
places thereon his signature in blank before de- 
livery he is liable as indorser in accordance with 
the following rules: (1) If the instrument is 
payable to the order of a third person he is liable 
to the payee and to all subsequent parties; (2) if 
the instrument is payable to the order of the 
maker or drawer, or is payable to bearer, he is 
liable to all parties subsequent to the maker or 
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drawer; (3) if he signs for the accomodation of 
the payee he is liable to all parties subsequent 
to the payee. (Rev., s. 2213; 1899, c. 733, s. 64; 
Cc. S. 3045.) 


Cited in Perry v. Taylor, 148 N. C. 362, 62 S. E. 423; 
Meyers v. Battle, 170 N. C. 168, 86 S. E. 1034; Rouse v. 
Wooten, 140 N. C. 557, 53 S. E. 430, and held not applicable 
to that case; Wrenn vy. Lawrence Cotton Mills, 198 N. C. 
89, 90, 150 S. E. 676. 


§ 25-71. Warranty, where negotiation by deliv- 
ery.—Every person negotiating an instrument by 
delivery or by a qualified indorsement warrants 
(1) that the instrument is genuine and in all re- 
spects what it purports to be; (2) that he has a 
good title to it; (3) that all prior parties had 
capacity to contract; (4) that he has no knowl- 
edge of any fact which would impair the validity 
of the instrument or render it valueless. But 
when the negotiation is by delivery only the 
warranty extends in favor of no holder other 
than the immediate transferee. The provisions 
of subdivision three of this section do not apply 
to persons negotiating public or corporate se- 
curities other than bills and notes. (Rev., s. 
9214: 1899, c. 733, s. 65; C. S. 3046.) 


Cross Reference.—As to qualified indorsement, see § 25-44. 


§ 25-72. Liability of general indorser. — Every 
indorser who indorses without qualification war- 
rants to all subsequent holders in due course (1) 
the matters and things mentioned in  subdivi- 
sions one, two and three of § 25-71; and (2) that 
the instrument is at the time of his indorsement 
valid and subsisting. And in addition he engages 
that on due presentment it shall be accepted or 
paid, or both, as the case may be, according to its 
tenor, and that if it be dishonored and the neces- 
sary proceedings on dishonor be duly taken he 
will pay the amount thereof to the holder or to 
any subsequent indorser who may be compelled to 
Pay Mtjk( Reg Is. 22052°18999 cages akeowC. =. 
3047.) 


Cross Reference——As to words which exempt transferor 
from liability as general endorser, see § 25-44 and note. 

Considered with Other Sections.—This section, which re- 
stricts the warranty to subsequent holders in due course, 
must be considered in connection with other sections of the 
Negotiable Instruments Law. Ray v. Livingston, 204 N. 
1 40.167 2S g- 4%, 

Contract of Indorsement Is a Separate Contract.—A con- 
tract of indorsement is a substantive contract, separable 
and independent of the instrument on which it appears, 
and where it has been made without qualification and for 
value it guarantees to a holder in due course among other 
things that the instrument, at the time of the indorsement, 
is a valid and subsisting obligation. Wachovia Bank, etc., 
Co. v. Grafton, 181 N. C. 404, 405, 107 S. E. 316. 

Indorsement after Maturity.—An indorsee taking after 
maturity takes the title to whatever interest his indorsee 
had, and by the indorsement the indorser makes such 
warranties as are provided by statute. Smith v. Godwin, 
145 N. C. 242, 58 S. E. 1089. 

An indorsement “without recourse’ does not impair the 
negotiability of the instrument, but qualifies the indorse- 
ment and where one has acquired a negotiable instrument 
by an indorsement by a holder without recourse, there is 
no implied warranty on the part of such indorser. Walter 
v. Kilpatrick, 191 N. C. 458, 132 S. E. 148; Evans v. Free- 
man, 142 N. C. 61, 54 S. E. 847. 

Signature Not Explained by Parol.—When a payee or reg- 
ular indorsee thereof writes his name on the back of a note, 
as between him and a bona fide holder for value and without 
notice, the law implies that he intended to assume the well- 
known liability of an indorser, and he will not be permitted to 
contradict this implication. But this rule does not apply 
between the original parties to a contract which is not in 
writing, although there may be the signature of one or 
more parties to authenticate that some contract was made. 
Sykes v. Everett, 167 N. C. 600, 604, 83 S. E. 585. 
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Liability of Substituted Irdorser.—Where an endorser as 
originally appearing on a negotiable note has his name 
stricken from the instrument by the payee and another 
person signs in substitution for him, the liability of the 
substituted endorser to the payee remains as a general en- 
dorser, unaffected by the cancellation and _ substitution, 
when his signature is not obtained by misrepresentation 
that the other endorsers had consented to the substitu- 
tion and remained bound by the instrument. Efird v. 
Little, 205 N. C. 583, 172 S. E. 198. 

Set-off of Deposits against Note.—Where a depositor in 
an insolvent national bank had indorsed a note on which 
he was in fact primarily liable, and procured the bank to 
discount it for his benefit, he was entitled in a suit by the 
bank’s receiver to recover the amount of the note, to set 
off his deposit in the bank against his liability on the 
note. Williams v. Rose, 218 Fed. 898; Yardley v. Clothier, 
51 Fed. 506, 17 Ll. R. A. 462; Scott v. Armstrong, 146 U. S. 
499, 36 I. Ed., 1059; Yardley v. Philler, 167 U. S. 344, 346, 
42 I, Ed. 192; Williams v. Coleman, 190 N. C. 368, 371, 129 
S. E. 818. 

Not Applicable to Usury. — The provisions made as to 
warranties which prevail in case of unqualified indorse- 
ments refer to lawful transactions, and do not relate to 
transactions coming within the meaning of our usury laws. 
Sedbury v. Duffy, 158 N. C. 432, 74 S. E. 355. 

Parol Evidence.— Where an unqualified endorsement is 
supported by a valuable consideration and the maker seeks 
to enforce the endorser’s liability the endorser may intro- 
duce parol evidence of an agreement entered into by the 
parties contemporaneously with the execution of the note 
that payment was to be made out of a particular fund, but 
he may not introduce parol evidence in contradiction of 
the written terms of the note that he was not to be 
held liable in any event. Kindler v. Wachovia Bank, etc., 
Co., 204 N. C. 198, 167 So Ey. Sli. 

Applied in Hyde v. Tatham, 204 N. C 160, 167 S.. E.. 626. 


§ 25-73. Liability of indorser, where paper ne- 
gotiable by delivery—Where a person places his 
indorsement on an instrument negotiable by de- 
livery he incurs all the liabilities of an indorser. 
(Rev., s. 2216; 1899, c. 733, s. 67; C. S. 3048.) 


§ 25-74. Order in which indorsers are liable.— 
As respects one another, indorsers are liable 
prima facie in the order in which they indorse; 
but evidence is admissible to show that as be- 
tween or among themselves they have agreed 
otherwise. Joint payees or joint indorsees who 
indorse are deemed to indorse jointly and sever- 
ally. (Rev., s. 2217; 1899, c. 733, s. 68; Cs. 
3049.) 

Cross Reference.—As to liability of subsequent holder when 
instrument is negotiated back to prior holder, see § 25-56. 

Editor’s Note.—See 13 N. C. Law Rev. 82, 87. 

Contribution between Indorsers. — An indorser of a ne- 
gotiable instrument is not subject to contribution among 
all others who may have indorsed the same, but only liable 
to those who are subsequent in date to his indorsement, to 
the full amount of their payment as an indemnitor. lLan- 
caster v. Stanfield, 191 N. C. 340, 132 Si. Zs ‘ 

An indorser of a negotiable instrument who had _ paid a 
judgment obtained thereon in an action against him and 
the insolvent makers, cannot, nothing else appearing, re- 
cover the amount in his action therefor against a subse- 
quent indorser. Lynch v. Loftin, 153 N. C. 270, 69 S. E. 
143. 

Parol Evidence between Immediate ~ 
dence is admissible to show that as between or among 
themselves parties to a negotiable instrument are liable 
otherwise than appears prima facie. Bank v. Burch, 145 N. 
C. 316, 59 S. E. 71; Sykes v. Everett, 167 N. C. 600, 83 S. 
E. 585; Gillam v. Walker, 189 N. C. 189, 126 S. E. 424; Dil 
lard v. Mercantile Co., 190 N. C. 225, 129 S. E. 598; Lan- 
caster v Stanfield, 191 N. C. 340, 343, 132 S. E. 21. F 

Parol Evidence against Remote Indorsee.—In an action 
upon a note by a remote indorsee, who purchased bona 
fide for full value and without notice, against the payee, 
who indorsed the note in blank, evidence of an agreement 


Parties.—Parol evi- 


between the payee and his immediate indorsee that he 
should not be held liable on his indorsement is not admis- 
sible. Hill v. Shields, $1 N. C. 250. 


Cited in Howell v. Robertson, 197 N. C. 572, 574, 150 S. 
E. 32. 


§ 25-75. Liability of agent or broker.—W here 
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a broker or other agent negotiates an instrument 
without indorsement he incurs all the liabilities 
prescribed by § 25-71, unless he discloses the 
name of his principal and the fact that he is acting 
only as agent. (Rev., s. 2218; 1899, c. 733, s.-69; 
5 S:480502) 


Cross Reference.—See also §$§ 25-26 and 25-50. 


Art. 7. Presentment for Payment. 


§ 25-76. Effect of want of demand on principal 
debtor.—Presentment for payment is not neces- 
sary in order to charge the person primarily lia- 
ble on the instrument; but if the instrument is 
by its terms payable at a special place, and he 
is able and willing to pay it there at maturity, 
such ability and willingness are equivalent to a 
tender of payment upon his part. But, except 
as herein otherwise provided, presentment for 
payment is necessary in order to charge the 
drawer and indorsers. (Rev., s. 2219; 1899, c. 
733, s. 70; C. S. 3051.) 


Cross References.—As to when presentment is not neces- 
sary in order to charge drawer and indorsers, see $§ 25-85, 
25-86; as to place of presentment, see § 25-79; as to notice 
to those secondarily liable, see § 25-96 et seq. 

Presentmert Necessary to Hold Drawer.—When a draft 
on a third person is given in settlement of an antecedent 
debt, it is the duty of the holder to present it, and a failure 
to do so will discharge the debt. Mauney & Son v. Coit, 80 
N. C. 300. 

Presentment Must Be Made in a Reasonable Time to 
Hold Drawer.—A drawer of a bill, having funds in the 
hands of the drawee has a right that the bill be presented 
for payment, and he cannot be charged unless the bill was 
presented in a reasonable time, although he knew at the 
time of drawing the bill that the drawee was _ insolvent. 
Cedar Falls Co. v. Wallace, 83 N. C. 225; Long v. Stephen- 
son, 72 N. C. 569. 

Effect of Guaranteeing Prior Indorsements. — A certifi- 
cate of deposit forwarded to another bank by the drawer 
bank must be presented in a reasonable time, and if not 
presented the drawer is not liable, although it stamped the 
certificate ‘Prior indorsements guaranteed.” Bank vy. 
Trust Co.,.159) Nis Caso aeyAaSe az 

Presentment of Checks.—A postdated check, like any other 
check need not be presented on the day of its date, but may 
be presented within a reasonable time thereafter, and the fact 
that the drawee had money on deposit to meet it on that date, 
but did not have it when the check was presented, is not 
equivalent to a “tender of payment.” Philadelphia Life Ins. 
Co. v. Hayworth, 296 Fed. Rep. 339. 

Sufficient Funds on Deposit May Amount to Tender.— 
The fact that the maker of a negotiable note payable at a 
certain bank kept a deposit sufficient to pay the note at 
the bank on the due date may amount to a tender of 
Payment under this section, but such tender would dis- 
charge only persons secondarily liable on the note, and 
would not discharge the liability of the maker and surety 
on the note. Dry v. Reynolds, 205 N. C. Ve FE Se al OM 
351. 

Surety’s Liability—When one is a surety on a note, as 
to all holders he stands on the same basis as the principal, 
and presentment for payment is not necessary to make him 
liable thereon. Rouse v. Wooten, 140 N. C. 557, 53 S. ibe 
430. See also Dry v. Reynolds, 205 N. C. 571, 172 S. Pools 

Guarantor’s Liability—One who is a guarantor on a note 
is not primarily liable, and presentment is necessary to hold 
an liable thereon. Rouse v. Wooten, 140 N. C. 557,,.03 9; 

- 430. 

When Failure to Make Demand Available as Defense — 
Proof.—If a note be payable at a particular time and place, 
a demand at the time and place need not be averred or 
proven in an action by the holder against the maker. A 
failure to make such demand can only be used in defense 
if the money was ready at the time and place. Nichols y. 
Pool, 47 N. GC. 23; 

Cited in Perry v. Taylor, 148 N. C. 362, 62 S. E. 423. 


§ 25-77. Presentment—Where the instrument is 
not payable on demand, presentment must be made 
on the day it falls due. Where it is payable on 
demand, presentment must be made within a rea- 
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sonable time after its issue, except that in the 
case of a bill of exchange presentment for pay- 
ment will be sufficient if made within a reasonable 
time after the last negotiation thereof. (Reyv., s. 
2220771899; ¢.0733,182 712 Ones) 

In General.—Where a negotiable paper is assigned, the 
transaction is to be regulated according to the laws of mer- 
chants, by which the assignee is bound to apply for pay- 
ment within a reasonable time. Plummer vy. Christmas, 1 
N.. Ge 145, -146: 

Presentment of Checks Must Be within Reasonable Time. 
—Section 192 of the Negotiable Instruments Act (G. S. § 
25-192) says that ‘‘a check is a bill of exchange drawn 
on a bank payable on demand’’. Instruments payable on 
demand may be presented within a reasonable time after 
their issue. In this respect there is no difference between 
a postdated check and any other. In either case it should 
be presented within a reasonable time after its issue, but 
the only effect of a failure to present it within such time 
is to discharge the drawer from liability to the extent of 
the loss caused by the delay. Philadelphia Life Ins. Co. 
v. Hayworth, 296 Fed. 339, 342. 


§ 25-78. What constitutes a sufficient present- 
ment.—Presentment for payment to be sufficient 
must be made (1) by the holder or by some per- 
son authorized to receive payment on his behalf; 
(2) at a reasonable hour on a business day; (3) 
at a proper place as herein defined: (4) to the 
person primarily liable on the instrument, or, if 
he is absent or inaccessible, to any person found 
at the place where the presentment is made. 
(Rey. 's. 2221; 1899..c fos, Sete eee ooe 


In General.—The presentment of a bill of exchange or draft 
must be made to the drawee or acceptor, or to an author- 
ized agent. A personal demand is not always necessary, and 
it is sufficient to make the demand at the residence or us- 
ual places of business cf the drawee, where the present- 
ment is for payment. It is the duty of the bank collector 
to be careful, not only to present the draft at the usual 
place of business, but, if the plaintiff was not in, to as- 
sure himself that the person to whom he presented the 
draft for acceptance was the authorized agent of the plain- 
tiff | Burrus<ve LifevInsiCo 124 INC oy 12. Sos Sia sz3e 


§ 25-79. Place of presentment. — Presentment 
for payment is made at the proper place (1) 
where a place of payment is specified in the in- 
strument and it is there presented; (2) where no 
place of payment is specified, but the address of 
the person to make the payment is given in the 
instrument, and it is there presented; (3) where 
no place of payment is specified and no address 
is given and the instrument is presented at the 
usual place of business or residence of the per- 
son to make payment; (4) in any other case if 
presented to the person to make payment wher- 
ever he can be found, or if presented at his last 
known place of business or residence. (Rev., s. 
2222; 1899, cc. .738) sn%3 20. 15.18054.) 

Place of Payment Specified.—Whenever a bill of exchange 
or note is made payable at a particular place, a demand at 
that place is sufficient, and a personal one is not necessary 
whether the maker lives at the same place or a different 
one. Sullivan v. Mitchell, 4 N. C. 93. But the maker is 
not bound to pay it until it is presented at the place where 
it is expressed to be payable. Bank v. Bank, 35 N. C. 75. 

Presentment of a draft for payment at the place of its 
date is sufficient, no other place of presentment appearing. 
Wittkowski v. Smith, & N. C. 671. 

§ 25-80. Instrument must be exhibited. — The 
instrument must be exhibited to the person 
from whom payment is demanded, and, when it 
is paid, must be delivered up to the party paying 
it. (Rev., s. 2223; 1899, ‘c. 733, s. 74; C. S, 3055.) 
_Lost or Destroyed Note. — The provisions of this sec- 
tion that upon payment of a note it must be delivered 


up to the party paying it, does not apply where the note 
has been lost or destroyed, and, under the facts of this 
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case, there was no error in not requiring a bond for the 


protection of the maker where there was no_ request 
made therefor. Wooten v. Bell, 196 N. C. 654, 146 S. E. 
705. 


§ 25-81. Presentment where instrument payable 
at bank—Where the instrument is payable at a 
bank presentment for payment must be made 
during banking hours, unless the person to 
make payment has no funds there to meet it at 
any time during the day, in which case present- 
ment at any hour before the bank is closed on 


that day is sufficient. (Rev., s. 2224; 1899, c. 
733, s. 75; C. S. 3056.) 
§ 25-82. Presentment where principal debtor 


is dead.—Where the person primarily liable on the 
instrument is dead, and no place of payment is 
specified, presentment for payment must be made 
to his personal representative, if such there be, 
and if with the exercise of reasonable diligence 
he can be found. (Rev., s. 2225; 1899, c. 733, s. 
Peek pe a007:) 


§ 25-83. Presentment to persons liable as part- 
ners.—Where the persons primarily liable on the 
instrument are liable as partners and no place of 
payment is specified, presentment for payment 
may be made to any one of them, even though 
there has been a dissolution of the firm. (Rev., 
s. 2226; 1899, c. 733, s. 77; C. S. 3058.) 

In General.—Where the protest of a notary public stated 
that he presented a bill, which purported to be drawn on a 
firm, to A, one of the members thereof, it was held to be 
evidence that A was a member of that firm, and that the 


presentment was properly made. Elliott v. White, 51 N. 
Ce 98. 


§ 25-84. Presentment to joint debtors—Where 
there are several persons not parties primarily 
liable on the instrument and no place of payment 
is specified, presentment must be made to them 
ail (Revy..'8:2227;.1899,. c.. 733,.s, 78) Case 3059,) 


§ 25-85. When presentment not required to 
charge the drawer.—Presentment for payment is 
not required in order to charge the drawer where 
he has no right to expect or require that the 
drawee or acceptor will pay the instrument. 
(Rev., s. 2228; 1899, c. 733, s. 79; C. S. 3060.) 

In General.—The drawers, having funds in the hands of 
the drawee, had the right to expect their bill to be honored 
by them, and they were entitled to presentment of their 
bill in a reasonable time and strict notice if dishonored on 
the part of the plaintiff, although the defendants at the time 
they drew the bill may have believed the drawees were in- 
solvent and had been so notified by them and requested not 
to draw on them. Cedar Falls Co. v. Wallace Bros., 83 N. 
1229225, 228. 


§ 25-86. When presentment not required to 
charge the indorser.—Presentment for payment 
is not required in order to charge an indorser 
where the instrument was made or accepted for 
his accommodation, and he has no reason to ex- 
pect that the instrument will be paid if presented. 
(Rey., s. 2229; 1899, c. 733, s. 80; C. S. 3061.) 


This section is not applicable where holder testifies en- 
dorser was not accommodation endorser. Hyde v. Tatham, 
204 N. C. 160, 167 S. E. 626. 

Lack of Funds with Which to Pay.—Where the treasurer 
of a corporation indorses the corporate note, payable at a 
certain bank, and at its maturity the corporation has no 
funds at the bank, it is not necessary that the note should 
have been presented to the bank for payment. Meyers Co. 
v. Battle, 170 N. C. 168, 86 S. E. 1034. 

Burden of Proof on Holder.—If it is in fact an accom- 
modation paper, then, notwithstanding the form of the 
paper, the drawer would be primarily liable and not en- 
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titled to notice, but the burden to show this is on the 
holder, and there being no evidence to that fact, the form 
of the paper governs and the drawer is entitled to notice. 
National Bank v. Bradley, 117 N. C. 526, 530, 23 S. E. 455. 


§ 25-87. When delay in presentment is excused. 
—Delay in making presentment for payment is 
excused when the delay is caused by circum- 
stances beyond the control of the holder and not 
imputable to his default, misconduct or negli- 
gence. When the cause of delay ceases to operate 
presentment must be made with reasonable dili- 
gence. (Rev., s. 2230; 1899, c. 733, s. 81; C. S. 
3062.) 

Delay Caused by One Liable—Where an agent has _ in- 
curred a personal liability on a negotiable instrument given 
in behalf of his principal, he may not avoid payment on the 
ground of delay in presenting it for payment, when the de- 


lay was at his own request and by his own conduct. Caldwell 
Co. v. George, 176 N. C. 602, 97 S. E. 507. 


§ 25-88. When presentment may be dispensed 
with.—Presentment for payment is dispensed 
with (1) where after the exercise of reasonable 
diligence presentment as required by this chapter 
cannot be made; (2) where the drawee is a ficti- 
tious person; (3) by waiver of presentment, ex- 
press or implied. (Rev., s. 2231; 1899, c. 733, s. 
82; C. S. 3063.) 


Where (Presentment Cannot Be Made.—Where the maker 
is a seaman, without any domicil in the State, and goes on 
a voyage about the time the note falls due, no demand on 
him is necessary in order to charge the indorser. Moore v. 
Coffield, 12 N. C. 247. 

Implied Waiver of Presentments.—Where a check was 
given for county bonds and the bonds could not be issued 
at once, and the drawer cooperated with the county to get 
the bond issue, there is a sufficient implied waiver of im- 
mediate presentment, and a presentment within a reason- 
able time after the bond issue was sufficient to bind the 
drawer. Caldwell County v. George, 176 N. C. 602, 97 S. E. 
507. 


§ 25-89. When instrument dishonored by non- 
payment.—The instrument is dishonored by non- 
payment when (1) it is duly presented for pay- 
ment and payment is refused or cannot be 
obtained; or (2) presentment is excused and the 
instrument is overdue and unpaid. (Rev., s. 
2232: 1899, c. 733, s. 83; C. S. 3064.) 


§ 25-90. Liability of persons secondarily liable 
when instrument dishonored. — Subject to the 
provisions of this chapter, when the instrument 
is dishonored by nonpayment, an immediate 
right of recourse to all parties secondarily liable 
thereon accrues to the holder. (Rev., s. 2233; 
1899, c. 733, s. 84; C. S. 3065.) 


Cross Reference.—As to right of surety to demand payee 
cr holder to bring suit when he considers himself in danger 
of loss, see § 26-7. 


§ 25-91. Time of maturity. — Every negotiable 
instrument is payable at the time fixed therein 
without grace, except as allowed by the succeed- 
ing section. When the day of maturity falls up- 
on Sunday or a holiday the instrument is payable 
on the next succeeding business day. (Rev., s. 
2234: 1899, c. 733, s. 85; 1907, c. 897; 1909, c. 800, 
aa; UC, §. 3066.) 


§ 25-92. When days of grace allowed.—All bills 
of exchange payable within the state, at sight, 
in which there is an express stipulation to that 
effect and not otherwise, shall be entitled to days 
of grace as the same are allowed by the custom 
of merchants on foreign bills of exchange pay- 
able at the expiration of a certain period after 
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date or sight, but no days of grace shall be al- 
lowed on any bill of exchange, promissory note, 
or draft payable on demand. (Rev., s. 2235; 
Code, s. 43; 1905, c. 327; 1907, c. 861; C. S. 3067.) 


§ 25-938. How time is computed.—Where the 
instrument is payable at a fixed period after date, 
after sight, or after the happening of a specified 
event, the time of payment is determined by ex- 
cluding the day from which the time is to begin 
to run and by including the date of payment. 
(Rey., s. 2236; 1899, c. 733, s. 86; C. S. 3068.) 


§ 25-94. Rule where instrument is payable at 
bank.—Where the instrument is made payable at a 
bank it is equivalent to an order to the bank to 
pay the same for the account of the principal 
debtor thereon. (Rev., s. 2237; 1899, c.-733,"s- 
87; C. S. 3069.) 


Where a note is made payable at a certain bank it 
amounts to an order to the bank to pay same out of the 
maker’s deposit upon presentment when due. Drv v. 
Reynolds, 205 IN. C571, 1727S.) Ee Sol. 

Liability Where Bank Fails to Pay out of Deposits.— 
Where the bank of deposit of the maker of a note is the 
one specified as the place of its payment, and also the one 
to which the note is sent at maturity for collection, the 
maker’s written order on the note to the bank to pay it 
from his deposits is sufficient; and where the bank accepts 
this order and retains the note without entry on its books 
for twelve days, then its doors are closed and a receiver ap- 
pointed, the payee of the note is held responsible for the 
acts of its agency for collection, and a plea of payment is 
good. Peaslee-Gaulbert Co. v. Dixon, 172 N. C. 411, 90 S. 
E. 421. 

Cited in Standard Trust Co. v. Bank, 166 N. C. 112, 81 S. 
E. 1074. 

§ 25-95. What in due 


constitutes payment 


course.—Payment is made in due course when it © 


is made at or after the maturity of the instru- 
ment to the holder thereof in good faith and 
without notice that his title is defective. (Rev., 
s. 2238; 1899, c. 733, s. 88; C. S. 3070.) 


Art. 8. Notice of Dishonor. 


§ 25-96. To whom notice of dishonor must be 
given—Except as herein otherwise provided, 
when a negotiable instrument has been dis- 
honored by nonacceptance or nonpayment, no- 
tice of dishonor must be given to the drawer and 
to each indorser, and any drawer or indorser to 
whom such notice is not given is discharged. 
(Rev., s. 2239; 1899, c. 733, s. 89; C. S. 3071.) 


Cross Reference.—As to notice to principal, see § 25-76. 
In General.—The draft having been accepted, the drawee 
became primarily liable, and in the event of dishonor notice 


must be given to all those who are secondarily liable as 
drawer and indorsers. Denny v. Palmer, 27 N. C. 610; 
Tiedman Com. Paper, sec. 336; 3 Randolph Com. Paper, 


sec. 1238; 2 Daniel Neg. Inst., sec. 995; Brown v. Teague, 52 
N. C. 573; National Bank v. Bradley, 117 N. C. 526, 530, 23 
S. E. 455. 

Following the statute it was held in Perry Co. v. Taylor 
Bros., 148 WN. C.. 362, 62 S. E. 423, that failure to give 
notice of dishonor discharged the indorser from further lia- 
bility. Barber v. Absher, 175 N. C. 602, 604, 96 S. E. 43. 

Notice to Surety.——A surety on a note is not discharged 
from liability by reason of the fact that he was not given 
nctice of its dishonor. Rouse vy. Wooten, 140 N. C. 557, 53 S. 
E. 430. 

Notice to Forwarding Bank.—When a bank forwards a 
check to another bank to be collected, and the drawee bank 
is negligent in notifying the forwarding bank of nonpayment, 
the right of the forwarding bank to recover will be deter- 
mined by whether or not it would have prevented loss by 
notice, and it can recover such loss only as was occasioned by 
the delay. Bank v. Trust Co., 177 N. C. 254, 98 S. E. 595. 

Waiver of Notice.—Notice of dishonor may be waived by 
an indorser of a negotiable paper before or after maturity 
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thereof by express words or by necessary implication, and 
when so waived, notice of dishonor need not be given. Na- 
tional Bank v. Johnson, 159 N. C. 526, 86 S. E. 360. 

Burden on Holder to Show Primary Liability—The bur- 
den is on the holder of a note, seeking to hold an indorser, 
to whom notice of dishonor has not been given, liable thereon 
upon the contention that notice was not required, to prove 
that the note was given for his accommodation. Parol evi- 
dence is not admissible to show primary liability to sus- 
tain the contention that notice of dishonor is dispensed with. 
Busbee v. Creech, 192 N. C. 499, 135 S. E. 326. 

Effect of Endorser’s Consent to Extension of Time.—It 
cannot be determined as a matter of law that an endorser 
is not entitled to notice of dishonor as provided in this. 
section, by reason of his consent to an extension of time 
of payment granted the principal. Davis v. Royall, 204 N. 
(COP 14 725167). Sooo: 


§ 25-97. By whom notice given.—The notice 
may be given by or on behalf of the holder or by 
or on behalf of any party to the instrument who 
might be compelled to pay to the holder, and who 
upon taking it up would have a right to reimburse- 
ment from the party to whom notice is given. 
(Rev. 4s. 2240; 1899; 'c. 733; s).90;°CisS.e3072)) 


In General.—The notice required by law to be given to 
an indorser is good if it be sufficient to put the indorser on 
inquiry; no particular form is required and any person 
through whose hands a bill or note has passed may give no- 
tice to the drawer or his prior indorser of the dishonor of 
the bill, although the bill or note may not have been taken 
up by him at that time. Bank v. Seawell, 9 N. C. 560. 

Verbal Notice.—Where a bank holding a note for collec- 
tion gave verbal notice of dishonor to one of the indorsers, 
and all of the indorsers discussed the matter among them- 
selves and determined to refuse payment, the notice was suf- 
ficient, as the indorsers notified each other, and this notice 
inured to the benefit of the holders. Piedmont Carolina Ry. 
Co. v. Shaw, 223 Fed. 973, 974. 

Verbal notice is good if sufficient to put endorsers upon 
inquiry. Bank v. Seawell, 9 N. C. 560. 


§ 25-98. Notice given by agent.—Notice of dis- 
honor may be given by an agent either in his 
own name or in the name of any party entitled 
to give notice, whether that party be his princi- 
palvor not. PCRevisasA2241751809) Ca 7 Same a 
S. 3073.) 


§ 25-99. Effect of notice given on behalf of 
holder—Where notice is given by or on be- 
half of the holder, it inures to the benefit of all 
subsequent holders and all prior parties who have 
a right of recourse against the party to whom 
it is given. (Rev., s. 2242; 1899, c.'733, s. 92; C. 
S. 3074.) 


§ 25-100. Effect, where notice is given by party 
entitled thereto.— Where notice is given by or on 
behalf of a party entitled to give notice it inures 
to the benefit of the holder and all parties sub- 
sequent to the party by whom notice is given, 
(Rev., S.2243:91899 sc. 725 56. (939 °C uo s07 5.) 


§ 25-101. When agent may give notice—Where 
the instrument has been dishonored in the hands 
of an agent he may either himself give notice 
to the parties liable thereon or he may give notice 
to his principal. If he give notice to his principal 
he must do so within the same time as if he 
were the holder, and the principal upon the re- 
ceipt of such notice has himself the same time 
for giving notice as if the agent had been an in- 
dependent holder. (Rev., s. 2244; 1899, c. 733, 
s.)94;.C,-S5.3076;) 


§ 25-102. When notice sufficient—A written no- 
tice need not be signed and an insufficient written 
notice may be supplemented and validated by ver- 
bal communication. A misdescription of the in-- 
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strument does not vitiate it unless the party to 
whom the notice is given is in fact misled 
thereby. (Rev., s. 2245; 1899, c. 733, s. 95; C. S. 
3077.) 


Prior Law.—There was no necessity for signing under the 
prior law. Bank v. Seawell, 9 N. C. 560. 


§ 25-103. Form of notice.—The notice may be 
in writing or merely oral, and may be given in 
any terms which sufficiently identify the instru- 
ment and indicate that it has been dishonored 
by nonacceptance or nonpayment. It may in all 
cases be given by delivering it personally or 
through the mails. (Rev., s. 2246; 1899, c. 733, 
s. 96; C. S. 3078.) 


§ 25-104. To whom notice may be given.—No- 
tice of dishonor may be given either to the party 
himself or to his agent in that behalf. (Rev., s. 
Baat- 1899, c. 733; s. 97;-C.9S2 8079:) 


§ 25-105. Notice when party is dead—When 
any party is dead and his death is known to the 
party giving notice, the notice must be given 
to a personal representative if there be one, and 
if with reasonable diligence he can be found. 
If there is no personal representative, notice may 
be sent to the last residence or last place of busi- 
ness of the deceased. (Rev., s. 2248; 1899, c. 733, 
s. 98; C. S. 3080.) 


§ 25-106. Notice to partners.—When the parties 
to be notified are partners, notice to any one 
partner is notice to the firm, even though there 
has been a dissolution. (Rev., s. 2249; 1899, c. 
733.9, 99: C. 5S. 3081.) - 


§ 25-107. Notice to persons jointly liable—No- 
tice to joint parties who are not partners must 
be given to each of them unless one of them has 
authority to receive such notice for the others. 
(Rev., s. 2250; 1899, c. 733, s. 100; GaSe s0ses) 


§ 25-108. Notice to bankrupt——Where a party 
has been adjudged a bankrupt or an insolvent or 
has made an assignment for the benefit of his 
creditors, notice may be given either to the party 
himself or to his trustee or assignee. (Rev., s. 
J25de01 899.) Cc. 733, Ss. LOL; C.- S: 3083.) 


§ 25-109. Time within which notice must be 
given.—Notice may be given as soon as the in- 
strument is dishonored, and, unless delay is ex- 
cused as hereinafter provided, must be given 
within the times fixed by this chapter. (Rev., s. 
2252: 1899, c. 733, s. 102; C. S. 3084.) 

Notice, Burden—The burden is on the holder of a negoti- 
able note to show that notice of nonpayment was given the 
endorsers, and in the absence of evidence of such notice to 
an endorser, or to his personal representative after his death, 
the holder is not entitled to recover on the endorsement. 
Williams v. Fowler Automobile Co., 207 N. C. 309, 176 S. 
bes 

§ 25-110. Notice where parties reside in the 
same place.—When the person giving and the 
person to receive notice reside in same place 
notice must be given within the following times: 
(1) If given at the place of business of the per- 
son to receive notice it must be given before the 
close of business hours on the day following; 
(2) if given at his residence it must be given be- 
fore the usual hours of rest on the day following; 
(3) if sent by mail it must be deposited in the 
post office in time te reach him in the usual course 
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on the day following. (Rev., s. 2253; 1899, c. 733, 
8. 103% Se S085.) 


§ 25-111. Notice where parties reside in dif- 
ferent places.—Where the person giving and the 
person to receive notice reside in different places 
the notice must be given within the following 
times: (1) If sent by mail it must be deposited in 
the post office in time to go by mai! the day fol- 
lowing the day of dishonor, or if there be no 
mail at a convenient hour on that day, by the 
next mail thereafter; (2) if given otherwise than 
through the post office, then within the time that 
notice would have been received in due course of 
mail if it had been deposited in the post office 
within the time specified in the last subdivision, 
(Rev., s. 2254; 1899, c. 733, s. 104; C. S. 3086.) 


In General.—As to what was a reasonable notice under 
varying circumstances, it has now been long settled that a 
reasonable notice is one which is sent by the first post after 
the day of dishonor, and when there is a daily mail, this 
necessarily means the next day, if the next day’s mail does 
not leave before business hours. National Bank v. Bradley, 
117, Nie C.4526,5030,8. 25.9. 1yss405% eitibpard cvesl roy eed Nene 
134; Denny v. Palmer, 27 N. C. 610. 

Sufficient Proof of Notice.—It was unanimously held by 
the Supreme Court of the United States, in Lindenberger 
v. Beal, 6 Wheat. 104, that the evidence of the letter con- 
taining notice, put into the post office, directed to the de- 
fendant at his place of residence, was sufficient proof of 
the notice to be left to the jury, and that it was unneces- 
sary to give notice to the defendant to produce the letter 
before parol evidence could be admitted. Faribault v. Ely, 
13 N.C. 67 


§ 25-112. When sender deemed to have given 
due notice.—Where notice of dishonor is duly 
addressed and deposited in the post office the sender 
is deemed to have given due notice, notwithstand- 
ing any miscarriage in the mails. (Rev., s. 2255; 
1SO OS croausmel 07 .Cmogic 082.) 


§ 25-113. What constitutes deposit in postoffice. 
—Notice is deemed to have been deposited in the 
post office when deposited in any branch post 
office or in any letter-box under the contro! of 
the postoffice department. (Rev., s. 2256; 1899, 
c. 733, s. 106; C. S. 3088.) 


§ 25-114. Time of notice to antecedent parties, 
—Where a party receives notice of dishonor he 
has, after the receipt of such notice, the same 
time for giving notice to antecedent parties that 
the holder has after the dishonor. (Rev., s. 2257; 
1S8990MGa iso, Ss: LOK; GP'S. 3089.) 


§ 25-115. Where notice must be sent——Where 
a party has added an address to his signature, no- 
tice of dishoner must be sent to that address; 
but if he has not given such address, then the 
notice must be sent as follows: (1) Either to the 
postoffice nearest to his place of residence or to 
the postoffice where he is accustomed to receive 
his letters; or (2) if he lives in one place and 
has his place of business in another, notice may 
be sent to either place; or (3) if he be sojourning 
in another place notice may be sent to the place 
where he is sojourning. But where the notice 
is actually received by the party within the time 
specified in this chapter it will be sufficient, though 
not sent in accordance with requirements of this 
section. (Rev., s. 2258; 1899, c. 733, s. 108; cS. 
3090.) 


Diligent Attempt to Notify Necessary.—A holder of a 
dishonored bill. must give notice to all indorsers, or make 
a diligent attempt to give this notice, if he does not know 
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where the indorser resides. Runyon v. Montfort, 44 N. C. 
371. 

Nearest Post Office.—The rule that notice to a distant in- 
dorser should be sent to the post office nearest to his res- 
idence was founded on the presumption that the information 
would most speedily be given in such way; but the rule is 
subject to modification, and the true inquiry is, was the 
notice directed to that post office which was most likely to 
impart to the indorser the earliest intelligence, though it 
may not be the nearest; if it was, it is sufficient. Bank v. 
Lane, 10 N. C. 453. 

Notice sent to the place where the bill was drawn is not 
sufficient. Denny v. Palmer, 27 N. C. 610. 


§ 25-116. Waiver of notice—Notice of dishonor 
may be waived either before the time of giving 
notice has arrived or after the omission to give 
due notice, and the waiver may be express or im- 
plieds) (Reév:, “s) 2259; '1899)c. 733, s. 109; CS: 
3091.) 


Mistake.—When one, thinking there has been a present- 
ment for payment, makes promises that would amount to a 
waiver, had there been a presentment, he is net liable on 
the grounds of waiver of notice if there had been xo pre- 
sentment for payment. Lilly v. Petteway, 73 N. C. 358. 

Extension of Time.—The authorities seem to hold that 
where the indorser consents in advance of maturity to ex- 
tensions of the time of payment of the note, he thereby 
waives his right to receive notice of dishonor and present- 
ment for payment. Worley v. Johnson, 33 L. R. A. 641, 
notes. National Bank v. Johnston, 169 N. C. 526, 529, 86 S. E. 
360. 

Promise to Pay after Failure to Be Notified.—A promise 
to pay generally, or a promise to pay a part, or a part nav 
ment made, with a full knowledge that he had been fully re- 
leased from liability on the bill by the neglect of the holder 
to give notice, will operate as a waiver and bind the party 
who makes it for the payment of the whole bill. Dixon v. 
Elliot, 5 Car. & P., 437; Margetson v. Atkins, 3 Car. & P., 
388; Harvey v. Thorpe, 23 Miss., 538; Shaw Bros. v. McNeill, 
950 No.2 535, 4538s 

Where, upon the dishonor of a bill of exchange or prom- 
issory note, the indorsee has neglected to give the proper 
notice, the drawer or indorser of the bill or indorser of the 
note will still be liable, if, after a knowledge of all the 
facts which in law would have discharged him, he promises 
to pay the bill or note. Moore v. Tucker, 25 N. C. 347. 


§ 25-117. Who affected by waiver.—Where the 
waiver is embodied in the instrument itself it is 
binding upon all parties, but where it is written 
above the signature of an indorser it binds him 


only. (Rev., s. PAT UB ARIES ist Ch EINE, SS. 
3092.) 
In General. — Where upon the face of a negotiable note 


there is an agreement to waive notice of dishonor or an ex- 
tension .of time, etc., one placing his name on the back 
thereof is deemed to be an indorser without indication of other 
liability therein, and is bound by the agreement expressed 
on the face of the instrument waiving notice, etc. Gillam v. 
Walker, 189 N. C. 189, 126 S. E. 424. 

Endorser Is a “Party” to the Note.—An extension of 
time for payment of a note will not discharge an endorser 
when the note provides on its face that extension of time 
for payment is waived by all parties to the note, the en- 
dorser being a ‘“‘party” to the note. Vannoy v. Stafford, 
209 N. C. 748, 184 S. E. 482. 

Applied in Fidelity Bank v. Hessee, 207 N. C. 7a WAS} 
S$.) 2826. 

Cited in National Bank v. Johnston, 169 N. C. 526, 86 S. 
E. 360. 


§ 25-118. Waiver of protest—A waiver of pro- 
test, whether in the case of a foreign bill of ex- 
change or other negotiable instrument, is 
deemed to be a waiver not only of a formal pro- 
test, but also of.a presentment and notice of dis- 
honor. (Rev., s. 2261; 1899, c. 733, s. 111: C. S. 
3093.) 

Waiver Binding Partnership.—Where a partner, after the 
dissolution of the firm, gives a draft in payment of a parte 
nership debt, he cannot waive protest so as to bind his for- 
mer copartner, especially when the latter has been a dor- 


mant member. Mauney & Son vy. Coit, 80 N. C. 300. 
Inland Bills—Although protest is not necessary on an in- 
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land bill, yet its waiver in such a case is construed to sig- 
nify as much as when applied to foreign bills. Shaw Bros. 
v. McNeill, 95 N. C. 535. 

Foreign Bills—A protest is necessary only in case of for- 
eign bills. A waiver of protest on a foreign bill is also a 
waiver of presentment and notice. Shaw Bros. v. McNeill, 
CoRINe! Geasos 

Cited in National Bank v. Johnston, 169 N. C. 526, 86 S. 
E. 360. 


§ 25-119. When notice is dispensed with.—No- 
tice of dishonor is dispensed with when, after the 
exercise of reasonable diligence, it cannot be 
given to or does not reach the parties sought to 
be charged. (Rev., s. 2262; 1899, c. 733, s. 112; C. 
S. 3094.) 


§ 25-120. Delay in giving notice.—Delay in giv- 
ing notice of dishonor is excused when the de- 
lay is caused by circumstances beyond the con- 
trol of the holder and not imputable to his de- 
fault, misconduct or negligence. When the 
cause of delay ceases to operate, notice must be 
given with reasonable diligence. (Rev., s. 2263; 
1899, c. 733, s. 113; C. S. 3095.) 


§ 25-121. When notice need not be given to 
drawer.—Notice of dishonor is not required to be 
given to the drawer in either of the following 
cases: (1) Where the drawer and the drawee are 
the same person; (2) Where the drawee is a 
fictitious person or a person not having capacity 
to contract; (3) where the drawer is the person 
to whom the instrument is presented for pay- 
ment; (4) where the drawer has no right to ex- 
pect or require that the drawee or acceptor will 
honor the instrument; (5) where the drawer has 
countermanded payment.’ (Rev., s. 2264; 1899, 
c. 733, s. 114; C. S. 3096.) 


Cress Reference.—As to notice, see note to § 25-85. 


§ 25-122. When notice need not be given to in- 
dorser.—Notice of dishonor is not required to be 
given to an indorser in either of the following 
cases: (1) Where the drawee is a fictitious per- 
son or a person not having capacity to contract, 
and the indorser was aware of the fact at the 
time he indorsed the instrument; (2) where the 
indorser is the person to whom the instrument is 
presented for payment; (3) where the instru- 
ment was made or accepted for his accommoda- 
tion. “"(Rev7 sg. 220508 1800.5 Cir reas) ak Gee 
3097.) 

In General.—Although, at the time of the indorsement of 
a note, the indorsers had reason to believe, and did _ believe, 
that the note would not be paid by the maker, this circum- 
stance does not dispense with the necessity of a due notice. 


Denny v. Palmer, 27 N. C. 610. 
Cited in Busbee v. Creech, 192 N. C. 499, 135 S. E. 326. 


§ 25-123. Notice of nonpayment where accept- 
ance refused.—Where due notice of dishonor by 
nonacceptance has been given, notice of a subse- 
quent dishonor by nonpayment is not necessary 
unless in the meantime the instrument has been 


accepted... (Rev. §.) 2266; 1899, c..733, s. 1163 .C. 
S. 3098.) 


§ 25-124. Effect of omission to give notice of 
nonacceptance.—An omission to give notice of 
dishonor by nonacceptance does not prejudice 
the rights of a holder in due course subsequent 
to the omission. (Rev., s. 2267; 1899, c. 733, s. 
117; C. S. 3099.) 


§ 25-125. When protest need not be made; 
when it must be made——Where any negotiable 
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instrument has been dishonored it may be pro- 
tested for nonacceptance or nonpayment as the 
case may be, but protest is not required except 
in the case of foreign bills of exchange. (Rev., 
S. 3268; 1899) .c.,738,.8.118; Co.$.8100.) 

In General.—Protest is not necessary to fix the drawee and 
indorsers of inland bills of exchange with liability, although 


it is necessary in the case of foreign bills. Shaw Bros. v. 
McNeill, 95 N. C. 535. 


Art. 9. Discharge. 


§ 25-126. How instrument discharged—A ne- 
gotiable instrument is discharged (1) by pay- 
ment in due course by or on behalf of the princi- 
pal debtor; (2) by payment in due course by the 
party accommodated, where the instrument is 
made or accepted for accommodation; (3) by the 
intentional cancellation thereof by the holder; 
(4) by any other act which will discharge a sim- 
ple contract for the payment of money; (5) 
when the principal debtor becomes the holder of 
the instrument at or after maturity in his own 
right.wrChevwm 1s,02269 97-1899, c.. 738) *s, 119; CS, 
3101.) 

In an action on a note the maker and sureties may rely 
on the discharge of the note by the payee’s acceptance of 
the note of another party in the sum due, and the payee’s 
delivery to them of the papers on which defendants were 
bound, since this is an intentional cancellation by the payee, 
under this section, which is not required to be in writ- 
ing. Hood System Industrial Bank v. Dixie Oil Co:, 205 
Nae e778 eno 2) 360. 

An instruction that a negotiable instrument may be dis- 
charged by an act which would discharge a simple con- 
tract for the payment of money is not error under this 
section. Id. 

Compromise Payment by Surety.—When the liability of a 
surety or accommodation endorser is discharged by compro- 
mise and settlement, the maker is entitled to credit only 
for the amount actually paid. First, etc., Nat. Bank v. 


Hinton, 216 N. C. 159, 4 S. E. (2d) 332. 
Cited in Virginia Trust Co. v. Dunlop, 214 N. C. 196, 198 S. 


E. 645. 


§ 25-127. Discharge of person secondarily liable. 
—A person secondarily liable on the instrument 
is discharged (1) by any act which discharges 
the instrument; (2) by the intentional cancella- 
tion of his signature by the holder; (3) by the 
discharge of a prior party; (4) by a valid tender 
of payment made by a prior party; (5) by a re- 
lease of the principal debtor, unless the holder’s 
right of recourse against the party secondarily 
liable is expressly reserved; (6) by any agree- 
ment binding upon the holder to extend the time 
of payment or to postpone the holder’s right to 
enforce the instrument, unless made with the as- 
sent of the~party secondarily liable or unless the 
right of recourse against such party is expressly 
reserved. (Rev., s. 2270; 1899, c. 733, s. 120; C. 
S. 3102.) 


Release of Maker Discharges Indorser.—Where the holder 
of a negotiable instrument releases the maker from liability 
thereon, he thereby discharges from liability his indorser 
from whom he acquired the instrument. Lumber Co. v. 
Buchanan, 192 N. C. 771, 136 S. E. 129. 

A tender of payment under § 25-76 would discharge only 
persons secondarily liable on the note, as provided by this 
section, and would not discharge the liability of the maker 
and surety on the note. Dry v. Reynolds, 205 N. C. 571, 
A] Zande Bsc Le 

Extension of Payment.—In an action upon a negotiable in- 
strument the defendants on its face being joint makers, the 
mere fact that the plaintiff had told one of the defendants, 
without the knowledge of the other, “that he would take up 
and carry the note until fall,’ is not an extension of pay- 
ment for a “fixed and definite” period, which would operate 
as a release to such other from liability. Roberson v. Spain, 
173RINe C25; 191 S.. Be 361. 
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Where the face of a note contains an agreement that the 
parties should remain bound notwithstanding any extension 
of time granted the maker, upon payment of interest by 
him, the endorsers remain liable although ignorant of such 
extensions and payments of interest by the maker, they 
being bound by their agreement in the note and the ex- 
tension being supported by the necessary elements of c2r- 
tainty, mutuality and consideration. Fidelity Bank v. Hes- 
see, 207 N.C. 71, 175.8... Bs. 826. 

Applied in Corporation Commission vy. Wilkinson, 201 N. 
Ci3445, 349.9100 Su ose. 

Cited in National Bank v. Johnston, 169 N. C. 526, 86 S. 
E. 360. 


§ 25-128. Right of party paying instrument.— 
When the instrument is paid by a party second- 
arily liable thereon it is not discharged; but the 
party so paying it is remitted to his former rights 
as regards all prior parties, and he may strike 
out his own and all subsequent indorsements, and 
again negotiate the instrument, except (1) 
where it is payable to the order of the third per- 
son and has been paid by the drawer; and (2) 
where it was made or accepted for accommodation 
and has been paid by the party accommodated. 
(Rev.,.s: 2271; 1899, ¢. 738). s. 1214-°C.-S. 81038) 


Right to Put into Circ-l.tion—When a bill of exchange 
made payable to a third person is protested and taken up 
by the drawer, the latter cannot again put it in circula- 
tion. Price v. Sharp, 24 N. C. 417. 

Liability of Principal—An indorser who pays off and dis- 
charges the note of his principal can only recover from the 
latter the amount actually paid by him. Pace v. Robert- 
son, 65 N. C. 550. 

Cited in Roberson v. Spain, 173 N. C. 23, 91 S. E. 361. 


§ 25-129. Renunciation by holder—The holder 
may expressly renounce his rights against any 
party to the instrument before, at or after its ma- 
turity. An absolute and unconditional renuncia- 
tion of his rights against the principal debtor 
made at or after the maturity of the instrument 
discharges the instrument. But a renunciation 
does not affect the rights of a holder in due course 
without notice. A renunciation must be in writ- 
ing, unless the instrument is delivered up to the 
person primarily liable thereon. (Rev., s. 2272; 
1899, c. 733, s. 122; C. S. 3104.) 


In General.—The right of an obligor to defend an action 
against himself on a negotiable note, under the provisions 
of this section may be done by virtue thereof only as therein 
expressed when the release is in writing, and may not be 
shown when resting only by parol. Manly v. Beam, 190 
N. C.7659; 130 .S: FE. 633. 

A parol agreement between an official of a bank that the 
bank would release the endorsers or sureties on a note up- 
on the maker confessing judgment thereon is not enforce- 
able, a verbal renunciation being ineffectual under the 
provisions of this section. Page Trust Co. v. Lewis, 200 
N. C. 286, 287, 156 S. E. 504. 

No writing is necessary if “the instrument is delivered 
to the person primarily liable thereon.”” Hood System In- 
dustrial Bank y. Dixie Oil Co., 205 N. C. 778, 779, 172 S. 
E. 360. 


§ 25-130. Unintentional cancellation; burden of 
proof.—A cancellation made unintentionally or 
under a mistake or without the authority of the 
holder is inoperative, but where an instrument or 
any signature thereon appears to have been can- 
celed the burden of proof lies on the party who 
alleges that the cancellation was made uninten- 
tionally or under a mistake or without authority. 
(Rev., s. 2278; 1899, c..733, s. 128; C. $3108.) 


§ 25-131. Effect of alteration of instrument.— 
Where a negotiable instrument is materially al- 
tered without the assent of all parties liable there- 
on, it is avoided except as against a party who 
nas himself made, authorized or assented to the 
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alteration, and subsequent indorsers. But when 
an instrument has been materially altered and is 
in the hands of a holder in due course not a 
party to the alteration he may enforce payment 
thereof according to its original tenor. (Rev., s. 
2274; 1899, c. 733, s. 124; C. S. 3106.) 


Cross Reference.—See annotations to § 25-132. 

In General.—It is familiar learning that if the payee of a 
bond alters it in any material part, without the consent of 
the obligor, the bond is avoided and may be defeated on 
the plea of non est factum. Mathis v. Mathis, 20 N. C. 
55; Dunn v. Clements, 52 N. C. 58; Darwin v. Rippey, 63 
N. C. 319; Davis v.. Coleman, 29 N. C. 424. 

Liability on Raised Checks. — Where the maker of a 
check, whether a bank or other corporation, or an indi- 
vidual, fills out the blank spaces by writing in ink and de- 
livers it to the payee as a complete instrument, there is 
no question of implied agency of the payee to do anything 
further regarding the negotiation of the instrument as the 
agent for the maker, and where the payee has fraudulently 
raised the amount of the check, indorses it to another, and 
receives the money thereon, the maker is not liable to the 
indorsee except in an action for the original or true amount 
of the check. Broad St. Bank v. Nat. Bank, 183 N. C. 463, 
112.28; B.. 11. 


§ 25-132. What constitutes a material alteration. 
—Any alteration which changes (1) the date; 
(2) the sum payable either for principal or in- 
terest; (3) the time or place of payment; (4) the 
number or the relation of the parties; (5) the me- 
dium or currency in which paymen: is to be made; 
or which adds a place of payment where no place 
of payment is specified, or any other change or ad- 
dition which alters the effect of the instrument in 
any respect, is a material alteration. (Rev., s. 
2275; 1899, c. 733, s. 125; C. S. 3107.) 


In General. — Adding the words 
word “dollars’? in a note is a material alteration. 
v. Rippey, 63 N. C. 319. 

The cutting of the name of one of the makers of a prom- 
issory note and substituting that of another was a mate- 
rial alteration of the note, and vitiated it. Davis v. Cole- 
man, 29 N. C. 424, 427. 

Striking Out Endorser’s Name and Substituting Another 
Is Material—Where the payee of a negotiable instrument 
acquires it with certain endorsers thereon and subsequently 
strikes out the name of one endorser and another signs as 
endorser in lieu of the endorser whose name was stricken 
out, the change is a material one under this section, and 
will release the endorsers who had not consented to the 
substitution, but will not release those endorsers whose 
consent had been procured, as provided in § 25-131. Efird vy. 
Tattle. 2007INs, (Cet 5868 1/2 Sa. 198. 

Immaterial Alterations.—The addition that does not vary 
the terms of the contract, and adds nothing more than is 
already implied by law is not sufficient to be construed as 
a material alteration. Houston v. Potts, 64 N. C. 33. 


“in specie” after the 
Darwin 


Art. 10. Bills of Exchange. 


§ 25-133. Bill of exchange defined.—A bill of ex- 
change is an unconditional order in writing, ad- 
dressed by one person to another, signed by the 
person giving it, requiring the person to whom 
it is addressed to pay on demand or at a fixed or 
determinable future time a sum certain in money 
to order or to bearer. (Rev., s. 2276; 1899, c. 
733, s. 126; C. S. 3108.) 


Cross Reference.—See note under § 53-71. 

In General.—Where a draft drawn to the maker’s order 
and, having been indorsed by another, is accepted at a bank, 
and then purchased in due course before maturity by an 
innocent purchaser for value, the bank may not resist pay- 
ment upon the ground that the transaction was ultra vires, 
and not within the authority of its charter, authorizing it 
to accept bills, notes, commercial paper, etc., for it comes 
within the statutory definition of an inland bill of exchange, 
and may be treated as a bill or note, at the option of the 
holder, Sherrill vy. American Trust Co., 176 N. C. 591, 97 
S. FE. 471. 

Cited in Johnson v. Lassiter, 155 N. C. 47, 71 S. E. 23; 
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Trust Co. v. Bank, 166 N. C. 112, 81 S. E. 1074; Morris v. 
Cleve, 197 N. C. 253, 262, 148 S. E. 253. 

§ 25-134. Bill not an assignment of funds in 
hands of drawee.—A bill of itself does not oper- 
ate as an assignment of the funds in the hands of 
the drawee available for the payment thereof, 
and the drawee is not liable on the bill unless 
and until he accepts the same. (Rev., s. 2277: 
1899, c. 733, s. 127; C. S. 3109.) 


Editor’s Note.—See 13 N. C. Law Rev. 131, as to what 
orders constitute an assignment. 
Cited in Trust Co. v. Bank, 166 N. C. 112, 81 S. E. 1074. 


§ 25-135. Bill addressed to more than one 
drawee.—A bili may be addressed to two or 
more drawees jointly, whether they are partners 
or not, but not to two-or more drawees in the al- 
ternative or in succession. (Rev., s. 2278; 1899, 
c. 733, s. 128; C. S. 3110.) 


§ 25-1386. Inland and foreign bills of exchange.— 
An inland bill of exchange is a bill which is or on 
its face purports to be both drawn and payable 
within this state. Any other bill is a foreign bill. 
Unless the contrary appears on the face of the 
bill the holder may treat it as an inland bill. 
(Rev.;)s} 22795-1899" c°7384 61295) CY Srsiis) 


§ 25-137. When bill may be treated as promis- 
sory note—Where in a bill drawer and drawee 
are the same person, or where the drawee is a 
fictitious person or a person not having capacity 
to contract, the holder may treat the instrument, 
at his option, either as a bill of exchange or a 
promissory note. (Rev., s. 2280; 1899, c. 733, s. 
1305 CvSissl12) 

In General.—A paper coming directly within the definition 
of an inland bill of exchange can be treated as a bill or note 
at the option of the holder, the drawer and drawee being 
the same person. Sherrill vy. American Trust Co., 176 N. 
Cy 591 S02 Os Se earl 

§ 25-138. Referee in case of need.—The drawer 
of a bill and any indorser may insert thereon the 
name of a person to whom the holder may resort 
in case of need: that is to say, in case the bill is 
dishonored by nonacceptance or nonpayment. 
Such person is called the referee in case of need. 
It is in the option of the holder to resort to the 
referee in case of need or not, as he may see fit. 
(Rey;,S. 229151899. ca 233, .gesio1> Conooe aaes 


Art. 11. Acceptance. 


§ 25-189. Acceptance defined; how made.—The 
acceptance of a bill is the signification by the 
drawee of his assent to the order of the drawer. 
The acceptance must be in writing and signed by 
the drawee. It must not express that the drawee 
will perform his promise by any other means 
than the payment of money. (Rev., s. 2282; 
1899, c. 733, s. 132; C. S. 3114.) 


Acceptance by Agent.—The authority to draw, accept or 
indorse bills, notes and checks will not readily be implied as 
an incident to the express authority of an agent. It must 
ordinarily be conferred expressly, but it may be implied 
if the execution of the paper is a necessary incident to the 
business, that is, if the purpose of the agency cannot other- 
Age be accomplished. Bank v. Hay, 143 N. C. 326, 55 S. 

. Sil. 

Cited in Seymour vy. Peoples Bank, 212 N. C. 707, 194 S. 
EK. 464, 116 A. L. R. 682. , 


§ 25-140. Holder entitled to acceptance on face 
of bill—The holder of a bill presenting the same 
for acceptance may require that the acceptance 
be written on the bill, and if such request is re- 


[914] 


§ 25-141 


fused, may treat the bill as dishonored. (Rev., s. 
2283; 1899, .¢.%33,.s..133;.C. §..3115.) 
Cited in Commercial Investment Trust v. Windsor, 197 


WN. 208, 148) Sy i. 42. 


§ 25-141. Acceptance by separate instrument.— 
Where an acceptance is written on a paper other 
than the bill itself it does not bind the acceptor ex- 
cept in favor of a person to whom it is shown and 
who, on the faith thereof, receives the bill for 
value. (Rev., s, 2284; 1899, c. 733, s. 134; C. S. 
3116.) 

Letters of Acceptance. — A letter written to a drawer 
within a reasonable time before or after the date of a bill 
of exchange, describing it in terms not to be mistaken, 
and promising to accept it, is, if shown to the person who 
takes the bill on the credit of the letter, a virtual accept- 
ance, and binds the person who makes the promise, even 
though there are no funds in his hands belonging to the 
drawer, if the bill is drawn payable at a fixed time, and 
not at or after sight. Nimock v. Woody, 97 N. C. 1, 2 S. 
E. 249, 

Where the letters, upon which the plaintiff bank relied 
as authority to an agent to make the draft which it cashed, 
show that the alleged authority to draw was nothing more 
than private instructions by the principal to his agent as 
to how he should conduct this part of the business, and 
were not to be used as a basis of credit to the agent, the 
court properly nonsuited the plaintiff. Bank v. Hay, 143 
NG. 9326; 55.9.8 e 811. 


§ 25-142. When promise to accept equivalent to 
acceptance.—An unconditional promise in writ- 
ing to accept a bill before it is drawn is deemed 
an actual acceptance in favor of every person 
who, upon the faith thereof, receives the bill for 
value, (Revs. 2285; 1899, c. 733, s. 1385; C. S. 
3117.) 


§ 25-148. Time allowed drawee to accept.—The 
drawee is allowed twenty-four hours after pre- 
sentment in which to decide whether or not he 
will accept the bill, but the acceptance, if given, 
dates as of the day of presentation. (Rev., s. 
2286; 1899, c. 733, s. 136; C. S. 3118.) 


Cited in Standard Trust Co. v. Bank, 166 N. C. 112, 81 S. 
E. 1074; Lamb v. Hood, 205 N. C. 409, 410, 171 S. E. 359; 
Seymour v. Peoples Bank, 212 N. C. 707, 194 S. EB. 464, 116 
A, L. R. 682. 


§ 25-144. Liability of drawee retaining or de- 
stroying bill—Where a drawee to whom a bill is 
delivered for acceptance destroys the same or re- 
fuses within twenty-four hours after such deliv- 
ery, or within such other period as the holder 
may allow, to return the bill accepted or nonac- 
cepted to the holder, he will be deemed to have 
accepted the same. (Rev., s. 2287; 1899, c. 733, 
geiers C. $3119.) 


Cited in Standard Trust Co. v. Bank, 166 N. C. 112, 81 S. 
E. 1074; Lamb v. Hood, 205 N. C. 409, 410, 171 S. E. 359; 
Seymour v. Peoples Bank, 212 N. C. 707, 194 S. E. 464, 116 
A. I, R. 682, 


§ 25-145. Acceptance of incomplete bill. — A 
bill may be accepted before it has been signed 
by the drawer or while otherwise incomplete, or 
when it is overdue, or after it has been dishon- 
ored by a previous refusal to accept, or by non- 
payment. But when a bill payable after sight 
is dishonored by nonacceptance and the drawee 
subsequently accepts it, the holder, in the absence 
of any different agreement, is entitled to have 
the bill accepted as of the date of the first present- 
ment. (Rev., s. 2288; 1899, c. 733, s. 138; C. S. 
3120.) 


§ 25-146. Kinds of acceptances.—An acceptance 
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is either general or qualified. A general acceptance 
assents without qualification to the order of the 
drawer. A qualified acceptance in express terms 
varies the effect of the bill as drawn. (Rev., s. 
2289; 1899, c. 733, s. 139; C. S. 3121.) 


§ 25-147. What constitutes a general acceptance. 
—An acceptance to pay at a particular place is 
a general acceptance unless it expressly states 
that the bill is to be paid there only, and not else- 
where. (Rev., s. 2290; 1899, c. 733, s. 140; C. S. 
3122.) 


§ 25-148. What constitutes a qualified accept- 
ance.—An acceptance is qualified which is (1) 
conditional; that is to say, which makes payment 
by the acceptor dependent on the fulfillment of a 
condition therein stated; (2) partial; that is to 
say, an acceptance to pay part only of the amount 
for which the bill is drawn; (3) local; that is to 
say, an acceptance to pay only ata particular 
place; (4) qualified as to time; (5) the ac- 
ceptance of some one or more of the drawees, 
but not of all. (Rev., s. 2291; 1899, c. 733, s. 141; 
CoS. 3123.) 


Qualified as to Time.—Where one accepted a draft on him 
“payable when I receive funds to the use of the drawer,” 
he became liable when the moneys were placed to his credit 
though he had not taken manual possession thereof. Wallace 
Brothers v. Douglas, 116 N. C. 659, 21 S. E. 387. 


§ 25-149. Rights of parties as to qualified accept- 
ance.—The holder may refuse to take a qualified 
acceptance, and if he does not obtain an unquali- 
fied acceptance he may treat the bill as dishon- 
ored by nonacceptance. When a qualified accept- 
ance is taken the drawer and indorsers are dis- 
charged from liability on the bill unless they have 
expressly or impliedly authorized the holder to 
take a qualified acceptance or subsequently as- 
sent thereto. When the drawer or an indorser 
receives notice of a qualified acceptance he must, 
within a reasonable time, express his dissent to 
the holder or he will be deemed to have assented 
thereto. (Rev., s. 2292; 1899, c. 733, s. 142; C. S. 
3124.) 


Art. 12. Presentment for Acceptance. 


§ 25-150. When presentment for acceptance 
must be made. — Presentment for acceptance 
must be made (1) where the bill is payable after 
sight, or in any other case where presentment for 
acceptance is necessary in order to fix the ma- 
turity of the instrument; or (2) where the bill ex- 
pressly stipulates that it shall be presented for 
acceptance; or (3) where the bill is drawn pay- 
able elsewhere than at the residence or place of 
business of the drawee. In no other case is pre- 
sentment for acceptance necessary in order to 
render any party to the bill liable. (Rev., s. 2293; 
1899, c. 733, s. 143; GS. 3125.) 


§ 25-151. Failure to present in reasonable time 
discharges drawer and indorsers. — Except as 
herein otherwise provided the holder of a bill 
which is required by § 25-71 to be presented for 
acceptance must either present it for acceptance 
or negotiate it within a reasonable time. If he fail 
to do so the drawer and all indorsers are dis- 
charged. (Rev., s. 2294; 1899, c. 733, s. 144; C. 
S. 3126.) 


§ 25-152. How presentment made. — Present- 
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ment for acceptance must be made by or on be- 
half of the holder, at a reasonable hour on a busi- 
ness day and before the bill is overdue, to the 
drawee or some person authorized to accept or 
refuse acceptance on his behalf; and (1) where a 
bill is addressed to two or more drawees who are 
not partners, presentment must be made to them 
all, unless one has authority to accept or refuse 
acceptance for all, in which case presentment 
may be made to him only; (2) where the drawece 
is dead, presentment may be made to his per- 
sonal representative; (3) where the drawee has 
been adjudged a bankrupt or an insolvent or has 
made an assignment for the benefit of creditors, 
presentment may be made to him or to his trustee 
or assignee. (Rev., s. 2295; 1899, c. 733, s. 145; 
Gr $3127.) 


In General.—A draft payable at no definite place in a city 
or town, must be presented at the maker’s residence or place 
of business, if he has such, at its maturity, and if he has 
none, then the presence of the instrument in the city is a 
sufficient presentation. Peoples Nat. Bank v. Lutterloh, 95 
N. C. 495, 499. 


§ 25-153. On what days presentment may be 
made.—A bill may be presented for acceptance 
on any day on which negotiable instruments may 
be presented for payment under the provisions 
of this chapter. (Rev., ss; 2296; "41899; cc. 733; s: 
1463-1909, .¢ 800,4s.01* C..omsales.) 


§ 25-154. Presentment where time is insuffi- 
cient—Where the holder of a bill drawn pay- 
able elsewhere than at the place of business or 
the residence of the drawee has not time with 
the exercise of reasonable diligence to present the 
bill for acceptance before presenting it for pay- 
ment on the day that it falls due, the delay caused 
by presenting the bill for acceptance before pre- 
senting it for payment is excused and does not 
discharge the drawers and indorsers. (Rev., s. 
2297; 1899, c. 733, s. 147; C. S. 3129.) 


§ 25-155. Where presentment is excused.—Pre- 
sentment for acceptance is excused and a bill 
may be treated as dishonoren by nonacceptance 
in either of the following cases: (1) Where the 
drawee is dead or has absconded or is a ficti- 
tious person or a person not having capacity to 
contract by bill; (2) where after the exercise of 
reasonable diligence presentment cannot be made; 
(3) where, although presentment has been irregu- 
lar, acceptance has been refused on some other 
ground. (Rev., s. 2298; 1899, c. 733, s. 148; C. S. 
3130.) 


§ 25-156. When dishonored by nonacceptance. 


—A bill is dishonored by nonacceptance (1) 
when it is duly presented for acceptance and 
such an acceptance as is prescribed in this 


chapter is refused or cannot be obtained; or (2) 
when a presentment for acceptance is excused 
and the bill is not accepted. (Rev., s. 2299; 1899, 
Cetsa ee oe Co tod, ) 


§ 25-157. Duty of holder, where bill not ac- 
cepted.—Where a bill is duly presented for ac- 
ceptance and is not accepted within the pre- 
scribed time, the person presenting it must treat 


the bill as dishonored by nonacceptance or he 
loses the right of recourse against the drawer 
and indorsers. (Rev., s. 2300; 1899, c. 733, s. 


1508 Ga. Base.) 


CH. 25. NEGOTIABLE INSTRUMENTS 


§ 25-163 


§ 25-158. Rights of holder, where bill not ac- 
cepted.—When a bill is dishonored by nonaccept- 
ance an immediate right of recourse against 
the drawers and indorsers accrues to the holder, 
and no presentment for payment is necessary- 
(Rev, ‘$.23015, 1899;e733 7 sais Casa stsa) 


Art. 13. Protest. 


§ 25-159. In what cases protest necessary.— 
Where a foreign bill appearing on its face to be 
such is dishonored by nonacceptance, it must be 
duly protested for nonacceptance; and where 
such a bill which had not previously been dis- 
honored by nonacceptance is dishonored by non- 
payment, it must be duly protested for nonpay- 
ment. If it is not so protested the drawer and 
indorsers are discharged. Where a bill does not 
appear on its face to be a foreign bill, protest in 
case of dishonor is unnecessary. (Rev., s. 2302: 
1899, c. 733, s. 152: C. S.. 3134.) 


Waiver of Protest—In foreign bills the protest may be 
waived; the words, “I waive protest,’ or “‘waiving protest,” 
or any similar words, infer that the protest is waived, and 
when applied to foreign bills, are universally regarded as 
expressly waiving presentment and notice, the protest being, 
according to the law-merchant, the formal and necessary 
evidence of the dishonor of such an instrument. Shaw Bros. 
v. McNeill, 95 N. C. 535, 539. 

Protest in Another State—A promissory note made in an- 
other state need not be protested before the owner may sue an 
indorser, there being no evidence that this is required in the 
state where the note was executed. Bank v. Carr, 130 N. GC, 
479, 41 S. E. 876. 

How Protested.—By the law merchant a protest of a bill 
by a public notary is, in itself, evidence. And by our statute 
such protest is prima facie evidence. Gordon v. Price, 32 
Nay. 885s 

Protest of Inland Bills—Protest of an order or inland bill 
is not necessary to enable the holder to recover the princi- 
pal and interest. Notice in due time of non-acceptance or 
non-payment is all that is required for that purpose. Hub- 
bard v. Troy, 24 N. C. 134; National Bank v. Bradly, 117 
N. C. 526, 23 S. E. 455; Peoples Nat. Bank v. Lutterloh, 95 
N. C. 495. 


§ 25-160. How protest made.—The protest must 
be annexed to the bill or must contain a copy 
thereof, and must be under the hand and seal of 
the notary making it, and must specify (1) the 
time and place of presentment; (2) the fact that 
presentment was made and the manner thereof; 
(3) the cause or reason for protesting the bill; 
(4) the demand made and the answer given, if 
any, or the fact that the drawee or acceptor 
could not be found. (Rev., s. 2303; 1899, c. 733, 
s. 15383° C5, otea0 


§ 25-161. By whom protest made.—Protest may 
be made by (1) a notary public; or (2) by any 
respectable resident of the place where the bill is 
dishonored, in the presence of two or more cred- 
ible witnesses. Rev., s. 2304; 1899, c. 733, s. 154; 
C. S. 3136.) 


§ 25-162. When protest to be made—When a 
bill is protested, such protest must be made on 
the day of its dishonor, unless delay is excused as 
herein provided. When a bill has been duly 
noted the protest may be subsequently extended 
as of the date of the noting. (Rev., s. 2305; 1899, 
"sas. 265>"Co Soins 


§ 25-163. Where protest made——A bill must be 
protested at the place where it is dishonored, ex- 
cept that when a bill drawn payable at the place 
of business or residence of some person other 
than the drawee has been dishonored by nonac- 
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ceptance it must be protested for nonpayment at 
the place where it is expressed to be payable, and 
no further presentment for the payment to or de- 
mand on the drawee is necessary. (Rev., s. 2306; 
1899, ©.°733, s. 156; C. S. 3138.) 


§ 25-164. Protest both for nonacceptance and 
nonpayment.—A_ bill which has been protested 
for nonacceptance may be subsequently pro- 
tested for nonpayment. (Rev., s. 2307; 1899, c. 
783, s. 157; C. S. 3139.) 


§ 25-165. Protest before maturity, where accep- 
tor insolvent—Where the acceptor has been ad- 
judged a bankrupt or an insolvent or has made 
an assignment for the benefit of creditors before 
the bill matures, the holder may cause the bill 
to be protested for better security against the 
drawer and indorsers. (Rev., s. 2308; 1899, c. 
ewes ios, C. S, 3140.) 


§ 25-166. When protest dispensed with—Pro- 
test is dispensed with by any circumstances which 
would dispense with notice of dishonor. Delay 
in noting or protesting is excused when delay is 
caused by circumstances beyond the control of 
the holder and not imputable to his default, mis- 
conduct or negligence. When the cause of de- 
lay ceases to operate, the bill must be noted or 
protested with reasonable diligence. (Rev., s. 
2309; 1899, c. 733, s. 159; C. S. 3141.) 


§ 25-167. Protest where bill is lost.—Where a 
bill is lost or destroyed or is wrongly detained 
from the person entitled to hold it, protest may 
be made on a copy or written particulars thereof. 
Gey ~s 2310; 1899, c. 733, s. 160; C. /S).3149) 


Art. 14. Acceptance for Honor. 


§ 25-168. When a bill may be accepted for 
honor.—Where a bill of exchange has been pro- 
tested for dishonor by nonacceptance or pro- 
tested for better security, and is not overdue, any 
person not being a party already liable thereon 
may, with the consent of the holder, intervene 
and accept the bill supra protest for the honor of 
any party liable thereon or for the honor of the 
person for whose account the bill is drawn. The 
acceptance for honor may be part only of the sum 
for which the bill is drawn, and where there has 
been an acceptance for honor for one party there 
may be a further acceptance by a different person 
for the honor of another party. (Rev., s. 2311; 
1899, c. 733, s. 161; C. S. 3143.) 


§ 25-169. How acceptance for honor made.—An 
acceptance for honor supra protest must be in 
writing and indicate that it is an acceptance for 
honor, and must be signed by the acceptor for 
honor, (Rev., s. 2312; 1899, c. 733, s. 162; C. S. 
3144.) 

§ 25-170. When deemed an acceptance for 
honor of drawer.— Where an acceptance for 
honor does not expressly state for whose honor 
it is made, it is deemed to be an acceptance for the 
honor of the drawer. (Rev., s. 2313; 1899, c. 733, 
ey ta 50. a 145.) 


§ 25-171. Liability of acceptor for honor.—The 
acceptor for honor is liable to the holder and to 
all parties to the bill subsequent to the party for 
whose honor he has accepted. (Rev., s. 2314; 
1899, c. 733, s. 164; C. S. 3146.) 


CH. 25. NEGOTIABLE INSTRUMENTS 


§ 25-180 


§ 25-172. Agreement of acceptor for honor.—The 
acceptor for honor by such acceptance engages 
that he will on due presentment pay the bill ac- 
cording to the terms of his acceptance, provided 
it shall not have been paid by the drawee; and 
provided, also, that it shall have been duly pre- 
sented for payment and protested for nonpayment 
and notice of dishonor given to him. (Rev., s. 
2315; 1899, c. 733, s. 165; C. S. 3147.) 


§ 25-173. Maturity of bill payable after sight ac- 
cepted for honor.—Where a bill payable after 
sight is accepted for honor its maturity is calcu- 
lated from the date of the noting for nonaccept- 
ance and not from the date of the acceptance for 


honor. (Rev., s. 2316; 1899, c. 733, s. iNet. ASF 
3148.) 
§ 25-174. Protest of bill accepted for honor.— 


Where a dishonored bill has been accepted for 
honor supra protest or contains a reference in 
case of need, it must be protested for nonpay- 
ment before it is presented for payment to the 
acceptor for honor or referee in case of need. 
(Rev., s. 2317; 1899, c. 733, s. 167; C. S. 3149.) 


§ 25-175. How presentment for payment to ac- 
ceptor for honor made.—Presentment for pay- 
ment to the acceptor for honor must be made as 
follows: (1) If it is to be presented in the place 
where the protest for nonpayment was made it 
must be presented not later than the day following 
its maturity; (2) if it is to be presented in some 
other place than the place where it was pro- 
tested, then it must be forwarded within the time 
in this chapter specified. (Rev., s. 2318; 1899, c. 
733, s. 168; C. S. 3150.) 


§ 25-176. When delay in making presentment 
excused.—The provisions of § 25-87 apply where 
there is delay in making presentment to the ac- 
ceptor for honor or referee in case of need. (Rev., 
S..2319, 1899, €.1733,'s. 169; °C. 'S. 3151,) 


§ 25-177. Dishonor of bill by acceptor for honor. 
—When the bill is dishonored by the acceptor 
for honor it must be protested for nonpayment 
by him. (Rev., s. 2320; 1899, c. 733, s. 170; C. S. 
3152.) 

Art. 15. Payment for Honor. 


§ 25-178. Who may make payment for honor.— 
Where a bill has been protested for nonpayment 
any person may intervene and pay it supra pro- 
test for the honor of any person liable thereon or 
for the honor of the person for whose account 
it was drawn. (Rev., s. 2321; 1899, c. 733, s. 
WiC. S. 8153.) 


§ 25-179. How payment for honor must be 
made.—The payment for honor supra protest in 
order to operate as such and not as a mere vol- 
untary payment must be attested by a notarial 
act of honor, which may be appended to the pro- 
test or form an extension to it. (Rev., s. 2322; 
1899, c. 733, s. 172; C. S. 3154.) 


§ 25-180. Declaration before payment for honor. 
—The notarial act of honor must be founded on a 
declaration made by the payer for honor or by 
his agent in that behalf declaring his intention to 
pay the bill for honor and for whose honor he 
pays. (Rev., s. 2328;. 1899, c. 733,75. 173;°C. §. 
$155.) 
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§ 25-181. Preference of parties offering to pay 
for honor—Where two or more persons offer to 
pay a bill for the honor of different parties the 
person whose payment will discharge most parties 
to the bill is to be given the preference. (Rev., 
5. 2324: IB00irc, 7838, 8..174; C.. S. 3156.) 


§ 25-182. Effect on subsequent parties, where 
bill is paid for honor.—Where a bill has been paid 
for honor all parties subsequent to the party for 
whose honor it is paid are discharged, but the 
payer for honor is subrogated for and succeeds 
to both the rights and duties of the holder as re- 
gards the party for whose honor he pays and all 
parties liable to the latter. (Rev., s. 2325; 1899, c. 
ionmsmelioe= Gr tomate) 


§ 25-183. Where holder refuses to receive pay- 
ment supra protest—Where the holder of a bill 
refuses to receive payment supra protest he loses 
his right of recourse against any party who 
would have been discharged by such payment. 
CRev., 8.2326; 1899, ¢.17838).6: 1476) Coe omolss.) 


§ 25-184. Rights of payer for honor.—The payer 
for honor on paying to the holder the amount of 
the bill and the notarial expenses incidental to its 
dishonor is entitled to receive both the bill it- 
self and the protest. (Rev., s. 2327; 1899, c. 733, 
Teme Wa dy Ge, Gs Gime pees a8 


Art. 16. Bills in a Set. 

§ 25-185. Bills in a set constitute one bill.— 
Where a bill is drawn in a set, each part of the 
set being numbered and containing a reference to 
the other parts, the whole of the parts constitute 


one bill, (Rev., s: 2328; 1899, c. 733, s. 178; C. S. 
3160.) 
§ 25-186. Rights of holders, where different 


parts are negotiated—Where two or more parts 
of a set are negotiated to different holders in due 
course the holder whose title first accrues is, as 
between such holders, the true owner of the bill. 
But nothing in this section affects the rights of a 
person who in due course accepts or pays the 
part first presented to him. (Rev., s. 2329; 1899, 
6.733518; 4793 CA Seo16i) 


§ 25-187. Liability of holder who indorses two 
or more parts of a set to different persons.— 
Where the holder of a set indorses two or more 
parts to different persons he is liable on every such 
part, and every indorser subsequent to him is lia- 
ble on the part he has himself indorsed as is such 
parts were separate bills. (Rev., s. 2330; 1899, c. 
Ta0;88, 180;*C. S$. B168)) 


§ 25-188. Acceptance of bills drawn in sets.— 
The acceptance may be written on any part, and 
it must be written on one part only. If the 
drawee accepts more than one part, and such ac- 
cepted parts are negotiated to different holders in 
due course, he is liable on every such part as if it 
were a separate bill. (Rev., s. 2331; 1899, c. 733, 
Set RU CoS otbo.) 


§ 25-189. Payment by acceptor of bills drawn in 
sets.— When the acceptor of a bill drawn in a set 
pays it without requiring the part bearing his ac- 
ceptance to be delivered up to him, and that part 
at maturity is outstanding in the hands of a holder 
in due course, he is liable to the holder thereon. 
(Rev., s. 2332; 1899, c. 733, s. 182; C. S. 3164.) 
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§ 25-193 


§ 25-190. Effect of discharging one of a set.— 
Except as herein otherwise provided where any 
one part of a bill drawn in a set is discharged by 
payment or otherwise the whole bill is discharged. 
(Rev:.,.s. 2333; 1899,¢.9733, 6.18385 C5 salen) 


Art. 17. Promissory Notes and Checks. 


§ 25-191. Negotiable promissory note defined.— 
A negotiable promissory note within the meaning 
of this chapter is an unconditional promise in 
writing made by one person to another, signed 
by the maker, engaging to pay on demand or at 
a fixed or determinable future time a sum cer- 
tain in money to order or to bearer. Where a 
note is drawn to the maker’s own order it is not 
complete until indorsed by him. (Rev., s. 2334; 
1899, C788 i6. SB4 CNS) 3166.) 


Cross Reference.—As to form of negotiable instrument, 
see § 25-7 et seq. 

In General. — To render a note non-negotiable it must 
show on its face that the promise to pay is conditional, or 
render the amount to be paid uncertain. First National 
Bank v. Michael, 96 N. C. 53, 1 S. E. 855. A note not pay- 
able to order or bearer is not a negotiable paper. Newland 
v. Moore, 173 N. C. 728, 92 S. E. 367. 


Bond Treated as Promisscry Note under Seal.—A bond 
is in form negotiable, and when indorsed for value and with- 
out notice before maturity it is to be regarded, so far as its 
negotiability is concerned and its liability to be governed by 
the commercial law applicable to promissory notes, as if it 
were a promissory note not under seal. Miller vy. Tharel, 75 
N. C. 148; Spence v. Tapscott, 93 N. C. 246. The principle 
was applied in Lewis v. Long, 102 N. C. 206, 9 S. E. 637, in 
which it was decided that an obligor on a bond could not, as 
against an indorsee for value, before maturity and without 
notice, set up the defense that he executed the same as a 
surety only. Christian v. Parrott, 114 N. C. 215, 218, 19 S. 
Belo 

Note under Seal.—A written instrument, whereby a party 
promises to pay the party therein named a sum certain at 
a time specified therein, is a promissory note in this State, 
although it be under seal. First Nat. Bank v. Michael, 96 
IN: Cy S3ynd RSet 

Cited in Wachovia Bank & Trust Co. v. Black, 198 N. 
C. 219, 151 SF Bar 2697 ater va. Covington, 199 eI samo oo, 
153: 7S.) aso 


§ 25-192. Check defined—A check is a bill of 
exchange drawn on a bank payable on demand. 
Except as herein otherwise provided the provisions 
of this chapter that are applicable to a bill of ex- 
change payable on demand apply to a check. 
(Rev.,. 8: 23855-1899, ci "733.6, Laeckk. alot) 


Cross Reference.—See note under § 53-71. 

A check is further defined as a written order on a bank 
or banker, purporting to be drawn against a deposit of 
funds, for the payment at all events of a sum of money 
to a certain person therein named, or to him or his or- 
der, or to bearer, and payable on demand. Woody v. 
First Nat. Bank, 194 N. C. 549, 140 S. E. 150. 

Restrictions as to Payments.—A stipulation stamped on the 
face of a check, that it will positively not be paid to a cer- 
tain company or its agents, is a valid restriction and binding 
on the holder. Commercial Nat. Bank vy. First Nat. Bank, 
118 N.)'C.° 783, 24 Sis 524: 

Time of Presentment.—A “check” is a bill of exchange 
drawn on a bank, payable on demand, and instruments 
payable on demand may be presented within a reasonable 
time after their issue. Philadelphia Life Ins. Co. v. Hay- 
worth, 296 Fed. 339. 

Cited in Standard Trust Co. v. Bank, 166 N. C. 112, 81 S. 
KE. 1074; Morris v. Cleve, 197 N. C. 253, 262, 148 S. E. 253; 
State v. Crawford, 198 N. C, 522, 524, 152 S. E. 504; Seymour 
et Bank, 212 N. C. 707, 194 S. E. 464, 116 A. Ll. R. 
682. 


§ 25-193. Within what time a check must be 
presented.—A check must be presented for pay- 
ment within a reasonable time after its issue or the 
drawer will be discharged from liability thereon 
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to the extent of the loss caused by the delay. 
(Rev., s. 2336; 1899, c. 733, s. 186; C. S. 3168.) 
Ane eg Reference.—As to what is reasonable time, see § 

In General.—Cashier’s checks, whether certified or other- 
wise, are classed with bills of exchange payable on demand; 
and if negotiated by indorsement for value without notice 
and within a reasonable time, a holder can maintain the 
position of a holder in due course. Manufacturing Co. v. 
Summers, 143 N. C. 102, 55 S. EB. 522. 

A check is only conditional payment, but the payee must 
exercise due diligence in presenting it for payment, and 
where his failure to exercise such diligence causes loss he 
must suffer it, due diligence being determined in accord- 
ance with the facts and circumstances of each particular 
case. Henderson Chevrolet Co. v. Ingle, 202 N. C. 158, 
162 S. E. 219. 

Facts to Be Considered—In determining what is a rea- 
sonable time for the presentment of a check for payment 
regard must be had to the nature of the instrument, the 
customs and usages of trade in regard to such instrument, 
and the facts of the particular case. Raines v. Grantham, 
Aloe. 1c. 340, 171 S. E. 360: 

Cited in Standard Trust Co. vy. Bank, 166 N. C. 112, 81 S. 
E. 1074. 


§ 25-194. Bank may refuse to honor check 
more than six months old in the absence of 
contrary instructions—Where a check or other 
instrument payable on demand at any bank or 
trust company doing business in this State is 
presented for payment more than six months 
from its date, such bank or trust company, may, 
unless expressly instructed by the drawer or 
maker to pay the same, refuse payment thereof 
and no liability shall thereby be incurred to the 


drawer or maker for dishonoring the instru- 
ment by non-payment. (1929, c. 341, s. 3; C. S. 
3168.) 


§ 25-195. Effect of certification of check.— 
Where a check is certified by the bank on which it 
is drawn the certification is equivalent to an ac- 
ceptance. (Rev., s. 2337; 1899, c. 733, s. 187; C. 
S. 3169.) 


In General.—The certification of a check by the bank on 
which it is drawn is equivalent to the acceptance, and the 
bank then becomes the debtor to the holder, against whom 
he may maintain his action. It does not affect the enforce- 
ment of an agreement between the original parties, made 
before certification of the check, by which the debtor had 
agreed to waive or withdraw a condition annexed to the 
acceptance of his check that it was to be received by the 
payee, his creditor, in full compromise of his debt in a 
larger amount. Drewry-Hughes Co. vy. Davis, 151 N. C. 
295, 66 S. E. 139. 

Whether Certified at Instance of Drawer or Payee.—A 
drawer of a check by having the drawee bank certify it 
before delivering it to the payee of the check does not 
change the status of his liability thereon, the effect be- 
ing to add the credit of the bank to that of his own; but 
it is otherwise if the payee of the check accepts it uncerti- 
fied and then has it certified by the drawee bank instead 
of presenting it for payment, for then the credit of the 
bank is substituted for that of the drawer of the check 
and the liability of the latter on the check he has issued 
ceases. Commercial Investment Trust v. Windsor, 197 
N. C. 208; 148 S. E. 42. 

Cited in Seymour v. Peoples Bank, 212 N. C. 707, 194 S. E. 
464, 116 A. I. R. 682. 


§ 25-196. Effect, where holder of check procures 
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it to be certified—Where the holder of a check 
procures it to be accepted or certified the drawer 
and all indorsers are discharged from liability 
thereon. (Rev., s. 2338; 1899, c. 733, s. 188; C. S. 
3170.) 


Cited in Seymour v. Peoples Bank, 212 N. C. 707, 194 S. 
E. 464, 116 A. L. R. 682. 


§ 25-197. Check not assignment of funds.—A 
check of itself does not operate as an assignment 
of any part of the funds to the credit of the drawer 
with the bank, and the bank is not liable to the 
holder unless and until it accepts or certifies the 
check. \CRéycos. cases) 1890. co. 7a2,<8:. 189; C.. S. 
sw al) 

Editor’s Note.—See 13 N. C. Law Rey. 1381. 

In General.—A depositor is a creditor of a bank, his de- 
posit becoming a part of the general fund, the property ot 
the bank, and subject to assignment by the owners of the 
bank and a check-holder is, to the extent of his check, the 
assignee of the depositor’s debt due him by the bank, but he 
has no lien upon the deposit for the amount of this check 
and a payee or holder of a check has an interest in the 
deposit as against the drawer, subject to the bank’s right to 
pay oustanding checks before notice. Hawes v. Blackwell, 
107-"N. Gy 196,12 S) B..245: 

The giving of a check passes no title, legal or equitapie, 
to money on deposit ina bank. Perry vy. Bank, 131 N. C. 117, 
42 S. KE. 551. 

An action cannot be sustained against a bank by the payee 
of a negotiable check, though the drawer has funds on de- 
posit sufficient for its payment against which the bank has 
no claim, Perry v. Bank, 131 N. C. 117, 42 S. E. 551, until 
after its acceptance by the bank, Commercial Nat. Bank 
vy. First Nat. Bank, 118 N. C:. 783, 24. S. EB. 524. See also 
Brantley v. Collie, 205 N. C. 229, 171 S. E. 88. 

Acceptance under this section may be evidenced in vari- 
ous ways, as where the bank pays the check without en- 
dorsement to some person unauthorized by the payee to re- 
ceive it and charges the amount to the depositor’s account, 
and where evidence on this point is conflicting an issue is 
raised for the jury, and a judgment as of nonsuit should 
be denied. Dawson v. National Bank, 196 N. C. 134, 144 
Ss) 5 7803. 

Cited in Standard Trust Co. v. Bank, 166 N. C. 112, 81 S. 
EK. 1074; Dawson v. National Bank, 197 N. C. 499, 150 S. 
E. 38. 


§ 25-198. When stop-payment order given to 
bank expires—No revocation, countermand or 
stop-payment order relating to the payment of 
any check or draft against an account of a depos- 
itor in any bank or trust company doing business 
in this State shall remain in effect for more than 
six months after the service thereof on the bank, 
unless the same be renewed, which renewals shall 
be in writing and which renewals shall be in effect 
for not more six months from date of service 
thereof on the bank or trust company, but such 
renewals may be made from time to time. (1929, 
Oneal, Sas) 


§ 25-199. Application to present orders. — No 
notice affecting a check upon which revocation, 
countermand or stop-payment order has been 
made prior to March 19, 1929, shall be deemed to 
continue for a period of more than six months 
thereafter. (1929, c. 341, s. 2.) 
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§ 26-1 CHAPTER 26. 
Chapter 26. 

Sec. bugs 

26-1. Surety and principal distinguished in judg- 
ment and execution. 

26-2. Principal liable on execution before surety. 

26-3. Summary remedy of surety against princi- 
pal. 

26-4. Subrogation of surety paying debt of de- 
ceased principal. 

26-5. Contribution among sureties. 


§ 26-1. Surety and principal distinguished in 
judgment and execution.—In the trial of actions 
upon contracts either of the defendants may show 
in evidence that he is surety, and if it be satis- 
factorily shown, the jury in their verdict, or the 
justice of the peace in his judgment, shall distin- 
guish the principal and surety, which shall be 
indorsed on the execution by the clerk or justice 
of the peace issuing it. (Rev., s. 2840; Code, s. 
DIVO. iae'C.. G31, ig: 124s 1896, ncare leet Oa 
3961.) 


Cross Reference——As to right of surety to subrogation, 
see notes to § 26-3. 

In General—A surety is bound with his principal as an 
original promissor. Baylies’ Sureties and Guarantors, 4. 
Coleman v. Fuller, 105 N. C. 328, 329, 11 S. E. 175. 

The surety’s promise is to pay a debt,.which becomes his 
own debt when the principal fails to pay it. 2 Parsons’ 
Notes and Bills, 117-118. Coleman vy. Fuller, 105 N. C. 328, 
330) 11 eGo emi oe 

Construed Strictly.—The liability of a surety cannot be 
enlarged by construction. Shoe Co. v. Peacock, 150 N. C. 
545, 64 S. E. 437. 

Order of Liability—The order in which parties to a securily 
are liable at law, is the order in which, independently of 
contract, they will be held bound in equity. Smith v. 
Smith, 16 N. C. 173. 

Where it appeared that a negotiable instrument was 
signed by three persons other than the principal obligor, and 
it also appeared from a writing executed some time there- 
after by one to indemnify.the other two that they (the other 
two) “‘signed as co-sureties’? of the third, it was held, tuat 
the character of suretyship in which all three signed was 
sufficiently established. Southerland vy. Fremont, 107 N. C 
atte VI SO Aye 

Same—Parol Evidence to Show Coprincipals.——In Williams 
v. Glenn, 92 N. C. 253, the note (under seal) was made with 
W. “‘as principal’? and B. and G. “as sureties,’’ yet as be- 
tween the obligors the court held that parol evidence was 
admissible to show that Boyden and Glenn were coprincipals, 
and that the rule of contribution obtained among them. 
Smitha carr leo Ne ©. 150, 153° 38S.) 1732: 

While all of the makers may appear as principals upon 
the face of the paper, or some principals and some sureties, 
yet it may be shown that while appearing as principals they 
were in fact sureties, or some principals and others sureties; 
and upon the establishment of the fact of cosuretyship, the 
right of contribution follows. Smith v. Carr, 128 N. C. 150, 
153) 38 ag tyo/o2- 

Same—Issue Submitted.—In an action against the maker 
and indorsers of a note, an issue should be submitted as to 
whether or not the endorsers were cosureties, or whether 


one was a supplemental surety to the other. Parish v. 
Graham, 129 N. C. 230, 39 S. E. 825. 
May Allege and Prove Suretyship.—When sued, either 


of the defendants may allege that he is surety, and, if the 
allegation be proven, the jury in their verdict and the 
court in the judgment shall distinguish the principal and 
surety, and it shall be so indorsed on the execution issued 
for the collection of the judgment. Bank vy. McArthur, 261 
Fed. 97, 101. 

In Gatewood v. Leak, 99 N. C. 357, 6 S. E. 635, 637, it was 
said: “If the appellee was surety, as he alleges, he might, 
as allowed by the statute, (this section) have shown, by 
proper evidence on the trial in the actions in which the 
judgments were obtained by the appellant, that he was such 
surety, and the jury in their verdict, or the justice of the 
peace in his judgment, would have distinguished him as 
surety, and the executions would have been issued with a 
proper indorsement to that effect; and in that case the 
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Suretyship. 


Dissenting surety not liable to surety on 
stay of execution. 

Surety may notify creditor to sue. 

How notice served. 

Failure of creditor to sue discharges surety; 
exceptions. 

26-10. [Repealed.] 

26-11. Cancellation of judgment as to surety. 
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sheriff would have levied the sum required to be collected, 
first, out of the property of the principal if he had sufficient 
for that purpose.” 

Same—Practice of Courts.—It is not the practice of the 
courts to see that evidence of suretyship is produced and 
such fact inserted in the judgment, in the absence of the 
defendants and without any averment or request on their 
part. Morehead Banking Co. v. Duke, 121 N. C. 110, 28 S. 
E. 191. 

Effect of Not Alleging Suretyship.—In Bank y. McArthur, 
261 Fed. 97, 103, it was said that “‘It would not seem thai, 
by failing to set up his suretyship in the action brought py 
the American National Bank on the note, McArthur lost any 
equitable rights against McBryde to which he was entitleu 
as surety. It is true, as held in Gatewood v. Leak, 99 N. C. 
357, 6 S. E. 635, that the surety, who has failed to set up tae 
fact and have it found as provided by the statute, cannot 
enjoin the plaintiff in the judgment from proceeding to sell 
his land for its satisfaction. Neither McArthur nor plain- 
tiffs may enjoin the bank from enforcing its judgment 
against himself until it has exhausted McBryde’s property.” 

The magistrate is not bound to discriminate except upon 
the application of, and due proof by, the surety. Stewart 
v. Ray, 26 N. C. 269. 

Effect of Finding of Jury.—Where a suit is brought at 
law against two persons, a finding of the jury, that one of 
the defendants is principal, and the other surety, if binding 
at all between the parties, does not in equity establish the 
relation of suretyship. Lowder v. Noding, 43 N. C. 208. 

When Execution Does Not Distinguish—Where an exe- 
cution against two does not distinguish which is principal 
and which surety, the sheriff has a right to collect it from 
either; and the sheriff may collect it from the surety, thouga 
the plaintiff in the execution directed him to collect it from 
the other. Shuford yv. Cline, 35 N. C. 463. 

Right of Surety to Subrogation.—See notes to § 26-3. 

Right of Suretv to Assign Judgment.—It was stated by 
the Supreme Court of this state in Barringer vy. Boyden, 
52 N. €. 187: “The right of a surety to keep alive a judy- 
ment, which he has paid, by having an assignment made to 
a stranger for his benefit, is unquestionable. When he ad- 
vances the money, he has a clear equity (if he desires it) 
to be subrogated to the rights of the creditor, and to use the 
creditor’s judgment :for the purpose of coercing payment 
against the principal. Whether money advanced in such a 
way be an extinguishment or a purchase seems to be a 
question of intention. If it be paid, and nothing be said or 
done to show a contrary intendment, an extinguishment 
will be presumed; but if an assignment be made to one not 
a party, so as to show a purpose to keep it alive, it is suffi- 
cient. That a party defendant furnishes the money, and 
that the assignment is made on a day subsequent to the ad- 
vancement of the money, can make no difference, provided 
it was intended, at the time it was advanced, as a purchase 
and not as a payment.” Bank v. McArthur, 261 Fed. 97, 103. 

Signing on Faith of Creditors Representations.—Persons 
signing a note as surety upon faith in the creditor’s rep- 
resentation that another will sign as co-surety, leaving the 
note with the creditor for that purpose, are not bound there- 
on to such creditor upon the failure of the fulfillment of tne 


representation. Bank v. Hunt, 124 N. C. 171, 32 S. E. 546, 
cited and distinguished. Bank yv. Jones, 147 N. C. 419, 61 
S. BE. 193. 


Bond Joint and Several on Face.—Although the bond is 
joint and several on its face it can be shown by parol that a 
party thereto is a surety. Brandt on Surety, secs. 29 and 30. 
Coffey v. Reinhardt, 114 N. C. 509, 510, 19 S. E. 370. 


Statute of Limitations—If the purchaser of a note before 
maturity, for value and without notice, subsequently re- 
ceives notice that a party thereto is a surety and delays 
action for three years after maturity the surety will be pro- 
tected by the three years’ statute of limitations. Coffey v. 
Reinhardt, 114 N. C. 509, 19 S. E. 370. 
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§ 26-2. Principal liable on execution before 
surety.—When an execution, indorsed as afore- 
said, shall come to the hands of any officer for 
collection, he shall levy on all the property of 
the principal, or so much thereof as shall be nec- 
essary to satisfy the execution, and, for want of 
sufficient property of the principal, also on the 
property of the surety, and make sale of all the 
property of the principal levied on before that of 
Semsurety, (Rev., s. 2841; Code, s, 9101; R. C., 
051, 8. 125; 1826, c. 31,,s.. 2; C..S,3962.) 


Surety’s Interest in Collateral — The pprinciple is 
stated by Ruffin, C. J., in these words: “The surety is 
entitled to the benefit of every additional or collateral 


security which the creditor gets into his hands for the debt 
for which the surety is bound, as soon as such a security is 
created, and by whatever means the surety’s interest in it 
arises; and the creditor cannot himself, nor by any collusion 
with the debtor, do any act to impair the security or destroy 
the surety’s interest.’”’ Nelson v. Williams, 2 Dev. & B. Eq. 
118., See also Smith v. Mcleod, 3 Ired. Eq. 390; Cooper v. 
Wilcox, 2 Dev. & B. Eq. 90; Bank v. Homesley, 99 N. <. 
Saugnors, BH. 797. 


§ 26-3. Summary remedy of surety against 
principal. Any person who may have paid money 
for and on account of those for whom he became 
surety, upon producing to the superior court, or 
any justice of the peace having jurisdiction of 
the same, a receipt, and showing that an execu- 
tion has issued, and he has satisfied the same, 
and making it appear by sufficient testimony that 
he has laid out and expended any sum of money 
as the surety of such person, may move the court 
or justice of the peace, as the case may be, for 
judgment against his principal for the amount 
which he has actually paid; a citation having 
previously issued against the principal to show 
cause why execution should not be awarded; and 
should the principal not show sufficient cause, 
the court or justice shall award execution 
against the estate of the principal. (Rev., s. 2842; 
Code, s. 2093; R. C., c. 110, s. 1; 1797, c. 487, s. 1; 
Cc. S. 3963.) 


T. General Considerations. 
II. Subrogation. 
III. Assignments. 


I. GENERAL CONSIDERATIONS. 


Editor’s Note.—See 13 N. C. Law Rev. 116. 

The words “Superior Court” used in this section mean the 
clerk of the Superior Court. Bank v. Hotel Co., 147 N. C. 
594, 61 S. E. 570. 

Cannot Sue in Tort.—A surety who has paid money for his 
principal cannot sue him in an action of tort. Ledbetter v. 
Torney, 33 N. C. 294. 

Citation Issued to Prircipal.—The section providing that a 
surety who shows that he has paid out money upon a judg- 
ment against his principal and himself may have a citation 
issued to the principal by the clerk to show cause why 
execution should not be awarded him therefor, is constitu- 
tional. Bank v. Hotel Co., 147 N. C. 594, 61 S. E. 570. 

Notice to Corporation to Show Cause.—A notice issued by 
a court of competent jurisdiction, served upon the secretary 
and treasurer of a corporation, to show cause why an execu- 
tion should not be awarded in favor of a surety who has 
paid a judgment against the corporation and himself, which 
sets out the date and amount of the judgment, the relation 
of the parties, that the surety has actually expended money 
in payment of said judgment, and that the principal has not 
reimbursed him, is a compliance with the section. Bank v. 
Hotel Co., 147 N. C. 594, 61 S. E. 570. 

Validity of Order.—While, under the section the court may 
not revive a dormant judgment against the principal and 
the surety, an order otherwise valid is not rendered void by 
the addition of the words “that the judgment heretofore 
rendered«is hereby revived, to the end that execution may be 
issued.’? The last sentence will be regarded as surplusage. 
Bank v. Hotel Co., 147 N. C. 594, 61 S. E. 570. 

When Surety Entitled to Action for Money Paid.—A judg- 
ment against a surety will not entitle him to maintain an 
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action for money paid to the use of the defendant, until it 
has been satisfied. Hodges v. Armstrong, 14 N,. C. 253. 

To enable a surety to recover for money paid to the use 
of his principal, he must prove an actual payment in satis- 
faction of the debt. Hodges v. Armstrong, 14 N. C. 253. 

Right of Surety When Funds Misapplied.—Where a surety 
prays a judgment against his principal he may recover any 
funds wrongfully converted or misapplied by the principal. 
Fidelity Co. v. Jordan, 134 N. C. 236, 46 S. E. 496. 

Surety Cannot Trace Property.—A surety who has to pay 
the debt, has no equity to follow the specific property which 
the principal debtor purchased with the borrowed money. 
Carlton v. Simonton, 94 N. C. 401. 

Same—Bank Deposits.—Where the principal debtor hor- 
rowed a sum of money, which he deposited in a bank which 
soon afterwards became insolvent, and the surety had to 
pay the debt, the surety has no equity to enjoin the principal 
debtor from collecting the dividends from the insolvent bank, 
until he can recover a judgment. Carlton v. Simonton, 94 
NwCe 401: 

Right against Partnership.—Where a writ is issued against 
two copartners for partnership debt, and one of them is 
arrested and gives bail, such bail, upon being afterwards 
compelled by due course of law to pay the debt, has no 
remedy except against the individual for whom he became 
bail. He has no claim upon the other partner. The case of 
Osborne v. Cunningham, 4 Dev. & Bat., 423, cited and ap- 
proved. Foley v. Robards, 25 N. C. 177. 

Where one endorsed a note at the request of a member of 
a firm for the purpose of obtaining money for the use of the 
firm, and the proceeds were so used, the endorser, upon 
payment of the note, can recover therefor against the firm, 
though no member of such firm signed the note. Springs 
v. McCoy, 122 N. C. 628, 29 S. E. 903. 

When Surety’s Liability Barred by Limitations.—Prop- 
erty mortgaged by an administrator to a surety to secure 
him against loss may be subjected to payment of estate 
debts, though the personal liability of the surety is barred. 
Hooker v. Yellowley, 128 N. C. 297, 38 S. E. 889. 

The obligation of a bond for the forthcoming of property 
is only that the property shall be delivered to’ the officer at 
the time designated, and not that the execution shall be 
delivered to the officer at the time designated and not that 
the execution shall be satisfied; and therefore, if a surety to 
the forthcoming bond before it is forfeited discharges the exes 
cution without the request of his principal, such surety can- 
not maintain an action against his principal for money exe 
pended for the latter’s use, although by the payment of the 
money in satisfaction of the execution the bond was dis- 
charged. Gray v. Bowls, 18 N. C. 437. 

When Mortgage Inures to Benefit of Creditors——A mort- 
gage given by an administrator to a surety on his bond to 
secure the latter against loss inures to the benefit of the 
creditors of the estate. Hooker v. Yellowley, 128 N. C. 297, 
38 S. E. 889. 

Bond of Guardian in Suit on Behalf of Ward.—Where a 
guardian, having given a bond for the prosecution of a suit 
by him on behalf of his ward and signed the same individ- 
ually, was compelled to pay the costs of the suit out of his 
individual estate, he cannot recover the same under the 
provisions of this section, which gives a summary method 
for reimbursement of a surety who has paid imoney for an- 
other. Green v. Burgess, 117 N. C. 495, 23 S. BE. 439. 


II. SUBROGATION. 


Subrogation Explaired. — Subrogation is the substitution 
of another person in the place of a creditor, so that the 
former can succeed to the rights of the latter in relation to 
the debt, and to entitle one to such equitable relief, he must 
have paid the money upon request or ‘as surety or under 
some compulsion made necessary by the adequate protection 
of his own rights. Liles v. Rogers, 113 N. C. 197, 18 S. E. 104, 

Legal subrogation is based upon payment and exists where 
one who has an interest to protect or is secondarily liable 
makes payment, while conventional subrogation, so named 
from the convention or agreement of the civil law, is 
founded upon the agreement of the parties, which really 
amounts to an equitable assignment. Liles v. Rogers, 113 N. 
C. 197, 18 S. E. 104; Bank v. Bank, 158 N. C. 250, 73 5) on 
157; Pub. Co. v. Barber, 165 N. C. 478, 488, Sl S. E. 694; 
Joyner v. Reflector Co., 176 N. C. 274, 278, 97 S. E. 44. 

The doctrine of equity, upon which subsequent cases have 
been ruled, was announced in Deering v. Earl of Winchel- 
sea (1787) White & Tudor’s L. C. Eq. 784, and Pomeroy, 
Eq. (3d Ed.) 1419, in which it is said: “By the fact of pay- 
ment the surety becomes an equitable assignee of all such 
securities, and is entitled to have them assigned and de- 
livered up to him by the creditor, in order that he may en- 
force them for his own reimbursement and exoneration. If, 
therefore, the creditor refuses to surrender up such securi- 
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ties, the surety may maintain an equitable suit to compel 
their assignment and surrender. Bank vy. McArthur, 261 
Fed. 97, 103. 

It is held that an indorser on a note may pay it and ae- 
mand its delivery, and if the contract has been merged into 
a judgment, his right is to an assignment of the judgment 
and enforce it for his own benefit. Eno v. Crook, 10 N. 
Y. 66; Freeman on Judgments, 471; Lennox v. Prout, 3 
Wheat. 521, 4 IL. Ed. 449. The principle is clearly stated by 
Prof. Langdell: “If payment of a debt be secured by a 
pledge of the debtor’s property, and also by the obligation 
of a personal surety, and the surety pay the debt, equity 
will compel the creditor to deliver the pledge to him and not 
to the debtor, though the latter has a clear legal right to 
receive it, the debt being paid and extinguished; i. e., equity 
destroys the legal right of the debtor, and converts the 
creditor into a trustee for surety. ‘This is done upon tne 
theory that the debt is not paid by the surety, but is pur- 
chased by him, and that he is therefore entitled to the 
pledge as an incident of the debt. This, however, is only a 
fiction—a fiction, moreover, which is contrary to law, for 
the payment by the surety extinguishes the debt. Equity 
does this under the name of subrogation, and _ per- 
haps her best justification is that she borrowed both tue 
name and the thing from the civil law.’”? Bank v. McArthur, 
261 Fed. 97, 103. 

A surety paying the debt of his principal is entitled to 
be subrogated to all the rights of the creditors, against a 
co-surety as well as against the principal, and this includes 
the right to have a judgment which he has paid assigned to 
a trustee for his benefit, so as to compel his co-surety to 
pay his pro rata part. Peebles v. Gay, 115 N. C. 38, 20 S. 
iD) abn 

In Brandt on Suretyship, sec. 347, quoted in Tripp v. Har- 
ris, 154 IN. C. 296, 2995 70 SBS 4705 iteis) saids “A ‘surety 
who pays the debt of his principal is entitled to subroga- 
tion to a mortgage given by the principal to the creditor for 
the security of the debt. and he may, with or without a 
formal assignment thereof, have the same foreclosed in his 
own name, for his benefit.’’ ; 

Where a surety, as such, paid the whole of a debt, then 
the section gives him a right of action against co-sureties 
at law, and also such priority as the creditor would have 
had as a claimant against his principal’s estate. Holden v. 
Strickland, 116 N. C. 185, 195, 21 S. E. 684. 

Rights Acquired.—The party for whose benefit the doc- 
trine of subrogation is invoked and exercised can acquire 
no greater rights than those of the party for whom he 1s 
substituted, and if the latter had not a right of recovery 
the former can acquire none. Sheldon on Subrogation, sec. 6; 
Clark v. Williams, 70 N. C. 679; Liles v. Rogers, 113 N. C. 
197, 201, 18 S. E. 104. 

An endorser or surety who pays the indebtedness is sub- 
rogated to the rights of the creditor as against the property 
of the debtor. Ex parte Pittinger, 142 N. C. 85, 54 S. EB. 845. 

A surety to an administration bond who paid one-half of 
a debt recovered against the insolvent administrator is xot 
subrogated to the rights of the creditor whose debt he paid, 
but to the right of the administrator for whom he paid it. 
Clark v. Williams. 70 N. C. 679. 

Same—Liens and Securities—A surety who pays the debt, 
is subrogated to all the specific liens and securities which 
the creditor has against the principal debtor. Carlton v. 
Simonton, 94 N. C. 401. 

When Doctrine Cannot Be Invoked.—If a surety pays a 
judgment and has it entered “satisfied,” without having it 
assigned to a trustee for his benefit, the remedy of subro- 
gation is lost. Peebles v. Gay, 115 N. C. 38, 20 S. E. 173. 

Where several or successive obligations of suretyship he 
not in substance and nature for the same thing, and have 
no relation to or operation upon each other, the doctrine of 
subrogation can not be invoked. Liles v. Rogers, 113 N. C. 
1975218 ton 104. 

Same—Corporation Note.—The endorsers on a note of a 
corporation secured by mortgage on its property are not en- 
titled to subrogation, either legal or conventional, when it 
is ascertained that the note was naid by the corporation, 
and not the endorsers, and where there is evidence that the 
latter had paid it, the question should be submitted to the 
jury. Joyner v. Reflector Co., 176 N. C. 274, 97 S. E. 44. 

Rights of Surety against Party Receiving Money with 
Full Knowledge.—A surety company which has been called 
upon to pay a devastavit committed by its principal, an 
administrator, is entitled to be subrogated to the rights of 
the creditor against a party who received the money with 
knowledge of its wrongful appropriation, and his rights are 
exactly those of the creditor. Caviness v. Fidelity Co., 140 
ING. a8, 52. hanes 

A surety, omitted in the deed in trust to secure the sure- 
ties, is entitled to be subrogated to the rights of his co-sure- 
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ties pro tanto, if he has paid the debts, and the payees in 
the notes have a superior equitable right of subrogation to 
the benefit of any security given by the principal debtor to 
his sureties. Ijames v. Gaither, 93 N. C. 358, 362; Sherroa 
v. Dixon, 120 N. C. 60, 63, 26 S. E. 770; Harrison v. Styres, 
74 N. C. 290; Wiswall v. Potts, 58 N.C. 184, 189. And 
this is true whether they knew of it or not. Matthews v. 
Toyce, 85 N. C. 258, 266; Brandt on Suretyship, sec. 282; 
Blanton & Co. v. Bostic, 126 N. C. 418, 420, 35 S. E. 1035. 


III. ASSIGNMENTS. 


Preservation of Lien by Assignment.—A surety may pre- 
serve the lien of judgment against the principal and himself 
by paying the judgment creditor and having the judgment 
assigned to a third person for his own benefit; and this also 
applies to a judgment against his co-sureties and himself in 
enforcing an equality of obligation between them. Fowle v. 
McLean, 168 N. C. 537, 84 S. EF. 852. 

A surety who pays the amount recovered against him and 
his principal, or co-sureties, may have the judgment as- 
signed to another in trust for his use, and it will continue 
in force for his benefit; and he may, upon motion in the 
cause, have satisfaction of the judgment entered, even 
against the consent of the assignee. State v. Hearn, 109 N. 
C. 150, 1s Smee n05. 

Assignment of Right by Surety.—Where one of two de- 
fendants has paid a joint judgment upon a note against 
them both, and has the judgment assigned to another tor 
his use, who brings action to recover against the other judg- 
ment debtor, he may, as between themselves, show that the 
defendant in the second action was the principal payee, and 
that he, the plaintiff, was an indorser, though not pleaded 
in the original action, and recover the full amount of the 
judgment he has paid, the action being, in substance, one 
by the surety on the note to recover against the principal} 
thereon. Haywood v. Russell, 182 N. C. 711, 110 S. E. 81. 

When One-half of Judgment Paid and Other Assigned.— 
Where a surety who paid and had satisfaction entered as to 
one-half of a judgment against himself, his principal and 
a co-surety, and procured the judgment as to the other half 
to be assigned to a trustee for his benefit, it was in effect 
the same as if he had procured the whole judgment to be so 
assigned. Peebles v. Gay, 115 N. C. 38, 20 S. E. 173. 

When Assignment of Security Taken—If an assignment 
of the security is taken, the surety may have his redress 
upon it immediately in the name of the creditor but while 
it is not in force, the surety can not maintain an action for 
the money paid for the assignment. Hodges v. Armstrong, 
14. N.. (@22532 

When Person Charged with Notice of Assignment. — 
Where a judgment against a principal and the sureties on 
a note is paid by the sureties, and an assignment thereof is 
made to a trustee for the benefit of the sureties, but by a 
mistake payment is entered on the judgment record, which 
is afterwards corrected by the entry thereon of the assign- 
ment, a person taking a mortgage on the property of the 
judgment debtor, after the assignment is entered on the 
record, takes with notice of the assignment. Patton v. 
Cooper, 132 N. C. 791, 44 S. E. 676. 


§ 26-4. Subrogation of surety paying debt of 
deceased principal. — Whenever a surety, or his 
representative, shall pay the debt of his deceased 
principal, the claim thus accruing shall have such 
priority in the administration of the assets of the 
principal as had the debt before its payment. 
(Rev., s. 2843; Code, s. 2096; R. C.; ec. 110, s. 43 
1829, -c:. 235; Cy Si 3964.) 


Scope. — This section which confers on the claim of a 
surety, paying the debt for which he is surety, the dignity, 
in the administration of the assets of the principal, which 
the debt, if unpaid would have had, applies to a judgment 
whether the payment be made before or after the death o1 
the principal. Drake v. Coltrane, 44 N. C. 300. 

When Co-surety Deemed Bond Creditor. — A co-surety, 
who pays the bond debt for which the other surety is 
equally bound, shall be deemed a bond creditor in the ad- 
ministration of the estate of the deceased co-surety, under 
the act of 1828 as construed in Drake v. Coltrane, 44 N. CG. 
300; Howell v. Reams, 73 N. C. 391. 

When a plaintiff, a co-surety, discharged the bond debt, 
for the payment of which the defendant’s intestate was 
equally bound, he becomes a bond creditor as to the assets 
of the intestate; and when, pending an action for contribu- 
tion, the administrator paid off the bonds voluntarily, of 
equal dignity with said surety debt, having previously paid 
an open account, he committed a devastavit to the extent of 
the plaintiff’s claim for contribution, such claim being for 
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a sum smaller than the bonds so preferred and the open 
account. Howell v. Reams, 73 N. C. 391. 

Applied, in subrogating widow to rights of mortgagee 
where policy in which she is named beneficiary is as- 
signed to and paid to mortgagee, in Russel v. Owen, 203 
N. C. 262, 165 S. E. 687. 

a in Brown v. Mclean, 217 N. C. 555, 8 S. E. (2d) 


§ 26-5. Contribution among sureties. — Where 
there are two or more sureties for the perform- 
ance of a contract, and one or more of them may 
have been compelled to perform and satisfy the 
same, or any part thereof, and the principal shall 
be insolvent, or out of the state, such surety may 
have and maintain an action against every other 
surety for a just and ratable proportion of the 
sum which may have been paid as aforesaid, 
whether of principal, interest or cost. (Rev., s. 
2844; Code, s. 2094; R. C., c. 110, s: 2; 1807, c. 
722: C. S. 3965.) 


I. The Right to Contribution Generally. 
II. When Surety Obtains Advantage over Co-sureties. 
III. Contribution Enforced. 
A. In General. 
B. Actions and Incidents Thereto. 


I. THE RIGHT TO CONTRIBUTION GENERALLY. 


Editor’s Note.—Atwater v. Farthing, 118 N. C. 388, 24 S. 
E. 736, was a case where A endorsed a note for the maker, 
and subsequently, but before it was discounted, F endorsed 
it. The principal became insolvent and left the state. A 
paid the note. The court held that F was a co-surety, and 
that the doctrine of contribution was applicable for A’s 
benefit. Mr. Justice Furches, who delivered the opinion of 
the Court, said that the decision was governed by Daniel v. 
McRae, 9 N. C. 590 and Dawson v. Pettway, 20 N. C. 531. 
There are a number of other cases to the same effect, but 
these two seem to be the leading ones. The learned Justice 
concluded the opinion by saying: “It was admitted by the 
learned counsel who argued for the defendant that Daniel v 
McRae, supra, was against him. But he contended that this 
opinion was not supported by principle and was in conflict 
with the adjudged cases of nearly every State of the Union, 
and that it had been severely criticised by this Court. But 
whether it was put on sound business principles or not (and 
we do not say that it was not), and whether it has been 
criticised or not (and we must admit that it has been), it 
has stood for itself since 1823; and although it was criticised 
by Gaston, J., delivering the opinion of the Court in Daw- 
son v. Pettway, supra. in 1839, he then said it has been 
too long the recognized law of the State to be reversed, even 
admitting that the reasoning upon which it was foundeu 
was not sound. And if it had been the recognized law in 
1§39 for too great length of time to be changed, how much 
greater is that reason now, after a period of more than fifty 
years since that opinion was rendered? According to this 
opinion, the defendants were co-sureties and subject to the 
doctrine of contribution. We can add nothing to the argu- 
ment contained in these cases, and we do not propose to 
re-occupy this field of discussion, exhausted by Judge Hen- 
derson and Judge Gaston more than fifty years ago.” 

Rule of Contribution—The rule of contribution is founded 
upon the maxim that “equality is equity,’ and not upon 
contract. It is a rule of common justice whereby parties who 
undertake to account for the default or miscarriage of an- 
other, should equally bear the burden imposed by a failure 
of their principal. As between them, there is no agreement 
implied, but an equitable presumption raised by the fact of 
the payment by one, that the others will equalize the burden 
thus borne by him, by paying to him such sum as will make 
the loss equal upon each, which can be rebutted by showing 
that there was an agreement, whether verbal or written, to 
the contrary. 1 Brandt Suretyship and Guaranty, Sec. 261. 
Smith vy. Carr,.128 N. C. 150, 153, 38 S. EB. 7323, Allen. v. 
Wood, 38 N. C. 386. 

This maxim can only be applied to those whose situations 
are equal; otherwise equality is not equity, and hence if one 
surety stipulate for a separate indemnity, the equality of 
situation between him and his co-surety ceases, and the 
maxim does not apply. Moore v. Moore, 11 N. C. 358. 

It is broadly stated in 2 Brandt Suretyship 309, that “A 
surety who pays his principal’s debt is entitled to be sub- 
rogated to all the rights and remedies of the creditor against 
his co-surety in the same manner as against the principal.” 
This is founded in reason and justice, and up to the adop- 
tion of our present Constitution was enforced in the courts of 
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equity. Art IV, sec. 1, of the Constitution abolished the 
distinction between actions at law and suits in equity, 
leaving such rights and remedies to be enforced in the one 
court, which theretofore had administered simply legal rights. 
Peebles v. Gay, 115 N. C. 38, 41, 20 S. E. 173. 

The liability of sureties among themselves is controlled py 
the equitable principle of equality arising out of a common 
risk, and in case of insolvency or nonresidence these rights 
are adjusted by reference to the number of sureties who are 
solvent or who have property available to process within the 
jurisdiction of the court. Fowle v. McLean, 168 N. C. 337, 
84 S. E. 852. 

Same—Primary and Conditional Liability. — The equitable 
doctrine of contribution is enforced upon the principle that 
those engaged in a common hazard in the same degree or re- 
lation should bear the loss equally, but where one is surety 
and the others indorsers, the liability of the former is primary 
and of the latter a conditional one, and not being in the same 
situation with regard to the hazard, the surety is not en- 
titled to contribution from the indorsers. Edwards v. Jeffer- 
son Standard Life Ins. Co., 173 N. C. 614, 92S. E. 695. 

Presumption of Equity.—Co-principals and co-sureties are 
presumed to assume equal liability, but this presumption may 
be rebutted by parol evidence. Smith v. Carr, 128 N. C 
ISO, shunner Zon. 

Surety for Other Sureties.—It is entirely competent for one 
person to become surety for other sureties, or to limit the 
extent of his liability with respect to other sureties. ‘The 
test of liability is the intent of the parties as indicated by 
their agreement. Citizens Nat. Bank v. Burch, 145 N. C. 316, 
DL LOLOy Doom ele 

Sureties on Successive Guardianship Bonds.—The sureties 
to the successive bonds of a guardian stand in the relation 
of co-sureties, one bond to the other or others, and are liabie, 
in case of insolvency of the guardian, to contribution 1 
proportion to the amount of the several penalties of the 
bonds. The risk they take is a joint risk, and there is an 
implied engagement or obligation, each set of sureties wita 
the other, to bear any loss which may fall on them propor- 
tionally, as above stated; or, if it is borne by one class, to 
contribute by way of reimbursement. Bell v. Jasper, 37 N. 
C. 597; Jones v. Hays, 38 N. C. 502; Bright vy. Tennon, 83 
Ns Co 184, 

Where a guardian gives several successive bonds for the 
faithful discharge of his trust, the sureties on each bond 
stand in the relation of co-sureties to the sureties on every 
cther bond; the only qualification to the rule being that 
the sureties are bound to contribution only according to the 
amount of the penalty of the bond in which each class is 
bound. Jones v. Hays, 38 N. C. 502. 

All the bonds given by a guardian are but securities for 
the same thing, and the sureties on each are bound to con- 


tribution, but their liabilities are in proportion to the 
amount of their respective bonds. Jones v. Blanton, 41 N. C. 
115. 


When Surety Should Answer for Default and Stop Costs. 
—As a general rule, upon the default and insolvency of a 
principal, a surety should answer for the default, and not 
unnecessarily let cost be run up where the liability and 
amount thereof is clear. But where, as in the instant case, 
the guardian claimed to have settled with and paid tie 
wards, it was prudent in plaintiff in regard to his own in- 
terests and as an act of justice to his co-sureties on other 
bonds, to incur costs to the point of developing how the 
fact of alleged settlement was, and to this effect are the 
authorities. Brandt Suretyship, sec. 248; McKinson v. 
George, 2 Rich. (S. C.) Eq., 15; Fletcher v. Jackson, 23 Vt- 
593; Bright v. Lennon, 8&3 N. C. 184, 188. 

The costs incurred by one surety, or one set of sureties, are 
not always to be regarded as a loss borne to which in equity 
contribution may be had. but it would seem to depend om 
the prudence and bona fides of the defense by which they 
were incurred. Bright v. Lennon, 8&3 N. C. 184, 188. 

Assets Given Up by Mistake of Law.—Where A and B 
were co-sureties on an administration bond, and being sued 
upon the same by one of the next of kin, and while the 
suit was pending compromised the same under the advice ot 
counsel and from an honest belief that both were liable to 
a larger sum on account of the devastavit and insolvency of 
their principal, and it is afterwards discovered that B, who had 
administered on the estate of the principal, had, by a mis- 
apprehension of law, but acting under legal counsel, and in 
good faith, erroneously given up assets of their principal to 
another claim, which, if they had been held by him, would 
have saved them both from loss by this suretyship, yet it 
was held that A could not sustain a bill to throw the whole 
loss on B, there being no evidence that B had concealed 
from A the fact of having thus parted with the assets and 
not making any allegation of fraud or imposition on tne 
part of B. Brandon v. Medley, 54 N. C. 313. 
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Release of Principal—A surety who seeks to recover from 
a co-surety a ratable part of money paid must take care to 
do no act which will prevent the co-surety from having re- 
course against the principal. If, therefore, he release the 
principal, it is a discharge of the co-surety. Draughan v. 
Bunting, 31 N. C. 10. 

Sureties on Sheriff’s Tax Bond.—The right of contribution 
does not exist between sureties of the different bonds of a 
sheriff as tax collector. McGuire v. Williams, 123 N. C. 349, 
S02, OL) Oa ya O2/~ 

When One Surety in Fact Surety for Co-surety.—Where 
A. and B. signed a negotiable note apparently as joint 
principals, when, in fact, the latter was surety for the former 
and the appellant signed the note by writing his name 
across the back, with the word “surety”? underneath, it was 
held that in the absence of any evidence that appellant knew 
of the relation between the makers, he was surety for the 
two, and that surety B. could not compel contribution. 
Citizens Nat. Bank v. Burch, 145 N. C. 316, 317, 59 S. E. 71. 

Released by Securing Part of Debt.—If there be severai 
sureties for the same principal, and one of them be fixed 
. with the payment of the whole debt, or of more than his 
rateable part thereof, the others, who are solvent, shall be 
compelled to contribute, in order to equalize the loss. But 
if by any agreement between the sureties, one of them is 
released by the creditor, upon his securing the payment of 
a certain part of the debt, he shall not afterwards be called 
upon to contribute to one or more of the remaining sureties, 
for a loss arising from the deficiency of another to them. 
Moore v.. Isley, 22 N..C. 372. 

Agreement between Sureties.—There can be no doubt that 
after two persons have become sureties for a common princi- 
pal they may, by agreement between themselves, renounce 
their right to take benefit from any securities they may 
respectively obtain. and each look out for himself exclusiveiy 
for an indemnity from the principal or for contribution from 
another co-surety. Tong v. Barnett, 38 N. C. 631; Commis- 
sioners v. Nichols, 131 N. C. 501, 505, 42 S. E. 938. 

Where the land of one of two sureties of a third person was 
sold under execution for the debt, and the other surety and 
a third person bid it off, it was held that an agreement by the 
surety who owned the land to take the whole debt upon 
himself and satisfy the execution in return for an assign- 
ment of the bid to him, was.a promise to pay his own debt 
and not affected by the statute of frauds; and in such case 
the surety who paid could not obtain contribution from his 
co-surety. Hockaday v. Parker, 53 N. C. 16. 


II. WHEN SURETY OBTAINS ADVANTAGE OVER 
CO-SURETIES. 

Property Advanced by Principal to One of Sureties.—Where 
money is advanced by the principal to one of the sureties, 
to discharge the debt, before the debt is actually discharge‘, 
the co-surety may file his bill in equity for an account and 
for relief but if the money is paid by the principal after tne 
debt has been discharged by the sureties, to one of two 
sureties, to reimburse both, then the co-surety has his 
remedy against the surety receiving the money, by an ac- 
tion at law for money had and received, and, therefore, can 
not support a suit in equity. Allen v. Wood, 38 N. C. 386. 

An indemnity obtained from a principal by one of two co- 
sureties, after the risk is incurred, inures equally to the 
benefit of both. Pool v. Williams, 30 N. C. 286. 

Where the principal placed property in the hands of a 
surety sufficient to satisfy the debt, and then left the State, 
it was held that a third person, also bound for the debt as 
surety, having been compelled to pay it, might recover its 
amount from the person who had received the property 
without making a previous demand. Parham vy. Green, 64 
N. C. 436, citing with approval Draughan vy. Bunting, 31 N. 
C. 10, 12; Hall v. Robinson, 30 N. C. 56, 58; Sherrod v. Wood- 
ward, 15 N. C. 360; .Norfleet v. Cromwell, 64 N. C. 1. 

When two persons engage in a common risk as sureties 
for a third and one of them subsequently takes an indemnity 
from the principal debtor it inures to the benefit of both. 
Fagan v. Jacocks, 15 N. C. 263; Gregory v. Murrell, 37 N. 
C. 233, 236; Hall v. Robinson, 30 N. C. 56. 

Separate Indemnity.—_In Long v. Barnett, 38 N. C. 631, 
Ruffin, C. J., speaking for the court said: ‘‘As one, when 
he is about to become .a surety with others, may stipulate 
for a separate indemnity from the principal to him, and the 
co-sureties would be only entitled to a surplus after his 
reimbursement. Moore v. Moore, 11 N. C. 358; 15 Am. 
Dec. 523.’”? Commissioners v. Nichols, 131 N. C. 501, 505, 42 
S. EB; 938. 

When Indemnity May Be Reached.—The indemnity taken 
by one surety can be reached by the other only in two cases, 
either when it was taken in fraud, or for the benefit of the 
other. Moore v. Moore. 11 N. C. 358. 

Before and after Severance of Relationship.—While the 
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relation of joint sureties exists, funds received by one ot 
them (except under special circumstances) for the discharge 
of, or as an indemnity against, his liability, are to be ap- 
plied for the common benefit of the sureties. But after that 
connection has been severed by an agreement among the 
sureties, each of them has his distinct and several claim to 
prosecute, because of what he has paid for his principal, or 
for an insolvent joint surety; and the others have no rignt 
to demand participation in what his diligence may enabie 
him to procure, while thus prosecuting his several claims. 
Moore v. Isley, 22 N. C. 372. 

When Advantage Lost by Laches. — Where the surety 
merely had a deed of trust for certain property, as an in- 
demnity, executed by the principal, and neglected to have 
it registered, so that the property was sold by other crede 
itors, the co-surety is not entitled, on account of this laches, 
to make him responsible for the value of the property. Peol 
v. Williams. 30 N. C. 286. 

Supplementary Surety.—Where one of two sureties claims 
to be a supplemental surety by agreement, the burden is 
upon him to show the agreement. Carr v. Smith, 129 N. C. 
232, 59-0: En 83k 

Parties.—One of three joint solvent sureties cannot sus- 
tain a bill against either of his co-sureties for contribution 
out of a fund alleged to have been received by that surety 
for his indemnity from the estate of an insolvent co-surety, 
without making the other a party.. Moore v. Isley, 22 N. C 
O/k. 


Ill. CONTRIBUTION ENFORCED. 
A. In General. 


Accommodation Maker and Endorser.—An accommodation 
niaker who pays a note may recover contribution from an 
accommodation endorser of the note where they intended to 
become co-sureties. Gilliam v. Walker, 189 N. C. 189, 126 
S. E. 424. 

Co-surety Paying Bond Debt Deemed Bond Creditor. — 
In Howell v. Reams, 73 N. C. 391 it was held that a co- 
surety who pays the bond debt, for which the other surety 
is equally bound, shall be deemed a bond creditor in the 
administration of the estate of the deceased co-surety. 
Peebles v. Gay, 115 N. C. 38, 41, 20 S. E. 173. 

Liable for Ratable Part of Debt Only.—The section pro- 
vides that where one or more sureties have been compelled 
to satisfy the contract of their principal, they may sue their 
co-sureties for their ratable part of the debt paid for the 
principal. Peebles v. Gay, 115 N. C. 38, 41, 20 S. E. 173. 

There was a judgment against the principal and two sure- 
ties, and an execution levied on the property of one of the 
sureties. A bought this property from this surety, pend- 
ing the levy, and afterwards obtained an assignment of the 
judgment to enable him to have the whole amount satis- 
fied out of the property of the co-surety, and issued an ex- 
ecution for that purpose. It was held that he was restrained 
from collecting out of the co-surety more than the fair 
proportion which the latter owed, whether A had actual 
notice of the lien of the execution or not. Dobson v. 
Prather, 41 N. C. 31, citing with approval the cases’ of Gii- 
key v. Dickerson, 2 Hawks, 341; Brassfield v. Whitaker, 4 
Hawks, 309; Bell v.' Hill, 1 Hay. 72; Ricks v. Blount, 4 Dev., 
128; and Jones v. Judkins, 4 Dev. & Bat., 454. 

Rights of Surety Paying Entire Debt.—Under the act. of 
1807, now this section, one surety may recover at law from 
another his ratable proportion of the debt of the principal, 
but the rights of the surety who pays the debt are not en- 
larged nor is the co-surety deprived of any just grounds of 
defense which would before have been available to him in 
equity. Hall v. Robinson, 30 N. C. 56. 

In Case of Absent Co-surety.—A co-surety must make 
contribution, without regard to the share of contribution, 
which the absent co-surety would have had to pay, had ne 
been within the reach of the process of our courts. Jones 
v. Blanton, 41 N. C. 115. 

Accommodation Endorser Not Liable as Co-surety. — 
Where A, as surety, signed the note of B, payable to C, 
and it was endorsed by C, at the request and for the accom- 
modation of B, there being no contract between A and C 
whereby they agree to become co-sureties of B, it was held 
that A had no right to contribution from C. Smith v. 
Sinith, Woe Ne 173 

Liability Need Not Be Fixed by Judgment.—It is not 
necessary, to entitle a surety to maintain an action for con- 
tribution, that the amount of his liability which was paid 
by him should be fixed by a judgment. Bright v. Lennon, 
83 N. C. 184. 

Statute of Limitations—In the case of a surety’s payment 
and action for contribution against the co-surety, the stat- 
ute of limitations runs only from the payment. Sherrod v. 


oe 15 N. C. 360; Craven v. Freeman, 82 N. C. 361, 
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A surety who pays money for his principal, may maintain 
an action against his co-surety for his ratable part, without 
first making a demand, and the statute of limitations there- 
fore begins to run from the time of the payment of the 
money. Sherrod v. Woodward, 15 N. C. 360. 

Same—Failure to Plead Limitations When Sued. — A 
surety when sued is not bound to plead the statute of limi- 
tations, but may or may not according to his discretiou. 
Jones v. Blanton, 41 N. C. 115; Street v. Comrs., 70 N. C. 
644; Craven v. Freeman, 82 N. C. 361. And if so, the with- 
drawal of such a plea or a waiver of it ought not to affcct 
and does not affect the right to contribution. The design 
of that plea is to protect against a false and unjust claim or 
one of whose discharge the evidence is lost, but it is not 
obligatory in morals or law to use it to defeat a just debt. 
Bright v. Lennon, 83 N. C. 184, 189. 

A surety to a guardian bond, when sued by the wards, is 
not bound to avail himself of the statute of limitations and 
a failure to do so does not release co-sureties. Jones v. 
Blanton, 41 N. C. 115. 


B. Actions and Incidents Thereto. 


Action at Law for Aliquot Parts.—An action at law by 
a surety for contribution lies only against the co-sureties, 
severally, for the aliquot part due from each. Adams vy. 
Hayes, 120 N. C. 383, 27 S. E. 47. 

Where two sureties on a note to a bank agreed, after the 
insolvency of their principal, to employ a broker to buy 
notes of the bank to an amount sufficient to pay the debt, 
and one of them paid the broker for notes purchased by him, 
and discharged the debt, it was held that he could main- 
tain an action on the case against his co-surety for contri- 
bution. DeRossett v. Bradley, 63 N. C. 17. 

Surety Should Allege Principal’s Insolvency.—When one 
surety brings a bill for contribution against a co-surety, he 
should at least allege that the principal is insolvent, so that 
he can have no redress against him. For the equity of a 
plaintiff, seeking contribution from a co-surety, lies in the 
insolvency of the principal. Allen v. Wood, 38 N. C. 386. 

A surety has no right to call upon his co-surety in equity 
for contribution, without showing that he could not obtain 
satisfaction for the amount he has paid from their common 
principal. Rainey v. Yarborough, 37 N. C. 249. 

When Insolvency Not Alleged and Improper Relief Asked. 
—Where a complaint in an action by a surety for contribu- 
tion, joined the principals as parties, and alleged the con- 
tract of suretyship, payment by the plaintiff and demand of 
the co-sureties “for their contributive shares,’ and asked 
judgment against all, but did not allege insolvency of tue 
principal except by the averment that plaintiff was com- 
pelled to pay the debt, it was held that, though the proper 
relief was not asked, and the insolvency of’ the principals 
was imperfectly alleged, the cause of action will be coa- 
strued, on demurrev, as equitable rather than legal, in order 
to confer jurisdiction below. Adams v. Hayes, 120 N. C. 
Dion 2) ise, Eb. 247. 

Costs Paid by Plaintiff—In an action by a surety of an 
insolvent guardian for contribution against other sureties, 
it is proper to include in the sum adjudged to be raised by 
contribution costs which were paid by plaintiff in an action 
against him as a condition for leave to plead the statute of 
limitations. Bright v. Iennon, 83 N. C. 184. 

When Surety Must Show Actual Money Payment. — 
Where a surety brings an action of assumpsit, for monzy 
paid for the use and at the request of the defendant, against 
his co-surety, to obtain contribution, it is not sufficient for 
him to show that he has given his note for the debt due by 
the principal, and that the same has been accepted by the 
creditor as a payment and discharge of the debt. To en- 
title him to recover in this action, he must prove an actual 
payment in money, or in money’s worth, such as bank notes, 
the note of a third person, or a horse or the like, which is 
valuable in itself to the surety who parts with it. Brisen- 
dine v. Martin, 23 N. C. 286. 

Notice.—In an action for contribution by a surety against 
four different guardian bonds, with different penalties and 
different svureties, some solvent and some otherwise, it 1s 
not necessary that notice should be given before the action 
is brought. Bright v. Lennon, 83 N. C. 184. 

Right to Demand Waived.—Where the plaintiff brings suit 
for contribution against a co-surety on a note, alleging his 
liability as such, and that he had failed or refused reiim- 
bursement to the extent of his liability to the plaintiff, who 
had paid the same, and the defendant answers, denying li- 
ability, and there is no averment that demand had been 
previously made on the defendant, the right to a demand is 
waived by the answer, and the statement of the cause of ac- 
tion, being only defective, is cured., Shuford v. Cook, 164 N. 
C. 46, 80 S. E..61. 

What Co-sureties Must Be Made Parties——A surety, whe 
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has been compelled to pay the debt of his principal, must 
make all his co-sureties parties to a bill for contribution, if 
they are in this State and solvent. But where one is out of 
the jurisdiction of the court, and others are within it, the 
plaintiff, by stating the fact in his bill, is at liberty to 
seep against the latter alone. Jones v. Blanton, 41 NW 

Bp liline 

Principal or Executor Party Defendant.—To a bill brought 
by one surety against his co-surety for contribution, their 
common principal, or, if he be dead, his executor or admin- 
istrator should be made a party defendant. Rainey v. Yar- 
borough, 37 N. C. 249. 

Bankruptcy of Principal—Where it appears that the prin- 
cipal on a note has secured his discharge in bankruptcy 
from his obligations, including a note paid at maturity by 
one of two sureties thereon, and that a few months there- 
after the surety who paid the note brought his action for 
contribution against his co-surety, who has paid nothing, 
the right of action given by Revisal, sec. 2844, now this sec- 
tion, will not, without more, be denied upon the ground that 
it requires the insolvency of the principal, in such cases, to 
be shown at the institution of the action. Shuford v. Coux, 
164 N. C. 46, 80 S. E. 61. 

Interest on Collaterals—In an action against an alleged 
co-surety to recover money paid in settlement of their joint 
liability, the amount received by the plaintiff as interest on 
collaterals deposited, should be deducted from the amount 
paid by plaintiff. Carr v. Smith, 129 N. C. 232, 39 S. E. 
831. 

Discharge of Levy by Co-surety.—A, having a judgment 
against B, as principal, and C, as surety, C, without the con- 
sent of A, has an execution issued and levied upon B.’s 
property. A, has a right to withdraw the execution and dis- 
charge the levy, without making herself liable to C. Forbes 
v. Smith, 40 N. C. 369. 

Principal’s Reputation. to Show Insolvency.—In an action 
for contribution by a surety against his co-surety, the plain- 
tiff may offer evidence of their principal’s insolvency by 
showing his general reputation, and this even after direct 
evidence of the said principal’s insolvency. Leak v. Cov- 
ington, 99 N. C. 559, 6 S. E. 241. 

Record of Judgment in Evidence.—A surety seeking cou- 
tribution from a co-surety can offer in evidence the rece-d 
of a judgment against the surety as such, which, in the 
absence of any suggestion of fraud or collusion in procuring 
the same, is prima facie proof of the damages suffered by 
the said surety. Leak v. Covington, 99 N. C. 559, 6 S. HE. 
241. 

Operation of Parol Evidence Rule. — The rule that parol 
evidence cannot be admitted to contradict a written con- 
tract, applies to actions on the contract itself, but not io 
such as arise collaterally out of it. So, where it appeared 
on the face of a note that certain parties thereto were sure- 
ties, in an action for contribution, parol evidence is admissible 
to show that they were really principals. Williams v. Glenn, 
92, N. Ci. 253, 


§ 26-6. Dissenting surety not liable to surety 
on stay of execution—Whenever any judgment 
shall be obtained before a justice against a princi- 
pal and his surety, and the principal debtor shall 
desire to stay the execution thereon, but the surety 
is unwilling that such stay shall be had, the 
surety may cause his dissent thereto to be entered 
by the justice, which shall absolve him from all 
liability to the surety who may stay the same. 
And the constable or other officer, who may have 
the collection of the debt, shall make the money 
out of the property of the principal debtor, and 
that of the surety for the stay of execution, if 
he can, before he shall sell the property of the 
surety before judgment. (Rev., s. 2845; Code, s. 
S006 eR. Cy Gy'110,)s.- 89 1820pcc,, 6,289001, 2; 50n8. 
3966.) 


§ 26-7. Surety may notify creditor to sue.—In 
all cases where any surety or indorser on any 
note, bill, bond, or other written obligation shall 
consider himself in danger of ‘loss in consequence 
of his contingent liability, either from the insolv- 
ency or misconduct of the principal, in the note, 
bill, bond, or other written obligation, or from 
the negligence of the payee or holder of any 
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such itistrument, it shall be lawful for such surety 
or indorser, at any time after such note, bili, bond, 
or other written obligation becomes due and pay- 
able, to cause written notice to be given to the 
payee or holder of any such paper or obligation, 
requiring him to bring suit on such obligation, 
and to use all reasonable diligence to save harm- 
less such surety or indorser: Provided, nothing 
herein contained shall apply to official bonds, or 
bonds given by any person acting in a fiduciary 
capacity. (Rev., s. 2846; Code, s. 2097; 1868-9, 
Coe Or Sel Oe. 3961.) 


ross Reference.—As to statute of limitations, see subdivi- 
‘sions 1 and 6 of § 1-52. 

Reascnable Compliance.—The requirements of this section 
are reasonably complied with when the holder of a nego- 
tiable note, after receiving notice in accordance with this 
section, within thirty days causes the maker to be a party 
defendant, and it is made to appear that he is a non-resi- 
dent. ‘Taylor v. Bridger, 185 N. C. 85, 116 S. E. 94. 

Protection Secured.—In Moore v. Goodwin, 109 N. C. 218, 
13 S. E. 772, which was a case holding that payment made 
‘by a principal upon a bond, before the cause of action there- 
on is barred against the sureties, arrests the operation of 
the statute of limitations, Mr. Justice Davis, who delivered 
the opinion of the court, said in reference to this section: 
“Counsel says that if several co-obligors owe a debt of $1,000 
under this ruling, if a note or bond shall be credited with 
the pitiful sum of ten cents within every three years, the 
debt may be kept in force against the sureties for a century. 
The hardship and injustice, so eloquently portrayed by 
counsel are without force, in view of the facts that the pay- 
ment must be honestly made, and the credit not falsely or 
fraudulently given, and the surety or indorser, if he shall 
consider himself in danger of being held liable for a century, 
or for a longer time than he may wish, he can easily and 
safely protect himself against such hardship by giving the 
notice prescribed in section 2097 of the Code (now this sec- 
tion).”’ 

This section affords relief to securities in cases not pro- 
vided for in the pre-existing law, by requiring the creditor, 
at the instance of the surety who considers himself in dan- 
ger of loss from his contingent liability, to bring suit, and 
use reasonable diligence in making his money from the 
Principal, and saving harmless the surety, at the hazard of 
fosing his claim upon the latter, if negligent in doing so. 
But official bonds or securities held as collateral are ex- 
cepted from the operation of the act; nor does it reach tne 
Present case, since the requirement of the sureties was 
werbal only, if in other aspects applicable to the present 
wcase. There is no error, and the judgment is affirmed. 
Bank vy. Homesley, 99 N. C. 531, 6 S. E. 797, 798. 

Where an action was brought upon a negotiable instru- 
sent the defendants on its face being joint makers, the 
mere fact that the plaintiff had told one of the defendants, 
without the knowledge of the other, “‘that he would take up 
and carry the note until fall,” was held to constitute an ex- 
tension of payment for a ‘“‘fixed and definite’? period, which 
would operate as a release to such other from liability put 
his remedy is by quia timet notice under this section. Rop- 
erson-Ruffin Co. v. Spain, 173 N. C. 23, 91 S. E. 361. 

Same—Endorser in Blank of Non-Negotiable Paper.—’The 
rights of an endorser in blank upon a non-negotiable note 
are sufficiently protected under the section which provides 
that a surety or endorser on any note, bill, bond or written 
obligation, except those held in trust or as collateral, may 
notify, in writing, the payee or holder, requiring him to 
Dring suit and use all diligence to collect, and if the paye2 
or holder refuses to bring action within thirty days, the 
surety or holder giving notice is discharged. Johnson v. 
Lasstter, los uN. Cordt, JLo. Ea raos 

Surety Released after Thirty Days.—The surety can give 
the holder written notice quia timet to bring suit under this 
section, and if the holder does not do so within thirty days 
the surety will be released. Cole v. Fox, 83 N. C. 463; Cof- 
fey v. Reinhardt, 144 N. C. 509, 512, 19 S. E. 370. 

Legal Duty of Principal.—Except when required by writ- 
ten notice under the section it is not the legal duty of the 
principal to institute a suit against the debtor, or to pursue 
such a suit with diligence and to call to his aid all of the 
remedies provided by the law. Bell v. Howerton, 111 N. &. 
69, 70,0 le Saul. Sols 

When, Inapplicable-—Where there is an agreement in a 
negotiable note that the endorsers will continue to be bound 
motwithstanding an extension of time granted to the maker, 
the endorsers cannot avail themselves of the provisions of 
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this section, when the maker is a nonresident, demand for 
payment after dishonor has been made upon the resident 
endorsers, defendants in the action, and they have delayea 
to give the statutory notice until after action commenced. 
Taylor v. Bridger, 185 N. C. 85, 116 S. E. 94, 


§ 26-8. How notice served.—Such notice shall 
be served by the sheriff or his deputy, who shall 
return it to the party for whose benefit the notice 
was issued, which shall be evidence of the fact in 
all courts. (Rev., s. 2848; Code, s. 2099; 1868-9, 
Cy DO esa Ge sers Cis) 

To have the benefit of the next preceding section and that 
there may be no controversy as to whether the demand is 
sufficient to have this effect, it must be a notice in writing 
given to the creditor; and its benefits are secured to such 


only as give the notice if there be more than one surety. 
Bank v. Homesley, 99 N. C. 531, 6 S. E. 797, 798. 


§ 26-9. Failure of creditor to sue discharges 
surety; exceptions.—Should the payee or holder 
of any such note, bond, bill, or other written obli- 
gation refuse or fail, within thirty days from the 
service of such notice, to bring suit in the appro- 
priate court in an effort to save harmless such 
surety or indorser, such refusal or failure to sue 
shall operate as a discharge of such surety or 
indorser, from all liability whatever, on any such 
note, bond, bill, or other written obligation: 
Provided, that this notice shall not have the 
effect to discharge from liability any cosurety 
who does not join in such notice, or who has not 
given a separate notice: Provided further, that 
this and § 26-8 shall not apply to holders of such 
note, bond, bill, or obligation, who hold the same 
as collateral security or in trust. (Rev., s. 2847; 
Code, s. 2098; 1868-9, c. 232, s. 2; C. S. 3969.) 


Extersion of Time.—Where a creditor enters into a bind- 
ing contract with his principal debtor for an extension o1 
time, without consent of sureties, ipso facto discharges 
them, and also any security given for the debt. Flemming 
v. Borden, 127 N. C. 214, 37 S. E. 219, 53 I. R. A. 316; Jen- 
kins v. Daniel, 125 N. C. 161, 34 S. E.. 239, 74 Am. St. Rep. 
632; Smith v. Building & Loan Asso’n, 119 N. C. 257, 26 S. E. 
40; Hinton vy. Greenleaf, 113 N. C. 6, 18 S. E. 56. Receipt of 
interest in advance is prima facie evidence of a binding coii- 
tract of forbearance. Scott v. Fisher, 110 N. C. 311, 14 S. 
E. 799, 28 Am. St. Rep. 688; Hollingsworth v. Tomlinson, 108 
N.C 245, 12.8: Be) 989ss Smitheyv. ParkerasloleNas@.470 eae 
SaeE.. 910: 

Where a plaintiff creditor made a parol contract with 
principal to extend the time of payment of bond beyond the 
date of the commencement of a suit thereon, without the 
knowledge or consent of the surety, it was held that such 
contract has the effect of suspending the plaintiff’s right of 
action and of exonerating the surety from liability. Carrier 
v. Duncan, 84 N. C. 676. 

Reservation of Right against Surety—An agreement with 
a principal on a sufficient consideration to forbear to sue 
for a fixed period, without reserving the right to proceed 
against the surety and made without his assent, will exon- 
erate him from liability. Forbes v. Sheppard, 98 N. C. 11:, 
Bren Fs a 8l7. 

The exoneration grows out of the agreement to forbear 
and is not affected by the creditor’s breach of it. Forbes 
v. Sheppard, 98 N. C. 11, 3 S. E. 817. 


§ 26-10: Repealed by Session Laws 1943, c. 543. 


§ 26-11. Cancellation of judgment as to surety. 
—Whenever a judgment shall be rendered in any 
court in accordance with the provisions of § 26-1 
and the surety, endorser or other person shown 
in said judgment to be secondarily liable there- 
on and having the rights as by this chapter 
prescribed against the person or persons prima- 
rily liable, and the surety, endorser or other per- 
son so shown in the judgment to be secondarily 
liable, shall pay the said judgment or shall be 
compelled to pay an execution issued thereon 
and such fact shall appear to the satisfaction of 
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the clerk of the Superior Court of the county in 
which the said judgment is rendered anc dock- 
eted, such judgment shall be canceled as to said 
surety, endorser or other person secondarily lia- 
ble and shall cease to be a lien upon his real es- 
tate and other property, but such cancellation 
shall not have the force and effect nor operate as 
a cancellation and discharge of the judgment as 
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to any other person against whom the said judg- 
ment shall be rendered and the person so pay- 
ing the said judgment shall have all the rights 
given to a surety who has been compelled to pay 
a judgment against the principal debtor and 
cosureties which are given in this chapter, not- 
withstanding the cancellation of the said judg- 
ment as herein provided for. (1925, c. 38.) 


Chapter 27. Warehouse Receipts. 


a Art. 1. General Provisions. 
27-1. Name of chapter. 
27-2. Terms defined. 
27-3. Uniform construction. 
27-4. General law applied. 
Art. 2. Issue of Warehouse Receipts. 
27-5. Who may issue receipts. 
27-6. What receipt must contain. 
27-7. Other terms inserted; exceptions. 
27-8. Nonnegotiable receipts. 


27-9. Nonnegotiable receipts marked. 
27-10. Negotiable receipts. 
27-11. Duplicate negotiable receipts. 


Art. 3. Obligations and Rights of Warehousemen 
on Receipts. 


27-12. 
27-13. 
27-14. 
27-15. 


Delivery of goods on proper demand. 

To whom goods may be delivered. 

Liability for wrong delivery. 

Liability on receipt not taken up on deliv- 
ery. 

Liability on receipt for partial delivery. 

Effect of alteration of receipt. 

Delivery in case of lost receipt. 

Effect of issuing duplicate receipt. 

Claim of title no defense for nondelivery; 
exceptions. 

Interpleader in conflicting claims. 

Reasonable time to investigate conflicting 
claims. 

Title in third person no defense; exceptions. 

Failure to deliver goods as described. 

Liability for negligence. 

Goods kept separate. 

Effect of confusion of goods. 

Liability of warehouseman when goods con- 
fused. ° 

Goods not subject to attachment or execu- 
tion. 


27-16. 
27-17. 
27-18. 
27-19. 
27-20. 


27-21. 
27-22. 


27-23. 
27-24. 
27-25. 
27-26. 
27-27. 
27-28. 


27-29. 


Art. 1. General Provisions. 


§ 27-1. Name of chapter.—This chapter may be 
cited as the Uniform Warehouse Receipts act. 
(1917, c. 37, s. 62; C. S. 4036.) 


§ 27-2. Terms defined.—In this chapter, unless 
the context or subject-matter otherwise requires— 

“Action” includes counterclaim, set-off, and 
suit in equity. 

“Delivery” means voluntary transfer of pos- 
session from one person to another. 

“Fungible goods” means goods of which any 
unit is, from its nature or by mercantile custom, 
treated as the equivalent of any other unit. 


. Loss of lien. 
. What liens enforced against negotiable re- 
ceipts. 


Sec. 

27-30. Creditor’s remedy against receipt. 
27-31. Warehouseman’s lien. 

27-32. Against what goods lien enforced. 
7-33 

7-34 


27-35. Right to retain until liens satisfied. 

27-36. Other legal remedies for warehouseman. 

27-37. Enforcement of liens. 

27-38. Sale of perishable goods. 

27-39. Other remedies not excluded. 

27-40. Liability discharged by sale for liens. 

Art. 4. Negotiation and Transfer of Receipts. 

27-41. Negotiation by delivery. 

27-42. Negotiation by indorsement. 

27-43. Transfer of nonnegotiable receipts. 

27-44. Who may negotiate a receipt. 

27-45. Rights acquired by negotiation. 

27-46. Rights acquired by transfer. 

27-47. Right to compel indorsement. 

27-48. Warranties in negotiation and transfer. 

27-49. Indorser not liable for failure of prior par- 
ties. 

27-50. No warranty by collection of debt secured 
by receipt. 

27-51. Rights of bona fide holder not affected by 
fraud. 

27-52. Subsequent purchasers protected. 

27-53. Right of purchaser superior to seller’s lien. 


Art. 5. Criminal Offenses. 


. Issuing receipt for goods not stored. 

5. Issuing receipt with false statement. 

. Issuing fraudulent duplicates. 

. Failure to state in receipt the interest of 
warehouseman. 

. Delivering goods without obtaining receipt. 

. Fraudulent deposit and negotiation. 


“Goods” means chattels or merchandise in- 
storage, or which has been or is about to be 
stored. ; 

“Holder” of a receipt means a person who has 
both actual possession of such receipt and a 
right of property therein. 

“Order” means an order by indorsement on 
the receipt. 

“Owner” 
pledgee. 

“Person” includes a corporation or partnership 
of two or more persons having a joint or com- 
mon interest. 


does not include mortgagee or 
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To “purchase” includes to take as mortgagee 
or as pledgee. 

“Purchaser” includes mortgagee and pledgee. 

“Receipt” means a warehouse receipt. 

“Value” is any consideration sufficient to sup- 
port a simple contract. An antecedent or pre- 
existing obligation, whether for money or not, 
constitutes value where a receipt is taken either 
in satisfaction thereof or as security therefor. 

“Warehouseman” means a person lawfully en- 
gaged in the business of storing goods for prof- 
it. 

A thing is done “in good faith” within the 
meaning of this chapter, when it is in fact done 
honestly, whether it be done negligently or not. 
(1917, c. 37, s. 58; C. S. 4037.) 

Cross Reference.—As to public warehouses in general, see 
§§ 66-35 to 66-40. 

What Constitutes Warehousemen. — It matters not if a 
concern is a person or partnership. If the concern is en- 
gaged in the business and goods are stored for profit, this 
section applies. It matters not if the concern stores its own 
and also the goods of others. The receipt issued by the 
concern under consideration terms itself ‘“‘warehouse re- 
ceipt” and shows on the face that the goods are stored tor 
profit; it gives the “storage rates.” Webb & Co. v. Fried- 
berg, 189 N. C. 166, 126 S. E. 508. 

§ 27-3. Uniform construction. — This chapter 
shall be so interpreted and construed as to effec- 
tuate its general purpose to make uniform the law 
of those states which enact it. (1917, c, 37, s. 57; 


CaS 24038.) 


§ 27-4. General law applied—In any case not 
provided for in this chapter, the rules of law and 
equity, including the law merchant, and in partic 
ular the rules relating to the law of principal 
and agent and to the effect of fraud, misrepre- 
sentation, duress or coercion, mistake, bank- 
ruptcy, or other invalidating cause, shall govern. 
(190.7, C) 137, Ss. 2565) Can met03 9m) 


Art. 2. Issue of Warehouse Receipts. 


§ 27-5. Who may issue receipts. — Warehouse 
receipts may be issued by any warehouseman. 
(1947,¢..37,.8; 1: Cis) aa 


§ 27-6. What receipt must contain. — Ware- 
house receipts need not be in any particular form, 
but every such receipt must embody within its 
written or printed terms— 

1. The location of the warehouse where the 
goods are stored. 

2. The date of issue of the receipt. 

3. The consecutive number of the receipt. 

4. A statement whether the goods received 
will be delivered to the bearer, to a specified per- 
son, or to a specified person or his order. 

5. The rate of storage charges. 

6. A description of the goods or of the pack- 
ages containing them. 

7. The signature of the warehouseman, which 
may be made by his authorized agent. 

8. If the receipt is issued for goods of which 
the warehouseman is owner, either solely or 
jointly or in common with others, the fact of 
such ownership; and 

9. A statement of the amount of advances 
made and of liabilities incurred for which the 
warehouseman claims a lien. If the precise 
amount of such advances made or of such liabili- 
ties incurred is at the time of the issue of the 
receipt unknown to the warehouseman or to his 
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agent who issues it, a statement of the fact that 
advances have been made or liabilities incurred, 
and the purpose thereof, is sufficient. A ware- 
houseman shall be liable to any person injured 
thereby, for all damage caused by the omission 
from a negotiable receipt of any of the terms 
herein required. (Rev., s. 3032; 1917, c. 37, s. 2; 
C. S. 4042.) 


§ 27-7. Other terms inserted; exceptions. — A 
warehouseman may insert in a receipt issued by 
him any other terms and conditions, provided 
that such terms and conditions shall not— 

1. Be contrary to the provisions of this chapter. 

2. In anywise impair his obligation to exer- 
cise that degree of care in the safekeeping of 
the goods entrusted to him which a reasonably 
careful man would exercise in regard to similar 
goods of his owns (191m..com te. ay ar 40se) 


§ 27-8. Nonnegotiable receipts. — A receipt in 
which it is stated that the goods received will be 
delivered to the depositor, or to any other speci- 
fied person, is a nonnegotiable receipt. (1917, c. 
37, s. 4; C. S. 4044.) 


§ 27-9. Nonnegotiable receipts marked. — A 
nonnegotiable receipt shall have plainly placed 
upon its face by the warehouseman issuing it 
“nonnegotiable,” or “not negotiable.” In case of 
the warehouseman’s failure so to do, a holder of 
the receipt who purchased it for value supposing 
it to be negotiable may, at his option, treat such 
receipt as imposing upon the warehouseman the 
same liabilities he would have incurred had the 
receipt been negotiable. This section shall not 
apply, however, to letters, memoranda, or written 
acknowledgments of an informal character. (Rev., 
s. 3032; 1917, c. 37, s. 7; -C. S. 4045.) 


§ 27-10. Negotiable receipts. — A receipt in 
which it is stated that the goods received will be 
delivered to the bearer, or to the order of any 
person named in such receipt, is a negotiable re- 


ceipt. No provisions shall be inserted in a ne- 
gotiable receipt that it is nonnegotiable. Such 
provision, if inserted, shall be void. (Rev., s. 


3032; 1917, Cc. 3 igusu Se, Gre .a0so.) 


§ 27-11. Duplicate negotiable receipts—When 
more than one negotiable receipt is issued for the 
same goods, the word “duplicate” shall be 
plainly placed upon the face of every such re- 
ceipt, except the one first issued. A warehouse- 
man shall be liable for all damage caused by his 
failure so to do to any one who purchased the 
subsequent receipt for value supposing it to be 
an original, even though the purchase be after 
the delivery of the goods by the warehouseman 
to the holder of the original receipt. (1917, c. 37, 
BubiiCe 8. 40475) 


Art. 8. Obligations and Rights of Warehouse- 


men on Receipts. 


§ 27-12. Delivery of goods on proper demand.— 
A warehouseman, in the absence of some lawful 
excuse provided by this chapter, is bound to de- 
liver the goods upon a demand made either by the 
holder of a receipt for the goods or by the 
depositor, if such demand is accompanied with— 

1. An offer to satisfy the warehouseman’s 
lien; 

2. An offer to surrender the receipt if negoti- 
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able, with such indorsements as would be neces- 
sary for the negotiation of the receipt; and 

3. A readiness and willingness to sign, when 
the goods are delivered, an acknowledgment that 
they have been delivered, if such signature is re- 


quested by the warehouseman. In case the 
warehouseman refuses or fails to deliver the 
goods in compliance with a demand by the 


holder or depositor so accompanied, the burden 
shall be upon the warehouseman to establish the 
existence of a lawful excuse for such refusal. 
Pil is 0,407, 8. 8; C.-S.)4048)) 


§ 27-13. To whom goods may be delivered.—A 
warehouseman is justified in delivering the 
goods, subject to the provisions of §§ 27-14, 27-15, 
and 27-16, to one who is— 


1. The person lawfully entitled to the posses- 
sion of the goods, or his agent; 

2. <A person who is either himself entitled to 
delivery by the terms of a_ non-negotiable re- 
ceipt issued for the goods or who has written 
authority from the person so entitled, either in- 
dorsed upon the receipt or written upon another 
paper; or 

3. A person in possession of a negotiable re- 
ceipt by the terms of which the goods are de- 
liverable to him or order or to bearer, or which 
has been indorsed to him or in blank by the per- 
son to whom delivery was promised by the terms 
of the receipt or by his mediate or immediate in- 
morsee. (1917, c. 37,s. 0: C.°S. 4049:) 


Cross Reference.—As to right of person injured to bring 
action on warehouseman’s bond, see § 66-37. 


§ 27-14. Liability for wrong delivery—Where 
a warehouseman delivers the goods to one who 
is not in fact lawfully entitled to the possession 
of them, the warehouseman shall be liable as for 
conversion to all having a right of property or 
possession in the goods if he delivered the goods 
otherwise than as authorized by subdivisions (2) 
and (3) of the preceding section, and though he 
delivered the goods as authorized by said sub- 
divisions, he shall be so liable if prior to such de- 
livery he had either— 

1. Been requested, by or on behalf of the per- 
son lawfully entitled to a right of property or 
possession in the goods, not to make such deliv- 
ery, or 

2. Had information that the delivery about to 
be made was to one not lawfully entitled to the 
possession of the goods. (1917, c. 37, s. 10; C. S. 
4050.) 


§ 27-15. Liability on receipt not taken up on 
delivery—Except as hereafter provided in this 
article, when the goods may have been sold to 
satisfy warehouseman’s charges or because of 
their perishable or hazardous nature, where a 
warehouseman delivers goods for which he had 
issued a negotiable receipt, the negotiation of 
which would transfer the right to the possession 
of the goods, and fails to take up and cancel the 
receipt, he shall be liable, to any one who pur- 
chases for value and in good faith such receipt, 
for failure to deliver the goods to him, whether 
such purchaser acquired title to the receipt be- 
fore or after the delivery of the goods by the 
warehouseman. (1917, c. 37, s. 11; C. S. 4051.) 


§ 27-16. Liability on receipt for partial delivery. 


CH. 27. WAREHOUSE RECEIPTS 


’ 
§ 27-19 


—Except when goods may have been sold to sat- 
isfy warehouseman’s lien or because of their 
perishable or hazardous nature, as hereafter pro- 
vided in this article, where a warehouseman de- 
livers a part of the goods for which he had is- 
sued a negotiable receipt and fails either to take 
up and cancel the receipt or to place plainly upon 
it a statement of what goods or packages have 
been delivered, he shall be liable, to any one who 
purchases for value in good faith such receipt, 
for failure to deliver all the goods specified in the 
receipt, whether such purchaser acquired title to 
the receipt before or after the delivery of any 
portion of the goods by the warehouseman. 
(1917, c. 37, s. 12; C. S. 4052.) 


§ 27-17. Effect of alteration of receipt.—The 
alteration of a receipt shall not excuse the ware- 
houseman who issued it from any liability if such 
alteration was— 

1. Immaterial, 

2. Authorized, or 

3. Made without fraudulent intent. 

If the alteration was authorized, the ware- 
houseman shall be liable according to the terms 
of the receipt as altered. If the alteration was 
unauthorized, but made without fraudulent in- 
tent, the warehouseman shall be liable according 
to the terms of the receipt as they were before 
alteration. Material and fraudulent alteration 
of a receipt shall not excuse the warehouseman 
who issued it from liability to deliver, according 
to the terms of the receipt as originally issued, 
the goods for which it was issued, but shall ex- 
cuse him from any other liability to the person 
who made the alteration and to any person who 
took with notice of the alteration. Any pur- 
chaser of the receipt for value without notice of 
the alteration shall acquire the same rights 
against the warehouseman which such purchaser 
would have acquired if the receipt had not been 
altered at the time of the purchase. (1917, c. 37, 
Sater. Ue: 4088.) 


§ 27-18. Delivery in case of lost receipt.— 
Where a negotiable receipt has been lost or 
destroyed, a court of competent jurisdiction may 
order the delivery of the goods upon satisfactory 
proof of such loss or destruction and upon the 
giving of a bond with sufficient sureties, to be 
approved by the court, to protect the warehouse- 
man from any liability or expense which he or 
any person injured by such delivery may incur 
by reason of the original receipt remaining out- 
standing. The court may also, in its discretion, 
order the payment of the warehouseman’s rea- 
scnable costs. The delivery of the goods under 
an order of the court as provided in this section 
shall not relieve the warehouseman from liability 
to a person to whom the negotiable receipt has 
been or shall be negotiated for value without 
notice of the proceedings or of the delivery of the 
goods; (1917, © 87%, s) 147 CS, 4054.) 


§ 27-19. Effect of issuing duplicate receipt.—A 
receipt upon the face of which the word ‘“dupli- 
cate” is plainly placed is a representation and 
warranty by the warehouseman that such re- 
ceipt is an accurate copy of an original receipt 
properly issued and uncanceled at the date of the 
issue of the duplicate, but shall impose upon him 
no other liability. (1917, c. 37, s. 15; C. S. 4055. 
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§ 27-20. Claim of title no defense for nondeliv- 
ery; exceptions.—No title or right to the posses~- 
sion of the goods, on the part of the warehouse- 
man, unless such title or right is derived directly 
or indirectly from a transfer made by the depos- 
itor at the time of or subsequent to the deposit 
for storage, or from the warehouseman’s lien, 
shall excuse the warehouseman from liability for 
refusing to deliver the goods according to the 
terms of the receipt. (1917, c. 37, s. 16; C. S. 
4056.) 


§ 27-21. Interpleader in conflicting claims.—If 
more than one person claims the title or posses- 
sion of the goods, the warehouseman may, either 
as a defense to an action brought against him for 
nondelivery of the goods or as an original suit, 
whichever is appropriate, require all known 
claimants to interplead. (1917, c. 37, s. 17; C. S. 
4057.) 


§ 27-22. Reasonable time to investigate con- 
flicting claims.—If some one other than the de- 
positor or person claiming under him has a 
claim to the title or possession of the goods, and 
the warehouseman has information of such claim, 
the warehouseman shall be excused from liability 
for refusing to deliver the goods, either to the 
depositor or person claiming under him or to the 
adverse claimant, until the warehouseman has 
had a reasonable time to ascertain the validity of 
the adverse claim or to bring legal proceedings 
to compel all claimants to interplead. (1917, ¢. 
87, S.ndk82Gy 5.4058.) 


§ 27-23. Title in third person no defense; ex- 
ceptions.—Except as provided in §§ 27-21 and 
27-22 and except when the goods may have 
been delivered to the person authorized to have 
such delivery, as heretofore provided in this 
article, or when the goods may have been sold 
to satisfy the warehouseman’s lien or because of 
their perishable or hazardous nature, as hereafter 
provided in this article, no right or title of a 
third person shall be a defense to an action 
brought by the depositor or person claiming un- 
der him against the warehouseman for failure to 
deliver the goods according to the terms of the 
receipts) (1917; «c,.37, js. 19; °C."S. 4059.) 


§ 27-24. Failure to deliver goods as described.— 
A warehouseman shall be liable to the holder 
of a receipt issued by him or on his behalf by an 
agent or employee the scope of whose actual or 
apparent authority includes the issuing of ware- 
house receipts, for damages caused by the nonex- 
istence of the goods or by the failure of the goods 
to correspond with the description thereof in the 
receipt at the time of its issue. If, however, the 
goods are described in a receipt merely by a 
statement of marks or labels upon them or upon 
packages containing them, or by a statement that 
the goods are said to be goods of a certain kind, 
or that the packages containing the goods are 
said to contain goods of a certain kind, or by 
words of like purport, such statements, if true, 
shall not make liable the warehouseman issuing 
the receipt, although the goods are not of the 
kind which the marks or labels upon them indi- 
cate, or of the kind they were said to be by the 
depositor. (1917, c. 87, s. 20; 1931, c. 358, s. 1: C. 
S. 4060.) 


CH. 27. WAREHOUSE RECEIPTS 


§ 27-30 


Editor’s Note—The Act of 1931, inapplicable to litigation 
pending May 4, 1931, added the words “issued by him or on 
his behalf by an agent or employee the scope of whose actual 
or apparent authority includes the issuing of warehouse re- 
ceipts,’ in the first sentence of this section. 


§ 27-25. Liability for negligence—A warehouse- 
man shall be liable for any loss or injury to 
the goods caused by his failure to exercise such 
care in regard to them as a reasonably careful 
owner of similar goods would exercise; but he 
shall not be liable, in the absence of an agree- 
ment to the contrary, for any loss or injury to 
the goods which could not have been avoided by 
the exercise of such care. (1917, c. 37, s. 21; C. 
S. 4061.) 


§ 27-26. Goods kept separate——Except as pro- 
vided in § 27-27, a warehouseman shall keep the 
goods so far separate from goods of other deposi- 
tors, and from other goods of the same depositor 
for which a separate receipt has been issued, as 
to permit at all times the identification and rede- 
livery of the goods deposited. (1917, c. 37, s. 22; 
C. S. 4062.) 


§ 27-27. Effect of confusion of goods.—If au- 
thorized by agreement or by custom, a _ ware- 
houseman may mingle fungible goods with other 
goods of the same kind and grade. In such case 
the various depositors of the mingled goods shall 
own the entire mass in common and each depos- 
itor shall be entitled to such portion thereof as 
the amount deposited by him bears to the whole. 
(Rev., s. 3034; 1917, c. 37, s. 23; C. S. 4063.) 


§ 27-28. Liability of warehouseman when goods 
confused.—The warehouseman shall be severally 
liable to each depositor for the care and redelivery 
of his share of such mass to the same extent and 
under the same circumstances as if the goods had 
been kept separate. (1917, c. 37,.s. 24; C. S. 4064.) 


§ 27-29. Goods not subject to attachment or 
execution—If goods are delivered to a ware- 
houseman by the owner or by a person whose 
act in conveying the title to them to a purchaser 
in good faith for value would bind the owner, 
and a negotiable receipt is issued for them, they 
cannot thereafter, while in the possession of the 
warehouseman, be attached by garnishment or 
otherwise, or be levied upon under an execution, 
unless the receipt be first surrendered to the 
warehouseman or its negotiation enjoined. The 
warehouseman shall in no case be compelled to 
deliver up the actual possession of the goods 
until the receipt is surrendered to him or im- 
pounded by, the court. (11917, ca 37's. eo ce 
4065.) 


Crder Constituting Injunction.—In view of § 1-490, an or- 
der of the judge operating to prevent the holder of ware- 
house certificates from disposing of them except under or- 
der of the court, is a sufficient compliance with this sec- 
tion constituting it an injunction. Standard Bonded 
Warehouse Co. v. Cooper, 30 Fed. (2d) 842, 845. 

§ 27-30. Creditor’s remedy against receipt—A 
creditor whose debtor is the owner of a negoti- 
able receipt shall be entitled to. such aid from 
courts of appropriate jurisdiction, by injunction 
and otherwise, in attaching such receipt or in 
satisfying the claim by means thereof as is al- 
lowed at law or in equity in regard to property 
which cannot readily be attached or levied upon 


by ordinary legal process. (1917, c. 37, s. 26; C. 
S. 4066.) 
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§ 27-31. Warehouseman’s lien.—Subject to the 
subsequent provisions of this article specifying 
what liens may be enforced against a negotiable 
receipt, a warehouseman shall have a lien on 
goods deposited or on the proceeds thereof in his 
hands, for all lawful charges for storage and 
preservation of the goods; also for all lawful 
claims for money advanced, interest, insurance, 
transportation, labor, weighing, coopering, and 
other charges and expenses in relation to such 
goods; also for all reasonable charges and ex- 
penses for notice and advertisements of sale, and 
for sale of the goods where default has been 
made in satisfying the warehouseman’s lien. 
M017 0. 82,8. 27; CS:94067) 


Cited in Champion Shoe Machinery Co. v. Sellers, 197 
N. C. 30, 32, 147 S. E. 674; Standard Bonded Warehouse Co. 
v. Cooper, 30 Fed. (2d) 842, 


§ 27-32. Against what goods lien enforced.— 
Subject to the subsequent provisions of this arti- 
cle specifying what liens may be enforced against 
a negotiable receipt, a warehouseman’s lien may 
be enforced— 

1. Against all goods, whenever deposited, be- 
longing to the person who js liable as debtor for 
the claims in regard to which the lien is asserted; 
and 

2. Against all goods belonging to others 
which have been deposited at any time by the 
person who is liable as debtor for the claims in 
regard to which the lien is asserted, if such per- 
son has been so entrusted with the Possession of 
the goods that a pledge of the same by him at 
the time of the deposit to one who took the 
goods in good faith for value would have been 
Bald. (1917, ¢. 37;.s.. 28; Ges, 4068.) 


§ 27-33. Loss of lien—A warehouseman loses 
his lien upon goods— 

1. By surrendering possession thereof, or 

2. By refusing to deliver the goods when a 
demand is made with which he is bound to com- 
ply under the provisions of this chapter. (1917, 
c. 37, s. 29; C. S. 4069.) 


§ 27-34. What liens enforced against negotiable 
receipts. — If a negotiable receipt is issued for 
goods, the warehouseman shall have no lien 
thereon, except for charges for storage of those 
goods subsequent to the date of the receipt, un- 
less the receipt expressly enumerate other charges 
for which a lien is claimed. In such case there 
shall be a lien for the charges enumerated so far 
as they are within the terms for a warehouse- 
man’s lien as heretofore provided in this article, 
although the amount of the charges so enum- 
erated is not stated in the receipt. (1917, c. 37, 
s. 30; C. S. 4070.) 


§ 27-35. Right to retain until liens satisfied—A 
warehouseman having a lien valid against the 
person demanding the goods may refuse to de- 
liver the goods to him until the lien is satisfied. 
Otte. 5 08. 31° C.-S. 4071.) 


§ 27-36. Other legal remedies for warehouse- 
man.— Whether a warehouseman has or has not 
a lien upon the goods, he is entitled to all rem- 
edies allowed by law to a creditor against his 
debtor for the collection from the depositor of 
all charges and advances which the depositor has 
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expressly or impliedly contracted with the ware- 
houseman to pay. (1917, c. 37, s. 32; C. S. 4072.) 


§ 27-37. Enforcement of liens—A warchouse- 
man’s lien for a claim which has become due may 
be satisfied as follows: 


1. Notice given. The warehouseman shall 
give a written notice to the person on whose ac- 
count the goods are held, and to any other per- 
son known by the warehouseman to claim an in- 
terest in the goods. Such notice shall be given 
by delivery in person or by registered letter ad- 
dressed to the last known place of business or 
abode of the person to be notified. The notice 
shall contain— 

a. An itemized statement of the warehouse- 
man’s claim, showing the sum due at the time of 
the notice and the date or dates when it became 
due; 

b. A brief description of the goods against 
which the lien exists; 

ec. A demand that the amount of the claim as 
stated in the notice, and of such further claim as 
shall accrue, shall be paid on or before a day 
mentioned, not less than ten days from the de- 
livery of the notice if it is personally delivered or 
from the time when the notice should reach its 
destination according to the due course of post 
if the notice is sent by mail; and 

d. A statement that unless the claims are paid 
within the time specified the goods will be ad- 
vertised for sale and sold by auction at a speci- 
fied time and place. 

2. Sale of goods. In accordance with the 
terms of a notice so given, a sale of the goods 
by auction may be had to satisfy any valid claim 
of the warehouseman for which he has a lien on 
the goods. The sale shall be had in the place 
where the lien was acquired, or, if such place is 
manifestly unsuitable for the purpose, at the 
nearest siitable place. After the time for the 
payment of the claim specified in the notice to 
the depositor has elapsed, an advertisement of 
the sale, describing the goods to be sold, and 
stating the name of the owner or person on 
whose account the goods are held, and the time 
and place of the sale, shall be published once a 
week for two consecutive weeks in a newspaper 
published in the place where such sale is to be 
held. The sale shall not be held less than fifteen 
days from the time of the first publication. If 
there is no newspaper published in such place, 
the advertisement shall be posted at least ten 
days before such sale in not less than six con- 
spicuous places therein. From the proceeds of 
such sale the warehouseman shall satisfy his 
lien, including the reasonable charges cf notice, 
advertisement, and sale. The balance, if any, of 
such proceeds shall be held by the warehouse- 
man, and delivered on demand to the person to 
whom he would have been bound to deliver or 
justified in delivering the goods. 

3. Right of claimant to pay charges. At any 
time before the goods are so sold any person 
claiming a right of property or possession therein 
may pay the warehouseman the amount neces- 
sary to satisfy his lien and to pay the reasonable 
expenses and liabilities incurred in serving no- 
tices and advertising and preparing for the sale 
up to the time of such payment. The warehouse- 
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man shall deliver the goods to the person mak- 
ing such payment if he is a person entitled, under 
the provisions of this chapter, to the possession of 
the goods on payment of charges thereon. Other- 
wise, the warehouseman shall retain possession 
of the goods according to the terms of the orig- 
inal contract of deposit. (Rev., ss. 3036, 3037, 
3038; 1917, c. 37, s. 33; C. S. 4073.) 


§ 27-88. Sale of perishable goods.—If goods 
are of a perishable nature, or by keeping will 
deteriorate greatly in value, or by their odor, leak- 
age, inflammability, or explosive nature will be 
liable to injure other property, the warehouse- 
man may give such notice to the owner, or to 
the person in whose name the goods are stored, 
as is reasonable and possible under the circum- 
stances, to satisfy the lien upon such goods and 
to remove them from the warehouse; and in the 
event of the failure of such person to satisfy the 
lien and to remove the goods within the time so 
specified, the warehouseman may sell the goods 
at public or private sale without advertising. If 
the warehouseman after a reasonable effort is 
unable to sell such goods, he may dispose of 
them in any lawful manner, and shall incur no 
liability by reason thereof. The proceeds of any 
sale made under the terms of this section shall 
be disposed of in the same way as the proceeds 
of sales made under the terms of § 27-37. (Rev., 
ss. 3039, 3040;°1917, c: 87, 5) 3435C. 5.4072) 


§ 27-39. Other remedies not excluded. — The 
remedy for enforcing a lien herein provided does 
not preclude any other remedies allowed by law 
for the enforcement of a lien against personal 
property nor bar the right to recover so much of 
the warehouseman’s claim as shall not be paid 
by the proceeds of the sale of the property. 
Chvey., s.0415 1997, t.93%)) S2 SoeuCas 207 be) 


Cited in Standard Bonded Warehouse Co. v. Cooper, 30 
Fed. (2d) 842. 


§ 27-40. Liability discharged by sale for liens.— 
After goods have been lawfully sold to satisfy 
a warehouseman’s lien, or have been lawfully 
sold or disposed of because of their perishable or 
hazardous nature, the warehouseman shall not 
thereafter be liable for failure to deliver the 
goods to the depositor or owner of the goods, or 
to a holder of the receipt given for the goods when 
they were deposited, even if such receipt be nego- 
tiable. (1917, c. 37, s. 36; C. S. 4076.) ‘: 


Art. 4. Negotiation and Transfer of Receipts. 


§ 27-41. Negotiation by delivery—A negotiable 
receipt may be negotiated by delivery— 

1. Where by the terms of the receipt the 
warehouseman undertakes to deliver the goods 
to the bearer; or 

2. Where by the terms of the receipt the 
warehouseman undertakes to deliver the goods 
to the order of a specified person, and such per- 
son or a subsequent indorsee of the receipt has 
indorsed it in blank or to bearer. 

Where by the terms of a negotiable receipt the 
goods are deliverable to bearer, or where a 
negotiable receipt has been indorsed in blank or 
to bearer, any holder may indorse the same to 
himself or to any other specified person, and in 
such case the receipt shall thereafter be negoti- 
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ated only by the indorsement of such indorsee. 
(1917, 10-13 47.8040 (le mre Uae) 

Cited in Standard Bonded Warehouse Co. 
Fed. (2d) 842. 

§ 27-42. Negotiation by indorsement.—A nego- 
tiable receipt may be negotiated by the indorse- 
ment of the person to whose order the goods are 
by the terms of the receipt deliverable. Such in- 
dorsement may be in blank, to bearer, or to a 
specified person. If indorsed to a specified per- 
son, it may be again negotiated by the indorse- 
ment of such person in blank, to bearer, or to 
another specified person. Subsequent negotia- 
tion may be made in like manner. (1917, c. 37, 
6. 887. C. S.- 4078.) 


§ 27-43. Transfer of nonnegotiable receipts.—A 
receipt which is not in such form that it can be 
negotiated by delivery may be transferred by 
the holder by delivery to a purchaser or donee. 

A nonnegotiable receipt cannot be negotiated, 
and the indorsement of such a receipt gives the 
transferee no additional right. (1917, c. 37, s. 
39; C. S. 4079.) 


§ 27-44. Who may negotiate a receipt—A ne- 
gotiable receipt may be negotiated by any person 
in possession of the same however such posses- 
sion may have been acquired, if, by the terms of 
the receipt, the warehouseman undertakes to de- 
liver the goods to the order of such person or if 
at the time of negotiation the receipt is in such 
form that it may be negotiated by delivery. (1917, 
c. 37, s. 40; 1931, c. 358, s. 2; C. S. 4080.) 


Editor’s Note.—The Act of 1931 struck out the former sec- 
tion and inserted the above in lieu thereof. It provided that 
the act should not affect litigation pending May 4, 1931. 

See 9 N. C. L. Rev. 404. 


v. Cooper, 30 


§ 27-45. Rights acquired by negotiation. — A 
person to whom a negotiable receipt has been 
duly negotiated acquires thereby— 

1. Such title to the goods as the person nego- 
tiating the receipt to him had or had ability to 
convey to a purchaser in good faith for value, 
and also such title to the goods as the depositor 
or person to whose order the goods were to be 
delivered by the terms of the receipt had or had 
ability to convey to a purchaser in good faith 
for value; and 

2. The direct obligation of the warehouseman 
to hold possession of the goods for him accord- 
ing to the terms of the receipt as fully as if the 
warehouseman had contracted directly with him. 
(1917, ‘ce: 37p.gwate Gasd0s1.) 


§ 27-46. Rights acquired by transfer—A person 
to whom a receipt has been transferred but not 
negotiated acquires thereby, as against the trans- 
ferrer, the title of the goods, subject to the terms 
of any agreement with the transferrer. If the 
receipt is nonnegotiable, such person also ac- 
quires the right to notify the warehouseman of 
the transfer to him of such receipt, and thereby 
to acquire the direct obligation of the warehouse- 
man to hold possession of the goods for him 
according to the terms of the receipt. Prior to 
the notification of the, warehouseman by the 
transferrer or transferee of a nonnegotiable re- 
ceipt, the title of the transferee to the goods and 
the right to acquire the obligation of the ware- 
houseman may be defeated by the levy of an 
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attachment or execution upon the goods by a 
creditor of the transferrer, or by a notification to 
the warehouseman by the transferrer or a sub- 
sequent purchaser from the transferrer of a 
subsequent sale of the goods by the transferrer. 
MiolveeGeor.s.-42; C. S, 4082.) 


§ 27-47. Right to compel indorsement.—W here 
a negotiable receipt is transferred for value by 
delivery, and the indorsement of the transferrer 
is essential for negotiation, the transferee acquires 
a right against the transferrer to compel him to 
indorse the receipt, unless a contrary intention 
appears. The negotiation shall take effect as of 
the time when the indorsement is actually made. 
(1917, c. 37, s. 43; C. S. 4083.) 


§ 27-48. Warranties in negotiation and transfer. 
—A person who for value negotiates or transfers 
a receipt by indorsement or delivery, including 
one who assigns for value a claim secured by a 
receipt, unless a contrary intention appears, war- 
rants— 

1. That the receipt is genuine; 

2. That he has a legal right to negotiate or 
transfer it; 

8. That he has knowledge of no fact which 
would impair the validity or worth of the receipt; 
and 

4, That he has a right to transfer the title to 
the goods and that the goods are merchantable 
or fit for a particular purpose, whenever such 
warranties would have been implied if the con- 
tract of the parties had been to transfer without 
a receipt the goods represented thereby. (1917, 
enoy7, s. 44°C. S. 4084.) 


§ 27-49. Indorser not liable for failure of prior 
parties—The indorsement of a receipt shall not 
make the indorser liable for any failure on the 
part of the warehouseman or previous indorsers 
of the receipt to fulfill their respective. obliga- 
meas + (101¢0¢. 37, 5s. 45; C. S, 4085) 


§ 27-50. No warranty by collection of debt se- 
cured by receipt-—A mortgagee, pledgee, or 
holder for security of a receipt who in good faith 
demands or receives payment of the debt for 
which such receipt is security, whether from a 
party to a draft drawn for such debt or from any 
other person, shall not by so doing be deemed 
to represent or to warrant the genuineness of 
such receipt or the quantity or quality of the 
goods therein described. (1917, c. 37, s. 46; C. 
S. 4086.) 


§ 27-51. Rights of bona fide holder not affected 
by fraud.—The validity of the negotiation of a 
receipt is not impaired by the fact that such ne- 
gotiation was a breach of duty on the part of the 
person making the negotiation, or by the fact 
that the owner of the receipt was deprived of the 
possession of the same by loss, theft, fraud, acci- 
dent, mistake, duress, or conversion, if the person 
to whom the receipt was negotiated, or a person 
to whom the receipt was subsequently negotiated, 
paid value therefor, in good faith without notice 
of the breach of duty, or loss, theft, fraud, acci- 
dent, mistake, or duress or conversion. (1917, c. 
Go, 82475019381) c. 258, s. 3; C.°S. 4087.) 


Editor’s Note.—The Act of 1931 amended this section to 
ccnform with § 27-44, as amended. See 9 N. C. L. Rev. 404. 
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It also provided that litigation pending May 4, 1931, should 
not be affected. 

Fraudulent Negotiation by Superintendent. — Warehouse 
receipts, issued under § 106-435, which, upon being returned 
endorsed, were negotiated by the superintendent of the ware- 
house as collateral for a loan to himself, in breach of his 
duty to cancel them, are directly within the force of this 
section. Lacy v. Globe Indemnity Co., 189 N. C. 2%, 126 S. 
E. 316, 

§ 27-52. Subsequent purchasers protected. — 
Where a person having sold, mortgaged, or 
pledged goods which are in a warehouse and for 
which a negotiable receipt has been issued. or 
having sold, mortgaged, or pledged the negoti- 
able receipt representing such goods, continues 
in possession of the negotiable receipt, the sub- 
sequent negotiation thereof by that person under 
any sale or other disposition thereof to any per- 
son receiving the same in good faith, for value 
and without notice of the previous sale, mort- 
gage, or pledge, shall have the same effect as if 
the first purchaser of the goods or receipt had 
expressly authorized the subsequent negotiation. 
GUO Gs STRaS: 148 CS amos Sy) 


§ 27-58. Right of purchaser superior to seller’s 
lien.— Where a negotiable receipt has been issued 
for goods, no seller’s lien or right of stoppage in 
transitu shall. defeat the rights of any purchaser 
for value in good faith to whom such receipt has 


been negotiated, whether such negotiation be 
prior or subsequent to the notification to the 
warehouseman who issued such receipt of the 


seller’s claim to a lien or right of stoppage in 
transitu. Nor shall the warehouseman be obliged 
to deliver or justified in delivering the goods to 
an unpaid seller unless the receipt is first sur- 
rendered for cancellation. (1917, c. 37, s. 49; C. 
S. 4089.) 

Art. 5. Criminal Offenses. 


§ 27-54. Issuing receipt for goods not stored.— 
A warehouseman, or any officer, agent, or servant 
of a warehouseman, who issues or aids in issuing 
a receipt knowing that the goods for which such 
receipt is issued have not been actually received 
by such warehouseman, or are not under his 
actual control at the time of issuing such receipt, 
shall be guilty of a crime, and upon conviction 
shall be punished for each offense by imprison- 
ment not exceeding five years or by a fine not 
exceeding five thousand dollars, or by both. 
(1917, c. 37, s. 50; C. S. 4090.) 


§ 27-55. Issuing receipt with false statement.— 
A warehouseman, or any officer, agent. or 
servant of a warehouseman, who fraudulently 
issues or aids in fraudulently issuing a receipt 
for goods knowing that it contains any false 
statement, shall be guilty of a crime, and upon 
conviction shall be punished for each offense by 
imprisonment not exceeding one year or by a 
fine not exceeding one thousand dollars, or by 
both. (1917, c. 37, s. 51, C. S. 4091.) 


§ 27-56. Issuing fraudulent duplicates.—A ware- 
houseman, or any Officer, agent, or servant of a 
warehouseman, who issues or aids in issuing a 
duplicate or additional negotiable receipt for 
goods, knowing that a former negotiable receipt 
for the same goods or any part of them is out- 
standing and uncanceled, without plainly placing 
upon the face thereof the word “duplicate,” ex- 
cept in the case of a lost or destroyed receipt 
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after proceedings for delivery as heretofore pro- 
vided in this chapter, shall be guilty of a crime, 
and upon conviction shall be punished for each 
offense by imprisonment not exceeding five years 
or by a fine nut exceeding five thousand dollars, 
or by both. (1917, c. 37, s. 52; C. S. 4092.) 


§ 27-57. Failure to state in receipt the interest 
of warehouseman.—Where there are deposited 
with or held by a warehouseman goods of which 
he is owner, either solely or jointly or in com- 
mon with others, such warehouseman, or any of 
his officers, agents, or servants who, knowing 
this ownership, issues or aids in issuing a nego- 
tiable receipt for such goods which does not 
state such ownership, shall be guilty of a crime, and 
upon conviction shall be punished for each of- 
fense by imprisonment not exceeding one year 
or by a fine not exceeding one thousand dollars, 
Or by both. (1917, ¢. 37,0s, 53; Cito. 4093.) 


§ 27-58. Delivering goods without obtaining re- 
ceipt.— A warehouseman, or any officer, agent, 
or servant of a warehouseman, who delivers 
goods out of the possession of such warehouse- 
man, knowing that a negotiable receipt the nego- 
tiation of which would transfer the right to the 
possession of such goods is outstanding and un- 
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canceled, without obtaining the possession of 
such receipt at or before the time of such deliv- 
ery, except in the cases heretofore provided for 
in this chapter for the delivery of goods upon a 
lost receipt and for the sale of goods to satisfy 
the warehouseman’s lien or because of their 
perishable or hazardous nature, shall be guilty 
of a crime, and upon conviction shall be punished 
for each offense by imprisonment not exceeding 
one year or by a fine not exceeding one thou- 
sand dollars; or by: both (191 7jre7/37,sh543. CaS. 
4094.) 


Cross Reference.—As to punishment for unlawful disposi- 
tion of property stored, see also § 66-40. 


§ 27-59. Fraudulent deposit and negotiation.— 
Any person who deposits goods to which he has 
not title, or upon which there is a lien or mort- 
gage, and who takes for such goods a negotiable 
receipt which he afterwards negotiates for value 
with intent to deceive and without disclosing his 
want of title or the existence of the lien or 
mortgage, shall be guilty of a crime, and upon 
conviction shall be punished for each offense by 
imprisonment not exceeding one year or by a 
fine not exceeding one thousand dollars, or by 
both. (1917, c. 37, s. 55; C. S. 4095.) 
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